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(6  DIV.  897.) 


(Supreme  Coort  of  Alabama.    Dec.  18,  1919. 
Rehearing  Denied  Jan.  29,  1920.)t 

LlMttation  of  aotfoas  «=s39(l)— Aotloa  against 
bank  directors  for  negligence  is  a  tort  aotlon, 
and  barred  by  one-year  statute. 
Action  of  bank  or  its  etockholders  against 
its  directors  for  the  latters'  negligence  in  per- 
forming   their    duties    as    directors    held    one 
sonnding  in  tort,  and  governed  by  the  one-year 
statute  of  limitations  (Code  1907,  |  4840,  aubd. 
6),  which  provides  for  causes  of  action  for  in- 
ixxrj  to  the  person  or  rights  of  another,  not 
arising  from  contract,  and  not  otherwise  there- 
in specifically  enumerated. 

Appeal  from  ClFCUlt  Conrt,  Jefferson  Oonn- 
ty;   Hugh  A.  Locke,  Judge. 

Bill  by  Sylvester  Blythe  and  others  against 
Eugene  V.  Enslen  and  others,  as  stockholders 
and  officers  of  the  Jefferson  Ounty  Savings 
Bank,  for  an  accounting  and  a  money  decree. 
From  a  decree  sustaining  demurrers  to  the 
bill,  complainant  Blytbe  appeals.    Affirmed. 

John  W.  Altman,  Jerome  Edmnndson,  and 
Jas.  A.  Mitchell,  all  of  Birmingham,  and 
Wert  ft  Hutson,  of  Decatur,  for  appellant. 

Johnston  &  Cocke,  of  Birmingham,  for  ap- 
pellees. 

6ABDNER,  J.  In  January,  1916,  the  Jef- 
ferson County  Savings  Bank,  an  Alabama 
corporation  which  had  been  conducting  a  gen- 
eral banking  business  in  the  city  of  Birming- 
ham for  a  number  of  years  prior  to  that  date, 
was  ascertained  to  be  insolvent,  and  the  as- 
sets and  business  of  the  bank  were  taken  over 
by  the  state  superintendent  of  banks,  as  au- 
thorized by  the  statute. 

There  was  subsequently  organized  the  Jef- 
ferson County  Bank,  which  for  convenience 
.wiU  be  referred  to  as  the  new  bank,  a  sepa- 
rate and  distinct  Institution  frcnn  the  Jeffer- 
son 0>unty  Savings  Bank,  hereafter  referred 
to  as  the  old  bank.  In  July,  1916,  In  the 
coarse  of  the  liquidaticm  of  the  affairs  of  the 
old  bank,  and  pursuant  to  an  agre^nent  be- 


tween the  superintendent  of  banks  and  the 
new  bank,  and  also  pursuant  to  a  decree  of 
the  chancery  court  of  Jefferson  county,  the 
superintendent  of  banks  sold  and  assigned  to 
the  new  bank  all  the  assets  of  the  old.  On 
January  28, 1916,  about  six  months  subsequent 
to  the  sale  of  the  assets  of  the  old  bank  to 
the  new,  the  latter  bank  also  went  Into  liqui- 
dation, and  was  takoi  over  by  the  superin- 
tendent of  banks,  who  is  now  administering 
its  affairs. 

Blythe  and  Edmundson  are  stockholders  In 
the  new  bank,  and  filed  the  original  bill 
against  the  appellees  who  were  directors  of 
the  old  bank,  seeking  to  assert  the  right  to 
enforce,  as  an  asset  of  the  new  bank,  an  al- 
leged right  of  action  against  the  appellees  for 
the  benefit  of  the  stockholders,  as  well  as 
certain  depositors  of  the  latter  bank,  who 
were  made  parties  to  the  bill  in  the  court  be- 
low, over  respondents'  objection,  but  who  do 
not  appeaL 

It  is  aUeged  in  the  bUl  as  a  reason  why 
the  suit  is  brought  by  appellant  Individually 
that  demand  was  made  upon  the  superintend- 
ent of  banks  to  Institute  such  proceedings, 
and  he  declined  to  do  so.  Right  of  recovery  is 
rested  upon  the  alleged  negligent  and  wrong- 
ful conduct  on  the  part  of  the  directors  of  the 
Jefferson  County  Savings  Bank,  which  result- 
ed in  impairment  of  its  assets.  Summarily 
stated,  the  directors  of  the  old  bank  are 
charged  with  failure  to  charge  off  losses,  as 
required  by  section  8548  of  the  Code  of  1907 ; 
failure  to  meet  and  examine  the  books  semi- 
annually, as  required  by  its  by-laws ;  making 
or  permitting  to  be  made  excessive  loans  In 
violation  of  section  1  of  an  act  of  1911  (Laws 
1911,  p.  60),  known  as  the  "banking  act" ;  by 
permitting  to  be  carried  on  the  books  of  said 
bank  thousands  of  dollars  of  bad  or  worthless 
paper  in  vlolaticm  of  the  section  of  the  Code 
above  cited ;  by  declaring  dividends  when  the 
condition  of  the  bank  did  not  Justify  the 
same;  by  allowing  unsecured  loans  to  be 
made  from  assets  of  said  bank  to  the  Jeffer- 
son County  Realty  ft  Building  (3ompany,  in 
violation  of  the  statutes  of  Alabama :  in  per- 
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mlttlng  the  bank  to  Invest  $400,000  of  the 
bank's  money  In  common  stock  of  said  realty 
company,  In  consequence  of  which  all,  or  a 
large  part  of,  said  sum  was  wasted  or  lost- 
all  to  the  detriment  of  said  bank.  There  is 
no  contract  relation  alleged  to  have  existed 
between  said  directors  and  the  old  bank,  oth- 
er than  their  acceptance  of  the  duties  of  such 
office. 

It  is  alleged  that  the  assets  of  the  old  bank, 
which  were  sold  and  transferred  to  the  new 
bank  by  the  state  superintendent  of  banks,  as 
before  stated,  included  all  rights  of  action  or 
choses  In  action  which  had  vested  in  the  old 
bank;  and  that,  therefore,  this  right  of  ac- 
tion of  the  old  bank  to  recover  of  its  directors 
damages  for  their  neglect  of  duty  passed  by 
reason  of  said  transfer  to  the  new  bank ;  and 
that  these  complainants,  as  stockholders  of 
said  new  bank,  have  a  right  to  prosecute  this 
cause  for  the  enforcement  of  said  right  of 
action,  the  state  superlntendmt  of  banks  de- 
clining to  do  so  upon  request. 

There  were  numerous  assignments  of  de- 
murrer Interposed  to  the  bill,  and  from  the 
decree  sustaining  the  demurrer  the  appellant 
has  prosecuted  this  appeal. 

While  many  questions  are  here  presented 
for  consideration,  yet  we  are  persuaded  there 
is  one  vital  weakness  to  the  maintenance  of 
this  bill  by  these  complainants,  growing  out  of 
the  nature  of  the  cause  of  action,  and  we 
therefore  confine  our  decision  to  that  qaes- 
tl(ai  alone. 

Stripped  of  Its  general  phraseology,  and  re- 
duced to  Its  last  analysis,  the  bill  merely 
charges  the  relationship  of  the  directors  to 
the  old  bank  as  one  of  confidence  and  trust, 
and  the  duties  devolving  upon  them  as  such 
directors,  and  their  negligent  and  wrongful 
conduct  as  a  breach  of  such  duty.  In  short, 
it  but  charges  a  breach  of  duty  growing  out 
of  the  relationship,  and.  In  our  opinion,  states 
a  cause  of  action  in  form,  ex  delicto  and  case. 

Speaking  of  the  distinction  between  the  ac- 
ticms  ex  delicto  and  ex  omtracta,  this  court, 
in  Western  Union  Tel.  Co.  v.  Littleton,  160 
Ala.  90,  53  South.  07,  said: 

"In  one  of  our  early  cases,  which  has  been  a 
leading  case  ever  since,  it  was  said  that:  Ter- 
baps  the  best  criterion  is  this:  If  the  cause  of 
action,  as  stated  in  the  declaration,  arises 
from  a  breach  of  promise,  the  .action  is  ex 
contractu;  but  if  the  caase  of  action  arises 
from  a  breach  of  duty,  grrowing  out  of  a  con- 
tract, it  is,  in  form,  ex  delicto,  and  case.  For 
instance,  if  the  declaration  allege  the  hiring  of 
a  horse  to  ride  to  a  certain  place,  and  that 
the  defendant  rode  him  so  immoderately  that 
he  died,  this  would  be  case,  for  the  contract 
of  hire  imposed  up<Hi  him  the  duty  to  ride  in 
reason,  or  not  unreasonably  fast;  but  if  the 
declaration  allege  the  Iiiring,  and  that  he  prom- 
ised to  ride  with  reasonable  speed,  but,  not 
v-egarding  his  promise,  be  rode  the  horse  im- 
moderately, whereby  he  died,  the  action  would 
be  considered  assumpsit.'  Wilkinson  v.  Mose- 
ley,  18  Ala.  288,  290,  291. 


"This  case  has  been  frequently  referred  to 
and  followed,  but  for  terseness  of  expression 
and  simplicity  of  illustration  we  doubt  if  it  has 
ever  been  surpassed.  See  Mobile  Life  Ins.  Co. 
V.  RandaU,  74  Ala.  170,  177;  White  v.  Levy, 
91  Ahi.  175,  8  South.  563;  Postal  Tel.  Cable 
Co.  V,  Ford,  117  Ala.  672,  23  South.  684." 

So,  also.  Id  Western  Union  Tel.  Co.  r. 
Elrcbbaum,  132  Ala.  636,  31  South.  607,  the 
court  said: 

"The  plaintiff  had  the  right  to  frame  the 
count  either  in  assumpsit  or  case.  He  could 
have  maintained  the  former  by  relying  upon  ■ 
breach  of  the  contractual  obligation  to  deliv- 
er the  message  for  a  recovery,  or  the  latter 
by  relying  upon  a  breach  of  duty  in  failing  to 
deliver  it,  whether  that  duty  arose  out  of  the 
contract  or  is  imposed  by  law.  •  •  •  Apply- 
ing the  foregoing  principles  to  the  count  nnder 
consideration,  it  is  dear  that  a  breach  of  duty 
in  failing  to  deliver  the  message  ia  the  grava- 
men of  the  complaint,  and  not  the  breach  of  a. 
promise  by  defendant  to  deliver." 

The  bill  charges.  In  sulMrtance,  but  a  breach 
of  duty  arising  out  of  the  relationship  of  the 
directors.  We  are  of  the  oplnl(Ki  that  the 
foregoing  authorities  will  suffice  to  daaaa- 
strate  that  the  cause  of  action  Is  ex  delicto 
and  not  ex  contractu,  and  tliat  no  elaborate 
discussion  Is  here  necessary.  See,  also,  Flor- 
ence Hotel  Co.  V.  Bumpas,  194  Ala.  69,  6» 
South.  606,  Ann.  Cas.  1918E,  252;  Mobile  L. 
Ins.  Oo.  v.  Bandall,  74  Ala.  170;  Carpenter 
V.  Walker,  170  Ala.  659,  64  South.  00,  Ann. 
Caa.  1912D,  863. 

Indeed  as  far  back  as  the  case  of  Oodbold 
V.  Branch  Bank  of  Mobile,  11  Ala.  191,  46  Am. 
Dea  211,  it  was  held  that  injuries  of  the  char> 
acter  here  involved  "may  be  redressed  by  spe- 
cial actlcm  on  the  case." 

In  our  opinion,  that  the  cause  of  actI(Mi 
here  stated  is  ex  delicto  was  clearly  shown  by 
the  somewhat  analogous  case  of  Wynn, 
Adm'r,  v.  Tallapoosa  County  Bank,  168  Ala. 
460,  63  South.  228,  where  the  wrong  complain- 
ed of  grew  out  of  the  alleged  negligent  or 
wrongful  conduct  on  the  part  of  fbe  cashier 
of  the  bank,  In  violation  of  his  duty  arising 
from  such  relationship.  There  it  was  held 
that  a  cause  of  action  growing  out  of  the 
negligent  performance  of  the  duties  of  cashier 
of  a  bank,  or  other  wrongful  conduct  In  viola- 
tion of  such  duties,  which  did  not  result  in 
Increase  of  or  benefit  to  his  estate,  was  a  tort 
action  of  a  purely  personal  character. 

Here,  the  directors  are  charged  with  negli- 
gent conduct,  but  not  with  the  conversion  or 
misappropriation  of  the  corporate  funds  to 
their  benefit  (as  was  the  case  in  Montgomery ' 
L.  &  P.  Ca  V.  Lahay,  121  Ala.  151,  25  South. 
1006),  such  as  would  support  an  action  of  as- 
sumpsit, the  tort  being  waived. 

It  results,  therefore,  from  the  foregoing 
that  the  cause  of  actlcm  here  is  one  falling 
within  the  statute  of  limitations  of  one  year, 
coming  within  the  influence  of  gnbdivislcm  6 
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ot  sectioa  4840  of  the  Code  of  1907,  which 
proTldes  for  those  causes  of  action  not  othr 
erwlse  therein  spedflcally  oiumerated.  A  re- 
Tlevr  of  our  statute  of  Umltationa  wUl  dis- 
close that  such  actions,  as  here  involved,  are 
not  elsewhere  otherwise  spedflcally  enumer- 
ated. 

Indeed,  It  is  not  Insisted  tliat  any  other  stat- 
ute of  limitations  would  apply  if  the  court 
should  conclude  the  bill  stated  only  an  action 
in  tort;  but  the  argument  is  made  that  the 
bill  sufficiently  shows  a  breach  of  contract, 
and  therefore  the  six-year  statute  of  Umita- 
ticms  applies.  In  support  of  this  contention, 
we  are  dted  to  the  case  of  Wallace  v.  Lincoln 
Savings  Bank,  89  Tenn.  630,  15  S.  W.  448,  24 
Am.  St  Bep.  026,  but  that  authority  gives  no 
discasslon  to  tlie  distinction  l>etween  actions 
ex  contractu  and  ex  delicto  In  cases  of  this 
<duiracter.  While  the  writer  is  rather  favor- 
ably impressed  with  the  decision  in  that  case, 
yet  the  distinction  here  drawn  has  been  recog- 
nized since  the  early  history  of  this  court, 
and  It  is  too  well  grounded  in  our  Jori^ru- 
dence  to  consider  a  departure  therefrom. 
Kany  of  the  authorities  hereinafter  cited  also 
disclose  that  averments,  as  contained  in  this 
bill,  state  an  action  ex  delicto.  As  we  enter- 
tain the  view  that  under  the  foregoing  au- 
thorities from  this  court  the  cause  of  action 
as  shown  by  the  bill  is  ex  delicto  and  not  ex 
contractu,  the  Wallace  Case,  upon  tliis  par- 
ticular point,  is  without  influence  here. 

Nor  have  we  overlooked  the  argument  of 
counsel  for  appellant  that  some  of  the  by- 
laws required  an  examtnatioa  of  the  books 
semiannually  which  -  the  directors  failed  to 
make.  The  insistence  is  made  that  such  by- 
law constituted  a  contract  between  the  par- 
ties, citing  5  Cye.  487 ;  10  Cyc.  351 ;  Weather- 
ly  V.  Med.  SuT.  Soc,  76  Ala.  067 ;  7  Corp.  Jur. 
587.  However,  we  are  not  favorably  impress- 
ed with  this  insistence.  Wttile  the  corpora- 
tion and  its  memt)erB  may  be  bound,  or 
slilelded  by  the  by-laws  validly  enacted,  as 
was  stated  in  Weatherly  ▼.  Med.  Sur.  Soc., 
supra,  yet  these  authorities  are  without  appli- 
cation to  the  situation  here  pres^ited.  So 
far  as  the  cause  of  action  here  sought  to  be 
enforced  is  concerned,  the  by-laws  constl- 
tnted  but  a  rule  of  conduct,  as  did  the  statu- 
tory provlsicms,  and,  indeed,  as  well  also  the 
general  rules  of  law  governing  the  duties  of 
such  directors  that  grew  out  of  the  relation 
of  trust  and  confidence  which  they  occupy. 
But  these  are  not  matters  which  can  be  said 
to  create  a  contract  between  the  parties,  such 
as  to  make  a  failure  of  their  observance 
gronnd  for  an  action  ex  contracta  rather  than 
ex  deUcto.   7  B.  G  L.  p.  476. 

Counsel  for  appellant  also  urge  tihat  the  di- 
rectors were  trustees  of  an  express  trust,  in 
whose  favor  the  statute  of  limitations  does 
not-  nn,  citing  in  support  of  this  argument 
Ellis  V.  Ward.  187  lU.  509,  26  M.  B.  630; 
Oreenfleld    Savs.  Bk.    v.    Abercrombie^   211 


Mass.  252,  97  N.  B.  897,  89  L.  B.  A.  (N.  S.) 
173;  Center  Creek  Water,  etc.,  Co.  v.  lilnd- 
say,  21  Utah,  192,  60  Pac.  659;  Sweeny  v. 
Grape  Sugar  Co.,  30  W.  Va.  443,  4  S.  B.  431, 
8  Am.  St  Rep.  88;  Hun  v.  Gary,  82  N.  Y.  65, 
37  Am.  Rep.  646.  We  will  not  review  the 
cases,  but  some  of  those  dted  do  not  support 
the  proposition  fully  as  for  instance  the  Mas- 
sadiusetts  case  of  Oreenfleld  Savs.  Bk.  v. 
Abercrombie,  supra,  appears  to  be  rested  up- 
on a  special  statute  of  that  state  in  regard  to 
savings  banlu.  Indeed,  in  a  very  .early  case 
in  that  state  (Hinsdale  v.  Lamed,  16  Mass. 
65),  it  was  said: 

"Bat  where  the  action  is  brought  against  the 
directors,  and  is  fonnded  on  their  anppoied  mal- 
feaaance  or  ne^li^ence,  there  could  be  no  dis- 
tinction that  we  can  perceive  in  the  application 
ot  the  statute  of  liiuitations,  between  such  a 
case  and  any  other  special  action  on  the  case." 

In  Wood  oa  Limitations,  voL  2  (4tb  Bd.)  | 
200,  is  the  following: 

"It  is  well  settled  that  a  subsistinK,  recog- 
nised and  acknowledged  trust,  as  between  the 
trDBtees  and  cestui  que  trust,  is  not  witUn 
the  operation  of  the  statute  of  limitations.  But 
this  rule  moat  be  understood  as  applying  only 
to  those  technical  and  continuing  trusts  which 
are  alone  cognizable  in  a  conrt  of  equity;  and, 
trusts  which  arise  from  an  implication  of  law, 
or  constructive  trusta,  are  not  within  the  rule, 
but  are  subject  to  the  operation  of  the  statnte, 
oniesR  there  has  been  a  fraudulent  conceal- 
ment of  the  cause  of  action,  and  the  statute  is 
as  complete  a  bar  in  equity  as  at  law." 

Much  has  been  written  upon  tlie  question, 
and  we  have  read  many  of  the  cases — but  to 
review  them  here  would  extend  this  opinion 
to  undue  length.  Suffice  it  to  say  tliat,  in  our 
opinion,  the  decided  weight  of  authority,  both 
from  a.  logical  as  well  as  numerical  stand- 
point, supports  the  above  quotation  from 
Wood  on  Limitations.  Among  the  more  re- 
cent authorities,  the  case  of  Boyd  v.  Mut  Fire 
Ass'n  from  the  Wisconsin  Supreme  Court  (116 
Wis.  165,  90  N.  W.  1086,  04  N.  W.  171,  61  L. 
R.  A.  918,  96  Am.  St  Rep.  948)  appears  to 
be  the  leading  authority  in  support  of  this 
view,  and  the  note  thereto  dtes  many  other 
interesting  cases.  The  Boyd  Case  reviewa 
and  distinguishes  many  of  the  cases,  indud- 
ing  Coxe  V.  Huntsville  Gas.  Lt  Co.,  106 
Ala.  373,  17  South.  626.  We  also  note  tha 
following  authorities  to  like  effect:  Winston 
V.  Gordon,  116  Va.  890,  80  S.  E.  756;  Gockrill 
V.  Buaer  (C.  C.)  78  Fed.  679 ;  Cooper  T.  HiH, 
94  Fed.  582,  36  a  O.  A.  402 ;  Lexington,  etc., 
R.  R.  Co.  V.  Bridges,  7  B.  Mon.  (Ky.)  556,  46 
Am.  Dec.  528 ;  Wallace  v.  Lincoln  Savs.  Bk. 
supra. 

AU  the  authorities  recognize,  of  course,  that 
the  relation  of  directors  to  stockholders  is  of 
a  fiduciary  charader,  one  of  confidraice  and 
trust ;  and,  indeed,  they  are  in  a  sense  trus- 
tees, as  "every  agent  Is  a  trustee  for  his  prla> 
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dpal,  and  bound  to  exercise  diligence  and 
good  faith."  Wallace  t.  Lincoln  Savs.  Bk., 
supra.  But,  as  was  held  by  this  court  In 
King  Y.  Livingston  Mfg.  Co.,  192  Ala.  269,  68 
South.  897,  "the  reUtlon  •  •  •  Is  not 
technically  that  of  trustees."  They  do  not 
come  within  that  class  of  trustees,  therefore, 
referred  to  above  in  Wood  on  Limitations,  aa 
to  take  them  from  without  the  operation  of 
the  statute  of  limitations.  The  case  of  Ven- 
tress  V.  Wallace,  111  Miss.  357,  71  South.  638, 
L.  R.  A.  1917A,  971,  dted  by  counsel  for  ap- 
pellant, recognizes  that  the  reasoning  of  the 
court  in  the  Boyd  Case,  supra,  was  "persua- 
Bive  that  directors  are  not  trustees  of  a  direct 
trust,"  in  the  eeaae  that  term  ia  generally  un- 
derstood. 

The  present  case  shows  a  right  oC  action  In 
case,  that  could  be  maintained  In  a  court  of 
law.  No  fraudulent  concealment  of  any  right 
of  action  is  shown  aa  the  part  of  respondents. 
It  Is  averred,  at  least  inferentially  in  the 
eighth  paragraph  of  the  bill  as  originally 
filed,  that  knowledge  of  the  dereliction  of 
duty  on  the  part  of  the  directors  was  ac- 
qnired  when  the  old  bank  snspMided  business 
January  28,  1915.  The  new  bank  acquired 
the  assets  of  the  old  in  August,  1915,  and 
went  into  liquidation  in  January,  1916.  This 
suit  was  brought  March  10,  1917,  wiiich  was 
two  years  after  the  suspension  of  the  old 
bank,  and  over  a  year  after  the  failure  of  the 
new,  and  more  than  a  year  after  the  new 
bank  had  acquired  whatever  right  it  may 
have  had  to  sue  on  the  alleged  cause  of  ac- 
tion made  the  basis  of  this  bill.  We  are 
therefore  not  here  concerned  with  the  reason- 
ing of  the  Mississippi  court  in  Ventress  v. 
Wallace,  snpra,  upon  this  point,  as,  in  any 
view  of  the  case,  the  statute  of  limitations  of 
one  year  being  here  applicable,  the  alleged 
cause  of  action  was  barred. 

We  have  stated  our  conclusion  that  the 
cause  of  action  was  for  a  tort  and  in  case,  and 
was  such  as  might  have  been  maintained  in 
a  court  of  law,  and  as  to  which  the  statute  of 
limitations  of  one  year  applies.  The  respond- 
ents are  entitled  to  the  benefit  of  this  statute 
of  limitations  in  a  case  of  this  character  un- 
der the  express  provisions  of  section  3091  of 
the  Code  of  1907.  Molt<m  t.  Henderson,  62 
Ala.  430. 

We  are  of  the  opinion,  therefore,  that  the 
bill  shows  upon  its  face  the  right  of  action 
here  sought  to  be  enforced  is  barred  by  the 
statute  of  limitations  of  one  year,  and  that 
the  decree  sustaining  the  demurrer  should  be 
affirmed. 

As  we  have  previously  stated,  there  were 
numerous  questions  presented  by  the  record, 
Including  the  question  of  the  assignability  of 
the  action ;  but,  having  reached  the  foregoing 
c(mclusion,  we  pretermit  a  consideration  of 
these  other  matters.  So,  also,  the  conclusion 
readied  renders  the  question  of  revivor  as 


to  one  of  the  respondents,  now  deceased,  un- 
important, and  therefore  needs  no  considera- 
tion here. 

The  decree  appealed  from  will  be  affirmed. 

Affirmed. 

ANDERSON,    C.    J.,    and    SATBB    and 
BROWN,  JJ,  cntcur. 


(K3  Ala.  (M> 
MUNSON  8.  8.  LINE  v.  HORACE  TURNER 
&  CO.     (I   DIv.   108.) 

(Supreme  Court  of  Alabama.    Jan.  22,  1020.) 

Shipping  «=3l06— Proof  of  defendaat  company's 
knowUdga  of  special  purpose  for  which  iafor. 
matiott  from  bill  of  lading  was  raqalred  held 
InMfflcieat. 
In  lumber  shipper's  action  against  steam- 
ship  company  for  damages  from  failure  to  in- 
form plaintiff  what  part  of  the  shipped  lumber 
was  loaded  on  the  steamship's  deck  and  plain- 
tiff's consequent  failure  to  take  out  insurance 
on  deck -carried  lumber,  so  that  plaintiff .  was 
not  insured  against  the  loss  it  suffered  when 
such  lumber  was  jettisoned,  proof  alone  of 
usage  on  the  part  of  such  carriers  to  indorse 
on  bills  of  lading  the  words  "on  deck  at  ship- 
per's risk"  when  shipments  were  to  be  carried 
on  deck  was  insufficient  to  prove  the  allega- 
tions of  the  complaint  that  information  afforded 
by  such  notation  was  necessary,  and  that  de- 
fendant knew  it  was  necessary,  to  enable  the 
shipper  to  notify  the  insurance  company  Wheth- 
er the  lumber,  or  part  thereof,  was  loaded  on 
deck,  or  that  defendant  knew  that  the  insur- 
ance company  had  agreed  to  issue  such  a  poUcy. 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty;  Saffold  Bemey,  Judge. 

Action  by  Horace  Turner,  doing  business 
as  Horace  Turner  &  Co.,  against  the  Munson 
Steamship  Company,  for  loss  of  certain  lum- 
ber. Judgment  for  plalntifr,  and  defendant 
appeals.    Reversed  and  rendered. 

Count  10  alleges  a  delivery  by  the  plaln- 
tifr to  the  defendant  of  certain  lumber  to  be 
shipped  from  the  port  of  Mobile  to  a  firm  in 
Cuba  to  be  carried  for  hire  from  Mobile  to 
Cuba  and  there  delivered.  It  also  alleges  an 
agreement  by  the  defendant  with  the  plain- 
tur  for  the  benefit  of  the  plaintiff  that,  if 
plaintiff  would  deliver  the  lumber  the  de- 
fendant would,  by  placing  a  notation  on 
memorandum  on  bill  of  lading,  which  the  de- 
fendant would  issue  to  the  plaintiff  for  such 
shipment  of  lumber,  inform  the  plaintiff  If 
such  lumber  or  any  part  thereof  was  loaded 
on  deck  of  said  defendant's  steamboat,  knov^ 
ing  that  such  information  was  necessary  to 
enable  the  plaintiff  to  notify  the  insurance 
company,  if  such  lumber  or  any  part  thereof 
was  loaded  on  deck  of  said  steamboat,  and 
obtain  marine  insurance  on  such  ^uniber 
loaded   on   deck,  which,   as   the  defendant 
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knew,  tbe  Insurance  company  had  agreed  to 
Issne  to  the  plaintiff  upon  such  Information 
being  furnished  by  the  plaintiff.  It  further 
alleges  the  delivery  of  the  lumber  to  the 
steamboat  Trym,  and  the  Issuance  to  the 
plaintiff  of  the  bill  of  lading  therefor,  but 
without  any  memorandum  or  notation  that 
any  of  the  lumber  was  loaded  on  deck.  Be- 
cause of  a  failure  to  place  such  notation  or 
memorandum  on  bill  of  lading  plaintiff  did 
not  and  could  not,  inform  the  Insurance 
company  that  said  lumber  was  loaded  on 
deck,  and  conld  not  and  did  not  effect  Insur- 
ance on  the  lumber  loaded  on  deck,  but  did 
effect  insurance  on  the  lumber  loaded  be- 
low deck;  that  during  the  voyage,  and  with- 
out any  negligence  on  part  of  tbe  defendant, 
the  lumber  loaded  on  deck  was  Jettisoned  by 
those  in  charge  of  the  steamboat  on  account 
of  the  perils  of  tbe  sea,  and  was  lost  to  the 
plaintiff;  that  if  the  notation  or  memoran- 
dum had  been  made  on  bill  of  lading  plaintiff 
could  and  would  have  procured  Insurance  on 
the  lumber  loaded  on  deck,  and  would  have 
been  paid  therefor. 

The  other  facts  sufficiently  appear. 

Harry  X.  Smith  &  Caffey,  of  Mobile,  for  ap- 
pellant. 

Armbrecht,  Johnston  ft  McMlUan,  ot  SIo- 
bile,  for  appellee. 

SAXRE,  J.  Reports  of  this  case  on  for- 
mer appeals  (16  Ala.  App.  223,  77  South.  61, 
81  South.  76)  will  disclose  the  general  nature 
of  the  questions  involved.  On  the  present 
appeal  the  steamship  company  contends 
mainly  that  the  proof  in  the  trial  court  on 
the  last  trial  failed  to  support  several  of  tbe 
material  allegations  of  count  10  of  the  com- 
plaint upon  which  the  cause  was  tried.  Pre- 
termitting other  differences  between  the  par- 
ties, we  think  the  contention  should  be  sus- 
tained as  follows: 

In  order  to  bring  his  case  within  the  rule 
of  Hadlcy  v.  Bazendale,  9  Exch.  341,  as  that 
rule  is  observed  in  this  state  (Blxby-Their- 
son  Lumber  Co.  t.  Evans,  167  Ala.  431,  62 
South.  843,  29  li.  R.  A.  (N.  S.)  194,  140  Am. 
St.  Rep.  47)  that  is,  in  order  to  show  that  the 
parties  to  the  ccmtract  for  the  carriage  of 
lumber  did  contract  with  reference  to  insur- 
ance, plaintiff,  doing  business  as  Horace 
Turner  &  Co.,  did  allege  that  defendant 
steamship  company  "agreed  with  the  plain- 
tiff that  upon  the  loading  by  the  defendant 
onto  one  of  its  steamships  of  sacb  shipment 
of  lumber,  the  defendant  would,  by  placing 
a  notation  or  memorandum  on  the  bill  of 
lading  which  defendant  would  issue  to  the 
plaintiff  for  such  shipment  of  lumber,  inform 
the  plaintiff  if  such  lumber,  or  any  part 
thereof,  was  loaded  on  deck  of  said  defend- 
ant's steamboat,  knowing  that  such  informa- 
tion was  necessary  to  enable  the  plaintiff  to 
notify  the  insurance  company  if  such  lumber 
or  any  part  thereof  was  loaded  on  deck  of 


said  steamboat,  and  obtain  marine  insurance 
on  such  lumber  loaded  on  deck,  which,  as  de- 
fendant knew,  the  insurance  company  had 
agreed  to  issue  to  the  plaintiff,  upon  such 
Information  being  furnished  by  the  plaintiff." 
Plaintiff  (appellee)  sought  to  incorporate  the 
alleged  agreement  (to  place  a  notation  or 
memorandum  upon  the  bill  of  lading)  Into 
the  contract  by  proof  of  a  custom  or  usage 
to  that  effect,  so  general  and  well  understood 
in  fact,  with  reference  to  the  business,  place 
and  class  of  persons  affected  thereby,  that 
the  parties  must  be  presumed  to  have  made 
their  contract  with  tacit  reference  thereto, 
and  to  have  intended  to  be  governed  by  it  in 
the  same  way  and  to  the  same  extent  as  other 
like  persons  in  like  cases.  Wald's  Pollock  oa 
Contracts,  315.  The  evidence  went  to  show 
a  usage  on  the  part  of  carriers  by  sea  to  in- 
dorse on  bills  of  lading  the  words  "on  deck 
at  shipper's  risk,"  when  shipments  were  to 
be  carried  on  deck,  and  appellant  contends 
that  this  was  not  the  usage  alleged,  nor  did 
it  operate  to  the  alleged  purpose  and  effect, 
the  whole  intention  of  a  notation  according 
to  the  usage  proved  being,  appellant  says, 
merely  to  Indicate  that  shipments  on  deck 
would  be  at  the  shipper's  risk,  and  having 
no  reference  to  Insurance.  But,  conceding 
without  deciding  that  appellant  is  in  error 
as  to  that,  the  court  is  of  (pinion  that,  on  the 
evidence  shown  In  the  bill  of  exceptions,  ap- 
pellee failed  to  sustain  bis  allegations  to  the 
effect  that  the  information  to  be  afforded  by 
such  a  notation  was  necessary  to  enable  him 
to  notify  the  insurance  company  whether  the 
lumber  or  any  part  thereof  was  loaded  on 
deck,  and  to  obtain  the  Insurance  which  ap- 
pellant knew  tbe  Insurance  company  had 
agreed  to  issue  to  the  appellee  upon  such 
Information  being  furnished  by  the  latter. 
On  the  last  appeal  (81  South.  76)  we  held 
that  appellant's  knowledge  as  alleged  had 
been  shown  on  tbe  cross-examination  of  Cad- 
zow,  a  witness  for  appellant.  But  at  the 
trial  now  under  review  the  witness  Cadzow 
was  not  examined,  and  the  question  now  Is 
whether  evidence  was  offered  from  which 
the  trial  court  might  reasonably  have  infer- 
red knowledge  as  alleged.  Certainly  there 
was  no  direct  testimony  to  the  same  effect  as 
that  delivered  by  Cadzow  on  the  former  trial. 
But  appellee  argues  that  proof  of  the  usage 
was  proof  of  appellant's  knowledge  of  the 
usage,  of  the  purpose  it  was  intended  to 
serve,  and  of  the  fact,  as  alleged,  that  the 
Insurance  company  had  agreed  to  issue  to 
appellant  a  i>oUcy  of  marine  insurance  upon 
being  Informed  by  appellee  of  the  fact  of  his 
shipment  of  lumber  on  deck.  Appellee  would 
extend  the  force  and  effect  of  the  usage  too 
far.  Conceding  that  the  purpose  ot  the  no- 
tation or  memorandum  was  as  appellee  says 
it  was,  still  proof  of  the  usage,  without  more, 
did  not  suffice  to  prove  the  allegation  that 
appellant  knew  that  the  insurance  company 
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had  agreed  to  issne  a  policy  to  appellee,  or 
even  that  such  Information  was  necessary  to 
enable  the  plalntlfl  to  notify  the  insurance 
company  that  the  lumber  was  loaded  on  deck, 
for  these  things  were  not  within  the  usage 
alleged  and  proved. 

After  appellee's  shipment  of  lumber  had 
been  lost  at  sea,  and  in  reply  to  appellee's 
claim,  propounded  to  Olbbony  &  Co.,  as 
agents  of  appellant  at  Mobile,  to  be  reimbura- 
ed  for  the  loss,  Glbbcmy  &  Co.,  wrote  two 
letters  to  appellee,  which  appear  In  the  rec- 
ord, and  appellee  relies  upon  them  as  evi- 
dence to  prove  the  allegations  to  which  we 
have  referred  above.  These  letters  denied 
all  responsibility  on  account  of  the  loss,  de- 
nied the  authority  of  Cadzow,  with  whom 
plaintiff  had  negotiated,  and  asserted.  In  ef- 
fect, that  the  writers  had  no  knowledge  of 
the  transaction  in  question,  except  from 
Cadzow  after  the  fact  Conceding  to  appel- 
lee rulings  on  all  other  objections  taken 
against  the  introduction  of  these  letters,  they 
were  without  the  probative  force  appellee 
would  assign  to  them,  for  the  reason  that  the 
effect  of  Cadzow's  statement  was  that  plain- 
tiff relied  for  information  as  to  the  stow- 
age of  his  lumber  on  board  appellant's  ves- 
sel, not  upon  any  custom  or  usage,  but  upon 
a  commimicatlon  promised  by  Cadzow — and 
communicated  in  fact,  according  to  his  state- 
ment as  reported  in  the  letters — while,  as  for 
Gibbony  &  Co.,  their  knowledg^e,  after  the  loss 
of  the  lumber,  that  appellee  had  desired  to 
insure  his  shipment  was  not  the  knowledge 
alleged  or  necessary  to  be  proved. 

The  parties  for  the  purposes  of  the  trial 
entered  upon  the  agreement  as  to  facts  which 
appears  on  page  42  of  the  transcript,  and  ap- 
pellee refers  to  that  agreement  as  concluding 
inquiry  as  to  the  allegations  in  respect  to 
the  necessity  for  the  notation  upon  the  bill 
of  lading  for  which  appellee  contended,  and 
as  well  the  allegation  of  appellant's  knowl- 
edge that  the  Insurance  company  had  agreed 
to  issue  a  policy  upon  Information  being  fuT> 
nished.    Appellee  says  that — 

"The  only  question  which  was  left  open  un- 
der the  agreement  is  whether  or  not  the  plain- 
tiff [appellee]  had  notice  of  the  location  of 
the  lumber." 

Appellee  has  not  heretofore  so  construed  the 
agreement,  for  on  both  trials  much  evidence 
was  taken  to  questions  other  than  those  to 
which  the  agreement  specifically  refers,  with- 
out a  suggestion  that  such  questions  had  been 
concluded,  nor  do  we  so  construe  the  agree- 
ment We  are  clear  to  the  conclusion  that 
the  agreement  tended  in  no  wise  to  prove 
that  appellant  knew  that  notice  by  notation 
on  the  bill  of  lading  was  necessary  to  enable 
appellee  to  procure  insurance,  or  that  appel- 
lant knew  that  the  insurance  company  had 
agrreed  to  Insure  appellee's  lumber  on  being 


Informed  by  such  notation  of  Its  location  on 
or  under  deck. 

Permitting,  as  we  said  in  the  outset,  otta- 
er  differences  between  the  parties,  our  Judg- 
ment on  the  record  before  us  is  that  appellee 
failed  to  adduce  evidence  affording  a  reason* 
able  basis  for  a  finding  that  appellant  had 
the  knowledge  alleged  in  the  complaint  and 
necessary  to  bring  appellant's  alleged  default 
and  damages  flowing  therefrom  within  tbe 
contemplation  of  the  parties  according  to 
the  rule  of  Hadley  v.  Baxendale.  It  results 
that  the  Judgment  must  be  reversed.  Judg- 
ment will  be  here  rendered  for  the  appellant 

Reversed  and  rendered. 

ANDERSON,  O.  J.,  and  QABDNUB  and 
BROWN,  JJ.,  concur. 


on  Ala.«n) 
MOON  V.  LOLLAR.    (6  DiV.  994.) 

(Supreme  Court  of  Alabama.    JaiL  IS,  1920.) 

1.  Appeal  and  error  is=s>l008(l)— Conclosloa  of 
trial  court  on  evidence  heard  ore  tenus  aot 
disturbed. 

Where  tbe  trial  court  hears  the  evidence  ore 
tenns,  its  conclusion  is  like  that  of  a  jury,  not 
to  be  disturbed  unless  plainly  erroneous. 

2.  Highways  «=»7(3)— User  must  be  confined 
to  definite  line  to  create  way  by  preserlptlon. 

In  order  to  create  a  highway  by  prescrip- 
tion, the  user  must  be  confined  to  a  definite 
and  specific  line  of  way,  though  slight  deviations 
from  the  thread  of  the  way,  not  amounting  to 
change,  will  not  defeat  establishment;  it  being 
necessary  the  way  should  remain  substantially 
the  same  for  the  required  period. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; J.  J.  Curtis,  Judge. 

BUI  by  T.  J.  Moon  against  W.  H.  hoilKt,  to 
enjoin  an  obstruction  of  a  public  highway. 
From  decree  denying  the  relief  prayed,  com- 
plainant appeals.     Affirmed. 

Bay  &  Cooner,  of  Jasper,  for  Kppellant. 
J.  H.  Bankhead,  Jr.,  of  Jasper,  for  wpellee. 

McCLELLAN,  J.  [1]  Tbe  complainant  (ap- 
pellant) filed  this  biU  against  defendant  (ap- 
pellee), seeking  equity's  injunctive  process  to 
require  defendant  to  ranove  obstructions 
(fences)  from  a  way  averred  to  be  a  public 
highway.  Tbe  determinative  Inquiry  was 
whether  the  way  described  in  the  bill  was  a 
public  highway.  The  testimony  on  the  is- 
sues was  taken  by  the  oral  examination  of 
the  witnesses.  The  court  denied  the  relief 
prayed ;  the  conclusion  prevailing  as  appears 
from  statements  In  the  ooorf s  opinion,  that 
neither  dedication  nor  right  in  the  public  by 
prescription  had  been  effected ;  that  the  way 
against  the  obstruction  of  which  relief  was 
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Bonght  wu  not  shown  to  bare  bad  a  fixed 
location;  that  it  was  a  shifting,  unstable 
way.  Hie  appellee  Inyokes  the  application  of 
the  mle  that  where  the  trial  court  hears  the 
evidence  ore  tonus  its  oonclasion  on  the  evi- 
dence is  like  that  of  a  jury,  not  to  be  disturb- 
ed unless  iilalnly  erroneous.  Fitzpatrick  y. 
Stringer,  200  Ala.  674,  76  South.  032,  and  oth- 
er cases  in  that  line.  The  rule  invoked  is  due 
to  be  observed  on  consideration  of  this  ap- 
peal. 

[2]  The  roles  of  law  by  which  It  is  to  be 
determined  whether  dedication  of  land  or  a 
way  over  land  to  public  use  or  the  creation 
of  such  right  of  use  or  easement  in  the  pub- 
lic by  prescription,  has  been  effteted,  have 
been  stated  in  Moragne  v.  Gadsden,  170  Ala. 
124,  64  South.  618;  Lyhne  v.  Ralph,  201  Ala. 
635,  78  South.  889.  "In  order  to  create  a 
highway  by  prescription  the  user  must  be  con- 
fined to  a  definite  and  specific  line  of  way," 
though  slight  deviations  from  the  thread  of 
the  way,  not  amounting  to  a  change  thereof, 
will  not  defeat  the  establishment  of  the  way 
by  prescription;  It  being  necessary  that  the 
way  shall  be  and  remain,  for  the  requisite 
period,  substantially  the  same.  37  Oyc, 
notes,  p.  22;  Lynne  v.  Ralph,  supra;  Gentle- 
man  r.  Soule,  32  HI.  271,  83  Am.  Dec.  264; 
Starr  v.  People,  17  Colo.  468,  30  Pac.  64.  The 
like  mle  Is  serviceable  in  determining  dedi- 
cation vel  non. 

The  whole  evldoice  has  been  carefully  con- 
sidered; and  upon  its  conflicting  etfects  on 
the  issues  indicated  it  cannot  be  held  here 
that  the  trial  court  erred  in  the  attainment 
of  conclusions  that  required  the  denial  of 
the  relief  sought. 

Affirmed. 


ANDERSON,  C.  J.,  and  SOMERVILLB  and 
THOMAS,  JJ.,  concur. 


(208  AIs.  (7S) 

FRANKLIN  V.  GWIN  et  al. 


(6  DIv.  959.) 


(Supreme  Court  of  Alabama.    Jan.  16,  1920.) 

1.  Adverse  possession  ^=>8(3)— Title  to  six- 
teenth seotlon  lands  acquired  by  adverse  pes- 
ssssloa. 

Title  to  sixteenth  section  lands  may  be  ac- 
quired by  an  adverse  poseession  sufficient  to 
that  end  under  the  statute. 

2.  Mines  and  minerals  «s>49  — Title  held  not 
lost  by  adverse  possession  of  sorfaoe. 

Title  to  minerals,  after  severance  from  the 
surface,  cannot  be  lost  by  adverse  possession, 
except  by  the  disseisure  of  the  owner  of  the 
minerals;  mere  nonuser  and  possession  by  oth- 
ers of  the  surface  not  affecting  his  title. 


3.  Equity  «=>273,  350— Amendment  to  Mil  to 
qnlet  title  did  not  Introduea  new  Issue  so  as 
to  require  suppression  of  depositions. 

An  amendment  of  an  original  bill  to  qniet 
title,  which  was  but  a  denial  that  the  respond- 
ent acquired  any  right  or  title  nnder  a  patent 
from  the  state  asserted  in  the  answer  to  the 
original  bill,  propounding  his  daim,  etc.,  to  the 
land,  did  not  introduce  any  new  issue,  in  view 
of  Code  1907,  {  6443  et  seq.,  and  hence  court 
did  not  err  in  overruling  defendant's  motion  to 
suppress  depositions  of  certain  witnesses  on 
the  ground  that  the  bill  was  materially  amend- 
ed, within  Chancery  Practice  rule  49  (Code 
1907,  p.  1642),  that  forbids  the  taking  of  tes- 
timony until  the  cause  is  at  issue. 

4.  Depositions  «=»96— Stipulation  of  counsel  as 
to  depositions  good  reason  for  refusing  mo- 
tion to  quash  on  account  of  amendment  of  bill. 

An  agreement  between  counsel  that  deposi- 
tions might  be  taken  "in  shorthand  and  tran- 
scribed, and  that  the  same  may  be  offered  in 
evidence  withont  signature  of  witnesses,"  heli, 
along  with  another  agreement  of  counsel,  to 
warrant  the  conrt  in  overruling  a  motion  to 
suppress  the  depositions  on  account  of  an 
amendment  of  the  bill,  rince,  if  the  defendant 
felt  that  further  examination  was  desirable  or 
necessary,  the  court's  power  to  end  might  have 
been  appealed  to  in  the  premises. 

5.  AppesI  and  error  «=350l  (3),  938(5)— No  re- 
view In  abssnoe  of  exceptions  In  record;  no 
presumption  that  exceptions  were  taken  where 
nsne  In  reocrd. 

No  exceptions  touchi;)g  evidence  presented 
in  depositions  being  shown  in  record,  it  must 
be  presumed  none  were  taken,  in  the  absence 
of  which  no  ruling  of  the  court  below  was  in- 
voked, and  no  review  can  be  had. 

9.  Adverse  possession  «s>95— Evldenee  of  tax 
assessments,  reealpts,  etc,  admissible  to  show 
olalm  to  property,  and  that  property  was  sub- 
ject to  assessment. 
In  an  action  wherein  title  to  land  was  in- 
volved, plaintiff's  title  being  based  on  adverse 
possession  of  sixteenth  section  lands,  evidence 
relating  to  tax  assessments,  receipts,  etc.,  was 
admissible  as  tending  to  prove  a  daim,  etc,  to 
the  land,  the  evidence  otherwise  going  to  show 
that  the  property  was  the  subject  of  such  as- 
sessments and  receipts. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Hugh  A.  Locke,  Judge. 

Bill  by  W.  H.  Gwln  and  others  against 
H.  L.  Franklin,  to  quiet  title  to  certain  min- 
eral Interests,  Decree  for  complainants, 
and  respondent  appeals.    Affirmed. 

B.  M.  Allen  and  Black  &  Harris,  all  of 
Birmingham,  for  appellant. 

W.  K.  Terry,  of  Birmingham,  for  appel- 
lees. 

McCLEIXAN,  J.  [1,2]  The  an>eUee8 
filed  this  bill  against  appellant  to  quiet 
the  title  to  the  mineral  interest  in  the  west 
half  of  the  southeast  quarter  of  section  16, 
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township  18,  nmge  7  west.  In  Jefferson  conn- 
ty,  Ala.  Title  to  sixteenth  section  lands  In 
this  state  may  be  acquired  by  an  adverse 
possession  efficient  to  that  end  nnder  onr 
statutes.  State  t.  Schmidt,  180  Ala.  374,  61 
South.  293.  On  error  to  the  Supreme  Court, 
this  decision  was  affirmed.  Alabama  y. 
Schmidt,  232  U.  S.  168,  34  Sup.  Ct.  301,  58 
Tj.  Ed.  555.  See,  also,  WUey  ▼.  Wllhlte,  201 
Ala.  638,  79  South.  110,  113.  The  respond- 
ent (appellant)  claimed  the  fee  In  this  land 
In  virtue  of  a  "state  patent"  Issued  to  htm 
on  the  27th  day  of  August,  1917.  The  com- 
plainants (appellees)  attribute  their  rights 
In  the  premises  to  a  title  perfected,  through 
adverse  possession,  by  O.  B.  Gwin  (father  dl 
the  appellees),  following  a  conveyance  of  the 
land  to  him  In  1861  by  one  Burcbfield,  who 
was  In  possession  at  the  time.  That  O.  B. 
Gwln,  prior  to  March,  1890,  perfected  his 
title  to  the  entire  fee  In  the  land  described 
In  the  bill  was  satisfactorily  established  by 
the  evidence.  There  was  no  sufficient  evl* 
deuce  that  the  title  thus  perfected  by  O.  B. 
Gwln  was  divested  or  defeated  by  a  subse- 
quent, requisite  adverse  possession  by  any 
one.  Hence  at  that  time  the  state  of  Alabama 
was  without  title  or  right  to  the  land,  and 
therefore  could  convey  nona  Neither  It 
nor  its  "patentee"  (appellant)  are  shown  to 
have  since  acquired  any  title  or  right  to 
the  land.  At  that  time  (1890)  O.  B.  Gwln 
conveyed  the  surface  (reserving  the  mineral) 
to  his  son,  J.  M.  Gwln.  The  severance  in 
title  of  the  surface  estate  from  the  mineral 
estate  in  this  land  was  effected  In  March, 
1890.  Hooper  v.  Bankhead,  171  Ala.  626, 
64  South.  649;  Shepard  v.  Mt  Vernon  Lbr. 
Co.,  192  Ala.  322,  327,  68  South.  880;  Birm- 
ingham Fuel  Go.  V.  Boshell,  190  Ala.  597, 
699,  67  South.  403.  As  Indicated,  no  ad- 
verse possession  of  the  mineral  estate,  as 
distinguished  from  the  surface  estate,  was 
shown  on  the  part  of  any  one  which  operated 
to  defeat  or  divest  the  tiUe  of  C.  B.  Gwln 
(who  died  in  1916)  In  and  to  the  estate  in 
the  mineral  in  this  land.  Hooper  v.  Bank- 
head,  supra.  The  decree  adjudging  the  ab- 
sence of  valid  right,  title,  or  claim  on  the 
part  of  appellant  was  therefore  well  ren- 
dered, unless  errors,  in  respect  of  rulings 
made  on  the  trial.  Intervened  to  affect  the 
decree  unfavorably. 

[3, 41  It  is  insisted  for  appellant  that  the 
court  below  erred  in  overruling  appellant's 
motion  to  suppress  the  depositions  of  cer- 
tain witnesses,  the  motion  proceeding  oa 
the  ground,  in  substance,  that  since  the 
bill  was  materially  amended  a  previous 
agreement  of  counsel  with  respect  to  the 
taking  and  use  of  depositions  (Code,  g  4047) 
did  not  Justly  the  court  in  overruling  the 
motion  to  suppress  the  depositions  in  view 
of  the  provisions  of  rule  49  of  Chancery 


Practice  (Code,  p.  1542)  that  forbid  the  tak- 
ing of  testimony  until  the  cause  is  at  issue. 
The  mentioned  amendment  of  the  bill  was. 
In  effect,  but  a  denial  (unnecessary  under 
the  statutory  system  for  qnleting  title  to 
land.  Code,  H  5443  et  seq.)  that  the  respond- 
ent (appellant)  acquired  any  right  or  title 
under  the  "patent"  from  the  state  in  1917, 
asserted  in  his  answer  to  the  original  bill, 
propounding  his  dwim,  etc,  to  the  land.  It 
Is  quite  clear  that  the  stated  amendmoit  did 
not  Introduce  any  new  issue,  to  those  pre- 
sented by  the  appellant's  answer  to  the  orig- 
inal bilL  Furthermore,  the  written,  signed 
agreement  of  counsel  for  both  parties,  of 
date  November  9,  1818  (rule  14,  Code,  p. 
1620),  along  with  the  agreement,  which 
seems  to  have  been  made  before  the  commis- 
sioner (Biazzleton),  that  the  depositions 
might  be  tak^i  "in  shorthand  and  tran- 
scribed, and  that  the  same  may  be  offered 
in  evidence  without  signature  of  the  wit- 
nesses," warranted  the  court  in  overruling 
the  motion  to  suppress.  If  the  reeitondent 
felt  that  further  examination  was  desirable 
or  necessary,  the  court's  power  to  that  end 
might  have  been  appealed  to  in  the  prem- 
l8e&  An  effectual  agreement  of  counsel  <m 
both  sides  may,  of  course,  waive  the  restric- 
tion set  down  in  rule  49,  ante. 

[5]  The  court  below  heard  the  case  on  dep- 
osition and  some  orally  delivered  testi- 
mony in  connection  with  which  "tax  assess- 
ments" were  also  received.  No  "exceptions" 
touching  the  evidence  presented  through  dep- 
ositions being  shown  in  the  record,  it  must 
be  presumed  none  were  taken,  made,  or  re- 
served, in  the  absence  of  which  no  ruling 
of  the  court  below  was  invoked,  and  hence 
no  review  here  can  be  had.  Blnford  v.  Dem- 
ent, 72  Ala.  491 ;  Climax  Lumber  Co.  v.  Bay 
City  Mach.  Works,  163  Ala.  664,  60  South. 
935. 

[6]  The  objections  taken  on  the  hearing 
to  that  part  of  the  evidence  presented  to  the 
court  itself,  and  complaining  of  the  recep- 
tion of  evidence  relating  to  tax  assessments, 
do  not  appear  to  have  been  distinctly  ruled 
on  by  the  court  Nevertheless,  no  error  can 
be  imputed  with  respect  to  the  evidence  re- 
lating to  the  tax  assessments,  receipts,  etc., 
because  such  matters  are  admissible  as  tend- 
ing to  prove  a  claim,  etc.,  to  the  land  (Bran- 
non  V.  Henry,  175  Ala.  454,  465,  57  South. 
967),  the  evidence  otherwise  going  to  show 
that  the  property  here  In  question  was  of  the 
subject  of  such  assessments  and  receipts 
for  taxes  paid. 

The  decree  is  not  affected  with  error.  It 
is  affirmed. 

Affirmed. 

ANDBRSON,  a  J.,  and  BOMESVUJM 
and  THOMAS,  JJ^  concor. 
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Ex  part*  E.  C.  PAYNE  LUMBER  CO. 
(8  DIv.  201.) 

(Snpreme  Court  of  Alabama.    Jan.  1,  1820.) 


i.  Bllb  and  aotea  <S=>I5I— Order*  to  pay  not 
■egotlable  Instrament*;  "bill,  of  oxehange  or 
•thar  negotiable  Instronent." 

Written  orders  to  an  individual  requesting 
ber  to  pay  a  lumber  company  $325  for  mate- 
rials, etc.,  held  not  bills  of  exchange  or  other 
negotiable  instmments  within  uniform  negotia- 
ble instruments  Uw  (Code  1907,  il  4968-6149), 
being  governed  by  common-law  principles, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bill  of 
Exchange.] 

2.  Trial  «s»  1 45— Charges  requiring  finding  "for 

defendant"  properly  refused  as  defeotlve  hi 

form. 

In  an  action  on  orders  on  defendant  to  pay 

money  to  plaintiff,  special  charges  requiring  a 

finding  "for  defendant"  under  counts  1,  2,  6,  7, 

and  9  held  properly  refused  for  defect  in  form. 

8.  Appeal  and  error  9=>232(P/2)— In  absence 
sf  demurrer,  question  not  raised  or  reserved 
fer  review. 

In  absence  of  ground  of  demurrer  spedfy- 
hig,  as  required  by  Code  1907,  {  6340,  the  ob- 
jection that  the  consideration  for  defendant's 
obligation  was  not  aTerred,  no  audi  question 
was  raised  on  trial  or  reserred  for  review  on 
appeaL 

4.  Bills  and  notes  ^=>69— Acceptance  of  non- 
negotiable  order  need  not  be  In  writing. 

In  absence  of  statute  requiring  written  ac- 
ceptance, valid  parol  acceptance  of  order  for 
money  or  other  property  may  be  effected.  Code 
1907,  {  3966,  not  changing  the  rule  as  to  in- 
struments not  subject  to  commercial  law,  and 
plaintiff  need  not  so  aver. 

5.  Frauds,  statute  of  «=»  1 52(2)— Statute  must 
be  pleaded. 

The  statute  of  frauds,  to  be  available  as  a 
defense,  must  be  pleaded;   tor  otiierwise  It  is 

waived. 

6.  Witnesses  «=>370(3)  —  Pendency  of  other 
action  Inadmissible  on  oredlbllity  of  plaintHTa 
president. 

In  action  on  orders  on  defendant  to  pay 
plaintiff  money,  fiict  that  another  suit  was 
pending  on  the  same  demand  against  defendant 
as  her  husband's  executrix  held  inadmissible  to 
affect  credibility  of  plaintiff's  president. 

7.  Evidenea  «=>208(3)— Cempialat  In  prior  ao- 
tlOB  on  same  demand  properly  excluded. 

In  action  on  orders  on  defendant  to  pay 
plaintiff  money,  the  trial  court  cannot  be  put  in 
error  for  excluding,  on  plaintiff's  objection,  its 
complaint  in  prior  action  on  same  demand 
against  defendant  as  her  husband's  executrix. 

Certiorari  to  Conrt  of  Appeals. 


SX  FABTB  B.  O.  PAYNE  LXTMBEB  00.  9 

(S5  So.) 

Petition  by  tbe  E.  0.  Payne  Lumber  Com- 
pany for  certiorari  to  the  Court  of  Api)eala 
to  review  and  revise  the  judgment  of  said 
court  rendered  in  the  case  of  Mary  Simpson 
V.  E.  C.  Payne  lAmiber  Co.,  82  Sonth.  649. 
Writ  granted. 


Counts  1  and  2  as  amended  are  as  follows: 

(1)  "Plaintiff  claims  of  the  defendant  the 
sum  of  $621.50  due  from  her  on,  to  wit, 
August  1st,  1915,  for  merchandise,  goods  and 
cha^'tels  sold  and  delivered  to  her,  to  wit, 
lumber,  building  material,  etc,  in  the  year 
1915." 

Count  2  claims  tar  an  account  du& 

The  orders  referred  to  are  as  follows: 

In  count  3:  "To  Mrs.  W.  H.  Simpson: 
Please  pay  to  B.  C.  Payne  Lumber  Company 
$325  for  materials  furnished  for  your  garage. 
R.  G.  Ross." 

In  count  4:  "Mrs.  W.  H.  Slmps<m:  Please 
pay  to  E.  C.  Payne  Lumber  Company  the  sum 
of  $990.92,  being  the  balance  due  them  on 
materials  furnished  for  your  house.  B.  G. 
Ross." 

In  count  6:  "Mrs.  W.  H.  Simpson:  Please 
pay  to  the  E.  C.  Payne  Lumber  Company 
$216.42  and  charge  to  me  on  ccmtract." 

Count  6  claims  under  an  order  drawn  by 
Ross  by  her  consent  and  presented  to  Mrs. 
Simpson,  to  wit,  June  6,  1916,  and  by  her 
retained,  which  order  was  in  words  and  fig- 
ures as  follows:  (Older  set  out  In  count  4 
above.) 

Count  7  is  based  on  tbe  order  set  oat  In 
count  5  above. 

Count  9  claims  on  an  assignment  in  tlie 
form  of  an  order  drawn  by  one  Boss  (order 
set  out  in  count  6  atiove),  which  was  alleged 
to  have  been  duly  presented  and  demand 
made  for  payment  thereon. 

The  other  facts  sufSdently  appear  from 
the  opinion  of  the  court. 

E.  W.  Godbey,  of  Decatur,  for  appellant 
Callahan  &  Harris,  of  Decatur,  for  appellee. 


McGLELLAN,  J.  [1]  The  opinion  of  the 
Court  of  Appeals  in  this  litigation  appears 
as  Simpson  v.  Payne  Lumber  Co^  82  South. 
649-662.  The  written  orders  given  the  lum- 
ber company  by  Ross  on  Mrs.  Simpson,  set 
out  In  counts  6,  7,  8,  and  9  of  the  amended 
complaint,  were  not  bills  of  exchange  or  other 
diaracter  of  Instrument  falling  within  the 
purview  of  the  Uniform  Negotiable  Instm- 
ments Law  (Code  1907,  c.  115,  vol.  2),  and 
hence  such  rights  as  they  created  or  sndi 
obligation  as  they  Imposed  were  not  deter- 
minable by  reference  to  the  law  governing 
negotiable  instruments.  See  Code,  |  0076. 
Common-law  principles,  apart  from  tbe  law 
merchant,  must  be  accorded  consideration 
and  appropriate  effect. 

[2,  3]  CJounts  1  and  2,  as  amended,  wer» 
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the  common  counts,  tbe  former  claiming  for 
goods,  etc..  Bold  and  delivered  to  defendant, 
and  tbe  latter  declaring  on  an  unpaid  ac- 
count Demurrer  to  counts  6  to  9,  Inclusive, 
of  the  amended  complaint  was  overruled. 
The  Judgment  entry  recites,  however,  that 
issue  was  joined  on  counts  1,  2,  7,  8,  and  9, 
omitting  to  list  count  6,  to  which  demurrer 
had  been  overruled.  This  omission  may  have 
resulted  from  oversight.  Defendant's  special 
charges  3  to  7,  inclusive,  each  required,  re- 
spectively, a  finding  "for  defendant"  under 
counts  1,  2,  6,  7,  and  9.  The  court  was 
Justified  in  refusing  them  because  of  their 
fault  in  respect  of  form.  City  of  Birmingham 
V.  Poole,  169  Ala.  177,  180,  62  South.  937, 
among  many  others.  Since  there  was  no 
ground  of  demurrer  specifying  as  our  statute 
(Code,  I  5340)  requires,  the  objection  that 
the  consideration  for  defendant's  obligation 
was  not  averred,  no  question  or  inquiry  of 
that  kind  was  raised  for  decision  on  the  trial 
nor  reserved  for  review  on  appeaL 

[4,  C]  In  the  absence  of  statute  requiring 
an  acceptance  in  writing,  a  valid  parol  ac- 
ceptance of  an  "order"  for  money  or  other 
property  may-  be  legally  effected.  Auerbach 
v.  Pritchett,  58  Ala.  461,  456,  467;  Whilden 
V.  Herchante',  etc..  Bank,  64  Ala.  1,  28,  29, 
88  Am.  Bep.  1;  7  Cyc.  pp.  763,  764.  See, 
also,  Ehrickg  v.  De  MUl,  76  N.  Y.  870.  Code 
f  3966,  was  not  designed  to  change  the  rule 
with  respect  to  instruments  not  subject  to 
the  commercial  law.  There  is  no  statute  of 
which  this  court  is  aware  requiring  acceptance 
of  instruments  (orders)  not  within  the  pur- 
view of  the  Negotiable  Instruments  Law  to  be 
in  writing.  In  declaring  on  such  instruments 
(orders)  the  plaintiff  is  not  required  to  aver 
that  the  acceptance  was  In  writing.  Whilden 
V.  Merchants',  etc..  Bank,  64  Ala.  1,  29, 38  Am. 
R^.  1.  The  statute  of  frauds  affords  de- 
fensive matter  in  cases  within  its  operation, 
and  to  be  available  must  be  pleaded,  and, 
unless  pleaded,  is  waived.  Espalla  v.  Wil- 
son, 86  Ala.  488,  491,  8  South.  867;  Hunt 
V.  Johnson,  96  Ala.  130,  131,  132,  11  South. 
887.  It  was  not  pleaded  in  this  case.  There 
being  a  common  count  in  the  complaint,  tbe 
Court  of  Appeals  should,  in  any  event,  con- 
sider tbe  applicability  of  the  doctrine  of 
Espalla  V.  Wilson,  86  Ala.  490,  5  South. 
867,  and  Kellar  v.  Jones,  196  Ala.  417,  72 
South.  89;  in  the  former  it  being  held  that 
in  the  circumstances  therein  defined  rulings 
on  demurrer  to  special  counts  were  without 
prejudice  to  the  defendant  (appellant).  The 
decision  of  that  question  in  this  court  is  pre- 
termitted at  this  time. 

[8, 7]  The  mere  fact  that  another  suit  had 
been  instituted  and  was  pending  against  this 
app^ant  "as  executrix  of  the  last  will  and 
testament  of  W.  H.  Simpson,  deceased,"  for 
the  "same  sum"  for  which  the  appellant  is 


presoitly  sued  lo  her  individual  capacity, 
waa  Inadmissible  to  affect  tbe  credibility 
of  appellee's  president  (Payne)  in  the  prem- 
ises, there  being  no  evidence  or  offer  to  ad- 
duce evidence  tending,  in  any  degree,  to  bring 
the  contents  of  tbe  complaint  in  that  action 
within  the  rule  of  Callen  v.  McDaniel,  72 
Ala.  96,  103,  104,  and  to  exclude  the  Implica- 
tion that  the  allegations  of  the  complaint  iu 
that  other  action,  as  well  as  tbe  fact  that 
that  action  was  commenced,  were  attribu- 
table to  the  "suggestions  of  counsel,"  rather 
than  that  those  averments  and  the  institution 
of  that  other  action  were  solemn,  deliberate 
asseverations  on  the  part  of  the  plaintiff,  tbe 
lumber  company,  within  the  doctrine  of 
Callen  v.  McDaniel.  The  trial  court  cannot 
be  put  in  error  for  sustaining  the  plalntUTs 
objection  to  the  admission  of  the  complaint 
in  such  other  action.  The  rule  of  Callen  v. 
McDaniel,  supra,  was  correctly  observed  in 
Charlie's  Transfer  Co.  v.  Leedy,  9  Ala.  App. 
662,  658,  64  South.  206. 

The  petition  for  the  writ  is  granted.  The 
Judgment  of  the  Court  of  Api)eals  is  reversed, 
and  the  cause  is  remanded  to  that  court  for 
further  consideration  In  accordance  with  the 
principles  recognized  In  the  foregoing  opinion. 

Writ  granted. 

ANDERSON,  C.  J.,  and  SATRB,  SOMEB- 
VILIiE,  and  THOMAS,  JJ.,  concur. 
GARDNER,  J.,  concurs  in  the  ooncUisioii. 
BROWN,  J.,  not  Bitting. 


(2Qt  Al».eTS) 
CANIDATE   V.   WESTERN    UNION   TELE- 
GRAPH  CO.     (6  Div.  979.) 

(Supreme  Court  of  Alabama.    Jan.  IS,  1820.)  ' 

Telegraphs  and  talepboae*  «s926%.  New,  vol. 

7A  Key-No.  Series— Oompaiy  under  federal 

control  not  liable  for  fault. 
Neither  a  telegraph  company,  aa  anch,  nor 
the  persona  servliig  it,  were  subject  to  in- 
dividual, corporate,  or  personal  liability  to  a 
third  person  for  breach  of  contract  or  for  a 
tort  predicated  alone  of  a  contract  for  the 
transmisaion  of  a  message  while  the  company 
waa  under  exclusive  federal  control,  pursuant 
to  resolution  of  Congress  and  preaidential  proc- 
lamation (U.  S.  Comp.  St  Ann.  Supp.  1919,  | 
3115%x). 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; J.  C.  B.  Gwln,  Judge. 

Action  by  Miss  Rochel  Canldate  against 
the  Western  Union  Telegraph  Company  for 
damages  for  Injuries  as  set  forth  in  the  com- 
plaint Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 


AssFoi  otlrar  owa  Mc  aune  topie  and  KEY-NUUBBR  in  all  Kev-NumtMrad  DlcoaU  aad  nidata 


Digitized  by 


Google 


Ala.)  OANTDATE  T.  WXSTESUT 

OS 
The  foUowIng  la  plea  2: 

For  farther  separate  plea  In  this  behalf  to 
the  complaint  and  to  each  coont  thereof,  sep- 
arately and  severally,  defendant  avers:  That 
plaintiff  ought  not  to  maintain  this  action,  for 
that  heretofore,  to  wit,  on  the  16th  day  of  July, 
1918,  the  Senate  and  House  of  Bepresentatives 
of  the  United  States  did  by  joint  resolution 
enact  the  following,  viz.: 

"That  the  President  daring  the  continuance 
of  the  present  war  is  authorised,  •  •  • 
whenever  he  shall  deem  it  necessary  for  the 
national  security  or  defense,  to  supervise  or  to 
take  possession  and  assume  control  of  any 
telegraph,  telephone,  marine  cable,  or  radio 
gyitem  or  systems,  or  any  part  thereof,  and  to 
operate  tlte  same  in  such  manner  as  may  be 
needful  or  desirable  for  the  duration  of  the 
war,  whidi  superriaion,  possession,  control,  or 
operation  shall  not  extend  beyond  the  date  of 
die  pradamation  by  the  President  of  the  ex- 
change of  ratifications  of  the  treaty  of  peace: 
Provided,  that  jnat  compensation  shall  be  made 
for  such  supervision,  possession,  control  or 
operation,  to  be  determined  by  the  President; 
and  If  the  amount  thereof,  so  determined  by 
the  President,  is  unsatisfactory  to  the  person 
entitled  to  receiTe  the  same,  such  person  shall 
be  paid  75  per  centum  of  the  amount  so  deter- 
mined by  the  President  and  shall  be  entitled 
to  sue  tiie  XTnited  States  to  recover  such  fur- 
ther sum  as,  added  to  said  75  per  centum,  will 
make  up  such  amount  as  will  be  just  compen- 
sation therefor,  in  the  manner  provided  for  by 
section  24,  paragraph  20,  and  section  145  of  the 
Judicial  Code:  Provided  further,  that  nothing 
in  this  act  shall  be  construed  to  amend,  repeal, 
impair,  or  affect  existing  laws  or  powers  of  the 
states  in  relation  to  taxation  or  the  lavirful 
police  regulations  of  the  several  states,  except 
wherein  such  laws,  powers,  or  regulations  may 
iStct  the  transmission  of  government  com- 
munications, or  the  issue  of  stocks  and  bonds 
by  anch  system  or  systems." 

And  defendant  avers  that  under  and  pursuant 
to  the  authority  conferred  upon  him  by  the  joint 
resolution  of  the  Congress  aforesaid  the  Presi- 
dent of  the  United  States  did,  on,  to  wit,  the 
22d  day  of  July,  1918,  take  the  action  that  is 
let  out  in  the  following  proclamation  promul- 
gated and  published  by  the  President,  viz.: 

"By  the  President  of  the  United  States  of 
America: 

"A  Proclamation. 

"Whereas,  the  Congress  of  the  United  States, 
hi  the  exerdse  of  the  constitutional  authority 
Tested  in  them  by  joint  resolution  of  the 
Senate  and  the  House  of  Representatives,  bear- 
ing date  July  16,  1018,  resolved:  [Here  follows 
joint  resolution  set  out  ante.] 

"And  whereas,  it  ia  deemed  necessary  for 
the  national  security  and  defense  to  supervise 
and  to  take  possession  and  assume  control  of  all 
telegraph  and  telephone  systems  and  to  operate 
the  same  in  such  manner  as  may  b«  needful  or 
desirable: 

"Now,  therefore,  I,  Woodrow  Wilson,  Presi- 
dent of  the  United  States,  under  and  by  virtue 
of  the  powers  vested  in  me  by  the  foregoing 
resolution,  and  by  Tirtne  of  all  other  powers 
thereto  me  enabling,  do  hereby  take  possession 
and  assume  control  and  superrisioa  of  each  and 
<vwy  telegraph  and  telephona  aystem,  and  n- 
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ery  part  thereof,  within  the  Jurisdiction  of  the 
United  States,  induding  all  equipment  thereof 
and  appurtenances  thereto  whatsoever  and  all 
materials  and  supplies. 

"It  is  hereby  directed  that  the  supervision, 
possession,  control,  and  operation  of  such  tde- 
graph  and  telephone  systems  hereby  by  me 
undertaken  shall  be  exerdsed  by  and  through 
the  Postmaster  General,  Albert  S.  Burleson. 
Said  Postmaster  General  may  perform  the  du- 
ties hereby  and  hereunder  imposed  upon  him,  so 
long  and  to  such  extent  and  in  such  manner  as 
he  shall  determine  through  the  owners,  man- 
agers, board  of  directors,  receivers,  officers, 
and  employfis  of  said  telegraph  and  telephone 
systems. 

"Until  and  except  so  far  as  said  Postmaster 
General  shall  from  time  to  time  by  general  or 
special  orders  otherwise  provide,  the  owners, 
managers,  board  of  direetora,  receivers,  officers, 
and  employ&i  of  the  variona  telegraph  and  tele- 
phone systems  shall  continue  the  operation 
thereof  in  the  usual  and  ordinary  course  of  the 
business  of  said  systems,  in  the  names  of  their 
respective  companies,  assodations,  organiza- 
tions, owners,  or  managers,  as  the  case  may  be. 

"Begular  dividends  hitherto  declared,  and  ma- 
turing interest  upon  bonds,  debentures,  and 
other  obligations,  may  be  paid  in  due  coarse; 
and  such  regular  dividends  and  interest  may 
continue  to  be  paid  until  and  unless  the  said 
Postmaster  General  shall,  from  time  to  time, 
otherwise  by  general  or  spedal  orders  deter- 
mine; and,  subject  to  the  approval  of  said  Post- 
master General,  the  various  telegraph  or  tele- 
phone systems  may  determine  upon  and  ar- 
range for  the  renewal  and  extension  of  matur- 
ing obligations. 

"By  subsequent  order  of  said  Postmaster 
General  supervision,  possession,  control,  or  op- 
eration may  be  reUnqnished  in  whole  or  in  part 
to  the  owners  thereof  of  any  telephone  or  tde- 
graph  system  or  any  part  thereof  supervision, 
possession,  control,  or  operation  of  which  ia 
hereby  assumed  or  which  may  be  subsequently 
assumed  in  whole  or  in  part  herennder. 

"From  and  after  12  o'dock  midnight  on  the 
31st  day  of  July,  1918,  all  tdegraph  and  tele- 
phone systems  ^duded  in  this  order  and  proc- 
lamation shall  condusively  be  deemed  within 
the  possession  and  control  and  under  the  su- 
pervision of  said  Postmaster  General  without 
further  act  or  notice. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  caused  the  seal  of  the  United  States 
to  be  affixed. 

"Done  by  the  President  in  the  District  of 
Columbia,  thia  22d  day  of  July,  in  the  year 
of  Our  Iiord  nineteen  hundred  and  eighteen,  and 
of  the  independence  of  the  United  States  the 
one  hundred  and  forty-third. 

"Woodrow  Wilson. 

"[Seal]    By  the  President: 

"Frank  U  Polk,  Acting  Secretary  of  State." 

Defendant  avers  that  the  alleged  cause  of  ac- 
tion sued  on  herein  arose  subsequently  to  the 
passage  and  taking  effect  of  the  joint  resolu- 
tion of  the  Congress  aforesaid,  and  of  the 
action  and  prodamation  of  the  President  of  the 
United  States  aforesaid;  that  the  antire  tela* 
graph  system  of  thia  defendant  waa,  on  th« 
date  of  the  message  aued  on,  up  to  and  indnd* 
ing  the  date  of  the  inatitntion  of  thia  action, 
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under  the  saperrlaioii  of  and  operated  by  the 
KOTemment  of  the  United  States,  which  through 
its  PostmaBter  General  did  at  all  said  times  use 
the  usual  and  ordinary  course  of  business,  to- 
gether with  the  officers,  employes,  agents  and 
agencies,  rates,  practices,  and  facilities  of  this 
defendant  aforesaid. 

Wherefore,  this  defendant  says  that  the  con- 
tract for  the  transmission  and  delivery  of  the 
message  aforesaid  was  made  by  the  sender 
of  said  message  with  the  government  of  the 
United  States,  or  with  this  defendant  as  an 
agency  of  the  government  of  the  United  States, 
and  not  otherwiae,  and  defendant  prays  the 
judgment  of  this  court  whether  plaintiff  can  or 
ought  to  maintain  the  action. 

The  dMnurrera  were  as  follows: 

"(1)  Because  it  appears  therefrom  at  the 
time  of  the  alleged  wrongs  complained  of  that 
the  defendant  company  was  being  operated  by 
the  owners,  managers,  boards  of  directors,  re- 
ceivers, officers,  and  employes  of  defendant. 

"(2)  Because  from  aught  that  appears  there- 
from the  alleged  negligence  complained  of  was 
the  negligence  of  defendant's  agents  or  servants 
acting  within  the  line  and  scope  of  their  an- 
thority. 

"(3)  Because  the  matters  of  defense  set  forth 
therein  are  available  to  defendant  under  the 
general  issue. 

"(4)  Because  from  aught  that  appears  there- 
from the  alleged  negligence  complained  of  was 
the  negligence  of  defendant. 

"(5)  Because  said  plea  is  a  plea  to  the  juris- 
diction of  this  court  and  is  not  sworn  to. 

"(6)  Because  the  averments  thereof  are 
vague,  uncertain,  and  Indefinite,  and  constitute 
no  legal—" 

tioodwyn  A  Boss,  of  Bessemer,  for  appel- 
lant. 

Johnston  A  Cocke,  of  Birmingham,  and 
Francis  B,  Stark,  of  New  Tork  City,  for  ap- 
pellee. 

McCLBIiLAN,  X  The  plalntlfT  (appellant) 
Instituted  this  action  against  defendant  (ap- 
pellee) on  the  29th  day  of  April,  1919.  The 
complaint  contains  two  counts,  the  first  ex 
contractu  and  the  second  ex  delicto,  claimlns 
damages  for  the  failure  of  the  defendant 
company  promptly  to  transmit  and  deliver  a 
telegraphic  message  committed  to  the  tele- 
graph operator  at  Pike  Boad,  Ala.,  to  the 
plaintiff  at  Bessemer,  Ala.,  on  March  21, 1919. 
Besides  a  general  traverse  of  the  allegations 
of  these  counts,  the  defendant  Interposed  plea 
2,  reprodnced  in  the  statement  of  the  case 
ante.  Demurrer  to  the  plea,  also  stated  in 
the  report  of  this  appeal,  was  overruled. 
Pretermitting  the  suggestion  that  the  mat- 
ter asserted  could,  if  available  at  all,  be  in- 
troduced under  the  general  issue  In  refuta- 
tion of  material  allegations  of  both  counts  of 
the  complaint,  the  meritorious  question  rais- 
ed by  the  demurrer  will  be  decided ;  counsel 
noting  that  a  large  number  of  pending  caus- 
es will  be  affected  by  the  conclusion  reached 
on  this  review. 

The  plea's  substance  U  that  at  the  time  this 


message  was  filed,  as  well  as  at  the  time  tbU 
suit  was  commenced,  the  defendant's  tele- 
graph lines  were  in  the  exdusive  possessian 
and  control  of  the  United  States,  acting 
through  the  efficient  exercise  by  the  Presi- 
dent of  th«  discretion  and  authority  vested  in 
him  by  the  resolution  of  Congress,  quoted  in 
the  plea,  of  the  16th  day  of  July,  1918  (U.  S. 
Comp.  St.  Ann.  Supp.  1919,  |  311&%x>,  and 
through  the  President's  proclamation  commit- 
ting to  the  Postmaster  General  the  supervi- 
sion, possession,  control,  and  operation  of 
the  wire  lines  within  the  jurisdiction  of  the 
United  States.  The  proposition  of  legal  re- 
sult underlying  the  plea  is,  in  our  opinion, 
supported  and  vindicated  by  the  Supreme 
Court  in  Dakota  Central  Telephone  Co.  ▼. 
State  of  South  Dakota  et  al.  (decided  June  2, 
1919)  260  U.  S.  163,  39  Sup.  (7L  607-610,  63 
L.  Ed.  910,  4  A.  L.  R.  1623.  The  control  and 
possession  of  all  wire  lines  taken  by  the 
United  States  government,  through  its  of- 
ficial agencies  and  under  validly  vested  dis- 
cretionary authority  unrevlsable  by  the  judi- 
cial departments,  state  and  federal,  was  a 
complete  control  and  an  exclusive  possession, 
thus  relegating  to  the  category  of  mere  agents 
of  the  United  States  the  functions  of  the 
wire  companies,  as  individual  entities,  and  the 
persons  whose  service  was  directed  to  carry- 
ing on,  even  for  private  persons  or  insti- 
tutions, tbe  business  of  receiving  and  trans- 
mitting inteUigence  by  wire.  In  the  dted  de- 
cision the  Supreme  Court  throngh  CSilef  Jus- 
tice White,  said: 

"But  although  it  may  be  conceded  that  there 
is  some  ground  for  contending,  in  view  of  the 
elements  of  authority  enumerated  in  the  resolu- 
tion of  Congress,  that  there  was  power  given 
to  take  less  than  the  whole  U  the  President 
deemed  it  best  to  do  so,  we  are  of  opinion  that 
authority  was  conferred  as  to  all  the  enumerat- 
ed elements  and  that  there  was  hence  a  right 
in  the  President  to  take  complete  possession  and 
control  to  enable  the  full  operation  of  the 
lines  embraced  in  the  authority.  The  con- 
temporaneous ofBcial  steps  taken  to  give  effect 
to  the  resolution,  the  proclamation  of  the  Presi- 
dent, the  action  of  the  Postmaster  General  un- 
der the  authority  of  the  President,  the  con- 
tracts made  with  the  telephone  companies  in 
pursuance  of  authority  to  fix  their  compensa- 
tion, all  establish  the  accuracy  of  this  view, 
since  they  all  make  it  clear  that  it  was  assumed 
that  power  to  take  full  control  was  conferred 
and  that  it  was  exerted  so  as  to  embrace  the 
entire  business  and  the  right  to  the  entire 
revenues  to  arise  from  the  act  of  the  United 
States  in  carrying  it  out.  Indeed,  Congress  in 
subsequently  defJing  with  the  situation  thus 
produced  would  seem  to  have  entertained  the 
same  conception  as  to  the  scope  of  the  power 
conveyed  by  the  resolution  and  dealt  with  it 
from  that  point  of  view.  Act  Oct  30,  1918, 
c.  197,  40  Stat  1017." 

The  complete  control  and  the  exclusive  pos- 
session of  this,  as  well  as  all  other  wire 
lines  within  the  resolution  of  Congress,  aa 
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effected  through  the  proclamation  of  the  Pres- 
ident, haTlng  passed  to  the  United  States,  the 
defendant  (appellee)  was  not  and  could  not 
hare  been  engaged  In  the  business  described 
in  the  complaint,  except,  and  that  only,  un- 
der the  derlTatlve  authority,  a  mere  agency, 
Imposed  upon  the  telegraph  company  by  the 
paramount  goremmental  processeB  set  forth 
in  the  plea,  to  the  end  that  whatever  service 
the  physical  properties  and  the  company's 
personnel  might  render  In  the  transmission 
of  Intelligence  by  wire  should  be  and  was  a 
public  governmental  service  or  function,  to 
or  in  respect  of  the  discharge  of  which,  within 
the  realm  of  the  company's  legitimate  activi- 
ty under  the  complete  control  and  exclusive 
possession  of  the  government,  neither  the 
4X>mpany,  as  such,  nor  the  persons  so  serving 
in  the  operation  of  any  of  the  functions  of 
the  company  so  dominated,  were  subject  to 
Individual,  corporate,  or  personal  liability  to 
third  persons  for  a  breach  of  a  contract  or 
for  a  tort  (the  breach  of  a  public  duty)  predi- 
cated alone  of  a  contract  for  the  transmis- 
sion of  Intelligence  by  wire.  Belknap  v. 
Schlld,  161  U.  S.  10,  17,  18,  16  Sup.  C5t.  443, 
40  L.  Ed.  590;  In  re  Ayera,  123  U.  S.  443, 
SSOl,  502,  8  Sup.  Ct.  164,  81  U  Ed.  216. 

In  view  of  the  decision  of  the  Supreme 
Conrt  in  the  Dakota  case,  it  is  lumecessary 
to  comment  nx>on  the  opinion  at  nisi  prius, 
reported  under  the  title  of  Wltherspoon  & 
Sons  V.  Postal  Telegraph  St  Cable  Company 
(D.  C.)  257  Fed.  758. 

The  Judgment  is  affirmed. 

AfBrmed. 

ANDERSON,  O.  J.,  and  SOMBBVII<I<B 
and  THOMAS,  JJ.,  concnr. 


on  Ala.  (66) 
CUDD  V.  COWLEY  et  al.     (8  DIv.  189.) 

(Supreme  Court  of  Alabama.    Dec.  18,  1919.) 

1.  Aeeount  stated  «=>8,  19(1)— Not  oonduslve 
01  partlM  to  nortgane. 

Settlement  between  mortgagee  and  mort- 
sagorg  resalting  in  aeeount  stated,  thongh  de- 
liberately made,  was  not  condoaive  on  the  par- 
ties, bnt  strong  presumptive  evidence  the 
amomit  agreed  npon  was  correct  and  the  obli- 
gation to  pay  it  valid,  imposing  on  the  party 
who  would  avoid  it  the  bnrden  to  show  its 
falsity  by  fraud  or  mistake — a  showing  which 
the  mortgagors  would  be  entitled  to  make  even 
in  a  collateral  proceeding  at  law. 

2.  Account  stated  <3=>I2— Party  may  falsify. 

A  party  may  falsify  an  account  stated  be- 
tween him  and  another  whenever  it  is  inv(dved 
and  presented  in  an  action  at  law. 

3.  Aeeonnt  stated  ^=» I— "Account  stated"  Is 
one  balanoed  and  rendered  witii  assent  to 
kalancc. 

An  "account  stated"  is  an  account  balanced 
and  rendered   with   an   assent  to  the  balance 
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express  or  implied,  so  that  the  demand  is  es- 
sentially the  same  as  if  a.  promissory  note  had 
been  given  for  the  balance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account 
SUted.] 

4.  Injunction   «=»26(4)— Mortgagee's  bill   held 
to  show  equity  for  aeoounting  and  Injunctive 
relief  against  mortgagors'  action. 
Bill   of  mortgagee   against   mortgagors  to 
enjoin  their  action  at  law  for  accounting  and 
to  foreclose  mortgage,  showing  that  the  mort- 
gagors had  repudiated  prior  settlement  between 
the    parties,    thereby    opening   their    account, 
wliich  involved  many  items  of  debit  and  credit, 
held  to  show  equity  for  an  accoont  and  for  in- 
junctive relief  that  complete  equity  might  be 
decreed  in  a  single  proceeding. 

McGlellan,  3.,  dissenting. 

Appeal  from  Circuit  Court,  Morgan  Coon- 
ty ;  Robert  C.  Brickell,  Judge. 

Bill  by  J.  J.  Cudd  against  James  Cowley 
and  others  to  enjoin  an  action  at  law,  for 
an  accounting,  and  to  foreclose  a  mortgage. 
From  decree  sustaining  demurrers  to  the  bill, 
complainant  appeals.  Reversed  and  ren- 
dered. 

The  bill  shows  that  one  of  the  respondents, 
James  Cowley,  has  sued  the  complainant  and 
one  Dan  Ryan  In  an  action  at  law  to  re- 
cover for  trespass  to  and  the  conversion  of 
certain  personal  property,  including  farm 
tools,  vehicles,  live  stock,  com,  and  cotton; 
one  count  being  in  detinue  for  a  recovery  In 
specie,  and  the  actions  being  now  pending. 
It  appears  that  the  complainant  took  the 
property  under  the  iwwer  contained  in  a  cer- 
tain mortgage  then  in  default,  and  sold  It 
for  the  satisfaction  of  the  mortgage  debt  of 
approximately  $3,400,  along  with  certain  land 
included  in  the  mortgage.  The  prayer  of 
the  bill  is  to  enjoin  the  prosecution  of  the  ac- 
tion at  law,  to  have  an  accounting  to  ascer- 
tain the  amount  due  on  the  mortgage,  and 
to  foreclose  the  mortgage  for  the  balance 
known  to  be  due  thereon.  It  Is  alleged  that 
there  had  been  credit  transactions  in  money, 
merchandise,  and  live  stock  between  com- 
plainant and  the  respondent  James  Cowley 
and  his  brother  George  Cowley  for  some  ten 
years  prior  to  November,  1913;  some  of  the 
complainant's  transactions  being  with  the 
Cowleys  separately  and  some  wltb  them 
Jointly,  and  many  of  them  overlapping  and 
Intertwining  as  to  the  mortgage  securities  ' 
given  and  the  partial  payments  made  by  the 
Cowleya  It  is  shown  that  on  November  27, 
1913,  complainant  had  a  complete  settlement 
with  said  respondents  as  to  the  amount  of  the 
Indebtedness  due  by  them  to  him,  and  on  said 
date  said  resixmdaits  executed  to  complain- 
ant their  promissory  note,  given  to  secure 
the  amount  which  said  respondents  agreed 
and  admitted  was  due  complainant  by  them 
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for  Bald  advancements,  whlcb  amount  evi- 
denced by  said  note  was  $3,394.43 ;  that  for 
tbe  purpose  of  securing  the  payment  of  said 
admitted  Indebtedness,  and  for  the  purpose 
of  securing  any  other  Indebtedness  whicb 
said  respondents  might  contract  with  com- 
plainant, said  respondents,  the  Cowleys,  exe- 
cuted to  complainant  a  mortgage,  etc.  It  Is 
further  shown  that  on  May  81,  1914,  James 
Cowley  executed  to  complainant  a  chattel 
mortgage  for  $300  for  the  purpose  of  securing 
other  Indebtedness  then  due  and  for  further 
securing  the  larger  Indebtedness. 

As  amended,  the  bill  alleges  that  the  re- 
spondents have  questioned  and  repudiated 
the  correctness  and  yalidity  of  their  said 
settlement  of  November  27,  1913,  and  base 
their  said  suit  at  law  for  damages  upon 
the  claim  that  the  said  mortgage  debt  had  In 
tect  been  paid  prior  to  the  seizure  by  com- 
plainant of  said  mortgaged  chattels.  It  al- 
so alleges  that  the  Cowleys  are  Insolvent; 
that  they  persist  In  holding  possession  of 
the  mortgaged  lands,  and  are  appropriating 
the  timber  and  crops  growing  thereon;  and 
that  the  land  is  not  worth  the  amount  of  the 
balance  of  the  debt  remaining  unpaid  with 
taxes,  costs,  and  fees.  The  trial  court  sus- 
tained several  of  the  grounds  of  demurrer  In- 
terposed by  reispondent  which  were  directed 
to  that  part  of  the  bill,  as  amended,  which 
seeks  an  Injunction  against  the  action  at 
law;  the  g^roirnds  being  substantially  that 
complainant  has  aa  adequate  remedy  at  law 
is  defense  of  said  salt. 
B.  W.  Godbey,  of  Decatur,  for  appellant 
Callahan  &  Harris,  of  Decatur,  and  C.  Ii. 
Price,  of  Albany,  for  appellees. 

SOMERVIIiLE,  J.  With  respect  to  com- 
plainant's showing  and  prayer  for  injunctive 
relief  against  the  mortgagors'  action  at  law, 
it  Is  clear  that,  if  the  complete  settlement 
made  by  agreement  between  the  parties  on 
November  27,  1913,  as  evidenced  by  the  note 
and  mortgage  executed  by  respondents  to 
complainant  on  that  date,  were  conclusive 
and  binding  upon  them  as  to  the  amount  then 
due,  complainant  would  have  no  dlflBculty 
In  presenting  his  legal  defense  to  that  action, 
viz.  that  a  balance  remained  due  on  the 
mortgage  at  the  time  he  carried  away  and 
sold  or  stored  the  chattels  subject  to  the 
mortgage. 

[1]  But  that  settlement,  however  deliber- 
ately made,  is  not  conclusive  on  the  parties. 
It  to  strong  presumptive  evidence  that  the 
amount  agreed  upon  is  correct,  and  that  the 
obligation  to  pay  it  ia  valid;  and  it  Imposes 
upon  the  party  who  would  avoid  it  the 
burden  of  showing  its  falsity  by  reason  of 
fraud  or  mistake.  But  such  a  showing  the 
mortgagors  in  this  case  would  be  entitled  to 
make,  even  In  a  collateral  proceeding  at  law. 
First  Nat.  Bk.  v.  Allen,  100  Ala.  476,  14 
SoQtb.  835,  27  Ii.  B.  A.  426,  46  Am.  St  Hep. 


80 ;  1  Corp.  Jnr.  715, 1 866.    See,  ahso.  Pollack 
T.  Gunter,  1(»  Ala.  817,  820,  50  South.  155. 
In  1  B.  O.  U  p.  218, 1 17,  it  is  said: 

"A  stated  account  may  be  impeached  for 
fraud,  mistake,  or  error  in  an  original  pro- 
ceeding in  equity  brought  tot  that  parpose.  It 
may  also  be  impeached  when  interposed  as  a 
defense  to  an  action,  either  at  law  or  in  equity, 
for  a  preliminary  proceeding  to  set  it  aside 
is  never  necessary  to  enable  a  plaintifC  to  make 
his  principal  cause  of  action  available.  Wher- 
ever it  is  thrust  forward,  in  wliatever  form 
of  action  it  is  pleaded,  it  may  be  impeached." 
GutshaU  V.  Cooper,  37  Colo.  212,  86  Pac.  125, 
6  L.  R.  A.  (N.  S.)  820;  Dickerson  v.  Nabb. 
Sneed,  Ky.  Dec.  320,  2  Am.  Dec.  725;  White 
V.  Thompson  (Cal.  App.)  180  Pac.  063;  Perkins 
V.  Hart,  11  Wheat  237,  256,  6  L.  Ed.  468. 

[2]  So  far  as  we  can  discover,  no  case,  ^- 
ther  in  this  or  any  other  JurliMllctlon,  has 
ever  denied  the  right  of  a  party  to  falsify  an 
account  stated  or  settled  whenever  it  Is  in- 
volved and  presented  In  an  action  at  law. 
A  number  of  our  law  cases  recognize  the 
right  as  a  matter  of  course.  Ware  v.  Man- 
ning, 86  Ala.  238,  5  South.  682;  Sloan  T. 
Gulce,  77  Ala.  394;  Bice  ▼.  Scfaloes,  90  Ala. 
416,  7  South.  802;  Wise  t.  Fuller,  11  Ala. 
App.  427,  66  South.  827.  And  In  Dlcklnaon 
V.  Lewis,  34  Ala.  638,  It  was  held  that  a 
court  of  equity  will  assume  Jurisdiction  for 
the  falsification  of  an  account  stated  only  In 
those  cases  where  the  accounts,  If  unstated, 
would,  from  their  peculiar  nature,  be  the  sub- 
jects of  equitable  cognizance,  leaving  the  com- 
plaining party  in  all  other  cases  to  his  rem- 
edy or  defense  at  law. 

[3]  The  dissenting  opinion  hereto  appoided 
would  draw  a  distinction  between  stated  ac- 
counts which  have  been  merely  assented  to 
and  agreed  to  be  paid  and  those  which  have 
taken  the  form  of  a  settlement  by  express 
written  promise  to  pay  an  ascertained  bal- 
ance. The  authorities,  however,  do  not  rec- 
ognize such  a  distinction,  which  Is  evidently 
one  of  degree  only.  Our  accepted  definition 
of  a  stated  account  seems  to  be  conclusive  as 
to  this: 

"An  account  stated  is  an  account  balanced 
and  rendered,  with  an  assent  to  the  balance, 
express  or  implied ;  so  that  the  demand  is  es- 
sentially the  same  a*  if  a  promiisor]/  note  had 
been  given  for  the  halanee."  (Italics  supplied.) 
Comer  &  Co.  v.  Way,  107  Ala.  300,  10  South. 
966,  54  Am.  St  Rep.  93 ;  Loventhal  v.  Monis, 
103  Ala.  332,  836,  15  South.  672. 

We  do  not  understand  the  cases  of  Paul- 
ling  V,  Creagh,  54  Ala.  646,  and  Scheuer  v. 
Berrlnger,  102  Ala.  216,  14  South.  640,  as  In 
any  sense  holding  that  a  balanced  account 
settled  by  giving  a  note  for  the  balance  can 
be  Impeached  for  fraud  or  mistake  only  In 
a  court  of  equity. 

In  its  last  analysis,  the  question  is  simply 
whether  the  maker  of  sudh  a  note  may  In- 
quire Into  Its  consideration  In  a  court  of  law 
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by  Bhowliur  fraud  or  matnal  mistake  wltb 
respect  thereto; 'and  the  authorities  hold, 
without  apparent  dlasent,  that — 

"A  mistake  of  fact  In  executing  a  bill  or  note, 
u  where  it  is  given  In  settlement  of  a  balance 
mistakenly  sapposed  to  exist,  is  a  defense  to  an 
action  by  the  payee  or  holder,  other  than  a  hold- 
er in  due  coarse,  provided  the  mistake  is  mn- 
tnaU"    8  Corp.  Jnr.  797, 1 1098. 

The  bni  shows  that  they  have  repudiated 
the  settlement  in  question,  thereby  oijening 
their  account  from  beginning  to  end  and  ex- 
tending the  Issue  in  the  action  at  law  to  the 
question  of  the  balance  actually  due  upon  all 
of  their  business  transactlcna.  This  would 
hiTolve  such  a  multitude  of  items  of  debit 
and  credit  and  such  a  variety  of  mixed  and 
overlapping  secarlties,  as  would  defy  any 
clear  and  Intelligent  solution  at  the  hands  of 
a  Jnry  in  a  collateral  proceeding  at  law. 

[4]  We  hold,  therefore,  on  the  showing 
made  by  the  amended  bill,  that  complainant 
properly  invokes  the  equitable  jurisdiction 
for  an  accounting  and  for  injunctive  relief 
against  the  pending  action  at  law,  to  the  end 
that  complete  equity  may  be  decreed  in  a 
single  proceeding.  Watklns  v.  Tallassee  Mfg. 
Co.,  38  South.  715a 

It  results  that  the  trial  court  erred  In 
sustaining  the  demurrer,  and  the  decree 
thereto  wUl  be  reversed  and  one  here  ren- 
dered overruling  the  demurrer  to  the  bill 
as  amended. 

Reversed  and  rendered. 

AU  the  Justices  concur,  except  McOOXi- 
1/AN,  J.,  who  dissents. 

ANDERSON,  O.  J.,  and  SAYRB,  J.,  cm- 
cur  in  the  condudon. 

McCLELLAN,  J.  I  cannot  concur  in  that 
part  of  the  foregoing  (pinion  indicated  below. 
As  to  the  general  result,  I  am  not  prepared 
to  hold  that  the  reversal  should  not  enter. 

The  majority  of  the  court  have  proceeded 
to  their  contusion  upon  a  legal  premise,  stat- 
ed in  the  foregoing  opinion,  which  appears 
to  me  manifestly  imsound,  and  attribute  to 
First  National  Bank  v.  Allen,  100  Ala.  476, 
485, 14  South.  835,  27  L.  R.  A.  426,  46  Am.  St. 
Rep.  80,  and  Polladc  v.  Gunter,  162  Ala.  317, 
320,  60  South.  ISS,  an  authoritative  etfect 
upon  a  case  to  wliich  the  doctrine  there  rec- 
ognized is  wholly  inapplicable.  In  this  state 
the  Jurisdictions  of  law  and  equity  are  dis- 
tinct; this  to  discriminate  the  general  state- 
ment In  1  O.  J.  p.  716, 1  866.  In  the  premise 
to  which  the  majority  give  sanction  they 
have  treated  the  case  as  being  one  simply  ou 
a  stated  account,  whereas  in  the  bill  it  is 
alleged  that  a  complete  settlement  was  had 
between  the  parties  "as  to  the  amount  of  In- 
ddl>tedne8s  due  by  them  [respondents]  to  him 
[complainant],  and  •  •  •  said  respond- 
'«nts   executed  to   your   complainant   their 
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promissory  note,  given  to  secure  the  amount 
which  said  respondents  agreed  and  admitted 
was  due  your  complainant  by  them,  •  •  *" 
and  "executed  to  your  complainant  a  mort- 
gage" to  secure  the  promissory  note.  The 
applicable  principles  of  law  are  fully  stated 
in  the  leading  case  of  Paulling  v.  Creagh,  64 
Ala.  646,  651,  653,  and  in  Scheuer  v.  Berring- 
er,  102  Ala.  216,  220,  221,  14  South.  640, 
among  other  readil;  accessible  decisions  in 
that  line.  In  the  latter  case  (102  Ala.  220, 
14  South.  641),  in  the  opinion  of  the  chancel- 
lor to  yrhich  this  court  gave  its  unqualified 
approval,  it  was  said: 

"When  parties  who  are  sui  Juris  make  a  final 
settlement  between  themselves,  such  settlement 
is  as  binding  on  them  in  many  respects  as  a 
decree  of  a  court.  Such  setdement  may  be 
opened  for  fraud,  accident  or  mistake." 

In  the  former  case  0S4  Ala.  651, 6S2)  It  was 
said: 

"There  had  been  mutual  dealings  between 
him  and  Creagh,  of  which  an  account  was  ren- 
dered; be  bad  full  opportunity  of  examining, 
and  full  knowledge,  or  the  means  of  acquiring  it, 
of  the  correctness  or  incorrectness  of  the  items 
composing  the  account  The  account  was  closed 
by  the  execution  of  promissory  notes  tx  the 
balance  claimed,  and  more  than  two  years  after 
executing  them,  and  after  Oreagh's  death,  a  deed 
of  trust  is  executed  to  secure  their  payment. 

"This  settlement  is  not  conclusive  on  the 
complainant;  does  not  estop  him  from  being 
relieved  in  equity  from  any  fraud  or  imposition 
which  may  have  been  practiced  on  him  in  mak- 
ing it ;  or  from  obtaining  the  correction  of  any 
errors  or  omissions  which  may  be  found  to 
have  entered  into  it.  A  court  of  equity  has 
ample  authority  to  open  and  re-examine  an  ac- 
count stated,  it  there  has  been  mistake,  acci- 
dent, fraud  or  undue  advantage,  by  which  the 
account  is  vitiated  and  the  balance  incorrectly 
fixed.  1  Story,  Eq.  i  523.  The  Jurisdiction  is 
cautiously  exercised;  only  on  dear  and  precise 
allegations,  supported  by  proof  of  fraud,  undue 
advantage,  accident  or  mistake.    •    •    • 

"In  Drew  v.  Power,  supra  (1  Sch.  &  Let  192), 
it  was  said  by  Lord  R'edeedale,  'One  rule  ma- 
terial to  observe  in  all  cases  of  account  is,  that 
where  there  has  been  a  settlement  of  accounts 
and  either  the  account  has  been  signed  or  a  se- 
curity taken  on  the  footing  of  the  account,  a 
court  of  equity  does  not  open  that  transaction 
and  throw  it  again  between  the  parties  as  if 
no  such  transaction  had  happened,  unless  the 
evidence  which  is  produced  (and  that  evidence 
founded  on  charges  in  the  bill)  shows  the  whole 
transaction  to  be  so  iniquitous  that  it  ought 
not  to  be  brought  forward  at  all  to  affect  the 
party  sought  to  be  bound.  If  the  account  im- 
peached be  a  settled  account,  or  if  an  instm- 
ment  has  been  executed  on  the  foot  of  it,  the 
court  expects  that  the  errors  should  be  spee- 
ified  in  the  bin  and  proved  as  specifled ;  other- 
wise it  would  be  easy  to  overturn  the  fairest 
accounts  and  those  settled  in  the  most  solemn 
manner  when  there  happens  to  be  any  compli- 
cation in  their  nature.'  When  an  acconnt  is 
stated  and  settled  by  the  giving  of  an  indei>end- 
ent  security,  that  security  becomes  prima  facie  a 
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debt  owing  aceordins  to  its  terms.  It  cannot 
be  overturned  on  merely  donbtfal  or  probable 
testimony  that  errors  intervened  in  the  acconnts 
which  were  settled,  without  imparting;  to  all 
businesa  transactions  insecurity  and  uncertain- 
ty." 

It  appears  Indisputable  from  these  and 
other  authorities  that  the  matter  of  Im- 
peaching a  settled  account  and  of  destroying 
or  Impairing  the  Independent  security  given 
up<a  the  basis  of  the  settlement  so  made  be- 
cause of  fraud,  accident,  or  mistake  in  re- 
spect of  Items  of  the  account  agreed  upon 
and  settled  and  security  for  the  net  sum 
given,  as  here,  can  only  be  effectually  assert- 
ed in  a  court  of  equity,  and  not  In  a  court 
of  law,  as  the  majority  of  this  court  have 
held  In  the  forgoing  opinion.  It  is  unneces- 
sary to  elaborate  the  statement  at  tliis  time, 
in  view  of  the  full  opinions  in  the  cases  of 
Paulling  T.  Creagh  and  Sdieuer  r.  Berringer, 
supra,  among  others. 

I  therefore  disagree  with  the  opinion  in 
the  i>articular  indicated.  Upon  the  result — 
reversal— it  is  not  necessary  to  express  a 
conclusion. 

ANDERSON,  a  J.,  concurs  in  the  conclu- 
sion reached  by  the  majority,  but  concurs  in 
the  legal  prindples  stated  in  the  opinion  of 
(McCLELLAN,  J. 

SATRE,  J.  (concurring  specially).  I  con- 
cur  in  the  conclusion  reached  by  Judge  SOM- 
EBVIIXiE,  but  for  different  reasons.  As  for 
the  point  of  difference  between  Judge  Mc- 
CIJBLLAN  and  those  members  of  the  court 
who  concur  in  the  opinion  of  Judge  SOMER- 
VILLB,  there  is  no  doubt  that  a  stated  ac- 
count may  be  impeached  for  fraud  or  mis- 
take by  an  original  proceeding  in  equity 
brought  for  the  purpose.  There  Is  no  dis- 
agreement as  to  that    But — 

"It  [an  account  stated]  may  also  be  impeached 
when  interposed  as  a  defense  to  an  action,  either 
at  law  or  in  equity,  for  a  preliminary  proceeding 
to  set  it  aside  is  never  necessary  to  enable  a 
plaintiff  to  make  his  principal  cause  of  action 
available.  Wherever  it  is  thrust  forward,  in 
whatever  form  of  action  it  is  pleaded,  it  may  be 
Impeached."  1  R.  C.  L.  p.  218,  {  17,  citing  Gut- 
shaU  V.  Cooper,  37  Colo.  212,  86  Pac  125,  6  I* 
R.  A.  (N.  8.)  820;  Dickerson  v.  Nabb,  Sneed, 
Ky.  Dec.  320,  2  Am.  Dec  725. 

The  equity  of  the  bill,  in  my  Judgment, 
rests  upon  the  proposition  that,  in  addition 
to  its  legal  aspect,  the  controversy  involves 
an  equitaUe  estate  or  interest,  viz.  the  right 


to  a  foreclosure  If  any  part  of  the  indebted- 
ness comprised  within  the  litated  account  Is 
Justly  due,  and  the  court  of  equity  will  in- 
tervene to  restrain  the  action  at  law  and 
decide  the  whole  controversy,  since  fore- 
closure is  an  equitable  remedy,  and  in  order 
to  exclude  the  remedy  in  equity  the  remedy 
at  law  must  be  as  complete,  as  practical,  and 
as  efficient  to  the  ends  of  Justice  and  its 
prompt  administration  as  a  remedy  in  equity. 
Boone  t.  Byrd,  201  Ala.  502,  78  South.  85& 
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(6  DIv.  985.) 


(Supreme  Court  of  Alabama.    Jan.  15, 1920.) 

Appeal  and  error  «=>t02— Deoree  overrallav 
exoeptions  to  speolaj  plea  not  appealable. 
While  Code  1907,  ^  2888,  aUowed  appeals 
from  a  decree  overruling  exceptions  to  a  spe- 
cial plea,  appeals  from  such  a  decree  are  for- 
bidden by  the  amending  act  (Acts  lOlS,  p. 
137). 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty :  Hugh  A.  liOCke,  Judge. 

Bill  by  the  State  of  Alabama  against  the 
Jabeles  Collas  Confectionery  Company,  the 
Collas  Candy  Company,  Penelope  Jabeles,  and 
others  to  condemn  a  buUding  and  lot  in  the 
city  of  Birmingham,  because  used  in  and 
about  the  manufacture  of  prohibited  liquors 
and  beverages.  The  respondents  herein,  the 
appellees,  filed  a  special  plea  of  res  Judicata ; 
and  from  a  decree  overruling  exceptions  to 
the  plea,  the  State  appeals.  Appeal  dis- 
missed. 

The  cause  was  submitted  on  a  motion  to 
dismiss  and  on  its  merits. 

J.  Q.  Smitli,  Atty.  Gen.,  and  Harwell  G. 
Davis,  Asst  Atty.  Gen^  for  the  State. 

Weatherly,  Deedmeyer  ft  Birch,  of  Bir- 
mingham, for  appellees. 

ANDEBSON,  a  J.  This  appeal  is  prose- 
cuted by  the  state  from  a  decree  of  the  cir- 
cuit court  in  equity,  overruling  exceptions  to 
a  special  plea  Interposed  by  one  of  the  appel- 
lees to  Its  bill  of  complaint  While  this  order 
or  decree  was  appealable  under  sectlan  2838 
of  tbe  Code  of  1907,  said  section  was  amend- 
ed by  Acts  1019^  p.  137,  and,  as  amended,  ex- 
cludes decrees  overruling  or  sustaining  pleas. 

The  appeal  must  therefore  be  dismissed. 

McCLELLAN,  SOMERVILLB,  and  THOM- 
AS, JJ.,  concur. 


«s»For  oUiar  cues  see  same  topic  and  KBT-NTTMBBR  In  all  Key-Mambered  Dixesta  and  bdesaa 
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ONE  PAIGE  AUTOMOBILE  v.  STATE. 

Appeal  of  WASHINGTON. 

(6  DIv.  976.) 

(Sopreme  Conrt  of  Alabama.    Jan.  16,  1920.) 

I.  Appeal  and  error  «:9230--0bjeotlon  to  ques- 
tioi  to  witaeae  aatll  after  answer  preeente 
Bothing. 

The  Sopreme  Conrt  will  not  permit  a  party 
to  experiment  as  to  what  a  witness  will  answer 
to  a  qnestion,  by  accepting  the  answer  if  fa- 
Torable,  and  by  moving  to  exclude  it  if  lu- 
faTorable,  by  successfnlly  excepting  to  the  ml- 
ing  of  the  trial  conrt  admitting  the  answer. 
1  Appeal  and  error  4s»230— Delayed  exoep- 
tlon  to  question  to  witness  until  after  an- 
swer presents  nothing. 
Where  qnestion  on  cross-examination  of 
claimant  of  an  aatomobile  sought  to  be  con- 
demned for  nee  in  transporting  intoxicants  was 
objected  to,  the  objection  overruled,  and  no 
exception  reserved,  and  solicitor  for  state  re- 
peated qnestion,  and  claimant's  attorney  told 
him  to  answer,  and  after  answer  the  attorney 
took  an  exception,  such  delayed  exception  was' 
experimenting  as  to  the  answer,  and  presents 
nothing  for  review. 

Appeal  fr(xn  Circuit  Ootirt,  Jefferson  Oonn- 
ty;  Hugb  A.  Locke,  Judge. 

Bill  by  J.  B.  Tate  as  solicitor,  on  the  rela- 
tion of  tbe  State  of  Alabama,  to  condemn  one 
Paige  automobile,  with  Intervention  by  Mar- 
ion Washington,  who  claimed  the  car.  From 
a  decree  denying  the  claim,  and  condemning 
tbe  car,  claimant  appeals.    Affirmed. 

Burgln  &  Jenkins,  of  Birmingham,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  the  State. 

THOBIAS,  J.  This  was  the  trial  of  an  in- 
tervention  In  a  proceeding  by  the  state  for 
condemnation  of  one  Paige  touring  car. 

[1]  This  conrt  wHl  not  permit  a  party  to 
experiment  as  to  what  a  witness  would  an- 
swer to  a  question,  by  accepting  it  if  favora- 
ble, and  by  moving  to  exclude  it  if  unfavor- 
able, by  successfully  excepting  to  the  ruling 
of  the  trial  court  admitting  the  answer. 
Adams  Hdw.  C!o.  t.  Wimbish,  201  Ala.  tS47, 
78  Sontfa.  901. 

[2]  The  qnestion  on  cross-examination  of 
claimant,  Washington,  "Have  yon  ever  been 
convicted  before?"  was  objected  to  as  being 
Inunateilal,  irrelevant,  incompetent,  and  il- 
legal, and,  on  being  overruled,  no  exception 
was  then  reserved.  The  solicitor  for  the  state 
thereafter  asked,  "Have  you?"  Claimant's 
attorney  said  to  witness,  "Go  ahead ;  answer 
it"  The  witness  answered,  "Yes,  sir,"  and 
dalmant's  connsel  said,  "We  except."  This 
delayed  exception  was  in  effect  experimenting 
as  to  the  witness'  answer,  and,  when  uufa- 
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▼orable,  seeking  an  exception.  This  is  held 
to  present  nothing  for  review.  Atl.  ft  St 
A.  B.  Ry.  Co.  V.  Fowler,  192  Ala.  373,  379  (7), 
68  South.  283;  Chamberlain  v.  Masterson, 
29  Ala.  299 ;  Gager  v.  Doe  ex  dem.  Gordcm,  29 
Ala.  341;  Tuskaloosa  Wharf  Co.  v.  Mayor  and 
Aldermen,  38  Ala.  514,  B16;  B.  K.  L.  &  P.  Co. 
v.  Demmlns,  3  Ala.  App.  869,  372,  57  South. 
404 ;  Wlgmore  on  Bv.  vol.  1,  pp.  64,  65,  §  20; 
Jones  on  Ev.  vol.  6,  pp.  378-380,  {  894. 

Inasmuch  as  no  other  question  is  reserved 
on  this  appeal,  the  Judgment  of  the  circuit 
court  is  affirmed. 

Affirmed. 

ANDEBSON,  a  J.,  and  McCLELLAN  and 
SOMEBVILLB,  JJ.,  concur. 


(20t  Ala.  CTT) 
GOODWIN  V.  AARON.     (6  Div.  996.) 

(Supreme  Conrt  of  Alabama.    Jan.  IB,  1920.> 

1.  Evidence  «s>l2l  (6)— Assault  having  ooour- 
red  Id  dispute  over  property,  evidence  plain- 
tiff was  olaimlng  the  property  was  admis- 
sible. 

In  action  for  assault  and  battery  committed 
In  dispute  over  property  rights,  defendant's  ob- 
jection to  qnestion  to  plaintiff  in  his  examina- 
tion in  chief  as  to  whether  he  was  claiming, 
at  the  time  of  the  dispute,  to  own  the  property, 
which  qnestion  plaintiff  answered  affirmatively, 
was  properly  overruled,  as  it  was  appropriate  to 
give  color  and  explanation,  though  not,  in  its 
very  terms,  of  the  res  gestie  of  the  occurrence 
under  Inquiry. 

2.  Assault  and  battery  €=332— Evidence  as  to 
resultant  msdlca]  expenses  admissible. 

In  assault  and  battery  case,  evidence  as 
to  the  amount  paid  by  plaintiff  to  a  physician 
for  treatment  of  his  injuries,  and  testimony 
as  to  the  customary  charges  of  trained  nurses, 
was  admissible;  plaintiff's  complaint  having 
claimed  reasonable  medical,  hospital  and  nurse 
bills  resulting  from  the  assault 

3.  Appeal  and  error  $=s>l043(6)— Exclusion  of 
question  on  redlreot  examination  of  witness 
held  harmless. 

In  assault  and  battery  case,  resulting  from 
dispute  over  property  rights,  defendant  was 
not  prejudiced  by  sustaining  objection  to  ques- 
tion asked  his  witness  on  redirect  examination 
as  to  whether  there  was  anything  said  at  the 
time  about  taking  possession  of  the  property 
by  force,  he  having  given  a  full  account  of  all 
that  he  recalled  having  been  said  by  the  par- 
ties, and  no  reference  to  force  having  been 
made  by  him. 

4.  Appeal  and  error  ®s> 1 050 (I)— Evidence  «=> 
77(1)  —•  Admission  of  subpcsna  record  held 
harmless,  and  not  within  dootrine  forbidding 
unfavorable  Inferences  from  failure  to  pro* 
dnoe  witness. 

In  assault  and  battery  case,  the  admission 
of  the  clerk's  subpcena  record,   showing  thai 
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plaintiff  had  subpoenaes  for  certain  witnesses, 
held  not  prejudicial  to  defendant;  the  admis- 
sion thereof  not  falling  within  the  doctrine  for- 
hidding  the  drawing  of  unfavorable  inference 
or  comment  against  a  party  for  failing  to  pro- 
duce a  witness. 

5.  New  trial  ^=9 1 06— Properly  denied   where 
sole  ground  was  surprise  aid  later  discovered 
contradicting  matter. 
Defendant's  motion  for  new  trial  was  prop- 
erly overruled  where  the  sole  ground  averred 
was  surprise  and  defendant's  later  discovered 
means  of  contradicting  the  testimony  of  a  wit- 
ness for  plaintiff. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty: T.lt.  Sowell,  Judge. 

Action  by  Monroe  Aaron  against  P.  O. 
Goodwin  for  damages  for  assault  and  bat> 
tery.  Judgment  for  plaintiff,  and  defendant 
appeals.    Afflinied. 

The  assignments  of  error  noted  In  the 
court's  opinion  are  as  follows: 

(2)  The  trial  court  erred  in  permitting  the 
plaintiff,  over  the  objection  of  the  defendant, 
to  testify  to  the  amount  paid  by  him  to  his 
physician  for  treatment  of  his  injuries. 

(3)  The  trial  court  erred  in  permitting  the 
plaintiff,  over  the  objection  of  the  defendant, 
to  testify  as  to  the  customary  charges  of  train- 
ed nurses. 

(6)  The  trial  court  erred  in  permitting  the 
plaintiff,  over  the  objection  of  the  defendant, 
to  introduce  in  evidence  the  clerk's  subpoena 
record  to  show  that  he  had  had  subpoenas  is- 
sued for  Messrs.  Davis,  Lindsey,  and  McAdory. 

L.  D.  Gray  and  A.  F.  Fite,  both  of  Jasper, 
for  appellant. 

Bay  ft  Cooner,  M.  L.  Ldth,  and  J.  H.  Bank- 
bead,  Jr.,  all  of  Jasper,  for  appellee. 

UcCLELLAN,  J.  The  plalntifC  (appellee) 
sued  the  defendant  (appellant)  for  damages 
for  an  assault  and  battery  committed  by  tlie 
latter  upon  the  former.  The  appellant  inter- 
posed a  plea  of  recoupment,  a  cross-action, 
claiming  damages  consequent  upon  an  assault 
and  battery  committed  on  the  defendant  by 
the  plaintiff  on  the  same  occasion.  The 
plaintiff  was  seriously  wounded  by  pistol 
shots  at  the  hands  of  the  defendant;  and 
the  defendant  was  cut  and  bruised  about  the 
head  by  blows  inflicted  by  plaintiff's  use  of 
a  paper  wdght.  The  jury  gave  plaintiff  the 
verdict  in  the  sum  of  $8,000. 

1.  The  plaintiff's  testimony  went  to  show 
that  he,  defendant,  and  one  Mabry  met  at 
Mabry's  office  in  Birmingham;  that  Mabry 
was  a  partner  with  plaintiff;  that  after  he 
got  into  the  office  the  defendant,  talking  at 
the  time  to  Mabry  (dictating,  it  later  appear- 
ed), said,  "We,  the  majority  of  the  stockhold- 
ers of  the  Goodwin  Mining  ft  Mercantile  Com- 
pany, do  unanimously  agree  to  go  to  Cordova 
and  take  charge  of  their  property;"  that 
thereupon  plaintiff  said  to  defendant :  "Good- 


win, you  can't  rob  me  that  way ;"  that  Good- 
win made  a  demonstratlcm  as  If  to  draw  a 
pistol,  and  plaintiff  advanced  upon  Goodwin, 
struck  him  with  his  fist  and  a  paper  wel^t, 
and  forced  him  to  the  floor,  where  plaintiff 
secured  a  hold  of  defendant's  pistol  and  was 
taking  it  away  from  defendant ;  that  Mabry 
interfered,  promised  plaintiff  safety,  and  In- 
duced plaintiff  to  let  defendant  up ;  and  that 
when  plaintiff  bad  heeded  Mabry's  reqaest, 
had  yielded  his  advantage,  and  moved  back 
about  ten  feet  from  defendant,  defoidant 
shot  him  several  times. 

[1]  Onttae  examination  In  diief  ot  plain- 
tlfl  this  question  was  propounded: 

"Ton  speak  of  this  property  at  CSordova, 
known  as  Goodwin  Mining  ft  Mercantile  Com- 
pany; were  you  claiming  to  own  that  property 
at  the  time?" 

The  defendant's  objection  was  properly 
overruled.  It  was  appropriate  to  give  color 
and  explanation,  though  not,  in  its  yery 
terms,  of  the  res  gestte  of  the  occurrence  un- 
der inquiry.  It  served  to  disclose  the  real 
essence  of  the  conflict  arising  when  defend- 
ant is  said  to  have  made  the  quoted  state- 
ment to  Mabry  and  the  plaintiff  said  to  de- 
fendant that  be  would  not  be  "robbed  tbat 
way."    The  answer  was  in  the  affirmative. 

[2]  If  the  defendant  was  liable  to  the  plain- 
ttS,  the  plaintiff  was  entitled  to  recover  such 
exx)enses,  In  medical,  hospital,  and  nurse 
bills,  reasonable  in  amount,  as  resulted  from 
the  wrong  suffered.  These  elements  of  dam- 
age were  claimed  In  some  counts  of  the  com- 
plaint ;  and  the  testimony  of  Dr.  Sowell  went 
to  show  the  reasonableness  of  the  sums  paid 
for  the  particular  services  by  the  plalntlfl. 
Assignments  of  error  2  and  3  are  hence  with- 
out merit 

[I]  On  the  redirect  examination  of  the  de- 
fendant's witness  Mabry  he  was  asked  this 
question,  to  which  plaintUfs  objection  was 
sustained : 

"I  win  ask  yon  this:  Mr.  Bankhead  asked 
you  about  this  meeting  in  Birmingham,  and 
about  sending  down  there  and  taking  charge  of 
the  mine.  I  will  ask  you  if  there  was  any- 
thing said  about  taking  charge  of  the  mine  by 
force." 

Bven  if  it  is  assumed,  for  the  occasion  only, 
tbat  this  ruling  was  erroneous.  It  was  with- 
out prejudice  to  defendant  This  witness  had 
been  fully  examined  and  cross-examined  with 
respect  to  everything  that  was  said  and  done 
in  his  office  on  this  occasion.  He  bad  given 
a  detailed  statanent  of  all  tliat  be  recalled 
being  said  by  the  parties,  and  no  r^eroice 
to  force  was  before  made  by  bim.  There  was 
nothing  in  the  sentence  that  plaintiff  teati- 
fled  was  dictated  or  said  by  defendant  to 
Mabry  that  indicated  a  purpose  or  design  to 
use  force  in  taking  the  property  at  Cordova. 
Furthermore,    immediately    succeeding    the 
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rallng  on  tbe  quoted  question,  in  sobstantial 
response  to  the  question,  Mabvy  testified  as 
ftfllows: 

"What  waa  said  there  about  taking  charge 
of  the  mine  is  practically  just  what  I  have 
said;  the  meeting  was  for  tbe  purpose  of  the 
Goodwin  Mining  &  Mercantile  Company  taking 
charge  and  operating  the  mine  there;  that  is 
about  all;  we  discussed  it  pro  and  con;  what 
was  the  best  way  to  go  about  it,  and  the  legal- 
ly, and  whose  name  the  lease  was  in,"  etc. 

!♦]  While  It  appears  from  the  redtale  of 
the  bill  of  exceptions  that  the  plaintifl  "of- 
fered in  evidence  the  clerk's  subpcena  record 
showing  plaintiir  had  subpoenaed  for  James 
O.  Davis,  Mr.  Lindsey,  and  Mr.  McAdory," 
and  that  defendant's  objection  thereto  was 
overruled,  yet  the  "record"  mentioned  does 
not  appear  In  the  bill  of  exceptions.  It  is 
not  shown  with  certainty  by  the  bill  of  ex- 
ceptions that  this  record  was  In  fact  admit- 
ted In  evidence,  espedally  in  view  of  the 
omission  from  the  bill  of  any  reproduction 
thereof  or  any  other  reference  thereto,  In 
connection  with  the  redtal  that  "the  fore- 
going was  all  the  evidence  on  the  trial  of 
the  cause."  But,  even  if  such  record  had 
beoi  admitted,  no  possible  prejudice  to  de- 
fMidant  is  shown  by  the  record  to  have  re- 
sulted from  it  The  admission  of  this  sim- 
ple record  did  not  fall  within  the  doctrine  of 
tbe  cases  (Bates  v.  Morris,  101  Ala.  282, 
13  South.  138,  among  others)  that  forbid  the 
drawing  of  unfavorable  inference  or  com- 
ment against  a  party  for  failing  to  produce 
a  witness.  The  fifth  assignment  is  without 
merit. 

[S]  The  remaining  assignment  is  predicat- 
ed of  the  action  of  the  court  In  overruling 
the  motion  for  new  trial.  The  sole  ground 
averred  was  surprise  and  defendant's  later 
discovered  means  of  contradicting  the  testi- 
mony of  plaintiff's  witness  Powell.  The  mo- 
tion was  weU  overruled  according  to  the  au- 
thority of  Brown  T.  Brown,  200  Ala.  554.  76 
South.  912. 

The  Judgment  Is  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  SOMEBYII^LB 
and  THOMAS,  JJ.,  concur. 


(3n  Ala.  •») 

ALABAMA  PACKING  CO.  V.  SMITH 
(0  DIv.  980.) 

(Supreme  Court  of  Alabama.   Jan.  15,  1020.) 

I.  Naw  trial  «=370— Motion  on  gronnd  of  ln< 
saffloieniqr  of-  evldanoe  held  properly  ove^ 
niltd. 

In  an  action  for  the  death  of  an  employi 
from  explosion  of  an  ammonia  tank,  AcJd,  that 
the  trial  court  properly  overruled  defendant's 
motion  to  set  aside  the  verdict  for  plaintiff,  on 


the  ground  that  the  evidence  was  insufficient 
to  support  conclusion  that  the  tank  was  defec- 
tive, because  of  original  construction,  or  had 
become  so  because  of  age  or  corrosion. 

2.  Master  and  servant  ®=9286(7)— Negllgenoa 
In  falling  to  use  automatic  safe^  valve  ques- 
tion for  Jury. 

Though  a  master  is  required  only  to  exer- 
cise reasonable  care  in  furnishing  suitable  and 
safe  machinery  for  employes,  and  need  not  use 
every  new  invention  or  best  possible  appli- 
ances, whether  legal  measure  of  care  has  been 
met  in  particular  circumstances  is  for  jury, 
where  there  is  evidence  from  which  it  might 
conclude  absence  of  automatic  safety  valve  on 
tank  was  defect  in  system  of  which  it  was  a 
unit. 

3.  Trial  «=>25l(8)— Instruotlon  not  predicat- 
ing nonliability  on  contributory  negligence 
pleaded  properiy  refused. 

In  an  administratrix's  action  for  death  of 
a  servant,  requested  instruction,  not  predicating 
its  conclusion  of  the  employer's  nonliability  ou 
contributory  negligence  pleaded,  held  properly 
refused. 

4.  Trial  $=>260 (8)— Request  covered  by  oral 
charge  properly  refused. 

In  sn  administratrix's  action  for  death  of 
a  servant,  requested  instruction  on  contributory 
negUgence,  sufficlentiy'  covered  by  the  oral 
charge  of  the  court,  held  properly  refused. 

5.  Master  and  servant  €=>269(i 4) —burden  to 
prove  oontribntory  negligence  on  employer. 

The  burden  of  proof  rested  on  defendant 
employer,  sued  for  death  of  its  servant,  to  es- 
tablish the  contributory  negUgence  of  the  serv- 
ant, pleaded  by  it. 

6.  Master  and  servant  «s»29l(l2)— instmo- 
tlon  on  burden  of  proving  contributory  neg- 
ligence held  erroneous. 

In  action  for  death  of  servant,  requested 
charge  that  the  employer  was  not  liable,  unless 
it  was  guilty  of  negligence  proximately  caus- 
ing the  death,  and  the  servant  was  not  guilty 
of  contributory  negligence,  held  properly  re- 
fused, as  erroneous,  in  that  it  made  a  negative 
statement  of  the  matter  of  contributory  negli- 
gence. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Dan.  A.  Greene,  Judge. 

Suit  by  Mabel  Smith,  as  administratrix  of 
the  estate  of  Beuben  Smith,  against  the  Ala- 
bcuna  Packing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  pleadings  and  the  essential  facts  suf- 
ficiently appear  from  the  (pinion.  The  fol- 
lowing charges  were  refused  to  the  defendant 
In  writing: 

(13)  If  you  believe  from  the  evidence  that 
Mr.  Smith,  plaintiff's  intestate,  was  guilty  of 
contributory  negligence,  which  in  any  degree 
contributed  to  cause  the  explosion,  whether 
such  negUgence  consisted  in  his  being  asleep, 
or  in  permitting  both  of  the  valves  on  the  am- 
monia tank  or  receiver  be  closed,  if  you  believe 
from  the  evidence  that  they  were  so  (dosed  at 
the  time  of  the  explosion,  or  if  you  believe  from 
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the  evidence  he  was  asleep,  plaintiff  coold  not 
recover. 

(14)  Under  the  law,  I  charge  yon  that  the 
defendant  employer  was  not  a  guarantor  of  Mr. 
Smith's  safety,  and  would  not  be  liable  in  dam- 
ages on  account  of  his  death,  unless  and  until 
it  was  found  from  the  evidence,  first,  the  de- 
fendant was  guilty  of  negligence,  which  proxi- 
mately caused  Mr.  Smith's  death;  and,  second, 
that  Mr.  Smith  was  not  guilty  of  contributory 
negligence,  either  with  reference  to  the  valves 
on  the  ammonia  tanlc  being  dosed,  or  with  ref- 
erence to  his  being  asleep,  if  you  believe  from 
the  evidence  that  either  of  those  conditions 
existed  at  the  time  of  the  explosion,  and  that 
condition,  or  either  of  them,  contributed  to 
cause  the  explosion. 

Percy,  Benners  &  Burr,  of  Blrmtogham,  for 
appellant 

James  Barton  and  Harsh,  Harsh  &  Harsh, 
all  of  Birmingham,  for  appellee. 

KcGLELLAN,  J.  Action  for  damages,  In- 
stituted by  appellee  against  appellant,  for  the 
death  of  Reuben  O.  Smith,  which  resulted 
from  the  explosion  of  an  ammonia  tank  in 
appellant's  refrigerating  plant,  and  In  the 
service  of  which  Intestate  was  employed  and 
engaged  when  the  explosion  occurred.  The 
case  went  to  the  jury  under  the  averments  of 
counts  1  and  8r  the  other  counts  being 
eliminated  by  instructions  given  the  jury. 
Counts  1  and  3  both  charged  a  defect  to  the 
condition  of  the  way,  work,  machinery,  etc., 
within  the  purview  of  CJode,  {  3910,  subd.  1 ; 
the  averment  being  that  the  "tank"  was  de- 
fective, though  in  count  3  there  is  an  allega- 
tion that  the  tank  (connected  with  pipe  and 
valve),  later  averred  to  be  defective,  was 
used  to  contain  explosive  gases  produced  by 
ammonia.  The  pleas  set  up  the  general  issue 
and  contributory  negligence  on  the  part  of 
intestate,  who  was  shown  to  have  been  in 
charge  of  the  plant  on  this  occasion.  The 
review  is  confined  to  the  only  four  errors 
assigned,  the  subjects  of  which  are  todlcated 
In  the  opinion. 

Two  theories  appear  to  have  been  enter- 
tatoed  by  the  plaintiff  as  conducing  to  the 
establishment  of  the  stogie  subject  of  defect 
averred  in  counts  1  and  3.  Tbey  were: 
First,  that  there  should  have  been  attached 
to  the  tank  or  receiver  a  "pop  or  safety 
valve,"  similar  to  function  to  that  commonly 
applied  or  used  on  steam  boilers,  eta,  there 
betog  evidence  to  the  effect  that  the  refrig- 
erattog  process,  through  the  use  of  ammonia 
produced  a  gas  pressure  that,  U  unrelieved 
automatically  or  by  hand,  would  likely,  if 
not  certatoly,  attain  a  pressure  sufficient  to 
destroy  the  contatoer ;  and,  second,  that  the 
tank,  averred  to  have  been  defective,  was  not 
originally  well  riveted  or  contrived  to  with- 
stand the  pressure,  or  that  It  had  become 
weakened  by  time  or  otherwise,  the  rivet 
beads  havtog  fallen  oS  as  the  result  of  age 
or  corrosion. 

[1]  The  latter  theory,  tbe  second,  entirely 


depends  for  Its  support  upon  tiie  testimony  of 
the  witness  Bibb,  who  shortly  after  the  ex- 
plosion repaired  a  contatoer.  It  Is  Insisted 
In  brief  for  the  appellant  that  the  tank  or 
contatoer  Bibb  repaired  was  not  the  ammo- 
nia receiver,  tank,  or  contatoer  that  explod- 
ed ;  that  the  receptacle  Bibb  worked  on  was 
a  water  tank  or  contatoer.  From  segregated, 
disassociated,  parts  of  Bibb's  testimony  It 
would  appear  that  this  witness  had  reference 
to  an  ammonia  tank  or  receiver;  but  a  care- 
ful consideration,  by  tbe  sltttog  members  of 
this  court,  of  the  testimony  of  Bibb,  discloses 
unmistakably,  we  thtok,  that  the  container  to 
which  he  had  reference  was  a  water  tank, 
not  an  orlgtoally  completely  closed  ammonia 
tank,  a  contatoer  that  was  "open"  on  one 
side,  and.  If  so,  was  not  of  course,  the  tank 
that  exploded  from  toternal  pressure.  How- 
ever If  it  Is  assumed  that  Bibb's  testimony 
left  to  doubt  the  matter  of  the  character  of 
the  receptacle  about  which  be  testified,  so  as 
to  require  the  submission  of  this  phase  of 
the  Issue  to  the  jury,  the  other  evidence  be- 
fore the  court  was  abundant  to  exclude  and 
remove  tbe  possibility  of  any  reasonaUe 
doubt  to  the  premises,  vrithto  the  exacttog 
rule  of  Cobb  v.  Malone,  92  Ala.  630,  635.  9 
South.  738.  The  trial  court  should,  In  decid- 
ing the  question  presented  by  the  motion  for 
new  triiO,  have  concluded  that  there  was  no 
sufficient  support  for  a  conclusion  by  the  jury 
that  the  ammonia  tank  that  exploded  was 
defective  because  of  original  defective  con- 
struction, or  had  become  so  because  of  age 
or  corrosion. 

[2]  The  other  theory,  stated  first  ante,  to- 
volves  different  considerations,  and  tovites  a 
different  conclusion.  Its  gist  Is  the  negligent 
(under  subdivision  1  of  section  3910  of  the 
Code)  omission  to  supply  such  a  tank  or  con- 
tatoer with  an  automatic  valve  (tostead  of, 
or  to  addition  to,  another  to  be  presently 
mentlMied)  to  rdleve  Increastog  pressure 
from  the  accumulattog  gases  generated  by 
the  process  to  operation.  The  evidence  was 
conclusive  to  the  effect  that  a  "king  valve," 
to  be  operated  by  hand,  was  attached  to  this 
ctmtainer,  and  that  relief  against  attatoed 
pressure  could  be  had  by  opening  tbe  "king 
valve."  So  the  potot  of  the  contention  under 
this  theory  was  that  just  above  set  down. 
The  undisputed  evidence  \reat  to  show  that 
no  such  automatic  relief  valve  was  ever  at- 
tached to  or  used  upon  such  a  contatoer  or 
tank;  experts,  totroduced  by  both  parties, 
testif^g  that,  while  sudi  an  automatic 
appliance  could  be  employed,  they  bad  never 
seen  one  so  supplied  or  used.  There  was  no 
evidence  that  other  well-regulated  and  pru- 
dently operated  refrigerattog  plants  supplied 
or  had  to  use  an  automatic  valve  to  relieve 
pressure  upon  ammonia  tanks  to  a  system 
like  this — a  system  that  Installed  and  used 
standard  mactatoery  to  the  process  pursued. 

While  a  master  is  only  required  to  exercise 
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reasonable  care  in  fiimlsblng  suitable  and 
safe  machinery,  etc.,  for  the  nse  of  employte 
(PrattvUle  Cotton  Mills  v.  McKlnney,  1T8  Ala. 
tS6i,  S67,  568,  S9  South.  498 ;  Caldwell,  etc., 
Co.  T.  Watson,  183  Ala.  326,  62  South.  859, 
among  others),  and,  according  to  these  an- 
thoritles  and  others  preceding  them,  Is  not 
obliged  to  Install  or  use  every  new  Invention, 
or  the  best  possible  appliances,  yet  the  ques- 
tion Is  for  the  jury  to  decide  whether  the 
measure  of  care  the  law  exacts  has  been  met 
by  the  particular  master  in  the  particular  cir- 
cumstances, where  as  here,  tnere  was  evi- 
dence from  which  the  Jury  might  reasonably 
condnde  that  the  absence  of  such  automatic 
safety  valve  (Instead  of,  or  in  addition  to,  the 
"king  valve"  mentioned,  to  relieve  against 
the  consequences  of  accumulating  gases,  pres- 
sure In  a  continuing  process)  was  a  defect  in 
the  condition  of  such  a  system,  or  In  an 
ammonia  tank  as  a  unit  of  such  a  system. 
Davis  v.  Komman,  141  Ala.  479,  493, 37  South. 
788,  treating  special  charge  H.  The  perti- 
nent doctrine  of  Davis  v.  Eornman,  supra, 
bas  been  more  recently  approved  in  the  Mc- 
Klnney and  Watson  Cases,  noted  above.  The 
■court  did  not,  therefore,  err;  in  refusing  the 
general  affirmative  charge  requested  for  de- 
foidant  (appellant),  nor,  under  the  rule  of 
-Cobb  V.  Malone,  supra.  In  overruling  the 
notion  for  new  trial. 

[8,4]  The  report  of  the  appeal  will  re- 
produce the  two  special  requests  for  Instrucv 
tlons  (numbered  13  and  14)  set  out  in  assign- 
ments of  error  3  and  4.  The  action  of  the 
conrt  in  refusing  the  former  (13)  may  be  jus- 
tlfled  on  these,  \t  not  other  grounds:  (a)  That 
It  did  not  predicate  its  conclusion  of  nonlia- 
t)llity  upon  contributory  negligence  pleaded, 
the  explanatory  phrases  following  the  word 
"whether"  not  at  all  limiting  the  negligence 
there  mentioned  to  that  pleaded;  (b)  that  the 
■oral  charge  of  the  court  sufficiently,  substan- 
tlaUy,  cavetei  the  subject  of  this  refused 
dtiarge,  the  -court  instructing  the  Jury  that,  if 
Intestate  was  guilty  oil  "any"  negligence, 
the  plaintiff  was  not  entitled  to  recover,  an 
■expression  that  comprehended  "any  degree" 
of  c<Hitrlbutory  negligence. 

[6,6]  The  other  refused  charge  (14)  was 
Involved,  if  not  more  seriously  faulty,  when 
read  in  connection  with  the  fact  that  the 
tnirden  of  proof  rested  on  the  defendant  to 
establish  the  contributory  negligence  plead- 
■ed;  whereas,  the  negative  statement  of  that 
phase  of  that  Issue  was  made  In  this  request 
(14).  The  oral  charge  of  the  court  was  quite 
clear  on  this  particular  feature  of  the  con- 
test 

Mo  error  appearing,  the  Judgment  is  af- 
firmed. 

Affirmed* 


ANDERSON,  a  J.,  and  SOMBRYILIiD  and 
THOMAS,  JJ.,  concur. 


LYONS  V,  YIELDINQ. 
(Supreme  Court  of  Alabama. 
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(203  Ala.  CSZ) 
(6  Div.  983.) 

Jan.  15,  1^0.) 


I.  Corporations  «=> 1 23(5)— Parol  evldenoe  is 
eompetent  to  show  that  bill  of  sale  of  stook 
was  In  fast  chattel  mortgage  or  pledge. 
Parol  evidence  is  competent  to  sliow  wlieth- 
er  a  contract  was  a  sale  of  corporate  stock,  or 
a  mortgage  thereon  or  pledge  thereof,  though 
the  written  instrument  was  in  form  an  abso- 
lute bill  of  sale. 

a.  Corpoifatlona   «=»I23(2)— Bill   of   sale  of 
stook,  given  to  secure  debt,  Is  mortgage. 
A  bUl  of  sale  of  corporate  stock,  given  to 
secure  a  debt,  is  a  mortgage,  regardless  o£  the 
wording  of  the  contract 

3.  Appeal  and  error  <s=>  1009(2)— Deoree  hold- 
ing bill  of  sale  a  mortgage  affirmed. 
Where  the  finding  of  the  court  below  In 
equity  that  a  bill  of  sale  of  corporate  stock 
was  in  fact  given  to  secure  a  debt  was  sup- 
ported by  evidence  that  was  dear,  consistent, 
and  convincing,  a  decree  authorizing  redemp- 
tion will  be  affirmed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Hugh  A.  Locke,  Judge. 

Suit  by  W.  Ll  Tlelding  against  Solomon 
Lyons  for  an  accounting,  to  have  a  bill  of 
sale  declared  a  mortgage  and  redeemed. 
Decree  for  claimant,  and  respondent  appeals. 
Affirmed* 

The  bUl  alleges  that  Yielding  procured 
from  Lyons  a  loan  of  $85  for  SO  days,  re- 
ceiving therefor  a  sum  of  $75  himself,  and 
executing  to  Lyons  a  bill  of  sale  for  certain 
stock  in  the  Jullan-Beggs  Signal  Company; 
said  bill  of  sale  being  Intended  as  a  security 
or  pledge  for  the  money  loaned.  The  original 
loan  was  for  30  days,  and  was  continued 
for  30  days  from  time  to  time;  Yielding 
paying  for  each  extension,  until  the  sum  of 
$40  had  been  repaid. 

The  evidence  of  the  complainant  and  sev- 
eral witnesses  tended  strongly  to  support 
his  theory  of  the  case.  The  respondent  de- 
nied loaning  Yielding  any  money,  and  con- 
tended that  he  purchased  the  stock  straight 
out  taking  a  bill  of  sale  therefor. 

Smith  ft  McOary,  of  Birmingham,  for  ap- 
pellant 

Clark  Williams,  of  Birmingham,  for  ap- 
Iiellee. 


THOMAS,  J.  The  bill,  as  amended,  prays 
that  the  bUl  of  sale  or  transfer  of  corporate 
stock  be  declared  a  security  for  debt 

[1,2]  The  nature  and  character  of  the 
contract  In  question,  whether  that  of  the 
sale  of  stock  In  the  Julian-Beggs  Signal  Com- 
pany or  a  mortgage  thereon  or  pledge  there- 
of, was  proi)erly  shown  by  parol  evidence. 
Corley  v.  Vizard,  84  South.  299,  and  authori- 
ties collected,     if  a  debt  was  secured,  as 
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was  done  here,  the  transaction  is  a  mort- 
gage or  security  for  debt,  regardless  of  the 
wording  of  the  contract.  Harrison  v.  Maury, 
157  Ala.  227,  229,  47  South.  724;  Badgers 
V.  Burt,  157  Ala.  91,  96,  97,  47  South.  226; 
Smith  y.  Smith,  163  Ala.  604,  608,  46  South. 
168  r   Bobinson  t.  Farrelly,  16  Ala.  4T2,  476. 

[3]  We  have  carefully  examined  the  rec- 
ord, and  are  of  the  opinion  that  the  finding 
of  fact  is  supported  by  evidence  that  is 
dear,  consistent,  strong,  and  convincing. 
KnauB  T.  Dreher,  84  Ala.  819,  4  South.  287 ; 
Downing  t.  Woodstock  Iron  Co.,  93  Ala.  262, 
9  South.  177;  T.  O.  I.  ft  B.  Co.  v.  Wheeler, 
125  Ala.  638,  28  South.  88;  Folmar  y.  Leh- 
man-Durr  Oo.,  147  Ala.  472,  477,  41  South. 
760. 

The  decree  of  the  drcnit  court.  In  equity, 
is  affirmed. 

Affirmed. 

ANDBBSON,  O.  3^  and  McOL>KLIiAN  and 
SOMEBVnXIB,  JJ.,  concur. 


(20S  Ala.  en) 

ROBINSON   V.  WINSTON   COUNTY. 
(6  Div.  937.) 

(Supreme  Court  of  Alabama.    Jan.  16,  1920.) 

Couatle*  «3>I7&— Bond  and  declaration  to  oon- 
teat  election  on  issue  of  bonds  must  be  duly 
filed  with  circuit  court  derfc. 
While  Code  1907,  i  168,  providing  for  con- 
test of  a  comity  board  election  by  qualified 
county  elector  by  executing  cost  bond  and  ob- 
serving the  law  pertaining  to  probate  judge 
election  contests,  requires  approval  of  the  bond 
by  the  probate  judge,  and  section  470,  relating 
to  contests  of  such  office,  section  462,  providing 
time  for  commencing  contests,  and  section  475, 
authorizing  judgment  against  parties,  do  not 
expressly  provide  that  the  bond  shall  be  filed 
with  any  particular  officer,  they  contemplated 
that  after  its  approval  the  bond  should  be  filed 
with  the  declaration  of  contest  in  the  circuit 
court  which  has  jurisdiction  to  hear  and  deter- 
mine the  contest,  and  hence,  to  give  that  court 
jurisdiction,  the  bond  approved  by  the  probate 
judge  as  required  by  section  166,  and  the  dec- 
laration, should  be  filed  with  the  clerk  of  that 
court  within  20  days  after  declaration  of  the 
result  pursuant  to  section  462. 

Appeal  from  Cinmit  Court,  Winston  Coun- 
ty;  T.  L.  Sowell,  Judge. 

John  W.  Bobinson,  a  citizen  and  taxpayer 
and  a  qualified  voter  of  the  county  of  Win- 
ston, ffled  a  contest  against  Winston  County 
of  an  election  held  on  April  10,  1918,  to  pro- 
vide for  the  issuance  of  certain  funding  bonds 
of  the  coimty.  On  motion  of  contestee  the  pe- 
tition of  contest  was  dismissed,  and  contest- 
ant appeals.    Affirmed. 


According  to  the  petition,  the  election  was 
held  on  the  10th  day  of  Aprtl,  1019,  and  the 
result  canvassed  and  declared  on  the  Satni^ 
day  following.  The  contest  was  filed  April 
29, 1919.  The  bond  for  the  cost  was  approved 
June  30,  1919,  and  marked  ffled  on  the  same 
day.  The  motion  to  dismiss  was  based  on  the 
fact  that  the  petition  and  bond  were  not 
filed  at  any  time  required  by  law  and  that 
no  bond  for  cost  was  filed  with  the  drcnit 
court  where  the  petition  for  contest  was  filed. 

B.  L.  Blanton,  of  Jasper,  for  appellant. 
Davis  &  Pennington,  of  Jasper,  and  Ches- 
ter Tubb,  of  Haleyvlllek  for  appdlee. 

ANDEBSON,  G.  J.  This  Is  a  proceeding  to 
contest  an  election  upon  the  bond  issue  for 
public  improvements.  Section  166  of  the 
Code  of  1907,  in  providing  for  a  contest  of 
such  an  election.  In  part  says: 

"A  contest  of  the  election  held  under  this  ar- 
tide  in  any  county  may  be  made  by  any  qualified 
elector  of  the  county  by  executing  a  bond,  with 
two  snffident  sureties,  to  be  approved  by  tHe 
probate  judge  of  the  county,  for  the  payment  of 
cost  of  the  contest.  *  *  •  All  provisions  and 
incidents  of  the  election  law  of  this  state,  in- 
duding  a  contest,  which  pertain  to  the  elec- 
tion of  judges  of  probate,  shall  be  observed 
*    *    *    as  far  as  the  same  are  applicable,"  etc. 

Section  470  of  the  Code  relates  to  contest 
of  the  ofilce  of  judge  of  probate.  Section 
462  applies  to  all  contests  covered  by  the 
said  artide  and  to  which  section  470  belongs. 
Said  section  462  also  provides  that  the  con- 
test must  be  commenced  within  20  days  after 
the  result  of  the  election  is  declared,  and  that 
the  party  commencing  such  contest,  up(Hi  fil- 
ing his  statement  in  writing,  must  give  secu- 
rity for  the  cost  of  such  contest,  "to  be 
filed  and  approved  as  in  this  artide  provid- 
ed." It  is  true,  the  statute  does  not  express- 
ly provide  that  the  bond  or  security  upon 
contests  like  the  one  In  question  shall  be  filed 
with  any  particular  officer;  but  it  was  evi- 
dently contemplated  that,  as  the  written  se- 
curity or  bond  and  the  declaration  of  con- 
test are  both  Jurisdictional,  they  shall  be 
filed  together  and  in  the  court  with  jurisdic- 
tion to  hear  and  determine  the  contest  within 
20  days  after  the  declaration  of  the  result  of 
the  dectlon.  The  latter  part  of  section  475 
of  the  Code  authorizes  Judgment  in  favor  of 
a  successful  contestee  against  the  contestant 
and  his  sureties  for  the  cost  and  for  which 
execution  may  issue.  Therefore,  in  order  for 
this  provision  to  be  effectual,  fh'd  bond  or 
security  must  be  on  file  in  the  court  in  which 
the  contest  was  Instituted  and  tried.  We  are 
of  the  opinion  that,  while  section  166  of  the 
Code  of  1907  requires  the  bond  in  the  contest 
in  question  to  be  approved  by  the  Judge  of 
probate,  other  provisions  of  our  statutes  con- 
template that  after  its  approval  it  should  be 
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filed,  together  with  the  declaration  of  the  con- 
test, with  the  clerk  of  the  circuit  court,  and 
that  such  filing  was  essential  to  the  right 
and  power  of  said  court  to  hear  and  deter- 
mine the  cause.  Pearson  t.  Alverson,  VBO 
Ala.  268,  49  Sonth.  756;  Wilson  t.  Dnncan, 
U4  Ala.  660,  21  South.  1017 ;  Hutto  v.  Walk- 
er County,  185  Ala.  605,  64  South.  813,  Ann. 
Gas.  1016B,  372. 

In  the  case  at  bar,  the  bond  was  approved 
by  and  filed  with  the  probate  judge  and  was 
never  filed  with  the  clerk  of  the  circuit  court, 
and  It  was  essential  to  the  jurisdiction  of 
the  said  drcult  court  to  try  and  determine 
the  contest  that  the  declaration  and  the  secu- 
rity were  both  filed  within  20  days  after  the 
result  of  the  election  was  declared.  All  the 
authorities  are  in  accord  that  the  filing  of  a 
written  declaration  of  contest  and  written 
security  for  cost  are  both  jurisdictional 
facts,  and  that  the  same  must  be  filed 
.witfahi  the  time  prescribed  by  statute  and  not 
afterwards.  It  has  also  been  held  that  the 
general  statute  as  to  amendments  of  plead- 
ing does  not  apply  to  a  declaration  or  petition 
contesting  an  election.  Black  t.  Pate,  130 
Ala.  614,  30  South.  434;  Pearson's  Case, 
supra.  It  seems,  however,  that  in  the  case  of 
Wilson  T.  Duncan,  supra,  the  court  adhered 
to  previous  decisions  permitting  the  amend- 
ment of  security  for  cost  when  imperfect  or 
insufficient  security  had  been  given,  though 
the  opinion  expressly  states  that  without  a 
compliance  with  each  of  the  foregoing  provi- 
sions, "in  form  at  least,"  the  court  before 
which  the  contest  is  to  be  tried  has  no  right 
to  proceed.  In  said  case  the  security  was  giv- 
en for  $500  when  the  statute  required  securi- 
ty for  all  costs,  but  the  security  for  the  $500 
was  filed  with  the  declaration  of  contest  and 
in  time,  and  the  court  seems  to  have  sanc- 
tioned the  action  of  the  trial  court  in  permit- 
ting the  giving  of  security  so  as  to  cover 
all  costs,  upon  the  evident  theory  that  the 
Jurisdictional  requirement  had  been,  in  form, 
compiled  with.  The  case  of  Lowery  v.  Petree, 
175  Ala.  559,  67  South.  818,  is  to  the  same 
etTect  Here,  we  have  nothing  in  the  way  at 
a  bond  or  written  security  filed  with  the  clerk 
of  the  circuit  court  within  the  time  author- 
ised for  the  Institution  of  the  contest,  as  all 
that  was  done  was  to  lodge  and  leave  the 
bond  in  question  with  the  Judge  of  probate, 
and  it  was  too  late  to  file  the  same  with  the 
drcuit  court  so  as  to  inv(dce  the  jurisdiction 
thereof  after  the  expiration  of  20  days  from 
declaring  the  result  of  the  election. 

The  case  of  Bx  parte  Shepherd,  172  Ala. 
206,  66  South.  627,  is  not  only  not  opposed 
to  the  present  holding,  but  rather  conforms 
thereto,  as  it  holds  that  the  filing  of  security 
within  the  time  prescribed,  together  with  the 
petition  or  declaration  of  contest,  is  jurisdic- 
tional. In  said  case,  however,  the  withdraw- 
al of  the  old  and  the  refiling  were  all  done 


within  the  time  limit  prescribed  t^  the  stat- 
ute. 

The  rulings  of  the  trial  court  were  free 
from  error,  and  its  judgment  must  be  af- 
firmed. 

Affirmed. 

McCLELLAN,  SOMBRVILLB,  and  THOM- 
AS, JJ.,  concur. 


MOWER  V.  SHARIT.     (6  DIv. 


[Va  Ala.  SO) 
992.) 


(Supreme  Court  of  Alahnms.     Jan.  15,  1920. 
Rehearing  Denied  Feb.  6,  1920.) 

1.  Deeds  <s=»53— Whether  defetidaiit  signed  and 
acknowledged  the  deed  Involved  held  for  Jury. 

Where  defendant  denied  having  signed  and 
acknowledged  the  deed  on  which  plaintiff  relied, 
and  testimony  of  his  witnesses  indicated  that 
he  was  so  intoxicated  at  the  time  that  he  did 
not  know  what  he  was  doing,  the  qnestion  was, 
under  the  evidence,  for  the  Jury. 

2.  Homestead  «=>t62(l)— The  owner  and  oo- 
onpant  of  a  homestead  may  abandon  It. 

The  owner  and  occupant  of  a  homestead 
may  abandon  it,  in  such  sense  as  to  destroy 
its  homestead  character,  by  ceasing  to  occupy 
it  as  sndi  without  any  de&dte  int^tion  to  re- 
tain. 

3.  Homestead  «=3 162(1),  181(3)— A  temporary 
absence  Is  not  abandonment,  nor  conclusive 
evidenoe  of  Intention  to  abandon. 

A  temporary  absence  from  a  homestead 
with  Intention  to  retnm  is  not  an  abandon- 
ment, no  other  homestead  being  acquired  in  the 
meantime;  and  the  duration  of  such  absence,' 
thoDgh  relevant  to  the  question  of  intention,  is 
not  condnsive. 

4.  Homestead  «=>  181 V2— intent  as  to  abandon- 
ment held  for  Jury. 

Whether  defendant  intended  to  abandon  his 
homestead  held,  under  the  evidence,  for  the 
jury. 

5.  Homestead  «=>I8I(3)— OITsr  to  sell  not  evi- 
denoe of  Intention  to  abandon. 

An  offer  to  sell  one's  homestead,  not  then 
In  actnal  occupation  as  such,  is  a  fact  to  be 
considered,  bnt  it  is  not  condnsive  evidence  of 
intention  to  abandon. 

6.  Homestead  $=» 1 07— Invalid  oonveyanoe  with 
delivery  of  possession  oonstltntes  abandon- 
ment. 

The  execution  of  a  deed  to  homestead  with- 
out conformity  to  legal  requirements,  if  fol- 
lowed by  delivery  of  possession  to  the  pur- 
chaser, would  be  an  aband9nmentr  but  the  ex- 
ecution of  a  deed  invalid  vrithont  a  previous 
abandonment  is  not  itself  a  condnsive  Set  of 
abandonment,  unless  accompanied  by  surrender 
of  possession  to  the  purchaser. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  C.  B.  Smith,  Judge. 


4lE3For  otiier  cases  ■••  same  topic  and  KBT-NUMBBR  In  all  K«y-Numtiersd  Digests  sad  fiidexM 


Digitized  by 


Google 


24 


85  SOUTHERN  REPORTER 


(Ala. 


Ejectment  by  Calvin  R.  Mower  against  R. 
6.  Sharlt.  Judgment  for  defendant,  and 
plaintiff  appeals.   Afflrmed. 

Tbe  facts  sufficiently  appear  from  tbe 
«q;>inion  of  the  court. 

Smltb  ft  McCary,  of  Birmingham,  for  appel- 
lant 

Harsh,  Harsh  &  Harsh,  of  Birmingham, 
for  appellee. 

SOMERVILLE,  J.  [11  Plaintiff  sues  in 
ejectment  to  recover  certain  lands,  less  In 
area  than  80  acres  and  less  In  value  than 
$2,000,  to  which  he  claims  title  through  a 
deed  purporting  to  have  been  executed  and 
acknowledged  by  defendant  on  September  28, 
1908.  Defendant  denies  that  he  ever  signed, 
acknowledged,  or  delivered  the  deed  in  ques- 
tion, and  the  testimony  of  his  witnesses  tends 
to  show  that  he  was  so  intoxicated  on  the 
date  of  its  alleged  execution  that  he  did  not 
know  or  understand  the  nature  of  the  act 
even  if  be  did  so.  That  issue  was  there- 
fore one  of  fact  to  be  determined  by  the  Jury. 

The  tract  sued  for  was,  prior  to  1903,  the 
homestead  of  defendant  and  his  family,  in- 
cluding his  wife  and  minor  children.  His 
wife  did  not  execute  the  deed  upon  which 
plaintiff's  claim  is  founded,  and  a  vital  and 
decisive  question  In  the  case  ia  whetlier,  un- 
der the  evidence,  tbe  land  had  lost  its  home- 
stead character  by  its  abandonment  as  such 
prior  to  and  at  the  time  of  plalntifTs  alleged 
execution  of  the  deed. 

The  undisputed  facts  bearing  upon  this 
question  are  as  follows:  About  the  year  1903 
defendant's  wife  abandoned  him  and  went 
to  North  Alabama,  where  she  thereafter  re- 
sided. Thereupon  defendant  moved  with  hie 
family  to  the  home  of  his  father-in-law, 
which  was  on  a  tract  adjoining,  for  the  pur- 
pose of  taking  care  of  hla  children,  and 
annually  cultivated  six  or  seven  acres  of 
bis  own  place.  He  was  never  absent  there- 
from more  than  two  or  three  weeks  at  a 
time,  but  for  about  a  year  prior  to  Septem- 
ber, 1906,  he  himself  boarded  at  a  place  about 
seven  miles  away,  to  be  conveniently  located 
Cor  his  work.  He  kept  his  household  goods 
at  the  home  place  all  the  while,  and  often 
went  there,  and  always  claimed  it  as  his  home. 
Prior  to  this  suit  he  built  another  house  on 
the  place,  and,  his  first  wife  having  died, 
he  married  again  and  moved  on  the  place 
with  his  fiunUy  and  has  lived  there  ever 
since.  The  contentlcm  of  appellant  (plaintiff 
below)  is  that  these  facts,  coupled  with  de- 
fendant's execution  of  the  deed  while  mental- 


ly capable  of  doing  so,  were  sufficient  to 
e^ow  an  abandonment  of  the  homestead  as  a 
conclusion  of  law,  thereby  dispensing  with 
tbe  necessity  of  tbe  wife's  Joinder  in  tbe 
deed  to  render  it  a  valid  alienation  of  tbe 
property,  as  required  by  statute. 

[2,  S]  The  owner  and  occupant  of  a  home- 
stead may  abandon  it  In  such  sense  as  to  de- 
stroy its  homestead  character  by  ceasing  to 
occupy  it  as  such,  without  any  definite  in- 
tention to  return.  Lehman  ft  Co.  v.  Bryan, 
67  Ala.  658;  Pollak  v.  Caldwell,  94  Ala. 
149,  151,  10  South.  266;  CaldweU  v.  PoUak, 
91  Ala.  353,  357,  8  South.  646.  A  temporary 
absence  antmo  revertendi,  no  other  home- 
stead being  acquired  in  the  meantime,  is  not 
an  abandonment;  and  the  duration  of  the 
absence,  though  relevant  to  tbe  question  of 
intention,  is  never  i>er  se  condxislTe.  Bunker 
V.  Paquette,  37  Midi.  79;  Kaes  v.  Gross, 
02  Mo.  647,  3  S.  W.  840,  1  Am.  St  Rep. 
767 ;   102  Am.  St  Rep.  411,  note. 

[4-IJ  We  think  it  was  in  this  case  a  ques- 
tion of  fact  for  the  JtUTr  to  determine  wheth- 
er or  not  defendant  intended  to  abandon  bis 
homestead  when  be  moved  away  from  it  with 
his  family,  or  at  any  time  thereafter  before 
bis  alleged  execution  of  the  deed  of  Septem- 
ber 28,  1906.  An  offer  to  sell  one's  home- 
stead not  then  in  actual  occupation  as  sudi, 
is,  of  course,  a  fact  to  be  considered,  but  it 
is  not  conclusive  evidence  of  an  intention 
to  abandon.  Burkbardt  v.  Walker,  132  Mich. 
93,  92  N.  W.  778,  102  Am.  St  Rep.  886, 
note,  407.  So,  also,  the  execution  of  a  deed 
to  tbe  homestead  without  conformity  to  legal 
requirements  if  followed  by  delivery  of  pos- 
session to  the  purchaser,  would  be  an  aban- 
donment Thacker  r.  Morris,  166  Ala.  3d6, 
400,  62  South.  73;  McDonald  v.  Crandall, 
43  HI.  231,  92  Am.  Dec.  112,  116.  But  we 
know  of  no  authority  holding  that  the  ex- 
ecution of  a  deed,  invalid  without  a  previous 
abandonment  is  in  itself  a  conclusive  act 
of  abandonment  unless  it  is  accompanied 
or  followed  by  a  surrender  of  possession  to 
the  purchaser.  21  Cyc.  605b,  and  cases  cited ; 
Shepard  v.  Brewer,  66  IlL  383;  Horn  v. 
Tufts,  89  N.  H.  478. 

It  results  that  the  instructions  requested 
by  plaintiff  were  properly  refused,  because 
they  withdrew  from  the  Jury  the  question 
of  defendant's  intentlMi  under  the  facts 
hypothesized.    Let  Hie  Judgment  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  HcOLBLLAN  and 
THOMAS,  JJ.,  concur. 
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(Sapreme  CSonrt  of  Alabama.    Jan.  15,  1920.) 

Appeal  aid  error  «=3987(3)— Chaneellor's  llnd- 
lags  treated  as  Jnry  verdlet  where  he  saw  and 
heard  witaesses. 
In  view  of  Gen.  Acts  1915,  p.  705,  and 
pa«e  722,  amending  Act  April  6,  1911  (Laws 
1911,  p.  198),  to  amend  Code  1907,  i  2846,  pro- 
viding that  presnmptions  in  favor  of  correct- 
ness of  judgment  appealed  from  shall  not  be 
indulged.  Code  1907,  {  5956,  subd.  1,  providing 
that  no  weight  shall  be  given  the  diancellor's 
decision  npon  the  facts,  bnt  the  Snpreme  Court 
shall  weigh  the  evidence,  mnst  be  constmed 
*M  applying  where  the  judge  did  not  see  or 
hear  the  witnesses;  bnt  where  he  did,  unless 
plainly  erroneous,  the  findings  will  be  treated 
like  a  jury's  Tercet. 

Appeal  from  Circuit  Ooart,  Fayette  Coun- 
ty ;  Henry  B.  Foster,  Judge. 

Bin  by  George  D.  Ray  against  G.  M.  Wat- 
kins,  as  executor  of  the  estate  of  Lizzie  Ray, 
deceased,  and  others,  for  gpeciiic  performance 
of  a  contract  to  conrey  land.  Decree  for 
respondents,  and  complainant  appeals.  Af- 
flnned. 

The  bill  alleges  that  Uszle  Ray  executed 
a  bond  for  title  to  George  D.  Ray  for  cer- 
tain land,  and  that  the  purchase  money 
thereof  was  paid  at  a  latw  date  and  Lizzie 
Bay  executed  a  deed  to  complainant;  tmt 
that  In  the  execution  of  the  deed,  which  was 
Intended  to  be  a  warranted  deed,  the  parties 
thereto,  through  Ignorance  or  inadvertence, 
selected  as  the  Justice  of  the  peace  one  A.  D. 
Bay,  to  take  the  acknowledgment  to  the 
deed,  who  was  the  father  of  the  complain- 
ant and  grantee  in  said  deed.  It  la  further 
alleged  that  Lizzie  Ray  afterward  married 
G.  M.  Watklns,  and,  having  died,  left  i  will 
leaving  aU  of  her  property  to  Watkins  and 
naming  him  as  executor.  The  Judge  trying 
the  cause  found  the  following  facts  as  a 
basis  for  his  decree  dismissing  the  bill: 

"(1)  The  complainant's  nnde,  Alex  Bay,  at 
'the  time  he  deviled  the  land  to  Lizzie  Ray, 
then  his  wife,  expressed  a  request  or  wish  that 
■he  should  will  the  land  at  ber  death  to  the 
complainant,  and  apparently  up  to  the  time 
of  some  difference,  as  shown  by  the  testimony 
of  Lu  B.  Thompson,  between  Lizsie  Ray  and 
complainant,  when  the  latter  left  the  place, 
both  lizsie  Ray  and  complainant  expected  the 
land  to  go  to  complainant  at  Lizzie's  death. 
The  undisputed  testimony  shows  that  in  pur- 
soance  of  this  purpose  Lizzie  Ray  had  Mr. 
J.  A.  Brown  write  ber  will,  leaving  this  land 
and  all  her  personal  property  to  complainant. 
Bnt  after  her  marriage  to  respondent  Watkins, 
Ldzxie  made  another  will  devising  all  her  real 
and  personal  property  to  her  husband. 

"(2)  Lizzie  Ray  up  to  the  time  of  her  death 
was  in  possession  of  the  land,  daiming  absolute 
title  to  it,  and  during  her  life  neither  she  nor 
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complainant  ever  made  mention  of  his  having 
executed  a  deed  to  complainant,  except  that 
complainant  claims  to  have  showed  it  to  his 
brother.  Mack  Ray.  On  the  contrary,  Lizzie 
inferentially  denied  ever  having  made  a  deed 
to  complainant,  when  she  told  L.  B.  Thomp- 
son, in  the  fall  of  1912,  after  the  date  of  the 
instruments  relied  on  by  complainant,  that  she 
wan  rid  of  complainant  and  was  glad  to  get  rid 
of  him  and  it  seemed  to  her  that  complainant 
got  mad  and  wanted  her  to  make  him  a  deed  for 
staying  there. 

"(3)  If  the  bond  for  title  and  deed  were  In 
fact  executed,  they  were  withheld  from  record, 
and  their  existence  was  kept  secret  from  all 
except  complainant,  his  father,  his  brother,  and 
tiis  stepbrother.  I  have  reached  this  conclusion 
notwithstanding  the  testimony  of  George  Gnr- 
ley,  which  does  not  impress  me,  because  it 
hardly  is  probable  that  after  a  lapse  of  five 
or  six  years  thi<t  witness  would  be  able  to  re- 
call the  date  of  a  casual  call  by  the  house  of 
Lizzie  Ray,  and,  further,  because  the  statement 
aUeged  by  him  to  have  been  made  by  A.  D.  Ray, 
or  complainant,  is  not  consistent  with  their 
seemingly  studied  care  to  keep  the  existence 
of  that  document  secret  until  after  the  death 
of  the  principal  obligor,  if  it  in  fact  was  exe- 
cuted. It  hardly  is  probable.  In  view  of  their 
continued  reticence  to  all  their  friends,  that 
they  would  have  proclaimed  the  fact  to  a  com-  ' 
parative  stranger  in  that  neighborhood. 

"(4)  With  the  exception  of  complainant's 
alleged  disclosure  to  Mack  Ray,  his  brother, 
the  day  of  the  alleged  execution  of  the  deed, 
complainant  did  not  disclose  his  daim  to  having 
a  deed  until  about  three  weeks  after  Mrs.  Wat- 
kins' death,  although  the  day  after  her  burial 
he  saw  defendant  Watkins  and  asked  him  if  he 
had  found  among  Mrs.  Watkins'  papers  a  will 
or  deed  to  him,  and  was  informed  by  Watkins 
that  he  (Watkins)  was  daiming  the  land  under 
Mrs.  Watkins'  will. 

"In  these  drcumstances  it  requires  clear  and 
convincing  proof  of  the  execution  of  the  deed 
and  bond  for  title  to  satisfy  the  mind  that  they 
were  in  fact  executed,  and  e^iiecially  should 
the  proof  be  free  of  marks  of  suspicion.  All 
the  witnesses  were  examined  orally  before  the 
court,  and  I  thus. had  opportunity  to  observe 
the  bearing  and  demeanor  of  the  witnesses,  and 
in  a  general  way  know  the  personal  character 
of  most  of  the  witnesses. 

"The  alleged  bond  for  title  makes  no  men- 
tion of  a  life  estate  to  be  reserved  to  lizzie 
Ray,  bnt  calls  for  the  execution  of  a  warranty 
deed,  and,  in  legal  effect,  a  deed  granting  the 
present  right  of  enjoyment,  and  the  considera- 
tion expressed  in  the  bond  for  title  is  $300,  the 
evidence  sliowing  that  the  property  was  worth 
over  $2,000.  Under  this  bond  for  title  the 
complainant  had  the  right  to  compel  the  execu- 
tion of  a  warranty  deed  with  present  right  of 
enjoyment  for  the  sum  of  $300,  and  couJd  then 
eject  Mrs.  Lizzie  Ray  (Watkins)  from  this  land, 
wliich  was  Rubstantially  all  the  property  she 
owned.  But  when  the  deed  is  written  there  is 
inserted  a  condition  that  it  is  to  take  effect  at 
the  death  of  Lizzie  Ray,  and  not  before.  Under 
the  bond  for  title,  if  genuine,  complainant  could 
have  compelled  the  execution  of  a  deed  con- 
veying  a   present   right   of   possession.     If  a 
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deed  were  fabricated  for  fhe  pnrpoM  of  making 
a  false  daim,  the  iiuertioii  of  soch  a  danse 
misht  be  thoocbt  more  readOr  to  ezplalo  tbe 
failnre  to  record  tbe  deed  and  tbe  keepins 
secret  of  tbe  claim  to  tbe  land  tbroacb  a  num- 
ber of  years,  and  antO  after  tbe  deatb  of  tbe 
alleged  grantor. 

■rrbe  alleged  drenmstancea  of  tbe  execntlon 
of  tbe  bond  for  title  are,  I  am  coDTinced,  sns- 
pidooa.  According  to  tbe  testimony  of  com- 
plainant and  his  witnesses  there  just  happened 
to  be  present  as  witnesses  complainant's  father, 
his  brother,  and  bis  stepbrother.  The  com- 
plainant testified  that  the  trade  between  him 
and  Lizzie  Bay  called  for  a  deed  to  be  ezecnted 
tliat  morning,  and  the  only  reason  it  was  not 
executed  was  because  his  father,  being  a  Justice 
of  tbe  peace  in  Towaloosa  county,  could  not 
take  an  acknowledgment  in  Fayette  county. 
Apparently  for  that  reason  alone  complainant 
asserts  that  without  any  change  of  tbe  terma 
of  the  trade,  except  as  tbe  bond  for  title 
changed  them,  lixaie  Bay  gave  up  her  right  to 
present  payment  of  the  purchase  money  and 
oomplaisiint  his  right  to  present  execution  of 
the  deed,  and  postponed  tbe  completion  of  the 
trmnaaction  for  nearly  two  months.  And  this 
ocenrred  although  tbe  transaction  was  in  tbe 
morning  and  within  a  mile  of  a  competent  Jus- 
tice of  tbe  peace  or  notary  public,  to  obtain 
whose  serriccs  no  effort  whatever  was  made. 
U  that  Justice  or  notary  bad  been  called  in, 
complainant,  if  be  in  fact  made  tbe  trade  with 
Lizzie  Bay,  would  have  had  a  deed  executed 
under  drenmstancea  which  would  have  dispelled 
all  suspidon  as  to  the  bona  fides  of  the  trans- 
action. 

"Likewise  is  tbe  testimony  with  reference 
to  the  execution  of  the  deed.  Complainant 
and  Lizzie  Bay  lived  witliin  a  mile  of  a  compe- 
tent Justice  or  notary  public  of  Fayette  county. 
But,  instead  of  having  that  justice  write  tbe 
deed  and  take  the  acknowledgment,  complainant 
says  they  took  a  long  Journey  to  his  father's 
home  in  Tuscaloosa  county,  and,  as  in  tbe  case 
,of  the  bond  for  title,  tbe  only  persons  who 
witnessed  tbe  execution  of  the  deed  were  mem- 
bers of  complainant's  immediate  family.  He 
attempts  to  explain  this  by  saying  that  Lizzie 
Bay  would  not  have  anybody  but  his  father 
make  tbe  deed.  But  the  testimony  shows  that 
she  bad  a  friend,  Mr.  J.  A.  Brown,  in  Berry, 
to  whom  she  had  gone  to  write  tbe  will  in 
which  she  left  her  property  to  complainant.  It 
is  a  fact  of  general  knowledge  that  most  people, 
^hen  they  do  not  employ  a  lawyer,  are  more 
Rolidtous  to  have  a  friend  In  whom  tfaey  have 
implidt  confidence  to  make  their  wills  than 
ihey  are  with  reference  to  any  other  kind  of 
document.  So  it  hardly  seems  reasonable  that, 
having  such  a  friend  within  a  mQe  of  her  resi- 
dence to  whom  she  could  have  gone  for  advice 
and  for  the  making  of  the  deed,  Lizzie  Bay,  In 
feeble  health,  as  the  testimony  shows,  should 
have  gone  a  Journey  of  16  to  18  miles  In 
winter  weather  for  the  purpose  of  having  com- 
plainant's father  make  the  deed,  for  the  sole 
reason  that  there  was  no  one  else  whom  she 
would  trust  to  make  it  for  her. 

"Complainant's  conduct  and  dedarations  aft- 
er tbe  date  he  claims  the  deed  was  executed  are 
wholly  inconsistent  with  his  claim  to  have  had 
a  deed  since  February  2,  1912.    J.  B.  Hogg,  a 


man  of  good  character  and  a  credible  witness, 
testified  positively  that  in  the  fall  of  1912, 
when  complainant  was  trying  to  get  him  to 
buy  the  land,  be  went  on  it  with  complainant; 
that  complainant  asked  him  not  to  mention  any- 
thing about  his  sdling  tbe  place  to  Lioae 
Bay;  that  the  witness  then  asked  complainant 
if  he  had  a  deed  to  the  land,  and  complainant 
replied  that  he  did  not  have  a  deed  to  it,  but  he 
could  get  one  for  the  witness  if  be  bought  it. 
This  occurred  within  less  than  a  year  after  the 
date  of  the  deed  which  complainant  offered 
in  evidence,  and  he  could  not  have  forgottes 
that  he  had  a  deed,  if  in  fact  he  bad  one. 

"J.  H.  Stone,  complainant's  pastor,  testified 
that  the  day  after  Mrs.  Watkins  was  buried  be 
accompanied  complainant  to  Tuscaloosa,  at  tbe 
latter's  request,  and  to  be  a  witness  to  what- 
ever might  occur,  to  sec  Watkins;  that  com- 
plainant asked  Watkins  If  he  had  found  in 
Lizzie  Bay's  papers  a  wQl  or  deed  to  tbe 
complainant  for  this  land;  that  Watkins  tdid 
him  be  bad  not,  but  that  she  had  left  a  will 
giving  everything  to  him  (Watkins) ;  that  they 
accompanied  Watkins  to  the  ofiSce  of  the  pro- 
bale  Judge  and  had  tbe  win  read  over  to  them, 
and  that  complainant,  thongh  WatUas  aasertetf 
ownership  nnder  Us  will,  did  not  then  daim 
to  have  a  deed  to  the  land,  but  did  aak  Wat> 
kins  if  he  bad  found  a  will  or  deed  to  complain- 
ant for  the  land. 

"J.  A.  Alexander  testified  that  he  went  out 
of  town  with  complainant  on  bis  return  trip 
on  the  day  be  saw  Watkins  in  Tuscaloosa;  that 
complainant  told  witness  that  he  had  a  will  to 
the  land  and  Watkins  had  a  will  to  it;  that  he 
thought  he  could  'bust'  the  Watkins  will,  and 
as  his  reasons  for  thinking  he  could  break  the 
Watkins  will  stated  that  his  unde  willed  the 
place  to  Lizzie  Bay  and  told  her  he  wanted 
complainant  to  have  it  at  her  death,  and  that  if 
he  knew  that  she  would  not  will  complainant 
the  place  he  himself  would  vrill  it  to  him  then. 
Complainant  then  did  not  make  any  assertion 
be  had  a  deed,  but  claimed  it  nnder  a  prior 
will  of  Lizzie  Bay,  and  discussed  the  probability 
of  making  good  his  claim  to  the  land  by  break- 
ing the  Watkins  wHI. 

"J.  B.  Wheat  testified  that  he  heard  a  conver- 
sation between  complainant  and  Wheat's  wife, 
complainant's  sister,  some  four  or  five  days 
after  Lizzie  Watkins'  deatb;  that  in  that  con- 
versation complainant  told  Mrs.  Wheat  that 
he  had  seen  the  Watkins  will  and  that  it  was' 
good;  that  be  oould  not  break  the  will;  that  in 
reply  to  a  question  by  Mrs.  Wheat  as  to  what 
complainant  was  going  to  do  about  it  complain- 
ant replied  that  he  was  going  to  sue  old  man 
Watkins  for  the  money  due  to  him  for  im- 
provements he  made  on  the  place;  and  that 
complainant  said  nothing  about  having  a  deed 
to  the  place. 

"3.  A.  Brown,  who  wrote  tbe  will  In  which 
Lizzie  Bay  left  the  property  to  complainant, 
testified  that  shortly  after  Mrs.  Watkins'  death 
complainant  went  to  see  him  and  asked  him  if 
he  remembered  writing  such  a  will  and  tbe 
contents,  and  that  complainant  then  made  no 
mention  of  having  a  deed  to  the  place;  that 
about  three  weeks  afterwards  complainant 
again  went  to  see  bim  and  then  daimed  that 
be  had  a  deed  which  Mra.  Watkins  delivered 
to  him  some  time  during  the  summer  before 
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ehe  died.  This  was  tlie  snmmer  of  1915, 
whereas  complainant  testified  that  the  deed  was 
delivered  to  him  in  the  winter  of  1912. 

"The  complainant's  possession  of  the  bond 
for  title  is  .not  very  satisfactorily  explained. 
Complainant  says  he  tamed  it  back  to  lizzie 
Bay  at  the  time  she  delivered  the  deed,  and 
explains  Us  possession  of  it  on  the  trial  by 
saying  that  lizzie  Ray  afterwards  gave  it  to 
him.  It  appears  that  Lizzie  Ray  held  on  to  all 
papers  whether  they  were  important  or  not, 
as  shows  by  the  testimony  of  complainant  that 
she  kept  carefoUy  the  old  form  of  bond  for 
title.  This  habit,  it  seems,  would  have  led  her 
to  keep  the  $1,600  bond  for  title  which  had 
been  delivered  back  to  her  as  evidence  that  its 
conditions  had  been  complied  with. 

"Lizzie  Ray  could  not  read  or  write.  Com- 
plainant testified  that  she  kept  this  old  form  of 
bond  for  tifle  among  other  papers;  that  nei- 
ther he  nor  Us  father  could  write  a  bond  for 
title;  and  that  Liszie  Ray  went  to  her  trunk 
«nd  got  out  this  form  from  among  other  papers 
and  brought  it  to  him  to  copy,  although  she 
could  not  read  or  write." 

McNeil  tc  Monroe,  of  TayettOk  and  Har^ 
wood,  McKlnley,  McQueen  ft  Aldridge,  of 
Tuscaloosa,  for  appellant 

Foster,  Vemer  ft  Bice,  of  Tuscaloosa,  for 
appellees. 

THOMAS.  J.  This  decision  must  rest  on 
a  question  of  fact.  As  shown  by  the  record, 
the  witnesses  were  examined  orally  before 
the  court  The  Jud£e  had  the  benefit  of  ob- 
serving the  manner  and  general  demeanor  of 
the  witnesses  and  the  better  opportunity  to 
pass  upon  the  credibility  of  the  testimony. 
His  finding  has  the  force  of  a  verdict  of  a 
Jury.  In  Andrews  v.  Orey,  74  South.  62,  this 
court  dedared  that  section  S955  of  the  Code 
of  1907,  subd.  1,  providing  that  on  chancery 
appeal  no  weight  shall  be  given  the  chan- 
cellor's decision  upon  the  facts,  but  the  Su- 
preme Court  shall  weigh  the  evidence,  ap- 
plies only  where  the  Judge  trying  the  issue 
had  not  the  advantage  of  seeing  and  hear- 
ing the  witnesses  when  giving  their  testi- 
mony orally  in  open  court  under  the  provi- 
sions of  the  act  of  S^tember  22,  1916  (Gen. 
Acta^  p.  706).  nds  construction  of  said  stat- 
utes was  followed  in  Manchuria  S.  S.  Co.  v. 
Donald  ft  Co.,  200  Ala.  638,  77  South.  12; 
State  T.  T.  J.  Mattox  Cigar  ft  Tobacco  Co., 


201  Ala.  229,  77  South.  768,  766;  Blair  v. 
Jones,  201  Ala.  293,  78  South.  69;  Hess  v. 
Hodges,  201  Ala.  809,  78  South.  86,  li.  R.  A. 
1918D,  868;  Faulkner  v.  Fowler,  201  Ala. 
685,  79  South.  257;  Barton  v.  Burton  Mfg. 
Co.,  79  South.  664;  Hampton  t.  Counts,  80 
South.  413. 

The  act  approved  S^tember  22,  1915, 
amended  an  act  approved  April  S,  1011 
(Laws  1911,  p.  198)  to  amend  section  2846  of 
the  Code,  and  was  to  the  effect  that  a  rul- 
ing on  a  motion  for  a  new  trial  in  the  cir- 
cuit couirt  dty  court  and  court  of  like  Juris- 
diction, county  court  of  law  and  equity,  or 
probate  court,  in  granting  or  refusing  same, 
may  be  reserved  for  review  by  a  bill  of  ex- 
ceptions. Said  act  contains  the  further  pro- 
vision that — 

"No  presumption  in  favor  of  the  correctness 
of  the  judgment  of  the  court  appealed  from, 
shall  be  indulged  by  the  appellate  court"  Gen. 
Acts  1019,  p.  722. 

The  effect  given  by  this  court  to  the  lat- 
ter provision  of  said  act,  in  law  and  equity 
cases,  is  that  where  the  evidence  is  ore  ten- 
us  before  the  trial  judge,  unless  plainly  er- 
roneous, the  findings  of  fact  will  be  treated 
like  the  verdict  of  a  jiu^.  Andrews  v.  Grey, 
supra;  Sntzpatrick  v.  Stringer,  200  Ala. 
674,  76  South.  932;  Faulkner  v.  Fowler, 
supra. 

The  same  rule  was  held  applicable  to  the 
revleMTing  by  this  court  of  tbe  facts  on 
which  the  granting  or  refusing  of  a  new 
trial  at  law  was  rested.  Adams  Hdw.  Co. 
V.  Wlmblsh.  201  Ala.  648,  78  South.  902; 
Caravella  Shoe  Co.  v.  Hubbard,  201  Ala.  646, 
78  South.  899;  Cole  v.  A.  a  S.  B.  Co.,  201 
Ala.  193,  77  South.  719;  Veld  v.  Roberts,  200 
Ala.  676,  76  South.  934.  Tbia  rule  must  ob- 
tain where  a  new  trial  is  granted  under  like 
circumstances  in  equity. 

We  wUl  not  disturb  the  final  decree  of  the 
court  granting  the  rehearing.  Cobb  v.  Ma- 
lone,  02  Ala.  630,  9  South.  738;  N.  C.  ft  St 
Ll  By.  Co.  y.  Crosby,  194  Ala.  838,  70 
South.  7. 

The  decree  of  the  circuit  court;  in  equity, 
is  affirmed. 

Affirmed. 

ANDBRSON,  0.  J.,  and  UtiCOJESLLAN  and 
SOMHRVIIXB,  Jjr.,  concur. 


Digitized  by 


Google 


28 


85  SOUTHERN  REPORTER 


(Ala. 


(a03  Ala.  686) 

STATE  V.   MERRILL.     (7   Div.  31.) 

(Supreme  Court  of  Alabama.    Jan.  15,  1920.) 

1.  Intoxicating  liquors  «» 1 34— Whisky,  noon* 
shine  whisky,  or  corn  whisky  prohibited  with- 
in statute  providing  for  oonflsoating  trans- 
porting vehicles;  "prohibited  liquors  and  bev> 
eragas." 

"Whisky,"  "moonsldne  whisky,"  or  "com 
whisky"  are  within  the  expression  "prohibited 
Uquors  and  beverages,"  as  defined  in  the  general 
prohibition  laws  of  the  state  (Ckn.  Laws  1919, 
p.  6). 

2.  Intoxicating  liquors  «s>2SI  —  Intervening 
owner  of  vehicle  must  establish  title  and  lack 
of  knowledge  of  use. 

Upon  seizure  of  an  automobile  for  illegal 
transportation  of  intoxicating  liquors,  under 
Oen.  Laws  1919,  pp.  6,  13,  and  14,  the  burden 
of  proof  is  upon  the  intervening  owner  to  es- 
tablish his  superior  title  thereto  tCad  to  prove 
no  knowledge  or  notice  of  its  illegal  use,  and 
that  he  could  not  by  reasonable  diligence  have 
obtained  knowledge  or  notice  thereof  to  prevent 
such  illegal  use. 

3.  Intoxicating  liquors  «=a25 1— Evidence  held 
to  show  owner  of  automobllo  had  liquor  In  his 
machine. 

In  a  proceeding  to  condemn  an  automobile 
because  used  in  the  unlawful  transportation  of 
intoxicating  liquors,  in  which  the  owner  inter- 
vened as  claimant,  evidence  held  to  show  that 
its  owner  did  have  liquor  in  his  possession  and 
on  his  person  while  driving  the  machine. 

4.  Intoxicating  liquors  «=325l — Burden  not  on 
stats  to  show  oondsmned  automobile  was  used 
In  transportation  of  liquors. 

In  an  action  to  condemn  an  automobile  for 
use  in  unlawful  transportation  of  intoxicating 
liquors,  the  burden  is  not  upon  the  state  to 
show  that  the  liquors  were  being  conveyed  for 
another  over  or  along  a  public  street  or  high- 
way, and  that  the  owner,  intervening  as  claim- 
ant, aided,  assisted,  or  had  knowledge  or  notice 
thereof. 

5.  Intoxicating  liquors  (8=3247— Unlawful  trans- 
portation on  one's  psrson  held  to  subject  his 
antomobiie  to  oondemnatlon. 

In  view  of  Gen.  Laws  1919,  pp.  7,  IS,  K  2, 
18,  and  Gen.  Acts  1915,  p.  27,  |  24,  the  unlaw- 
ful transportation  of  liquor  on  one's  person  for 
his  own  use  in  his  own  automobile  over  any 
part  of  the  state,  whether  it  be  a  public  way 
or  not,  is  sufficient  for  its  condemnation  by  the 
state. 

6.  Intoxicating  liquors  «S325I— Party  claiming 
automobile  must  iaterveno  In  condemnation 
proceedings. 

Where  the  wife  of  intervener,  claiming  an 
automobile  which  the  state  sought  to  condemn 
for  unlawful  transportation  of  intoxicating  liq- 
uors, did  not  set  up  her  right,  title,  or  interest 
to  the  extent  of  purchase  money  advanced  by 
intervention  as  required  by  statute,  where  she 
had  legal  notice  of  the  condemnation  proceeding, 
held  that,  in  the  state  of  the  pleadings,  her  in- 


terest, if  any,  was  concluded  by  the  decree  (Gen. 
Laws  1919,  p.  13,  {  13). 

7.  Appsal  and  orror  «=ai009(l)  — Finding  of 
fact  on  hearing  witnesses  given  sffect  of  ver> 
diot. 

Where  the  trial  Judge  in  equity  suit  heard 
and  observed  the  witnesses  upon  ore  tenus  ex- 
amination in  open  court,  the  finding  of  fact  is 
entitled  to  and  given  the  effect  of  a  verdict. 

Appeal  from  (Xrcnit  (3ourt,  Shelby  County; 
Hugh  D.  Merrill,  Judge. 

Bill  by  the  State  ot  Alabama  to  condemn 
one  Winton  Six  touring  antomobiie  and  the 
prohibited  liquors  therein  contained,  found 
in  the  possession  of  Bob  Merrill.  From  the 
decree  rendered,  complainant  appeals.  Af- 
firmed in  part,  reversed  and  rendered  In  part, 
and  remanded.  In  response  to  the  bin  Will 
Newell  intervened,  and  claimed  an  automo- 
bile wire  wheel  and  tire  which  he  claimed 
was  loaned  to  Bob  Merrill  -  and  which  was 
seized  with  the  car. 

J.  Q.  Smith,  Atty.  Oen.,  and  Longshore, 
Koenlg  &  Longshore,  of  Ck>lumbiana,  for  the 
State. 

Leeper,  Haynes  &  Wallace  and  I.  Ii.  Saxon, 
all  of  Colnmbiana,  for  appellee. 

THOBIAS,  J.  The  suit  in  equity  by  the 
prosecuting  ofllcer  of  the  county  for  the  con- 
demnation of  the  Winton  Six  touring  auto- 
mobile. No.  30042,  resulted  in  a  decree  for  in- 
tervener asserting  ownership  therein. 

[I]  The  act  approved  January  25,  1919 
(Laws  1919,  p.  6),  to  further  suppress  the 
evils  of  intemperance,  to  restrict  the  receipt, 
possession,  and  delivery  of  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  or 
prohibited  liquors  and  beverages^  and  fixing 
punishment  and  penalties,  contains  the  fol- 
lowing provisions:  Section  2.  That  it  shall 
be  unlawful  for  any  person  "to  carry"  any  of 
the  prohibited  liquors  or  beverages,  or  to  have 
in  possession  or  possess  In  this  state  any  of 
the  said  prohibited  liquors  and  beverages,  in 
any  quantity  whatsoever,  except  wine  or 
cordial  made  from  grapes  or  other  frolta, 
when  these  are  grown  by  the  person  making 
the  same  for  his  own  domestic  use,  ui>on  hia 
ovm  premises,  and  kept  thereon,  and  not  in 
excess  of  the  quantity  and  within  the  time 
permitted  by  the  act  In  section  13  of  the  act 
it  is  provided: 

"That  all  conveyances  and  vehides  of  trans- 
portation of  any  kind,  whether  on  the  waters 
of  the  state,  under  the  water,  cm  land  or  in  the 
air,  which  liave  been  or  are  used  for  the  illegal 
conveying  of  any  prohibited  liquors  or  bever- 
ages, into  this  state,  or  from  one  point  in  the 
state  to  another  point  within  the  state,  includ- 
ing any  animala  that  may  be  hitched  to  any  ve- 
hicle so  illegally  used,  together  with  aU  harness 
and  other  accessories  employed  in  such  illegal 
transportation,  shall  be  contraband  and  be  for- 
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feit«d  to  the  state  of  Alabama,  and  ahan  be 
•eized  by  any  sheriff  or  other  arresting  officer 
or  any  other  person  acting  under  authority  of 
law  In  the  enforcement  of  the  prohibition  laws 
ct  the  state,  who  becomes  cognizant  of  the  facts 
or  who  finds  liquor  in  such  conveyance  or  vehi- 
de  being  illegally  transported  as  aforesaid." 
Gen.  Laws  1919,  pp.  6,  13. 

The  prohibited  llg.nor8  and  beverages  desig- 
nated in  the  act  are  such  as  are  defined  by 
existing  laws,  and  also: 

"All  liquors,  Uqnids,  drinks  or  beverages, 
made  in  imitation  of  or  intended  as  a  sabstitute 
for,  beer,  ale,  mm,  gin,  whisky  or  for  any  oth- 
er aIc(Aolic,  spirituous,  vinous  or  malt  Uquor; 
and  further,  that  any  liquor,  drink  or  liquid 
made  or  used  for  beverage  purposes  containing 
any  alcohol,  shall  be  deemed  an  alcoholic  liq- 
uor, within  the  meaning  of  the  term  'prohibited 
Uqnors  and  beverages'  as  defined  in  this  act  in 
connection  with  the  existing  prohibitioii  laws  of 
Alabama."    Section  1. 

Bespectlve  references  are  made  to  the  liq- 
nida  or  beverages  carried  by  the  occupant  or 
occupants  of  said  car  as  "whisky,"  "moon- 
shine whisky,"  or  "com  whisky."  Such  liq- 
uors are  within  the  expression  "prohibited 
Bquors  and  beverages,"  as  defined  by  the 
general  prohibition  laws  of  the  state. 

[2]  This  court  recently  said  of  the  burden 
of  proof  in  condemnation  proceedings  under 
the  terms  of  the  act  approved  January  25, 
1919  (Gen.  Laws,  pp.  6,  13,  14),  In  State  of 
Alabama  ex  rel.  Jos.  R.  Tate,  Sol.,  v.  One 
Lexington  Antomoblle,  84  South.  297,  that — 

On  a  "seizure  of  a  'conveyance  or  vehicle  of 
transportation'  while  in  the  act  of  the  Illegal 
eonveying  of  any  prohibited  liquors  or  beverag- 
es,' the  burden  of  proof  is  cast  by  the  statute 
•D  the  intervening  owner  or  claimant  (1)  to  es- 
tablish his  superior  title  thereto,  and  (2)  to 
prove  that  he  had  'no  knowledge  or  notice*  of 
the  illegal  use  of  the  vehicle  or  could  not  'by 
reasonable  diligence  have  obtained  knowledge 
or  notice  tfaereor  to  prevent  that  illegal  use." 

See  further  and  more  recent  statement  of 
the  rule  in  State  v.  Crosswhite,  84  South.  813. 

[S,  4]  The  evidence  Is  without  conflict  that 
the  Wlnton  Six  touring  automobile  in  ques- 
tion, sought  by  the  Instant  bill  to  be  con- 
demned, was  In  the  possession  of  Its  owner. 
Bob  Merrill,  and  being  driven  along  a  "road" 
In  the  county  of  Shelby  and  "at  the  L.  &  N. 
Depot"  in  Columbiana,  within  the  state  6f 
Alabama;  that  the  only  other  occupant  of 
the  car  at  the  time  of  seizure  was  one  CSon- 
nell,  who  had  a  quart  of  moonshine  com 
whisky  in  his  pocket,  and  as  he  alighted  at 
the  time  the  car  was  intercepted  broke  the 
same  over  the  door  of  the  car ;  that  Connell 
had  the  whisky  In  his  pocket  as  the  car  pro- 
ceeded along  the  road,  did  not  remove  It 
from  his  pocket  or  otherwise  deposit  It  In  the 
ear,  and  that  the  owner  did  not  know,  \(1ifle 
Ocmnell  was  an  occupant  of  the  car,  that  he 
had  whisky  In  his  pocket.    The  evidence  fails 
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to  show  that  said  owner  made  Inquiry  of  Con- 
nell  of  the  nature  or  Character  of  the  con* 
tents  of  the  package  he  carried  at  the  time 
of  becoming  or  being  an  occupant  of  the  car. 

An  analysis  of  the  testimony  of  the  several 
witnesses  discloses  that,  of  the  state's  wit- 
nesses. Moon  and  McGhee  testified  positively 
that  defendant,  MerriU,  had  prohibited  liq- 
uor at  the  time  he  alighted  from  the  car,  and 
as  he  was  to  be  searched  by  the  officers  at  the 
time  of  seizure  threw  the  bottle  containing 
whisky  onto  the  edge  of  the  road,  where  It 
was  later  found  by  said  officers.  State  wit- 
ness Moon  testified  that  officer  Horton  was 
about  12  feet  away  when  the  search  was 
made;  that  Merrill  did  not  then  "throw  the 
bottle,"  but  did  throw  It  Just  as  witness 
"started  up  to  search  him."  A  witness  for  de- 
fendant or  Intervener  testified  he  was  one  of 
the  deputies  assisting  In  making  the  arrests 
and  seizure;  was  about  10  feet  from  defend- 
ant while  he  was  being  searched  and  saw  the 
officers  "when  they  searched  him" ;  that  was 
all;  that  If  he  threw  any  bottle  away  wit- 
ness did  not  see  him  do  so. 

Defendant's  witness  Connell  corroborated 
defendant  In  the  fact  that  the  latter  had  no 
whisky  on  the  occasion  In  question;  gave 
as  the  reason  for  such  statement  that  he 
"spent  with  him  the  night  before  and  had 
some  whisky  and  we  were  very  dry  the 
next  morning,  and  he  didn't  offer  me  (wit- 
ness) anything  to  drink" ;  that  witness  also 
had  whisky  that  night  and  did  not  offer 
defendant  "anything  either."  This  witness 
further  testified  he  had  whisky  when  they 
got  to  the  L.  &  K.  Depot  at  (Tolumblana, 
at  the  time  of  the  arrests  and  seizure;  that 
witness  did  not  know  Merrill  had  whisky 
and  the  latter  did  not  know  witness  had 
whisky;  that  witness  kept  It  a  secret  from 
his  companion  for  the  reason  he  "didn't  want 
It  drunk  up,"  and  "wasn't  going  to  take  any 
chances  on"  its  consumption.  We  are  not 
Impressed  with  the  conclusions  of  this  witness 
that  the  defendant,  Merrill,  had  no  whisky 
on  the  occasion  mentioned.  So  much  for 
the  respective  tendencies  of  the  evidence. 

In  the  decree  it  Is  declared  of  the  tendency 
of  the  state's  evidence  that  the  owner  of  the 
car,  Merrill,  "had  In  his  possession  pint 
bottle  with  com  whisky  In  It,  which  was 
thrown  by  him  in  some  honeysuckle  vines 
near  the  road  and  was  afterwards  found  by 
the  officers  who  seized  the  car" ;  and  of  that 
for  the  defendant  It  tended  to  show  "he  did 
not  have  any  whisky  In  his  possession  im- 
mediately before  or  at  the  time  of  the  seizure 
of  the  car,  and  that  he  had  no  knowledge 
that  Connell  had  whisky  In  his  possession." 
The  decree  contains  the  further  statement: 

"(Conceding  that  the  state's  contention  is  cor- 
rect that  the  defendant,  Merrill,  had  whisky 
in  his  possession  immediately  before  or  at  the 
time  of  the  seizure  of  the  automobile,  I  do  not 
think  titat  it  should  b«  condemned  under  the 
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weQ-establiahed  mle  for  the  oonBtruction  of 
penal  statates.  The  burden  ie  upon  the  state 
to  reasonably  aatiafr  the  court,  not  only  t]iat 
the  aatomobile  was  used  for  conveying  prohib- 
ited liquors  or  beverages,  but  that  said  liquors 
were  being  conveyed  by  the  defendant,  Merrill, 
for  another,  or  that  he  aided  or  assisted  in  such 
unlawful  use,  or  had  knowledge  or  notice  there- 
of,, or  could  by  reasonable  diligence  have  ob- 
tained knowledge  or  notice  thereof.  •  •  • 
It  may  be  conceded  •  •  *  that  Merrill  had 
knowledge  of  the  fact  that  Connell  had  a  quart 
of  whisky  in  his  possession,  yet  the  state  has 
not  made  out  its  case,  because  it  does  not  show 
by  the  evidence  that  the  prohibited  liquors  or 
beverages  were  being  conveyed  or  transported 
ov«r  or  aiong  anv  pubilie  tireet  or  Kiffhioav. 
The  evidence  shows  that  the  automobile  was 
seized  while  going  along  a  road  in  Columbiana. 
The  testimony  fails  to  show  that  it  was  a  pub- 
lic street  or  highway.  The  burden  is  upon 
the  state  to  show  that  the  prohibited  liquors 
were  being  conveyed  along  a  public  street  or 
public  road."     (Italics  supplied.) 

The  trial  court  rests  the  condnsion  on 
JcAnson  V.  State,  105  Ala.  113, 114, 17  South: 
99,  where  the  proeecation  was  for  shootliig 
along  or  across  a  public  road  and  had  re- 
sulted In  conviction.  The  conclusion  there 
reached  was  in  consonance  with  rales  of 
criminal  procedure  applicable  to  a  conviction 
for  the  statutory  offense  there  In  question. 
The  statutes  under  which  the  instant  con- 
demnation is  sought  are  not  subject  to  the 
burden  of  proof  that  the  act  of  transporta- 
tion miM  have  been  on  or  along  a  designated 
public  place,  as  was  declared  to  be  the  law 
governing  In  Johnson's  Case.  The  burden 
of  proof  of  Intervener  after  seizure  is  that 
recently  announced  In  State  t.  One  Lexing- 
ton Automobile,  supra,  and  In  State  v.  Cross- 
white,  supra. 

[I]  Appellee  Insists  that  since  section  13 
(Gen.  Laws  1919,  p.  13)  does  not  define  by 
its  terms  what  is  meant  by  expressions  "il- 
legal conveying,"  or  Illegal  transportation 
of  prohibited  llQuors  or  beverages,  that 
ttiout^  defendant  was  conveying  in  his  car 
a  prohibited  liquor  along  "the  road"  in  this 
state  for  himself  or  another,  no  offense  was 
shown  to  have  been  committed,  unless  it 
was  also  shown  that  such  road  was  a  public 
highway.  If  we  look  to  section  24  of  the 
Bonner  Act  to  ascertain  if  such  phrase  or 
phrases  are  there  defined  (Gen.  Acts  1916, 
f  24,  pp.  8,  27),  the  provision  is  that  it  shall 
be  unlawful  for  any  person,  whether  a  com- 
mon carrier  or  not,  to  accept  from  another 
for  shipment,  transportation,  or  delivery  or 
to  ship  or  deliver  prohibited  liquors  for  or 
to  another,  or  to  convey  or  transport  the 
same  over  or  along  any  public  street  or  high- 
way for  another.  Such  provision  is  not 
all-comprehensive  as  to  place^  ownership,  or 
Character  of  tran^ortatlon  of  prohibited 
liquors  or  beverages.  By  section  2  of  the 
Shaw  Prohibition  Act  (Gen.  Laws  1919,  p. 


7),  It  is  made  unlawful  for  any  carrier,  or 
other  person,  association,  -  or  combinatloii  of 
persons,  to  "carry"  any  prohibited  liquors 
or  beverages  in  any  quantity  whatsoever, 
regardless  of  the  point,  within  or  without 
the  state,  or  "to  accept  the  delivery  of  or 
to  receive,  have  in  possession,  or  possess 
in  this  state,  any  of  said  prohibited  liquors 
and  l)everages  as  defined,  by  this  act  or  the 
existing  laws  of  the  state  of  Alabama,  in 
any  quantity  whatsoever."  No  doubt  it  was 
the  legislative  Intent,  given  ezpreeslao  In 
the  recent  enactment,  to  sapplemott  Oie  pro- 
vision of  section  24  of  the  Bonner  Act  In 
such  wise  as  to  forbid  the  iKMsesslon,  re- 
ceipt, and  carriage  of  prohibited  liquors  or 
beverages  by  ot  for  any  person  at  any  public 
or  private  place;  that  Is,  liquors  or  tiev- 
erages  that  were  not  within  the  ezceptl(HUi 
provided   In   the  act     Section   2   of   Act. 

Under  such  recent  amendment  of  the  pro- 
hibition laws,  declaring  forfeiture  and  pro- 
viding for  condemnation  of  vehicles,  convey- 
ances, animals,  and  accessories  employed  in 
the  transportation  of  prohibited  liquors  and 
beverages  denied  by  the  statute,  it  is  not  such 
transportation  only  on,  along,  or  across  a  pub- 
lic road  or  highway,  by  a  person  for  himself  or 
for  another,  that  Is  denied,  but  of  such  un- 
lawful transportation  that  is  conducted  "on 
the  waters  of  the  state,  under  the  water,  on 
land  or  in  the  air"  (Gen.  Acts  1919,  p.  6, 
S  13);  that  Is  to  say,  while  transportation 
of  prohibited  liquors  and  beverages  is  denied 
across  or  along  a  public  street  or  highway, 
an  unlawful  transportation  thereof  is  also 
prohibited  at  every  other  point  on,  over,  or 
under  any  portion  of  the  geographic  limits 
of  this  state.  The  learned  circuit  judge  was 
in  error  in  his  construction  of  the  prohibition 
laws  as  to  the  places  where  prohibited  trans- 
portation of  said  liquors  and  beverages  was 
denied,  whether  tranqiorted  by  the  owner 
or  for  another. 

As  to  the  interventlMi  of  intervener,  Newell, 
claiming  the  one  wire  autcmiobUe  wheel  and 
the  tire  attached  thereto,  described  as  a 
part  of  the  car  in  question  at  the  time 
of  its  seizure,  the  evidence  establishes  tiis 
ownership  and  right  to  the  possession  thereof. 

[6]  There  was  testimony  tending  to  show 
that  the  wife  of  the  defendant,  Merrill, 
claimed  an  Interest  or  trust  In  the  car  to 
the  extent  of  the  purdiase  mcmeys  advanced 
by  her  and  paid  thereon  In  its  purchase. 
Mrs.  Merrill  did  not  set  up  her  right,  title, 
or  Interest  therein  by  intervention,  as  was 
required  by  statute.  She  had  legal  notice 
of  the  pendency  of  the  bill  for  condemnatloi^ 
Gen.  Laws  1919,  f  18,  p.  18 ;  Maples  t.  State, 
82  South.  183 ;  State  v.  One  hexingbou  Auto- 
mobile, supra.  In  the  state  of  the  plead- 
ings, her  Interest  therein,  if  such  she  had,  la 
concluded  by  the  decree  in  question.  State 
▼.  Crosswhite,  supra.    It  is  unnecessary  that 
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ve  dlscnss  the  evidence  tending  to  abed  light 
upon  the  bona  fides  of  her  claim. 

[7]  The  testimony  was  heard  and  witnesses 
observed  by  the  trial  Judge  when  the  testi- 
mony was  given  ore  teniis  in  open  court; 
the  finding  of  fact  In  such  cases  is  entitled 
to  and  given  the  efCect  of  a  verdict  by  a 
Jury.  Ray  v.  Watkins,  85  South.  25.  From 
a  careful  tnsi>ectlon  of  the  evidence,  we  are 
of  opinion  that  the  decree  from, which  the 
appeal  la  prosecuted  Is  erroneous.  The  trial 
court  misconstrued  the  legal  eCTect  of  the 
statute  having  application. 

We  are  of  opinion  tliat  the  decree  of  the 
drcoit  court.  In  equity,  be  and  Is  affirmed 
in  part  as  to  the  Intervener,  Newell,  and 
on  remandment  an  appropriate  order  be  made 
for  the  delivery  to  him  of  the  wire  wbed  and 
tire  In  question;  that  said  decree  be  re- 
versed and  rendered  In  part,  and  a  Judgment 
of  condemnation  Is  now  rendered  for  con- 
demnation of  the  Wlnton  Six  touring  auto- 
mobile No.  80042,  found  in  the  possession  of 
defendant.  Bob  Merrill,  on  said  occasion; 
that  the  cause  be  remanded  to  the  trial  court, 
for  the  execution  of  the  decree  of  condemna- 
tion by  a  sale  of  said  automobile.  The  ap- 
pellee Is  taxed  with  the  costs. 

Affirmed  in  part,  reversed  and  rendered  in 
part,  and  remanded. 

ANDERSON,  0.  J.,  and  McOLEI<LAN  and 
SOMERVIIiLB,  JJ.,  concur. 


07  Ala.  App.  287) 

NEW  FARLEY  NAT.  BANK  v.  MONTQOM- 
ERY  COUNTY.  (3  DIv.  329.) 

(Gourt  of  Appeals  of  Alabama.    Oct.  28,  1919. 
Rehearing  Denied  Dec.  16,  1919.) 

1.  CoaatlM  «a>l82  —  Statutory  prohibition 
agalast  granting  extra  oonpensatlon  to  pub- 
lic offloer,  servaat,  or  "oontraotor"  does  not 
prohibit  county  from  releasing  bond  purchas- 
er from  payment  of  part  of  consideration. 

Const.  1901,  I  68,  declaring  that  the  Leg- 
idatnre  shall  have  no  power  to  grant,  an- 
thorise,  or  require  any  connty  or  municipality 
to  grant  any  extra  compensation  to  any  public 
ofiSeer,  servant,  agent,  or  "contractor,"  does 
not  apply  to  a  case  where  a  county  agreed  that 
a  purchaser  of  its  bonds  shonld  b«  released  from 
a  portion  of  the  consideration,  for  the  section 
refers  to  one  rendering  personal  service  to  the 
ooon^,  and  the  purchaser  of  the  bonds,  which 
happened  to  be  a  bank  can  in  no  sense  be  deem- 
ed a  "contractor,"  which  denotes  a  person  nn- 
dertaUng  to  do  specific  work  for  another,  using 
his  own  means  and  methods. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Fhrases,  First  and  Second  Series,  Contrac- 
tor.] 

2.  Cenntles  «=3l82— Couiity  may  modify  axeo- 
■tory  contract  for  sale  of  Its  bonds. 

Willie  it  remains  executory,  a  connty  which, 
through  its  board  of  revenue,  had  authority 


to  contract  for  the  sale  of  bonds,  may  modify 
the  contract  where  modification  is  supported 
by  a  consideration. 

3.  Appeal  and  error  $=>l  1 53— Appellate  court 
having  the  facts  may  render  decision  which 
trial  court  should  have  rendered. 
Where  all  the  facts  are  before  appellate 

court,  it  may  render  the  Judgment  which  the 

trial  court  should  have  rendered. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Leon  McCord,  Judge. 

Action  by  the  County  of  Montgomery 
against  the  New  Farley  National  Bank  to 
recover  an  amount  alleged  due  as  a  balance 
on  the  sale  of  certain  bonds.  Judgment  for 
plaintlfl,  and  defendant  appeals.  Reversed 
and  rendered  on  original  hearing,  but  later 
affirmed  on  mandate  from  the  Supreme 
Court 

Stelner,  Criun  ft  Well,  of  Montgomery,  for 
appellant 

A.  H.  Arlington  and  John  R.  Tyson,  botb 
of  Montgomery,  for  appellaa 

SABfFOBD,  J.  On  March  27,  1907,  the 
county  of  Montgomery,  acting  through  Its 
board  of  revenue,  altered  into  a  contract 
with  the  defendant  bank  toe  the  sale  by  the 
county  to  the  bank  of  |150,000  of  road  and 
Inridge  bonds,  to  be  dated  May  1, 1909,  matur- 
ing 60'  years  from  date,  with  interest  at  4^ 
per  cent  per  annum,  fiar  xfritlch  the  defend- 
ant agreed  to  pay  on  delivery  at  the  defend- 
ant bank  $160,000,  accrued  Interest  to  date  of 
delivery,  and  a  premium  of  $8,000 ;  the  bonds 
to  be  delivered  on  or  before  Jime  1,  1000,  or 
"as  soon  as  they  can  be  prepared  and  execut- 
ed by  the  proper  officials,  and  as  soon  as  the 
approval  of  a  certain  firm  of  lawyers  can  be 
delivered."  It  was  further  stipulated  that  at 
the  time  of  delivery  the  county  should  fur- 
nish a  certified  transcript  of  all  proceedings 
relating  to  the  issue,  together  with  the  orig- 
inal opinion  of  the  attorney  approving  the 
bonds.  The  bonds  were  to  be  prepared  and 
printed  by  the  bank  at  a  cost  to  the  county 
not  to  exceed  $50.  The  entire  transaction  to 
this  point  was  shown  by  the  record  of  the 
minutes  of  the  l>oard  of  revenue  of  Montgom- 
ery county.  It  further  appeared  from  the 
minutes  of  the  board  that  on  May  22,  1009, 
the  following  proceedings  were  had: 

"Upon  motion  of  Mr.  Cook,  the  New  Farley 
National  Bank  was  relieved  of  paying  interest 
on  the  $150,000  after  May  22d. 

"Upon  motion  of  Dr.  Duncan,  the  money  at 
the  New  Farley  National  Bank  is  to  be  deliver- 
ed to  the  board  as  demanded. 

"Upon  motion  of  Dr.  Duncan,  Mr.  David 
Fleming,  president  of  the  board,  was  author- 
ised and  requested  to  secure  from  the  safety 
deposit  vault  at  the  First  National  Bank  of 
this  city  50  of  the  road  and  bridge  bonds  be- 
longing to  the  county,  and  to  make  delivery  of 
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same  to  the  New  Farley  National  Bank  of  this 
city  upon  payment  of  $60,000,  accrued  intereat 
to  date  upon  the  whole  iaane  of  $150,000,  and 
a  premiom  of  $3,000,  the  amount  received  to 
be  deUvered  to  the  treasurer  of  said  conntj." 

It  further  appears  from  the  evldenoe  in 
this  record  that  the  bonds  were  all  prepared, 
signed,  and  delivered  as  follows:  May  31, 
$50,000;  June  17,  $60,000;  July  24,  $60,000; 
and  that  defendant  made  payment  upon  de- 
livery as  follows:  $53393.75  at  the  time  of 
the  delivery  of  the  first  installment,  being 
the  bonds  at  par,  plus  interest  on  the  entire 
$150,000  to  May  22,  and  $3,000  premium,  de- 
livery and  payment  being  made  in  accordance 
with  the  resolutions  of  the  board  under  date 
of  May  22,  as  shown  by  the  minutes  of  the 
board  of  revenue^  On  this  state  of  facts  on 
a  former  appeal  of  this  case  (Montgomery 
County  v.  New  Farley  National  Bank,  200 
Ala.  170,  75  South.  918),  the  Supreme  Court 
reversed  the  Judgment  of  the  lower  oourt, 
and  upon  the  trial  from  whldi  this  appeal 
is  taken  the  defendant  undertook,  by  the 
oral  testimony  of  Ii.  B.  Farley,  its  then  presi- 
dent, to  prove  facts  establishing  a  considera- 
tion for  the  modification  of  the  contract  be- 
tween the  bank  and  the  county. 

Farley  further  testified  that  in  accordance 
with  the  modified  agreement  of  May  22, 1909, 
the  defendant  bank  waived  the  approval  of 
the  bond  attorneys  stipulated  in  the  original 
agreement,  wrote  a  letter  dated  May  31, 1909, 
confirming  the  modification,  and  that  there- 
after, as  soon  as  the  county  could  legally 
receive  the  money,  the  terms  of  the  modified 
agreement  were  complied  with,  the  purchase 
price  paid  and  accepted,  and  the  bonds  de- 
livered. Farley's  testimony  further  shows 
that  the  bank  was  ready,  willing,  and  able 
to  have  received  and  paid  for  the  entire  issue 
on  May  22,  but  no  offer  was  made  to  so  de- 
liver the  bonds  as  stipulated  by  the  original 
agreement,  and,  further,  that  no  effort  was 
made  to  go  behind  the  consummation  of  the 
modified  agreement  until  the  bringing  of 
this  suit  in  November,  1913,  after  a  complete 
change  in  the  personnel  of  the  board  of 
revenue. 

On  the  former  appeal,  based  upon  the  facts 
there  presented,  in  a  suit  for  the  breach  of 
an  executory  contract,  and  in  which  the  facts 
In  that  record  presented  an  executory  con- 
tract, as  was  declared  in  Brown  v.  Lowndes 
County,  201  Ala.  437,  438,  78  South.  815,  816, 
in  which  case  Mr.  Justice  Thomas,  writing 
for  the  court,  said,  "In  the  Montgomery 
County  Case,  the  sale  of  the  county  bonds 
was  not  concluded,  and  the  agreement  dealt 
with  was  executory,"  it  was  held  that  the 
facts  disclosed  that  the  parties  entered  into 
a  valid,  binding  contract  in  regard  to  the 
sale  of  $150,000  of  the  bonds  of  the  county  of 
Montgomery  at  par,  plus  Interest  to  date  of 
delivery  and  a  premium  of  $3,000.  It  was 
also  held  In  that  case  that  the  release  by  the 


county,  evidenced  by  the  minutes  of  the 
board  of  revenue  under  date  of  Iday  22,  was 
not  shown  to  have  been  supported  by  a  valu- 
able consideration,  and  was  therefore  a  nu- 
dum pactum  and  void.  It  was  then  said  In 
the  opinion: 

"If,  as  a  matter  of  fact,  it  can  be  made  to 
appear  that  this  release  of  interest  was  snp- 
ported  by  a  valuable  consideration,  opportunity 
to  ao  disclose  should  be  given  to  the  defend- 
ant. If  there  was  such,  it  cannot  be  drawn 
as  a  reasonable  inference  from  that  which 
here  appears.  We  have  therefore  concluded 
to  exercise  our  discretion  in  favor  of  a  remand- 
ment  of  the  cause,  and  will  render  no  judg- 
ment here." 

This  last  holding  by  the  Supreme  Court  In 
this  case  is  authority  for  us  to  hold  that  if 
a  consideration  for  the  modified  agreement 
is  shown  by  this  record  the  defendant  in  the 
court  below  would  be  entitled  to  recover, 
even  if  the  contract  stUl  remained  executory. 

[1]  We  have  quoted  from  the  opinion  in 
the  former  appeal  to  make  it  clear  that  the 
expressions  there  used  in  reference  to  section 
68  of  the  Constitution  were  dictum  and  mere- 
ly used  arguendo.  This  is  made  patent  when 
we  take  into  consideration  the  language  used 
In  the  opinion  of  the  Iiowndes  County  Case, 
supra,  where,  in  discussing  that,  the  Su- 
preme Court  said,  "In  the  Montgomery  Coun- 
ty Case  the  sale  of  the  county  bonds  was  not 
concluded  and  the  agreement  dealt  with  was 
executory;"  thereby,  inferentially  at  least, 
saying  that  if  the  sale  of  the  bonds  had  been 
concluded  and  the  agreement  had  become  an 
executed  contract  the  result  would  have  been 
different.  This  could  not  be  so  if  section  6S 
of  the  Constitution  should  be  held  to  be  ap- 
plicable to  contracts  such  as  Is  presented  by 
this  record. 

We  are  further  Impressed  that  that  jutrt  of 
the  opinion  dealing  with  section  68  of  the 
Constitution  is  dictum  because  it  seems  to 
us  the  defendant  was  simply  a  purchaser  of 
county  property,  and  certainly  was  in  no 
sense  a  "public  officer,  servant,  or  employ^ 
or  agent,"  and  not,  we  think,  a  "contractor," 
within  the  meaning  of  the  section  of  the  Con- 
stitution under  consideration. 

In  a  general  sense,  every  person  who  en- 
ters into  a  contract  may  be  called  a  "contrac- 
tor," yet  the  word  has  come  to  be  used  with 
special  reference  to  a  person  who,  In  pur- 
suit  of  an  independent  business,  undertakes 
to  do  a  specific  work  for  other  persons,  using 
his  own  means  and  methods  without  sub- 
mitting himself  to  their  control  in  respect 
to  all  its  details.  As  was  said  In  Caldwell  v. 
A.  B.  &  A.  B.  Co.,  161  Ala.  395,  49  South.  674: 

"The  true  test  of  a  'contractor'  would  seem 
to  be  that  he  renders  the  service  in  the  course 
of  an  independent  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is 
accomplished." 
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Tbia  Tlew  of  the  law  is  sustained  by  all 
the  decisions  of  other  Jurlsdictioiis  passing 
apon  the  meaning  of  the  word  "contractor," 
u  used  in  Constitutions  and  statutes.  Hal- 
stead  V.  Stahl,  47  Ind.  App.  600,  04  N.  E.  1056 ; 
Shearm.  &  B.  Neg.  SS  76,  77;  Carey-Lombard 
Lomber  Ca  v.  Joaea,  187  IlL  203,  58  N.  E. 
347;  Mulllcb  V.  Brocken,  119  Mo.  App.  332, 
87  S.  W.  549;  State  T.  Hartwell  Co.,  117  La. 
144.  41  South.  444;  State  y.  McNally,  45  La. 
Ann.  44,  12  Sonth.  117;  Herbert  t.  RocIUand 
Connty,  64  'Misc.  Bep.  352,  118  N.  Y.  Supp. 
358;  Jann's  Adm'r  v.  McKnlght  &  Co.,  117 
Ky.  655,  78  S.  W.  862 ;  Poor  v.  Madison  River 
Powo:  Co.,  38  Mont  341,  09  Pac.  047;  In  re 
Hudson  Water  Works,  lU  App.  Dlv.  860,  98 
N.  Y.  Supp.  33;  Cantera  t.  Trustees,  Eighth 
Street  Baptist  Church.  3  Boyce  (Del.)  4G1, 
84  AtL  1035 ;  Pittsburgh  Construction  Co.  y. 
West  Side  Belt  E.  Co.,  232  Pa.  S78,  81  Atl. 
884;  Pittsburgh  Plate  Glass  Co.  y.  Peters 
Land  Co.,  123  Ga.  723,  61  S.  B.  725;  Hender- 
son T.  Pelham  Bod-Eleyating  Co.,  126  App. 
Dlv.  630,  113  N.  Y.  Supp.  980;  Friedman  Co. 
V.  Hampden  County,  204  Mass.  494,  90  N.  E. 
851 ;  In  re  Unger,  1  Okl.  Cr.  222,  98  Pac.  999 ; 
Caulfleld  v.  Polk,  17  Ind.  App.  429.  46  N.  E. 
932.  And  in  Attorney  General  ex  rel.  Zachar- 
las  y.  Board  of  Education,  City  of  Detroit, 
154  Mich.  584.  118  N.  W.  606,  it  was  held 
that  a  superintendent  of  public  schools  was 
not  a  contractor,  within  the  meaning  of  a 
constitutional  provision  similar  to  ours.  The 
contract  in  the  instant  case  was  simply  one 
of  purchase  and  sale  of  county  bonds,  both 
parties  dealing  at  arm's  length  and  assuming 
no  other  obligation  toward  each  other  than 
the  transfer  of  the  property  and  the  pay- 
ment of  same  according  to  the  agreement, 
and  in  line  with  the  authorities  dted  the  de- 
fendant would  not  be  a  "contractor,"  within 
the  meaning  of  our  Constitution. 

In  our  opinion  section  68  relates  entirely 
to  the  power  of  the  Legislature  or  a  county 
or  munldpality  to  grant  'extra  compensa- 
tion, fee,  or  allowance"  for  personal  services 
rendered  by  any  "public  officer,  servant,  em- 
ploye, agent,  or  contractor"  of  the  county. 
The  words  "extra  compensation,  fee,  or  al- 
lowance" are  used  in  the  same  sense,  that  Is, 
remuneration  for  services  rendered  and  the 
object  of  section  68  is  to  prevent  the  payment 
of  ronuneration  for  services  already  render- 
ed, or  for  services  contracted  to  be  rendered. 
If  section  68  had  been  held  to  be  applicable 
to  the  facts  In  this  case  the  Supreme  Court 
would  not  have  remanded  the  cause  on  for- 
mer appeal,  for  the  reason  that  this  section 
of  the  Constitution  is  a  limitation  on  the 
power  of  a  connty  or  municipality  to  grant 
additional  compensation  fee  or  allowance  for 
services  under  a  contract  after  services  per- 
formed or  conti-act  made,  and  In  such  event 
would  prevent  a  modification  of  the  contract, 
even  on  a  sufficient  consideration  which 
85SO.-S 
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would  have'  this  result  Montgomery  Coun- 
ty v.  New  Farley  National  Bank,  supra. 

Section  100  of  the  Constitution  of  1901  Is  a 
limitation  upon  the  power  of  the  Legislature, 
and  has  no  application  to  the  contracting 
powers  of  counties.  It  Is  too  obvious  for  ar- 
gument that  this  provision  was  not  Intended 
as  a  limitation  upon  county  commissioners 
in  dealing  with  the  thousands  of  contracts 
made  in  conducting  the  public  business,  In 
which,  some  latitude  must  be  allowed  to  meet 
the  conditions  constantly  arising  and  some 
reliance  placed  niton  the  ability  and  integrity 
of  public  servants.  In  this  transaction  the 
board  of  revenue  was  dealing  with  the  busi- 
ness affairs  of  the  county,  la  which  the  board 
was  the  agent  of  the  corporation  and  bound 
the  corporation  Just  as  the  agents  of  any 
other  corporation.  Mobile  Co.  y.  Williams, 
Judge,  180  Ala.  639,  61  South.  963;  Mont- 
gomery County  y.  Pruett  176  Ala.  301,  67 
South.  823. 

[2]  This,  then,  leaves  the  case  to  be  de- 
cided by  general  rules  of  law  applicable  to 
contracts  between  parties,  unrestrained  by 
constitutional  enactment  in  which  the  coun- 
ty of  Montgomery,  in  its  corporate  acts  re- 
garding the  sales  of  these  bonds,  acts  through 
its  board  of  revenue,  which  is  a  court  of  rec- 
ord, made  so  by  statute,  and  a  court  of  rec- 
ord speaks  only  through  its  records.  A  writ- 
ten memorial  is  the  only  evidence  which  oth- 
er courts  can  receive  of  its  •proceedings, 
whether  it  is  of  the  exercise  of  Judicial  or 
of  mere  ministerial  authority  and  duty. 
Wade  V.  Odeneal,  14  N.  C.  423;  Franklin 
County  V.  Richardson  (Sup.)  70  South.  384. 
In  indorsing  the  principle  above  announced. 
Chief  Justice  Brickell,  in  the  case  of  Speed 
v.  Cocke,  used  this  language: 

"It  is  this  memorial  which  imparts  absolute 
verity  and  forecloses  controversy."  Speed  v. 
Cocke,  57  Ala.  200-216. 

This  rule  seems  to  have  been  followed  in 
the  following  cases  in  Alabama:  Mobile  Coun- 
ty V.  Maddox,  195  Ala.  336,  70  South.  259; 
Smith  V.  McCutdben,  146  Ala.  455,  41  South. 
619;  Greenville  v.  Greenville  Waterworks, 
125  Ala.  643,  27  South.  764 ;  Crenshaw  Coun- 
ty V.  Sikes,  113  Ala.  626,  21  South.  135; 
Ferryman  y.  Greenville,  51  Ala.  507;  and 
also  In  text  (20  Am.  <&  £}ng.  Ency  of  Law,  p. 
610),  which  text  is  supported  by  many  deci- 
sions of  last  resort  Therefore  the  testimony 
of  Farley  was  not  admissible  for  the  pur- 
pose of  adding  something  to  the  record  of 
the  court  which  did  not  appear  and  had 
never  been  a  part  of  its  minutes  as  fixing  the 
executory  agreements  between  the  plaintiff 
and  defendant  with  resi)ect  to  the  obligations 
under  the  contract  of  purchase.  The  recital 
of  the  minutes  would  determine  the  right  of 
the  parties  In  a  suit  to  enforce  the  executory 
contract.  But  the  defendant,  pleading  in 
short  by  consent,  says.  In  effect,  that  while 
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the  contract  had  been  execntory.  it  bad  be- 
come In  all  things  executed,  and  that  by  re- 
ceiving tbe  money  anc  making  delivery  of 
the  bonds  at  the  times  and  in  the  manner  it 
did,  In  accordance  with  the  modified  agree- 
ment as  shown  by  the  several  resolutions  of 
the  board  nnder  date  of  May  22,  the  plaintiff 
is  now  predaded  from  saying  that  the  con- 
tract was  not  validly  modUed. 

When  this  case  was  on  appeal  to  the  Su- 
preme Court  (Montgomery  County  v.  New 
Farley  National  Bank,  supra),  the  case  then 
presented  was  that  of  a  suit  on  an  executory 
contract  solely,  and  so  held  to  be  by  the 
Supreme  Court  in  Brown  v.  liowndes  Coonty, 
201  AU.  437,  78  South.  816,  816,  as  hereinbe- 
fore referred  to.  There  can  be  no  doubt  that 
the  board  of  revenue  had  the  authority  to 
make  the  contract  for  the  sale  of  the  bonds 
in  the  first  instance,  and,  while  the  contract 
remained  executory,  to  have  made  a  modified 
contract  upon  a  sufficient  consideration,  and 
when  so  made  the  modified  contract  became 
the  contract  of  sale.  Creek  Co.  v.  Speer  et 
al.,  124  Ark.  337, 187  S.  W.  81S.  It  Is  perfect- 
ly clear  from  the  evidence,  and  In  fftct  with- 
out dispute,  that  it  was  the  modified  coa- 
tract  that  both  parties  acted  upon  and  con- 
summated as  to  every  particular.  Where  this 
is  the  case,  the  consideration,  even  If  lack- 
ing in  the  beginning,  relates  back  to  the  In- 
ception of  the  contract  and  makes  it  binding 
upon  the  parties.  We  quote  from  XUllott  on 
Contracts,  as  follows: 

""In  case  a  contract  has  been  so  far  perform- 
ed by  one  of  the  parties  that  the  other  party 
has  received  all  that  he  contracted  for,  the 
consideration,  even  if  lacking  at  the  beginning, 
attadies  and  relates  back  to  the  inception  of 
the  contract  and  makes  it  binding  on  the  par- 
ties." 1  Elliott  on  Contracts,  {  202;  Lamb's 
Estate  V.  Morrow,  140  Iowa,  89,  117  N-  W. 
1118,  18  L.  B.  A.  (N.  S.)  226. 

This  rule  finds  support  in  the  following  cas- 
es: Brown  t.  Lowndes  County,  201  Ala.  437, 
78  South.  815 ;  Russell  v.  Jones,  101  Ala.  261, 
18  South.  145 ;  Electric  Co.  v.  Bust,  117  Ala. 
600,  23  South.  761;  Hertz  y.  Montgomery 
Journal  Co.,  8  Ala.  App.  178,  62  South.  664. 
It  being  already  held  that  the  board  of  rev- 
enue had  the  authority,  If  a  consideration 


had  been  shown,  to  make  tiie  modified  con- 
tract.   It  Is  a  general  principle  of  almost 
nnlversal  application  that  it  also  has  th» 
power  to  ratify  and  make  valid  an  attempted 
effort  to  do  so,  although  it  may  have  been 
done  defectively  and  Informally,  and  in  some 
i  cases  even  fraudulently.  In  the  first  Instance. 
'.  Hutchinson  &  S.  By.  Co.  v.  Board  of  Oom'n 
;  of  Kingman  County,  48  lECan.  70.  28  Pac.  1078, 
,  16  L.  R.  A.  401.  30  Am.  St  B^.  273 ;  MUU 
V.  Gleason,  11  Wla.  470,  78  Am.  Dec.  721  ^ 
Kneeland  v.  Oilman,  24  Wis.  38;  Houfe  v. 
Fulton,  34  Wis.  618.  17  Am.  Bep.  463;  Peter- 
sen v.  N.  Y.,  17  N.  X.  448,  453;   State  T. 
Pawnee  County  Com'rs,  12  Kan.  426,  438. 

The  merged,  or  modified,  contract  waa 
shown  by  the  minutes  of  the  board  of  reve- 
nue, and  the  testimony  of  Farley  was  admis- 
sible to  show  its  consummation.  With  this 
testimony  in,  the  case  presmted  is  that  of 
an  executed  contract  where  the  whole  mat- 
ter has  been  consummated  and  disposed  of 
according  to  the  Interpretation  given  it  by 
both  parties  during  a  period  while  harmo- 
nious and  practical  constmctimi  reflects  that 
intention,  at  which  time  the  parties  were  far 
less  liable  to  have  been  mlstakoi  dian  when 
subsequent  diflereices  have  imi>elled  them  to 
resort  to  law  and  one  of  them  sedcs  a  con- 
stmctlon  at  variance  with  the  practical  con- 
struction they  have  placed  upon  It  of  what 
was  intended  by  its  provisions.  6  B.  C.  L, 
863 ;  McGowln  Lumber  ft  Export  Co.  v.  Camp 
Lumber  Co.,  16  AU.  App.  283,  77  South.  483. 
[3]  From  what  we  have  held  in  the  fore- 
going opinion  it  follows  that  the  trial  court 
erred  in  rmderlng  Judgment  for  the  plain- 
tiff, and  on  the  fbcts  should  have  rendered  a 
judgment  In  favor  of  the  defendant.  All  of 
the  facta  b^ng  before  this  oonrt,  It  will  pro- 
ceed to  render  such  Judgment  as  the  lower 
court  should  have  rendered.  The  Judgment 
of  the  lower  court  is  reversed,  and  a  Judg- 
ment will  here  be  rendered  In  favor  of  the 
defendant. 
Beversed  and  rendered. 

Affirmed  April  6.  1820,  aa  anthorlty  of  Ex 
parte  County  of  Montgomery,  in  re  New  Far- 
ley Nat  Bank  r.  Oonnty  of  Montgomery,  84 
South.  81S. 
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was  fatal  to  defendant's  case,  and  this  fact 
alone  would  have  Justified  a  Judgment  for 
the  mtire  amount  sued  for.  The  Judgment 
being  for  a  less  amount,  the  defendant  can- 
not complain. 

There  are  other  phases  of  the  case  that 
might  sustain  the  court's  findings,  but,  not 
being  necessary  to  a  conclusion,  they  are  not 
here  considered. 

We  find  no  eiror  in  the  record,  and  the 
Judgment  is  afilrmed. 

Afflrmed. 


Jan.  ao. 


Sales  «3»l7ar-Proof  of  ability  to  pay  and  wlll- 

liigaos*  to  aooept  are  essential  to  rooovory 

for  breach  of  oontraot  of  sale. 

In  an  action  on  a  note  and  for  goods  sold, 

wbere  defendant  set  up  as  plea  in  recoupment 

breach  of  a  contract  for  the  sale  of  other  goods, 

proof  of  defendant's  ability  to  pay  tlierefor  and 

willingness  to  accept  are  essential  to  recovery, 

though  the  plea  was  by  consent  in  short  form, 

and  where  there  was  no  proof  of  ability  to  pay, 

there  can  be  no  recovery  on  such  plea. 

Appeal  from  Circuit  Court,  Jeflferson  Coun- 
ty; Bomalne  Boyd,  Judge. 

Assumpsit  by  the  Montgomery  Cordage 
Company  agnlnat  the  Alabama  Cordage  & 
Twine  Company.  Judgment  for  the  plaintiff, 
and  defendant  aK>eal8.    Affirmed. 

Thompson  ft  Thompson,  of  Birmingham, 
for  appellant 

London,  yanccy  ft  Brower,  of  Birmingham, 
for  appellee. 

SAMFOBB,  J.  The  plaintiff's  suit  rested 
<m  four  counts,  the  first  declaring  on  a  prom- 
issory note  for  $415.97,  interest  and  attor- 
ney's fees,  and  the  other  three  counts  were 
on  account  claiming  $294.87.  The  defendr 
ant's  plea  was  in  short  by  consent,  with  leave 
to  give  In  evidence,  eta  The  court,  sitting 
without  a  Jury,  rendered  Judgment  for  the 
plaintiff  in  the  aggregate  amount  of  $635, 
and  this  action  of  the  court  is  here  assigned 
as  error.  It  was  admitted  that  the  note  was 
executed  and  delivered  for  value  received, 
and  that  the  goods  claimed  for  in  the  ac- 
count had  been  shipped  and  received,  but  the 
defendant  sought  by  way  of  recoupmoit  and 
set-off  to  avoid  payment,  claiming  that  plain- 
tiff had  violated  its  contract  with  defendant 
by  its  failure  to  deUver  a  certain  amount  of 
twine  cont]»cted  for  by  the  defendant  with 
plaintiff  to  be  delivered  on  order  before  June 
SO,  1916,  terms  2  per  cent.  10  days  or  30 
days  net 

It  la  tme  the  plea  of  recoupment  was  in 
abort  by  consent  and  Informal,  but  when 
this  is  the  case,  the  evidence  must  supply 
the  necessary  allegations  of  the  plea,  among 
which  are  the  readiness,  ability,  and  willing- 
ness of  the  defendant  to  receive  pay  for  the 
goods  according  to  the  contract  of  purchase. 
Lysle  Milling  Ca  v.  N.  Alabama  Orocery  Co., 
201  Ala.  222,  77  Bonth.  748.  The  evidence, 
to  be  sure,  showed  a  readiness  and  willing- 
ness to  receive  the  goods,  but  it  utterly  fail- 
ed to  stum  present  ability  to  pay  for  them 
acc(Hrding  to  the  terms  of  the  contract   This 


(17  Ala.  App.  S87) 
HENDERSON  LAND  &  LUMBER  CO.  V. 
BARBER.  (6  DIv.  674.) 

(Court  of  Appeals  of  Alabama.     Jan.  20, 
1920.) 

1.  Contracts  «=>IO(l)  —  Unilateral  oontraot 
supported  by  eonsidoratlon  when  otfsr  ao> 
oopted. 

There  is  no  mutuality  in  a  unilateral  eon- 
tract  until  the  party  claiming  under  it  has  com- 
plied with  the  terms  of  the  proposition  made 
him,  bat  on  compliance  the  promisor  is  liable; 
the  contract  having  become  dothed  with  con- 
sideration relating  back. 

2.  Contraots  «S9|0(2)— Employ^  who  worked 
four  months  entitled  to  promised  bonus  there- 
for. 

Wbere  an  employer  offered  to  give  5  per 
cent,  bonus  to  men  in  its  employ  making  four 
months'  straight  time,  and  an  employft  accepted 
the  offer  by  working  foar  months,  he  was  enti- 
tled to  the  bonus;  the  employer's  unilateral 
contract  having  become  supported  by  consider- 
ation through  the  acceptance. 

Appeal  from  Circuit  Court  Tuscaloosa 
County;   H.  B.  Foster,  Judge. 

Suit  by  B.  D.  Barber  against  tlte  Hender- 
son Land  ft  Lumber  Ck>mpany.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Plaintiff  in  the  court  below  sues  on  a 
unilateral  contract  executed  on  his  part 

Foster,  Vomer  ft  Rice,  of  Tuscaloosa,  for 
appellant 

H.  A.  &  D.  E.  Jones,  o£  Tuscaloosa,  for 
appellee. 

SAMFOBD,  J.  According  to  the  undisput- 
ed evidence  in  this  case,  defendant,  on  or 
about  January  2S,  1918,  employed  plaintiff  aa 
a  foreman,  in  aud  about  the  operation  of 
its  mill,  at  and  for  the  stipulated  amount 
of  $136  per  month,  beginning  February  1st; 
the  employment  being  frcxa  month  to  month. 
The  defendant  being  a  large  sawmill  oper- 
ator, employing  many  men,  and  desiring 
continued,  uninterrupted  service  from  Its 
employ&s,  made  and  posted  throughout  its 
plant  the  following  notice: 
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"To  the  employes  of  the  Henderson  Land  & 
Lumber  Company: 

"Beginning  Febniary  1>  1918,  we  will  give  a 
6  per  cent,  bonns  to  every  man  in  our  employ 
(except  men  doing  piecework),  making  four 
(4)  months'  straight  time.  The  6  per  cent  will 
also  apply  to  all  time  made  extra  or  overtime 
and  will  be  paid  at  the  expiration  of  four  (4) 
months. 

"We  want  to  impress  upon  each  of  you  that 
It  is  very  important  that  you  be  on  hand  and 
carry  out  your  part  of  the  work  and  do  every- 
thing possible  to  keep  the  mill  going,  whether 
it  is  in  your  department  or  not,  as  we  want 
to  do  everything  in  our  power  to  help  the  Boys 
who  are  fighting  for  us. 

"If,  however-f  a  man  is  sick  and  unable  to 
work  and  is  vouched  for  by  the  doctor  as  being 
unable  to  perform  his  duties,  he  is  not  to  lose 
what  portion  of  the  four  (4)  months'  time  he 
has  made.  Respectfully, 

"Henderson  Land  &  Lumber  Company." 

The  plaintiff  knew  nothing  of  this  offer 
until  after  he  liad  made  the  agreement  to 
work  lor  $135  per  month,  beginning  February 
Ist,  but  after  reading  the  notice  did  remain 
In  the  service  of  defendant  and  worked  con- 
tinually during  the  months  of  February, 
March,  April,  and  May,  and  was  paid  thfere- 
for  t^  the  defendant  $135  for  each  month's 
work,  but  was  not  paid  the  bonus  of  5  per 
cent  named  in  the  notice,  for  which  he  now 
sues.  There  was  some  conflict  in  the  evi- 
dence as  to  what  took  place  and  was  said 
between  defendant's  superintendent  and 
plaintiff  regarding  the  bonns,  as  to  whether 
it  applied  to  him,  and  this  anestion  was  sub- 
mitted to  the  Jury,  under  the  charge  of  the 
court. 

[1]  There  is  no  mutuality  in  a  unilateral 
contract,  until  the  party  claiming  under  it 
has  complied  with  the  terms  of  the  prol)o- 
aition.  When,  however,  one  makes  a  prom- 
ise conditioned  upon  the  doing  of  an  act  by 
another,  and  the  latter  does  the  act,  the 
contract  is  not  void  for  want  of  mutuality, 
and  the  promisor  is  liable;  for  upon  perform- 
ance of  the  conditions  by  the  promisee  the 
contract  becomes  clothed  with  a  valid  con- 
sideration which  relates  ba<*  and  renders 
the  promise  obligatory.  6  R.  Oi  L.  p.  687, 
I  94.  It  is  an  elementary  principle  that, 
where  one  publishes  an  offer,  and  before 
it  is  withdrawn  another  acts  upon  it,  the 
one  making  the  offer  is  bound  to  perform  the 
promise;  in  other  words,  the  act  becomes 
binding  when  the  act  is  x)erformed.  Hilton 
T.  Southwlck,  17  Me.  303,  36  Am.  Dec.  253; 
Morse  v.  BeUows,  7  N.  H.  549,  28  Am.  Dee 
872;  Todd  v.  Weber,  95  N.  X.  181,  47  Am. 
Rep.  20;  American  Oak  Extract  Co.  v.  Ry- 
an, 104  Ala.  274,  15  South.  807;  Sheffield 
Furnace  Ca  v.  Hull  Coal  &  Coke  Co.,  101 
Ala.  446,  14  South.  672. 

[2]  Under  the  terms  of  the  offer  published 
by  defendant,  it  applied  to  "every  man  in 


our  employ  (except  men  doing  piecework)." 
Plaintiff  was  certainly  in  the  employ  of  de- 
fendant at  the  time  the  offer  was  made,  and 
performed  service  in  that  capacity  for  the 
term  stipulated.  We  can  see  no  reason  why, 
if  Ills  testimony  is  to  be  believed,  which 
we  must  do  on  appeal,  he  is  not  within  the 
terms  of  the  offer.  The  general  charge  a» 
requested  by  defendant  was  properly  re- 
fused. 
Affirmed. 


07  Ala.  App.  32SI 
GARDEN  V.  STATE.    (6  DIv.  631.) 

(Court  of  Appeals  of  Alabama.  Jan.  16, 
1920.) 

1.  Criminal  law  «=3 1 090 (1 6,  17)— Motion  for 
new  trial  and  In  arrest  not  reviewed  without 
bill  of  excaptions. 

Motion  for  new  trial  and  in  arrest  of  judg- 
ment appearing  in  the  record  will  not  be  re- 
viewed in  the  absence  of  bill  of  exceptions. 

2.  Criminal  law  «=»I090(I4),  1122(5)— In  ab- 
sence of  oral  charge  and  bill  of  exceptions  re- 
fused charges  not  passed  upon. 

Where  the  oral  charge  of  the  court  and  bill 
of  exceptions  are  not  incorporated  into  the  rec- 
ord, refused  charges  will  not  be  passed  upon 
by  the  C!ourt  of  Appeals. 

Appeal  from  Circuit  Court,  Jefferson  Ck>un- 
ty ;  H.  P.  Heflin,  Judge. 

Bill  Carden  was  convicted  of  seduction, 
and  he  appeals.    Affirmed. 

Altman,  Murphy  &  Edmundson,  of  Birming- 
liam,  and  D.  J.  Flummer,  of  Bnsley,  for  ap- 
pellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  Oen.,  for  the  State. 

MERRITT,  J.  [1]  The  defendant  was  in- 
dicted under  section  7776  of  the  Code  of  1907, 
was  convicted,  and  sentenced  to  the  peniten- 
tiary for  a  term  of  years.  There  is  no  bill 
of  exceptions  in  the  record,  and  the  trial 
judge  certifles  that  the  time  for  presenting 
the  bill  of  exceptions  has  expired,  and  that 
no  bill  of  exceptions  has  been  tendered  him. 
The  indictment  and  judgment  appear  to  be 
regular,  and  no  errors  ai^>ear  In  the  record. 
Motion  for  new  trial  and  in  arrest  of  judg- 
ment appear  in  the  record,  but  will  not  be 
reviewed  in  the  absence  of  bill  of  exceptions. 
Ross  V.  State,  16  Ala.  App.  393,  78  South. 
309;  Wiggins  v.  Witherington  &  Co.,  96  Ala. 
535,  11  South,  639. 

[2]  A  number  of  refused  charges  appear 
in  the  record  but,  as  the  oral  charge  of  the 
court  and  no  blU  of  exceptions  are  incorpo- 
rated into  the  record,  these  charges  will  not 
be  passed  upon  by  the  court    Cllmer  v.  St 
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Clair  County  TeL  Co.,  200  Ala.  656,  77  South. 
SO;  Payne  t.  State,  10  Ala.  App.  85,  65  South. 
262.    The  judgment  of  conTlction  will  be  af- 
firmed. 
Affirmed. 


fXl  Ala.  App.  SM) 
TILLERY  V. 


JACKSON. 


(6  DIv.  978.) 
Jan.  20, 


(Court  of  Appeals  of  Alabama. 
1920.) 

Appeal  Md  error  «=>  1 1 26— Where  no  error* 

assigned  and  appeal  Inoomplete,  Judgment  af- 

flrmed  on  motion. 

Where  Judgment  waa  rendered  for  plaintiff 

December  0,  1818,  appeal  was  taken  January 

23,  191&,  and  no  errors  are  aasicned,  and  the 

appeal  is  otherwise  incomplete,  the  judgment 

appealed  from  will  be  affirmed  on  motion. 

Appeal  from  Clrcnlt  Court,  Tuscaloosa 
County;  H.  B.  Foster,  Judge. 

Action  between  J.  T.  TlUery  and  Sam  F. 
Jackson.  From  judgment  for  the  latter,  the 
former  appeals.    Affirmed. 

F.  F.  Windham,  of  Tuscaloosa,  for  appel- 
lant 

Foster,  Vemer  ft  Rice,  of  Tuscaloosa,  for 
appellee. 

UEBRITT,  J.  Judgment  was  rendered  In 
favor  of  plalntlfl  on  December  0,  1918,  and 
on  January  23,  1919,  this  appeal  was  taken. 
No  errors  are  assigned  and  the  appeal  Is  oth- 
erwise Incomplete.  It  la  here  submitted  on 
motion  to  affirm.  This  motion  seems  to  be 
well  taken,  and  the  judgment  of  the  circuit 
oonrt  is  affirmed. 

Affirmed. 


a?  Ala.  App.  312) 

PULLMAN  CO.  et  al.  v.  JACKSON. 
(6  DIv.  624.) 

(Oonrt  of  Appeals  of  Alabama.     Jan.  18, 
1920.) 

Appeal  and  error  «=>776— Dismissal  at  reqnest 
of  parties  on  settlement. 
Where  it  is  certified  to  the'  Court  of  Ap- 
peals by  the  parties  in  interest  that  a  case  has 
been  settled,  api>eal  therein  will  be  dismissed 
at  their  request. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  B.  Smith,  Judge. 

Suit  between  the  Pullman  Company  and 
others  and  C.  W.  Jackson.  From  judgment 
for  the  latter,  the  former  appeal.  Appeal  dis- 
missed. 

Johnston  ft  Cocke,  of  Birmingham,  for  ap- 
pellants. 

Beddow  ft  Oberdorfer,  of  Blrmlugham,  for 
appellee. 


BRICKEN,  P.  J.  It  havlbg  teen  certified 
to  this  court,  by  the  parties  in  interest,  that 
this  case  has  been  settled  between  the  par- 
ties, at  the  request  of  parties  the  appeal  is 
dismissed,  at  the  cost  of  appellant. 

Api>eal  dismissed. 


03  Ala.  App.  S2«) 
SPRINGER  V.  STATE.     (8  DIv.  811.) 

(Court  of  Appeals  of  Alabama.     Jan.  16, 
1920.) 

Criminal   law   «b»I094  — Convlotloa   aflrmed, 

where  no  bill  of  exoeptlons  aad  record  dis- 

oloses  no  error. 

Where  there  were  no  errors  of  record,  the 

indictment    and    judgment    appearing    regular, 

conriction   will  be  affirmed,   where  there  was 

no  bill  of  exceptions  in  the  record  and  more 

than  six  months  had  elapsed  since  sentence. 

Appeal  from  Clrcnlt  Court,  Tuscaloosa 
County;  Henry  B.  Foster,  Judge. 

Rufus  Springer  was  convicted  of  violating 
the  prohibition  laws,  and  he  appeals.  Af- 
firmed. 

Brown  ft  Ward,  of  Tuscaloosa,  for  appe- 
lant. 
J.  Q.  Smith,  Atty.  Qea^  for  the  State. 

MERRITT,  J.  Defendant  was  indicted 
and  convicted  of  violating  the  prohibition 
laws  and  received  a  fine  and  soitence.  There 
is  no  bill  of  exceptions  In  the  record,  and 
more  than  six  months  has  elapsed  fdnce  the 
defendant  was  sentenced.  The  Indictment 
and  judgment  appear  to  be  regular. 

There  are  no  errors  In  the  record,  and  tb« 
Judgment  will  be  afiirmed. 

Affirmed. 


Ex  parte  OLIVE. 


OJ  Ala.  App.  32») 
(6   DIv.  666.) 


(Court  of  Appeals  of  Alabama.    Jan.  16, 
1920.) 

Habeas  eorpu*  «=3|I3(I2)— Order  denying  kail 
on  conflicting  evidence  not  disturbed  on  ap- 
peal. 
Order  denying  bail  to  one  accused  of  homi- 

dde  on  his  applicaQon  for  habeas  corpus  will 

not  be  disturbed  on  appeal  where  the  evidence 

on  the  application  was  conflicting. 

Appeal  from  Clrcnlt  Court,  Jefferson  Comi- 
ty;   J.  C.  B.  Gwln,  Judge. 

Ex  parte  petition  by  Otho  Olive  for  writ 
of  habeas  corpus.  From  an  order  denying 
him  bail,  petitioner  aK>eal8.    Affirmed. 

PInkney  Scott,  of  Bessemer,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Fteld, 
Asst  Atty.  Oen.,  for  appellee. 
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MEBRITT,  3.  The  petlUoner,  Olive,  on 
the  27th  day  of  August,  1919,  shot  the  de- 
ceased. Bonk  Walker,  with  a  pistol,  kUllng 
him. 

A  preliminary  trial  was  had  In  the  inferior 
court  of  Bessemer  on  September  13,  1919,  at 
which  time  the  court  ordered  that  the  de- 
fendant be  committed  to  Jail  and  there  held 
to  await  the  action  of  the  grand  Jury  by 
which  he  was  Indicted.  On  September  17, 
1919,  the  petition  for  writ  of  habeas  corpus 
was  filed  In  the  Bessemer  dirislon  of  the  cir- 
cuit court  of  Jefferson  county,  and  on  the 
same  date  an  order  was  Issued  to  the  sheriff 
to  bring  the  petitioner  before  the  court  on 
September  28,  1919,  and  on  the  last-named 
date  the  court,  after  hearing  the  testimony 
in  the  case,  disallowed  bail  to  Olive,  and  or- 
dered that  be  be  remanded  to  Jail  without 
balL    From  this  order  petitioner  appeals. 

We  liave  carefully  considered  the  evidence 
in  this  case,  and  find  that  the  tendencies  of 
the  evidence  submitted  by  the  prosecutor  and 
petitioner  on  the  application  for  bail  were 
conflicting,  and,  this  being  so,  we  caimot 
better  say  than  was  said  tn  a  like  case  by 
Judge  Felham  in  the  case  of  Ex  parte  Man- 
cill,  16  Ala.  App.  421,  73  South.  766,  when  he 
said: 

"Having  the  proper  regard  for  the  weight 
which  should,  in  such  caie,  be  accorded  by  the 
revising  court  to  the  Judgment  of  the  primary 
tribunid,  when  the  same  is  presented  for  re- 
view on  appeal,  *  *  *  It  caimot  be  held  that 
the  record  presents  a  case  where  it  is  dear 
tliat  the  judge  •  •  •  was  in  error  in  deny- 
ing bail.  We  refrain  from  a  discussion  of  the 
evidence,  in  view  of  the  fact  that  the  case  will 
stand  for  triaL" 

See  Ex  parte  Sloane,  96  Ala.  22,  11  South. 
14,  Ex  parte  McAnally,  83  Ala.  496,  25  Am. 
Bep.  646. 

The  result  is  that  the  order  denying  bail 
must  be  aflSrmed. 

Affirmed. 


(17  Ma.  App.  ns) 

DOBBS  V.  BRUNSON. 


(9  DIv.  317.) 


(Oonrt  of  Appeals   of  Alabama.    Jan.  IS, 
1920.) 

I.  Electlens  «=9293(l)— Evidenoe  as  to  legal 
votes  rejected  Inadmissible,  where  offered 
without  BOtloe. 
Code  1907,  {  1168,  provides  for  contesting 
election  of  dty  officers,  in  manner  of  contestug 
election  for  Judge  of  probate,  wltich  is  provided 
for  in  section  470,  being  a  part  of  artide  23, 
and  section  461,  in  same  artide,  provides  that 
no  testimony  of  rejection  of  legal  votes  must  be 
received  without  notice  thereof  in  writing  to 
the  adverse  party,  so  it  was  not  error,  without 
such  notice,  to  exclude  evidence  of  alleged  legal 
ballots  in  a  contest  for  mayor;  contests  being 
unauthorized,  except  by  statute,  which  must  be 
strictly  complied  with. 


2.  Eleotiens  4=9305(8)— Exclusion  of  avMonoe 
was  harmless,  whero  oaso  must  be  disposad  of 
OD  other  grounds. 

In  an  appeal  of  an  election  contest  case, 
it  is  unnecessary  to  decide  whether  a  certificate 
of  a  judge  of  probate  was  erroneously  exdaded 
from  evidence,  where  the  case  must  be  disposed 
of  upon  other  grounds,  so  that,  if  such  was 
error,  it  was  harmless. 

3.  Appeal  and  error  «=9l078(l)— AssignmoBt 
of  error  waived  by  failure  to  argue. 

An  assignment  of  error,  not  argued  or  in- 
sisted upon  in  appellant's  brief,  is  waived. 

Appeal  from  Circuit  Court,  Elmore  Ooan- 
ty ;  Leon  McGord,  Judge. 

J.  W.  Dobbs  contested  the  election  of  T.  W. 
Branson  as  Mayor  of  Taliassee,  and  from  an 
adverse  Judgment  he  appeals.  Affirmed.  See, 
also,  81  South.  645. 

P.  B.  IfcEenaie,  of  Taliassee,  for  appellaat. 

J.  M.  Holley,  of  Wetumpka,  J.  Sanford 
Mullins,  of  Alexander  City,  and  T.  G.  Hit 
yer,  of  Taliassee,  for  appellee. 

BBIOKEN,  P.  J.  Dobbs,  appellant,  con- 
tested the  election  of  Brunson,  appellee,  as 
mayor  of  the  town  of  Taliassee,  and  from  an 
adverse  Judgment  the  contestant  appeals  to 
this  court. 

The  assignments  of  error  are  based  up<m 
the  action  of  the  court  in  excluding  testi- 
mony offered  by  appellant,  and  in  rendering 
Judgment  for  appellee. 

[t]  The  first  assignment  of  error  Is  predi- 
cated upon  the  action  of  the  court  in  sustain- 
ing objection  to  the  testimony  of  J.  F.  Wood- 
all,  a  witness  for  contestant  We  quote  firom 
the  bill  of  exceptions  as  follows: 

"Contestant  offered  to  prove  by  J.  F.  Woodall 
as  witness  in  said  cause:  Tliat  he  was  one  of 
the  managers  at  the  polling  place  in  said  elec- 
tion at  the  last  municipal  dection,  on,  to  wit, 
September  16,  1018,  for  the  election  of  mayor 
and  other  mnnidpal  officers.  That  at  the  dose 
of  said  dection  he  opened  up  the  ballot  box 
with  the  other  managers  and  counted  the  bal- 
lots cast.  That  at  said  dection  41  ballots  were 
cast,  of  which  the  managers  of  said  election 
counted  89,  of  whidi  latter  number  the  con- 
testee  recdved  20  ballots  and  contestant  re- 
cdved  19.  That  the  two  ballots  not  counted 
were  both  marked  with  a  cross  to  the  right  of 
the  name  of  contestant.  That  the  manacera  of 
said  election  failed  and  refused  to  count  said 
ballots  for  contestant,  marked  to  the  right,  in- 
stead of  to  the  left,  of  contestant's  name." 

It  will  thus  be  seen  that  by  this  testimony 
contestant  offered  evidence  "of  the  rejection 
of  legal  votes."  SecUon  1168  of  the  Code  of 
1007  provides: 

"The  dection  of  any  person  to  a  dty  or  town 
office  may  be  contested  upon  the  same  grounds 
and  in  the  same  manner  provided  for  contesting 
dections  for  Judge  of  probate,  so  far  as  ap- 
pUcable." 
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A  contest  of  the  election  of  a  jndge  of  pro- 
bate Is  provided  for  by  section  470  of  the 
Code  of  1907,  which  la  a  part  of  article  23  of 
the  Code  of  1807.  8ectl<m  461,  whldi  Is  also 
a  part  of  article  23,  provides: 

"No  testiinony  mast  be  received  of  any  illegal 
rotes,  or  of  the  rejection  of  any  legal  votes  in 
any  contested  election  commenced  onder  the 
provmons  of  this  article,  nnless  the  party  com- 
plaining thereof  has  given  to  the  adverse  party 
notice  in  writing,"  etc. 

CkMitests  of  election  are  nna'athorlzed,  ex- 
cept by  statute,  and  the  statutory  require- 
ments must  be  strictly  compiled  with.  Black 
V.  Pate,  130  Ala.  ta4,  30  South.  434.  In  the 
Instant  case  It  was  not  shown  that  the  con- 
testant bad  given  the  contestee  the  proper 
notice  to  permit  him  to  offer  evidence  of  "the 
rejection  of  any  legal  votes  in  any  contested 
electton,"  and  it  follows  that  the  ruling  of 
the  court  in  this  connection  is  free  fr«Hn  er- 
ror. 

[2, 3]  It  is  not  necessaT7  to  decide  whetlier 
there  was  error  in  refusing  to  allow  the  cer* 
tlflcate  of  the  Judge  of  probate  of  Houston 
county  to  be  offered  in  evidence,  as  the  above 
holding  disposes  of  this  case,  and,  if  there 
was  error,  it  would  be  without  injury.  Fur- 
thermore, the  assignment  of  error  relating  to 
flie  refusal  of  the  court  to  admit  this  certif- 
icate is  not  argned  and  insisted  upon  in  ap- 
pellant's brief,  and  is  therefore  waived. 

There  was  no  error  in  rendering  Judgment 
for  the  contestee.  The  Judgment  of  the  dr- 
cnit  court  la  affirmed. 

Affirmed* 


(17  Ala.  App.  t») 
WILLIAMS  V. 


STATE.    (6  DIv.  Ci58.) 


(Court  of  Appeals  of  Alabama.   Jan.  IS, 
1920.) 

1.  Criminal  law  <8=>ll66!f'2(9)— Irregular  order 
for  special  venire  in  murder  case  held  not 
prejHdidal. 

In  a  prosecntion  for  murder,  where  the 
conrt  ordered  38  persons  to  be  drawn,  who, 
together  with  the  regxilar  jurors  "drawn  and 
nmunoned  for  the  second  week  of  this  term," 
vere  to  constitute  the  venire,  irregularity  or 
informality  in  the  order  held  not  prejudicial, 
defendant  having  a  list  of  80  persons  from 
which  to  select  the  jury,  and  the  statute  re- 
qniring  a  venire  of  not  less  than  60  nor  more 
than  100  persons. 

2.  Criminal  law  «=9829( I}— Instruction  sub- 
stantially oovered  properly  refused. 

Befnsal  of  charges  requested  by  defendant 
in  a  murder  case  held  not  error  where  fairly 
and  substantially  covered  by  other  isstmctions. 

Appeal  from  Circuit  Court,  OoHman  Coun- 
ty; Robert  C.  Brickell,  Judge. 


F^z  Williams  was  convicted  of  murder  in 

the  second  degree,  and  he  appeals.    Affirmed. 

F.  E}.  St.  Jolm,  of  Cullman,  for  appellant 

J.   Q.  Smith,  Atty.  Oen.,  and  Harw^  O. 

Davis,  Asst  Atty.  Gen.,  for  the  State. 

BRICEBN,  P.  J.  Felix  WiUioms,  the  de- 
fendant, was  indicted  for  murder  in  the  first 
degree,  the  indictment  charging  that  he  un- 
lawfully and  with  malice  aforethought  killed 
liommie  Florence,  by  shooting  him  with  a 
guB,  etc.  He  was  tried  upon  this  indictment, 
and  was  convicted  of  the  offense  of  murder 
in  the  second  degree ;  the  Jury  fixing  his  pun- 
ishment at  imprisonment  in  the  penitentiary 
for  a  term  of  ten  years.  From  this  Judgment 
the  defendant  appeals  to  this  court,  and  lU' 
sists  that  the  order  of  the  court  fixing  the 
number  of  the  spedal  venire  is  insuffldent, 
because  it  did  not  in  si)ecific  words  designate 
the  exact  number  of  Jurors  to  constitute  the 
venire  for  the  trial  of  this  case.  The  order 
made  and 'entered  by  the  court  at  the  time 
the  defendant  was  arraigned  and  pleaded  to 
the  indictment,  so  far  as  It  relates  to  tills 
question,  is  as  follows: 

"It  is  further  ordered  by  the  court  that  86 
persons,  duly  qualified  as  jurors,  be  now  drawn 
in  open  court,  by  the  judge  presiding,  in  the 
presence  of  the  defendant^  who,  together  with 
the  regular  Jurors  drawn  and  summoned  for 
the  second  week  of  this  term  of  this  court, 
shall  constitute  the  venire  from  which  a  jury 
shall  be  selected  to  try  the  defendant.  It  is 
further  ordered  that  the  sheriff  be  commanded 
to  summon  said  86  special  jurors,  together  with 
the  jurors  drawn  and  summoned  for  the  second 
week  of  this  court,  to  appear  in  court  on  the 
day  set  for  defendant's  trial,  and  to  serve 
forthwith  on  the  defendant  a  list  of  the  names 
of  said  special  jurors,  and  of  those  regular 
jurors  summoned  for  the  week  in  which  the 
trial  is  set,  together  with  a  copy  of  the  indict- 
ment found  against  defendant." 

The  order  of  the  conrt  is  not  in  strict  com- 
pliance with  the  requirements  of  the  statute^ 
In  that  it  fails  to  show  how  many  regular 
Jurors  were  drawn  and  summoned  for  the 
second  week  of  the  court,  and  further  the  or- 
der does  not  designate  in  specific  words  the 
number  of  Jurors  which  were  to  constitute 
the  Jury  to  try  this  case.  However,  it  does 
appear  from  the  record  that  at  the  time  the 
order  was  made  by  the  court  fixing  the  num- 
ber of  the  special  v^ilre  the  return  of  the 
sheriff  showing  the  number  of  Jurors  drawn 
and  summoned,  44  for  the  week  In  which  the 
defendant  was  to  be  tried,  was  on  file  with 
the  clerk,  and  ttiat  the  number  so  drawn  and 
summoned  was  known  both  to  the  defendant 
and  his  counsel.  This  number,  44,  regular 
Jurors  drawn  and  summoned  for  the  week, 
together  with  the  36  special  Jurors  drawn  by 
the  court  in  this  case,  made  a  total  of  80  per- 
sons to  constitute  the  venire  to  try  this  case, 
and  the  list  of  the  special  Jurors,  and  of  those 
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regular  Jurors  drawn  and  sununoned  for  the 
week  containing  the  aforesaid  number  of  SO 
names,  was,  together  with  a  true  copy  of  the 
Indictment,  served  forthwith  upon  the  de- 
fendant, In  compliance  with  the  order  o£  the 
court 

[1]  The  purpose  of  the  statute  is  to  secure 
to  a  defendant  charged  with  a  capital  offense 
a  venire  of  not  less  than  60  nor  more  than 
100  persons  from  which  to  select  a  Jury.  In 
the  case  at  bar  the  defendant  had  a  list  com- 
posed of  the  names  of  80  persons  from  which 
to  sdect  the  Jury  to  try  his  case,  and,  not- 
withstanding the  Irregularity  or  informality 
of  the  order  of  the  court  in  this  connection, 
we  are  of  the  opinion  that  no  injury  could 
possibly  have  resulted  from  the  failure  of 
the  court  to  conform  strictly  to  the  require- 
ments of  the  statute  in  entering  this  order. 
Under  the  order  as  entered  the  defendant  got 
all  that  be  was  entitled  to  under  the  statute. 
Our  conclusions  in  this  connection  are  sus- 
tained in  the  following  cases:  Waldrop  t. 
State,  185  Ala.  24,  64  South.  80;  Costello  t. 
State,  170  Ala.  1,  68  South.  202;  Johnson  V. 
SUte,  6  Ala.  App.  43,  69  South.  708. 

In  Waldrop  v.  State,  supra,  the  Supreme 
Court  held  that  it  was  not  necessary  for  the 
order  of  the  court  to  say  in  exact  words  that 
the  number  fixed  was  so  many,  but  It  was 
su£9cient  if  the  nunfber  was  fixed  by  the  force 
of  the  terms  of  the  order. 

In  the  Waldrop  Case,  as  well  as  In  the 
cases  of  Costello  v.  State,  supra,  and  John- 
son T.  State,  supra,  the  orders  of  the  court 
seem  to  appear  almost  Identical  to  the  order 
entered  In  this  case. 

[2]  Charges  27  and  29  refused  to  defend- 
ant, and  here  insisted  ux>on  as  being  error, 
were  fairly  and  substantially  covered  by  giv- 
en charge  number  2,  as  well  as  by  the  oral 
charge  of  the  court ;  hence  their  refusal  was 
without  error. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 


(IT  Ala.  App.  3«S> 

8L088-«CHEFFIELD  STEEL  A  IRON  CO. 
V.GARDNER.    (6  DIv.  643.) 

(Court  of  Appeals  of  Alabama.    Jan.  13,  1920. 
Rehearing  Denied  Feb.  10,  1920.) ' 

1.  Evidenoe  «=»I55(6)  —  Evidenoe  admissible 
because  of  admlMlon  of  other  evidence. 

While  parties  should  be  confined  to  the  rules 
of  evidence,  yet,  where  one  party  has  been  per- 
mitted to  introduce  evidence  of  coDclusions  of 
witoess,  the  other  party  is  entitled  to  introdace 
similar  testimony  and  his  adversary  cannot 
complain. 

2.  Master  and  servant  «=93I5  —  Independent 
contractor's  employer  not  liable  for  Injury  to 
oontraetor's  employ^.  i 

.  A  master  employing  an  Independent  con- 
tractor is  not  liable  for  injury  to  an  employ^ 


of  the  independent  contractor  who  was  ander 
his  direction  and  control  at  the  time  of  the 
injury. 

3.  Master  and  servant  «s>3l6( I)— Independent 
oontraotor  held  eorraotly  defined  by  Instnic- 
tlon. 

A  charge  that,  if  defendant  mine  owner 
reserved  no  right  to  interfere  with  the  details 
of  the  work  of  one  having  a  contract  for  «-j»HTig 
out  ore,  bat  only  required  it  to  be  done  so  aa 
to  conform  to  the  general  plans,  then  defendant 
was  not  responsible  for  injuries  to  a  worker  in 
the  mine  resulting  from  the  contractor's  negli- 
gence, was  correct 

4.  Master  and  servant  «s>316(l).-lBStruotlon 
defining  Independent  oontraotor  correct 

A  requested  charge  that  if  the  contractor 
taking  out  ore  under  whom  plaintiff  was  work- 
ing bore  such  contractual  relation  to  defendant 
mine  owner  that  he  was  subject  to  control  only 
as  to  the  result  of  his  work,  he  was  an  inde- 
pendent contractor,  and  defendant  would  not 
be  liable,  held  correct 

5.  Master  and  servant  «S9284(2)  —  Relation 
held  question  for  Jury. 

In  an  action  against  a  mine  owner  for  in- 
juries, the  question  whether  plaintiff  was  work- 
ing for  defendant  or  an  independent  contractor 
held  for  the  jury. 

Appeal  from  Circuit  Court,  Jeltenon  Ooon- 
ty;  J.  C  B.  Gwin,  Judge. 

Action  by  Gilbert  Gardner  against  the 
Sloss-Sheflield  Steel  &  Iron  Company  for 
damages  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Gilbert  Gardner  along  with  others  was  a 
mucker  loading  ore  on  cars  at  a  mine' called 
Sloss  mine,  and  with  some  others  was  hit  by 
flying  rocks  from  a  shot  on  the  slope.  Gard- 
ner's arm  was  injured  severely  by  one  of  the 
rocks,  while  the  others  escaped  injury.  The 
evidence  tended  to  show  that  one  Ixm  Xyler 
had  charge  of  the  Job;  that  the  company 
furnished  the  machinery  and  paid  the  men 
charging  the  same  to  Tyler.  The  witness  Ty- 
ler testiaed  that  be  had  a  contract  with  the 
Sloss  people  driving  slope  at  the  mines  and 
was  paid  by  the  yard  for  moving  the  ore  out ; 
that  he  turned  time  Into  the  company  and 
they  took  care  of  paying  the  hands  accord- 
ing to  the  time  he  turned  in  and  paid  the  bal- 
ance to  him ;  that  he  hired  and  fired  the  men, 
paid  for  the  powder  and  fuses,  picks,  and 
shovels ;  and  that  the  company  furnished  the 
cars  and  drilling  machinery,  he  keeping  the 
driUs  up  and  repairing  the  machinery,  direct- 
ing the  method  and  place  of  work,  and  tiling 
the  men  what  to  do  and  how  to  do  It 

Tillman,  Bradley  &  Morrow  and  J.  A.  Simp- 
son, all  of  Birmingham,  for  appellant 
Mathews  &   Mathews,   of   Bessemer,   for 

appellee. 
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SAM70RD,  J.  [1]  Where  testUnony  U  Im- 
material to  the  Issues  Involved  in  the  trial  of 
a  case.  It  la  not  always  easy  of  ascertainment, 
whether  Its  admission  constitutes  prejudicial 
error.  The  same  is  true  where  witnesses  are 
permitted  to  testify  to  conclusions.  Where  the 
detail  facts  are  all  testified  to,  by  the  witness 
testifying  to  the  conclusion,  the  court  can 
nsuaUy  determine  whether  nile  45,i  should  be 
applied  or  not,  but  the  safe  rule,  in  the  trial 
of  all  cases,  is  to  confine  both  parties  to  the 
roles  of  evidence  reQuiring  the  statement  of 
facts  and  not  coni^uslons.  Where,  however, 
one  party  has  been  permitted  to  introduce  evi- 
dence of  conclusions,  the  other  party  is  enti- 
tled to  rebut  in  like  manner  with  testimony 
as  to  contra  conclusions;  when  plaintiff,  over 
the  objection  of  defendant  has  introduced  il- 
legal testimony,  he  cannot  be  heard  to  object 
to  its  rebuttal  In  kind.  Clement  v.  Onreton, 
36  Ala.  120. 

[2-4]  This  court.  In  the  case  of  New  Parley 
National  Bank  t.  Montgomery  County,  85 
South.  31,  has  declared  what  It  conceives  to 
be  a  correct  statement  of  what  it  takes  to 
constitute  an  Independent  contractor,  and  In 
that  case  has  collated  the  line  of  decisions 
bearing  on  that  question,  and  In  Coal  City 
Mining  Co.  v.  Davis,  81  South.  358,  this  court, 
following  a  line  of  authorities  there  dted, 
held  that: 

"A  master  employing  an  independent  con- 
tractor is  not  liable  for  an  injury  to  an  employi 
of  the  independent  contractor  who  was  under 
the  direction  and  control  of  the  independent 
contractor  at  the  time  of  the  injary." 

In  line  with  these  authorities  the  detoid- 
ant  asked  in  writing  charge  16,  as  follows: 

"(16)  The  conrt  charges  you  that.  If  you  are 
reasonably  satisfied  from  the  evidence  that  Mr. 
Lon  l^ler  had  a  contract  with  the  defendant 
for  the  purpose  of  taking  out  ore,  and  was 
an  independent  contractor  in  the  sense  that 
defendant  reserved  no  right  to  interfere  with 
the  details  of  Tyler's  work,  but  only  to  require 
this  to  be  done  by  Tyler  and  those  under  him 
whom  he  had  employed,  so  as  to  conform  to  the 
general  plans  of  the  mine  and  mining  rules, 
then  the  coort  charges  you  that  the  defendant 
would  not  be  responsible  to  plaintiff  for  in- 
juries resulting  from  the  negligence  of  said 
Tyler,  if  yon  believe  he  was  negligent," 


And  charge  6,  as  follows: 

"(6)  The  conrt  charges  you  that,  if  yon  are 
reasonably  satisfied  from  the  evidence  that  the 
man  under  whom  plaintiff  was  working  when 
hurt,  viz.  Lion  Tyler,  bore  such  a  contractual  re- 
lation to  the  defendant  company  that  he  was 
subject  to  the  control  of  the  defendant  company 
only  as  to  the  result  of  his  work,  and  not  as 
to  the  means  and  agencies  by  which  it  was 
accomplished,  in  that  event  said  Lon  Tyler  was 
an  independent  contractor,  and  the  defendant 
would  not  be  liable  in  this  case." 
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Charge  16  was  held  to  be  good  In  Porter  r. 
T.  C.  &  I.  Co.,  177  Ala.  406,  59  South.  295, 
and  we  are  of  the  opinion  ttiat  charge  6  as- 
serts a  correct  proposition.  Harris  v.  McNa- 
mara,  97  Ala.  181,  12  South.  103.  There  was 
evidence  from  which  the  jury  might  conclude 
that  plalntift  was  injured  while  working  for 
an  Independent  contractor  and  was  under  the 
direction  and  control  of  such  contractor  at 
the  time  of  the  injury.  If  this  was  so,  the 
defendant  was  not  liable  in  this  case,  and  the 
jury  should  have  been  so  instructed.  The 
charges  were  neither  argumentative,  mislead- 
ing, nor  abstract,  and  the  refusal  to  give 
them  as  requested  was  error. 

[E]  Under  the  facts  In  this  case,  as  In  the 
case  of  Coal  City  Mining  Co.  v.  Davis,  supra, 
it  was  a  question  for  the  jury  to  say  whether 
Lon  Tyler,  the  employer  of  plaintiff,  was  an 
independent  contractor,  or  whether  the  ar^ 
rangement  between  the  defendant  and  Tyler 
was  a  mere  subterfuge,  to  cover  a  real  con- 
tract of  hire,  whereby  Tyler  was  In  reality 
defendant's  snperintoident. 

It  Is  unnecessary,  we  think,  to  pass  upon 
the  other  assignments  of  error ;  the  foregoing 
being  sufficient  to  guide  the  circuit  court  on 
another  trial. 

Fbr  the  errors  pointed  cot,  the  Judgment 
of  the  drcolt  court  Is  reversed,  and  the  caua» 
is  remanded. 

Reversed  and  ronanded. 


aT  Ala.  App.  aim 
DENTON  V.  STATE.    (6  DIv.  667.) 

(Conrt  of  Appeals  of  Alabama.  Jan.  IS, 
1920.) 

1.  Crfmlnal  law  «s»l  144(7)— Presnined  that 
dlsoretlon  In  overruling  objection  to  time  of 
trial   was   property  exercised. 

Where  there  was  nothing  in  the  record  to 
show  that  defendant  offered  evidence  to  sustain 
his  objection  to  being  put  upon  trial  because 
certain  witnesses  which  he  had  ordered  to  be 
subpoenaed  had  not  been  served  or  the  sub- 
poena issued,  the  Supreme  Court  must  presume 
that  the  trial  court  made  proper  investigation, 
and  properly  exercised  its  discretion  consistent 
with  the  requirements  of  the  Constitution  in 
overruling  the  objection. 

2.  Criminal  law  «=9l206(3)— Indetermlnato 
sentence  Imposed  for  offense  kefore  anaot< 
ment 

Where  accused  was  tried  subsequent  to  In- 
determinate Sentence  Law,  though  for  an  of* 
fense  committed  prior  to  that  act,  it  was  error 
to  impose  a  definite  sentence  on  him. 

3.  Criminal  law  «=9507 (7)— Female  oonsentlng 
to  Inoest  most  be  eornborated. 

In  a  prosecution  for  incest,-  if  the  crime 
was  committed  with  the  consent  of  the  prin* 
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eipal  witness,  whose  testlinoiiy  was  not  suffi- 
ciently corroborated,  defendant  was  entitled  to 
tlie  general  charge,  in  view  of  Code  1907,  ( 
71327,  defininf  the  crime,  and  section  7878,  re- 
latins  to  the  Bubptenainf  of  witnesses. 

Appeal  trowi  Circuit  Court,  Winston  Coan- 
ty ;  T.  L.  Sowell,  Judge. 

Sam  Denton  was  conrlcted  of  Incest,  and 
he  appeals.  Amrmea  and  remanded  for  prop- 
er sentence. 

Travis  WUlUms,  of  RussellTlIle^  tor  ai>- 
pellant. 

J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAMFORD,  J.  [1]  When  this  catiBe  was 
called  for  trial  on  April  1, 1919,  defendant  ob- 
jected to  being  put  upon  trial,  upon  the  ground 
that  certain  witnesses,  which  be  had  ordered 
to  be  subpoenaed,  had  not  been  served  <w  the 
subpoenas  Issued.  The  Judgment  entry  shows 
that  the  court  overruled  the  objection,  but 
there  is  nothing  in  the  record  tending  to 
show  that  defendant  offered  any  evidence  in 
support  of  the  objection.  In  the  absMice 
of  evidence  to  the  contrary,  this  court  must 
presume  that  the  trial  court  made  proper 
investigation  and  properly  exercised  its  dis- 
cretion, consistent  with  the  requirements  of 
the  Constitntion.  Sanderson  v.  Bute,  168 
Ala.  109,  S3  South.  109. 

[2]  The  offense  charged  in  the  indictment 
was  committed  before  the  spring  term,  1918, 
of  the  circuit  court  of  Winston  county,  and 
the  case  was  tried  April  1,  1919.  Sentence 
was  for  five  years  in  the  penitentiary.  This 
sentrace  was  error.  The  defendant  should 
have  been  sentenced  in  accord  with  an  act 
of  the  Legislature  of  1919  (Acts  1919,  p.  148). 
This  act  was  construed  and  applied  in  the 
case  of  Rodgers  v.  State,  83  South.  359,  pres- 
ent term. 

[S]  After  carefully  considering  the  evi- 
dence in  this  record,  we  fail  to  find  facts  suf- 
fldoit  to  corroborate  the  testimony  of  the 
woman,  who  alone  testified  to  the  facts  con- 
stituting the  crime  with  which  defendant 
Is  charged.  If  the  crime  was  committed 
with  the  consent  of  the  principal  witness, 
the  defendant  would  have  been  entitled  to 
the  general  charge.  Code  1907,  {{  7878.  7127. 
It  is  true,  the  woman  testified  that  at  each 
recurrent  act  the  def«idant  used  threats 
and  IntlmidatlonB,  and  that  she  yielded  to 
him  through  fear,  but  the  rape  was  too  often 
repeated  and  continued  too  long  without  out- 
cry for  full  credence  to  be  given  to  the  state- 
ment But  this  question  is  not  presented  in 
such  way  as  that  it  can  be  considered  by 
tUs  court  on  appeal,  but  may  be  a  proper 
case  for  the  consideration  of  the  pardoning 
power. 

We  find  no  error  In  the  record  that  would 
warrant  a  reversal  of  the  Judgment  of  con- 
viction, but,  the  sentence  being  erroneous. 


the  cause  will  be  remanded  for  a  proper 
sentence. 

Judgmmt  of  convictioa  affirmed,  and  cause 
remanded  for  proper  sentence. 

Affirmed  In  part  and  remanded. 


(17  Ala.  App.  310) 
MARTIN  et  al.  v.  STATE.    (6  DIv.  633.) 

(Court  of  Appeals  of  Alabama.     Jan.  18, 
1920.) 

Crimlial  law  «=»753(2)— Geaeral  eharf*  shoald 
be  given  In  absence  of  evidenoa  eonaaotlag 
defendant  with  orlme. 
Though  the  corpus  delicti  la  proved  beyond 
a  reas<HiBble  doubt,  a  general  charge  for  de- 
fendant  should   be   given    when    there   is   no 
legal  evidence  connecting  him  with  the  com- 
mission of  the  crime  as  charged. 

Appeal  from  (Mrcolt  C^oort,  Jefferson  Coun- 
ty;  Wm.  E.  Fort,  Judge. 

Ras  Martin  and  others  were  convicted  of 
unlawfully  distilling  proItlUted  liquors,  and 
they  appeal.    Reversed  and  remanded. 

Pinkney  Scott,  of  Bessemer,  for  appellanta. 
J.  Q.  Smith,  Atty.  Qen.,  and  Lamar  Field. 
Asst  Atty.  Gen.,  for  the  State. 

BRICKEN,  P.  J.  We  have  carefully  read 
and  considered  the  evidence  in  this  case  as 
disclosed  by  the  record,  and,  while  the  cor- 
pus delicti  Is  proven  beyond  a  reasonable 
doubt,  there  is  not  the  slightest  legal  evi- 
dence connecting  the  defendant  with  the  com- 
mission of  the  crime  as  charged.  The  general 
charge  as  requested  by  the  defendant  should 
have  been  given,  and  for  this  error  the  Judg- 
ment is  reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 


a7  Ala.  App.  3U) 
MARTIN  V.  STATE.     (6  DIv.  634.) 

(CSourt  of  Appeals  of  Alabama.    Jan.  18, 
1920.) 

Appeal  from  Circuit  CSourt,  Jefferson  County; 
Wm.  B.  Fort,  Jndge. 

Ras  Martin  was  convicted  of  unlawfully  dls- 
tillins  prohibited  liquors,  and  be  appeals.  Re- 
versed and  remanded. 

Pinkney  Scott,  of  Bessemer,  for  appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  the  SUte. 

SAMFORD,  J.  On  the  authority  of  Martin 
et  al.  V.  State,  85  South.  42,  this  judgment  is 
reversed,  and  the  cease  is  remanded. 

Reversed  and  remanded. 
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(147  La.  868) 

NO.  23885. 

SttooMslOB  of  COLEMAN. 

(Supreme  Oonrt  of  Louioiana.    May  8,  1920. 
Behearing  Denied  May  SI,  1920.) 

(ByUaiwt  by  BUtorial  Staff.) 

1.  Taxation  «a»899(5)— Corporate  stock  worth 
par  for  purposes  of  Inherltaaeo  tax. 

Corporate  stock  belonginf  to  a  decedent, 
the  assets  of  the  corporatioii  consistiog  of  an 
office  building  sltnated  on  an  eligible  location 
in  the  city  of  New  Orleans,  Iteld  to  be  worth 
par,  for  purposes  of  inheritance  tax,  in  view 
of  presumption  that  shares  were  originally  is- 
sued for  full  value,  were  worth  face  value  when 
issued,  and  have  maintained  sndi  value. 

2.  Taxation  «=387S(I),  876(4) —  Legaoy  to 
daugbters-ln-law  not  exempt,  and  legaoy  to 
ehnrob  exempt,  from  Inheritance  tax. 

Under  Inheritance  Tax  Law,  i  2,  legacies 
to  daughters-in-law  are  not  exempt,  but  one 
to  a  cfaurdi  is  exempt. 

O^ieD,  J.,  dissenting. 

Appeal  from  Oivll  District  Oiart,  Parish  of 
Orleans;  B.  K.  Skinner,  Judge. 

In  the  matter  of  the  succeaaion  of  Margaret 
Elizabeth  Coleman,  widow  of  John  Macheca. 
On  mle  by  tlie  executors  to  show  cause  why 
certain  cbildren  and  heirs  should  not  be  de- 
creed not  to  owe  inheritance  tax.  There  was 
Judgment  that  no  inheritance  tax  was  due, 
and  the  State  appeals.  Judgment  set  aside, 
and  case  remanded,  to  be  proceeded  with  in 
accordance  wlQi  the  opinion. 

Edward  Rlghtor.  of  New  Orleans,  for  In- 
heritance tax  collector  for  the  parish  of  Or- 
leans. 

Hall,  Monroe  *&  Lemann,  of  New  Orleans, 
for  aiq)ellee8. 

PHOVOSTT,  J.  The  de  cnjus,  Mrs.  Widow 
Macheca,  died  leaving  eight  children,  issue  of 
her  marriage,  and  leaving  an  estate  and  a 
will.  The  principal  asset  of  the  estate  con- 
sists of  999^  shares  of  the  capital  stock  of 
the  Macheca  Realty  &  Investment  Ck>mpany. 
The  main  question  in  the  case  is  as  to  the 
value  of  these  shares  of  stock,  me  question 
arises  on  a  mle  taken  by  the  executors  of  the 
estate  upon  the  Inheritance  tax  collector  to 
6how  cause  why  the  said  children  and  heirs 
should  not  be  decreed  not  to  owe  an  inherit- 
ance tax. 

By  the  value  of  these  shares  of  stock  is 
meaot  the  amount  which  they  might  be  sold 
for  at  private  sale  for  cash.  But  as  none  of 
tlie  stock  of  said  corporation  has  ever  been 
sold — all  of  It  having  always  been  held  by  the 
Macheca  family — the  question  of  how  this 
value  is  to  be  determined  is  an  open  one. 

Plaintiffs  in  rule  would  adopt  the  revenue- 
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earning  capacity  as  the  sole  criterion  and 
would  determine  this  earning  capacity  by  the 
average  earnings  since  the  organization  of 
the  company.  The  capitalization  is  $400,000. 
On  this  the  net  earnings  hare  been: 

2.18%  per  cent,  in  1912; 

2.41%  per  cent  in  1913 ; 

8.KS  per  cent  in  1914 ; 

2.54  per  cent  in  1916; 

4.45  per  cent  in  1916 ; 

4.15%  per  cent  In  1917. 

It  will  be  noted  that  the  revenue  of  the 
last  two  years  has  exceeded  4  per  cent  On 
safely  Invested  capital  this  would  not  appear 
to  be  such  a  return  as  should  depreciate  the 
investment;  and  no  contention  could  be 
made,  we  imagine,  that  this  stock  at  face  val- 
ue is  not  a  safe  investment 

We  may  note,  In  passing,  that  the  inhwit- 
ance  devolved  on  the  said  heirs  in  1919; 
that  the  case  was  tried  in  September  of  that 
year;  that  this  proof  of  net  earnings  was 
made  by  plaintiffs  in  mle  in  support  of  their 
case ;  and  that  no  explanation  is  offered  -why 
the  figures  are  not  given  for  the  year  1918; 
so  that  the  Inference  would  be  that  the  proof 
of  them  would  have  been  disadvantageous  to 
plaintiffs  in  rule. 

The  argument,  that  the  value  of  stock  is  to 
be  determined  solely  from  the  earning  capac- 
ity, would,  if  carried  to  Its  logical  conclusion, 
lead  to  the  proposition  that,  where  stock  has 
not  yet  earned  any  revenue,  its  value  Is  not 
ascertainable  at  all. 

While  the  earning  capacity  of  stock  has  nec- 
essarily a  very  considerable  influence  upon  its 
market  value  (meaning  by  market  value  what 
it  may  readily  be  sold  for  at  private  sale  for 
cash),  it  is  but  one  of  the  elements,  and  not 
the  most  Important;  for.  In  the  nature  of 
things,  shares  of  stock  represent  that  much 
value  put  into  the  corporation  by  the  original 
holder  of  them,  and  maintain  the  same  value 
so  long  as  the  assets  of  the  corporation  have 
not  depreciated.  This  presumable  original 
value  of  corporate  stock  is  emphasised  in  this 
state  by  that  provision  of  our  Constitution 
which  forbids  the  Issuance  of  stock  exc^t  for 
actual  value:  On  this  fact  of  corporate  stock 
representing  the  assets  of  the  corporation  is 
founded  the  decision  of  the  Supreme  Court  of 
the  United  States  in  th^  recent  case  of  Eis- 
ner T.  Macomber,  282  XJ.  S.  189,  40  Sup.  Ct 

189,  64  L.  Ed. i  where  the  court  held  that 

dividends  paid  out  In  stock  do  not  constitnte 
income.  "A  stock  dividend,"  says  the  court, 
"really  takes  nothing  from  the  property  of 
the  corporation,  and  adds  nothing  to  the  In- 
terests of  the  shareholders."  And  Mr.  Justice 
Brandels,  In  his  dissentlnK  opinlcm  (268  U.  8. 
at  page  281,  40  Sup^  Ct  201,  64  L.  Bd.  —>-), 
says: 

"The  stockholder's  interest  in  the  property 
of  the  corporation  differs  not  fundamentally. 
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but  in  form  only,  from  the  interest  of  a  part- 
ner in  the  property  of  the  firm." 

Presumably,  therefore,  tbese  shares  of 
stock  were  originally  issued  for  full  Talae^ 
dollar  for  dollar,  were  worth  at  the  time  of 
their  issuance  their  face  value,  and  hare 
maintained  this  value,  unless  the  property  of 
the  corporation  has  depreciated;  their  main 
function  being  to  represent  the  interest  of 
the  holder  in  this  property. 

[1]  The  assets  of  the  corporation  consist  in 
an  office  building,  situated  on  what  would  be 
considered,  we  suppose,  the  most  eligible  lo- 
cation for  such  buUdlng  in  the  city  of  New 
Orleans.  It  is  not  pretended  that  this  build- 
ing has  In  the  slightest  degree  lost  value. 
It  Is  admittedly  worth  the  $400,000  at  which 
the  corporation  Is  capitalized.  We  conclude 
that  the  stock  is  worth  par. 

Learned  counsel  argue  that  the  shares  in 
question  are  a  minority  of  the  stock,  and  that 
minority  stock  is  at  a  great  disadvantage, 
which  naturally  detracts  from  Its  value.  Car- 
ried to  its  logical  conclusion,  this  argument 
would  lead  to  the  proposition  that  In  the  sub- 
scription to  the  stock  of  a.  corporation  the 
minority  subscribers  ipso  facto  lose  money, 
and  the  majority  subscribers  ipso  facto  are 
enriched  In  the  proportion  in  which  the  mi- 
nority are  Impoverished. 

The  argument  of  learned  counsel,  as  a 
whole,  would  lead  to  the  conclusion  that 
where  a  corporation  has  not  been  making 
money — ^in  fact,  baa  been  running  at  a  loss — 
its  stock  is  worthless,  or  worse  than  worth- 
less, though  representing  milllona  of  prop- 
erty. 

Counsel  point  to  the  fact  that  in  the  In- 
ventory of  the  succession  this  stock  was  ap- 
praised at  $50  per  share.  Instead  of  at  its  face 
value  of  $100,  and  tliat  the  agents  of  the  In- 
ternal Bevenne  Department  of  the  United 
States  government  appraised  it  at  $39  per 
share.  As  to  what  data  these  appraisers 
went  on  we  are  not  informed.  All  we  can 
say  is  that  their  appraisements  appear  to 
us  to  have  been  Incorrect 

We  have  no  doubt  at  all  that  minority 
stock  may  often  prove  to  be  of  less  value  than 
stock  held  by  a  controlling  interest;  nor  that 
the  book  value  of  the  stock  of  a  corporation 
may  often  not  truly  reflect  its  market  value, 
espedally  of  the  minority  shares,  if  we  may 
use  such  an  expression;  but  nothing  would 
Indicate  that  such  Is  the  case  with  the  stock 
here  in  question.  In  the  present  case,  the 
corporation  owes  no  debts;  its  property  con- 
sists in  a  large  office  building,  well  located  in 
the  heart  of  a  growing  commercial  city;  its 
sto<^  has  always  been  held  in  one  family, 
among  whom,  so  far  as  the  record  shows,  no 
dissension  exists. 

Plaintiffs  In  rule  had  it  In  their  power  to 
test  the  sale  value  of  this  stock  by  putting 


some  of  it  on  the  market,  and  did  not  avail 
themselves  of  that  opporttmlty.  They  were, 
of  course,  under  no  legal  obligation  whatever 
to  do  so;  but,  had  they  done  so,  and  failed 
to  obtain  an  offer  exceeding  $39  or  $50,  the 
court  would  certainly  Iiave  been  largely  in- 
fluenced by  the  result 

[2]  The  will  contains  legacies  to  the  daugh- 
ters-in-law of  the  decedent  and  to  St  Alpbon- 
sus  Church.  Section  2  of  Act  100,  p.  173,  of 
1906  (the  Inheritance  Tax  Law),  exempts  leg- 
acies to  direct  ascendants  or  descendants  up 
to  $10,000,  and  to  religious  instltudons.  The 
legacies  to  the  daughters-in-law  are  there- 
fore not  exempt  and  that  to  St  Alphonsus 
Church  is  exempt 

The  Judgment  appealed  from  Is  therefore 
set  aside,  and  the  case  is  remanded,  to  be 
proceeded  with  in  accordance  with  the  Tiewa 
herein  expressed.  The  plaintiffs  in  role  to 
pay  all  costs. 

MONBOB,  a  J.,  takes  no  part 

O'NIELL,  J.,  being  of  the  opinion  that  fbe 
cash  value  of  the  siiares  of  stock  Is  the  czl- 
terion  for  assessment  of  taxes,  dlssenta. 
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No.  23851. 

STATE  V.  flUNN. 

(Supreme  Court  of  Louisiana.   May  3,   1820. 
Behearing  Denied  May  31,  1920.) 

(Bt/OahuM  hv  the  Court.) 

I.  Criminal  law  «=9593— Court  need  not  iday 
date  of  trial  of  a  defendant  who  hat  flogieet- 
ed  to  employ  oonnsei. 
A  person  who  has  killed  another,  under  eir- 
cumstances  which  admit  of  no  dispute  as  to  the 
fact  of  the  killing,  and  who  is  likely  to  be  in- 
dicted as  for  a  crime,  is  expected  to  know  that 
unless  he  elects  to  escape  the  issue  by  flight 
he  will  be  called  on  to  stand  trial  therefor,  and 
hence  that  it  twhooves  liim  to  seek  the  advice 
of  counsel;  not  counsel  whose  views  in  the 
matter  of  compensation  he  may  be  unable  to 
meet,  or  who  by  reason  of  ill  health  or  other 
engagements  may  be  unwilling  or  unable  to  un- 
dertake tuB  defense,  but  counBel  whose  services 
it  is  reasonably  practicable  for  Iilm  to  secure 
for  and  at  the  time  required,  with  reference  to 
the  law  regulating  criminal  prosecutions;  and 
whilst  a  trial  court  is  bound  to  afford  a  fair  and 
sufficient  opportunity  for  the  selection  and  em- 
ployment of  such  counsel  it  is  not  bound  so  to 
delay  such  prosecutions  as  to  obstruct  the  or- 
derly and  efficient  administration  of  criminal 
justice  in  order  to  meet  the  view  of  defendant 
who  neglects  his  own  obligations  in  the  premis- 
es, with  reference  to  the  employment  of  the 
counsel  of  his  choice. 
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Z  Criminal  law  «=3268— Withdrawal  of  plea  to 
ladlctfflent  Is  not  matter  of  right. 
The  withdrawal  of  a  plea  to  an  indictment 
it  not  a  matter  of  right  with  the  person  indict- 
ed, but  is  within  the  sound  discretion  of  the 
trikl  judge  to  permit  or  deny. 

i.  ladiotment  and  Information  «=>I39— Motion 
to  quash  Indlotmant  should  be  filed  before 
plea  thereto. 
A  motion  to  quash  an  indictment  predicated 
open  the  alleged  disqualification  of  one  of  the 
witnesses  to  the  proceedings  of  the  jury  com- 
mission is  governed  by  the  same  rule  as  a  mo- 
tion to  quash  on  account  of  the  alleged  disquali- 
fication of  a  grand  juror,  and  in  either  case  the 
motion  should  bo  filed  before  the  plea  to  the 
indictment. 

4.  Criminal  law  «=9406(7)— General  expres- 
sions of  evil  Intent  admissible  to  show  partio- 
alar  Intont  oharged. 

Expressions  indicating  a  general  intent  to 
do  evil  may  be  admissible  in  evidence  as  showing 
the  intent  to  do  the  particular  evil  charged  as 
an  incident  of  the  general  evil  intended. 

5.  Homicide  «:=9l66(3)  —  Refusal  to  deliver 
defendant's  pistol  on  demand  held  admissible 
en  question  of  motive. 

Where  a  pistol  belonging  to  a  defendant 
charged  with  the  murder  of  a  town  marshal 
had  come  into  the  possession  of  the  sheriff,  evi- 
dence tliat  a  deputy  sheriff  had  told  such  de- 
fendant, say  40  days  prior  to  the  killing,  that 
the  sheriff  had  loaned  the  pistol  to  the  marshal, 
was  properly  admitted  to  show  motive,  partic- 
ularly when  it  also  appeared  that  the  marshal 
liad  refused  to  deliver  the  pistol  to  such  de- 
fendant on  his  demand. 

•.  Homlolde   «=>I58(3),    166(1)— Defendant's 
statement  as  to  intended  use  of  toy  pistol  held 
admissible  to  show  motive  and  intent. 
The  statement  to  a  third  person  by  a  de- 
fendant charged  with  murder,  made  on  the  day 
et  the  killing,  with  reference  to  a  toy  pistol 
worn  as  a  watch  charm,  "I  need  it  tor  my  pro- 
tection;  my  wife  ia  satisfied  when  I  have  this 
■long;   I  may  shoot  a  man  with  it  in  a  day  or 
two,  or  the  next  24  hours;"   was  properly  ad- 
mitted as  tending  to  show  motive  and  intent. 

7.  Criminal  law  4=9854(7)  —  Temporary  ab- 
unoe  of  Jnmr  In  custody  of  deputy  sheriff 
held  not  to  require  reversal  of  conviction. 
Though  there  be  a  separation  of  the  jury 
daring  a  prosecution  for  murder,  by  reason  of 
the  fact  that  a  deputy  sheriff  conducts  one  of 
the  jurors  to  the  toilet  and  is  absent  with  him 
for  4  or  6  minutes,  leaving  the  remaining  11 
jnrors  seated  in  the  jury  box,  the  conviction 
will  not  be  set  aside  by  this  court,  where  the 
evidence  is  uncontradicted  and  conclusive  to 
the  effect  that  the  deputy  sheriff  did  not  lose 
sight  of  the  Juror  whom  be  took  out,  that  the 
jnror  held  no  communication  with  any  third 
person,  that  there  were  in  the  room,  in  the 
customary  positions,  during  said  period,  the 
clerk  of  the  court,  the  prosecuting  officer,  the 
defendant  on  trial,  and  his  2  attorneys,  and  say 
125  spectators;  there  being  some  testimony 
to  the  effect  that  another  deputy  sheriff  was  in 


the  conrtroom  during  the  whole  or  part  of  the 
time,  though  not  in  charge  of  the  jury,  and  that 
the  judge  may  have  been  there  for  part  of  the 
time,  and  that  there  was  no  communication  be- 
tween any  third  persons  and  the  11  jurors  who 
were  left  and  who  remained  in  the  I>ox. 

8.  Criminal  law  «s>illl(2)— Per  curiam  state- 
ment as  to  remarks  of  prosecutor  oonclu- 
slve. 

Where  a  bill  of  exception  in  a  criminal  case 
shows  isolated  remarks  by  the  prosecuting  of- 
ficer, to  which  objection  was  made,  but  all  the 
testimony  taken  in  the  case  is  not  brought  up, 
and  the  statement  per  curiam  is  that  the  re- 
marks were  Iwsed  upon  the  testimony,  such 
statement  is  conclusive  in  this  conrt,  and  so 
the  ruling  of  the  trial  court  will  not  be  inter- 
fered with  when  the  remark  objected  to  ap- 
pears, upon  its  face,  to  have  been  made  by  way 
of  answer  and  not  of  appeal  to  the  jury  with 
reference  to  matters  dehors  the  record. 

9.  Criminal  law  «=a956(  13)— Where  evideaoe 
does  not  show  separation  or  misconduot  of 
Jury  a  new  trial  properly  refused. 

Where  the  evidence  adduced  on  a  motion 
for  new  trial  in  a  criminal  case  in  support  of 
the  allegations  that  there  was  a  separation  and 
misconduct  of  the  jury  fails  to  establish  either 
the  separation  or  the  misconduct,  the  new  trial 
is  properly  refused. 

Appeal  from  Fifth  Judicial  District  Court, 
Parl^  of  Winn;    Cas  Moss,  Judge. 

Jalone  D.  Ooim  was  convicted  of  murder 
without  capital  punishment,  and  be  appeals. 
Verdict  and  sentence  affirmed. 

Stubbs,  Thens,  Grisbam  &  Thompson,  of 
Monroe,  for  api)ellant 

A.  y.  Coco,  Atty.  Gen.,  and  Jollus  T.  Long, 
Dlst  Atty.,  of  Wlnnfleld  (Earl  E.  Kldd,  of 
Wlnnfleld,  and  T.  S.  Walmsley,  of  New  Or- 
leans, of  counsel),  for  the  State. 

MONROE,  C.  J.  Defendant  was  Indicted 
on  November  10, 1919,  for  murder  cbarged  to 
have  been  committed  (m  November  1,  and  was 
arrested  on  the  same  day.  He  was  arraigned 
on  November  12,  and  through  the  law  firm  of 
Blackman,  Overton  &  Dawkins,  represented 
by  Mr.  Blackman  (who  stated  that  his  firm 
bad  been  employed  merely  for  the  purposes  of 
the  arraignment  and  of  an  application  for  de- 
lay In  the  fixing  of  tbe  day  for  tbe  trial),  be 
pleaded  not  guilty.  Over  the  objection  of  Mr. 
Blackman,  who  asked  that  tbe  case  be  set 
down  for  trial  not  earlier  than  December  8, 
the  conrt,  on  motion  of  tbe  district  attorney, 
ordered  It  fixed  for  November  24,  with  tbe 
statement,  however,  tbat  the  matter  would 
be  further  considered  on  November  17,  and 
that  defendant's  request  would  then  be  grant- 
ed If  legal  reasons  for  the  additional  delay 
should  be  shown.  On  November  17  Blackman, 
Overton  4  Dawkins  moved  that  the  order  of 
Noveml>er  12  i>e  vacated  and  that  the  case  i>e 
fixed  for  December  8  (again  informing  tile 
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ooort  that  ammgementB  for  tibelr  employ- 
ment to  defend  the  accnaed  had  not  been  com- 
pleted), whl<±  motion  was  denied ;  wherenpon 
they  gare  notice  that  they  would  apply  to  this 
court  for  a  writ  to  compel  the  continuance  as 
requested,  which  they  did,  and  their  applica- 
tion was  denied.  They  at  once  advised  the 
trial  Judge  and  the  defendant  of  the  nonsnc- 
oesH  of  their  application  by  telegrams  which 
reached  the  addressees  ou  November  21,  and 
which  contained  also  a  specific  notification 
that  the  senders  would  not  be  able  to  r^re- 
sent  defendant  npon  his  trial  on  the  24th ;  and 
on  that  day  they  moved  the  court  that  their 
names  as  oonnsd  for  defendant  be  strlt^en 
from  the  record,  and  it  was  so  ordered,  over 
the  objection  of  the  district  attorney.  Wltliln 
an  hour  thereafter  Mr.  Tompson,  of  the  law 
firm  of  Stubbs,  Thens,  Grisham  ft  Thompson, 
of  Alexandria,  appeared,  entered  the  name  of 
that  firm  as  counsel  for  defendant,  and  moved 
that  the  case  be  continued  until  the  next  term 
of  the  court  The  motion  as  made  was  de- 
nied, but  It  was  sustained  to  the  extent  that 
the  case  was  continued  until  November  26. 
On  that  day  another  motion  for  continuance 
was  filed  and  denied ;  but,  it  having  been 
found  necessary  to  summon  additional  Jurors, 
the  court,  when  the  proper  time  arrived  (the 
next  day  being  a  holiday),  adjourned  until 
November  28.  In  the  meanwhile,  and  before 
the  adjournment,  the  motion  for  continuance 
had  been  followed  by  a  motion,  or  request, 
that  defendant  be  permitted  to  withdraw  his 
plea  of  not  guilty,  "so  as  to  file  a  motion  to 
quaab  the  indictment,"  whidi  request  had 
been  denied  and  the  state's  objection  to  the 
entertalnmoit  of  a  motion  to  quash  had  been 
sustained.  The  impaneling  of  the  Jury  was 
cranpleted  on  November  26,  and  a  unanimous 
verdict  of  "guilty,  without  capital  punish- 
ment," was  returned  into  court  on  the  morn- 
ing of  November  30. 

[1]  Bills  of  exception  were  reserved  to  the 
mUngs  of  the  court  refusing  the  continuances, 
refusing  the  request  that  defendant  be  per- 
mitted to  withdraw  his  ii^ea  in  order  to  file  a 
motion  to  quash,  and  declining  to  entertain 
tach  motion,  but  our  examination  of  those 
bills  and  rulings  and  of  the  reasons  assigned 
for  the  rulings  satisfies  us  that  they  fail  to 
disclose  reversible  error.  The  bills  seem 
rather  to  l>e  predicated  on  the  theory  that  the 
constitutional  right  of  a  defendant  in  a  crim- 
inal prosecution  to  be  represented  by  the 
counsel  of  his  choice  is  a  paramount  consid- 
eration, to  which  the  rules  and  regulations 
agreeably  to  which  such  proBecutlons  are 
brought  to  trial  and  tried  should  be  wholly 
subordinated ;  that,  if  the  friends  of  such  de- 
fendant do  not  come  forward  and  promptly 
contribute  the  money  to  complete  the  "ar- 
rangements" whereby  the  services  of  the 
counsel  of  his  choice  may  be  secured  for  fhe 
trial  upon  the  day  fixed,  in  accordance  with 
the  rules  of  the  court,  or  if  such  counsel  has 


other  engagements  for  Uiat  day,  or  is  incapac- 
itated by  re&eoa  at  01  health,  the  court 
ataould  postpone  the  trial  until  those  obstacles 
to  defendant's  selection  of  his  oonnad  are  re- 
moved. As  we  understand  the  matter,  how- 
ever, a  person  who  has  Mlled  another,  under 
drcnmstancea  which  admit  of  no  dispute  as 
to  fkct  of  the  kllUng.  and  who  is  likely  to  be 
indicted  as  for  a  crime^  is  expected  to  know 
that  unless  he  electa  to  escape  the  issue  by 
flight  he  will  be  called  to  stand  trial  there- 
for, and  hence  that  it  behooves  him  to  seek 
the  advice  of  counsel ;  not  counsel  whose  views 
in  the  matter  of  compensaticm  he  may  be  un- 
able to  meet,  or  who  by  reason  of  other  en- 
gagements or  ill  health  may  be  unwilling  or 
unable  to  undertake  his  defeise,  but  counsel 
whose  services  it  is  reasonably  practicable 
for  him  to  secure  for  and  at  the  time  required, 
with  reference  to  the  law  regulating  criminal 
prosecutions;  and  whilst  a  trial  court  Is 
bound  to  afTord  fair  and  sufficient  opportunity 
for  the  selection  and  employment  of  sndi 
cotmsel  it  is  not  bound  so  to  delay  a  prosecu- 
tion as  to  obstruct  the  orderly  and  effidoit 
administratlcm  of  criminal  Justice,  in  order  to 
meet  the  views  of  a  defendant  who  neglects 
his  own  obligations  with  reference  to  the 
selection  of  the  counsel  of  his  choice. 

In  the  instant  case  defendant  knew  on  No- 
vember 1,  that  he  was  likely  to  be  called  on 
to  stand  trial  for  the  homicide  committed 
on  that  day,  and  he  or  his  friends  had  em- 
ployed connsd  prior  to  his  arraignment  on 
November  12,  for  the  purposes  of  the  ar- 
raignment and  the  plea  which  he  then  en- 
tered. 

But  they  knew  then  that,  without  a  definite 
and  satisfactory  arrangement  as  to  their  com- 
pensation, the  counsel  so  employed  would  go 
no  farther  than  to  attend  and  advise  as  to 
that  matter  and  to  attempt  to  obtain  delay  in 
the  fixing  of  the  trial,  and  It  Is  fairly  evident 
that  the  trial  Judge  then  consented  to  hear 
the  application  for  delay  again  on  November 
17,  in  order  to  give  defendant  and  his  friends 
an  opportunity  to  complete  such  arrangement 
And  yet  neither  during  the  period  between 
November  12  and  Nov«nber  17,  nor  after- 
wards up  to  November  24,  had  they  succeeded 
in  so  doing.  In  fact,  prior  to  the  24th  they 
had  abandoned  the  attempt  and  had  employed 
other  counsel.  It  is  said  in  the  motion  of  the 
24th  that,  though  defendant  had  received  the 
telegram  from  Blackman,  Overton  ft  Dawkins 
on  the  21st,  his  father,  who  was  attending  to 
the  employment  of  counsel,  was  absent  from 
home  and  that  defendant  was  unable  to  com- 
municate with  him;  and  hence  that  the  fa- 
ther took  no  steps  in  the  matter  imtll  the  23d, 
when  he  went  to  Monroe  to  employ  Mr.  Theus. 
It  does  not  appear,  however,  that  the  father 
had  concealed  himself,  or  that  his  where* 
abouts  were  unknown,  or  that  defendant, 
who  was  in  the  community  in  which  he  lived 
and  was  surrounded  by  friends  and  relatives; 
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'Coold  find  no  one  to  carry  or  send  a  meesage 
<o  bis  tatber.  Moreover,  his  father,  we  tbink, 
should  bave  been  able  to  determine  on  the 
17tta,  or  before  that,  whether  there  was  any 
reasonable  prospect  of  his  being  able  to  make 
the  arrangement  required  by  Blackman,  Over- 
ton &  Dawklns,  or  whether  he  should  employ 
-other  counsel ;  and  we  are  of  opinion  that  he 
had  no  right  or  reason  to  expect  that  the  trial 
wonld  be  postsoned  beyond  the  24th,  since 
the  trial  Judge  had  given  him  so  to  under- 
stand, and  this  court  has  never  in  its  history, 
so  far  as  we  know,  made  an  order  such  as 
■that  which  was  applied  for. 

The  statement  per  curiam  Incorporated  in 
the  ruling  of  November  17,  upon  the  motion 
to  vacate  the  order  of  November  12,  reads  as 
jCoUows: 

"Messrs.  John  Blackman  and  X  EL  Overton 
hoth  appeared  in  open  court  and  represented 
accused  during  the  trial  of  the  motion;  both 
informed  the  court  that  arrangements  had  not 
been  completed  with  thekn  by  accused.  When 
Mr.  Blackman  appeared  on  the  12tb,  arrange- 
ments had  not  been  completed,  and  neither  had 
they  been  completed  when  they  both  appeared 
on  the  17th,  to-day;  court  did  not  know  ar- 
rangements would  be  completed  if  case  should 
<be  reassigned  for  later  date.  There  is  still  one 
week  intervening  between  to-day  and  date  of 
trial;  twelve  days  intervening  between  date 
case  was  fixed  for  trial  and  date  of  trial.  This 
aaems  time  sufficient  for  accused  to  prepare  for 
defense,  without  depriving  him  of  tus  consti- 
tutional right  If  he  can  secure  counsel  of  his 
choice,  there  is  no  legal  reason  shown  why  he 
should  not  do  so  timely;  and  to  reassign  the 
case  gives  the  court  no  assurance  that  Messrs. 
Blackman  &  Overton  will  be  employed.  Court 
has  issued  an  .order  directing  the  sheriff  to  hold 
two  witnesses,  women,  and  it  is  important  that 
the  case  be  tried  at  earliest  possible  date. 
Court  Is  ready  to  appoint  counsel  for  accused 
when  requested," 

In  the  statement  incorporated  in  the  bill 
reserved  to  his  refusal  to  grant  the  contin- 
uance as  applied  for  on  November  26,  the 
Judge  says  that  defendant  was  represented  by 
able  counsel  at  every  stage  of  the  case ;  that 
lie  concluded  that  the  delay  which  he  granted 
from  the  24th  to  the  26th  was  sufBdent  under 
the  circumstances,  since  the  homicide  had 
been  committed  In  Wlnnfleld,  the  witnesses 
resided  there,  and  defendant  bad  a  father 
and  relatives  residing  there,  who  were  nat- 
urally doing  what  they  could  to  assist  In  bis 
defense. 

"It  was  also  necessary,"  the  statement  pro- 
ceeds, "that  the  trial  be  had  as  early  as  could 
legally  be  done  on  account  of  one  of  the  eye- 
'witnesses  for  the  state  being  very  feeble  and 
infirm.  As  it  was,  when  her  testimony  was 
reached  the  jury  and  court  had  to  go  to  her 
room,  where  she  had  been  confined  to  her  bed 
for  several  days,  and  receive  her  testimony. 
She  was  not  able  to  come  into  court,  and  the 
•coroner  advised  the  court  it  would  be  to  the 


perfl  of  her  life  to  bring  her  out  of  her  room 
into  court." 


It  Is  stated  in  the  brief  of  the  district  at- 
torney, and  not  controverted: 

"That  the  only  eyewitnesses  against  him  [de- 
fendant] were  two  ladies,  .who  were  being  held, 
under  the  order  of  court,  as  material  witnesses. 
One  of  them  was  old  and  confined  to  her  bed 
and  her  testimony  was  taken  at  her  residence." 

Mere  statements  in  arguments  axe  not,  of 
course,  to  be  accepted  by  this  court  for  the 
purimses  of  its  decisions,  save  in  so  far  as  they 
find  support  in  the  records ;  but  a  suggestion 
as  to  the  considerations  which  may  have  in- 
fluenced the  trial  Judge  In  a  matter  so  large- 
ly intrusted  to  his  discretion  as  the  granting 
or  refusing  of  a  continuance  may  at  least  fur- 
nish food  for  reflection,  and  especially  is  that 
true  of  a  statement  that  is  so  far  supported 
by  that  of  the  Judge  as  is  the  statement  above 
quoted. 

Beyond  what  bas  been  said,  we  find  noth- 
ing In  the  record  to  indicate,  that  if  all  the 
delay  that  defendant  sought  to  obtain  had 
been  granted,  and  be  bad  secured  from  the 
beginning  the  counsel  of  his  first  choice, 
anything  more  could  have  been  done  in  his 
behalf  than  is  shown  to  have  been  dcme. 

Upon  the  whole.  In  view  of  the  abundant 
notice  which  was  given  defendant  of  the  in- 
tention of  the  counsel  originally  but  tentative- 
ly employed  in  bis  behalf  to  retire  from  the 
case  unless  the  condlticm  upon  which  they 
were  willing  to  undertake  the  defense  should 
be  compiled  with,  and  of  defendant's  lack  of 
diligence  in  the  matter  of  the  employment  of 
other  couns^  of  the  fact  that  four  days 
elapsed  between  the  employment  of  such  oth- 
er counsel  and  the  day  of  trial,  of  the  circum- 
stances that  the  killing  occurred  In  a  small 
town  in  which  all  the  witnesses  were  to  be 
found,  as  also  many  of  defendant's  relatives 
and  friends,  and  that  only  three  (or  possibly 
four)  witnesses  were  called  by  the  state,  that 
one  of  them  was  a  woman,  old,  feeble,  and  In 
bad  health,  wb<»n  the  sheriff  bad  been  or- 
dered to  bold,  and,  finally,  of  the  fact  that 
we  are  unable  to  discover  that  defendant  bas 
in  contemplation  of  law  suffered  any  prej- 
udice by  reason  of  bis  having  been  tried  as  he 
was  tried,  or  to  discover  that  the  trial  Judge 
in  any  wise  abused  the  discretion  vested  in 
him  in  such  matter,  we  ctmclude  that  there 
was  no  error  in  his  refusal  to  grant  a  further 
continuance  of  the  case,-  and  hence  that  the 
blUs  reserved  thereto  were  not  well  founded. 
State  V.  Murry,  136  La.  253,  66  South.  063; 
State  T.  Turner,  122  La.  372,  47  South.  685; 
State  T.  Chitman,  117  Ia.  950,  42  South.  437; 
State  T.  Douglas,  116  La.  528,  40  South.  860; 
State  V.  Washington,  37  La.  Ann.  829;  State 
V.  Johnson,  36  La.  Ann.  852 ;  State  t.  Wilson, 
33  La.  Ann.  261. 
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[2]  2.  It  bas  been  said  by  tbia  court  with 
reference  to  a  motion  to  witbdraw  a  plea  of 
not  guilty: 

'^t  was  not  a  legal  rigbt  that  the  aoenaed  de- 
manded, bat  it  was  a  matter  that  rested  largely 
-witbin  the  discretion  of  the  trial  judge.  So 
much  so  that  it  is  laid  down  by  elementary 
writers  on  criminal  law  that  the  judge's  mling 
on  inch  a  motion  ia  not  reviewable  by  an  ap- 
pellate court.  Bishop's  Crim.  Pro.  vol.  1,  {  782. 
See,  also,  Wharton's  Cr.  P.  &  P.  |  407b." 
State  V.  Delahoussaye,  37  La.  Ann.  651;  State 
T.  Williams,  45  La.  Ann.  1356,  14  Sonth.  82; 
State  ▼.  Jammerson,  49  La.  Ann.  597,  21  Sonth. 
728;  State  ▼.  Boutte,  119  La.  134, 43  South.  983 ; 
State  T.  Boudreaux,  137  La.  227,  68  South.  422; 
Bishop's  New  Cr.  Fr.  toL  2,  {{  882(4),  884(2) ; 
16  C.  3.  396. 

We  are  of  opinion  that  the  discretion  of  tbe 
trial  Judge  was  properly  exercised  In  this  ior 
stance. 

[3]  3.  The  motion  to  quash  was  predicated 
upcMi  tbe  alleged  dlsquallficatlcHi  of  a  witness 
to  the  proceedings  of  the  Jury  commission 
and,  as  In  tbe  case  of  a  motion  to  quash  on  ac- 
count of  tbe  disqualification  of  a  grand  Juror, 
should  bare  been  filed  before  pleading  to  tbe 
Indictment.  State  ▼.  McGee,  36  La.  Ann.  207 ; 
6  O.  J.  407. 

[41  4.  Defoidant  excepted  to  tbe  overruling 
of  an  objection  to  tbe  testimony  of  a  state  vrlt- 
ness  to  the  effect  that  oa  tbe  day  of  tbe  kill- 
ing he  beard  defendant  say,  "1  feel  mean 
mough  to  kill  a  son  of  a  bitch;"  that  tbe 
deceased  was  not  In  tbe  crowd  and  tbat  be 
did  not  communicate  to  bim  what  be  bad 
beard. 

Tbe  statemrait  of  the  judge  Is  that  tbe  re- 
mark was  made  not  more  than  2%  hours  be- 
fore tbe  killing;  tbat  accused  bad  pleaded 
self-defense;  and  tbat  tbe  evidence  was  ad- 
mitted to  prove  motive  and  intent 

There  was  no  error  in  tbe  ruling. 

"When  there  is  a  general  intent  to  do  evil,  of 
which  evil  the  wrong  actually  done  may  be  looked 
upon  as  a  probable  incident,  then  the  party  hav- 
ing such  general  intent  is  to  be  regarded  as 
having  intended  the  particular  wrong."  Marr's 
Cr.  Jur.  of  La.  p.  67;  Whar.  Cr.  Ev.  (10th 
Ed.)  vol.  2,  pp.  1653,  16S4,  1699,  1702,  1708; 
State  ▼.  Morgan,  129  La.  164,  06  South.  747. 

Moreover,  as  amiears  from  the  next  bHI, 
tbere  was  evidence  tending  to  show  tbat  de- 
fendant may  have  entertained  a  feeling  of  re- 
sentment toward  decedent 

[6]  6.  A  state  witness  testified  tbat  tbe 
sheriff's  ofBee  came  into  possession  of  a  pistol 
which  belonged  to  defendant  and  locmed  it 
to  tbe  decedent  (whom  we  understand  to  have 
been  tbe  town  marshal),  and  that  witness, 
having  so  Informed  defendant,  about  40  days 
prior  to  tbe  killing,  saw  him  soon  after- 
wards conversing  with  decedent,  which  was 
objected  to  as  Irrelevant;  but  the  Judge 
states  tbat  defendant  subsequently  told  the 


witness  tbat  decedent  would  not  let  him  have 
bis  pistol,  which,  we  think,  met  tbe  objection. 

[I]  6.  A  state  witness  testifled  that  on  the 
day  and  prior  to  the  killing  be  bad  a  conver- 
sation with  defendant  in  Winnfleld,  in  tbe 
course  of  which,  noticing  a  t<^  pistol  worn  by 
defendant  as  a  watch  charm,  he  asked  de- 
fendant to  give  it  to  bim,  and  tbat  defendant 
replied,  "I  need  it  for  my  protection;  my 
wife  la  satisfied  whoi  I  have  this  gun  al<»g; 
I  may  shoot  a  man  with  it  in  a  day  or  so,  or 
tbe  next  24  hours;"  which  was  objected  to  as 
irrelevant  and  Intended  to  prejudice  tbe  Jury. 

We  agree  with  tbe  trial  Judge  that  It  was 
admissible  as  tending  to  prove  motive  and  in- 
tent 

[7]  7.  A  bill  was  reserved  to  the  overruling 
of  a  motion  calling  for  the  discharge  of  tbe 
Jury  and  mistrial  on  the  ground  tbat — 

One  of  the  Jurors  was  permitted  to  leave  bis 
fellows  and  go  "to  tbe  toilet  on  the  floor  imme- 
diately beneath  the  one  upon  which  tbe  court 
was  held,  accompanied  by  the  deputy  sheriff  in 
charge  of  said  jury,  where  he  remained  some  4 
or  5  minutes,  and  in  the  absence  of  said  depu- 
ty sheriff  with  said  juror  the  other  11  jurors 
were  not  in  the  custody  of  a  deputy  sheriff  or 
other  officer;  tbat  this  separation  was  not  un- 
der the  eyes  of  the  court,  since  the  court  was 
not  in  session  and  the  Judge  was  not  on  the 
bench  nor  in  the  courtroom;  tbat  at  tbe  time 
of  the  said  separation  the  courtroom  was 
crowded  with  spectators." 

Tbe  Judge,  In  his  statement,  after  describ- 
ing tbe  courtroom,  says: 

"Court  had  taken  a  recess  until  7:30  Friday 
evening.  After  the  jury  had  been  brought  into 
the  box  and  seated,  and  just  about  tbe  time 
court  should  commence.  Deputy'  Sheriff  Smitb 
took  Juror  Jas.  B.  Ferguson,  who  made  known 
hia  desire  to  retire  to  the  toUet,  over  the  stage 
and  down  the  stairs  to  the  toilet,  all  of  which  by 
the  testimony  attadied.  Courtroom  bad  a 
number  of  spectators.  Accused  and  counsel 
were  sitting  in  courtroom  at  tbe  table.  There- 
is  no  open  door  outside  from  room  leading  into 
toUet,  and  the  testimony  shows  that  the  juror 
was  in  the  presence  of  the  sheriff  all  the  time 
they  were  out  of  the  courtroom— not  more  than 
3  or  4  minutes.  The  judge  was  not  on  the  bench 
at  the  time,  but  came  into  courtroom  a  short 
while  after  the  juror  and  deputy  returned  into 
the  jury  box.  There  is  no  evidence  showing 
that  the  Juror  was  permitted  to  get  out  of  the 
presence  of  the  deputy;  neither  were  the  11 
jurors  left  in  position  to  do  any  act  that  would 
be  prejudicial  to  the  rights  of  the  accused,  and 
we  did  not  find  any  cause  to  discharge  tha 
jury." 

Tbe  evidence  is  uncontradicted  and  conclu- 
sive to  the  effect  that  tbe  deputy  who  accom- 
panied tbe  Juror  to  tbe  toilet  did  not  1ob& 
sight  of  him,  and  tbat  the  Juror  held  no  com- 
munication with  any  third  person  while  they 
were  out  of  the  courtroom,  and  equally  con- 
clusive to  the  effect  that  during  tbat  period  of 
8  or  4  minutes  tbe  other  11  Jurors  remained  in. 
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their  s^ts  In  the  Jary  box  and  held  no  com- 
munication with  any  third  person;  It  being 
shown  that  defendant  and  his  counsel,  the 
clerk  of  the  court,  the  prosecuting  attorney, 
and  from  126  to  160  spectators  were  present, 
and  there  being  also  testimony  tending  to 
show  that  another  deputy  sheriff  was  In  the 
courtroom  during  the  period,  or  part  of  the 
period  in  question,  though  he  himself  was  un- 
able to  testify  positively  on  the  subject  The 
deputy  Smith  testtfled  that  the  Judge  was  on 
fbe  bench  when  he  and  the  juror  left  the 
courtroom,  and  that  he  left  the  other  jurors 
in  the  custody  of  "the  other  deputies,"  but 
from  bis  further  testimony  it  Is  evident  that 
be  merely  assumed  that  when  he  left  the 
courtroom  with  the  Juror  "Ferguson"  the  oth- 
er deputies  would  be  In  charge ;  and  one  of 
the  witnesses  testified  that  another  deputy 
was  in  the  room  during  the  whole  time  that 
Smith  was  absent,  bnt  upon  cross-examina- 
tion declined  to  be  positive  about  It.  There 
was,  however,  no  contradiction,  and  no  at- 
tempt at  contradiction,  of  the  testimony  show- 
ing that  the  11  remained  in  the  box,  and  that 
no  one  communicated  with  them  during  the 
absence  of  Smith  and  Ferguson ;  so  that  any 
presumption  of  Injury  to  defendant  that 
might  have  arisen  from  the  fact  of  the  actual 
separation  of  the  Jury  was  entirely  rebutted. 
As  has  been  said  by  this  court  and  repeated 
more  than  once: 

"It  is  the  duty  of  the  courts  and  their  officers 
to  guard,  as  far  as  possible,  against  all  irregu- 
larities in  their  proceedings.  Still,  they  will 
occur;  because  tribunals  of  Justice,  like  all 
human  institntions,  are  imperfect.  Some  irreg- 
ularitieB  are  of  so  gross  a  character  that  a  prej- 
udicial effect  may  be  presumed.  We  do  not 
think  the  one  complained  of  was  of  that  char- 
acter." State  V.  Bradley,  6  La.  Ann.  660;  State 
V.  Harris,  34  La.  Ann.  120;  State  v.  VeiUon, 
106  La.  414  415,  2»  South.  883. 

The  Incident  ruled  on  by  the  court  In  the 
case  last  above  dted  and  the  evidence  relat- 
ing thereto  were  similar  to  those  here  disclos- 
ed and  it  was  held  that  there  was  no  pre- 
sumption of  prejudice  to  the  accused.  In 
State  V.  Craighead,  114  La.  90,  38  South.  28, 
in  which  the  omviction  was  set  aside  because 
accepted  and  sworn  Jurors  were  allowed  to 
associate  with  others  who  had  not  been  ac- 
cepted, this  court,  after  considering  its  ruling 
in  a  case  previously  decided,  said  of  the  lat- 
ter: 

"The  drcumstances  were  therefore  such  as 
reasonably  to  have  overcome  the  presumption 
of  injury  which  might  otherwise  have  arisen, 
and  tiie  case  may  be  classified  with  those  in 
which  it  has  been  held  that,  where  it  affirma- 
tively appears  that  no  prejudice  to  the  accused 
can  have  resulted,  the  mere  separation  of  the 
Jury  is  an  insufficient  cause  for  setting  aside 
the  verdict"  (citing  State  v.  Johnson,  30  La. 
Ann.  921;  State  v.  VeUlon,  105  Le.  411,  29 
Sontfa.  883;  State  v.  CaUian,  109  La.  346,  33 
South.  363). 
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We  find  no  reason  to  doubt  the  soundness 
of  the  doctrine  thus  recognized  and,  consider- 
ing it  applicable  In  the  Instant  case,  hold  that 
there  was  no  error  in  the  ruling  of  which  de- 
fendant complains. 

[I]  8.  A  bill  was  reserved  to  the  overruling 
of  defendant's  objection  to  the  following  lan- 
guage attributed  to  the  district  attorney  as 
used  In  his  closing  argum^it,  to  wit: 

"After  having  committed  the  awfulest  crime 
known  to  the  whole  world,  he  had  the  audacity 
to  walk  by  the  body  of  the  deceased  and  say, 
'He  is  dead.'  " 

"I  submit  to  you  that  this  was  one  of  the 
greatest  outrages  that  was  ever  committed  In 
the  clTlllzed  world." 

"The  family  of  the  deceased  are  not  the  only 
people  interested  in  this." 

"Tou  have  no  idea,  gentiemen,  what  far- 
reaching  effect  your  verdict  will  have  on  the 
citiaens  of  this  parish." 

The  statement  of  the  Jndge  Incorporated  In 
the  bill  reads: 

"The  remarks  excepted  to  are  not  prejudicial. 
They  were  in  connection  with  the  entire  argu- 
ment of  the  district  attorney.  He  did  not  give 
personal  opinion,  but  made  his  argument  by 
stating  the  proof  shows  these  conditions  com- 
plained of  to  exist." 

As  only  part  of  the  testimony  and  part  of 
the  argument  were  taken  down,  the  statement 
per  curiam  as  to  the  relation  between  them  Is 
conclusive.  The  district  attorney  says.  In  his 
brief,  that  as  to  one  of  the  remarks  the  objec- 
tion was  made  before  his  sentence  was  com- 
pleted, and  as  to  another  that  It  was  made  in 
answer  to  a  plea  for  sympathy  for  the  de- 
fendant, and  It  appears  upon  Its  face  to  have 
been  made  by  way  of  answer  and  not  of  ap- 
I)ea]. 

We  find  no  reversible  error  In  the  ruling. 

[t]  9.  The  grounds  alleged  by  defendant 
for  the  granting  of  a  new  trial  were:  (1) 
That,  the  jury  having  been  Impaneled  and 
the  trial  begun,  a  recess  was  taken,  and  they 
were  conducted  by  a  deputy  sheriff  to  a  hotel, 
where  they  were  provided  with  lunch,  after 
which,  and  while  In  the  lobby  of  the  hotel, 
two  of  the  jurors  were  i)ermltted  to  leave  the 
others  and  go  upstairs,  unaccomiMnled  by 
the  deputy  sheriff,  and  there  remained  out  of 
sight  of  the  deputy  and  their  fellow  jurymen 
for  several  minutes,  and  that  the  hotel  was 
crowded  with  guests ;  (2)  that  they  were  per- 
mitted to  spend  two  nights  in  two  rooms  In 
the  hotel,  six  In  one  room  and  six  with  the 
deputy  sheriff  In  the  other,  each  of  the  rooms 
having  a  door  (Opening  into  the  hall  of  the 
hotel  through  whldi  the  Jurors  may  have 
gone  out  Into  the  hall  and  other  parts  of  the 
hot^ 

The  judge  found  that  the  alleged  separation 
was  not  established,  and  having  refused  the 
new  trial  a  bill  was  reserved. 

The  testimony  offered  on  behalf  of  defend? 
ant  In  support  of  the  allegation  as  to  the  aep- 
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aratlcm  of  the  Jury  la  tmc(Hivlndng.  It  la 
that  of  the  clerk  of  the  hotel  and  of  the  op- 
erator of  a  vehicle  for  hire;  the  witnesaes  go 
no  farther  than  to  say  that  when  the  jnry 
came  out  of  the  dining  room  after  luncheon 
two  of  them  started  up  a  stairway,  of  which, 
aa  we  understand  it,  there  were  two,  leading 
up  on  either  side  of  the  place  where  the  clerk 
discharged  his  functions  to  a  platform  some 
12  feet  above  him,  so  that  unless  he  turned 
his  head  especially  for  the  purpose  he  could 
not  have  seen  the  men  after  they  had  started, 
and  could  not  at  all  have  seen  them  when 
they  reached  the  platform.  He  says  that  he 
knew  only  one  of  the  Jurors  (to  speak  to  him), 
but  knew  the  others  by  sight,  as  the  Jury  had 
been  there  before,  in  which  statement  he 
seems  to  have  been  mistaken,  as  the  minutes 
of  the  court  show  that  six  of  the  Jurors  had 
only  been  accepted  during  that  morning,  and 
hence  the  clerk  could  not  have  seen  them  be- 
fore that  time.  The  other  witness  testifies 
that  from  a  distance  of  40  feet  across  the 
lobby  he  counted  the  Jurors  aa  they  came  out 
of  the  dining  room ;  that  he  saw  two  of  them 
■top  and  speak  to  the  deputy  sheriff  and  then 
start  up  the  stairs,  but  that  he  could  see 
them  only  a  short  distance  up.  He  admits 
that  the  deputy  was  In  a  better  position  to 
see  them.  He  knew  only  two  of  the  Jurors, 
and  they  were  not  the  Jurors  who  started  up 
the  stairs.  There  were  "quite  a.  few"  other 
guests  in  the  lobby  at  the  time.  The  deputy 
sheriff  testifies  that  he  watched  the  Jurors 
as  closely  as  a  man  could ;  that  they  did  not 
get  out  of  his  sight;  and,  again,  "I  don't 
think  any  one  of  them  got  out  of  my  sight ;" 
that  no  Juror  that  he  remembers  asked  hia 
permission  to  go  upstairs;  being  asked 
whether  he  had  ever  had  a  member  of  the 
Jury  to  walk  away  and  start  up  the  stairs  he 
replied:  "Well,  one  of  them  may  have  run  up 
the  stairs  a  piece  and  turn  around  and  come 
back  when  he  saw  the  rest  were  not  coming, 
but  I  don't  remember  it  occurring  In  this 
case." 

As  to  the  second  ground  alleged  In  the  mo- 
tion, the  evidence  shows  that  the  Jurors  were 
quartered  oa  the  second  floor  of  the  hotel  In 
two  rooms  which  adjoined  each  other  and 
were  connected  by  a  door  that  remained  apea, 
and  that  all  of  the  inlets  or  outlets  from  and 
to  the  rooms  or  either  of  them  were  fastened, 
save  one,  which  was  guarded  by  the  deputy 
iberUt. 

As  between  the  unsatisfactory  testimony  of 
the  different  witnesses  In  regard  to  the  al- 
leged separation  of  the  Jury,  we  think  that  of 
the  deputy  should  be  accorded  the  most 
wdght  He  was  sent  to  the  hotel  In  charge 
ct  the  Jury  with  rigid  and  specific  instruc- 
tions that  be  was  to  keep  them  from  sepa- 
rating, and,  though  we  think  It  regrettable 
that  be  ebonld  not  have  been  able  to  be  more 
positive  In  his  testimony  on  that  subject,  we 


have  no  doubt  that  he  was  omiacientlous 
about  It,  and  (as  he  says)  that  he  watched  the 
Jurors  as  well  as  any  man  could. 

The  trouble  arose  rather  from  the  condl- 
tl<xis  under  which  he  was  working,  and  which 
were  attributable  to  the  fact  that  the  court- 
house having  been  burned  it  was  necessary  to 
quarter  and  feed  the  Jury  in  the  hotel ;  which 
being  the  case.  It  occurs  to  us  that  It  would 
have  been  more  prudent  for  the  sheriff  to 
have  sent  two  deputies,  or  more,  instead  of 
one,  not  so  much,  perhaps,  because  of  any 
danger  of  Intentional  wrongdoing  by  the  Ju- 
rors, but  In  order  that  more  positive  testi- 
mony to  the  contrary  might  be  available. 
However  that  may  be,  the  testimony  offered 
to  show  the  separation  In  this  Instance  Is,  as 
we  have  said,  unconvincing.  The  witnesses 
have  failed  to  satisfy  us  that  there  was  any 
reason  why  they  should  have  taxed  their  mem- 
ories with  the  facts  to  which  they  have  testi- 
fied, or  that  they  were  In  positions  to  know 
those  facts,  and  more  particularly  to  be  able 
to  identify,  in  the  lobby  of  a  hotel  in  which 
there  were  many  guests,  two  persons  whom 
they  had  never  before  seen  as  members  of  a 
Jury  concerning  the  Impanelment  of  which 
they  were  In  utter  ignorance.  We  therefore 
condnde  that  the  motion  tor  new  trial  was 
pr«n>erly  overruled. 

The  verdict  and  sentence  appealed  from 
ere  therefore  affirmed. 
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BURGIER  V.  BUnaiER  et  aL 
In  re  PHIN. 

(Supreme  Court  of  Iioalsiana.    June  10,  1920.) 

(ByUabtu  by  Editorial  Staff.) 

Appeal  and  error  «=»382— Bond  of  $15,000  on 
a  suspensive  appeal  from  a  msney  Judgment 
for  $738.08  held  excessive. 
In  a  suit  for  partition  of  real  property, 
where  there  was  Judgment  for  the  defendants 
and  against  the  petitioner  on  a  reconventional 
demand   for   $738.06,   the   judgment   appealed 
from  by  plaintiff  not  being  for  delivery  of  a 
movable,  or  of  real  estate  bearing  revenue,  the 
real  property  being  unimproved  and  not  under 
plaintiff's  sole  control,  the  appeal  is  not  regu- 
lated by  Code  Prac.  arts.  676-677,  and  a  bond 
for  $16,000  for  a  snspensive  appeal  is  excessive. 

Suit  by  Sophie  li.  Burgler,  now  wife  of 
Alexander  M.  Phln,  against  the  Succession  of 
Alexandrlene  Burgler  and  others.  Judgment 
for  defendants,  and  a  further  Judgment  In 
favor  of  defoidant  Mrs.  Oscar  R.  Burgler 
against  the  petitioner  on  a  reconventional 
demand.  Plaintiff  sought  and  obtained  both 
an  order  for  a  suspensive  appeal  and  a  de- 
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▼olQtlye  appeal,  and  moved  to  reduce  the 
amonnt  of  the  suspensive  appeal  bond,  which 
motion  was  denied,  and  plaintiff  has  applied 
for  mandamos  to  compel  the  Judge. to  fix  a 
■mailer  snm.  Ordered  that  writ  of  manda- 
mus Issue. 

F.  J.  Helntz,  of  Co^ngton,  and  Dart,  Ker- 
nan  ft  Dart,  ot  New  Orleans,  for  relatrix. 

SOMMERVILLB,  J.  Plaintiff  sued  de- 
fendants for  a  partition  of  some  1,600  lots 
or  Squares  of  unimproved  real  estate  in  the 
town  of  SUdell,  parish  of  St  Tammany,  al- 
leged to  have  been  owned  by  him  and  the  de- 
fendants in  Indivlslon,  and  he  asked  that  the 
same  be  ordered  sold,  as  they  could  not  be 
conveniently  divided  In  kind. 

Defendants  answered  that  the  property 
could  be  divided  In  kind,  and  asked  for  judg- 
ment decreeing  plaintiff  to  be  the  owner  of 
an  undivided  five-twelfths,  Mrs.  Oscar  S. 
Bulgier  of  an  undivided  flve-twelfths,  and 
Raymond  Bnrgler  of  an  undivided  two- 
twelfths,  and  that,  the  property  being  divisi- 
ble In  kind,  It  should  be  divided  among  the 
co-owners  thereof  In  the  proportions  stated. 
There  was  Judgment  for  defendants,  and  a 
further  Judgment  In  favor  of  Mrs.  Oscar  R. 
Bnrgler,  one  of  the  defendants,  and  against 
petttlmer  for  $73&08,  which  was  claimed  by 
her  In  a  reconventlonal  demand  against  plain- 
tiff. 

Plaintiff  Bonght  and  obtained  both  an  or- 
der for  a  suspensive  and  a  devolutive  appeal, 
and  the  Judge  ordered  that  the  suspensive  ap- 
peal bo  granted  on  the  giving  of  a  $15,000 
bond,  and  that  a  devolutive  appeal  should  be 
granted  upon  fumlahing  bond  In  the  sum  of 
1600. 

Plaintiff  moved  the  court  to  reduce  the 
amount  of  the  suspensive  appeal  bond  on  the 
ground  that  there  was  no  Judgment  for  any 
specific  sum  of  money,  except  for  $788.08,  and 
that  the  bond  should  be  for  only  one-half 
over  and  above  that  amount  and  for  the 
amonnt  of  costs  that  would  probably  be  in- 
curred In  the  suit  The  Judge  refused  to  re- 
duce the  amonnt  of  the  suspensive  appeal 
bond,  and  plaintiff  has  applied  to  this  court 
for  a  mandamus  to  compel  him  to  fix  a  small- 
er amount. 

It  ts  clear  that  the  Judgment  Is  not  one  the 
aiqoeal  from  which  is  regulated  by  articles 
676,  676,  577  of  the  Code  of  Practice.  It  Is 
not  for  a  spedflc  sum,  beyond  $788.06,  or  for 
tlie  delivery  of  a  movable,  and  it  does  not 
decree  the  d^very  of  real  estate  bearing 
reveone.  It  Is  an  order  to  partition  unim- 
proved proi)erty  which  is  not  In  the  posses- 
sion of  or  under  the  sole  control  of  plain- 
tiff. Th«  bond  for  $15,000  iu>pearB  to  be  far 
In  exoesB  of  any  possible  costs  to  be  incurred 
In  tlie  nutter,  and,  being  exoeaalve,  the  order 
fbdng  same  will  be  annulled.    State  ex  reL 
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Beebe  y.  Jndge,  28  La.  Ann.  81;  State  ex 
rel.  Smith  v.  Judge,  29  La.  Ann.  838;  State 
ex  rel.  Dnrand  v.  Jndge,  80  La.  Ann.  382; 
State  ex  rel.  Muller  v.  Judge,  36  La.  Ann.  189. 
It  Is  therefore  ordered  that  a  writ  of  man- 
damus issue  her^n  directed  to  the  trial 
Jndge,  ordering  him  to  fix  the  amonnt  of  the 
bond  for  a  suspensive  appeal  In  this  pro- 
ceeding at  a  snm  exceeding  by  one-half  the 
Judgment  for  money,  and  for  a  devolutive  ap- 
peal In  a  snm  for  costs. 


U7  La.  wo 


No.  23994. 
STATE  V.  MAYO. 


(Supreme  Court  of  Louisiana.    May  81, 1920.) 

(Syllaiut  hy  Bdiforial  Staff.) 

Indictment  and  Informatioa  «=a4 — Proseoutlon 
for  noBsnpport  of  oiiUd  oannot  ke  based  oa 
afldavit  alone. 
A  proceeding  against  defendant  for  having 
willfully  neglected  to  provide  for  the  support 
of  his  child  in  necessitons  circumstances,  in- 
stituted by  affidavit  on  the  part  of  the  state  in- 
stead of  by  information  or  indictment,  as  re- 
quired by  Const  art  9,  and  Act  No.  34  of  1902, 
is  null  and  void  ab  initio,  and  must  be  dis- 
missed, and  a  rule  taken  "by  defendant  therein 
for  the  custody  of  the  child,  and  the  order 
thereon  most  fail  with  the  original  proceeding. 

Appeal  from  Juvenile  Court,  Parish  of 
Orleans ;  Andrew  H.  Wilson,  Judge. 

Eugene  A.  Mayo  was  convicted  of  will- 
fully neglecting  and  refusing  to  provide  for 
the  Bupi)ort  of  his  minor  child  and  ordered 
to  make  bimonthly  payments  for  Its  support 
Subsequently  he  filed  a  rule  calling  on  the 
mother  and  State  to  show  cause  why  the 
child  should  not  be  turned  over  to  him,  which 
nile  waa  dismissed,  and  he  moved  for  ap- 
peal from  both  Judgments  rendered,  but  was 
granted  appeal  only  as  to  the  latter.  Order 
of  court  giving  custody  of  child  to  mother 
dismissed  without  prejudice. 


Theodore  Ootonlo,  of  Mew  Orleans,  for  ap- 
pellant 

A  V.  Ooco,  At^.  Gen.,  Chandler  a  Lus- 
enberg,  Diet  Atty.,  and  Eugene  Stanley, 
Asst.  Dlst  Atty.,  of  New  Orleans  (T.  Semmes 
Walmsley,  of  New  Orleans,  of  counsel),  for 
the  State. 

SOMMEJRVILLB,  J.  Defendant  was 
charged  In  the  Juvenile  court  for  the  pariah 
of  Orleans  with  willfully  neglecting  and 
refusing  to  provide  for  the  support  of  his 
minor  child,  Francis  Mayo.  He  was  found 
guUty  April  21,  1919,  and  was  ordered  to 
pay  $16  on  the  1st  and  16th  of  each  month 
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tor  one  year,  commencing  Hay  It  1819,  for 
the  support  of  bis  child. 

On  Febroary  19,  1980,  defendant  ffled  a 
rule  In  tbls  proceeding  calling  on  the  mother 
and  the  state  to  show  cause  why  the  child, 
FrandB,  should  not  be  turned  over  to  him. 

February  2S,  1820,  the  rule  was  dlsndased. 

March  4,  1920,  defendant  moved  for  an 
appeal  to  this  court  from  the  Judgments 
i-endered  AprU  21,  1818,  and  February  25, 
102a  The  motion  of  appeal  was  "granted 
only  from  action  of  this  court  [the  juvenile 
court]  in  refusing  to  grant  order  on  rule 
filed  herein  on  February  19, 1920." 

The  Judgment  of  sentence  and  conviction 
were  not,  therefore,  appealed  from;  and 
they  are  not  before  us  for  review. 

When  the  case  was  called  for  trial  counsel 
for  the  state  informed  the  court  that  the 
proceeding  against  Mayo  for  having  will- 
fully neglected  and  refused  to  provide  for 
the  support  of  his  child  in  necessitous  cir- 
cumstances had  been  instituted  by  affidavit 
on  the  part  of  the  state,  instead  of  by 
Information  or  indictment,  as  was  required 
by  article  9  of  the  Constitution  and  Act 
M  of  1902,  p.  42. 

Under  such  drcnmstances,  the  proceedings 
are  null  and  void  ab  initio,  and  must  be  dis- 
missed for  the  reasons  given  in  State  v. 
Slmms,  145  La.  678,  82  South.  747.  And  the 
rule  taken  by  defendant  for  the  custody  of 
his  child  and  the  order  thereon  must  fall 
with  the  original  proceeding. 

It  la  therefore  ordered,  adjudged,  and 
decreed  that  the  order  of  the  court  giving 
the  custody  of  the  child  to  the  mother  be 
dismissed,  without  prejudice  to  the  rights 
of  the  state  and  to  defendant  to  proceed  in 
accordance  with  law. 


(147  La.  394) 

No.  24030. 

8TATE  V.  NUNEZ. 

la  n  NUNEZ. 

(Supreme  Oonrt  of  Looisiana.    May  15, 1920.) 

(BfOabu*  by  the  Oowrt.) 

I.  Jadges  «=>5 1  (4)— Petition  held  to  reqalre 
trial  Judge  to  recuse  himself  or  to  appoint 
another  Judge  to  determine  recusation. 
When,  at  the  inception  of  a  criminal  prose- 
cution, the  defendant  files  a  petition  alleging 
that  the  trial  judge  has  a  personal  and  ad- 
verse interest  in  the  result  of  the  prosecu- 
tion, that  he  had  set  the  prosecution  on  foot 
to  subserve  that  interest,  and  had  acted  there- 
in as  detective,  prosecuting  witness,  prosecut- 
ing attorney,  and  judge,  and  requesting  that 
he  either  recuse  himself  or  appoint  a  judge  of 
an  adjoining  district  to  hear  and  determine  the 
question  whether  be  should  be  recused,  such 


allegations  cannot  be  desit  with  as  frivoloas, 
but  are  quite  serious  enough  to  preclude  the 
judge  against  whom  they  are  directed  from 
sitting  in  judgment  on  the  question  of  his  own 
competency  to  preside  at  the  trial  of  the  prose- 
cution in  question,  and  he  should  either  recnse 
himself  or  appoint  another  judge,  as  the  law 
provides,  to  hear  and  determine  that  question, 
and  particularly  is  that  true  where  it  appears 
from  the  judge's  charge  to  the  grand  jury, 
made  part  of  his  return  to  this  court,  that  he 
strongly  intimated  to  that  body  that  offenses 
such  as  that  charged  against  defendant  bad 
been  committed,  and  that,  "it  is  alleged"  that 
they  were  committed  by  defendant,  and,  when 
he  admits  that  he  directed  the  summoning  of 
witnesses  who  appearing  in  the  matter  before 
the  grand  jury  by  which  defendant  was  in- 
dicted, the  Indictment  thereupon  following. 

2.  Criminal  law  «=3254— Distrlot  and  prosacnt- 
Ing  attorneys  «=37(l)— Grand  Jury  ^=al,  34 
—  Judges  «s>47(l)  —  Duties  of  Judge  when 
sitting  without  Jury  stated;  duties  of  distriot 
attorney  defined;  "grand  Jury"  is  an  Inforni- 
Ing  and  accusing  body;  district  attorney  is 
state's  representative;  proseoutor  should  not 
sit  as  Judge;  trial  Judge's  Investigation  !!•• 
fore  grand  Jury  dlsqnalifle*  him. 

As  the  rule  that  no  one  shall  sit  as  judge 
in  his  own  case  is  well  founded  in  law,  as  well 
as  in  ethics,  so  likewise  is  the  rule  that  no 
one  shall  act  as  prosecutor  in  a  case  in  which 
he  is  to  sit  as  judge.  A  grand  jury  is  an  in- 
forming and  accusing  body.  A  district  at- 
torney is  the  representative  of  the  state,  and 
among  bis  duties  are  those  of  aiding  the  grand 
jury  in  its  Investigations  in  the  formulation  of 
its  accusations  and  of  prosecuting  those  against 
whom  such  accusations  are  directed.  The  judge 
sits  as  the  representative  of  Justice  to  deter- 
mine, when  acting  without  a  jury,  whether, 
according  to  the  evidence  adduced,  those  who 
are  accused  of  oftenses  and  brought  before  him 
for  trial,  and  whom  he  must  presume  to  be  in- 
nocent until  shown  to  be  guilty,  are  to  be  con- 
victed or  acquitted  of  such  accusations.  It  la, 
no  doubt,  part  of  the  obligation  which  the  law 
imposes  on  him  to  instruct  the  grand  jury  to 
investigate  and  find  out  whether  the  laws  are 
being  obeyed  or  violated,  and,  if  violated,  to 
bring  proper  diarges  against  the  violators,  but 
it  is  not  only  not  a  part  of,  but  is  distinctly 
inconsistent  with,  that  obligation  for  him  to 
participate  in  such  investigations,  to  assnine 
tliat  a  particular  offense  has  been  committed, 
or  to  lend  his  sid  in  its  prosecution,  since  he 
thereby  prejudices  the  case  which  he  is  re- 
quired to  try  with  an  open  mind,  and  dis- 
qualifies himself  for  the  discharge  of  the  most 
important  of  his  duties. 

3.  Contempt  9=36— Counsel  not  llabla  for  con- 
tempt because  of  pertinent  allegations  la  s^i- 
plication  for  recusation. 

Counsel  for  defendant  in  a  criminal  prose- 
cution are  not  liable  as  for  contempt  of  court 
by  reason  of  pertinent  allegations  in  an  ap- 
plication, which  they  have  the  right  to  make 
for  the  recusation  of  the  trial  judge. 

Nemours  Nnnes  was  indicted  for  extortion 
In  his  office  as  district  attorney  of  the  Twen- 
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ty-Nlnth  Jndldal  District  His  petlUon  tbat 
the  Judge  recuse  himself  or  appoint  the  judge 
■at  an  adjoining  district  to  tiy  the  case  or  to 
pass  on  the  question  of  recusation  vd  non 
was  denied,  and  a  rule  issued  requiring  de- 
fendant to  show  cause  against  punishment 
for  contempt  for  having  made  the  allegations 
In  such  petition,  and  he  prays  for  prohibition 
against  respondent  Judge  from  further  pro- 
ceedings in  the  matter  of  the  indictment  or  in 
the  rule  for  contempt  and  for  an  order  either 
that  he  recuse  himself  or  refer  the  question 
ot  his  recusation  to  another  Judge.  Ordered 
that  resiwndent  either  recuse  himself  or  ap- 
point some  district  Judge  of  an  adjoining  dis- 
trict to  determine  whether  he  should  be  re- 
cused, and  in  the  interim  prohibiting  him 
from  farther  proceedings  In  the  matter  or  In 
the  matter  of  the  oontonpt 

James  Wilkinson  and  Loys  Cbarbonnet, 
t>oth  of  New  Orleans,  for  relator. 

Statement  of  the  C!as& 

IIONBOE,  O.  J.  Relator  alleges  that  he  is 
district  attorney  of  the  Twenty-Ninth  Judl- 
«lal  district  (composed  of  the  parishes  of  St 
Bernard  and  Plaquemines);  that  the  grand 
Jury  of  the  parisih  of  Plaquemines  returned 
Into  the  district  court  sitting  for  that  parish 
An  indictment  charging  him  with  extortion  In 
office;  that  on  AprU  9,  1920,  he  filed  in  that 
court  a  sworn  petition  requesting  the  Judge 
to  recuse  himself  and  appoint  the  Judge  of  an 
adjoining  district  to  try  the  case,  or  else  ap- 
point sudi  Judge  to  hear  and  pass  on  the 
question  of  recusation  vel  non,  and  the  peti- 
tion thus  mentioned  is  annexed  to,  and  made 
part  of,  the  petition  addressed  to  this  court 
Belator  further  alleges  that  the  causes  for 
recusation  set  forth  in  said  petition  are  that 
the  prosecution  In  question  was  set  on  foot  by 
the  Judge,  who  acted  tlierein  as  detective, 
prosecuting  witness,  prosecuting  attorney, 
and  Judge,  and  that  as  a  rival  candidate  of 
rdator  for  the  Judgeship  of  said  district,  he 
was  actuated  by  a  desire  to  advance  his  own 
interest,  candidacy,  and  prospective  success 
and  to  injure  relator's  candidacy,  and,  by 
reasoa  of  bias  and  prejudice  on  his  part  that 
relator  could  not  obtain  a  fair  trial  from  said 
Judge,  the  cause  being  triable  before  him 
without  a  Jury ;  that  althou^  relator's  said 
petition  sets  forth  the  strongest  possible  rea- 
sons for  his  recusation,  said  judge,  on  April 
10th,  took  the  matter  under  advisement  and 
oa  April  17th  handed  down  a  ruling  and  de- 
cree refusing  either  to  recuse  himself  or  to 
appoint  another  Judge  to  hear  and  determine 
tbe  question  of  bis  recusation;  and  that  he 
thereupon  caused  a  rule  to  be  Issued  requiring 
relator  to  show  cause  why  he  should  not  be 
punished  for  contempt  for  having  made  the 
allegations  for  his  recusation  which  relator 
believes  to  be  true,  pertinent  proper,  and 
privileged,  and  not  sudi  as  to  subject  him  to 


any  such  proceeding,  which  is  usurpatory,  op- 
pressive, and  violative  of  relator's  rights.  H« 
further  alleges  in  the  petition  for  recusation 
as  follows: 

"That  yonr  honor  not  only  hunted  up  evi- 
dence in  this  case  so  as  to  bring  the  present 
cause  against  petitioner,  but  had  the  clerk  of 
court  to  summon  the  witnesses,  without  notice 
to  accused,  before  the  grand  jury,  to  endeavor 
to  substantiate  said  charge,  and,  after  summon- 
ing the  said  witnesses  before  the  grand  Jnry, 
which  latter  body  was  illegally  drawn  and  im- 
paneled so  as  to  include  a  large  majority  of 
those  politically  opposed  to  petitioner,  then 
and  there  proceeded,  without  any  affidavits  or 
evidence  before  you,  to  make  injurious  accusa- 
tions against  defendant  as  to  various  alleged 
facts  before  said  grand  jury,  greatly  to  peti- 
tioner's wrong  and  prejudice;  •  •  •  that 
after  hearing  said  witnesses,  the  grand  jury 
made  some  finding  and  return  against  petition- 
er in  open  court;  that  instead  of  ordering  said 
indictment  filed,  your  honor,  in  a  dual  capac- 
ity, as  acting  prosecuting  officer  and  judge,  took 
said  indictment  from  the  grand  jury  and  read 
the  same  aloud,  as  if  demurring  on  the  part 
of  tbe  state  thereto,  discarded  said  indictment 
and,  without  any  request  by  the  grand  jury 
for  you  so  to  do,  ordered  the  deputy  clerk  of 
this  court  to  give  said  body  private  instruc- 
tions to  go  back  to  their  rooms  and  bring  in 
another  indictment  against  the  accused,  and, 
without  any  request  from  the  grand  Jury,  also 
instmcted  Mr.  Philip  Livaudais,  a  lawyer  of 
the  court  a  candidate,  with  yonr  honor,  for 
tbe  district  attorneyship,  to  go  to  the  grand 
jury  room  to  prepare  another  indictment 
against  petitioner;  that  the  said  Mr.  livaudais 
was  never  appointed  district  attorney  pro 
tem.,  nor  was  he  ever  sworn  as  such;  that 
he  prepared  the  document  styled  an  indictment 
herein,  and  illegally  remained  in  the  grand 
jury  room  and  returned  into  court  with  said 
grand  jurors  and  said  alleged  indictment  when 
said  indictment  was  received  and  ordered  filed. 

"(4)  That  thereupon  your  petitioner  moved 
to  quash  this  indictment  as  per  the  motion 
on  file  in  the  cause,  on  the  ground  tbat  the 
grand  jnry  that  found  the  same  was  illegally 
drawn  and  constituted,  and,  after  due  proof 
of  the  allegations  of  said  motion,  said  motion 
was  overruled,  and  a  bill  of  exceptions  was  re- 
served to  said  ruling;  that  immediately  there- 
after said  motion  was  copied  and  renewed  by 
Bernard  Omea  and  others  on  an  indictment 
found  by  the  same  grand  jury,  which  similar 
motion  to  qnash  was  then  and  there  sustained, 
and  said  grand  jury  was  thereby  held  to  be 
an  illegal  body;  that  said  contrary  ruling  deaf- 
ly showed  how  great  was  the  prejudice  of  your 
honor  against  the  accused. 

"(5)  •  •  •  That  this  entire  proceeding 
against  accused  and  all  the  illegal  acts  done 
against  defendant  herein  arose  from  the  fact 
that  your  honor  and  accused  are  prospective 
rival  candidates  for  judge  at  the  approaching 
judicial  election,  and  that  yonr  honor  has  a 
direct  personal  interest  in  this  cause  in  or- 
der, by  injuring  this  defendant  to  enhance  your 
own  prospects  of  success,  and  you  cannot  just- 
ly try  this  cause. 

"(6)  That  in  accordance  with  this  campaign 
to  injure  yonr  t)etitioner,  yonr  honor  has  aided 
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in  having  laid  Jndidal  attacks  and  notice  of 
■aid  indictment  given  great  pnblidtj  in  the 
Daily  City  Item  of  New  Orleans,  for  the  ex- 
preaa  parpose  of  injaring  petitioner  and  in- 
flaming the  pnblic  against  him,  all  contrary  to 
the  ethics  of  proper  Jadidal  procedure,"  etc. 

Relator  prays  tbat,  after  bearing,  tbe 
lodge,  made  respondent,  be  prohibited  from 
further  proceedii^  either  in  the  matter  of  the 
Indictment  or  the  mle  tot  contempt,  and  that 
he  be  ordered  either  to  recnae  himsdlf  as  to 
the  prosecution  under  the  indictment  or  refer 
the  question  of  his  recusation  to  another 
Judge. 

Tbe  respondent  Judge,  for  cause  why  Judg- 
ment should  not  be  rendered  as  prayed  for, 
alleges  as  follows: 

That  it  appears  from  relator's  petition  that 
hla  prosecution  was  set  on  foot  by  the  grand 
jury;  that,  bad  he  set  out  the  facts  more  com- 
pletely, it  would  appear  that  the  only  'witnesses 
summoned  in  that  matter  by  direction  of  re- 
spondent were  Frank  Topping  and  R.  Russell, 
the  defendants  in  the  cause  for  the  dismissal 
of  the  prosecution  in  wiiich  relator  is  charged 
with  having  illegally  received  a  fee;  that,  so 
far  as  respondent  could  judge,  the  only  wit- 
nesses called  before  the  grand  jury,  other  than 
the  two  above  named,  were  the  sheritt  and 
the  clerk  of  the  court,  unless  relator  was  also 
Mlled,  from  which  fact  it  ia  shown  that  no 
detective  work  was  required;  that  respondent 
"knows  nothing  of  this  cause,  except  by  hear- 
say, to  which  he  has  never  testified  in  any  way; 
that,  as  judge,  *  *  *  your  appearer  consid- 
ered it  his  duty  to  diarge  the  grand  jury  to 
investigate  the  matters  brought  to  his  atten- 
tion by  conversations  made  indiscriminately  in 
his  presence,  as  to  the  costs  attached  to  nolle 
prosequi  cases,  particularly  the  one  of  State  v. 
Topping  and  Russell,  and  the  alleged  share  of 
the  same  received  by  the  district  attorney,  and, 
from  the  frequency  of  the  motions  made  by  the 
said  district  attorney  to  nolle  prosequi  cases  in 
open  court,  on  the  latter  two  of  whidi  made 
by  him  on  March  2d,  1920,  your  appearer,  as 
judge,  in  open  court,  remonstrated  with  defend- 
ant, relator  herein,  concerning  the  nolle  prose- 
quing  of  cases  of  serious  nature  so  frequently, 
whereupon  the  district  attorney  submitted  to 
the  court  that  he  had  unlimited  authority  to 
so  nolle  prosequi  cases  without  supervision  by 
the  court.  One  of  these  two  latter  cases  was 
that  of  State  v.  Topping  and  Russell,  above 
mentioned.  Your  appearer  submits  to  this  hon- 
orable court  that  he  would  have  been  lax  in 
the  performance  of  the  duties  of  hia  office 
*  *  *  if  he  had  not  brought  such  a  matter 
for  investfgation  before  the  grand  jury,  which 
he  did,  not  by  way  of  making  accusationa 
against  the  district  attorney,  but  by  submitting 
the  matter  openly  and  in  an  unbiased  fashion 
to  the  grand  jury,  and  giving  them  the  law 
relating  to  the  subject  and  the  cases  which  had 
been  latcJy  nolle  prosequied  by  the  district  at- 
torney, as  shown  by  the  ofBcial  records  of  the 
court  over  which  your  appearer  presided.  In 
this  connection  your  appearer  attaches  thereto 
and  makes  a  part  of  his  answer  his  charge  to 
the  grand  Jury  of  April  6,  1920,    •    *    *    and 


respectfully  refers  this  honorable  court  to  pag- 
es 3,  4,  and  6  thereof,  and  also  attaches  and 
makes  a  part  hereof  the  existing  order  in  the 
case  of  State  v.  Omes  et  aL,  referred  to  in  par- 
agraph 4  of  defendant's  petition,  filed  in  Twen- 
ty-Ninth judicial  district  court 

"Your  appearer  submits  that  defendant  rela- 
tor aUeges  that  for  reasons  of  bias  and  prej- 
udice on  the  part  of  your  appearer  as  judge, 
he  cannot  obtain  a  fair  and  impartial  trial,  but 
in  support  thereof  he  sets  up  no  facta  to  bear, 
except  that  he  is  •  rival  candidate,  altboogb 
setting  out  in  paragraph  6  of  his  original  pe- 
tition for  your  appearer'a  recusation  that  he 
was  a  'prospective'  rival  candidate  for  Judge 
at  the  approaching  judicial  election."  It  is  re- 
spectfully submitted  that  the  fact  of  being  pros- 
pective rival  "candidates  for  the  same  elective 
office  does  not  constitute  'interest*  on  the  part 
of  a  judge  of  a  court,  presiding  at  the  trial  of 
a  criminal  prosecution  by  the  state  of  Iioniri- 
ana,  any  more  than  it  would  be  considered  'in- 
terest' on  the  part  of  a  judge  in  presiding  over 
a  criminal  triad  of  a  pronounced  politically  op- 
posed qualified  voter  who  might  have  considera- 
ble influence  over  other  voters  in  a  candidate's 
district." 

Respondent  aven  tbat  be  considered  the 
causes  alleged  by  relator  for  his  recusation 
frivolous,  and  that  they  were  properly  so 
treated  by  blm,  wltbout  referring  tbe  matter 
to  another  Judge,  and  that  he  considered  that 
relator  was  guUty  of  contempt  of  court  In 
making  sudt  allegations,  and  was  properly 
ruled  to  show  cause  why  he  should  not  be 
punished  therefor. 

In  respondent's  charge  to  the  grand  Jury, 
which  he  makes  part  of  his  return,  he  in- 
structs that  body  In  tbe  language  of  tbe  Oon- 
stitution  and  tbe  statute: 

"That  in  cases  of  •  •  •  misdemeanor, 
when  the  parties  compromise,  and  the  prosecu- 
tion is  withdrawn,  no  charge  shall  be  brought 
against  the  parish.  The  parties  compromising 
shall  pay  all  costs  in  said  cases.  It  shall  be 
lawful  for  the  Attorney  General  or  the  district 
attorney  to  enter  a  nolle  prosequi.  *  •  • 
Besides  the  salary  of  the  district  attorney,  he 
shall  also  receive  fees;  but  no  fees  sliall  be 
allowed  in  criminal  cases,  except  on  convic- 
tion, which  fees  shall  not  exceed  five  dollars  in 
each  case  of  misdemeanor. 

"That  any  public  officer  •  •  •  whose  com- 
pensation •  •  •  is  fixed  by  tbe  Constitu- 
tion or  laws  •  •  •  who  shall  charge,  re- 
ceive, or  take,  directiy  or  indirectly,  any  more 
than  the  said  lawful  compensation,  shall  be 
deemed  guilty  of  extortion  in  office  and  shall 
be  punished,"  etc. 

"In  thia  connection,"  the  charge,  however, 
continues,  "the  following  is  submitted  for  your 
investigation  upon  which  to  make  returns  to 
this  court:  In  tbe  matter  of  State  v.  Frank 
Topping  and  R.  Russell,  charged  with  'ma- 
licious killing  of  animal  of  another,'  the  parties 
compromised  at  •  cost  exorbitant  to  the  ac- 
cused, and  it  was  lawful. for  the  case  to  be 
nolle  prosequied;  it  was  not  for  the  district 
attorney  to  charge,  receive,  or  take,  directiy 
or  indirectly,  any  fees  in  this  matter." 
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Sereral  otber  cases  are  said  to  bare  been 
compromised,  and  In  each  instance  tlie  grand 
Jnry  Is  Instmcted  that  the  district  attorney 
was  entitled  to  no  fee,  and  the  charge  again 
proceeds: 

"It  is  alleged  tbat  the  district  attorney  re- 
ceived fees  in  these  abore  matters  and  others 
of  like  dukracter  in  this  parish,  and  if  70a 
find,  from  examining  the  witnesses  sammoned 
to  aK>ear  before  yon  on  this  date,  that  the 
district  attonsey  has  charged,  taken,  or  re- 
ceived fees  or  money  in  any  of  these  cases, 
it  is  yoor  duty  to  retnm  a  bill  and  make  a  re- 
port to  this  conrt" 

Respondent  also  makes  part  of  Us  retnm 
an  order  wbicb  he  ai^ears  to  hare  banded 
down  in  tbe  matter  of  State  r.  Bernardo 
Omes  et  al.  (upon  the  same  day  that  he  band- 
ed down  tbe  ruling  and  decree  of  whidi  re- 
lator complains),  reversing  a  previoUB  ruling 
wbereby  he  bad  quashed  the  indictment 
against  Omea  and  otliers  upon  grounds  affect- 
ing tbe  legality  of  tbe  organization  of  the 
grand  Jury,  which  grounds,  relator  alleges, 
bad  preylonsly,  but  unsuccessfully,  been  as- 
serted in  bis  behalf. 

Opinion. 

[1]  Prior  to  18B8  there  appears  to  baTe 
been  no  proTislon  In  our  law  tor  tbe  recusa- 
tion of  a  Judge  in  a  criminal  case,  and  Act 
Na  808  of  tbat  year  (now  incorporated  in  tbe 
Beriaed  Statutes  of  1870  as  sections  1067- 
1068)  supplied  tbat  omission  by  providing 
tbat— 

"Any  Judge  may  be  recused,  or  may  recuse 
himself  in  criminal  cases  if  s^dd  Judge  be  con- 
nected by  blood  or  marriage  with  any  person 
-diarged  with  any  offense  against  tbe  laws  of 
the  state." 

Act  No.  35  of  1877,  p.  85, 1 1,  amending  and 
re-enacting  R.  S.  f  1067,  reads  In  part: 

"Any  Jndge  may  be  recused  or  may  recuse 
bimseif  in  criminal  cases: 

"First  If  said  Jndge  be  connected  by  blood 
or  marriage  with  the  accused. 

"Second  If  said  Judge  be  related  to  the  par- 
-ty  injured  by  the  aocnsed  within  tiie  fourth 
degree,  or  if  be  be  the  father-in-law,  son-in- 
law  or  brother-in-law  of  the  party  ii^ured  by 
the  accused. 

"Third.  If  said  Judge  had  been  employed  as 
prosecuting  attorney,  or  for  the  defense,  be- 
fore his  election  or  appointment  as  Judge." 

And  then  follows  sectim  2,  provldinc  for 
tbe  recnsation  of  district  attorneys,  and  tbe 
-enacQng  clause,  there  bting  no  repealing 
dause. 

Act  Na  40  of  1880  is  entiUed: 

"Aji  act  providing  causes  of  recusation  of  the 
district  Judges,  and  lor  the  trial  of  recused 
eases  in  the  district  courts,  the  parish  of  Or- 
cleans  excepted." 


Section  1  provides  the  causes  for  recusation 
as  follows: 

"Tbat  any  Jndge  *  *  *  shall  be  recused 
for  either  of  tbe  following  causes: 

"First  His  being  interested  in  the  cause; 
provided,  that  in  all  civil  and  criminal  cases 
in  which  the  state,  the  parishes  or  political 
or  religious  corporations  are  interested,  it  shall 
not  be  sufficient  cause  to  challenge  the  Jndge, 
who  may  have  cognizance  of  the  case,  to  al- 
lege ijiat  he  is  a  citizen  or  inhabitant  of  the 
state  or  of  the  parish,  or  a  member  of  the  said 
political  or  religions  corporations,  or  that  be 
pays  any  state,  parish,  or  city  tax. 

"Second.  His  being  related  to  one  of  the  par- 
ties within  the  fourth  degree. 

"Third.  EOs  having  been  employed  or  con- 
sulted as  advocate  in  the  canae. 

"Fonrth.  Os  behig  father-in-law,  son-in-law, 
or  brother-in-law  of  one  of  the  parties. 

"Fifth.  His  having  rendered  definitive  Judg- 
ment in  the  cause  In  any  other  conrt" 

Sections  2,  8,, 4,  6,  and  0  provide  for  tbe 
appointment  of  a  lawyer  or  Judge  of  another 
court  to  take  the  place  of  the  recused  Judge 
and  for  the  trials  of  tbe  recused  cases.  Sec- 
tion 7  dedares  that  those  sections  shall  not 
apply  to  tbe  parish  of  Orleans,  and  section 
8  repeals  all  conflicting  laws. 

Act  No.  86  of  1882,  p.  48^  la  enUUed  "An 
act  amending  article  338  of  tbe  Code  of  Prac- 
tice relative  to  cansea  at  recusation  of  Judg- 
es," and  it  reads  (quoting  in  part)  as  foUowa: 

"The  causes  for  which  a  Judge  shall  be  re- 
cused are:  [Then  follow  tbe  clauses  as  in  Act 
40  of  1880,  indnding  the  proriso  in  the  "First" 
paragraph,  with  a  re-enactment  of  the  "Fifth" 
paragraph  so  that  It  now  reads:] 

"6.  His  having  performed  any  Judicial  act  in 
the  cause  in  any  other  conrt" 

Tbe  sections  2,  8,  4,  6,  6,  and  7,  as  in  tbe 
act  of  1880,  are  omitted.  Section  2  is  tbe 
enacting  dause,  and  there  is  no  repealing 
clause. 

The  main  purpose  ot  tbe  statute  was  prob- 
ably to  supply  a  supposed  defect  in  tbe  act  of 
1880  arising  from  tbe  fact  tbat  tbe  title  is, 
perhaps,  susceptible  of  tbe  Interpretation  tbat 
no  part  of  tbe  act  was  intended  to  apply  to 
tbe  parish  of  Orleans.  Upon  a  careful  con- 
sideration of  that  question,  however,  and  a 
construction  of  section  7  with  tbe  title,  it 
seems  not  unlikely  tbat  section  1  was  intend- 
ed to  apply  to  tbe  dty  as  wdl  as  tbe  parish- 
es, and  tbat  tbe  other  sections  were  made  in- 
applicable to  tbe  dty  because  the  dty  Judges 
ore  snffidently  numerous  to  enable  them  to 
take  each  otbeia  places,  wbidi  raiders  it  un- 
necessary to  appoint  a  Judge  from  another 
district  In  tbe  event  of  a  recusation.  On  tbe 
oflier  band,  tbe  fact,  that  tbe  act  of  1882 
purports,  by  its  title,  to  amend  and  re-enact 
an  artide  of  the  Code  of  Practice  may  be 
thought  an  insuilldent  notice  of  tbe  indusion 
in  tbe  text  of  provisions  covering  criminal, 
aa  well  as  dvll  cases.   However  tbat  may  be^ 
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A.ct  Ko.  40  of  1880  seems  to  be  aU-saffident 
tor  the  purposes  of  this  case. 

In  State  T.  Banta,  122  La.  235,  47  South. 
638,  the  cause  for  recusation  alleged  by  de- 
foidant  (In  a  criminal  prosecution  which 
was  to  be  tried  without  a  Jury)  was  that  the 
Judge  was  defendant's  personal  enemy,  and 
was  so  biased  and  prejudiced  as  to  be  In- 
capable of  giving  him  a  fair  trial,  and  it  was 
there  said  (inter  alia)  In  the  opinion  of  the 
court: 

"The  act  of  1880,  howerer  (as  also  the  act 
of  1882),  reads  that  the  Judge  'shall'  be  re- 
cused for  other  causes  besides  [relationship], 
and  the  first  cause  specified  is  'his  being  inter- 
ested in  the  cause.'  Not  his  being  interested 
because  of  relationship,  or  prior  employment, 
or  prior  action  as  a  judge,  but  •  *  •  tus 
being  interested  in  tlie  cause.'  *  *  *  -The 
question,  then,  presents  itself:  What  is  meant 
by  interest,'  as  applied  to  the  relation  of  a 
judge  to  a  criminal  cause?  And  tliat  question 
we  do  not  feel  called  upon,  at  this  time,  to 
answer;  the  purpose  of  the  foregoing  observa- 
tions having  been  merely  to  show  that  in  the 
question  here  arising  upon  the  motion  to  recuse 
there  is  something  to  be  considered,  and  hence 
that  it  is  not  a  case  of  pure  frivolity,  such  as 
would  be  presented  if  the  motion  were  based 
upon  an  allegation  relating  to  the  color  of  the 
Judge's  eyes  or  the  phases  of  the  moon.  And, 
such  being  the  conclusion,  it  follows  that  the 
writ  of  prohibition  must  issue,  since  it  is  well 
settled  that  (save  when  purely  frivolous  rea- 
sons are  assigned)  a  judge  is  incompetent  to 
sit  in  judgment  upon  a  motion  for  his  own 
recusation"— citing  authorities. 

Tbut  ruling  has  since  been  modified  to  the 
extent  that  it  has  been  held,  in  effect,  that 
the  bare  allegation  of  bias  and  prejudice  is 
not  an  allegation  of  interest  on  the  part  of 
the  Judge,  and  does  not  disclose  a  cause  for 
his  recusation,  within  the  terms  of  the  stat- 
ute, and  that  a  motion  to  recuse  based  upon 
that  ground  alone,  or  upon  that  ground  with 
specifications  which  are  not  within  the  stat- 
ute, may  be  overruled,  as  frivolous  and  with- 
out referring  the  matter  to  another  Judge. 
State  T.  Blount,  124  La.  202,  50  South.  12; 
State  ▼.  Hayes,  127  La.  764,  53  South.  983; 
State  ▼.  Morgan,  142  La.  764,  77  South.  68S. 

The  allegation  that  the  Judge  has  an  in- 
terest in  the  determination  of  the  cause  that 
is  before  him  for  decision  is,  however,  with- 
in the  statute,  and  the  Jurisprudence  of  this 
court  would  seem  to  be  settled  to  the  effect 
that,  though  It  may  eventually  prove  to  be 
unfoimded,  it  is  not  for  the  judge  whose  recu- 
sation is  demanded  so  to  decide,  since  no  one 
can  be  allowed  to  sit  as  Judge  in  his  own  case. 

In  State  ex  rel.  Tyrrell  v.  Judge,  33  La. 
Ann.  12tt3,  it  appeared  that  a  motion  was 
made  to  recuse  the  Judge  as  having  a  personal 
interest  in  the  result  of  the  (dvtl)  suit,  and 
the  motion  was  overruled.  After  referring  to 
the  provislCBS  of  the  Code  of  Practice  on  the 
subject,  tbisi  court  said: 


"When  a  refusal  has  thus  been  made  to  the 
Judge's  trying  the  cause  on  account  of  interest, 
that  refusal  mutt  be  reapacted  iy  the  ivdge. 
He  must  miher  odmit  hit  duqualification  and 
enter  «p  the  order  of  reouiation  or  deny  it,  and- 
thereby  raite  <m  Utue  touching  hit  right  to  trg 
the  oese.  //  he  pur*u«»  the  latter  course,  it  it 
plain  to  tee  that  he  oould  not  legaUy  decide  that 
iMue  himtelf.  [Our  italics.]  Assuming  that 
be  is  interested  as  charged,  that  would  prompt 
him  to  declare  himself  not  interetted,  as  much 
as  it  would  move  him  to  foUow  that  interest  in 
the  judgment  that  he  would  render  io  the 
cause. 

"Hence  it  is  not  enough  for  the  Judge  to  dis- 
avow an  interest,  but,  where  such  disavowal 
is  not  satisfactory  to  the  party  making  the 
challenge,  as  in  the  present  case,  and  he  insists 
upon  showing  such  interest  in  the  judge,  it 
evinces  an  unwarranted  exercise  of  authority 
in  this  officer  to  assume  to  determine  this  ques- 
tion, so  exclusively  personal  to  himself  and  af- 
fecting his  own  competency.  He  should  at  once 
recuse  himself  on  this  issue  and  refer  it  to  bo 
tried  in  the  manner  pointed  out  by  law.  If  on 
such  trial  the  ground  is  shown  to  be  unten- 
able and  the  competency  of  the  judge  to  try  the 
case  is  decreed,  then,  and  not  till  then,  is  the 
judge  authorized  to  proceed  in  the  case.  To 
hold  otherwise  would  be  to  render  the  important 
right  of  recusation  or  challenge  nugatory  and 
worthless." 

[2]  The  doctrine  thus  enunciated  has  been 
applied,  not  only  in  cases  of  alleged  tatereet 
on  the  part  of  the  Judge,  but  also  in  cases 
where  other  grounds  fOr  recusation  were  re- 
lied on.  Board  of  Church  Wardens  v.  Percbe, 
86  La.  Ann.  160;  State  ex  rel.  Segura  t. 
Judge,  37  La.  Ann.  253 ;  State  ex  rd.  Trimble 
T.  Judge,  38  La.  Ann.  247;  State  ex  reL 
Nolan  v.  Judge,  39  La.  Ann.  994,  3  South.  91; 
State  ex  reL  Hogsett  v.  Justice,  47  La.  Ann. 
1595,  18  South.  622;  State  T.  Foster,  112  La. 
533,  36  South.  554;  State  ex  rel.  Stewart  t. 
Reld,  114  La.  97.  38  South.  70. 

As  the  rule  that  no  one  shall  ait  aa  Judge 
in  his  own  case  is  well  founded  in  law,  as 
well  as  in  ethics,  so  likewise  is  the  rule  that 
no  one  shall  act  as  prosecutor  in  a  case  in 
which  he  is  to  sit  as  Judge.  A  grand  Jury  is 
an  informing  and  accusing  body.  A  district 
attorney  is  the  representative  of  the  state, 
and  among  his  duties  are  those  of  aiding  the 
grand  Jury  in  ita  investigations,  in  the  for- 
mulation of  its  accusations,  and  of  prosecut- 
ing those  against  whom  such  accusations  are 
directed.  The  Judge  sits  as  the  representa- 
tive of  Justice  to  determine,  when  acting 
without  a  Jury,  whether,  according  to  the  evi- 
dence adduced,  those  who  are  accused  of  of- 
fenses and  brought  to  trial  before  him,  and 
whom  he  must  presume  to  be  innocent  until 
proved  to  be  guilty,  are  to  be  convicted  or  ac- 
quitted of  such  accusations.  It  is  no  doubt 
part  of  the  obligation  that  the  law  imposes  on 
him  to  Instruct  the  grand  Jury  to  investigate 
and  find  out  whether  the  laws  are  being  obey- 
ed or  violated,  but  it  is  not  only  not  a  part  of, 
but  Is  distinctly  inconsistent  with,  that  obll- 
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lga.tlaa  for  him  to  partldpate  In  sncb  Investi- 
gation, to  assume  that  a  particular  offense 
has  been  committed,  or  to  lend  his  aid  in  Its 
IHTOBecutlon,  since  he  thereby  prejudices  the 
case  which  he  Is  required  to  try  with  an  open 
mind,  and  dlsqualllles  himself  for  the  dis- 
charge of  the  most  important  of  his  duties. 

"While  the  statutes  frequently  define  the  char- 
acter of  the  charge,  it  may  be  stated  as  a  general 
mle  that  the  extent  to  which  the  grand  Jury 
■hall  be  instructed  by  the  court  rests  in  the  dis- 
cretion of  the  presiding  Judge.  However,  it 
is  improper  for  the  court,  in  its  charge  to  the 
grand  jury,  to  express  an  opinion  as  to  the  guUt 
or  innocence  of  a  person  accused  of  crime  to 
be  investigated,  or  to  assume  that  indictable 
offenses  have  been  committed,  concerning  which 
it  is  the  duty  of  the  grand  Jury  to  inquire."  20 
Cyc  p.  1320,  H  2. 

Respondent  says  in  his  retutn  that  he 
"knows  nothing  of  this  cause''  (referring  to 
the  matter  of  State  t.  Nunez,  in  which  It  Is 
charged  that  defendant,  relator  here,  did.  In 
the  matter  of  State  t.  Frank  Topping  and  R. 
Russell,  diarge,  and  receive  a  fee  from  those 
defendants,  "said  prosecutions  having  been, 
by  him,  •  •  •  therefore,  nolle  prose- 
quled,"  etc.),  "except  by  hearsay,  to  which  he 
bas  never  testified  in  any  way."  And  yet  In 
bis  charge  to  the  grand  Jury,  made  part  of  his 
return,  he  informed  that  body,  as  of  a  fact 
within  his  knowledge — 

That  "in  the  matter  of  State  v.  Frank  Top- 
ping and  R.  Russell  *  *  *  the  parties  com- 
promised at  a  coat  exorbitant  to  the  accused, 
•  •  •  "  that  "it  was  not  for  the  district  attor- 
ney to  charge,  receive,  or  take  •  •  ♦  any 
fee  in  the  matter,"  and  that  "it  is  alleged  that 
the  district  attorney  received  fees  in  these  above 
matters  [other  cases  having  been  similarly  men- 
tioned in  the  charge]  and  others  of  like  charac- 
ter in  tliiB  parish,  and  if  you  find,  from  examin- 
ing the  witnesses  summoned  to  appear  before 
yon  on  this  date,  that  the  district  attorney  has 
charged,  taken,  or  received  fees  or  money  in 
any  of  these  cases,  it  is  your  duty  to  retnm  a 
biU  and  make  a  report  to  this  court." 

Knowing  nothing  of  the  cause,  except  by 
hearsay,  and  not  having  testified  to  what  be 
beard,  respondent  nevertheless  stated  to  the 
grand  Jury,  from  bis  seat  on  the  bench,  and 
positively,  that  Topping  and  Russell  had 
compromised  a  charge  of  misdemeanor,  at  a 
cost  exorbitant  to  them,  and  that  it  was  al- 
leged that  the  district  attorney  had  charged 
a  fee  in  that  case,  and  others  of  a  similar 
cbaracter.  He  admits  that  he  directed  that 
Toiling  and  Russell  should  be  summoned  to 
appear  and  testify  before  the  grand  Jury,  and 
it  may  fairly  be  assumed  that  tbey  were  the 
witnesses  referred  to  in  the  charge  as  "sum- 
moned to  appear  before  you  on  this  date." 
It  may  also  fairly  be  assumed  that  respond- 
ent had  Interviewed  the  witnesses  before  he 
bad  them  summoned. 

[S]  BVom  all  of  which  we  conclude  that  the 


grounds  upon  which  relator  predicates  bis 
demand  that  respondent  recuse  himself  are 
not  frivolous,  but  are  quite  serious  enough  to 
preclude  resi)ondent  from  sitting  In  Jndgmelht 
upon  the  question  of  his  own  competency  to 
preside  at  the  trial  of  the  prosecutitm  whidi 
bas  thus  been  Initiated,  and  so  far  conducted ; 
also  that  the  setting  up  of  those  grounds  was 
I>ertinent  to  the  obtention  of  the  relief  which 
relator  sought  and  was  entitled  to  demand, 
and  hence  cannot  be  made  the  basis  of  a  pro- 
ceeding against  him  for  contempt  of  court 

It  is  therefore  ordered  tliat  respondent  eT- 
ther  recuse  himself  In  the  matter  of  State  of 
Louisiana  v.  Nemours  H.  Nunez,  No.  228  of 
the  docket  of  bis  court,  or  else  appoint  some 
district  Judge  of  an  adjoining  district  to  de- 
termine whether  be  shall  or  shall  not  be  re- 
cused and  in  the  meanwhile  that  he  be  pro- 
hibited from  further  proceeding  In  said  mat- 
ter, as  also  In  the  matter  of  tbe  rule  for  con- 
tempt 

It  is  further  ordered  that  respondent  pay 
the  cost  of  this  proceeding. 


(x«  I*,  ion 


No.  22813. 


BAR8ANIER  V.    KNIGHTS  OP  THE   MAC 
CABEE8  OF  THE  WORLD. 

(Supreme  Court  of  Louisiana.    l£ay  31,  1920.) 

(St/llabu*  5y  Eiitorial  Siaif.) 

losaraaoe  «s»795(5)— Aooeptaaea  of  duss  by 
officer  of  subordinate   lodge   subsequent  to 
member's  default  held  not  to  estop  principal 
lodge  from  asserting  that  member  was  sus- 
pended at  time  of  death. 
Where  constitution  of  fraternal  organiza- 
tion provided  that  member  should  be  suspended 
without  notice  on  failure  to  pay  dues  during 
the  month  for  which  they  are  due,  that  officer 
of  subordinate  lodge  was  not  authorized  to  ac- 
cept dues  from  suspended  member,  who  had  not 
complied  with  requirements  for  reinstatement, 
and  that  the  subordinate  lodge  and  its  officers 
should  be  agents  of  the  members,  and  not  the 
principal  lodge,  the  acceptance  by  officer  of  sub- 
ordinate lodge  of  dues  from  member  who  had 
defaulted,  and   who   had   not  been   reinstated, 
did  not  estop  the  principal  lodge  from  asserting 
that  member  was   suspended   at  time   of  bis 
death,  in  view  of  Act  No.  256  of  1012,  {  20. 

Appeal  from  Second  Judicial  District 
Court  Parish  of  Webster;  John  N.  Sandlln, 
Judge. 

Action  by  Mrs.  Maude  Mabel  Barganler 
against  the  Knights  of  the  Maccabees  of  the 
World.  Judgment  for  defendant  and  plain- 
tiff appeals.     Affirmed. 

L.  K-  Watklns,  of  Minden,  for  appellant 
A.   J.   Calhoun,   of   Memphis,   Tenn.,   and 
Drew  ft  Drew,  of  Minden  (D.  D.  Altken,  of 
Flint  Mlcb.,  of  counsel),  for  appellee. 
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DAWE:iNS,  J.  Plaintiff  appeals  from  a 
judgment  rejecting  her  demands  opon  an  al- 
leged life  benefit  certificate  In  tbe  defendant 
association. 

During  the  month  of  March,  1912,  Ernest 
Augustus  Barganler,  the  hnsband  of  plaintiff, 
joined  the  local  tent,  No.  108,  at  Mlnden,  La., 
of  the  Knights  of  the  Maccabees  of  the 
World  and  stood  the  physical  examination 
for  a  life  benefit  certificate  in  the  sum  of  $3,- 
000,  which  was  In  due  season  Issued  to  him. 
He  paid  his  dues  thereon,  amounting  to  $2.- 
25  per  month,  plus  such  local  assessments  as 
were  required  from  time  to  time,  up  to  and 
Including  Angust,  1914.  The  rules  of  the 
Grand  Lodge,  or  the  defendant  here,  permit- 
ted the  payment  of  these  dues  at  any  time 
during  the  month  whld>  they  were  to  cover, 
bnt  on  the  1st  of  the  following  month,  any 
one  falling  to  pay  became  delinquent,  and, 
on  being  advised  of  such  delinquency,  ttie  de- 
fendant required  a  certain  certificate  with 
reference  to  good  health,  before  reinstate- 
ment However,  It  allowed  the  record  keeper 
of  the  local  lodges  or  tents  until  the  20th  of 
the  following  month  In  which  to  remit  for 
dues  collected  for  the  month  preceding,  and 
this  local  ofllcer  In  turn  permitted  the  mem- 
bers to  remit  to  him  at  any  time  up  to  the 
date,  say  about  the  ISth,  when  it  was  neces- 
sary for  him  to  mall  his  remittance  to  the 
defendant  In  order  to  prevent  the  entire  tent 
from  being  suspended. 

Some  time  during  the  year  1914,  Barganier 
and  his  wife,  the  present  plaintiff,  went  to 
SS  Paso,  Tez.,  for  the  benefit  of  the  bus- 
band's  health,  and  the  remittance  to  W.  R. 
Garrison,  local  record  iieeper  of  Tent  108, 
for  September,  1914,  was  mailed  at  El  Paso, 
addressed  to  Garrison,  on  October  20,  1914, 
and  reached  him  at  Mlnden,  La.,  on  October 
28d.  In  the  meantime,  that  is,  on  October 
19,  1914,  the  local  record  keeper  had  made 
his  remittance  to  defendant  for  September, 
and  had  reported  Barganler  as  suspended  for 
failure  to  pay  bis  dues  for  thac  montb.  Up- 
on receipt  of  the  remittance.  Garrison  wrote 
Barganler  and  inclosed  the  necessary  blanks 
for  filling  out  In  order  to  be  reinstated,  but 
this  was  never  done,  and  the  Insured  there- 
after made  remittances  for  three  subsequent 
months,  for  which  receipts  were  issued  by 
Garrison,  but  none  for  September.  Under 
the)  roles,  Barganler  had  90  days  within 
which  to  be  reinstated,  and  at  the  end  of  this 
time  Garrison  sent  in  the  remittances  for 
him;  bnt  they  were  by  the  defendant  return- 
ed, for  the  reason  that  the  insured  had  never 
furnished  the  certificate  of  good  health,  eta, 
required  for  reinstatement.  Thereupon  Gar- 
rison sent  Barganler  St.  Louis  exchange  for 
the  entire  amount  which  had  been  received, 
Indnding  that  for  September,  and  that  draft 
was  received  and  accepted  by  tbe  Insured. 
This  draft  was  dated  March  3,  1915. 

Some  further  correspondence  took  place 


between  Barganler  and  the  defendant  as- 
sociation thereafter,  but  the  matter  seems  to 
have  been  finally  dropiied.  Tbe  reason  that 
the  insured  could  not  furnish  the  required 
health  certificate  was  that  be  had  contract- 
ed tuberculosis,  of  which  he  died  In  Bfallna, 
Fla.,  on  October  8,  1916,  about  2  years  aft- 
er having  been  suspended. 

Plaintiff  bases  her  right  to  reoorer  laisdy 
upon  the  ground  of  estoppel ;  that  Is,  tbe  lo- 
cal record  keeper  having  received  the  dnes 
for  subsequent  months,  after  the  alleged  sus- 
pension, and  issued  receipts  therefor,  It  is 
claimed  that  the  defendant  cannot  now  be 
heard  to  say  that  the  remittance  for  Sep- 
tember, 1914,  was  not  timely  made.  How- 
eyer,  at  the  time  Barganler  became  delln- 
quent,  the  Act  No.  256  of  1912,  had  been 
passed,  making  the  constitution,  laws,  and 
charter,  the  application  for  membership,  med- 
ical examination,  etc.,  together  with  tbe 
benefit  certificate.  In  such  associations  as  tbe 
defendant,  "the  agreement  between  the  so- 
ciety and  the  member,"  and  giving  subse- 
quent amendments  thereto  the  same  effect  as 
If  they  had  been  adopted  prior  to  the  Issu- 
ance of  the  certificate.  Section  20  of  said 
act  also  provides: 

'VThat  tbe  constitution  and  laws  of  the  so- 
ciety may  provide  that  no  subordinate  body,  nor 
any  of  its  subordinate  officers  or  members  shall 
have  the  power  or  authority  to  waive  any  of 
tbe  provisions  of  the  laws  and  constitution  of 
the  society,  and  the  same  shall  be  binding  on 
the  society  and  each  and  every  member  there- 
of and  on  all  beneficiaries  of  members." 

The  constitution  of  the  defendant  associa- 
tion contains  the  following  provisions,  to  wit: 

"Sec.  169.  The  tent  and  its  officers,  in  per- 
forming the  duties  and  administering  tbe  pow- 
ers provided  by  the  laws  of  the  association, 
shall  be  the  agent  or  agents  of  tbe  members 
thereof,  and  not  of  the  association,  and  no  act 
or  failure  to  act  by  the  tent,  or  by  an  officer 
or  member  thereof,  shall  create  or  be  constmed 
to  create  any  liability  on  the  part  of  the  asso- 
ciation. 

"Sec.  160.  Tlie  association  shall  not  be  lia- 
ble for  the  illegal  receipt  of  arrears  in  monthly 
rates,  additional  assessments,  per  capita  taxes, 
fines  or  dues  from  suspended  members  or  from 
members  prescribed  by  the  laws  of  tbe  associa- 
tion. The  receiving  of  any  such  arrears  and 
receipting  therefor  by  any  officer  or  officers  of 
a  subordinate  tent  or  of  the  association  and  tbe 
reinstatement  of  any  member,  except  as  pro- 
vided in  these  laws,  shall  not  be  binding  on  the 
association." 

-  "Sec.  234.  The  reMrd  keeper  of  a  subordinate 
tent  is  an  officer  eleMed  by  the  members  there- 
of, over  whose  selection  tbe  association  has  no 
control,  and  is  hereby  declared  to  be  the  agent 
of  the  tent  and  its  members,  and  not  the  agent 
of  tbe  association;  ana  no  act  or  failure  to  act 
on  his  part  shall  have'  the  effect  of  creating 
any  liability  on  the  part  of  the  association,  or 
of  waiving  any  right  belonging  to  it" 

"Sec.  239.  The  record  keeper  of  a  subordl- 
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nate  tent  shall  not  r«celT«  any  monthly  rate, 
additional  aaseBament,  dnes  or  fine  from  any 
life  benefit  member  who  has  been  suspended  for 
the  nonpayment  thereof,  nnless  snch  member 
■ban  furnish  the  required  medical  examination 
and  comply  with  all  other  requirements  pro- 
Tided  in  these  laws  for  the  reinstatement  of 
suspended  members." 

The  provisions  for  the  payment  of  assess- 
ntentB  or  daes  upon  life  benefit  certificates 
an  as  follows: 

"Sec.  822.  When  Due  and  Pava5I«L— These 
monthly  rates  will  be  due  without  notice,  on  the 
first  day  of  each  month,  and  most  be  paid  by 
the  member  to  the  tent  record  keeper  on  or  be- 
fore the  last  day  of  the  month.    •    •    • »' 

"Sec.  197.  UontMi/  Report  and  Remittotioe. 
—A  tent  shall  become  suspended  for  failure  to 
forward  to  the  Supreme  Record  Keeper  each 
month  the  monthly  report  and  remittance  for 
the  preceding  mouth,  so  that  it  shall  be  received 
by  the  Supreme  Record  Keeper  within  twenty 
days  from  the  last  day  of  such  precedinc 
month." 

"Sec.  830.  8u*pen*Um  from  Aa»ooiaHoi%  and 
Tenti—A  life  benefit  member  failing  to  pay  a 
monthly  rate,  per  capita  tax  or  additional  as- 
sessment within  the  month  on  the  first  day  of 
which  it  is  due,  shall  stand  suspended  without 
notice,  from  all  the  rights  of  life  benefit  mem- 
bership and  from  all  the  privileges  and  benefits 
of  his  tent." 

It  Is  useless  to  dte  authorities  to  support 
a  proposition  so  plainly  covered  by  tike  stat- 
ute and  the  rules  of  the  association,  wbldi 
have  the  effect  of  laws  thereunder.  It  is  not 
pretended  that  any  general  officer  or  agent 
of  the  defendant  association  received  or  ac- 
cepted any  payment  after  Barganler  was 
suspended  some  two  years  prior  to  his  death, 
and  hence  the  plalntUE  cannot  recover. 

for  the  reasons  assigned,  the  judgment  ap- 
pealed from  Is  affirmed,  at  the  cost  of  the 
ai^ellant 
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No.  23878. 

WILDER  V.NORMAN  at  al. 

(Supreme  Court  of  I>>uisiana.    April  6,  1020. 

On  Application  for  Rehearing,  June  2, 

1920.) 

(SvOabnt  iy  (fta  Oomt.) 

1.  Miass  asd  minerals  «=»73— Lease  predloatsd 
•a  SHspeaslve  potestative  oondltion  as  to 
lessee  not  enforDsable  by  him. 

A  supposed  on  and  gas  lease,  "predicated 
upon  a  snapensive  potestative  condition,  as 
to  ^e  lessee,  cannot  be  enforced  by  him. 

2.  Mines  and  minerals  9=378(2)— Lessee,  by 
faiiino  to  drill  well  or  to  make  payment,  held 
to  forfeit  all  Ms  rights. 

Where  a  supposed  oil  and  gas  lease  pur- 
ports to  bind  the  lessee  to  drill  a  well  upon  the 
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land  of  the  lessor  within  a  certain  period,  and 
provides  that,  "failing  so  to  do,  all  of  his  rights 
hereunder  shall  cease  and  determine,"  and  fur- 
ther provides  that  he  may  prevent  the  for- 
feiture of  the  lease  at  the  expiration  of  such 
period  by  making  a  certain  payment,  and  where, 
in  snch  case,  the  lessee  fails  to  drill  the  well, 
or  to  make  the  payment,  prior  to  the  expiration 
of  the  period  so  fixed,  or  as  extended  on  the 
same  conditions,  the  lease  becomes  ipso  facto 
forfeited,  in  accordance  with  its  terms,  and 
the  leasee  loses  all  of  his  rights  theretmder. 
He  cannot  prevent  the  forfeiture  after  it  has 
occurred. 

(BytUlHm  ly  Editorial  Btaf.) 
On  Application  for  Behearing. 

3.  Mines  and  minerals  «3>79(8)  —  Faliars  to 
make  timely  payment  preventing  forfeiture  of 
lease  results  In  forfeiture. 
If  a  certain  payment  is  to  be  made  on  or 
before  a  certain  fixed  date  to  prevent  a  for- 
feiture of  an  oil  and  gas  lease,  and  the  payment 
is  not  made  on  or  before  such  date,  a  forfeiture 
results. 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne;   J.  B.  Reynolds,  Judge. 

Eleven  separate  suits  by  Mrs.  Benuie  H. 
Wilder  against  F.  C.  Norman  and  others, 
and  agalost  ten  other  separate'  parties  de- 
fendant. Cases  consolidated  by  consent,  and 
Judgments  for  defendants,  and  plalntifC  ap- 
peals.    Affirmed. 

Bamette  &  Blanchard  and  Wilkinson,  Iiew- 
Is  &  Wilkinson,  all  of  Shreveport,  for  appel- 
lant 

Blanchard,  <3oldsteln  &  Walker,  of  Shreve- 
port, for  appellees  White  Bros.,  lioulsiana 
Oil  Refining  Corp.,  Norman,  Henry  and  J.  A 
Merrltt,  Camp,  and  Taney. 

D.  Edward  Qreer,  of  Houston,  Tex.,  and 
Thlgpen  &  Herold,  of  Shreveport  (K.  Ij.  Batts, 
of  Pittsburgh,  Pa.,  of  counsel),  tax  appellee 
Oulf  Refining  Co.  of  Louisana. 

Hampden  Story,  of  Shreveport,  for  appel- 
lees Texas  Co.,  Seiils,  H.  a  Moxltt,  and  Uc- 
Kenzie. 

Bell  &  Clark,  of  Shreveport,  for  appeUeea 
Tooke  and  others. 

Statement  of  the  Case. 

MONROB,  01  J.  Plaintiff,  as  the  trans- 
feree from  A.  B.  Wilder  (her  husband)  of 
certain  oil  and  gas  leases  (all  entered  Into  In 
October  or  November  of  1916),  brought  these 
stilts  against  WUder's  lessors  and  other  per- 
sons and  corporations  claiming  under  them 
by  virtue  of  subsequent  leases,  praying;  in 
each  case,  that  she  have  "Judgment  recog- 
nizing her  said  mineral  rights  In  such  prop- 
erty and  placing  her  in  possession  thereof,  and 
that  the  claims  of  [naming  the  particular  de- 
fendants] as  to  a  mineral  lease  on  said  prop- 
erty be  canceled  and  anntilled."  The  peti- 
tions being  framed  in  identical  terms  (save 


AssFor  otliar  eaan  sea  ■ama  tople  and  KBT-NUMBBR  In  alt  Key-Numbered  Dlseats  and  Indexes 


Digitized  by 


Google 


60 


85  SOUTHEBN  BEPOSTEB 


(Lb. 


'  u  to  the  names  of  the  defendants),  ai^d  the 
defenses  being  the  same  (save  that  some  of 
the  defendants  filed  exceptions  of  no  cause 
and  no  right  of  action),  the  cases  were,  by 
consent,  consolidated,  and  aa  to  the. facts 
were  tried  and  decided  upon  evidence  con- 
sisting of  the  leases  to  A.  B.  Wilder  and  ex- 
tensions and  assignments  thereof,  subsequent 
leases  by  his  lessors,  an  agreement  In  writing 
aa  to  certain  of  the  facts,  and  some  oral  tes- 
timony. Counsel  for  plaintiff  and  defend- 
ants alike  treat  the  leases  to  Wilder  as  Iden- 
tical in  terms,  save  that  plaintiff's  counsel 
Itoint  out  a  difference  between  a  certain  sec- 
tion of  the  leases  from  Chapman,  J.  A.  Mer- 
ritt,  and  H.  C.  Merrltt,  and  those  from  the 
other  nine  lessors,  which  difference  we  shall 
again  refer  to.  Summarizing  the  provisions 
of  the  leases  which  bear  upon  the  Issues  here 
presented,  and,  for  convenience  of  expression, 
referring  to  them  as  a  single  contract,  we  find 
that: 

By  paragraph  1,  the  lessee  binds  himself 
to  commence  operations  for  drilling  a  well, 
or  wells,  on  the  leased  premises,  "or  on  other 
leased  premises,"  which  he  expects  to  ac- 
quire, within  five  miles  of  Homer,  La.,  within 
six  months,  and  to  prosecute  the  work  with 
diligence  until  the  well  is  drilled  to  a  depth 
of  2,600  feet,  unless  oil  or  gas  are  sooner 
found  in  paying  quantities,  "and  falling  to 
do  so,  all  his  rights  hereunder  shall  cease 
and  determine." 

By  paragraph  2,  it  is  declared  that  the 
land  which  la  the  subject  of  the  ciHitract  is  in 
unproven  territory,  and  that  it  is  content^ 
plated  that  the  lessee  will  lease  other  lands 
within  five  miles  of  Homer  under  similar 
contracts ;  that  oa  the  completion  of  the  first 
well,  as  provided  in  paragraph  1,  he  shall 
within  one  year  begin  operations  for  drill- 
ing a  well  on  the  land  "herein  described,"  and 
shall  prosecute  the  drilling  to  a  depth  of 
2,600  feet,  unless  oil  or  gas  is  sooner  found 
in  paying  quantities,  "and,  falling  to  do  so, 
all  his  rights  hereunder  shall  cease  and  de- 
termine." 

Paragraph  6  (in  nine  out  of  the  twelve 
original  leases)  reads  as  follows: 

"Sixth.  It  is  especially  nnderatood  and  agreed 
that  the  said  lessee  may  prevent  the  forfeiture 
of  tills  lease  at  the  expiration  of  the  said  one- 
year  period,  as  provided  in  paragraphs  2  and 
8,  on  paying  to  the  lessor  the  sum  of  $1  per 
acre,  and  thereupon  the  said  lease,  with  all 
of  the  rights  hereunder,  shall  be  ezteoded  for 
a  period  of  one  year  from  the  expiration  of 
■aid  one  year,  with  aU  the  rights  and  privileges 
and  subject  to  all  the  conditions  herein  speci- 
fied, and  may  so  extend  said  lease  for  a  period 
of  three  years  on  the  payment  of  said  sum 
per  acre  annually  in  advance,  which  may  be 
made  to  lessor  direct  or  deposited  to  lessor's 
credit  in  Homer  National  Bank  of  Homer, 
La." 

In  the  r^naining  three  leases  (from  Chap- 
man, 3.  A.  Merritt,  and  H.  a  Merritt),  the 


words  "in  advance"  (aa  they  appear  at  the 
end  of  the  fourth  line  from  the  bottom  of 
paragraph  6  above  quoted)  are  omitted.  In 
other  respects  the  language  used  in  the  iwra- 
graphs,  respectively,  la  the  same.  To  each 
of  the  contracts  there  was  added  during  the 
month  of  May,  1918,  the  following,  signed  by 
the  respective  lessors,  but  not  by  Wilder, 
or  any  assignee  of  his,  to  wit: 

■7  [name  of  lessor],  the  within  lessor,  d» 
hereby  consent  and  agree  that  the  time  for  pay- 
ing the  $1  per  acre,  aa  expressed  in  the  sec- 
ond line  of  paragraph  6  of  the  within  lease,  be 
and  the  same  is  hereby  extended  to  January 
1,  1919,  and  all  other  provisions  of  the  witliia 
lease  shall  be  and  remain  unchanged." 

The  written  admissions  to  which  we  have 
referred  read: 

"In  each  of  the  above  cases  it  Is  admitted 
that  the  Atlas  Oil  Company,  the  assignee  of  a 
portion  of  the  leases  taken  by  A.  E.  Wilder 
in  the  vicinity  of  Homer,  La.,  commenced  the 
operations  for  the  drilling  of  a  well  withm 
said  five-mile  area  within  the  time  stipulated 
in  the  leases,  and  completed  the  same  in  Mardv 
1917,  to  the  depth  of  more  than  2,000  feet, 
and  the  same  was  a  dry  hole  and  was  aban- 
doned as  such;  that  later,  some  time  in  the 
year  1918,  the  Consolidated  Progressive  Oil 
Corporation,  also  the  assignee  of  a  portion 
of  tiie  mineral  leases  taken  by  A.  B.  Wilder 
in  the  five-mile  area  around  Homer,  commenced 
operations  for  drilling  the  Featherstone  No.  1 
well,  and  later,  during  the  year  1018,  com- 
menced the  operations  for  drilling  the  Feather- 
stone  No.  2;  that  both  of  those  wells  showed 
oil  and  gas,  but  not  in  paying  quantitieB;  that 
along  about  October,  1918,  the  ConsoUdated 
Progressive  Oil  Corporation  commenced  opera- 
tions for  drilling  what  is  known  as  'Shaw  No. 
1,'  within  the  five-mile  area  referred  to,  and 
completed  the  same  as  a  producing  well  on 
January  14,  1919;  that  none  of  the  wells 
referred  to  above  were  drilled  on  any  of  the 
property  referred  to  in  any  of  the  leases  filed 
in  evidence  in  this  case,  but  were  drilled  on 
other  property  in  the  five-mile  area. 

"It  is  also  admitted  that  A.  B.  Wilder,  on- 
der  anthority  of  the  Consolidated  ProgrMsive 
Oil  Corporation,  on  January  1,  1919,  drew 
on  the  Consolidated  Progressive  Oil  Corpora- 
tion checks  or  drafts  for  the  amounts  specified 
as  rentals  in  the  leases,  that  is,  |1  per  acre, 
and  delivered  those  checks  or  drafts  to  the 
Homer  National  Bank,  which  forwarded  them 
for  collection  to  its  correspondent  in  New 
York;  that  those  drafts  were  presented  for 
payment  on  or  about  the  12th  day  of  January, 
1910,  and  payment  of  them  was  refused  by  til* 
Consolidated  Progressive  Oil  Corporation;  lat- 
er, on  January  17,  1919,  those  drafts  were  re- 
turned to  the  Homer  National  Bana  at  Homer, 
being  received  on  that  date,  with  the  Indorse- 
ment on  each  of  the  drafts  that  payment  had 
been  refused;  that  on  the  same  day  that  the 
drafts  were  received  at  the  Homer  National 
Bank  the  Consolidated  Progressive  Oil  Cor- 
poration, through  its  New  York  bank,  wired 
to  the  New  Orleans  correspondent  of  the  Hom- 
er National  Bank  the  $1  per  acre  for  the 
rentals  on  each  acre  of  the  land  involved,  and 
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that  the  Homer  National  Bank  waa  formally 
'notified  of  this  on  Janoary  18th. 

"It  is  admitted  that  each  of  the  lessors  made 
party  defendant  in  these  cases  refused  to  ac- 
cept the  said  sum  of  $1  per  acre,  or  any  part 
of  the  same,  but  tliis  refusal  to  accept  the  mon- 
ey was  never  notified  to  the  bank  uutil  about 
the  16th  or  17th  of  January,  1910,  except  as 
to  those  hereinafter  shown  by  the  testimony 
to  have  made  objection." 

The  oral  testimony  adds  Xmt  little  to  the 
admitted  facts,  save  to  show  that  two  or 
three  of  the  lessors,  who,  perhaps,  were  to  be 
found  in  Homer,  and  with  whom  there  was 
some  communication  on  the  subject,  declined 
to  receive  any  payment  from  Wilder  after 
January  1st,  or,  to  be  more  exact,  after  Janu- 
ary 14th,  since  they  had  no  opportunity  to 
refuse  prior  to  January  IStli,  no  money  hav- 
ing been  tendered  to  them  or  deposited  to 
their  credit  in  the  Homer  National  Bank 
prior  to  that  date,  and,  in  fact,  not  then.  Mr. 
Wilder,  however,  went  to  the  bank  on  the 
IStli,  wliich  waa  the  day  following  the  com- 
ing in  of  the  well  "Shaw  Na  1,"  and  prior 
to  the  return,  but  subsequent  to  the  dishonor, 
of  his  drafts  on  New  Tork,  and  requested  Mr. 
McKenzie  (probably  the  cashier)  to  receive 
and  place  to  the  credit  of  defendants  his 
checks  payable  to  their  orders,  respectively, 
for  amounts  (probably)  covering  the  acreage 
called  for  by  their  contracts,  but,  while  Mc- 
Kenzie received  the  checks  to  be  delivered  to 
the  payees  if  called  for  by  them,  he  declined 
to  receive  them  as  money,  or  to  place  them  to 
the  credit  of  the  lessors;  though  he  and 
VOder  testify  that  the  latter  had,  at  that 
time,  sufficient  funds  to  the  credit  of  his 
account  to  have  met  the  checks.  As  a  mat- 
ter of  fact,  none  of  the  payees  called  for  the 
ehecka  or  accepted  them. 

Opinloo. 

[1,2]  It  is  obvious  from  the  foregoing 
statement  that  Wilder  bound  himself  to  noth- 
ing in  the  contract  in  question,  and  hence  thXt 
the  other  party  thereto  was  not  bound.  It 
is  true  that  paragraph  1  of  that  contract  be- 
gins with  the  statement  that  the  lessee  binds 
himself  to  drlU  a  well  within  six  months  on 
some  land  within  five  miles  of  Homer  (though 
not  necessarily  the  land  of  the  party  with 
whom  he  was  contracting),  but  the  aid  of  the 
paragraph  provides  an  open  door  through 
whldi,  construing  the  contract  as  a  whole, 
the  lessee  readily  escapes  any  obligation 
whldi  might  otherwise  result  from  that  state- 
ment, since  it  declares  that  "falling  to  do  so 
[L  e.,  failing  to  do  what  he  apparently  bound 
blmseU  to  do]  all  of  his  rights  hereunder 
ahall  cease  and  determine."  And  paragraph 
2,  which  declares  that,  within  one  year  from 
Oie  completion  of  the  first  well  (not  a  paying 
well,  but  merely  the  "first  well"),  he  shall 
"begin  operations  for  drilling  a  well  on  the 
■aid  land  herein  described  and  prosecute  the 


same,"  etc,  concludes  in  the  same  way,  to 
wit,  "and  failing  to  do  so,  all  of  his  rights 
hereunder  shall  cease  and  determine." 

When,  therefore,  he  allowed  one  year  to 
elapse  after  the  Atlas  Oil  Company  (Wilder'a 
assignee)  had  completed  and  abandoned  the 
dry  well  within  the  five-mile  area  without 
commencing  operations  for  the  drilling  of  a 
well  on  the  land  described  in  his  contract 
with  defendants,  and  failed  to  pay  to  his  les- 
sor il  per  acre  for  an  extension  of  time,  his 
Interest  in  that  contract  ceased  and  became 
forfeited,  as  provided  by  paragraphs  2  and  6, 
and  there  was  no  longer  any  contract,  and 
no  longer  even  the  semblance  of  an  obligation 
on  bis  part,  since  he  had  suffered  the  penalty 
agreed  on  by  the  other  contracting  party  for 
failing  to  do  that  which,  subject  to  that  pen- 
alty alone,  in  the  event  of  his  failure,  he 
had  agreed  to  do. 

In  May,  following,  however,  his  lessors 
each  wrote  upon  his  particular  contract  his 
consent  "that  the  time  for  paying  the  $1  per 
acre  as  expressed  in  the  second  line  of  para- 
graph e***  be***  extended 
to  January  1,  1019,  and  all  provisions  of  the 
written  lease  shall  be  and  remain  unchang- 
ed." But  that  consent  was  purely  voluntary 
and  gratuitous,  and  does  not  purport  to  im- 
pose any  obligation,  reciprocal  or  otherwise, 
on  the  lessee.  Conceding  to  it  all  the  effect 
that  may  have  been  intended,  the  most  that 
can  be  said  is  that  it  reinvested  a  contract 
that  was  originally  unenforceable,  because 
based,  as  to  one  of  the  parties,  on  a  suspen- 
sive, potestative  condition,  with  only  the  vi- 
tality that  it  was  supposed  originally  to  have 
possessed ;  and  according  to  the  terms  of  that 
contract  the  lessee  was  to  have  drilled  a  w^ 
on  the  lessor's  land  prior  to  March  (say  27), 
1918,  under  penalty,  in  the  event  of  his  fail- 
ure so  to  do,  of  forfeiture  of  all  of  his  rights 
therein,  and  he  f  aUed  to  drill  the  well.  The 
lessors  then,  without  receiving  any  consider- 
ation or  requiring  the  lessee  to  assume  any 
obligation  to  drill  the  well,  consented  that 
the  matter  should  be  opened,  and  the  day  for 
the  becoming  effective  of  the  forfeiture  resur- 
rected from  the  past  and  re-established  in 
the  future ;  but  subject  (mutatis  mutandis)  to 
the  same  conditions,  to  wit,  that  if  the  les- 
see should  allow  one  year  plus  nine  months 
(instead  of  the  original  one  year)  to  elapse 
between  the  completion  of  the  first  well  and 
the  commencement  of  drilling  operations  on 
the  land  described  in  the  contract  he  should, 
as  originally  provided,  lose  all  his  rights  in 
the  contract,  and  should  not  be  allowed  to 
"prevent"  that  catastrophe  by  the  payment  of 
the  $1  per  acre,  ete  In  other  words,  as  a 
catastrophe  cannot  be  prevented  after  it  has 
happened,  the  plain  meaning  of  paragraph  6 
is  that  the  payment  therein  provided  for 
shall  be  made  before  the  happening.  The 
lessee,  however,  not  only  did  not  drill  the 
well,  or  make  the  payment  before  the  tiap- 
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penlng,  but  by  his  draft  on  New  York,  drawn, 
it  Is  said,  with  tbe  consent  of  tbe  drawee, 
and  the  refusal  of  tbe  drawee  to  pay  It,  he 
seems  to  hare  practically  abandoned  the  Idea 
of  going  on  under  the  extensions  and  to  have 
been  merely  playing  for  time,  by  way  of  spec- 
nlatlon,  at  the  expense  of  those  by  whose  In- 
dulgence the  extensions  had  been  granted. 
And  even  after  the  sudden  change  In  the  sit- 
uation by  the  bringing  In  of  the  well  "Shaw 
No.  1"  on  January  14th,  and  his  discovery, 
on  January  ISth,  that  be  had  money  to  his 
credit  in  the  bank  in  Homer  where  the  |1  an 
acre  should  have  been  paid  on  January  Ist, 
and  after  the  wiring  of  the  money  from  New 
York  on  January  17th,  by  the  drawee  of  the 
draft  which  it  had  refused  to  pay  and  had 
returned,  neither  of  those  parties  seemed  to 
recall  the  adage  (paraphrased)  that  it  re- 
quires a  pound  to  cure  that  which  an  ounce 
might  have  prevented.  Hence  for  leases  in 
a  proven  oil  field  they  ofTered  only  the  price 
for  which  the  lessors  had  consented  to  grant 
them  when  In  wildcat  territory,  and  others 
stuped  in  and  took  them  at  something  more 
nearly  approximating  their  real  values. 

We  fall  to  find  that  the  omission  of  the 
words  "in  advance"  in  the  closing  lines  of 
paragraph  6  of  tbe  leases  by  Chapman  and 
the  two  Merrltts  operates  any  change  in  the 
meaning  of  those  leases,  as  compared  with 
the  others;  that  meaning,  we  think,  having 
been  made  sufladently  definite,  for  the  pur- 
poses of  these  cases,  by  the  provisions  of 
paragraphs  2  and  3  and  the  earlier  provisioaB 
of  paragraph  6. 

The  law  applicable  to  the  qnestlMis  here 
presented  has  been  so  frequently  considered 
In  and  settled  by  the  decisions  of  this  court 
and  others  that  it  need  not  be  here  further 
discussed.  Escoubas  v.  La.  P.  &  O.  Co.,  22  La. 
Ann,  280:  Jenning»-Heywood  Oil  Co.  T. 
Honssiere-Latrellle  Oil  Co.,  119  La.  853,  854, 
44  South.  481 :  Murray  v.  Barnhart,  117  La. 
1026,  42  South.  489;  Gray  ▼.  Spring,  129  La. 
seo,  Ann.  Cas.  1913B,  372  ;i  Goodson  v.  Vivian 
Oil  Co.,  129  La.  958,  67  South.  281 ;  Berl  v. 
Kehoe,  130  La.  1020,  68  South.  864 ;  Long  v. 
Sun  Co.,  132  La.  601,  61  South.  684;  Pure 
Oil  Co.  V.  Gulf  Co.,  143  La.  284,  78  South. 
560;  C.  a  2034. 

The  Judgments  appealed  from  are  there- 
fore affirmed,  at  the  cost  of  the  appellant. 

On  Application  for  Rehearing. 

PER  CURIAM.  [3]  The  learned  counsel 
t<a  plaintiff  Interpret  the  decision  of  the 
court  in  ttds  case  as  precluding  oil  and  gas 
leasee  sndi  as  are  commonly  known  as  com- 
munity leases,  by  which  the  consideration  of 
the  contract  is  to  be  a  well  to  be  put  down 
on  land  other  than  that  leased.  Such  la  not 
the  doctrine  of  the  decision ;  but  the  doctrine 
is  that  If  a  certain  payment  is  to  be  made  on 


or  before  a  certain  fixed  date  for  preroiting 
the  forfeiture  of  an  oil  and  gas  lease,  and  the' 
paymoit  is  not  made  on  or  before  such  date, 
the  forfeiture  takes  place.  Rehearing  re- 
fused. 
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No.  24061. 


laterdlction  of  WENQER. 
IB  re  MeARTHUR. 

(Supreme  Court  of  LouiBiana.    May  81,  1920.) 

(Byllahu*  hv  BHiorial  Btaf.) 

1.  Trial  «=>I0  —  Action  to  remove  oaratrix 
should  be  oonduoted  like  ordinary  aotloa. 

An  action  by  a  curator  to  remove  a  cora- 
trix  waa  properly  commenced  by  petition  and 
citation,  and  should  have  been  condacted  in  the 
usual  form  like  any  other  ordinary  action,  un- 
der Civ.  Code  art  415,  and  Code  Prac.  art. 
1017,  and  court  erred  in  placing  it  on  tbe  sum- 
mary docket  of  tbe  dvil  district  court,  under 
rule  10  of  such  court. 

2.  Guardian  and  ward  «=92S— Tutorship;  stat- 
ute  relating  to  summary  trial  of  Interdiction 
suit  inapplloable  to  action  to  remove  oura> 
trlx. 

Act  No.  226  of  1914,  providing  for  tiie  sum- 
mary trial  of  interdiction  suits,  has  no  appli- 
cation to  a  suit  by  a  curator  to  remove  a  cura- 
trix,  even  though  tbe  fairness  and  honesty  of 
the  curatrix  is  at  issue. 

3.  Continuance  4s»ll  —  Error  to  deay  where 
case  was  placed  on  wrong  docket 

Where  an  ordinary  case  was  erroneously 
placed  on  the  summary  docket  in  violation  of 
rule  10  of  the  civil  district  court,  it  wa* 
error,  on  objection  by  the  defendant  to  go  to 
trial,  to  deny  defendant's  motion  for  a  contin- 
uance until  the  case  should  be  placed  on  the 
proper  docket 

4.  Courts  «=985(l)— Rules  vf  eourls  have  the 
effect  of  law. 

Rules  of  court  have  the  effect  of  laws,  both 
upon  tbe  Judge  and  litigants. 

5.  Mandamus  4=>45— Lies  te  require  Judge  ta 
ocntinue  case  until  placed  on  proper  docket 

Where  a  court  erroneously  placed  ordinary 
case  on  summary  docket  and  refused,  on  de- 
fendant's objection  to  go  to  trial,  to  grant  de- 
fendant's motion  for  a  continuance  until  the 
cause  should  be  properly  docketed,  mandamni 
will  lie  to  compel  the  Judge  to  continue  the 
trial  until  the  cause  is  placed  on  the  proper 
docket 
O'NieU,  J.,  dissenting. 

Interdiction  of  Frances  Anderson  Weoger. 
Action  by  Silas  Gillen,  Jr.,  against  Mrs.  Julia 
Ann  McArthur,  the  curatrix,  praying  for  her 
removaL  The  district  Judge  refusing  to  con- 
tinue the  case,  defendant  makes  application 
for  a  writ  of  mandamus.  Alternative  writ 
made  peremptory. 
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F.  O.  Velttt  and  W.  W.  Wall,  both  of  New 
Orleuis.  for  applicant. 

SOMMERVIIiLB,  J.  In  the  Interdiction 
proceedics  against  Frances  Anderson  Weng- 
er  the  andercnrator,  Silas  Gillen,  Jr.,  In- 
Btltated  an  action  against  Mrs.  Julia  Ann  Mc- 
ArthuT,  tbe  coratrlz,  praying  for  her  re- 
moval. 

[1]  This  <Mrdlnary  action,  like  unto  one  for 
deprivation  of  the  tutorship,  was  properly 
commenced  by  petition  and  citation,  and 
Bhoold  have  been  conducted  In  the  usual  form. 
C.  O.  art  415;  0.  P.  art  1017.  But  It  was 
erroneously  placed  on  the  summary  docket  of 
the  dyil  district  court  for  tbe  pariah  of  Oi> 
leans;  and  when  It  was  called  for  trial  as  a 
summary  case  the  defendant  cnratrlz  asked 
for  an  Indefinite  continuance  on  the  ground 
tiiat  rule  10  of  tbe  court,  which  provides  that 
all  causes  other  than  those  covered  by  the 
first  two  paragraphs  of  the  section  "shall  be 
placed,  as  soon  as  they  are  at  issue,  upon 
another  call  docket  In  their  respective  dlvl^ 
■ions,  which  shall  be  termed  the  'Ordinary 
Docket,'  had  not  been  complied  with,  and 
In  fact  had  been  violated. 

On  the  refusal  of  the  district  Judge  to  con- 
tinue the  case  until  it  had  been  properly 
dodceted  and  fixed  for  trial  the  curatrix 
made  application  to  this  court  for  a  writ  of 
mandamus  directed  to  the  district  judge,  or- 
dering him  to  continue  the  case  until  it  had 
been  fixed  for  trial  as  sin  ordinary  case. 

[2]  In  response  to  the  order  issued  by  this 
court,  the  district  Judge  shows  that  serious 
charges  are  pending  in  bis  court  against  the 
capacity  and  qualifications  of  the  tutrix,  and 
he  bellves  tliat  these  questions,  under  Act 
226,  1914,  p.  424,  providing  for  the  summary 
trial  of  interdiction  suits,  should  be  imme- 
diately considered;  and,  further,  that  the 
fairness  and  honesty  of  the  administratrix 
being  at  issue,  the  curatrix  should  be  the  one 
to  demand  a  speedy  and  prompt  bearing, 
rather  than  to  delay  the  matter. 

Act  226  provides  for  smnmary  trials  in  in- 
terdiction suits,  and  it  has  no  application  to 
other  suits,  like  this  one,  for  the  removal 
of  a  curatrix. 

[3]  Rule  10  of  the  dvll  district  court  pro- 
vides for  an  ordinary  docket,  as  well  as  for 
a  "summary"  and  a  "Jury"  docket;  and  it  di- 
rects that  ordinary  cases,  such  as  this  <»e  for 
the  removal  of  a  curatrix,  shall  be  placed  on 
tbe  ordinary  docket.  As  it  was  erroneously 
traced  on  the  summary  docket  it  was  illegally 
called  for  trial,  and  the  trial  should  hare 
been  continued  on  objection  by  defendant  to 
go  to  trial,  or  on  her  motion  for  a  continu. 
ance. 

[4]  Rules  of  court  have  the  effect  of  laws 
both  upon  the  Judge  and  litigants,  and  de- 
fendant la  entitled  to  the  full  protectlm  of 
tb»  law. 


The  court  said  In  Walker  ▼.  Ducros,  18  La. 
Ann.  703: 

"Parties  litigant  might  often  be  subjected  to 
serious  inconvenience  and  to  undae  advantages 
where  rules  of  procedure  are  not  strictly  ad- 
hered to;  while,  on  the  other  hand,  by  their 
rigid  observance,  annoyance  from  delay,  or  from 
other  sources,  would  be  of  less  frequent  occur- 
rence. Conrts  are  clothed  with  power  to  pre- 
scribe snch  rules  of  proceeding  appertaining  to 
their  Jurisdiction  as  may  be  necessary  and  use- 
ful in  the  exercise  of  their  functions,  and  which 
have  not  been  established  by  law.  These  rules 
beeom.e,  in  effect,  laws,  which  may  be  modified 
or  repealed  by  the  power  from  which  they  ema- 
nate, but  they  ought  not  to  be  relaxed  or  sus- 
pended to  meet  temporary  convenience  or  be  ac- 
commodated to  the  ever-varying  circumstances 
of  time.  The  evils  that  would  arise  from  a  vac- 
illating and  uncertain  operation  of  such  rules 
are  more  and  greater  than  any  that  would  by 
such  lax  operatian  be  obviated." 

[S]  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  alternative  writ  of  manda- 
mus Issued  herein  be  made  peremptory  and 
that  the  respondent  Judge  be  ordered  to  con- 
tlnne  the  trial  of  the  case  of  Silas  Gillen, 
Jr.,  undercurator,  for  the  removal  of  Mrs. 
Julia  Ann  McArthur,  as  curatrix,  until  it 
shall  be  fixed  as  an  ordinary  case  under  rule 
10  of  the  dvil  district  court  for  the  parish  of 
Orleans. 

CNIKLL,  J.,  dlssenta. 


(147  La.  423) 


No.  22767. 


ESTE8  V.  OARRISON  et  al. 

(Supreme  Court  of  Louisiana.    May  81, 1820.) 

(BifUdbut  Iv  BMtorial  Staff.) 

i.  Brokers  «3>24(2)— Evidence  held  to  prove 
broker's  agreemeat  to  dose  oat  trade  oa  ex> 
haastlng  margla. 
In  grain  broker's  action  for  loss  sustained 
in  trading  in  wheat  for  defendants,  evidence 
held  to  show  that  there  was  a  positive  agree- 
ment between  broker  and  such  defendants  tliat 
the  trade  for  defendants  would  be  closed  out 
when  the  margin  to  defendant's  credit  should  be 
exhausted. 

2.  Customs  aad  asaoes  «s»l9(3)  —  Evideaoe 
held  to  prove  onstom  reqslrlng  broker  to  dose 
out  trade  oa  exhanstlng  margla. 
In  grain  broker's  action  to  recover  loss  sus- 
tained in  trading  in  wheat  for  defendants  in  ex- 
cess of  the  margin  in  broker's  hands  to  defend- 
ants' credit,  evidence  Jield  to  prove  a  general 
custom  prevailing  in  the  grain  trade  whereby 
broker  should  have  dosed  out  trade  for  defend- 
ants on  exhausting  their  margin. 
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3.  Brokera  «s»24(2)  —  Could  not  recover  for 
loss  In  trading  la  wheat  after  oustoners' 
margla  exhausted. 

Where  grain  broker  contbraed  to  trade  in 
wheat  for  particnlar  cuatomers  after  the  mar- 
gin to  the  credit  of  such  customers  in  broker's 
'  hands  was  exhausted,  in  violation  of  a  specific 
agreement  and  a  general  custom  in  the  grain 
trade  to  dose  out  the  trade  on  margin  being 
exhausted,  broker  could  not  recover  the  loss 
sustained. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  J.  B.  Land,  Jndge. 

Action  by  W.  Collier  Estes  against  J.  H. 
Garrison  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Hemdon  JtHemdon,  of  Stareveport,  foraih 
pellant 

BUnchard,  Goldstein  &  Walker,  of  Shreve- 
port,  for  appellees. 

SOMMERVILLE,  J.  Plaintiff,  a  futures 
broker  In  tbe  city  of  Shreveport,  bought  on 
the  order  of  defendants,  J.  H.  Garrison  & 
Son,  of  Garrison,  Tex.,  20,000  bushels  of  May 
wheat  on  February  0,  1916,  at  $1^0,  and  be 
sold  the  wheat  on  February  29,  1916,  10,000 
bushels  at  $1.10%,  and  10,000  at  11.10% 
cents,  the  loss  being  $3,297.60,  for  which 
amount  plaintiff  sued  defendants. 

Defendants  answered,  averring  that  It  was 
agreed  and  understood  between  the  plaintiff 
and  defendants  at  the  time  of  the  purdiase 
referred  to  that  they  (defendants)  had  a  mar- 
gin to  their  credit  with  the  plaintiff,  with 
whom  they  had  been  doing  business  for  some 
years,  and  that  any  loss  that  was  sustained 
beyond  the  amount  of  that  margin  was  due 
entirely  to  the  failure  of  plaintiff  to  throw 
out  the  trade  of  the  defendants  when  their 
margin  became  exhausted ;  that  it  was  agreed 
between  plaintiff  and  defendants  that  the  lat- 
ter would  be  closed  out  whenever  the  margin 
In  plaintiff's  lands  was  exhausted;  and  that 
it  was  a  general  custom  prevailing  In  the 
trade  for  plaintiff  to  have  thus  acted.  Ke- 
conventng,  defendants  asked  for  damages  for 
the  wrongful  issuance  of  the  attachment  In 
the  case. 

There  was  Judgment  in  favor  of  defend- 
ants, rejecting  the  demand  of  plaintiff. 

[1,2]  The  defendants  have,  by  a  prepon- 
derance of  evidence,  sustained  their  defense 
to  the  effect  that  there  was  a  positive  agree- 
ment between  plaintiff  and  themselves  that, 
when  the  margin  of  $600  then  In  the  hands 
of  plaintiff  should  be  exhausted,  the  trade 
would  be  closed  out.  And  the  evidence 
showed  not  only  was  there  an  agreement  to 
such  effect  between  the  parties,  but  that  the 
general  custom  prevailing  in  the  cotton  and 
grain  trade  in  Shreveport  would  have  re- 
quired plaintiff  to  have  so  acted,  and  not  to 


have  held  the  grain  on  a  falling  market  until 
the  loss  amounted  to  $3,000. 

W.  Y.  Garrison,  one  of  the  defendants,  tea- 
tlfled: 

"Upon  Mr.  Estes'  first  visit  to  Garrison,  about 
2%  years  ago,  before  I  began  dealing  with  Iiim 
regularly,  I  asked  liim  the  question:  *Would  you 
carry  me  in  case  I  am  out  of  town  and  want 
my  deals  carried  on?'  And  he  said  tliat  be 
would  not,  nor  any  other  man,  and  told  me  that 
a  man  who  was  not  able  to  keep  a  margin  with 
him  would  be  an  undesirable  customer;  and  I 
agreed  with  him.  And  I  told  him  right  then 
that  if  I  did  not  keep  money  there  with  him  for 
him  to  close  me  out."  "I  instructed  him  to 
close  my  contract  when  my  margin  was  ex- 
hausted." "Q.  What  did  be  tell  you,  if  any- 
thing, that  be  would  do  when  your  margin  be- 
came exhausted?  A.  That  they  would  close  me 
out" 

This  testimony  is  denied  by  plaintiff,  who 
testified  that  there  was  absolutely  no  agree- 
ment with  the  defendants  at  the  time  he 
started  trading  with  them,  or  at  any  subse- 
quent time.  Yet  In  the  case  of  Wood  v. 
Beeves,  No.  16614  on  the  docket  of  the  dis- 
trict court,  which  testimony  was  offered  in 
evidence  In  this  cause,  plaintiff  testified  as 
follows: 

"Q.  Mr.  Estes,  what  Is  the  custom  among 
brokers  about  closing  out  a  contract  as  soon 
as  the  margins  are  exhausted?  A.  They  dose 
them  out  when  they  have  no  more  money  there; 
when  they  have  no  more  money  there  the; 
dose  them  out.  Q.  Is  that  the  custom  that  is 
observed  generally  in  Shreveport?  A.  Tea,  sir; 
observed  everywhere.  Q.  Mr.  Estes,  I  will  ask 
you,  if  a  trader  or  one  came  to  yon  in  the  ab- 
sence of  any  agreement  to  the  contrary,  would 
he  have  the  right  to  expect  that  yon  would  dose 
out  the  contract  as  soon  as  his  margins  were 
exhausted?  A.  I  do  not  know  wliat  he  would 
expect;  I  know  I  would  dose  him  out.  Q. 
Ton  would  dose  him  out?  A.  Yes,  sir.  Q. 
Now,  Mr.  Estes,  suppose  that  the  market  was 
very  active,  and  that  on  the  day  before  the  mar- 
gins were  exhausted  the  market  would  readi 
a  point  within  10  points  of  the  exhaustion  of 
the  margin;  what  would  yon  do  in  that  case? 
A.  I  would  dose  him  oat  I  would  not  carry 
him  over  within  20  points.  I  might  carry  him 
over  within  10  points  on  a  sluggish  market 
*  *  *  Q.  Now,  in  this  case  it  is  urged  that 
the  fact  that  the  defendant  was  in  another 
place,  on  another  cotton  exchange,  and. from 
that  place  dealt  with  the  broker  in  New  Or- 
leans, on  the  same  contract  yon  Iiad  with  him, 
would  that  fact  prevent  you  looking  after  his 
contract?  A.  I  would  not  care  where  he  was, 
I  would  doae  him  out,  if  he  did  not  have  any 
more  money  there.  *  *  *  Q.  Mr.  Estes, 
suppose  that  you  had  a  customer  that  liad  been 
dealing  with  you  for  some  time,  and  always 
made  good  all  his  losses;  state  whether  or  not, 
if  he  were  out  of  town,  you  would  give  him  an 
opportunity  to  advance  additional  margins,  in 
order  to  hold  the  market  if  yon  could  get  hold 
of  him  by  wire?  A.  I  would  dose  him  out  when 
the  margins  were  exhausted.     Q.  If  the  mar- 
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(JT>B  were  sot  exhausted,  «till  had  aereral 
points,  and  you  could  get  him  by  wire,  would 
you  wire  for  additional  margins?  A.  Yes,  sir: 
I  would  do  my  utmost  to  let  him  know  the  state 
«f  the  market,  but  I  would  not  take  any  risk 
myself." 

Mr.  BUlieu,  who  was  plaintiff's  chief  clerk 
for  some  eight  or  nine  years,  and  in  charge 
of  bis  business  at  ttiat  time,  testified  that  his 
instructions  from  plaintiff  as  to  defendants 
or  any  other  customer  were  to  close  out  the 
trade  of  the  customer  whenever  the  custom- 
er's margin  became  exhausted.  Again  he 
testified: 

"Q.  It  his  margin  is  exhausted,  yon  ring  him 
up,  and  if  you  cannot  get  hold  of  him  you  close 
him  out?  A.  Yes,  sir;  if  you  let  him  go  be- 
yond his  margin,  you  are  not  a  broker;  yon 
are  a  banker.  Q.  Ton  are  giving  him  credit, 
are  yon  not?  A.  Yes,  sir;  but  you  are  doing 
it  on  your  own  responsibility  vnleas  he  has 
instmeted  yon  to  do  so." 

Blllieu's  testimony  ia  corroborated  by  that 
of  Nelson,  a  witness  for  plaintiff. 

Plaintiff  is  contradicted  by  his  own  testi- 
mony in  the  Wood  case,  by  bis  former  clerk, 
BiUien,  by  Nelson,  his  own  witness,  and  by 
W.  Y.  Garrison,  one  of  the  defendants  in  this 
case.  It  is  established  by  a  preponderance  of 
evidence  that  it  was  the  duty  of  plaintiff  to 
have  closed  out  the  trade  of  defendant  upon 
exhaustion  of  defendants'  margin,  not  only 
by  reason  of  the  custom  of  the  trade,  but  al- 
so by  virtue  of  an  express  agreement  between 
l^aintiff  and  defendants. 

Plaintiff  in  argument  asks  for  Judgment 
against  defendant  because  of  a  draft  for-|l,- 
450  which  was  paid  to  defendant  on  Febru- 
ary 22,  1917,  by  Thorn  &  Maglnnls  on  some 
cotton  transaction.  But  no  claim  therefor  is 
made  in  the  pleadings.  Testimony  was  of- 
fered with  reference  thereto,  bat  it  was  ob- 
jected to,  and  the  objection  was  sustained, 
although  it  is  found  in  the  record.  This  has 
reference  to  future  transactions  in  cotton 
which  were  handled  by  Thorn  &  Maglnnls  for 
the  plaintiff,  as  representative  of  defendants 
Garrison  &  Son.  Plaintiff  was  the  broker; 
but  the  transactions  were  all  directly  be- 
tween Garrison  A  Son  and  Thorn  &  Maglnnls, 
<mF  the  New  Orleans  Cotton  Exchange;  while 
tbe  future  transactions  in  grain  were  through 
agents  on  the  Chicago  Board  of  Trade.  The 
two  matters  have  no  connection  one  with  the 
other. 

PlaintifTs  suit  is  one  for  the  amount  of 
lOM  on  a  grain  contract;  and  the  evidence 
shows  that  the  loss  was  sustained  by  plain- 
tUT  throngh  hia  own  fault  and  neglect;  and 
defendants  are  not  responsible  therefor. 

(3)  The  question  is  one  of  fact;  and  the 
Judgment  of  the  district  court  is  clearly  right 
In  the  light  of  the  evidence.  It  was  held  in 
m.  somewhat  similar  case,  where  a  broker  was 


instructed  to  "hedge  when  margin  about  ex- 
hausted," and  the  broker  failed  to  follow  in- 
structions, that  he  was  liable  for  the  loss. 
Winston  V.  Longshore,  116  La.  21,  40  South. 
517. 
The  Judgmoit  appealed  from  is  affirmed. 
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No.  23327. 


INTERSTATE  TRUST  &  BANKINQ  CO.  V. 
PICARD  &  aEISMAR,  Limited,  et  al. 

(Supreme  Court  of  Louisiana.    April  16,  1920. 
Rehearing  Denied  May  81,  1920.) 

(SyUdbui  iy  Sditorial  Staff.) 

1.  Trespass  «=s>20(2)— Owner  not  In  actual 
possession  may  recover  damages  for  ont- 
ting  timber. 

An  owner  of  land,  although  not  in  posses- 
sion, may  maintain  an  action  for  the  value  of 
timber  felled  and  taken  from  his  land  by  one 
who,  though  acting  in  good  faitb,  had  not  a 
valid  title. 

2.  Trespass  «=>30— Parebaser  of  ties  cut  from 
plalntiiT's  land  held  guilty  of  trespass. 

Where  P.  entered  into  an  agreement  with 
B.  whereby  B.  should  make  cross-ties  from 
timber  on  the  land  of  P.  adjacent  to  timber- 
land  belonging  to  plaintiff,  and  pay  P.  9  cents 
per  tie,  and  a  representative  of  P.  showed  B. 
the  land  on  which  he  was  to  get  the  timber,  but 
did  not  call  his  attention  to  the  dividing  line 
between  the  land  of  P.  and  plaintiff,  resulting 
in  converting  some  of  plaintiffs  timber  into 
ties  for  which  P.  received  the  compensation  of 
9  cents  per  tie,  the  taking  of  plaintiff's  timber 
was  as  much  P.'s  fault  as  B.'s,  and  P.  was 
liable  as  well  as  B.  for  the  value  of  the  timber 
taken. 

3.  Logs  and  logging  «=9lOC'/2)— Mesne  diam- 
eter to  be  used  la  measurement  of  long  tim- 
ber. 

Long  timber  that  is  to  be  cut  into  saw  logs 
is  to  be  measured  by  using  the  mesne  diameter. 

4.  Limitation  of  actions  <8=3 179(2)— PlalnttfT 
suing  for  timber  taken  need  plead  and  prove 
only  that  he  had  no  knowledge  of  trespass 
a  year  before  citation,  In  absenoe  of  plea  ef 
presoriptlan. 

In  the  absence  of  a  plea  of  prescription, 
under  Act  No.  33  of  Acts  1902,  a  corporation 
soing  for  the  value  of  timber  taken  was  not 
required  to  do  more  than  to  allege  and  prove 
affirmatively  by  the  testimony  of  an  officer  that 
knowledge  of  the  trespass  was  not  had  a  year 
before  the  citation  was  served,  and  with  that 
allegation  and  testimony  uncontradicted  the 
filing  of  a  plea  of  prescription  on  appeal  was 
of  no  avail,  although  the  proof  vras  that  the 
trespass  began  more  than  a  year  before  the 
suit  was  filed. 

Monroe,  C.  J.,  dissenting.  ' 
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Appeal  from  Twenty-Seventh  Jndldal  Dis- 
trict Court,  Parish  of  Ascension ;  Philip  H. 
Gilbert,  Judge. 

Action  by  the  Interstate  Trust  St  Banking 
Company,  trustee,  against  Plcard  &  Oelsmar, 
lilmlted,  and  another.  From  a  Judgment  in 
fayor  of  plaintiff,  the  named  defendant  ap- 
peals.   AmM>ded  and  affirmed. 

Pugb  &  Lemann,  of  DonaldsonvlUe,  for  ap- 
pellant. 

O.  T.  Wortham,  of  Thlbodaux,  and  Borah, 
Hlmel,  Blodi  &  Borah,  of  Franklin,  for  ap- 
pellee. 

O'NIELL,  3.  This  is  a  suit  for  the  value  of 
forest  timber  felled  and  taken  by  defendants 
from  plaintiff's  land. 

The  timber  was  made  Into  cross-ties  by 
Charles  Barber,  under  a  contract  with  Plc- 
ard &  Gelsmar,  Limited.  The  agreement 
was  that  Barber  should  make  cross-ties 
from  the  timber  on  the  land  of  Fieard  & 
Oelsmar,  Limited,  adjacent  to  the  timber 
land  belonging  to  plaintiff,  and  pay  Plcard  & 
Oelsmar,  Limited,  at  the  rate  of  9  cents  per 
tie  for  the  timber.  A  representatlTe  of 
Plcard  &  Oelsmar,  Limited,  showed  Barber 
the  land  on  which  he  was  to  get  the  timber, 
but  perhaps'  did  not  call  his  attention  to 
the  dividing  line  between  the  land  of  Plcard 
&.  Oelsmar,  Limited,  and  that  of  plaintiff. 
The  consequence  was  that  Barber  cut  and 
converted  into  cross-Ues  nearly  300  cypress 
trees  on  plaintiff's  land,  and  paid  Plcard  & 
Oelsmar,  Limited,  at  the  rate  of  9  cents  per 
tie  for  the  timber  taken  from  plaintiff's  land. 

Plaintiff  alleged  that  both  Plcard  St  Oels- 
mar, Limited,  and  Charles  Barber  were  tres- 
passers, acting  in  bad  faith ;  tliat  they  were 
therefore  liable  in  solido  for  the  value  of 
the  timber,  to  plaintiff,  L  e.,  $15  per  M  feet 
for  the  cypress  and  $6  per  M  feet  for  the 
hardwood;  and  that  the  quantity  of  timber 
cut  and  removed  from  plaintiff's  land  was 
486,762  feet  of  cypress  and  10,996  feet  of 
hardwood.  Plaintiff  therefore  prayed  for 
Judgment  against  the  defendants,  In  solido, 
for  $7,367.26,  as  the  value  of  the  timber. 

diaries  Barber  made  no  defense  and  al- 
lowed Judgment  to  go  against  him  by  de- 
fault 

The  defenses  urged  by  Plcard  St  Oelsmar, 
limited,  were:  (1)  That  plaintiff  had  no 
right  or  cause  of  action,  not  having  been  in 
actual  possession  of  the  land ;  (2)  that 
Charles  Barber  was  an  independent  contrac- 
tor, and  that  Plcard  &  Oelsmar,  Limited, 
was  not  responsible  for  an  act  of  trespass 
committed  by  him;  and  in  the  alternative 
(3)  that  Plcard  &  Oelsmar,  Limited,  acted  in 
good  faith,  and  should  not,  in  any  event,  be 
held  liable  for  more  than  the  value  of  the 
standing  timber,  or  stumpage  valu& 

The  district  Judge  found  that  the  defend- 
ants had  acted  in  good  faith  and  were  there- 
fore liable  only  for  the  stnmpage  value  of 


the  timber ;  that  the  quantity  of  timber  tak- 
en was  368,569  feet  of  cypress,  and  its  value 
$8  per  M  feet.  Judgment  was  therefore  ren- 
dered against  the  defendants,  In  solido,  for 
$2,948.55. 

Picard  &  Oelsmar,  Limited,  alone,  has  ap- 
pealed, and  plaintiff,  answering  the  appeal, 
asks  that  the  Judgment  be  increased  to  the 
amount  sued  for. 

Appellant  has  filed  In  this  court  a  plea  of 
prescription  of  one  year,  based  upon  Act  3S 
of  1902,  amending  article  8S37  of  the  Civil 
Code. 

Opinion. 

[1]  Appellant's  contention  that  an  owner 
of  land  who  Is  not  In  actual  possession  has 
not  a  right  of  action  against  one  who,  with- 
out right  or  title,  goes  upoo  the  land  and 
fells  and  takes  away  the  trees  or  timber.  Is 
founded  upon  an  expression  of  opinion  to- 
that  effect  in  the  case  of  Ducros  v.  St.  Bern- 
ard Cypress  Co.,  145  La.  691,  82  South.  841, 
on  rehearing.  The  doctrine  stated  was  not 
approved  by  a  majority  of  the  members  of 
the  court,  as  then  constituted;  one  member 
dissented  from  the  opinion  and  decree,  and 
two  concurred  only  in  the  decree,  on  the 
ground  that  the  suit  was  barred  by  prescrip- 
tion. Although  the  opinion  was  not  publish- 
ed until  November,  1919,  it  was  rendered 
(on  rehearing)  in  November,  1918.  ITiereaft- 
er,  that  is,  in  January,  1919,  the  court  band- 
ed down  an  opinion  to  the  contrary  in  Har- 
ang  y.  Bowie  Lumber  (To.,  145  La.  96,  81 
South.  769.  In  the  latter  case  it  was  held 
that  the  fact  that  the  owner  of  land  was  not 
in  possession  was  no  reason  for  holding  that 
he  should  not  maintain  an  action  for  the  val- 
ue of  timber  felled  and  taken  from  his  land 
by  one  who,  though  acting  in  good  faith,  had 
not  a  valid  title.  We  took  occasion  then  to 
review  the  Jurisprudence  on  the  subject :  and 
all  decisions  that  seemed  to  be  in  conflict 
with  the  doctrine  then  announced  were  ex- 
pressly overruled. 

The  ruling  of  the  district  Judge  overruling 
defendant's  exception  of  no  cause  or  right 
of  acti<»i  is  therefore  affirmed. 

[<21  We  affirm  also  the  ruling  that  appel- 
lant was  not  exempt  from  liability  upon  the 
theory  of  Barber's  being  an  independent 
contractor.  He  paid  appellant  for  the  tim- 
ber taken  from  plaintUTs  land  as  well  as 
for  that  taken  from  appellant's  land.  Appel- 
lant advanced  all  expenses  of  the  operations, 
credited  Barber's  account  with  the  proceeds 
of  the  sales  of  all  the  cross-ties  made,  and 
charged  his  account,  at  9  cents  jier  tie,  tor  all 
the  timber  used.  The  taking  of  plaintiff's 
timber  was  as  much  appellant's  fault  as  it 
was  Barber's  and  It  appears  to  have  he&a.  as 
much  for  a];^>eUant's  benefit  as  it  was  for 
Barber's. 

Plaintiff  did  not  sue  for  the  value  of  the 
manufactured  product  in  cross-ties,  but 
claimed  $15  per  M  as  the  value,  to  plaintiff. 
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of  tbe  standing  ttmber.  Tbe  evidence  does 
not  oonvlsce  us  that  appellant  acted  In  bad 
faith  In  having  the  timber  felled  on  plain- 
tUTfl  land.  And  we  agree  with  the  district 
Judge's  finding  that  $8  per  M  feet  was  a  fair 
valuation  of  the  cypress  timber  at  the  time 
Barber  felled  it. 

[3]  Appellant  had  two  separate  counts  and 
measurements  made  of  the  timber,  one  by  I. 
D.  Sowards  and  the  other  by  Carroll  P.  Dun- 
phy,  both  expert  timber  estimators.  They 
made  actual  measurements  of  the  diameter 
of  every  tree  top  and  stump  left  on  the  land, 
and  measured  the  length  of  each  tree,  from 
the  stump  to  the  fallen  top.  Sowards  count- 
ed 276  trees,  and  Dunphy  283.  An  expert 
named  Webb  calculated,  from  Howards' 
measurements,  423,707  feet  of  timber  taken, 
and  Lemlenx  Bros.,  expert  timber  estimators, 
calculated,  from  Dunphy's  measurements, 
412,434  feet  The  district  Judge  declared  in 
his  written  opinion  that  he  accepted  Lemleux 
Bros.'  calculations;  but  we  do  not  under- 
stand his  statement  of  the  result,  368,569 
feet.  Instead  of  412,434  feet  As  a  matter  of 
fact  both  calcnlatlons,  the  one  based  upon 
Sowards'  measurements  and  the  one  based 
upon  Dunphy's  measurements,  fall  short 
of  a  correct  calculation,  according  to  the 
Doyle  rule.  We  presume  that  the  calcula- 
tion, in  each  instance,  was  based  not  upon 
the  mesne  diameters  of  the  logs,  but  upon 
tbe  top  or  small  diameters,  or  ui>on  some  oth- 
er method  of  measurement  not  approved  by 
our  rulings  upon  the  subject  It  Is  now 
well  settled  that  in  the  measurement  of 
long  timber  that  has  to  be  cut  into  sawlogs 
for  the  mill,  the  correct  method  is  to  take 
the  mesne  diameter.  See  Peter  v.  Owl  Bayou 
Caress  Ck).,  187  La.  1067,  69  South.  840; 
State  ,v.  Rathbone,  144  La.  835,  81  Sottth.  334. 
In  this  instance  the  average  length  of  the  logs 
was  60  feet  and  there  were  only  4  under  32 
feet  in  length.  The  board  measure  of  timber 
of  such  length  should  be  computed  upon  the 
mesne  diameter.  We  have  therefore  made 
the  calculation,  according  to  the  Doyle  rule, 
upon  the  mesne  diameter  of  each  and  every 
tree  counted  by  both  Sowards  and  Dunphy. 
Sowards'  measurements  give  636,701  feet, 
and  Dunphy's  632,437  feet  The  difference 
may  be  accounted  for,  In  port  by  the  fact 
that  Dimphy's  measurements  of  lengths  were 
net  making  allowance  for  docks  or  defects, 
while  Sowards  kept  a  separate  memorandum 
<ft  the  docks.  His  memorandum  shows 
1,460  linear  feet  of  docks,  against  a  total 
of  14,432  linear  feet  of  timber.  We  deduct 
tlierefora  10  per  cent,  or  63,670  feet  from 


the  result  of  Sowards'  measurements,  leav- 
ing the  net  result  573,081  feet 

It  appears  therefore  that  the  quantity  of 
cypress  timber  fbr  which  plaintifl  Is  demand- 
ing payment,  486,752  feet  is  less  than  the 
quantity  actually  taken  by  defendants,  as 
proven  by  appellant's  witnesses. 

Our  calculations  of  the  quantity  of  ttmber 
will  be  left  in  the  record  for  Inspection  by 
the  parties  interested  during  the  delay  al- 
lowed for  an  application  for  rehearing. 

There  is  no  proof  that  any  other  than  cy- 
press timber  was  felled  or  destroyed.  The 
timber  left  standing  was  probably  rendered 
valueless  because  of  the  smallness  of  quanti- 
ty on  such  a  large  area,  but  the  petition  does 
not  contain  a  demand  for  that  loss. 

Our  conclusion  Is  that  plaintiff  is  entitled 
to  be  paid  for  486,752  feet  of  cypress  tim- 
ber, as  claimed  in  the  petition,  at  |8  per  M 
feet  $3,894.02. 

[4]  Appellant's  plea  of  prescription  is  not 
sustained  by  the  evidence.  The  Act  33  of  1902 
(p.  41)  declares  that  the  prescription  of  one 
year  against  an  action  for  damages  for  cut- 
ting or  destroying  timber  runs  from  the 
date' when  knowledge  of  the  damage  Is  re- 
ceived by  the  owner  of  the  timber.  Plaintifl 
alleged  in  the  petition  and  one  of  tiie  officers 
of  the  company  testified,  that  knowledge  of 
the  trespass  complained  of  was  only  received 
within  four  months  previous  to  the  filing  of 
the  suit  and  the  service  of  citation.  The 
date  is  verified  by  reference  to  a  letter  ol 
complaint  written  by  plaintiff  to  PIcard  & 
Oeismar,  Umlted.  No  evidence  was  offered 
to  show  that  any  ofBcer  or  representative  of 
the  plaintiff  company  had  knowledge  of  tbe 
trespass  at  an  earlier  date  than  that  stated. 
Before  either  defendant  had  filed  a  plea  of 
prescription,  or  had  alleged  spedflcally  that 
plaintiff  knew  of  the  trespass  a  year  befor« 
the  citation  was  served,  plaintiff  was  not  re- 
quired to  do  more  than  prove  affirmatively, 
by  the  testimony  of  an  officer  of  the  corpora- 
tion, that  knowledge  of  the  trespass  was  not 
had  a  year  before  the  citation  was  served. 
With  that  allegation  and  testimony  uncon- 
tradicted, the  filing  of  the  plea  of  prescrip- 
tion in  this  court  is  of  no  avail  to  appellant 
although  the  proof  is  that  the  trespass  be- 
gan more  than  a  year  before  the  suit  was 
filed. 

The  Judgment  appealed  from  against  PIc- 
ard Sc  Gelsmar,  Limited,  is  amended  by  in- 
creasing the  amount  thereof  to  $3,884.02,  and, 
as  amended.  It  la  affirmed. 

MONROR  a  J.,  dissents. 
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N.  a.  SHITN  &  SONS  at  aL  v.  SUCCESSION 
OF  JENKINS. 

(Bmnwue  Court  of  LonUbna.  Maiefa  12, 1917. 
On  the  Merits,  April  16,  1920.  Behcarins 
Denied  liar  31,  192a) 

(SfUdbuM  ht  the  Court.) 

I.  Appeal  aad  arrar  «=>l  106(2)— Wkere  raeard 

la  last,  eaaae  will   be  reHaatfed  ta  aapply 

pleatfiata  aa4  far  a  trial  tfa  aava. 

Where  the  record  is  lost  and  a  complete 

tranacript  cannot  be  made  for  that  reaaon,  the 

caaa  wiH  be  remanded,  ao  that  the  pleadinsa 

may  be  snpplied  in  accordance  with  law  and 

the  caae  tried  de  novo. 

On  the  Merita. 

(Additionta  Byttaim  ht  BiUorial  Bug.) 

t.  NaMaataarf  «3>I37  —  H^  ha  aUlaad  by 
apaaaa  ar  ailaar  eWM,  althoaih  wMaw  eal- 
laetari  iaaaraaoa  aa  hasbaMTa  Ufa. 

Under  Conat.  art.  244,  par.  8,  AtnUag  the 
homestead  exemption  to  a  husband  whoae  wife 
owna  and  is  in  actual  enJoTment  of  propertj 
ar  aeaaa  to  the  amount  of  $2/MX>,  and  para- 
graph 4,  declaring  that  the  bomeatead  exemp- 
tion may  be  claimed  by  surnviac  spouse  or  mi- 
nor cliild  of  a  deceased  beneficiaijr,  the  Iiome- 
atcad  waa  exempt  from  UabUitr  for  debts  of 
husband's  succession,  thongh  the  aurririnK  wife 
haTins  dependent  minor  children,  collected  aa 
benefidarr  in  hnaband's  life  policy  the  sum  of 
$2,000,  notwithstanding  Act  No.  189  of  1914, 
aa  amended  and  te-enacted  hjr  Act  No.  88  of 
lAlSw 

Monroe,  O.  J.,  diaaenting. 

Appeal  from  Twenty-Sixth  Judicial  Dl»- 
trict  Goort,  Parish  of  St.  Tammany;  Vren- 
tlfli  B.  Carter,  Jndge. 

Action  by  H.  O.  Smitli  &  S<«s  and  the 
Smith  Hardware  Company  against  His.  IilUy 
J.  Jenkina,  widow  and  admlnlatrator  of  the 
Saccesslon  of  John  Ia  JenUna.  Ifrom  a  ]ndg- 
ment  ordering  the  homeatead  sold  to  pay 
debta,  defoidant  appeals.  Motion  to  dlamisa 
appeal  denied,  and  judgment  reversed. 

!<.  O.  Moiae,  of  Covington,  for  appellana 
Mra.  John  L.  Jenkins  and  others. 

Harvey  B.  Bills  and  Benjamin  M.  Miller, 
both  of  Covington,  for  appelleea. 

SOMMBRVIIiLB,  J.  The  tranacilpt  in  thia 
caae  ia  most  defective,  and  it  is  made  in  entire 
disregard  of  the  rolea  of  this  court  it  does  not 
contain  a  copy  of  the  docket  entrlea  showing 
tlie  jdeadings  llled  or  that  teatimony  waa 
heard  and  filed. 

me  tranacript  only  contains  oopiea  of  some 
of  the  mlnntea  of  the  district  court,  the  opin- 
ion and  the  Judgment  of  court,  motion  for 
new  trial,  appeal  bond,  and  a  rule  taken  by 


defendant  upon  the  dert  alleging  that  the  rec- 
ord of  tlie  cause  could  not  be  found,  and  ask- 
ing tliat  he  ahow  cauae  wliy  tlie  record  abould 
not  t>e  produced,  lite  derfc  accepted  service 
of  the  rule,  but  the  record  does  not  ahow  that 
the  rule  was  ever  tried. 

The  appeal  waa  made  returnable  to  thls- 
court  on  December  30.  1918.  Priw  to  tliat 
time  defendant  applied  for  and  obtained  an 
extension  of  time  to  January  30, 1917,  on  the 
ground  that  after  diligent  aearch  the  record 
was  missing  and  could  not  be  found. 

A  aeccmd  extension  waa  aK>Ued  for  on  the 
same  ground,  and  it  waa  granted  to  April  23, 
1917. 

Defendant  administratrix  now  alleges  that 
the  record  ia  still  mlaalng,  and  that  the  tran- 
acript she  haa  filed  ia  incomplete,  and  that 
she  cannot  bring  up  a  complete  transcript 
throng  no  fault  of  hers;  and  ahe  asks  that 
the  caae  l>e  ronanded  and  that  ahe  be  granted 
a  new  triaL 

[1]  To  this  motion  ia  atUdied  the  aflldavit 
of  counsd  for  defendant  declaring: 

'TThat  the  stenographer  who  took  the  testi- 
mony has  since  died,  and  hia  original  notea 
cannot  be  found  by  the  derk  of  court  or  hia 
deputies,  and  that  they  cannot  find  the  record, 
except  what  they  have  made  in  their  present 
transcript;  tliat  the  testimony  was  originally 
written  out,  but  that  aame  haa  been  lost,  to- 
geUier  with  the  record,  and  tliat  the  same  waa 
lost  without  any  fault  or  ne^gence  on  the  part 
of  the  defendant  and  appellant  hereLa." 

Counsel  certlflea  that  a  copy  of  his  motion 
to  remand  waa  aerved  iqion  counsel  for  plain- 
tlfla.  The  latter  have  not  made  an  appear- 
ance in  this  court. 

Act  Na  67  of  the  Acts  of  1880,  p.  92,  pro- 
Tldea  for  the  restoration  of  original  and  oth- 
er papers  appertaining  to  a  suit  pending  in 
any  district  court  of  the  state  which  bad  been 
or  might  thereafter  be  destroyed  by  the  burn- 
ing of  the  courthouae,  "or  destroyed  in  any 
other  manner." 

Defendant  does  not  make  it  dear  that  the 
record  waa  lost  while  the  case  waa  pending 
In  the  district  court,  and  the  t;ranscrlpt  does 
not  show  that  the  stenographic  report  of  the 
testimony  was  ever  filed. 

If  the  derk  had  attended  to  his  duty  and 
had  seen  that  the  notes  were  made  in  dupli- 
cate and  that  the  copy  had  been  preserved^ 
this  particular  dUficnlty  of  supplying  the  copy 
would  not  have  ariam.  And  we  do  not  see 
how  a  copy  of  these  notes,  under  the  exist- 
ing circumstances  of  this  case,  could  have 
beoi  supplied  under  Act  57  of  1886,  p.  92. 

In  Daudilte  lAmiber  C&  v.  Lane  &  Bodley 
Co.,  S2  La.  Ann.  1937,  28  South.  232,  the 
court  remanded  the  case  for  a  new  trial 
where  the  record  had  been  lost,  and  the  tran- 
script was  defective  for  that  reason.  The 
same  will  be  done  in  this  case. 
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H.  O.  SMITH  A  SONS  v.  SUCCESSIOK  OF  JENKINS 
(»Ba) 


It  ts  ordered  that  tbe  clerk  of  the  district 
conrt  tn  and  for  the  parish  of  St  Tammany 
be  directed  to  make  further  diligoit  and  ex- 
haustire  search  and  Inquiry  for  the  lost  testi- 
mony and  missing  papers  In  this  cause ;  that 
the  search  be  continued  through  30  days  from 
the  notitlcatlon  of  this  order  to  him;  and 
that  he  report  the  result  of  the  same  to  the 
district  Judge. 

It  is  further  ordered,  etc.,  ttiat  if  the  miss- 
ing testimony  and  documents  be  found  the 
eame,  under  proper  certification,  be  forward- 
ed here  aa  a  supplemental  transcript  In  this 
case. 

It  is  further  ordered,  etc.,  that  if  at  the 
end  of  said  limit  of  30  days  the  missing  testi- 
mony and  documents  be  not  found — the  same 
to  be  sliown  by  the  certillcate  of  the  clerk 
made  to  the  Judge — the  Judgment  appealed 
from  be  held  avoided  and  the  case  be  con- 
sidered remanded  to  the  court  a  qua  to  be 
tried  de  novo,  and  be  proceeded  with  as  in 
case  of  new  trial  granted. 

It  Is  further  ordered,  etc.,  that  the  costs  of 
this  appeal  be  paid  by  the  party  ultimately 
cast  in  this  litigation. 

On  the  Merits. 

O^IEIJ:^^  3.  The  defendant,  widow  of 
John  Li.  Jenkins  and  administratrlz  of  bis 
anccession,  appeals  from  a  Judgment  order- 
ing the  b(Mnestead  sold  to  pay  debts  of  the 
succession. 

FlaintifTs  are  creditors  of  the  deceased, 
.  their  claims  having  been  recognized  as  ordi- 
nary debts  of  the  matrimonial  community 
that  existed  between  the  defendant  and  the 
deceased.  There  are  six  minor  children  of 
the  marriage,  aU  without  any  other  property 
than  their  half  interest  in  the  homestead,  and 
all  dependent  upon  their  mother  for  support. 
The  homestead  is  worth  less  than  IF^,OUO  and 
was  exempt  from  seizure  and  sale,  under  ar- 
ticle 244  of  the  Cknstltutlon,  during  the  life- 
time of  John  li.  Jenkins,  because  Mrs.  Jen- 
kins then  had  no  means  or  property  in  her 
name.  The  only  reason  why  the  homestead 
has  been  adjudged  not  exempt  from  liability 
for  the  debts  of  the  succession  Is  that  Mrs. 
Jenkins  collected,  as  the  benehciary  named  in 
policies  of  insorance  on  the  life  of  her  hus- 
band, |2,CS00. 

[2]  We  gather  from  the  briefs  that  the 
judgment  appealed  from  is  based  upon  the 
proviso  in  the  third  paragraph  of  article  244 
of  the  Constitution  that  the  homestead  ex- 
emption shall  not  be  allowed  in  favor  of  a  hus- 
band whose  wife  owns  and  is  In  the  actual  en- 
joyment of  property  or  means  to  the  amount 
of  $2,000.  The  fourth  paragraph  of  the  artl- 
de  declares  that  the  beneiit  of  the  homestead 
exemption  may  be  claimed  by  the  surviving 
spouse  or  minor  child  or  children  of  a  de- 
ceased beneficiary. 

The  provision  in  the  third  paragraph  of 


the  article  does  not  deprive  the  defendants, 
widow  and  children,  of  the  right  to  claim  the 
exemption  in  their  capacities,  respectively,  aa 
surviving  spouse  and  minor  children  of  the 
deceased  benetlciary.  Uis  wife  did  not  own 
or  have  actual  enjoyment  of  property  or 
means  to  the  amount  of  $2,500  when  he  was 
the  beneficiary  of  the  homestead  exemption. 
On  the  other  hand,  there  is  nothing  in  the 
Constitution  to  deprive  the  widow  of  the  ben- 
efit of  the  exemption  in  her  own  right,  being 
now  the  head  of  a  family  and  liaving  other 
persons  dependent  upon  her  for  support  We 
have  no  authority  to  rewrite  or  transpose  the 
constitutional  provision,  which  merely  denies 
the  exemption  to  a  husband  whose  wife  owns 
and  enjoys  property  or  means  to  the  amount 
of  $2,000,  so  as  to  deprive  of  the  exemption 
a  widow  who  has  more  than  $2,000  in  cash. 

If  the  statute  that  exempts  the  proceeds  or 
avails  (and  dividends)  of  life  insurance  from 
liability  for  any  debt  (the  Act  Mo.  18U  of  1914, 
as  amended  and  re-enacted  by  Act  Mo.  aa  of 
1916,  p.  206)  is  at  all  pertinent  to  this  case,  it 
merely  emphasizes  that  the  policy  of  the  law 
is  extremely  favorable  to  the  protection  of 
widows  and  children  from  being  impoverished 
by  debts  which  tbey  did  not  contract. 

Under  the  precise  language  of  the  Constitu- 
tion, the  widow  and  minor  children  in  this 
case  are  entitled  to  the  homestead  exemption. 

This  suit  is  not  analogous  to  a  case  where 
a  widow  or  minor  child  in  necessitous  circum- 
stances claims  $1,000  from  the  succession  of 
the  deceased  husband  or  father,  tmder  article 
32S2  of  the  Cmi  Code  (sections  2369,  2885 
and  S686  of  the  Revised  Statutes),  in  sudi 
case  the  law  expressly  excludes  a  widow  or 
child  who  possesses  in  her  or  his  own  right 
property  to  the  amount  of  $1,000.  Although 
the  misnomer  "homestead  exemption"  has 
been  frequently  applied  to  the  $1,000  allowed 
a  destitute  widow  or  minor  child,  there  is 
no  reason  for  a  confusion  of  those  seiuirate 
and  distinct  rights. 

It  has  been  decided  by  this  court  that  a 
debtor's  having  other  property,  or  having 
fraudently  disposed  of  other  property,  does 
not  deprive  him  of  the  homestead  exemptl<m. 
See  Abramson  v.  Larabee,  140  La.  825,  74 
South.  162 :  White  v.  Givens,  29  La.  Ann.  671. 
Whether  It  would  have  been  good  policy  for 
article  244  of  the  Constitution  to  contain  the 
proviso  that  a  debtor  should  not  be  allowed 
the  homestead  exemption  if  he  owns  other 
property  worth  $2,000  exempt  from  seizure 
or  beyond  the  reach  of  his  creditors  is  not 
for  us  to  say.  The  Constitution  does  not  con- 
tain such  proviso,  and  we  have  no  authority 
to  supply  it 

The  Judgment  appealed  from  is  aimuUed, 
and  it  is  now  ordered,  adjudged  and  decreed 
that  the  homestead  of  the  defendants,  widow 
and  minor  children  of  the  deceased  John  li, 
Jenkins,  is  exempt  from  seizure  and  sale  or 
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liability  for  the  debts  due  to  plain tU&;  and 
the  lattera'  demand  for  a  sale  of  the  proper- 
ty Is  therefore  denied  and  rejected  at  tbdr 
cost. 

MONROE,  a  J.,  dissents. 

PBOVOSTX,  J.  (concurring).  In  view  of 
the  decisions  in  White  y.  Ulvens,  29  La.  Ann. 
671,  and  Abramson  v.  Liarabee,  140  la.  825, 
74  South.  162,  I  concur;  but  my  own  opin- 
ion Is  that  the  Constitution  never  Intended 
that  a  person  possessed  of  money  or  other 
property  to  the  amount  of  $2,000  should  be 
entitled  to  a  homestead  exemption  in  addi- 
tion. This,  to  my  mind,  is  made  plain  by 
the  provision  which  allows  the  home  to  be 
seised  and  sold  If  It  exceeds  $2,000  In  value, 
and  by  the  provision  which  allows  the  family 
home  to  be  seized  and  sold  if  the  wife  hap- 
pens to  be  possessed  of  money  or  other  prop- 
erty to  the  amount  of  $2,000.  In  the  same 
way  that  It  Is  a  good  defense  to  the  homestead 
dalm  to  show  that  the  home  is  worth  more 
than  $2,000,  or  that  the  wife  owns  property 
equal  to  that  amount  in  value,  it  ought  to  be 
a  good  defense  to  show  that  the  claimant  of 
the  exemption  himself  is  possessed  of  means 
equal  to  that  amount.  Our  law  being  that 
"whoever  has  bound  himself  personaUy,  is 
obliged  to  fulfill  bis  engagements  out  of  all 
his  property"  (C.  C.  art.  31S2),  the  debtor,  be- 
fore being  allowed  to  claim  an  exemption  un- 
der the  homestead  law  beyond  $2,000,  ought 
to  be  required  to  surrender  for  seizure,  or 
allow  to  be  seised,  to  satisfy  the  claim  of 
the  creditor,  whatever  other  property  he  may 
have. 


No.  22794. 

STATE  V.  HOWELL. 

is  re  METZ  at  aU 

(Supreme  <3onrt  of  Loalsiana.    May  81,  1920.) 

(Byttabut  h»  Editorial  Btaif.) 

Witnesses  ^=334— Evidence  held  to  show  that 

■edloal    experts    were   entitled    to    amount 

claimed  as  fees. 

On  rule  to  show  cause  by  medical  experts 

testifying  in  a  murder  trial  why  their  daim  for 

fees  should  not  be  allowed  in  full,  evidence  held 

to  show  that  the  value  of  their  services  was 

equal  to  the  amount  claimed. 

Appeal  frtxn  Fourth  Judicial  District 
Oourt,  Parish  of  lincoln ;  J.  B.  Qrow,  Judge. 

Prosecution  by  the  State  against  Caspar 
Howell  on  a  charge  of  murder.  The  claims 
of  Drs.  A.  L.  Metz  and  W.  H.  Harris  for  fees 
as  expert  witnesses  were  not  allowed  in  full, 
and  they  took  a  rule  on  the  parish  police  Ju- 


ry to  show  cause  why  their  claim  should  not 
be  allowed,  and  from  an  adverse  decision, 
they  appeaL    Modified  and  afSrmed. 

Stubbs,  Theus,   Grlsham  &  ^Riompson,  of 
Monroe,  for  appellants. 
H.  B.  Warren,  of  Buston,  for  appellee. 

PBOVOSTX,  J.  The  two  plaintiffs  were 
summoned  from  the  dty  of  New  Orleans  to 
the  parish  of  Lincoln  to  testify  as  experts  In 
the  murder  case  of  State  v.  0!aspar  Howell; 
and  they  gave  their  testimony.  For  their 
services  they  dalmed  $50  a  day  plus  actual 
expenses.  The  court  allowed  $25  a  day  and 
expenses.  They  then  took  a  rule  on  the  po- 
lice Jury  of  said  parish  to  show  cause  why 
they  should  not  be  allowed  the  amount  dalm- 
ed In  full.  They  stand  very  high  In  their 
profession,  and  testify  that  the  said  charge 
Is  reasonable,  in  fact,  moderate,  less  than 
what  Is  usually  allowed  them  as  experts  In 
court  cases,  and  that,  moreover,  said  amount 
was  agreed  upon  beforehand.  There  is  no 
evidence  contra.  The  learned  trial  Judge 
thought  that  the  matter  was  one  wholly  with- 
in the  discretion  of  the  court,  and  that,  be- 
sides, the  allowance  was  reasonable.  These 
exi>erts  were  entitled  to  the  full  value  of 
their  services ;  and  the  evidence  shows  that 
this  value  was  at  least  equal  to  the  amount 
claimed. 

The  Judgment  appealed  from  is  Increased 
to  $229.85  in  favor  of  Dr.  A.  L.  Metz  and  to 
like  amount  in  favor  of  Dr.  W.  H.  Harris, 
and,  as  thus  amended,  is  affirmed;  tbe  par- 
ish of  Lincoln  to  pay  all  costs. 


a<7l 
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No.  24019. 

STATE  V.  TRULL. 

(Supreme  <3onrt  of  Louisiana.    May  81,  1920.) 

(Sj/llalut  ly  Editorial  Staff.) 

1.  Criminal  law  «=>l  169(2)  —  Introdactlon  ef 
record  of  former  marriage  not  anthaatioated 
not  reversible  where  marriage  otherwise  es- 
tablished. 

In  a  prosecution  for  bigamy,  an  exception 
to  the  introduction  of  a  marriage  certificate 
and  license  for  defendant's  first  marriage,  al- 
though the  instruments  were  not  authenticated 
as  required  by  law,  is  not  well  taken,  where 
the  marriage  was  established  by  testimony  of 
both  contracting  parties. 

2.  Marriage  <8=925(2)  —  Valid  notwithstanding 
derk's  neglect  to  take  bond  against  Impedi- 
ment 

In  a  prosecution  for  bigamy,  there  was  no 
merit  in  the  objections  to  the  introduction  of 
the  certificate  and  license  for  defendant's  last 
marriage  because  the  derk  did  not  require  a 
bond  to  guarantee  that  there  was  no  impedi- 
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ment  thereto  before  issuing  the  license,  since 
his  neglect  did  not  render  noil  the  marriage  per- 
formed bj  Tirtne  of  the  lieease. 

3.  MuTiage  «=»25(2)— Valid  notwithstaading 
lleeBsa  was  ebtalned  in  wrong  parish. 

In  a  bigamy  progecntion,  if  neither  defend- 
ant nor  liis  wife  were  domiciled  in  F.  parish 
when  the  license  was  issued  by  the  clerk  of 
court  thereof  as  contemplated  by  CIt.  Code,  art. 
100,  and  the  marriage  was  duly  contracted  and 
solemnized  in  R.  parish  by  virtue  of  the  license, 
it  was  not  thereby  rendered  null,  the  statute  as 
to  special  license  being  directory,  particularly 
where  defendant  admitted  in  his  testimony  that 
the  ceremony  was  so  performed  in  R.  parish  by 
the  jnstiee  of  the  peace  who  signed  the  mar- 
riage certificate  that  he  and  the  woman  named 
in  snch  certificate  subsegnently  lived  together 
as  man  and  wife. 

4.  Crimlaal  law  <8=>II70(5)— Exdnslon  of  evl- 
dan«M  of  service  In  army  between  Indlotment 
and  trial  not  error,  where  Jury  recommended 
■•ray. 

In  a  prosecution  for  bigamy,  where  there 
was  nothing  in  the  evidence  to  indicate  that 
accnsed  had  been  a  fugitive  from  justice,  it  was 
not  error  to  sustain  the  district  attorney's  ob- 
jection to  defendant's  proffered  testimony  that 
after  indictment  he  was  permitted  to  enlist  in 
the  army  and  serve  in  the  American  Erpedition- 
ary  Force  before  trial,  where  the  jury  com- 
mended accnsed  to  the  court's  mercy,  which  is 
all  snch  proof  would  have  warranted. 

8.  Criminal  law  «=>872i/2— Trial  before  12  and 
verdict  by  10  Jurors  held  aufflcient. 
In  view  of  Const,  art.  110,  providing  that 
processes  for  crime  for  which  the  only  penalty 
that  can  be  imposed  Is  Imprisonment  and  hard 
labor  shall  be  by  jnry  of  12,  9  of  whom  must 
concnr,  a  verdict  of  guilty  by  10  jurors  in  a  big- 
amy case,  the  only  penalty  for  which  is  impris- 
onment and  hard  labor,  is  sufficient. 

6.  Criminal  law  «=>940-'New  trial  not  war- 
ranted by  immaterial  evidence. 
In  a  prosecution  for  bigamy  alleged  newly 
discovered  evidence  to  prove  that  accused  did 
not  obtain  or  apply  for,  directly  or  indirectly, 
marriage  license  from  the  clerk  of  court,  and 
that  he  was  never  in  such  parish,  does  not  war- 
rant new  trial,  since  the  license  may  have  been 
secured  by  the  other  party  to  the  marriage  and 
would  have  been  valid. 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  Richland;  John  B.  Mcln- 
tosb,  Judge; 

J.  M.  Trull  was  coavlcted  of  bigamy,  and 
be  appeals.    AfSrmed. 

J.  If.  Darbam,  of  RayvUle,  for  appellant 
A.  v.  Coco,  At^.  Oen.,  and  0.  J.  Ellis,  Diat. 
Atty.,  of  Bayvllle  (T.  Semmes  Walmsley,  of 
Mew  Orleans,  of  counsel),  for  the  State. 

(ySTELL,  J.  Deffflidant  appeals  from  a 
conviction  and  sentence  for  the  crime  of  big- 
amy, and  presents  six  bills  of  exception  tak- 
en to  the  rulings  of  the  district  Judge. 
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[1]  The  first  bill  was  reserved  to  the  over- 
ruling of  an  objection  made  by  defendant's 
counsel  to  the  introduction  in  evidence  of  a 
document  purporting  to  be  a  marriage  cer- 
tificate, and  a  license  therefor,  to  show  that 
defendant  had  married  Miss  Liilian  Johnson 
in  Union  county,  Ark.,  on  the  22d  of  July, 
1913.  The  objection  was  that  there  was  no 
proof  of  official  capacity  of  the  person  who 
signed  the  certlflcatei  or  of  tbe'one  who  sign- 
ed the  license. 

Although  the  instruments  were  not  authen- 
ticated as  required  by  law,  the  statement  per 
curiam  attached  to  the  bill  deprives  the  bill 
of  all  force  or  efTect    The  statement  is  that 
defendant  and  his  first  wife,  Mrs.   Lilian 
Johnson  Trull,  both  testified  that  they  were 
married  by  a  Justice  of  the  peace  in  Union 
county.  Ark.,  as  disclosed  by  the  certlflcate, 
and  lived  together  as  man  and  wife  for  sev- 
eral months.    The  only  defoise  made  by  the 
accused  was  that  he  believed  that  his  wife 
had  obtained  a  divorce  from  .him  when  he 
married  Miss  Bessie  Wactor  In  Richhind  par- 
ish. La.,  on  the  13th  of  January,  1918.    It 
Is  also  said.  In  the  statement  per  curiam,  that 
the  anthmticlty  of  the  license  and  certificate 
of  the  marriage  ceremony  performed  In  Un- 
ion county.  Ark.,  was  estabUshed  by  the  tes- 
timony of  both  of  the  contracting  parties. 
Accepting  the  statement  per  curiam  as  a  true 
statement  of  the  facts,  the  bill  of  exceptions 
does  not  give  cause  for  annulling  the  verdict. 
[2, 3]  The  second  bill  of  exceptions  was 
reserved  to  the  overruling  of  an  objection  to 
the  Introduction  In  evidence  of  a  document 
purporting  to  be  a  marriage  certificate,  and 
license  therefor,  to  show  that  defendant  had 
married  Miss  Bessie  Wactor  on  the  ISth  of 
January,  1918.    The  objection  was  twofold: 
First,  that  It  appeared  that  the  license  had 
Issued  vritbont  the  requirement  of  a  bond  to 
guarantee  that  there  was  no  impediment  to 
the  marriage;   and,  second,  that  the  license 
showed  that  It  had  been  Issued  by  the  clerk 
of   the  district   court   of   Franklin   parish, 
whereas  the  certificate  purporting  to  show  a 
performance  of  the  ceremony  was  signed  by 
a  Justice  of  the  peace  of  the  First  ward  of 
Richland  parish. 

There  was  no  merit  In  the  objections  to  the 
Introduction  of  the  document  In  evidence. 
If  the  clerk  of  court  neglected  to  procure,  be- 
fore issuing  the  marriage  license,  a  bond  to 
guarantee  that  there  was  no  Impediment  to 
the  marriage,  his  neglect  did  not  have  the  ef- 
fect of  rendering  null  the  marriage  perform- 
ed by  virtue  of  the  llcoise.  According  to  ar- 
ticle 100  of  the  Civil  Code,  the  license  should 
have  been  obtained  from  the  clerk  of  the  dis- 
trict conrt  for  the  parish  In  which  one  of  the 
contracting  parties  was  domiciled.  But  If  In 
fact  neither  ot  the  parties  was  domiciled  in 
Franklin  parish  when  the  license  was  Issued 
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by  the  clerk  of  court  of  that  parish,  the  mar- 
riage which  was  duly  contracted  and  solem- 
nized tn  Richland  parish,  in  virtue  of  the  li- 
cense, was  not  thereby  rendered  nulL  It 
has  been  decided,  and  repeated  several  times, 
that  the  requirement  of  the  CItU  Code  that 
a  minister  of  the  gospel  or  justice  of  the 
peace  shall  have  a  special  license  for  the  per- 
formance of  a  marriage  ceremony  is  only  di- 
rectory, and  that  a  marriage  that  has  been 
otherwise  duly  contracted  and  solemnized 
should  not  be  deemed  null  for  want  of  a  spe- 
cial license.  See  Holmes  v.  Holmes,  6  La. 
470,  26  Am.  Dec.  482 ;  Succession  of  Pearce, 
80  La.  Ann.  1168;  Sabalot  t.  Populus,  SI 
La.  Ann.  864;  Succession  of  Colwell,  84  La. 
Ann.  265;  and  Succession  of  Fortler,  61  La. 
Ann.  1598,  26  South.  654. 

In  the  statement  per  curiam  it  Is  said  that 
one  of  the  witnesses  to  the  ceremony  testi- 
fied, without  objection  on  the  part  of  the 
defendant,  and  that  he  also  admitted  in  his 
testimony,  that  the  marriage  ceremony  was 
performed  in  the  first  ward  of  Blchland  i>ar- 
Ish,  by  the  justice  of  the  peace  who  signed 
the  marriage  certificate,  and  that  defendant 
and  the  woman  named  in  the  marriage  oerttfl- 
cate  thereafter  lived  together  as  man  and 
wife.  There  is  therefore  no  merit  in  appel- 
lant's second  bill  of  exceptions. 

[4]  The  third  and  fourth  bills  of  exception 
were  reserved  to  rulings  sustaining  the  dis- 
trict attorney's  objection  to  testimony  of- 
fered by  defendant  to  show  that,  after  being 
Indicted,  he  was  permitted  to  enlist  in  the 
army,  and  served  in  the  American  Expedi- 
tionary Force,  before  be  was  tried  for  the 
crime  of  bigamy.  He  was  indicted  in  Oc- 
tober, 1918,  and  arraigned  In  February,  1920. 
His  attorney  stated,  in  offering  the  evidence, 
that  the  purpose  was  to  show  that  the  ac- 
cused had  not  been  a  fugitive  from  justice, 
and  that  his  enlistment  in  the  army  was  with 
ttie  consent  of  the  district  attorney  and  oth- 
er officers  of  the  court 

There  was  nothing  in  the  evidence  before 
the  jury  to  indicate  that  the  accused  had 
been  a  fugitive  from  justice;  nor  was  any 
evidence  offered  to  discredit  his  general  rep- 
utation or  character.  In  the  absence  of  such 
evidence,  proof  that  he  had  performed  his 
patriotic  doty  was  not  at  all  relevant  to  the 
question  of  his  gnQt  or  innocence  of  the  crime  j 
of  bigamy.    It  la  true  such  proof  might  very 


properly  have  aroused  the  sympathy  of  the 
jury  and  called  for  an  appeal  for  mercy ;  but 
it  should  not  have  interfered  with  the  admin- 
istration of  justice.  In  rendering  the  verdict, 
the  jury  commended  the  accused  to  the  mercy 
of  the  court,  which  Is  all  that  proof  of  his 
military  service  would  have  warranted. 
There  is  therefore  no  merit  in  the  third  and 
fourth  bills  of  exception. 

[5, 1]  The  fifth  bill  was  reserved  to  the 
overruling  of  a  motion  for  a  new  trial.  The 
motion  was  based  upon  two  grounds:  First, 
that  2  of  the  12  jurors  dissented  from  the 
verdict,  thereby  lEdiowing  that  there  was  a 
reasonable  doubt  of  the  guilt  of  the  accus- 
ed; and,  second,  that  defendant  had  dis- 
covered new  and  important  evidence  after 
the  verdict  was  rendered. 

The  fact  that  only  10  of  the  12  jurors  con- 
curred in  the  verdict  shows  that  2  had  a  rea- 
sonable doubt  of  his  guilt,  and  that  10  had 
no  such  doubt.  Article  116  of  the  CiMisti- 
tution  provides  that  prosecuticms  for  a  crime 
for  which  the  only  penalty  that  can  be  Im- 
posed is  imprisonment  at  hard  labor  shall  be 
tried  by  a  jury  of  12,  9  of  whom  concurring 
may  render  a  verdict.  Bigamy  is  one  of 
the  crimes  for  which  the  only  penalty  to  be 
Imposed  is  Imprisonment  at  hard  labor. 

It  was  alleged  In  the  motion  for  a  new 
trial  that  the  so-called  newly  discovered  evi- 
dence would  prove  tliat  the  accused  did  not 
obtain  or  apply  for,  directly  or  indirectly,  a 
marriage  license  from  the  cleric  of  court  of 
Franklin  parish,  and  In  fact  that  he  was  nev- 
er in  that  parish.  Such  proof  would  not  have 
affected  the  validity  of  defendant's  second 
marriage,  if  it  had  been  otherwise  valid. 
The  license  might  have  been  obtained  by  the 
other  party  to  the  contract  of  marriage.  Be- 
sides, what  has  been  said  with  regrard  to  the 
second  bill  of  exceptions  is  a  sufficient  an- 
swer to  appdlant's  contention  with  regard  to 
the  so-called  newly  discovered  evidence. 
There  was  no  error  In  the  overruling  of  the 
motion  for  a  new  trial. 

The  sixth  bill  was  reserved  to  the  overrul- 
ing of  a  motion  in  arrest  of  judgment  The 
motion  contained  nothing  more  than  a  repe- 
tition of  the  complaints  made  in  the  previous 
bills  of  exception,  which,  as  we  have  said, 
were  not  well  founded. 

The  verdict  and  sentence  appealed  from  are 
affirmed. 
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(Supreme  Court  of  Mississippi.     June  14, 

1920.    Suggestion  of  Error  Overruled  Jul7 

12,  1920.) 

(ByOabui  hy  tft«  Oovrt.) 

1.  Marriage  ®=>62— In  suit  to  annul  defendant 
wife  not  entitled  to  temporary  alimony  unlees 
marriage  prima  fade  valid. 

In  a  suit  by  the  Iiusband  to  annol  an  al- 
leged void  marriage,  the  wife  is  not  entitled 
to  temporary  alimony  unless  it  appears  at  least 
prima  fade  that  the  marriage  is  valid. 

2.  Marriage  <8b>25( I)— Validity  of  a  "oommon- 
law  marriage"  la  recognized  by  statute. 

Under  section  3249,  Code  1906  (Heming- 
way's Code,  f  2556),  which  provides  that  a  li- 
cense shall  be  essential  to  the  validity  of  a 
marriage,  but  that  the  section  shall  not  be  con- 
strued so  as  to  invalidate  any  marriage  that  is 
good  at  common  law,  a  marriage  results  from 
an  agreement  between  a  man  and  woman,  quali- 
fied for  entry  into  such  relation,  to  become  hus- 
band and  wife,  followed  by  cohabitation,  al- 
though no  license  was  obtained  therefor. 

[Eid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common- 
Law  Marriage.] 

3.  Marriage  <g=»22— Void  marriage  contracted 
In  good  faith  becomes  valid  on  removal  of 
In^dimeot;    new  agreement  not  necessary. 

Where  a  marriage  between  a  man  and  wo- 
man contracted  in  good  faith  is  void  because  of 
an  impediment  thereto,  they  become  husband 
and  wife  if  after  the  removal  of  the  impedi- 
ment they  continue  to  occupy  that  relation  in 
fact,  although  a  new  marriage  agreement  was 
not  made  by  them  after  the  removal  of  the 
impediment.  And  such  persons  must  be  deemed 
husband  and  wife  in  this  state  although  the 
void  marriage  occurred  io  another  state,  pro- 
vided that  after  the  removal  of  the  impediment 
they  take  up  their  permanent  residence  in  this 
state  and  continue  to  live  together  openly  as 
husband  and  wife;  such  conduct  towards  each 
other,  taken  in  connection  with  their  former 
association,  being  equivalent  in  law  to  a  dec- 
laration by  each  of  them  that  they  did  and  were 
thereafter  to  oeeupy  tte  relation  of  basband 
and  wife. 

In  Banc. 

Appeal  firom  CSbanceiy  C!oart,  Land^^Ie 
County;  G.  0.  Tftnn,  OhancelliHr. 

Salt  by  O.  B.  Sims  against  Mn.  Henriet- 
ta M.  Sims  to  annul  a  maniace,  or  in  the 
altematlve,  for  a  divorce.  From  an  Inter- 
locutory decree  awarding  defendant  alimony 
poidente  lite,  plaintiff  appeals  Affirmed 
and  remanded. 

W.  C.  Sams,  of  Meridian,  for  appellant 
F.  y.  Brahan  and  Wallace  Walker,  both 
«f  Meridian,  for  appellee. 

SMITH,  O.  J.  This  Is  a  suit  begun  by  the 
appellant  Qie  husband,  for  the  purpose  of 


SIMS  v.  SIMS  73 

(15  Bo.) 

having  his  marriage  with  the  appellee  declar- 
ed void,  or,  if  that  cannot  be  done,  for  a  di- 
vorce, and  the  appeal  is  from  an  interloctory 
decree  awarding  the  appellee,  the  wife,  al- 
imony pendente  lite. 

The  bill  of  complaint  alleges  that  the  mar- 
riage of  tlie  appellant  to  the  appellee  is  void 
for  the  reason  that  at  the  time  it  was  sol- 
emnized the  appdlee  had  a  living  husband, 
The  appellee's  motion  for  alimony  pendente 
lite  was  heard  by  the  court  below  on  the 
testimony  of  herscdf  alone  in  support  thereof 
and  on  the  testimony  of  the  appellant  alone 
in  opposition  thereto.  From  their  testimony 
it  appears  that  they  agree  upon  the  follow- 
ing facts:  They  were  married  at  Crown- 
point  lud.,  In  October,  1893,  and  that  the  ap- 
pellee bad  been  formerly  married  to  one  Per- 
rin,  who  was  then  living;  that  in  1902  the 
appellee  sued  for  and  obtained  a  divorce  from 
Perrin  in  the  dty  of  Chicago  on  the  ground 
of  desertion;  that  the  appellant  and  the  ap- 
pellee lived  together  as,  and  were  considered 
by  themselves  and  the  public  to  be,  husband 
and  wife  for  about  25  years,  12  of  which, 
immediately  preceding  the  year  1918,  were 
spent  by  them  in  the  state  of  Mississippi; 
that  in  October,  1918,  this  suit  was  begun  by 
the  appellant  It  does  not  appear  where  the 
appellant  and  the  appellee  lived  after  their 
marriage  at  Crownpolnt,  Ind.,  until  they 
came  to  Mississippi.  The  validity  of  the  di- 
vorce granted  the  appellee  In  Chicago  is  not 
questioned  by  the  appellant  but,  on  the  con- 
trary, he  alleges  it  in  his  bill  of  complaint 
and  filed  a  copy  of  it  as  an  exhibit  thereto. 

The  appellee  testified  that  after  Perrin  de- 
serted her  he  wrote  to  her,  stating  that  he 
had  obtained  a  divorce,  and  that  she  could 
marry  again  if  she  so  desired;  that  she  be- 
lieved this  to  be  true  and  Informed  the  ap- 
pellant prior  to  their  marriage  that  she  had 
been  divorced  from  her  former  husband; 
that  in  1902  Perrin  came  to  see  her  and 
suggested  that  they  obtain  a  divorce,  the  ex- 
pense of  which  would  be  defrayed  by  him; 
that  she  informed  the  appellant  thereof,  and 
that  he  raised  no  objection  thereto,  only  in- 
quiring who  was  going  to  pay  the  expense 
of  the  proceeding;  that  after  the  divorce 
was  granted  she  asked  the  appellant  "If  be 
dldnt  Qiink  that  we  had  better  remarry,' 
but  he  said  that  everything  would  be  O.  K."; 
that  some  time  in  1918  the  appellant  forced 
her  to  leave  him  and  then  brought  this  suit. 

The  appeUant  testified  that  the  appellee 
told  him  at  the  time  of  their  marriage  that 
her  former  husband  was  dead,  but  that 
some  months  thereafter,  he  having  became 
susiridous  of  the  truth  of  that  statement  she 
told  him  that  she  had  been  divorced  from 
Perrin:  that  he  did  not  discover  that  this 
was  not  true  and  that  the  appellee  obtain- 
ed a  divorce  from  Perrin  in  1902  until  some 
time  during  the  year  1918.    On  cross-ezam- 
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Inatlon  be  admitted  that  she  ml^bt  have 
told  him  In  1002  of  her  Intention  to  obtain  a 
dlTorce  from  Penln;  tbat  lie  did  not  recall 
her  having  told  him,  bnt  would  not  swear 
that  she  had  not  In  answer  to  the  question, 
"Yon  won't  say  that  yon  did  not  have  that 
Information?"  he  rolled,  "I  might  have; 
you  understand  one  is  Information  and  one 
Is  knowledge." 

[1]  Marriage  being  the  foundation  of  the 
hnsband'b  obligation  to  Bnpi>ort  his  wife 
(McFarland  r.  McFarland,  64  Miss.  449,  1 
South.  50£!),  the  correctness  vel  non  of  the 
decree  of  the  court  below  awarding  the  ai>- 
pellee  alimony  pendente  lite  depends  upon 
whether  or  not  It  ai4)earB  from  the  testimony, 
at  least  prima  facie,  that  the  appellee  Is  the 
lawful  wife  of  the  appellant  (Reed  v.  Reed, 
SS  Miss.  126,  37  South.  642). 

The  marriage  of  the  appellee  to  the  appel- 
lant In  1893  at  Orownpolnt,  Ind.,  being  void 
for  the  reason  that  she  was  then  the  wife  of 
anottter,  the  question  for  decision  Is  whether 
or  not  their  relations  after  the  appellee  ob- 
tained the  divorce  from  Perrln  in  1903  has 
resulted  In  a  common-law  marriage. 

Judges  STEVENS,  COOK,  and  SMITH 
are  of  the  opinion  that  the  decree  of  the 
court  btiow  should  be  affirmed,  but  Judges 
ETKRIDGE,  STKES,  and  HOLDEN  are  of 
the  opinion  tbat  It  should  be  reversed.  Con- 
sequently, because  of  the  equal  division  of 
the  Judges  on  the  question  of  the  correct- 
ness vel  nou  of  the  decree  of  the  court  below 
and  in  obedience  to  the  maxim,  "Semper 
prsesumitur  pro  negante,"  the  decree  of  the 
court  below  must  be  affirmed. 

[2, 8]  Proceeding  now  to  set  forth  the  rea- 
sons for  the  opinion  of  Judges  STEVENS, 
COOK,  and  SMITH,  two  questions  arise; 
E'lrst,  is  a  common-law  marriage  valid  In 
Mlssl8.^ppl?  and,  second,  does  the  evidence 
disclose  a  common-law  marriage  between  the 
parties  hereto? 

Prior  to  the  Code  of  1892  a  common-law 
marriage  was  undoubtedly  valid  In  this  state, 
and  such  a  marriage  Is  expressly  recognized 
by  section  S249,  Code  of  1906  (section  2550, 
Hemingway's  Code).  As  this  statute  appears 
In  the  Code  of  18^  as  section  2864  thereof, 
it  Is  as  follows: 

"A  marriage  shall  not  be  contracted  or  sol- 
emnised unless  a  license  theref<«  shall  first' 
have  been  duly  issued,  and  such  license  shaU 
be  essential  to  the  vaUdity  of  a  marriage." 

But  when  brought  forward  In  the  Code  of 
1906  as  section  3249  (Hemingway's  Code,  f 
2556),  the  following  language  was  added 
thereto: 

"Bnt  no  Irregularity  in  the  issuance  of  or 
omission  in  the  license  shall  invalidate  any 
jnarriage,  nor  shall  this  section  be  construed 
BO  as  to  invalidate  any  marriage  tbat  is  good 
at  common  law." 


The  two  provisions  of  this  statute  seem  to 
be  in  conflict,  but,  if  the  two  methods  there- 
in dealt  with  by  which  the  bonds  of  matri- 
mony may  be  entered  Into  are  kept  in  mind 
the  seeming  conflict  will  disappear.  The  first 
of  these  methods  is  a  ceremonial  marriage 
solemnized  pursuant  to  a  license  obtained 
therefor,  which  marriage  will  be  valid  and 
binding,  although  not  followed  by  cohabita- 
tion. The  second  is  that  prescribed  by  the 
common  law,  which  is  an  agreement  between 
a  man  and  woman  to  then  and  there  become 
husband  and  wife  followed  by  cobabitatlou. 
Taylor  v.  State,  52  Miss.  84;  Floyd  v.  Den- 
ny Calvert,  53  Miss.  37;  Maryland  v.  Bald- 
win, 112  D.  S.  490,  5  Sup.  Ct.  278,  28  K  Ed. 
822;  Herd  T.  Herd,  194  AU.  613,  69  South. 
885,  li.  R.  A.  1916B,  1243;  Origsby  v.  Relb. 
106  Tex.  597,  153  S.  W.  1124.  L.  R.  A.  1915E, 
1,  Ann.  Cas.  1915C,  1011. 

In  most  of  the  states  where  a  comm<m-law 
marriage  Is  recognized  such  a  marriage  may 
be  formed  merely  by  the  use  of  words  of 
present  assent,  per  verba  prRsenU,  though 
not  followed  by  cohabitation,  but  the  com- 
mon-law marriage  referred  to  in  the  statute 
here  in  question  must,  of  course,  be  held  to 
be  such  as  this  court  had  recognized  prior 
to  the  statute's  enactment;  in  other  words, 
the  statute  deals  with  the  common  law  oiC 
the  state  of  Mississippi. 

This  court  has  not  heretofore  expressly  de- 
cided that  a  common-law  marriage  Is  author- 
ized by  the  statute  hereinbefore  set  forth,  but 
that  such  a  marriage  is  so  authorized  seems 
to  have  been  assumed  in  Thompson  v.  Clay, 
120  Miss.  190,  82  South.  1,  and  to  hold  other- 
wise would  be  in  efTeot  to  rewrite  the  statute 
under  tlie  guise  of  judicial  ccnstmction  and 
to  eliminate  therefrom  the  provision  recog- 
nizing common-law  marriages,  which  provi- 
sion the  Legislature  manifestly  Intended  to 
be  effective. 

It  is  not  clear,  or  at  least  we  will  assume 
that  It  Is  not,  from  the  appellee's  testimony, 
tbat  she  and  the  appellant  entered  into  a 
new  marriage  agreement  after  she  obtained 
the  divorce  from  Perrin,  but  no  such  new 
agreement  was  necessary,  for  the  reason 
that  her  marriage  with  the  appellant  In  In- 
diana was  entered  Into  by  both  of  them,  ac- 
cording to  her  testimony,  which  the  court 
evidently  accepted  as  true,  in  good  faith,  un- 
der the  belief  that  her  marriage  with  Perrin 
had  been  dissolved,  and  after  Its  dissolution 
in  1902  they,  the  appelant  and  the  appellee, 
continued  in  good  faith  to  live  together  as, 
and  considered  tbemselvee  to  be,  husband 
and  wife. 

"Their  eondnct  towards  each  other  in  the 
eye  of  the  public  [after  the  removal  of  the  im- 
pediment to  their  marriage],  taken  in  con- 
nection with  their  previous  association,  was 
equivalent  in  law  to  a  declaration  by  each  that 
they  did,  and  during  their  joint  lives  were  to, 
occupy    the    relation    of    husband    and    wife." 
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There  bas  been  considerable  discussion  as 
to  whether  a  new  marriage  agreement  mnst 
be  entered  into  upon  the  removal  of  an  im- 
pediment to  a  valid  marriage  of  persons  co- 
habiting as  husband  and  wife.  The  cases 
dealing  therewith  seem  to  be  divided  into 
tbree  classes,  as  will  appear  from  a  collation 
thereof  in  note  to  Turner  v.  Williams,  3  A.  B. 
0. 165,  and  18  B.  a  Li.  436.  The  first  dass, 
which  seems  to  be  in  the  majority,  holding 
that  no  such  new  agreement  is  necessary  in 
any  case;  the  second,  that  no  such  new  agree- 
ment is  necessary  where  the  marriage  void 
because  of  an  Impediment  thereto  was  con- 
tracted  in  good  faith;  and  the  third,  and 
this  class  seans  to  be  in  the  minority,  that 
such  newiagreement  is  necessary  in  all  cases. 

The  majority  rule  is  thus  -aptly  and  con- 
cisely set  forth  In  1  Bishop  on  Marriage,  Di- 
vorce, and  Sqjtaration,  422: 

"It  the  parties  desire  marriage,  and  do  wliat 
they  can  to  render  their  union  matrimomal, 
yejt  one  of  them  is  under  a  disability,  as  where 
there  is  a  prior  marriage  imdigaolved,  their  co- 
habitation, thus  matrimonially  meant,  will  in 
matter  of  law  malce  tliem  husband  and  wife 
from  the  moment  when  the  disability  is  re- 
moved; and  it  is  immaterial  whether  they  knew 
of  its  existence,  or  its  removal,  or  not." 

The  principle  underlying  the  decision  of 
Howard  v.  KeUy,  111  Miss.  285,  71  South. 
391,  Ann.  Cas.  1918E,  1230,  would  seem  to 
require  this  court  to  align  Itself  with  those 
courts  deciding  the  first  of  these  classes  of 
cases,  but  the  case  of  l^ompson  v.  Clay,  120 
Miss.  190,  82  South.  1,  clearly  belongs  to  the 
second  of  these  classes;  for,  while  it  was 
therein  held  that  such  a  new  agreement  was 
necessary,  it  was  also  sx)ecificaUy  pointed  out 
that  both  of  the  parties  to  the  void  marriage 
knew  of  the  impediment  thereto,  from  which 
it  necessarily  foUows  that  It  was  not  enters 
ed  into  by  them  in  good  faith. 

That  it  does  not  aiq;>ear  from  the  evidence 
where  the  parties  hereto  lived  after  the  ren- 
dition of  the  decree  divorcing  the  appellee 
from  Perrin  until  they  came  to  Mississippi, 
which  seems  to  have  t>een  in  the  year  1906, 
Is  of  no  consequence,  for  the  reason  that, 
whether  or  not  their  relations  resulted  In  a 
valid  marriage  in  any  state  in  which  they 
nay  have  lived  after  the  rendition  of  the 
Perrin  divorce  decree  and  before  they  came 
to  Mississippi  their  conduct  towards  each 
other  here,  "^ken  in  connection  with  their 
previous  association,  was  equivalent  in  law 
to  a  declaration  by  each  that  they  did,  and 
during  their  joint  lives  were  to,  occupy  tlie 
relation  of  buMmnd  and  wife."  Travers  r. 
Belnhardt,  205  U.  S.  423,  27  Sup.  Ot  668,  61 
X..  Ed.  865. 

Afflrmed  and  remanded. 


BTHBIDOE,  X  (dissenting).  I  am  un- 
able to  agree  that  the  Chancellor's  order  was 
right  In  ordering  temporary  alimony  upon 
the  record  before  us.  I  have  several  reasons, 
but  will  first  address  my  views  to  the  two 
propositions  discussed  in  the  opinion  of  the 
Clilef  Justice:  First,  is  a  common-law  mar- 
riage valid  in  Mississippi?  and,  second,  does 
the  evidence  disclose  a  common-law  marriage 
l)etween  the  parties? 

In  order  to  discuss  this  question  properly, 
it  will  be  necessary  to  refer  to  the  statutes 
upon  that  subject  Section  3246,  Code  of 
1906  (section  2562,  Hemingway's  Code),  pro- 
vides that  marriage  licenses  sliall  be  granted 
and  Issued  by  the  derk  of  the  circuit  court 
of  the  county  In  which  the  female  usually 
resides  under  certain  regulations  and  restric- 
tions therdn  named,  not  necessary  to  set  out 
here.  Section  3246,  Code  of  1906  (section 
2663,  Hemingway's  Code),  provides  for  the 
return  of  the  certificates  of  marriage  to  the 
circuit  derk  and  for  penalties  for  the  fail- 
ure to  return  such  certificate.  Section  3247, 
Code  of  1906  (section  2664,  Hemingway's 
Code),  provides  who  may  solemnize  mar- 
riages, and  section  8248,  C!ode  of  1906  (sec- 
tion 2566,  Hemingway's  Code),  provides  for 
a  solonnlzation  of  marriages  according  to 
religious  customs  and  requires  records  to,  be 
k^t  thereof  and  certificates  to  be  returned 
to  the  circuit  derk  of  the  county.  And  sec- 
tion 3260,  Code  of  1906  (section  2657,  Hem- 
ingway's Code),  makes  the  clerk  of  the  dr- 
cult  court  of  each  county  the  leg^al  custodian 
of  papers  relating  to  marriage  licenses  and 
certificates  of  marriage  in  the  county.  Se<v 
tion  3249,  Code  of  1906  (section  2656,  Hem- 
ingway's Code),  provides: 

"Lic«n$»  Et$e»tiaL—A.  marriage  shall  not  be 
contracted  or  solemnized  unless  a  license  there- 
for shall  first  have  been  doly  issued,  and  such 
license  shall  be  essential  to  the  validity  of  a 
marriage.  But  no  irregularity  in  the  issuance 
of  or  omiarion  in  the  license  shall  invalidate  any 
marriage,  nor  shall  this  section  be  eonstmed  so 
as  to  invalidate  any  marriage  that  is  good  at 
conmum  law." 

Other  sections  require  the  drcnlt  derk  to 
procure  marriage  records  and  keep  separate 
records  of  white  and  colored  races.  Constru- 
ing these  statutes  together,  it  is  manifest 
that  the  Legislature  intended  to  keep  a  pul>- 
Uc  record  of  each  marriage  entered  into  In 
any  county,  and  the  Importance  of  such  rec- 
ords cannot  wdl  be  overestimated.  Prior  to 
1892  there  was  no  sudi  section  as  3249,  Code 
of  1906  (section  2566,  Hemingway's  Code). 
In  1892  for  the  first  time  the  Legislature  en- 
acted a  statute  making  a  license  essential  to 
the  validity  of  a  marriage,  this  section  read- 
ing: 

"LioeriMe  BuentiaL—A.  marriage  shall  not  be 
contracted  or  solemnized  unless  a  license  there- 
for shall  first  have  been  duly  issued,  and  such 
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license  shall  be  ewentlal  to  the  raliditr  o(  a 
marriage." 

The  words  in  this  aection  "unless  the  license 
shall  first  have  been  duly  issued"  caused 
some  persons  to  be  apprehensive  as  to  the 
constmction  that  might  be  placed  upon  these 
words.  Other  sections  prescribed  bow  the 
license  should  be  issued,  and  it  was  feared 
that  it  might  be  held  on  construction  that 
the  language  "duly  issued"  would  make  a 
literal  compliance  with  the  statute  manda- 
tory. So  tlie  latter  part  of  the  section  as 
now  written  was  added,  expressly  providing 
that— 

"No  irregularity  in  the  iasaance  of  or  omis- 
idon  in  the  license  shall  invalidate  any  taax- 
riage,  nor  shall  this  section  be  construed  so  as 
to  invalidate  any  marriage  that  is  good  at  com- 
m«i  law." 

It  la  a  familiar  rule  of  construction  that  a 
statute  will  be  so  construed  as  to  give  ef- 
fect to  every  part  of  It  If  the  opinion  of 
the  Chief  Justice  and  those  concurring  there- 
in is  correct,  no  effect  whatever  can  be  giv- 
en to  the  first  part  of  the  section,  and  espe- 
dally  that  clause  which  says,  "and  such 
license  shall  be  essential  to  the  validity  of 
the  marriage."  This  clause  is  absolutely 
wriftten  out  of  the  book  by  three  Judges  of 
this  court  A  statute  should  not  receive  such 
construction  as  would  render  any  of  its  pro- 
visions vain  and  useless.  Martin  v.  O'Brien, 
34  Miss.  21 ;  Fitzgerald  v.  Reed,  67  Miss.  473, 
7  South.  341 ;  Koch  v.  Bridges,  46  Miss.  247 ; 
Swann  v.  Buck,  40  Miss.  268;  Adams  v.  Y. 
&  M.  y.  B.  B.  Cc  75  Miss.  276,  22  South. 

Taking  the  entire  statute  together  and  giv- 
ing effect  to  each  of  Its  provisions.  It  is  im- 
possible for  me  to  readi  a  conclusion  in  har- 
tnony  with  the  opinion  of  the  Chief  Justice. 
Manifestly  the  purpose  of  the  amendment  in 
1906  was  to  prevent  mere  irregularities  in 
the  ceremonial  part  of  a  marriage  from 
avoiding  the  marriage,  but  to  require  in  all 
cases  the  Issuance  of  a  marriage  license. 
The  keeping  of  records  of  marriages  and  of 
divorces  Is  of  the  highest  Importance  to  so- 
ciety. No  constructi<m  should  be  placed  upon 
the  statute  that  sweeps  away  these  safe- 
guards and  protecOonfi  to  society.  It  is  un- 
doubted that  the  state  had  the  right  to  make 
Bu^  regulations  as  it  may  see  proper  to 
make  regulating  the  subject    26  Cyc.  828. 

The  clause  of  the  statute  under  review, 
"nor  shall  this  section  be  construed  so  as  to 
invalidate  any  marriage  that  is  good  at  com- 
mon law,"  dearly  refers  to  the  ceremonial 
part  of  a  marriage  and  to  marriages  already 
solonnlzed.  This  construction  would  make 
the  statute  harmonious,  to  preserve  all  of 
the  essential  features  of  the  entire  section 
and  harmonize  with  the  general  legislative 
policy  indicated  by  a  consideration  of  the 


whole  chapter  on  marriage.  What  reasoning 
mind  can  attribute  to  the  Legislature  the 
purpose  to  require  a  marriage  under  a  li- 
cense to  go  through  a  process  of  ceremony, 
a  solemn  return,  and  a  recordation  of  the 
whole  subject  if  the  mere  unexpressed  agree- 
ment or  mere  living  together  as  man  and 
wife  will  suffice  to  satisfy  the  law.  No  pos- 
sible public  good  can  result  from  audi  a  con- 
struction, but,  in  my  view,  the  gravest  mis- 
chief will  follow  the  construction  attempted 
to  be  placed  upon  the  statute.  Under  the 
common  law  of  marriage  no  record  need  be 
made,  and  notwithstanding  the  possible  se- 
crecy of  a  marriage  would  make  void  any  sub- 
sequent marriage.  The  evil  of  the  common- 
law  system  was  that  It  placed  in  the  pow- 
er of  unscrupulous  persons  to  appear  np- 
on  the  scene  and  prove  a  secret  common-law 
marriage  after  a  person's  death  when  in  the 
very  nature  of -things  it  was  impossible  for 
the  rightful  heirs  and  wife  to  disprove  such 
contentions.  In  many  cases  property  waa 
taken  from  the  rightful  heirs  and  rightful 
wife,  and  all  of  the  penalties  of  dishonor  and 
basUrdy  were  Infilcted  upon  the  helpless 
children. 

It  is  inconceivable  to  my  mind  that  so- 
ciety should  thus  be  placed  at  the  mercy  of 
shysters  and  unscrupulous  adventurers  en- 
abling them  to  take  the  accumulations  of 
years  of  toll  and  self-denial  Intended  as  a 
heritage  for  the  rightful  heirs. 

I  see  no  reason  for  permitting  a  marriage 
to  be  solemnized  or  entered  into  dandestine- 
ly  and  secretly.  I  cannot  understand  why 
any  person  desiring  to  enter  into  the  mar- 
riage state  should  object,  or  not  be  required, 
to  make  some  record  thereof.  No  person, 
however  righteous,  can  be  sure  that  after  his 
or  her  death  the  earnings  of  his  lifetime  will 
go  to  those  for  whom  It  was  Intended,  nor 
can  he  be  sure  that  It  may  not  be  swept 
away  from  them  by  unscrupulous  persons 
and  perjured  testimony  which  it  would  be  ut- 
terly Impossible  to  successfully  refute  or 
contest 

On  the  second  proposition,  as  to  whether 
there  was  an  agreement  suffident  to  constt 
tute  a  common-law  marriage,  I  am  unable 
to  agree  that  there  was.  The  appeUee's  testi- 
mony on  this  point  Is  wholly  Insuffldent  to 
show  a  common-law  marriage  according  to 
the  laws  of  this  state  after  the  removal  (if 
there  was  a  removal)  of  the  impediment  of 
the  former  marriage. 

The  testimony  by  Mrs.  Sims  In  substance 
stated: 


"That  her  first  husband  came  to  see  her  in 
1902,  some  nine  years  after  her  alleged  mar- 
riage with  Sims,  and  asked  her  to  go  down  with 
him  to  get  a  divorce  to  make  everytliing  safe. 

"Q.  Did  you  tell  Mr,  Sims  about  that?  A. 
Yes,  sir. 

"Q.  That  was  in  1902?    A.  Yes,  sir. 

"Q.  What  did  he  say?    A.  He  didn't  say  any- 
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tiiiiiS  about  It.  He  asked  iirho  was  going  to 
par  the  expenses,  and  I  told  him  that  my  first 
iiusband  was.  I  went  down,  and  when  it  was 
«I1  07er  I  met  Mr.  Sims,  and  we  went  to  lunch 
together,  and  he  didn't  say  anything  about  it, 
because  I  thought  he  was  a  gentleman. 

"Q.  Did  he  know  at  the  time  In  1902  that 
the  divorce  was  granted  that  yon  were  going 
to  get  a  divorce?    A.  Yes,  sir. 

"Q.  Did  Mr.  Sims  continue  to  lire  with  you 
■as  your  husband  after  this  divorce  was  granted 
in  1902?    A.    Yes,  sir." 

In  Tbompson  t.  aay,  120  Miss.  190,  82 
JSoutb.  1,  In  tbe  second  headnote  it  Is  said: 

"Where  both  parties  knew  at  the  time  of  an 
Attempted  marriage  that  the  man  had  a  living 
nndivorced  wifei  their  relation  was  illegal  in  its 
inception,  and  it  must  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  such  illegal 
relation  continued  after  the  death  of  the  legal 
wife  as  before,  since  the  change  from  an  illegal 
to  a  legal  relation  in  such  cases  requires  more 
than  a  mere  continuance  of  living  together  after 
the  removal  of  the  obstacles  to  marriage." 

In  Blanks  y.  Southern  By.  Oo.,  82  Miss.  708, 
^  South.  670,  it  was  held  that  a  married 
woman  cannot  contract  a  common-law  mar- 
riage, and  that  cohabitation,  however  long 
continued,  between  a  married  woman  and  an 
nomarried  man,  will  not  ripen  into  a  com- 
mon-law marriage,  although  from  the  begin- 
ning they  agreed  to  be  husband  and  wife  and 
-constantly  claimed  and  held  themselves  out 
to  the  world  to  be  married  to  each  other. 

In  Floyd  v.  Calvert,  63  Miss.  37,  and  in 
Bundle  v.  F^^ram,  49  Miss.  761,  it  was  held 
that  Constitution  1869,  art  12,  |  22,  provid- 
ing that  persons  living  together  as  husband 
and  wife  at  the  time  of  the  adoption  of  the 
Constitution  should  be  held  to  be  husband 
and  wife;  that  this  section  does  not  impose  a 
marriage  upon  any  exc^t  who  are  willing 
-and  consenting  to  and  actually  cohabiting  in 
the  relation  of  husband  and  wife  and  accept- 
ing and  recognizing  ^ch  other  as  husband 
and  wife.  It  did  not  Intend  to  sanctify  the 
marriage  relation  between  a  man  and  woman 
because  they  were  cohabiting  together  as 
man  and  wife,  although  such  living  together 
may  have  extended  through  many  years,  and 
although  it  may  have  been  public  and  notori- 
«iiB,  unless  the  parties  intended,  and  in  some 
mode  distinct  and  cognizable,  accepted  the 
<}onstitution  as  legalizing  the  relation.  To 
change  an  adulterous  Intercourse  into  the 
-state  of  matrimony  requires  something  more 
to  give  expression  of  the  acceptance  and  con- 
sent of  the  new  state  than  the  mere  continu- 
ance of  the  Intercourse  after  all  difSculties 
in  the  way  of  marriage  are'  removed.  Under 
the  laws  of  this  state  It  takes  an  agreement 
"between  parties  competent  to  agree  thereto 
to  constitute  marriage,  and  the  law  has  been 
fDlly  and  well  settled  in  the  previous  deci- 
sions of  this  state,  and  it  Is  not  necessary 
ito  go  Into  foreign  Jurisdictions  and  reason 
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out  from  the  conflicting  decisions  of  foreign 
decisions  what  the  best  rule  may  be.  The 
decisions  of  this  state  above  dted  constitute 
authority  and  are  binding  upon  the  Judges  of 
this  court,  and  a  majority  of  the  court  as 
mow  constituted  do  not  agree  to  overrule 
them;  conseQuently  they  ought  to  be  fol- 
lowed. 

The  attempted  distinction  between  the 
case  before  us  and  Thompson  v.  Clay,  supra. 
Is  fanciful  rather  than  substantiaL  In  that 
case  It  appeared  from  the  agreed  statement 
of  facts  that  Ben  Clay  legally  married  Pol- 
ly Johnson  In  1890  and  they  lived  together 
as  man  and  wife  for  some  years  and  separat- 
ed. Polly  moved  to  Sharkey  county  and  liv- 
ed there  unUl  her  death,  August  29,  191S. 
In  the  meantime  Ben  Clay  had  married  In 
Washington  county  to  Virginia  Clay,  and 
from  November  30,  1901,  until  Ben  Clay  died 
in  January,  1916,  they  lived  together  as  man 
and  wife;  in  other  words,  after  the  death  of 
the  first  wife  and  after  the  Impediment  was 
fully  removed,  Ben  Clay  and  Virginia  Clay 
lived  together  as  husband  and  wife,  but  the 
court  held  that  that  did  not  constitute  a 
common-law  marriage. 

In  aark  v.  Clark,  115  Miss.  726,  76  South. 
638,  this  court  held  that  a  man  already  mar- 
ried and  not  divorced  cannot  marry  another, 
and  a  purported  marriage  between  them  is 
void.  In  the  present  case  Mrs.  Sims  knew 
that  she  was  married,  and  that  her  husband 
was  living,  and  knew  that  she  had  never 
been  served  with  any  summons  or  other  pro- 
cess for  a  divorce  and  consequently,  knew 
that  she  was  nndivorced  and  was  married, 
and  therefore  incompetent  to  marry  Sims. 
The  fact  that  Sims  may  have  acted  in  good 
faith  in  no  manner  aids  her  nor  helps  her 
attitude  in  the  matter.  So  far  as  she  was 
concerned,  she  entered  Into  the  relation 
knowing  its  Illegality,  and  could  not  be  act- 
ing in  good  faith.  The  principle  that  all  per- 
sons are  presumed  to  know  the  law  applies 
to  her  as  well  as  to  other  people. 

Judges  HOLDBN  and  SYKES  agree  with 
me  on  the  two  proposltl<ms  above  announced. 
There  are  other  reasons,  however,  appear- 
ing from  the  record,  though  not  raised  by 
counsel,  but  which  go  to  the  validity  of  the 
alleged  divorce  that  in  my  i)er8onal  opinltn 
avoids  the  divorce.  The  other  judges  do  not 
care  to  take  up  and  consider  this  proposition 
at  this  time,  but,  as  the  chancellor's  order  Is 
involved,  and  be  has  not  rendered  a  final  de- 
cision in  the  matter,  I  desire  to  call  attention 
to  them.  It  appears  from  Mrs.  Sims'  testi- 
mony that  she  was  married  at  Crownpoint, 
Ind.,  about  1889  to  a  man  named  Perrin,  Eind 
that  he  deserted  her  in  Indiana  and  went 
over  Into  Illinois.  She  remained  in  Indiana  un- 
til 1893,  when  she  entered  Into  an  ostensible 
marriage  with  Sims.  She  says  that  in  1902 
her  first  husband  came  to  see  her  and  suggest- 
ed that  they  get  a  divorce  In  order  to  keq> 
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matters  straight,  be  to  pay  the  erpense  there- 
of, to  which  she  agreed,  and  that  she  went 
with  him  to  Chicago  and  filed  a  proceeding  In 
divorce  and  got  a  decree,  which  was  Introdac- 
ed  In  evidence  In  the  case.  In  this  decree  her 
ftrst  hnsband,  Perrln,  was  defendant,  and  she 
was  complainant  It  was  obtained  by  them 
agreeing  with  each  other  that  a  divorce 
should  be  procured,  and  the  defendant  paid 
the  expense  thereof.  It  was  a  patent  fraud 
upon  the  court,  and  was  a  collusive  divorce, 
which  renders  it  void.  While  it  does  not  ap- 
pear with  definite  certainty  where  Mrs.  Sims 
lived  at  that  time,  I  think  a  fair  construction 
of  the  record  warrants  the  conclusion  that 
she  lived  in  Indiana,  and  certain  it  is  that 
the  alleged  grounds  of  divorce  accrued  In  In- 
diana. In  Starr  &  Curtis'  .Annotated  Stat- 
utes of  Illinois,  p.  888,  a  venue  of  divorce  pro- 
ceeding provided  in  paragraph  6  reads  as  fol- 
lows: 

"The  proceedings  shall  be  bad  in  the  county 
where  tb«  complainant  resides,  but  process 
may  be  directed  to  an;  county  in  the  state." 

Paragraph  2,  same  page,  reads  as  follows: 

"No  person  shall  be  entitled  to  a  divorce  in 
pursuance  of  the  provisions  of  this  act,  who  has 
not  resided  in  the  state  one  whole  year  next 
before  filing  bis  or  her  bill  or  petition,  unless 
the  offense  or  injury  complained  of  was  com- 
mitted within  this  state,  or  whilst  one  or  both 
of  the  parties  resided  in  this  state." 

This  statute  has  been  held  by  Oie, Illinois 
Supreme  Court  to  be  JurlsdictlonaL  Spang- 
ler  V.  Spangler,  19  111.  App.  28;  Albee  v. 
Albee,  43  lU.  App.  370;  People  v.  Beattle,  137 
111.  553  (27  N.  E.  1096,  31  Am.  St.  Kep.  384.) 
In  the  sixth  syllabus  to  this  last  decision  the 
rale  is  stated  as  follows: 

"Where  a  wife  seeks  a  divorce  from  her  hus- 
band in  this  state  for  cruelty  or  desertion  com- 
mitted outside  of  this  state,  she  must  show 
that  she  has  resided  in  the  state  one  whole  year 
next  before  the  filing  of  the  bill.  Without  the 
Jurisdictional  fact — (me  year's  residence  in  the 
state — all  proof  of  cruelty  or  desertion  in  an- 
other state  becomes  wholly  immaterial  and 
worthless." 

Qaotlng  the  statute  above  set  out  at  page 
660  of  137  111.,  at  page  1101  of  27  N.  B.  (81 
Am.  St,  Bep.  384),  the  court  says: 

"Therefore,  where  a  wife  seeks  a  divorce  from 
her  husband  in  Illinois  for  acts  of  cruelty  which 
have  been  committed  outside  of  this  state,  or 
for  desertion  which  has  taken  place  outside  of 
this  state,  she  wUl  not  be  entitled  to  the  di- 
vorce, unless  she  shows,  either  that  she  had 
resided  in  the  state  one  whole  year  next  before 
filing  her  bill,  or  that  her  husband  was  guilty 
of  such  cmelty  or  desertion  while  he  or  she 
or  both  of  them  resided  in  Illinois." 

In  Hamllton.T.  BamUton,  89  III.  349,  the 
eonrt  held  a  contract  void  made  between  hus- 


band and  wife  In  settleme&t  of  alimony 
though  there  was  no  agreement  tbat  there 
would  be  no  defaise  to  the  suit;  the  court 
stating  that  It  would  encourage  collusion,  and 
that  divorce  could  not  be  granted  under  the 
laws  of  that  state  where  there  was  coUuslan 
between  the  parties.  So  also  Danforth  t. 
Danforth,  105  HL  603,  People  v.  Case,  241  XUL 
279,  89  K.  B.  638,  26  L.  B.  A.  (N.  S.)  678,  and 
Belz  V.  Belz,  33  111.  .App.  105,  where  the  same 
doctrine  is  announced. 

It  further  appears  from  the  bUl  and  the 
testimony  in  this  case  that  the  parties  moved 
to  Mississippi  after  the  alleged  divorce  In 
lUlnols  and  prior  to  the  amendment  to  the 
Code  In  1906.  The  wife  teetlfled  that  she 
lived  In  Meridian  about  12  years,  and  that 
she  had  moved  from  Meridian  about  2  years 
prior  to  the  time  of  the  trial,  and  the  plain- 
tiffs bill  showing  that  they  moved  to  the  dty 
about  14  years  before  the  filing  of  the  bUI, 
which  was  filed  October  9,  1919,  which  would 
make  the  removal  be  in  October,  1906. 


(UtMiaa.  m) 
CECIL  LUMBER  CO.  v.  MoLEOD. 

(No.  21094.) 

(Supreme  Court  of  MissiasippL    June  14,  192QL 

Suggestion  of  Error  Oremiled  July  12, 

1920.) 

f/SyBabiM  by  the  Oourt.) 

1.  Master  asd  servant  ^=3l2l(2)   —  Leaving 
cogwheels  exposed  held  iMollgence. 

The  master  is  guilty  of  negligence  in  failing 
to  furnish  the  employ^  with  a  reasonably  safe 
place  in  whldi  to  work  where  the  revolving 
gear  or  cogwheels  were  left  unlnclosed  and  ex- 
posed at  the  roller  bed,  where  the  employd  in 
performing  his  work  was  compelled  to  lean  his 
body  over  tlie  roller  bed  and  was  injured  by 
the  exposed  cogwheel. 

2.  Master  and  servant  «=>I68(I)— Negllgenoa 
In  hiring  incompetent  servant  defined. 

The  master  is  guilty  of  culpable  negligence 
where  he  knowingly  employs  an  incompetent 
servant  and  places  him  in  control  of  dangerous 
machinery  and  a  coemploy6  is  injured  by  the 
failure  of  the  incompetent  servant  to  stop  the 
machinery  when  called  npon  by  the  coemployfi 
in  peril. 

3.  Master  and  servant  «=»I68(4)— Hiring  deaf 
servant  held  negligence. 

Where  the  servant  is  incompetent  on  ac- 
count of  deafness,  and  it  is  his  duty  to  start 
and  stop  dangerous  machinery  where  his  fellow 
employes  are  at  work,  and  on  account  of  such 
deafness  he  fails  to  act,  wliich  failure  caused 
or  contributed  to  the  injury  of  the  coemployC, 
the  master  is  guilty  of  negUgence  in  knowingly 
hiring  and  retaining  such  incompetent  servant. 


4s»For  oUxr  cau*  aee  lunc  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlfeits  and  IndezM 


Digitized  by 


Google 


Ulas.) 


GEdli  LUMBKR  CO.  v.  Md^EOD 
(tS  Bo.) 


79 


4.  Master  aad  Mrvant  «=>I68(2)— Hiring  ln> 
eempetaat  servant  aaahle  t*  preveat  lojory 
beid  Bagllganoe. 

Kmploj^s  in  control  of  dangerous  machin- 
«ry,  'Whose  duty  it  ia  to  start  and  stop  it,  owe  a 
dntj  to  their  fellow  employes  working  ia  dose 
proximity  with  the  same  machinery  to  prevent 
injury  to  such  coempIoySs  when  their  perilous 
position  is  known  to  the  employ^  in  control  and 
who  has  the  opportunity  to  act;  the  master  is 
guilty  of  negligence  in  knowingly  employing  an 
incompetent  servant  who  is  unable  to  act  when 
a  fellow  servant  is  imperiled  add  injured,  where 
such  pern  would  have  been  known  to  a  com> 
^tent  person. 

Smith,  C.  J.,  and  Sykes,  J.,  dissenting. 

(Additional  Btl^lu*  ly  Editorial  Btaff.) 

5,  Trial  «=>256 (2)— Statute  relating  to  euro  ef 
MToneoaa  loatniotlon  by  failure  to  ask  far- 
ther laatniotlons  does  not  apply  to  instruo- 
tlana  grantail  by  oourt 

Thongh  an  instmetion  is  technically  er- 
roneous and  should  not  have  been  given,  the  er- 
ror ia  not  cured  by  appellant's  failure  to  hays 
ihe  court  instruct  the  Jury  to  disregard  a 
ianlty  count  under  Oode  1906,  |  777  (Heming- 
way's Code,  I  560),  as  the  statute  has  no  ap- 
plication as  to  erroneous  instruction  granted  by 
the  court. 

4.  Appeal  and  error  «=>■  170(9)— Erroneons  la- 
strnotion  held  harmless. 
The  granting  of  an  erroneous  instruction  for 
plaintiff  was  harmless,  where  it  clearly  ap- 
peared that  no  testimony  was  offered  to  the 
jury  in  support  of  the  counts  of  the  declaration 
to  which  it  related,  and  it  was  reasonable  to 
say  that  the  jury  was  not  misled  or  confused, 
within  Supreme  Court  Bole  11  (72  South,  vii), 
especially  where  the  real  Issues  were'  presented 
by  other  counts  covered  by  instructions  given. 

Appeal  from  Gircnlt  Court,  Pearl  River 
•County;  W.  I*  Cranford,  Special  Judge. 

Actl(Bi  by  James  McLeod  against  the  Cecil 
linmber  Company.  Judgment  for  plalntUT, 
and  defendant  appeals.    Affirmed. 

McDonald  ft  Marshall,  of  Bay  St  Loola, 
Parker  ft  Shivers,  of  Poplarvllle,  and  Wa1> 
klna  ft  Watkins,  of  Jackson,  for  appellant. 

Onrrie  ft  (Tariie,  of  Hattlesbnrg,  and  Hall 
ft  Hall,  of  Columbia,  for  appellee. 

HOtOim,  J.  This  Is  ai^  appeal  from  a 
judgment  for  $5,0(X)  recovered  as  damages 
for  personal  Injuries  received  by  the  appel- 
lee while  employed  in  appellant's  Bawmlll. 
nie  recovery  is  based  upon  two  grounds, 
namely,  that  the  Injury  was  caused  by  the 
■negligent  failure  of  the  master  to  furnish 
a  reasonably  safe  place  in  which  to  work, 
and  that  the  culpable  n^llgence  of  the 
master  in  knowingly  employing  an  unfit  and 
incompetoit  fellow  servant  caused  or  con- 
tribnted  to  the  Injury  of  appellee.  There 
were  two  other  conats  in  the  dedaratlon 


charging  negligence  in  the  operation  of  the 
plant  with  a  defective  cogwheel  line  shaft, 
and  that  the  master  was  negligent  in  operat- 
ing the  machinery  with  a  defective  control 
lever.  These  two  counts,  whidi  are  des- 
ignated as  the  second  and  tliird  counts  of 
the  declaration,  were  not  sustained  by  the 
proof  and  were  abandoned  by  the  plaintiff. 

The  injury  occurred  in  the  manner  and 
under  the  circumstances  following: 

Situated  in  ai^>ellant'8  sawmill  is  what 
is  termed  as  a  "roller  bed,"  the  purpose  of 
which  device  ia  to  transfer  lumber  from  one 
part  of  the  mUl  to  another.  Ofte  "roller  bed" 
consists  of  a  table-like  platform  about  40 
feet  in  length,  a  few  feet  wide,  and  ap- 
proximately 30  inches  In  height  above  the 
mill  floor.  At  various  intervals  across  the 
top  of  the  "roller  bed"  are  rollers,  over 
whldi  are  pri^pelled  pieces  of  lumber  travel- 
ing from  the  saws  to  the  points  at  whicb 
the  pieces  are  desired  to  be  deposited  In 
the  mllL  Some  of  the  rollers  are  called 
"dead  rollers."  They  revolve  only  when 
the  lumber  resting  upon  them  moves,  and 
are  designed  to  facilitate  the  movement 
of  the  lumber  by  curtailing  friction.  Other 
rollers  of  the  "bed,"  referred  to  as  "live 
roUers,"  are  revolved  by  power  transmitted 
from  the  madilnery  otf  the  mllL  The  "live 
rolleia"  perform  the  fonction  of  propelling 
the  lumber  along  the  "roller  bed"  to  be 
dealt  with  at  particnlar  places  as  the  dr- 
cumstances  require. 

The  power  necessary  to  revolve  the  "live 
roUeiB"  is  transmitted  to  them  from  the 
engines  of  the  plant  by  means  of  a  hori- 
Bontal  transmission  shaft,  trtiich  runs  along 
the  ImgQx  at  the  "roUer  bed,*'  8li«1itly  low- 
er than  its  tap  snrface.  Oears  upon  this 
shaft  mesh  with  gears  by  cogwheel  con- 
nections, attached  to  the  ends  of  the  "live 
roUeiB,"  so  that  revolution  of  the  shaft  im- 
pels reiydialion  at  the  rollers.  Since  the 
tops  of  the  roUers  project  but  slightly  above 
the  snrface  of  the  roller  bed,  the  gearing  of 
the  transmission  shaft  and  the  rollers  jmI 
somewhat  below  the  "roller  bed's"  sna(fec&  ' 

Tbe  movement  of  the  "live  rollers"  was 
controlled  by  means  of  a  lever  operated  by 
an  employfi  in  the  mill  (who  In  this  case  is 
alleged  to  have  been  incompetent) ;  the  em- 
ploye being  also  under  the  duty  of  oper- 
ating a  "jump  saw,"  located  at  a  point  about 
40  feet  away  fran  the  point  where  the 
appellee  was  injured  at  the  "roller  bed." 
By  manipulating  the  lever  controlling  the 
"live  rollers"  the  <^>erator  could  start,  stop, 
or  reverse  the  shaft  and  rollera  The  operator 
could  stop  the  movement  of  the  roUers  and 
cogwheels  with  the  lever  and  reverse  the 
motion  of  the  shaft  and  cogs  very  quldcly. 

At  one  side  of  the  "roller  bed,"  near  the 
end,  there  stood  an  "edger,"  or  trimming 
madilne,    the   platform    of   which    adjoins 
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the  "roller  bed"  on  that  side.  An  endless 
dialn,  propelled  by  the  same  power  that 
operated  the  "live  rollers,"  traverses  the 
"roller  bed"  some  little  distance  from  the 
idatform  of  the  "edger."  The  purpose  of 
this  chain  was  to  transfer  certain  pieces  of 
lumber  that  moved  down  the  "roller  bed" 
to  the  platform  of  the  "edger."  As  a  piece 
a]n>ropriate  for  the  "edger"  machine  ap- 
proached along  the  "roller  bed,"  the  oper^ 
ator  of  the  "edger"  presses  his  foot  upon 
the  spring  that  elevates  the  diain  1%  inch- 
es above  the  "roller  bed."  An  employe  in 
the  mill  (who  was  the  appellee)  was  under 
the  duty  to  stand  near  the  "roller  bed,"  ap- 
posite  the  platform  of  the  "edger,"  and,  as 
a  piece  to  be  transferred  to  the  "edger" 
platform  passes,  to  catch  one  end  of  the 
piece  and  to  throw  or  thrust  this  end  of 
the  piece  from  the  "roller  bed"  to  the  "edger" 
platform,  while  the  conveyor  chain  trans- 
fers the  other  end.  It  was  while  filling  this 
position  and  performing  this  duty  that  the 
appellee  received  Us  injury. 

[1,2]  At  the  point  where  the  appellee  was 
standing  or  leaning  over  for  the  purpose 
of  shoving  the  lumber  over  to  the  "edger" 
platform,  there  was  an  exposed  gearing  or 
cogwheel  revolving;  and  while  he  was  per- 
forming the  duty  ot  his  employment  in  shov- 
ing the  lumber  over,  his  body  in  a  necessary 
leaning  position,  his  overalls  were  caught 
In  the  cogwheel  gearing  and  gradually  drew 
his  body  into  the  cogs,  which  resulted  in 
serious  i)ermanent  injury  to  the  private  parts 
of  his  person.  When  his  clothes  were  first 
caught  in  the  cogs  he  began  to  cry  aloud  to 
the  employs  named  Jones,  a  negro  boy,  who 
was  in  charge  of  the  controlling  lever  about 
40  feet  away,  to  stop  the  machinery.  Jones, 
whose  back  was  to  the  appdlee,  was  deaf 
and  could  not  hear  the  call  of  app^ee.  Oth- 
er employes  heard  the  loud  appeals  of  ap- 
pellee, and  one  of  them,  who  was  about  40 
feet  distance  away,  ran  to  the  appellee  and 
attempted  to  pull  him  10090  from  the  ma- 
chinery before  it  had  begun  to  actually  crush 
his  flesh,  but,  failing  in  the  attempt,  this 
«nploy6  went  on  then  a  distance  of  40  feet 
farther  to  where  the  deaf  employe,  Jones, 
was  In  charge  of  the  lever,  brushed  him 
aside,  and  quickly  stopped  and  reversed  the 
machinery,  releasing  appellee  and  prevent- 
ing further  Injury  to  him. 

The  appellant  Inpber  company  knew  that 
the  employe  Jones  was  deaf  when  it  hired 
him  to  fill  the  position  at  the  jump  saw  and 
to  control  the  lever  which  started,  8tOK>ed, 
and  reversed  the  revolving  shaft  and  cogs. 
The  testimony  of  the  witnesses,  as  well  as 
the  physical  facts  in  evidence,  shows  that 
the  master  failed  to  furnish  the  app^ee 
with  a  reasonably  safe  place  in  which  to 
work,  in  this,  that  the  revolving  gears  or 
cogwheels  were  unlnclosed  and  exposed  at 
the  point  of  the  "roller  bed"  where  the  ap- 


pellee was  compelled  to  work  and  lean  his 
body  over  In  order  to  perform  the  duties  of 
his  employment.  This  was  a  dangerous  sit- 
uation in  which  to  place  the  employe,  and 
the  master  was  chargeable  with  negligence, 
as  decided  by  the  Jury. 

The  appellant  urges  a  reversal  of  the 
Judgment  upon  two  grounds:  First  that  the 
court  erred  in  granting  instructions  1  and  2 
for  the  appellee,  both  of  which  contain  the 
same  alleged  infirmity  to  be  mentioned  later; 
second,  that  it  was  error  in  granting  instruc- 
tion No.  4,  for  the  appellee.  We  here  set 
forth  said  Instructions  Nos.  1  and  4  granted 
the  appellee: 

No.  1:  "The  court  instmcts  the  jury  for  the 
plaintiff  that  it  ia  immaterial,  as  a  matter  of 
law,  how  the  plaintifF  was  dressed  or  who  re- 
versed the  live  roller  lever,  if  yoa  believe  from 
the  evidence  in  the  case  the  defendant  was 
guilty  of  any  negligence  as  charged  in  the  dec- 
laration which  contributed  in  whole  or  in  part 
to  the  plaintiff's  injury,  if  yon  believe  from  the 
evidence  in  the  case  the  plaintiff  was  injured, 
it  is  the  awom  duty  of  the  jury  to  find  for  the 
plaintiff  and  assess  hia  damages,  if  any,  at  such 
sum  as  yon  may  believe  from  the  evidence  in  the 
case  a  reasonable  compensation  to  him  for  the 
injuries  sustained  on  account  of  such  negligence, 
not  to  exceed  the  amount  sued  for." 

InBtruction  No.  4:  "The  court  instmcts  the 
jury  for  the  plaintiff  that  it  was  the  duty  of 
the  defendant  to  furnish  Ihe  plaintiff  with  rea- 
sonably competent  and  skilled  fellow  servants 
with  whom  to  work,  and  if  the  jury  believes 
from  the  evidence  in  the  case  the  plaintiff's 
fellow  servant  OUie  Jones,  or  'Oununy,'  operat- 
ed the  live  roller  lever,  and  was  deaf  so  that  he 
could  not  hear  the  plaintiff  when  he  was  caught 
in  said  cogwheels  and  called  out  to  said  Jones 
to  stop  or  reverse  said  rollers,  if  yon  believe 
the  plaintiff  was  caught  in  said  cogwheels  and 
did  call  out  to  said  Jones,  and  that  the  said 
Jones  could  not  and  did  not  hear  plaintiff  on 
account  of  deafness,  and  that  the  said  Ollie 
Jones  was  not,  on  account  of  said  deafness,  a 
competent  employe  to  do  the  particular  work 
at  which  he  was  put  by  the  defendant,  that  is, 
to  operate  said  live  roller  lever,  and  that  the- 
defendant  knew  or  could  have  known  of  said  in- 
competency by  the  exercise  of  the  care  and 
caution  required  of  it,  and  that  the  plaintiff 
received  his  injuries,  either  in  whole  or  in  part, 
as  a  proximate  and  direct  result  of  incompe- 
tency of  said  employe,  if  you  believe  be  was  in- 
competent, then  it  is  the  sworn  duty  of  the 
jury  to  find  for  the  plahitiff." 

Ciomplalnt  is  made  of  instruction  No.  1 
because  it  tells  the  jury  that  if  they  believe 
the  appellant  "was  guUty  of  any  negligence, 
as  charged  In  the  declarati<m,  whidi  con- 
tributed In  whole  or  in  part  to  the  plaintUTa 
injury,"  it  should  find  for  the  plalntlfl, 
whereas  the  second  and  third  counts  of  the 
declaration  were  not  proved  and  were  aban- 
dcmed  by  the  plaintiff. 

[S]  We  agree  with  counsel  for  the  appel- 
lant that  the  Instruction  is  technically  er- 
roneous and  should  not  have  been   given. 
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Newman  Lbr.  Co.  t.  Dantzler,  107  Mlas.  31, 
64  South.  931.  The  error  of  the  Instruction 
was  not  cured  by  failure  of  the  appellant  to 
have  the  court  Instruct  the  jury  to  disregard 
the  faulty  count  under  section  777,  Code  of 
1906  (section  560,  Hemingway's  Code),  be- 
cause the  statute  has  no  application  as  to 
erroneous  Instructions  granted  by  the  court 
[8]  But  we  think  the  granting  of  the  in- 
struction was  harmless  error  for  several 
reasons.  In  the  first  place,  it  clearly  appears 
that  no  testimony  was  offered  to  the  jury 
in  support  of  counts  2  and  3  of  the  declara- 
tion. Jurors  are  presumed  to  be  men  of 
ordinary  intelligence,  and  we  may  safely 
assume  that  they  did  not  consider  or  act 
upon  counts  2  and  3  because  they  heard  no 
proof  supporting  these  counts.  We  think 
tliat  it  is  reasonable  to  say  that  the  jury 
was  not  misled  or  confused  by  this  instruc- 
tion. Rule  11  (72  South,  vil).  Furthermore, 
the  real  issues  in  the  case  were  presented  by 
counts  1  and  4,  and  were  covered  by  the  in- 
structions given,  which,  taken  as  a  whole, 
limited  the  issues  to  counts  1  and  4,  and  the 
jury  must  have  so  understood  it  We  are 
further  convinced  In  this  regard  when  It  is 
considered  that  the  appellant  received  and 
nsed  only  one  instruction  on  the  Issues  pre- 
sented which  instruction  narrowed  the 
question  of  liability  of  appellant  to  the 
proposition  as  to  whether  the  appellee  was 
furnished  a  reasonably  safe  place  in  which 
to  work.  We  here  quote  the  instruction 
granted  the  appellant: 

"Tlie  court  InstmctB  the  jury  that  the  law 
of  Mississippi  does  not  require  the  defendant 
to  make  or  keep  the  gears  in  question  abso- 
lutely safe,  or  to  guarantee  the  safety  of  its 
employfis  working  near  said  gears,  and  that 
the  defendant  is  not  liable  for  accidents  to 
employes  that  could  not  reasonably  have  been 
expected  or  anticipated;  the  defendant  being 
given  the  right  by  the  law  to  expect  its  em- 
ployes to  use  the  faculties  with  wliich  nature 
lias  endowed  them  for  their  self-preservation. 
If  the  gears,  considering  their  natural  dangers 
and  the  fact  that  employes  could  escape  injury 
from  them  by  the  exerdse  of  ordinary  watch- 
fulness and  prudence,  were  reasonably  safe,  the 
jury  should  find  its  verdict  for  the  defendant" 

It  is  urged  by  the  appellant  that  instruc- 
tl<m  No.  4,  granted  the  appellee,  is  errone- 
ous because  it  was  not  negligence  on  the 
part  of  the  aK>eIlant  to  employ  a  deaf  man 
to  control  and  operate  the  lever,  since  he 
was  competent  to  perform  that  duty,  and 
tliat  appellant  was  not  bound  to  employ  a 
MTvant  in  anticipation  of  an  injury  to  the 
appellee  by  the  machinery  controlled  by  the 
deaf  servant  in  other  words,  it  is  contend- 
ed that  the  master  could  not  reasonably  an- 
ticipate that  this  deaf  servant  would  ever 
be  called  upon  to  stop  the  machinery  when 
a  fellow  servant  might  be  caught  in  it ;  that 
the  deaf  servant  employed  was  competent 
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to  perform  the  duties  for  which  he  was  hir- 
ed; and  that  his  failure  to  respond  to  tho 
call  of  the  injured  fellow  servant  when  in 
peril  could  not  be  reasonably  anticipated, 
and  therefore  his  employment  was  not  cul- 
pable negligence. 

We  must  disagree  with  the  position  taken 
by  appellant  In  this  respect.  The  master 
knowingly  employed  this  Incompetent  serv- 
ant and  placed  him  in  control  of  the  opera- 
tion of  dangerous  machinery  where  bis  fel- 
low servants  were  employed.  The  duty  of 
this  deaf  employ^  was  to  start,  stop,  and 
reverse  the  dangerous  machinery  where  bis 
fellow  servants  were  at  work,  as  well  as  to 
operate  the  jump  saw."  And  while  he  was 
not  specially  charged  with  the  duty  of 
watching  out  for  injuries  that  might  be  re- 
ceived by  his  fellow  servants  and  to  stop 
the  machinery  in  order  to  prevent  such  in- 
jury, yet  it  must  be  inferred  that,  since  he 
was  placed  in  control  of  the  lever  which 
operated  the  dangerous  shaft  and  cogwheels 
tliat  injured  the  appellee,  it  was  his  duty  to 
stop  the  machinery  when  called  upon  to  do 
so  by  a  fellow  servant  in  perU.  Beers  v. 
Prouty.  200  Mass.  19,  85  N.  E.  864,  20  L.  B. 
A.  (N.  S.)  39,  128  Am.  St  Rep.  374. 

If  the  servant  Jones  in  cliarge  of  the  lever 
had  not  tieen  Incompetent  on  account  of 
deafness,  he  could  have  heard  the  cry  of 
appellee  to  stop  the  machinery  and  would 
have  stopped  It  in  time  and  prevented  the 
injury  when  the  appellee's  overalls  only 
were  engaged  in  the  cogs  and  t)efore  the  cogs 
had  reached  his  flesh.  It  will  be  remem- 
bered that  another  fellow  servant,  named 
Boothe,  went  a  distance  of  40  feet  to  the 
appellee  when  he  called,  and  attempted  to 
pull  him  out  of  the  machinery.  At  that 
time  it  appears  there  was  no  serious  injury 
to  appellee,  and  Boothe  went  on  40  feet  far- 
ther to  the  lever,  shoved  the  deaf  man  aside, 
and  reversed  the  machinery,  stopping  it 
quickly.  So  it  is  plain  that  no  substantial 
iiajury  would  have  occurred  in  this  case  had 
the  servant  in  chaise  of  the  lever  been  a 
competent  man  and  responded  to  the  call  of 
the  appellee  when  he  first  became  in  a  peril- 
ous po8iti<». 

(3, 4]  The  employment  of  this  incompetent 
and  unfit  servant  certainly  increased  the 
danger  of  injury  further  than  the  work  nec- 
essarily entailed;  and  the  failure  of  the  in- 
competent servant  to  respond  and  prevent 
the  injury  after  the  appellee  was  in  peril  con- 
tributed to  the  actual  injury,  if  it  did  not  in 
fact  wholly  cause  it  A  capable  and  compe- 
tent employs  in  charge  of  such  dangerous 
machinery  would  have  heard  the  call  and 
prevented  the  injury.  The  incompetent 
servant  here  was  placed  at  work  with  his 
back  to  the  appellee,  who  was  at  work  at 
and  with  machinery  exposed  and  manifestly 
dangerous;  being  in  charge  of  the  lever 
cuutrolling  the  movement  of  this  dangerous 
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machinery,  be  was  placed  In  a  position 
where  he  oonid  not  see  appellee,  and  the 
master  knowing  at  the  same  time  that  he 
could  not  hear.  We  think  that  the  appel- 
lant under  these  drcumstances  was  negli- 
gent in  the  employment  of  this  incompetent 
servant,  and  that  the  injury  resulted  from 
or  was  contributed  to  by  such  negligence. 
In  volume  3,  §  1079,  Mr.  Labatt  says: 

"The  obligationB  of  a  master  to  see  that  the 
servants  hired  by  him  possess  the  qnalificationa 
mental,  moral,  and  physical,  which  will  enable 
them  to  perform  their  duties  without  exposing 
themselves  and  their  coemploy^s  to  greater 
dangers  than  the  work  necessarily  entails  are, 
in  their  broad  features,  similar  to  the  obliga- 
tions which  are  incumbent  upon  Iiim  with  re- 
gard  to   the   other   agencies   of  his   business. 

•  •  •  The  Wring  or  retention  of  a  servant 
whose  unfitness  for  his  duties,  whether  it  aris- 
es from  his  want  of  skill,  his  physical  and  men- 
tal qualities,  or  his  bad  habits,  is  known,  actu- 
ally or  constructively,  to  the  inaster,  is  culpable 
negligence,  for  which  the  master  mast  respond 
in  damages  to  any  other  servants  who  may 
suffer  injury  through  that  unfitness." 

The  position  taken  by  the  appellant  that 
tbe  work  engaged  in  by  the  deaf  employ^ 
imposed  no  duty  up<m  him  to  hear  and  re- 
spond to  the  call  of  a  fellow  servant  in  peril, 
in  onr  opinion.  Is  not  well  taken  In  this 
case.  From  the  facts  and  circumstances 
shown  In  this  case  it  is  unquestionably  true 
that  tbe  deaf  servant,  Jones,  was  under 
duty  to  stop  the  machinery  as  well  as  to 
start  It  by  manipulating  the  lever.  This 
duty  was  part  of  the  service  to  be  rendered 
by  him  in  tbe  work  he  was  employed  to  do. 
It  is  true  he  did  not  cause  the  Injury  by 
any  affirmative  act  on  his  part,  but  his  omis- 
sion to  act  when  called  upon,  which  would 
have  prevented  or  minimized  tbe  Injury,  re- 
sulted in  contributing  to  or  increasing  the 
injury  to '  appellee.  Tbe  Incompetency  of 
Jones  defeated  the  last  dear  chance  of  the 
employe  escaping  after  knowledge  of  peril, 
thus  Increasing  the  danger  of  injury  beycmd 
the  ordinary  hazards  where  competent  co- 
employes  are  serving. 

The  duties  of  Jones,  the  deaf  coempIoyC,  re- 
quired him  to  operate  tbe  "Jump  saw,"  and 
also  to  manipulate  the  lever  controlling  the 
stopping  and  starting  of  the  rollers  and  cogs 
on  the  "roller  bed"  at  which  appellee  work- 
ed. It  was  his  duty  to  stop  tbe  revolving 
gearing  and  cogs  when  requested  to  do  so 
by  his  coemployS  working  in  close  proximi- 
ty to  him,  in  order  to  prevent  the  Injury  or 
stop  its  further  progress. 

In  18  R.  G.  L.  {  204,  p.  726,  tbe  rule  is 
stated  as  follows: 

"Incompetency  consists  in  qualities  and  char- 
acteristics calculated  to  cause  reasonable  ap- 
prehension that  tbe  admission  to  the  service  or 
the  retention  therein  of  the  incompetent  will 
or  may  imperil  the  safety  of  other  employ^. 

*  *    *    It  goes  to  reliabiUty  in  all  that  is  es- 


sential to  make  np  a  reasonably  safe  person, 
considering  the  nature  of  the  work  and  the 
general  safety  of  those  who  are  required  to 
associate  with  such  person  in  the  general  em- 
ployment   A  competent  man  is  a  reliable  man." 

The  appellee  had  the  right  to  assume  tiuit 
the  fellow  servant  employed  to  work  with 
him  and  about  him  and  in  control  of  the 
dangerous  machinery  would  not  be  laclUng 
In  those  attributes  which  would  make  him 
an  ordinarily  safe  coworker.  The  appellee 
could  act  up<m  the  theory  that  he  would  be 
free  from  the  danger  of  the  want  of  capaci- 
ty of  his  fellow  laborer  to  perform  liis  du- 
ties when  called  upon  to  do  so.  IS  R.  C. 
L.  {  202,  p.  725. 

Employes  In  control  of  dangerous  machin- 
ery owe  a  duty  to  prevent  Injury  of  their 
fellow  employes  when  their  perilous  position 
is  known  and  they  have  opportunity  to  act; 
and  the  master  Is  guilty  of  negligence  in 
knowingly  employing  an  Incompetent  and  un- 
fit servant  who  is  unable  to  act  when  tbe 
t>erllou8  position  would  be  known  to  a  com- 
petent person.  It  would  be  an  unreason- 
able rule  that  would  permit  the  master  to 
knowingly  employ  a  blind  or  deaf  person  and 
put  him  in  charge  of  dangerous  machinery 
with  which  a  fellow  worker  is  working  and 
is  injured  on  account  of  tbe  Incompetency 
of  tbe  "dummy"  in  failing  to  prevent  an  in- 
Jury  when  called  upon  to  do  so  by  his  fellow 
ejnploy6  in  periL 

In  this  case  the  deaf  servant,  Jones,  was 
working  but  a  few  feet  away  irom  the  appel- 
lee and  was  tbe  <Mily  person  in  control  of 
tbe  lever,  which,  it  is  true,  was  not  primari- 
ly designed  as  a  saf«ty  device,  but  which 
should  have  been  used  to  prevent  tbe  Injury 
when  it  was  known  or  should  have  been 
known  by  Jones  if  comiietent,  and  bis  failure 
to  act  was  negligence  chargeable  to  the  master 
on  account  of  Us  known  unfitness  to  p^form 
tbe  duties  for  wUcb  be  was  employed, 
namely,  to  control  and  operate  by  starting 
and  stopping,  the  revolving  machinery  which 
injured  the  appellee,  and  to  operate  a  "jump 
saw"  impelled  by  the  same  machinery,  all 
In  close  proximity  to  the  place  where  the 
appellee  was  injured. 

The  Judgment  of  tbe  lower  court  Is  af- 
firmed. 

Afilrmed. 

SmTH,  C  3.  (dissenting).  n>e  alleged 
acts  of  negligence  of  tbe  appellant  on  whicb 
tbe  appellee  claims  to  be  entitled  to  recover 
are:  First,  leaving  unguarded  the  cogs  in 
which  the  appellee  was  caught  and  Injured ; 
and,  second,  employing  an  Incompetent  serv- 
ant. 

It  appears  from  the  evidence  without  con- 
flict, that  all  of  tbe  cogs  under  tbe  bed  of 
rollers  were  guarded  except  the  particular 
ones  by  which  tbe  appellee  was  caught  and 
injured,  but  tbe  evidence  was  In  sharp  con- 
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filet  as  to  whether  or  not  these  particular 
cogs  were  guarded ;  consequently  that  issue 
was  necessarily  submitted  to  the  jury.  It 
also  appears  from  the  evidence,  wltboDt 
conflict,  that  the  rollers  were  for  the  pur- 
pose of  couTeylng  the  lumber,  one  board  at 
a  tlm^  from  the  circular  saw  to  a  point 
near  the  "edger,"  and  when  it  reached  that 
point  it  was  the  duty  of  the  appellee  to  as> 
gist  in  transferring  the  board  from  the  coll- 
'  ers  to  the  "edger."  This  duty  tn  no  way  re- 
quired the  stopping  of  the  n^Iers,  and  In  so 
far  as  the  appellee  was  concerned  tb^r  mo- 
tion might  hare  been  continaous. 

Between  the  circular  saw  and  the  edger 
there  was  a  button  saw  for  the  purpose  of 
cutting  the  ends  of  the  boards  in  proper 
shape  for  the  "edger."  This  saw  was  oper- 
ated by  a  man  by  the  name  of  Jones,  who 
was  deaf.  His  duties  required  him  to  watch 
the  boards  as  they  came  from  the  circular 
8aw,  and  when  any  of  them  that  needed 
trimming  before  being  transferred  to  the 
"edger"  reached  the  button  saw  to  stop  the 
rollers,  thereby  stopping  the  board,  elevate 
the  button  saw,  and  cause  it  to  cut  off  the 
end  of  the  board.  When  this  was  done  he 
woold  start  the  rollers  again  and  the  board 
would  continue  its  Journey  to  the  "edger." 
In  order  pr<^erly  to  discbarge  his  duties  it 
was  necessary  for  him  to  face  the  circular 
saw  and  to  keep  his  eyes  on  the  approach- 
ing board,  and  In  order  so  to  do  his  back  would 
necessarily  be  towards  the  "edger."  The 
lever  controlled  by  him  was  for  the  purpose 
of  enabling  him  to  start  and  stop  the  rollers 
(0  that  he  might  cut  off  the  ends  of  the 
boards  before  they  reached  the  "edger,"  and 
was  not  intended  as  a  device  for  the  safety 
of  the  appellee;  that  being  intended  to  be 
provided  for  by  guarding  the  cogs,  and  but 
for  the  button  saw  It  seems  that  this  lever 
would  have  served  no  necessary  purpose. 
Jones  was  thoroughly  competent  to  run  this 
button  saw,  and  neither  his  nor  the  appel- 
lee's duties  required  any  communication  be- 
tween them,  and  their  co-operation  in  get- 
ting the  boards  to  the  "edger"  was  only  such 
as  has  been  hereinbefore  set  forth. 

The  appellee's  fourth  instruction  permitted 
the  jury  to  find  for  him,  although  the  cogs 
in  which  he  was  caught  were  guarded,  if 
they  believed  from  the  evidence  that  Jones 
was  "deaf  so  that  he  could  not  hear  the 
plaintiff  when  he  was  caught  in  said  cog- 
wheels and  called  out  to  said  Jones  to  stop 
w  reverse  said  rollers,"  and  "that  the  said 
Jones  was  not,  on  account  of  said  deafness, 
a  competent  employ^  to  do  the  particular 
work  at  which  he  was  put  by  the  defendant, 
that  is,  operate  said  live  roller  lever."  This 
instruction  should  not  have  been  given,  for,  as 
hereinbefore  set  forth,  Jones  was  thorough- 
ly competent  to  run  the  button  saw — the 
«oly  duty  he  was  employed  to  discharge — 


and  to  operate  the  lever  for  that  purpose, 
and  the  obligation  of  the  master  to  his  serv- 
ants to  employ  only  competent  servants  is 
limited  to  the  employment  of  such  as  possess 
the  qualifications  necessary  to  enable  them 
to  perform  their  duties  without  exposing 
themselves  and  their  fellow  servants  to 
greater  dangers  than  the  work  necessarily 
entails.  If  the  cogs  were  properly  guarded, 
as  this  instruction  assumes,  then  the  appel- 
lant complied  with  its  duty  to  the  appellee 
in  furnishing  him  a  safe  place  to  work,  and 
it  was  not  called  on  to  provide  for  the  stop- 
ping of  the  machinery  in  event  he  should 
be  caught  in  the  cogs  vflthont  negligence  on 
its  part. 

For  the  error  in  granting  this  Instruction 
my  Brother  STKES  and  I  are  of  the  opinion 
that  the  judgment  of  the  court  below  should 
be  reversed. 


C0UL80N  V.  STEVENS. 


(U2  Mlw.  T>D 
(NO.  20907.) 


(Supreme  Court  of  Mississippi.    April  12, 1920. 

Suggestion  of  Error  Overruled  and  Motion 

for  Judgment  Sastained  Jnne  28, 1920.) 

(avUabut  by  th«  Oouri.) 

1.  Alteration  of  Instruments  ^=31 1  (2)— Un- 
authorized alteration  by  stranaer  does  not  In- 
validate note. 

A  promissory  note  is  hot  Invalidated  be- 
cause of  the  unauthorized  alteration  thereof  by 
a  stranger  thereto. 

2.  Alteration  of  Instruments  «=» 1 3— Unauthor- 
ized alteration  of  note  may  be  ratified  by 
owner. 

An  unanthorized  alteration  of  a  promissory 
note  may  be  ratified  by  the  owner  thereof,  or 
by  ills  dnly  authorized  agent. 

3.  Principal  and  agent  «=»  1 09(1)— Agent  au- 
thorized to  acoept  and  collect  nets  could  not 
alter  It  or  ratify  alteration. 

Authority  in  an  agent  to  alter  or  to  ratify 
an  alteration  by  another  of  a  promissory  note 
belonging  to  his  principal  cannot  be  implied 
from  authority  expressly  granted  to  him  to  ac- 
cept the  note  for  his  principal,  to  pledge  it  as 
security  for  debt,  and  to  collect  it  when  due. 

4.  Principal  and  agent  «=>99— ^'Implied  author- 
ity" of  agent  defined. 

An  agent's  "implied  authority"  is  that  only 
which  is  proper,  usual,  and  necessary  to  the  ex- 
ercise of  the  authority  expressly  granted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Implied  Author- 
ity.] 

5.  Bills  and  notes  <8=>452  (3)— Partial  failure  of 
oonslderatlon  Is  defense  pro  tanto. 

A  partial  failure  of  the  consideration  of  a 
promissory  Bote  can  be  pleaded  by  the  maker 
as  a  defense  pro  tanto  when  sued  thereon  by 
the  payee. 


As»For  otSer  esse*  sa«  uuns  toiilc  and  KBT-KUHBBR  tn  all  Key-Numbered  Dlgesti  and  Indexaa 


Digitized  by 


Google 


84 


85  SOUTHEIBN  BEFOBTOB 


(Mlsa. 


In  Bana 

Aiq;>eal  from  Chancery  Court,  L^ore  Coun- 
ty; Joe  May,  Cbancellor. 

Suit  by  IVIra  Eannab  L.  Conlson  against 
Sloyd  A.  Stevens.  From  a  decree  dismiss- 
ing an  original  bill,  plaintiff  appeals.  Be- 
versed  and  remanded. 

See,  alsO)  79  South.  766. 

Monroe  McClurg  and  R  It.  Moonger,  botb 
of  Greenwood,  for  appellant. 

Hill  &  Witty  and  O.  L.  Eambroagh.  all  of 
Greenwood,  for  appellee. 

SMITH,  a  J.  oniis  Is  an  appeal  from  a 
decree  dismissing  an  original  bill.  Tbe  ap- 
pellant, claiming  a  lien  on  certain  property 
to  secure  tbe  payment  of  the  promissory 
note  executed  and  dellrered  to  her  by  the  ap- 
pellee, exhibited  her  bill  In  the  court  below 
against  the  appellee,  praying  for  a  decree  for 
the  amount  claimed  to  be  due  her  and  for 
the  sale  of  the  property  for  the  payment 
thereof.  The  material  facts  are,  in  sub- 
stance, as  follows: 

In  1916  the  Coulson  lAimber  Company,  a 
c<M:poration  domiciled  In  Memphis,  Tenn., 
owned  and  operated  a  sawmill  in  Leflore 
county,  and  in  addition  to  tbe  sawndll  and 
its  equipment  was  in  the  xrassession  of  40 
acres  of  land  leased  by  it  from  Nichols  for 
a  mill  site,  etc.,  and  of  a  right  of  way  over 
Nichols'  land  for  a  tram  railroad.  This 
lease  was  to  run  for  five  years  from  the  14th 
day  of  February,  1916,  and  provided  for  a 
renewal  at  the  expiration  thereof  for  another 
period  of  five  years  at  the  option  of  the 
lessee.  The  rent  to  be  paid  by  the  Coulson 
Lumber  Company  was  $500  a  year,  evidenced 
by  its  promissory  notes.  In  March,  1916,  the 
Coulson  Lumber  Company  and  the  appel- 
lant, who  held  a  lien  on  a  portion  of  the 
property  to  secure  an  indebtedness  due  her 
by  the  lumber  company,  sold  the  sawmill 
and  other  property  and  assigned  the  Nichols 
lease  to  the  appellee  for  the  sum  of  $3,000, 
$1,500  In  cash  and  a  promissory  note  to  the 
order  of  the  api)ellant  due  and  payable  one 
year  after  its  date.  This  sale  was  negotiated 
for  the  lumber  company  and  the  appellant 
by  W.  N.  Coulson,  president  of  the  company 
and  husband  of  the  appellant  According  to 
the  appellee  Coulson  wanted  the  note  made 
payable  to  the  appellant  or  bearer,  but  he 
declined  so  to  do.  This  was  denied  by  Coul- 
son. In  October,  1916,  the  appellant  Indorsed 
this  note  in  blank  and  Coulson  deposited  it 
with  the  People's  Bank  A  Trust  Company  of 
Memphis  as  security  for  a  loan  from  the 
bank  to  the  Coulson  Lumber  Company,  or 
delivered  it  to  W.  N.  Coulson  with  permis- 
sion so  to  use  it,  and  a  few  days  thereafter 
Horace  N.  Smith,  an  officer  of  the  bank, 
carried  the  note  to  the  office  of  the  Coulson 
Lumber  Company  and  had  B.  C.  Aldridge, 
one  of  the  company's  stenographers,  to  change 


the  note  by  inserting  therein  after  appel- 
lant's  name  the  words  "or  bearer,"  making 
it  thereby  payable  "to  the  order  of  Mrs. 
Hannah  U  Coulson  or  bearer."  This  altera- 
tion was  made  without  the  knowledge  or 
consent  of  Mrs.  Coulson  or  her  husband. 
Several  days  thereafter  Aldridge  advised  W. 
N.  Coulson  thereof,  but  he  did  not  communi- 
cate this  fact  to  the  appellant  At  tbe  time 
this  change  was  made  in  tbe  note  by  Smith 
and  Aldridge  section  4001,  Code  of  1906,  was 
in  force,  and  by  it  in  an  action  by  the  as- 
signee of  a  note  payable  to  the  payee  or  or- 
der the  maker  thereof  was  allowed  the  bene- 
fit of  any  defense  had  by  him  against  the 
payee  prior  to  notice  of  the  assignment 
Such  a  defense  was  not  available  against 
the  assignee  of  a  note  payable  to  bearer. 

Prior  to  tbe  maturity  of  the  note  W.  N. 
Coulson  wrote  the  appellee  several  letters 
offering  to  discount  the  note  if  he  would  pay 
it  before  maturity.  Just  prior  to  its  maturity 
the  Memphis  bank  forwarded  the  note  to  a 
bank  at  Greenwood,  Misa,  the  home  of  the 
appellee,  for  collection.  While  the  note  was 
in  the  hands  of  tbe  bank  at  Greenwood,  Nich- 
ols Instituted  a  suit  in  chancery  against 
the  Coulson  Lumber  Company,  Mrs.  Coulson, 
and  Stevens,  under  the  provisions  of  section 
637,  Code  of  1906  (section  294,  Hemingway's 
Code),  alleging  that  tbe  rent  due  him  had  not 
been  paid  and  praying  that  the  amount  due 
Mrs.  Conlson  on  the  note  here  sued  on  be 
subjected  to  the  payment  thereof.  Stevens 
answered  this  bill,  admitting  its  allegations, 
and  paid  the  amount  of  the  note  to  the  clerk 
of  the  court  to  be  dealt  vrlth  as  the  court 
should  direct  The  Memphis  bank  claimed 
the  money  and  was  preparing  to  give  a  bond 
therefor  when  Nichols  dismissed  his  suit  and 
Stevens  withdrew  his  deposit  Afterwards, 
when  Stevens  declined  to  pay  the  note,  this 
suit  was  instituted  by  the  appellant  to  whom 
the  note  either  had  been  or  was  afterwards 
returned  by  the  Memphis  bank.  The  bill  of 
complaint  set  forth  the  alteration  of  the  note 
with  its  attendant  circumstances. 

The  instrument  by  which  the  sawmill,  etc, 
was  sold  and  the  Nichols  lease  assigned  to 
the  appellee  contained  the  following  agree- 
meat: 

"It  is  distinctly  agreed  by  and  between^  the 
parties  hereto  that  the  said  Stevens  takes 
said  property  relieved  from  any  and  all  lia- 
bility which  the  parties  of  the  first  part  or 
any  of  them,  may  be  under  to  the  said  C.  Q. 
Nichols;  it  being  understood  that  the  parties 
of  the  first  part  (the  lumber  company,  W.  N. 
Coulson,  and  Hannah  L.  Conlson)  are  to  pay 
to  the  said  C.  Q.  Nidiols  the  annual  rental  for 
the  right  of  way  for  said  tramway  across  the 
land  of  the  said  Nichols,  in  accordance  with  the 
contract  with  the  said  Nichols." 

According  to  Nichols  no  part  of  the  rent 
agreed  tx>  be  paid  to  him  by  the  Coulson  Ijam- 
ber  Company  for  the  years  1917,  1918,  and 
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1919  baa  been  paid.  The  lumber  company 
admits  tbat  a  part  of  this  rent  has  not  been 
paid,  but  claims  that  Nichols  Is  Indebted  to 
It  on  account  of  mutual  dealtn^rs  between 
them,  and  that  it  Is  ready  and  willing  to 
pay  whatever  balance  it  may  be  due  Nichols, 
and  tbat  it  had  tried  without  success  to  ef- 
fect a  settlement  with  him.  This  Nichols 
denied. 

[1,  2]  The  first  contention  of  the  appellee 
Is  that  the  note  has  been  fraudulently  and 
materially  altered  since  Its  execution.  Al- 
drldge  and  Smith  being  strangers  to  the  note, 
the  change  therein  made  by  them  was  a 
mere  spoliation  and  does  not  affect  its  valld- 
ity  unless  authorized  or  ratified  by  the  ap- 
peUant  (2  C.  J.  1233 ;  Croft  v.  White,  36  Miss. 
455 ;  Bridges  r.  Winters,  42  Miss.  135,  97  Am. 
Dec.  443,  2  Am.  Rep.  598;  Ferguson  ▼. 
White,  18  South.  124),  or  by  her  duly  author- 
Ized  agent    2  C.  J.  1237. 

This  rule  is  admitted  by  counsel  for  the 
appellee,  tbeii  contention  being  that  the 
change  made  in  the  note  by  Aldrldge  and 
Smith  was  ratified  by  the  appellant's  agent, 
W.  N.  Coulson.  Conlson  had  no  express  au- 
thority to  ratify  the  making  of  this  addition 
to  the  note  and  no  such  authority  can  be 
impUed  from  that  expressly  granted  to  him 
by  the  appelant,  which  was  to  acc^t,  hy- 
pothecate, and  collect  the  note.  Hunt  y. 
Oray,  85  N.  J.  Law,  227,  19  Am.  Hep.  232; 
Blgelow  y.  Stllphen,  36  Vt  621 ;  Langenberg- 
«r  y.  Kroeger,  48  Cal.  147,  17  Am.  Rep.  418; 
note  to  Burgess  v.  Blake,  86  Am.  St  Rep.  105. 

[3,4]  The  authority  of  an  agent  ImpUed 
from  that  expressly  granted  to  him  is  that 
only  "which  Is  proper,  usual,  and  necessary 
to  the  exercise  of  the  authority  actually 
granted"  (2  0.  J.  576),  and  authority  to  alter 
or  to  ratify  an  alteration  by  another  of  a 
promissory  note  is  neither  proper,  usual,  nor 
necessary  to  the  exercise  of  the  authority 
to  accept  hypothecate,  or  collect  it 

The  second  contention  of  the  appellee  does 
not  clearly  appear  from  his  answer  to  the 
bill,  but  is  stated  In  the  brief  of  his  counsel 
to  be  that  the  consideration  for  the  note  has 
failed,  and  in  support  thereof  they  say  that 
a.  part  of  the  consideration  for  the  note  sued 
on  is  the  agreement  of  the  appellant  to  re- 
lieve the  appellee  from  any  liability  to  Nich- 
ols because  of  the  assignment  to  him  of  the 
lease  and  to  i)ay  Nichols  "the  annual  rental 
for  the  right  of  way  for  said  tramway  across 
the  land  of  the  said  Nichols,  In  accordance 
with  the  contract  with  the  said  Nldiols," 
which  agreement  they  further  say  appears 
from  the  evidence  not  to  have  been  complied 
with.  The  answer  of  the  appellant's  coun- 
sel to  this  contention  as  it  appears  from 
th^  brief  Is  that— 

'^The  alleged  indebtednesB  to  mchols  has 
nothing  to  do  with  the  case  and  is  no  defense 
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against  this  suit  against  Stevens.  There  is  no 
indebtedness  to  Stevens  and  the  alleged  in- 
debtedness to  Nichols  is  not  an  offset  The 
record  shows  that  both  the  complainant  and 
the  Coulson  Lamber  Company  are  solvent 
and  the  lumber  company  owns  considerable 
property  in  Mississippi,  and  can  be  made  to 
respond  to  any  jadgment  that  may  be  recov- 
ered against  it  There  was  no  fraud  or  mis- 
representation in  the  sale  to  Stevens,  and  Ste- 
vens knew  that  liability  to  Nichols  would  be, 
or  might  be,  incurred.  He  accepted  the  war- 
ranty and  retains  the  property,  and  the  war- 
ranty is  enforceable  and  he  must  rely  on  it" 

[6]  This  agreement  whether  it  be  called 
a  covenant  of  warranty  or  not  is  a  part  of 
the  consideration  for  the  note  sued  on,  and 
if  the  appellant  has  failed  to  comply  with 
the  promises  therein  omtalned  the  consider- 
ation to  that  extent  has  failed  and  can  be 
availed  of  here  as  a  defense  by  the  aptwllee, 
but  only  to  the  extent  of  the  Injury,  if  any, 
that  he  had  sustained  because  of  such  partial 
failure  of  consideration.  Rasberry  v.  Moye, 
23  Miss.  320;  8  0.  J.  752. 

The  cases  relied  on  by  counsel  for  the  ap- 
pellant are  not  in  conflict  herewith,  b^ng 
simply  to  the  effect: 

"That  where  the  conduct  of  a  vendor  and 
warrantor  of  title  (who  is  solvent)  is  free  from 
misrepresentation  or  fraud,  a  mere  defect  in,  or 
cloud  upon,  the  titie  conveyed,  will  not  relieve 
the  vendee  agsinst  payment  of  the  purchase 
money,  unless  there  has  been  an  eviction  by 
titie  paramount;  but  the  purchaser  will  be 
remitted  to  his  action  on  the  covenants  of  war- 
ranty in  the  deed." 

Reversed  and  remanded. 


(122  Mi8g.  809) 

WYNN  et  «l.  V.  KENDALL.    (No.  21218.) 

(Supreme  Court  of  MississippL    June  28, 
1920.) 

(BytUbut  by  the  Oourt.) 

1.  Canealiatlon  of  lastrMmeats  «sa34(l)— Deed 
will  sot  iw  set  aside  because  grantor  did  sot 
understand  It,  In  afesenoe  of  timely  applloa- 
tlon. 

Where  a  deed  given  in  consideration  of  the 
support  of  the  grantor  during  life  provides  no 
lien,  nor  forfeiture  on  condition  broken,  or  for 
failure  to  perform,  but  is  absolute  in  form,  it 
will  not  be  set  aside,  where  no  timely  appUca- 
tion  was  made,  on  the  ground  that  the  grantor 
did  not  understand  the  terms  of  the  deed  as 
written,  where  the  deed  was  on  record. 

2.  Deeds  «s>t9— Deed  for  support  of  granter 
not  canoeled  for  breach  of  agreement  to 
support. 

Where  a  deed  is  given  in  consideration  of 
an  agreement  to  support  grantor,  but  containing 
no  provision  for  forfeiture  for  failure  to  per- 
form agreement  and  reserving  no  lien  in  the 
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deed  to  eeenre  performance  of  eonsideratioii, 
it  will  not  be  canceled  in  equity  for  fulnre 
to  famish  support.  Lowrey  t.  Lowrey,  111 
MiiB.  153,  Tl  South.  S09;  Lee  t.  McMorries,  107 
Miss.  889,  66  South.  278,  L.  R.  A.  1916B,  1069; 
Dizon  T.  Milling,  102  MUa.  449,  69  South.  804, 
43  li.  R.  A.  (N.  a)  916. 

In  Banc. 

Appeal  from  Chancery  Court,  Holmea 
County ;  Z.  A.  Brantley,  Chancellor. 

Snlt  by  Mrs.  Mary  J.  Kendall  against  C.  K. 
Wynn  and  others.  Decree  for  plaintiff,  and 
d^endants  appeaL    Reversed  and  remanded. 

H.  H.  Elmore,  of  Cleveland,  for  appellants. 
Noel  (&  Jordan,  of  Lexington,  for  appellee. 

STHRIDGE,  J.  [1, 2]  Mrs.  Kendall  filed  a 
bill  in  the  chancery  court,  alleging  that  on 
the  20th  day  of  August,  1912,  she  conveyed 
certain  land  to  C.  K.  Wynn  and  Mary  M. 
Wypn,  the  consideration  of  which,  as  set 
forth  in  the  deed,  reads  as  follows: 

"That  for  and  in  consideration  of  the  sum  of 
five  dollars  ($5.00)  cash  in  hand  paid  to  the 
said  Mary  J.  Kendall  by  the  said  C.  K.  Wynn 
and  Mary  M.  Wynn,  the  receipt  whereof  is 
hereby  aclcnowledged,  and  in  further  considera- 
tion of  the  said  C.  K.  Wjrnn  and  Mary  B. 
Wynn  furnishing  the  said  Bfary  J.  Kendall  with 
board  and  lodgbig  for  and  during  the  term  of 
her  (the  said  Mary  J.  Kendall's)  natural  life 
in  the  home  or  house  of  the  said  C.  K.  and  Mary 
M.  Wynn,  or  wherever  the  said  C.  K.  and  Mary 
M.  Wynn  should  reside,  the  said  Mary  J.  Ken- 
dall to  be  treated  and  looked  after  the  same 
as  one  of  the  family  of  the  said  C.  K.  and  Mary 
M.  Wynn,  and  in  further  consideration  of  the 
sum  of  forty  dollars  ($40.00)  to  be  paid  by  the 
Maid  G.  K.  and  Mary  M.  Wynn  annually  to  the 
said  Mary  J.  Kendall  on  the  15th  day  of  No- 
vember, and  thence  annually  thereafter  during 
her  said  natural  life,  the  said  Mary  J.  Kendall 
by  these  presents  does  grant,  bargain,  sell,  con- 
vey, and  confirm  unto  the  said  O.  K.  Wynn  and 
Mary  M.  Wynn  the  following  described  land, 
lying,  being,  and  situate  in  Holmea  county, 
state  of  Mississippi,  and  described  as  follows." 

And  that  the  said  writing,  though  absolute 
on  its  face,  was  not  so  intended  and  agreed, 
but  that  it  was  agreed  and  understood  be- 
tween the  parties  that  the  premises  conveyed 
were  to  be  held  by  the  defendants,  condition- 
ed upon  the  carrying  out  of  the  agreements 
set  forth  in  the  bill,  and  more  particularly 
In  the  deed  made  Exhibit  A  to  tlie  bill,  the 
pertinent  provisions  of  which  are  above  set 
forth,  and  alleging  that  upon  failure  of  said 
defendants  to  carry  out  said  agreemoit  the 
said  premises  were  to  revert  to  the  com- 
plainant; that  the  appellants  entered  into 
possession  of  the  premises  and  are  still  hold- 
ing the  same;  and  that  in  accordance  ■with 
the  said  writing  the  defendants  came  to  live 
with  her  in  her  said  home,  and  at  first  treat- 
ed the  complainant  kindly,  but  soon  there- 
after began  to  grow  unkind  and  Inconsider- 


ate, and  at  times  It  amounted  to  abuse  and 
insult,  and  tliat  finally  she  learned  indirect- 
ly  of  proposed  attempts  upon  her  life  by  O. 
K.  Wynn;  and  that  througb  bis  treatment, 
and  her  fear,  she  cannot  live  with  him — and 
prayed  for  a  canoeUation  of  said  deed,  or  if 
that  could  not  be  done,  then  to  be  allowed 
her  support  during  the  remainder  of  her 
natural  life,  and  that  sada  maintenance  and 
support  be  decreed  a  lien  upon  the  land.  The 
answer  denied  the  material  allegations  of  the 
bill  so  far  as  the  understanding  of  the  dead 
and  the  alleged  fraud,  violence,  and  mistreat- 
ment were  concerned,  and  denied  that  they 
had  refused  to  carry  out  their  agreement  to 
support  the  complainant. 

The  complainant  testified  that  she  lived 
with  the  defendant  from  August,  1912,  until 
November  or  December,  1916.  Her  testimony 
fails  to  show  fraud  in  the  execution  of  the 
deed.  The  deeds  were  drawn  by  an  attorney 
named  Wiener,  who  then  lived  at  Durant, 
Miss.,  and  who  is  shown  to  be  an  attorney 
of  good  standing  and  character.  Complain- 
ant testifies  that  the  deed  was  read  over  to 
her,  according  to  her  understanding  of  the 
agreement  as  set  forth  in  the  bill.  The  deed 
was  placed  on  record,  and  no  efTort  was  made 
to  set  it  aside  until  March,  1917,  whoi  this 
bill  was  filed.  Her  testimony  in  reference 
to  her  treatment  shows  that  she  was  treated 
well  in  the  early  part  of  this  arrangement, 
and  that  she  bad  plenty  to  live  upon;  but  the 
treatment  complained  of  is  abusive  language, 
and  her  testimony  that  on  one  occasion  hei 
drew  a  gun,  all  of  which  was  denied  by  both 
Mr.  and  Mrs.  Wynn. 

The  evidence  shows  that  Wynn  is  solvent, 
and  that  a  Judgment  against  him  could  be 
collected  on  execution.  The  chancellor  de- 
creed the  cancellation  of  the  deed,  reciting 
that  the— 

"coiirt  finds  that  the  deed  executed  by  the 
complainant,  Mary  J.  Kendall,  to  C.  K.  Wynn 
and  Mary  M.  Wynn  on  the  20th  day  of  August, 
1912  (reciting  the  description  of  the  land),  was 
entered  into  under  a  material  mistake  on  the 
part  of  Mrs.  Mary  J.  Kendall,  but  without  fraud 
on  the  part  of  the  complainants." 

The  Ull  Is  drawn  upon  the  theory  of  a 
mistake  in  the  deed  and  breach  of  the  con- 
sideration, and  we  think  the  proof  falls  far 
short  of  the  standard  required  by  law  to 
cancel  a  conveyance  for  mistake.  In  Ayerii 
V.  MitcheU,  3  Smedes  &  M.  683,  the  rule  is 
laid  down  that  a  complainant  who  seeks  to 
rescind  a  contract  for  the  sale  of  real  estate 
must  show  clearly  the  defect  in  the  title  and 
that  there  has  been  fraud,  acddrait,  or  mis- 
take, and  the  remedy  must  have  been  pur- 
sued in  good  time.  See,  also,  Johnson  v. 
Jones,  13  Smedes  &  M.  680;  Jones  v.  Smith, 
33  Miss.  216;  Christian  v.  Oreen,  46  South. 
425.  This  court  has  held  In  several  cases 
that  the  failure  to  furnish  support  in  accord- 
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ance  with  the  promise,  which  was  the  con- 
sideration of  the  deed.  Is  not  sufficient  to 
support  a  suit  for  cancellation  of  the  deed. 
Lowrey  v.  Lowrey,  111  Miss.  153,  71  South. 
309;  Dixon  v.  Killing.  102  Hiss.  449,  59 
South.  804,  43  L.  B.  A.  (N.  S.)  916;  Lee 
V.  McMorrles,  107  Mlas.  889,  66  South. 
278,  L.  B.  A.  1915B,  1069.  And  these  cases 
held,  also,  that  If  there  was  no  express  Hen 
reserved  to  secure  the  performance  of  such 
promise  no  equitable  lien  will  be  Implied. 

The  complainant  does  not  show  that  she 
was  Incompetent  to  understand  the  deed,  does 
not  allege  any  weakness  of  mind,  nor  any 
confidential  relation  between  her  and  the 
grantees  in  the  deed,  nor  is  there  any  aver- 
moit  of  undue  influence,  nor  proof  of  same, 
nor  Is  there  any  showing  of  inadequacy  of 
consideration,  vne  think  the  showing  made 
is  wholly  insufficient  under  the  authorities 
above  dted  to  sustain  the  diancellor's  de- 
cree. If  the  proof  should  show  that  the 
complainant  could  not  live  with'  the  defend- 
ants because  of  their  mistreatment,  brought 
about  by  their  conduct,  she  could  maintain  a 
suit  for  support  for  such  amount  as  would  be 
reasonable  in  the  community  where  she  lived, 
and  in  the  condition  or  station  of  the  parties 
to  the  suit ;  but  there  Is  not  sufficient  ground 
to  cancel  the  deed. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  for  such  further 
proceedings  Id  consonance  with  this  opinion 
as  may  be  deemed  proper. 

Beversed  and  remanded. 


(123  Miss.  186) 

BOYD  vt  al.  V.  APPLEWHITE  et  al. 
(No.  20630.) 

(Supreme  Court  of  Misaisalppi.    Jane  14, 
1920.) 

(8yUaU»  tv  th«  Court.) 

1.  Appeal  and  error  «=> II 20— Credit  for  part 
ttf  Jadgment  collected  against  appellaat  pead- 
lag  appeal  mast  be  allowed  In  (»urt  below  on 
remand. 

Where  a  Judgment  appealed  from  without 
supersedeas  la  collected  in  part  by  execution 
pending  the  appeal,  the  appellant,  who  was  the 
defendant  in  the  court  below,  is  not  entitied 
to  a  credit  in  the  Supreme  Ciourt  on  the  affirm- 
ance of  the  judgment  of  the  court  below  for 
the  money  collected  from  him  on  the  execution, 
but  the  credit  for  which  he  may  be  thereby 
entitled  must  be  allowed  in  the  court  below 
when  the  Judgment  is  remanded  to  it  for  exe- 
cution. 

2.  Coats  «=3260(l)— Damages  on  appeal  when 
decree  appealed  from  it  affirmed  In  part  and 
reversed  In  part. 

Where  a  decree  in  favor  of  several  com- 
plainants is  not  in  solido,  but  awards  to  each 
of   the    complainants    separstely    the    amount 


found  to  be  due  him,  is  reversed  on  appeal, 
and  a  decree  is  entered  in  the  Supreme  Court 
(or  each  of  the  appellees  in  accordance  with 
that  rendered  in  the  court  below,  except  as 
to  two  of  them  as  to  whom  the  cause  is  dis- 
missed, the  appellees  in  whose  favor  the  de- 
cree is  entered  by  the  Supreme  Court  are  en- 
titled to  the  6  per  cent,  damages  imposed  by 
section  4926,  Code  of  1906  (Hemingway's  Code, 
§  8202)  on  the  affirmance  of  the  Judgment  or 
decree  appealed  from. 

3.  Costs  <s=>260  (7)— Damages  on  afflrmanoe 
of  Jadgment  whioh  was  oolleoted  In  part  by 
exeostlon  pending  the  appeal. 

On  the  affirmance  of  a  judgment  in  favor  of 
the  plaintiff  he  is  entitied,  under  section  4^6, 
Code  of  1906  (Hemingway's  Code,  i  3202),  to 
6  per  cent,  damaees  on  the  amount  thereof, 
although  part  of  the  jadgment  had  been-  col- 
lected by  execution  issued  pending  the  appeal; 
the  damages  being  allowed  as  a  penalty  for  ap- 
pealing from  a  proper  judgment. 

4.  Costs  «=>237— Taxation  of  costs  on  affirm* 
anoe  la  part  and  reversal  In  part 

Where  a  decree  containing  separate  judg- 
ments in  favor  of  the  several  complainants  is 
affirmed  as  to  some  of  them  and  reversed  as 
to  others,  the  appellees  whose  judgments  are 
affirmed  should  not  be  taxed  with  any  of  the 
costs  incurred  on  the  appeal,  but  the  appellees 
whose  judgments  are  reversed  should  be  taxed 
with  a  proportionate  part  of  the  costs  incurred 
both  in  the  Supreme  Court  and  in  the  court 
below. 

In  Banc. 

Appeal  from  Chancery  C!ourt,  Attala  Coun- 
ty; A.  T.  Woodward,  Chancellor. 

On  motion  to  correct  Judgment     Motion 
overruled  in  part  and  sustained  in  part 
For  former  opinion,  see  84  South.  16. 

The  motion  reads  as  follows : 

Comes  the  appellants,  J.  Niles  Boyd,  A.  M. 
Stoner,  J.  A.  Niles,  J.  A.  Bussell,  Eugene  Cole, 
y.  A.  Coulson,  J.  S.  Niles,  sureties  in  liis  ap- 
peal bond,  and  J.  N.  Alexander,  J.  M.  Knotts, 
Mrs.  Clara  Lowenberg,  administratrix  of  the 
estate  of  Gus  Lowenberg,  deceased,  and  sever- 
ally moves  the  court  to  correct  the  decree  en- 
tered in  this  court  during  this  term  on  the  22d 
day  of  'BDarch,  1920,  and  for  grounds  assign  ss 
follows: 

(1)  For  a  credit  by  way  of  satisfaction  pro 
tanto  of  the  decree  rendered  in  this  court 
$13,765.82,  as  of  February  6,  1919,  on  the  prin- 
cipal, for  these  reasons:  The  decree  of  the 
chancery  court  was  rendered  November  19, 
1918  (B.  VOL  4,  166).  AppeUants,  J.  N.  Alex- 
ander (V,  4,  p.  167),  N.  M.  Falk  (V.  4,  p.  166), 
J.  M.  Knotts  (V.  4,  p.  168),  and  Mrs.  Clara 
Lowenberg,  administratrix  (Y.  6,  p.  159),  ap- 
pealed to  this  court  without  supersedeas,  and 
execution  was  thereupon  issued  (see  B.  No. 
21311,  styled  Mrs.  Clara  Lowenberg,  Adm'x,  v. 
Carrie  S.  Applewhite  et  al.,  p.  8)  in  solido,  in 
favor  of  all  the  complainants,  jointly,  for  the 
sum  of  $37,171.56  and  costs,  in  solido,  against 
Mrs.  Lowmbeig,  adm'x,  Alexander,  Falk  and 
Knotts  and  Boyd  (but  suspended  as  to  Boyd, 
because  he  had  given  supersedeas  bond.  Id.  p. 
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8),  and  said  execution  was  levied  on  the  real 
and  personal  property  of  Alexander  (Id.  pp. 
13,  16),  and  the  real  property  of  Falk  (Id.  p. 
15),  and  of  Lowenberg  (Id.  p.  13),  and  at  the 
sale  under  said  execution  said  property  of  Alex- 
ander brought  (Id.  p.  16)  $6,500;  that  of  Low- 
enberg,  $7,500,  that  of  Falk  $350,  aggregating 
$14,350,  of  which  $584.18  was  paid  by  the 
sheriff  on  the  costs  in  the  chancery  court  (Id. 
p.  16).  and  the  balance  of  $13,765.82  was  paid 
over,  on  February  6,  1919  (Id.  p.  17),  by  the 
sheriff  to  appellees'  solicitors,  in  solido,  on 
said  decree. 

(2)  That  the  6  per  cent,  damages  shall  be 
disallowed,  in  that: 

(A)  The  decree  of  the  chancery  court  appeal- 
ed from  was  not  affirmed,  but  was  reversed,  in 
that  all  of  the  complainants,  Jointly,  by  the 
final  decree  of  said  chancery  court,  recover  all 
of  their  costs  (Boyd  v.  Applewhite,  V.  4,  p. 
155),  and  sued  out  thereon  a  joint  execution 
therefor  in  solido  (R.  Lowenbcrg  r.  Applewhite, 
pp.  8,  10,  11,  12,  16),  and  satisfaction  for  said 
costs,  accrued  to  that  time  in  the  chancery 
court,  had. 

(B)  Five  per  cent  damages  on  appeals  are 
allowable  under  section  3202,  Hemingway's 
Code,  providing,  "In  case  the  judgment  or  de- 
cree of  the  court  below  be  affirmed,  or  the  ap- 
pellant fail  to  prosecute  his  appeal  to  effect" 
against  appellants,  under  bond  without  super- 
sedeas, under  section  25,  Hemingway's  Code, 
"coiiditioned  for  the  payment  of  all  costs  of 
appeal  in  case  the  Judgment  or  decree  be  af- 
firmed as  to  such  appellant,"  and  against  appel- 
lant Boyd  under  bond,  with  supersedeas,  un- 
der section  26,  Hemingway's  Code,  "condi- 
tioned that  the  appellant  will  satisfy  the  judg- 
ment or  decree  complained  of,  and  also  such 
final  judgment  as  may  be  made  in  the  cause, 
and  all  costs,  if  the  same  be  affirmed."  That 
the  said  decree  appealed  from  was  not  affirmed, 
but  was  reversed: 

(a)  As  to  costs. 

(b)  As  to  the  recovery  in  favor  of  Mrs.  Bur- 
gess, administratrix,  and  W.  T.  Witherington, 
trustee. 

(c)  The  decree  rendered  in  this  court  was 
not  the  decree  of  the  chancery  court  appealed 
from,  but  this  court,  instead  of  reversing  and 
remanding  for  proper  decree  in  the  chancery 
court,  proceeded  to  exercise  such  Jurisdiction 
as  the  chancery  court  should  have  exercised, 
and  rendered  the  decree  which  the  chancery 
court  should  have  rendered,  and  thereby  a  new 
and  different  decree  was  rendered  m  the  Su- 
preme Court,  and  the  decree  of  the  chancery 
court  was  not  affirmed,  and  appellants  did  not 
fail  to  prosecute  their  appeal  to  effect. 

(3)  If  all  of  the  6  per  cent,  damages  shall 
not  be  disallowed,  then  at  least  the  damages 
should  be  computed  on  the  amount  of  the  de- 
cree in  this  court  after  applying  the  credit  of 
$13,765.82  realized,  pending  the  appeal  by  levy 
of  execution,  as  shown  supra,  paragraph  1  of 
this  motion. 

(4)  The  decree  In  this  court  should  be  modi- 
fied as  to  costs: 

(a)  So  as  to  tax  appellees  with  the  costs  of 
the  appeal  instead  of  with  seven-eighths  thereof, 
as  the  decree  of  the  court  below  for  costs  in 
the  chancery  court  was  not  affirmed,  but  was 
reversed. 

(5)  The  decree  entered  here  should  be  modi- 
fied aa  to  the  costs  in  the  chancery  court,  in 


that,  instead  of  taxing  all  of  said  costs  in  the 
chancery  court  against  appellants,  there  should 
be  decreed  to  be  taxed  against  appellants  by 
the  chancery  court  on  the  filing  of  the  man- 
date herein  in  said  court  seven-eighths  of  the 
costs  taxable  against  said  appellants  herein, 
less  credit  of  amount  of  costs  paid  supra  and 
realized  by  said  execution  sale. 

It  is  shown  by  the  record  No.  21311,  supra, 
page  18  et  seq.,  that  there  were  certain  gar- 
nishments sued  out  against  the  several  defend- 
ants on  the  decree,  and  answers  filed  therein, 
and  orders  of  the  court  made  thereon,  in  which 
other  of  the  several  defendants  were  not  inter- 
ested, and  in  which  the  costs  of  said  garnish- 
ments should  be  taxed  against  the  complainants 
in  said  decree,  and  this  proceeding  requires 
the  taxation  of  the  costs  in  the  chancery  court; 
that  the  decree  of  the  chancery  court  in  taxing 
the  costs  in  the  court  below  should  tax  one- 
eighth  of  the  court  below  against  filrs.  Burgess, 
adm'x,  and  W.  T.  Witherington,  trustee,  by 
proper  decree  in  favor  of  appellants. 

(6)  The  sureties  on  the  appeal  bonds  of  Mrs. 
Lowenberg,  adm'x,  Alexander,  Falk,  and  Knotts 
are  not  taxed  with  any  part  of  the  costs  of  the 
appeal. 

A  copy  of  the  decree  of  this  court  is  here- 
with filed  for  convenience  of  reference  by  the 
court. 

Green  &  Green,  of  Jackson,  O.  A.  I/Uckptt, 
of  Kosciusko,  and  R.  H.  &  J.  H.  Thompson,  of 
Jackson,  for  appellants. 

Teat  &  Teat,  of  Jackson,  and  Bootlie  & 
Pepper,  of  Lexington,  for  appellees. 


SMITH,  O.  J.  The  moUon,  which  the  re- 
porter will  set  out  In  full,  together  with  the 
statement  of  the  case  contained  in  the  opin- 
ion handed  down  when  the  Judgment  sought 
to  be  corrected  was  rendered,  will  set  forth 
the  facts  sufficient  for  an  understanding  of 
the  questions  here  determined. 

The  grounds  of  the  motion  will  be  dispos- 
ed of  seriatim. 

Li]  1.  The  decree  rendered  here  Is  that 
which  should  have  been  rendered  in,  and  is 
for  all  practical  purposes  the  decree  of,  the 
court  below,  and  must  be  enforced  by  it 
Consequently  any  credit  which  may  be  due 
the  appellants  thereon  because  of  any  execu- 
tion Issued  during  the  pendency  of  the  ap- 
peal can  be  taken  care  of  in  the  court  be- 
low. 

{21  2.  The  decree  appealed  from  was  not  in 
favor  of  the  appellees  in  solido,  as  hereinbe- 
fore stated,  but  contained  separate  Judgments 
in  favor  of  each  of  them  for  the  amount  found 
due  him  or  her  as  the  case  may  be,  and  the 
reversal  was  only  of  the  Judgments  in  favor 
of  two  of  them.  The  practical  effect  of  the 
Judgment  here  sought  to  be  collected  Is  that 
all  of  the  Judgments  on  the  decree  were  af- 
firmed, except  the  two  that  were  reversed. 
The  clalnts  of  the  various  appellees  having 
been  separated  in  the  decree  as  to  the  amounts 
recoverable  by  them,  it  was  not  necessary  for 
an  appeal  to  have  been  taken  from  the  entire 
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decree,  but  oould  have  been  taken  from  each 
of  tbe  Judgments  therein  rendered. 

[3]  3.  The  appellee's  right  to  a  Jndgment 
for  tbe  5  per  cent  penalty  Imposed  by  section 
4926,  Code  of  1906  (Hemingway's  Code,  sec- 
tion 3202),  Is  not  dependent  upon  whether  or 
not  the  decree  appealed  from  was  stayed  by  a 
supersedeas  or  upon  whether  or  not  it  was 
collected,  la  whole  or  In  part,  by  execution 
pending  the  appeaL  "Damages  follow  af- 
firmance as  a  penalty  for  appealing  from  a 
proper  Jndgment  or  decree."  Tlgner  ▼.  Mc- 
Gehee,  60  Miss.  242. 

[4]  4.  The  appellees  whose  Judgments  were 
affirmed  should  not  be  taxed  with  any  port  of 
the  costs  incurred  herein,  and  tbe  taxation 
heretofore  made  of  one-eighth  thereof  to  the 
two  appellees  whose  Judgments  were  re- 
versed seems  to  be  an  equitable  apiwrtlon- 
ment  thereof. 

6.  This  contention  Is  well  taken  to  this  ex- 
tent, that  the  appellants  should  be  relieved 
of  one-eighth  ot  the  costs  in  the  court  below, 
and  this  one-eighth  should  be  taxed  against 
those  appellees  whose  Judgments  were  re- 
versed. 

6.  The  sureties  here  referred  to  appear, 
from  tbe  Judgment  rendered,  to  have  been 
Included  in  the  taxation  of  the  costs,  but  if 
they  have  not  they  should  be. 

The  motion  will  be  overruled,  except  as  set 
forth  in  the  paragraph  hereof  numbered  6. 

Overruled  in  part  and  sustained  in  part 


(123  Mlas.  ie» 

SCRUGGS  V.  NORTHERN  et  aL 
(No.  21080.)* 

(Supreme  Court  of  MississippL    Jane  28, 
1920.) 

(Bvttabu*  tv  th«  Oowi.) 

1.  Mortgages  «=>4S8— Prayer  of  comptalnt  In 
foreoloiare  may  be  withdrawn,  althoogh  Join- 
ed In  by  answer  and  oross-blll. 

A  bill  of  complaint,  praying  for  the  foredo- 
anre  of  a  deed  of  trust  by  the  sale  of  the  prop- 
erty therein  described,  may  be  amended  so  as  to 
withdraw  the  prayer  thereof,  although  the  de- 
fendant by  answer  and  cross-biU  has  Joined  In 
■nch  prayer. 

2.  Eqnity  <S=>I82— When  offer  In  bill  of  oon- 
plaint  becomes  Irrevocable  by  aeceptanoe. 

When  an  offer  tendered  in  a  bill  of  com- 
plaint is  Irrevocable  after  acceptance  by  the  de- 
fendant, such  acceptance,  in  order  to  have  that 
«ffect,  mast  be  in  the  terms  of  the  offer. 

3.  Mortgages  «=>342  —  Deed  of  trust  htid  to 
permit  appointment  «f  substltnte  tmstee  by 
assignaa  of  debt. 

A  provision  in  a  deed  of  tmst  that  in  event 
the  tmstee  therein  shall  decline  to  execute  the 
tmst  It  shall  be  lawf nl  for  the  beneficiary  there- 
in, his  executor,  administrator,  or  assigns,  un- 
der his  band  and  seal,  to  appoint  a  substitute 
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trustee  to  execute  the  trust  does  not  require 
such  an  appointment  to  be  under  the  hand  and 
seal  of  the  original  beneficiary,  bnt  may  be  made 
by  an  assignee  of  the  debt  secured  by  the  deed 
of  trust. 

4.  Mortgages  $=>342— Appointment  of  snbsti* 
tute  trustee  by  assignee  of  debt  valid,  though 
assignment  not  noted  on  record. 
The  appointment  of  a  substitute  trustee  in 
a  deed  of  trust  by  an  assignee  of  the  debt  there- 
by secured  when  authorized  by  the  deed  of  trust 
is  valid,  althongh  the  assignment  of  the  debt  is 
not  noted  on  the  record  of  the  deed  of  trust,  as 
required  by  sections  2794  and  2795,  Code  1006 
(sections  2295  and  2296,  Hemingway's  Code). 

Appeal  from  Chancery  Court,  Monroe 
County;  A.  3.  Mclntyre,  Chancellor. 

Suit  by  BIrs.  3.  H.  Scruggs  against  Mrs. 
Irene  Northern  and  others,  with  answer  and 
cross-bill  by  defendants.  Decree  for  defend- 
ants, and  complainant  appeals.  Reversed 
and  cause  dismissed. 

Paine  &  Paine,  of  Aberdeen,  and  Alexander 
&  Alexander,  of  Jackson,  for  appellant. 

W.  H.  Clifton,  of  Aberdeen,  and  Lamar  F. 
Easterling,  of  Tnnua,  for  appellees. 

SMITH,  a  J.  This  is  the  second  appear- 
ance of  this  cause  in  this  court,  and,  as  set 
forth  In  our  former  opinion,  118  Miss.  353, 
79  South.  227: 

The  appellant,  "Mrs.  J.  H.  Scruggs,  in  De- 
cember, 1908,  filed  her  original  bill  of  com- 
plaint in  this  cause  against  H.  A.  Brazill,  Irene 
Brazill,  Minta  W.  Brazill,  Btbel  Brazill,  and 
John  P.  Brazill,  the  husband  and  minor  chil- 
dren of  Mrs.  Laura  T.  Brazill,  now  deceased. 
In  her  bill  it  is  averred  that  H.  A  Brazill  and 
his  wife,  Laura  T.  Brazill,  executed  and  deliv- 
ered to  O.  R.  Sykes,  tmstee,  for  the  use  and 
benefit  of  Mrs.  O.  A.  Sykes,  a  deed  of  trust 
upon  the  380  acres  of  land,  the  property  in- 
volved in  this  suit,  to  secure  an  indebtedness  of 
$2,600,  evidenced  by  promissory  note  due  and 
payable  December  1,  1903,  with  10  per  cent 
interest  per  annum  from  date;  that  the  said 
deed  of  tmst  was  duly  filed  for  record;  that 
on  January  20,  1904,  the  said  promissory  note 
and  deed  of  tmst  were  for  value  transferred 
and  assigned  to  the  complainant;  that  the  trus- 
tee named  refused  in  writing  to  act  as  tmstee; 
that  under  the  provisions  of  the  deed  of  trust 
complainant  as  assignee  appointed  in  writing 
T.  B.  Gibson,  substituted  trustee,  and  had  the 
written  appointment  filed  for  record;  that 
thereafter  the  substituted  trustee  advertised 
the  lands  for  sale  for  the  required  length  of 
time,  and  sold  tbe  same  for  cash  to  the  high- 
est and  best  bidder;  and  that  the  complainant 
became  the  purchaser  thereof  at  trustee's  sale, 
and  received  the  trustee's  deed.  It  is  then 
averred  that  under  section  2772,  Code  of  1006, 
lands  sold  under  mortgages  and  deeds  of  tmst 
must  be  advertised  for  three  consecutive  weeks 
preceding  such  sale  In  a  newspaper  published 
in  the  county;  that  at  the  time  of  said  sale 
there  was  a  newspaper  published  in  Monroe 
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connty,  but  the  sale  wai  not  made  by  publica- 
tion in  a  newspaper,  bnt  written  notices  were 
posted  In  three  public  places  in  Monroe  conn- 
ty; that  the  wife  of  the  said  H.  A.  Braiill  own- 
ed the  title  to  said  land,  but  that  she  died  in- 
testate, leaving  her  husband  and  other  minor 
defendants  as  her  legal  heirs;  that  since  the 
trustee's  sale  Gibson,  the  substituted  trustee, 
had  died;  'that  under  the  power  given  in  the 
said  deed  of  trust  the  assignee  has  no  authority 
to  appoint  a  trustee  in  the  erent  the  tmstee 
died';  that  complainant  has  had  an  offer  of 
purchase  for  said  lands,  but  that  the  purchas- 
er had  contended  that  the  sale  should  haye  been 
made  in  accordance  with  the  statute,  and  for 
that  reason  refused  to  buy,  and  in  order  to  sat- 
isfy said  purchaser  complainant  'is  willing  for 
the  land  mentioned  in  the  deed  of  trust  to  be 
resold,  she,  said  Scruggs,  agreeing  to  Join  in 
the  deed,  provided  the  sale  will  net  her  the 
amount  of  her  debt  and  interest  and  cost  up  to 
the  day  of  sale.'  The  prayer  of  the  bill  is  that 
the  proper  process  be  issued,  and  'that  a  trustee 
be  appointed  for  the  purpose  of  selling  the  lands 
under  the  deed  of  trust;  that  he  be  required  to 
advertise  the  land  for  sale,  in  accordance  with 
the  provision  of  the  law  as  it  exists  at  this 
time;  that  be  have  all  the  power  as  given  the 
original  Scruggs,  trustee,  in  said  deed  of  trust,' 
and  for  general  relief." 

To  this  bill  of  complaint  Henry  A.  Brazlll 
filed  an  answer,  admitting  its  allegations  and 
joining  !n  its  prayer.  Henry  A.  Brazlll  died 
In  1900.  Process  was  served  on  the  minor 
defendants,  but  no  answer  was  filed  by  or 
for  them,  and  no  further  proceedings  were 
had  In  the  cause  until  the  latter  part  of  the 
year  1917,  when  an  answer  and  cross-bill 
was  filed  by  the  appellees.  Whereupon  the 
appellant  paid  the  costs  and  obtained  from 
the  clerk  an  order  dismissing  the  bill,  which 
order  was  afterwards  set  aside  on  appeal 
to  this  court  Northern  v.  Scruggs,  118  Miss. 
353,  79  South.  227. 

[1,2]  The  appellees'  answer  and  cross-bill 
alleges  that  the  sale  under  the  deed  of  trust 
was  void,  because  the  required  notice  thereof 
was  not  given;  that  the  assignment  of  the 
note  and  deed  of  trust  was  not  recorded  as 
required  by  law;  that  part  of  the  note  se- 
cured by  the  deed  of  trust  had  been  paid  be- 
fore the  appelant  acquired  it;  and  prays 
for  an  accounting  by  the  api)ellant  of  the 
rents  and  profits  alleged  to  have  been  re- 
ceived by  her  from  the  land  since  she  pur- 
chased it  at  the  trustee's  sale. 

After  return  of  the  cause  to  the  court  be- 
low an  amendment  was  made  to  the  original 
bill,  setting  forth  that  the  sale  of  the  land 
under  the  deed  of  trust  was  In  all  respects 
regular  and  valid;  that  the  blU  was  filed 
solely  at  the  request  of  a  prospective  pur- 
chaser, who  bad  agreed  to  pay  for  the  land 
a  sum  equal  to  the  debt  secured  by  the  deed 
of  trust,  interest,  and  costs,  but  who  was  no 
longer  willing  so  to  do,  and  that  the  appel- 
lant does  not  now  desire  that  the  land  be 


again  sold  under  the  deed  of  trust,  but,  on 
the  contrary,  wishes  to  retain  the  title  ob- 
tained by  her  at  the  trustee's  sale. ' 

An  amendment  was  also  made  to  the  an- 
swer and  cross-bill,  denying  the  allegations 
of  the  amended  bill  and  setting  forth  ma<^ 
new  matter,  because  of  which  appellees  dalm 
the  sale  under  the  deed  of  trust  was  void, 
but  which  allegations  were  not  sustained  by 
the  proof,  and  will  not  be  here  more  spedflc- 
ally  set  forth. 

The  bill  of  complaint  alleges  and  the  erl- 
dence  discloses  that  the  required  notice  of 
the  trustee's  sale  was  given,  the  affinnative 
allegations  of  the  cross-bill  are  not  sustained 
by  the  evidence,  and  since  by  the  amendment 
to  the  blU  the  request  of  the  appellant  for 
a  resale  of  the  land  was  withdrawn  the  de- 
cree of  the  court  below  must  be  rerersed, 
unless  one  of  the  following  contentions  of  the 
appellees  can  be  sustained:  Xlrst,  the  re- 
quest of  the  appellant  for  a  resale  of  the 
property  and  offer  by  her  to  Join  in  the  deed 
provided  the  sale  will  net  the  amount  of  her 
debt  and  Interest  and  costs  became  Irrevoca- 
ble after  they  were  accepted  by  the  appellees' 
answer  and  cross-bUl ;  second,  the  appoint- 
ment by  the  appellant  of  the  substitute  trus- 
tee by  whoni  the  saje  was  made  is  void. 

The  ammdment  to  the  bill  of  complaint, 
setting  forth  that  the  appellant  no  longer 
desired  a  resale  of  the  land,  and  her  rea- 
sons therefor,  was  allowed  In  accordance 
with  the  ruling  of  this  court  on  the  former 
appeal  herein;  bnt,  conceding  for  the  sake 
of  the  argument  that  such  an  offer  cannot 
be  withdrawn  by  amending  the  bill  of  com- 
plaint after  It  has  been  accepted  by  answer 
and  cross-bill,  the  same  result  will  here  fol- 
low, for  the  reason  that  the  appellees  did 
not  accept  the  offer  as  made  In  the  Mil  of 
complaint— that  Is,  for  a  sale  of  the  land 
and  the  payment  out  of  the  proceeds  there- 
of of  the  amount  alleged  In  the  bill  to  be 
due  the  areellant — but,  on  the  contrary,  al- 
leged In  their  answer  and  cross-bill  that  a 
part  of  the  note  secured  by  the  deed  of  trust 
had  been  paid  prior  to  the  time  the  appellant 
acquired  It,  and  also  attempted  to  charge  her 
with  rents  and  profits  alleged  to  have  been 
received  by  her  from  the  land  since  her  pur- 
chase thneof  at  the  trustee's  sale. 

[8, 4]  The  deed  of  trust  provides  that  If  the 
original  trustee  shall  decline  "to  execute  this 
deed  of  trust  then  it  shall  be  lawful  for  the 
said  third  party,  her  executor,  administrator 
or  assigns  under  her  hand  and  seal  to  ap- 
point another  trustee  In  his  place  to  execute 
the  deed  of  trust  according  to  Its  terms." 
One  of  the  appellant's  contentions  in  this 
connection  Is  that  this  clause  of  the  deed  of 
trust  does  not  permit  an  assignee  of  the  note 
secured  by  the  deed  of  trust  to  appoint  a 
substitute  trustee,  but  that  this  can  be  done 
only  under  the  hand  and  seal  of  the  original 
owner  thereof,  the  third  party  to  the  deed 
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of  trust 
tion. 

The  substitution  by  the  appellant  of  the 
tmstee  by  whom  the  sale  nnder  the  deed  of 
trust  here  In  question  was  made  appears  of 
record,  as  required  by  section  2773,  C3ode  of 
1906  (section  2277,  Hemingway's  Code),  but 
no  assignment  to  the  appellant  of  the  note 
secured  by  the  deed  of  trust  is  noted  on  the 
record  thereof,  and  another  contention  of  the 
appellees  In  this  connection  Is  that  under  the 
provisions  of  sections  2794  and  279S,  Code  of 
1906  (sections  2295  and>2286,  Hemingway's 
Code),  the  appellant  was  without  power  to 
appoint  a  substitute  trustee  unless  an  as- 
signment to  her  of  the  note  secured  by  the 
deed  of  trust  was  noted  on  the  record  there- 
of. The  note  here  In  question  Is  payable  to 
bearer  and  passed  to  the  appellant  by  deliv- 
ery, and  it  may  be  that  such  a  note  is  not 
within  the  proTlslons  of  the  statutes  here  In 
question,  as  to  which  we  are  not  called 
on  to  express  an  opinion,  for  these  statutes 
do  not  provide  that  they  must  be  complied 
with  before  a  trustee  can  be  substituted  by 
an  assignee,  and  seem  to  have  no  bearing 
thereon,  but  each  of  them  provides  a  penalty 
for  its  violation,  which  penalty  must  be  held 
to  be  exclusive  of  any  other. 

Reversed  and  cause  dismissed. 


(12S  Miu.  ITS) 

R08EN8T0CK  v.  BOARD  OF  SUP'RS  OF 

WASHINGTON  COUNTY  et  al. 

(No.  21425.) 

(Supreme  Court  of  MisalssippL    June  28, 
1920.) 

(ByXMrnt  (tf  the  Court.) 

I.  Coostles  «=>I83(I)— Statsts  provldlsg  for 
hood  Ihms  held  prospective  la  eperatios. 
Chapter  207,  Laws  1920,  provides  for  the 
issuance  of  bonds  for  county  purposes,  and  In 
section  3  provides  that  bonds  authorized  by  a 
vote  of  the  people  may  be  issued  either  in  whole 
or  in  part  within  one  year  after  the  election  at 
which  the  bond  Issue  was  authorized.  Held, 
that  the  statute  would  be  construed  so  as  to 
give  it  prospectlTe  operation,  and  that  bonds 
authorized  before  its  enactment  may  be  issued 
within  one  year  after  the  passage  of  the  act 

Z.  Counties  «=> 1 83 (I)— Statute  providing  for 

Issnanoe  of  road  bonds  held  modified  by  later 

aot  on  same  subject 

Laws  1914,  c.  176,  provides  a  scheme  for 

issuance  of  bonds  for  road  purposes  and  for 

working  roads,  and  under  this  act  a  bond  issue 

was  authorized,  but  bonds  not  actually  issued 

when  chapter  207,  Laws  1920,  was  passed.    The 

two  acts  are  in  conflict  with  respect  to  the 

method  o1   ordering  elections,  and  the  latter 

prevaUa  over  the  former  as  to  method,  but  does 


not  avoid  an  election  under  the  former,  but  only 
limits  the  time  to  one  year  after  the  passage 
of  the  later  act 

In  banc. 

Appeal  from  Chancery  Court,  Washington 
County ;  B.  N.  Thomas,  Chancellor. 

Suit  by  Morris  Bosenstock  against  the 
Board  of  Supervisors  of  Washington  Obunty 
and  others  to  enjoin  a  bond  issue.  Judgment 
for  defendants,  and  plaintUI  appeals.  Af- 
firmed. 

Humphreys  &  Anderscm,  of  QreenviUe,  for 
appellant 

Percy  &  Percy  and  Wm.  Bay  Toombs,  aO 
of  Qreenvllle,  for  appellees. 

BTHRmGE],  J.  The  board  of  supervisors 
of  Washington  county  in  the  year  1919  was 
presented  with  a  peUtlon  on  March  3d  for 
the  Issuance  of  $1,250,000  of  road'  bonds  of 
the  county  under  the  provisions  of  chapter 
174,  Laws  of  1906.  At  that  time  there  had 
already  been  Issued  a  bond  Issue  of  $950,000 
for  road  purposes,  which  had  not  been  fully 
expended.  The  proposed  Issue  of  $1,250,000, 
plus  the  $950,0<X),  was  somewhat  lees  than 
10  per  cent  of  the  assessed  valuation  of  the 
county.  The  board  ordered  an  election  upon 
the  question  of  Issuing  the  $1,250,000  of 
bonds,  and  the  result  of  the  election  was  in 
favor  of  the  Issuance  of  the  bonds ;  there  be- 
ing 685  votes  cast  for  the  bond  issue  and  45 
votes  against  it  On  April  3;  1919,  the  elec- 
tion above  mentioned  was  held,  and  on  April 
7th  thereafter  the  board  ordered  the  Issuance 
of  the  IxHids  of  Washington  county  in  said 
amount ;  but  not  being  in  Immediate  need  of 
the  money  to  be  derived  from  the  sale  there- 
of, the  bonds  had  not  actually  been  Issued 
when  the  Legislature,  on  April  2,  1920,  pass- 
ed chapter  207  (Senate  Bill  200),  Laws  of 
1920.    Section  8  of  this  act  reads  as  follows: 

"Sec.  8.  Should  the  election  provided  for  by 
section  2  of  this  act  result  in  favor  of  the 
proposed  bond  issue,  by  a  majority  of  those  vot- 
ing in  said  election  voting  in  favor  of  the  issu- 
ance of  said  bonds,  the  board  of  supervisors 
may  issue  said  bonds,  either  in  whole  or  in  part 
at  such  time  within  one  year  after  the  date  of 
such  election  as  they  may  deem  best 

"AU  bonds  issued  under  the  authority  of  this 
act  shall  be  serial  bonds  maturing  annually  with 
all  Butnrities  not  longer  than  twenty-five  years 
with  not  less  than  one-fiftieth  of  the  total  Is- 
sue to  mature  each  year  during  the  first  five 
years  of  the  life  of  said  bonds,  and  not  less  than 
one  twenty-fifth  of  the  said  total  issue  to  ma- 
ture annually  during  the  succeeding  ten  year 
period  of  the  life  of  said  bonds  and  the  remain- 
der to  be  divided  into  approximately  equal  pay- 
ments,  one  payment  to  mature  during  each  year 
of  the  remaining  life  of  the  bonds. 

"The  said  bonds  shall  not  bear  a  greater  rate 
of  interest  than  six  per  cent  per  annum,  paya- 
ble semiannually,  the  denominations,  form  and 
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place  of  payment  to  be  fixed  In  the  resolution 
of  the  board  of  superrlaors  issuing  said  bonds 
and  shall  be  prepared  and  signed  by  the  presi- 
dent and  derk  of  the  board  of  supervisors,  with 
the  seal  of  the  county  affixed  thereto,  but  the 
oonpons  may  only  bear  a  facsimile  of  the  sig- 
nature of  the  president  of  the  board  of  super- 
yisors,  and  the  derk  thereof. 

"Such  bonds  when  issued  shall  constitute  a 
lien  on  all  the  taxable  property  in  such  county 
or  consolidated  or  rural  separate  school  dis- 
trict or  separate  road  district,  as  the  case  may 
be,  and  the  board  of  superTisors  shall  annually 
levy  a  special  tax  on  all  such  property  sufficient 
to  pay  the  principal  and  interest  on  snch  bonds 
as  the  same  falls  dae." 

Chapter  207,  Laws  of  1020,  is  not  on  Its 
face  an  amendment  of  any  particular  act, 
but  la  a  general  law  providing  for  the  Issu- 
ance of  bonds  for  the  purposes  now  provided 
in  the  Code  of  1906  and  subsequent  acts  of 
the  Legislature  of  the  state,  including  road 
bonds,  separate  and  c(»isoUdated  school  dis- 
trict bonds,  and  practically  all  bonds.  Sec- 
tl<m  2  of  this  act  provides  that  when  the 
board  of  supervisors  shall  declare  its  inten- 
tion to  Issue  bonds  for  any  of  said  purposes 
and  fixes  the  date  upon  which  an  election 
shall  ho  held,  the  election  commiaslonera 
shall  give  not  less  than  three  weeks'  notice 
of  such  election  by  publication  of  a  notice 
thereof  in  a  newsimper  published  In  the 
county  once  a  week  for  three  weeks  preced- 
ing the  same,  etc.  It  is  provided  that  where 
notice  of  the  election  is  given  that  it  shall 
not  be  necessary  to  publish  or  post  any  notice 
of  intention  to  issue  said  bonds.  Section  6 
of  this  act  provides  that  "all  acta  and  parts 
of  acts  in  conflict  with  this  act  be  and  the 
same  are  hereby  repealed." 

Chapter  176,  Laws  of  1014,  which  act  was 
amended  by  chapter  174,  Laws  of  1916,  is 
amended  and  brought  forward  in  Senate  Bill 
146,  liaws  of  1920,  c.  277,  which  was  approv- 
ed March  26,  1920,  and  among  other  things, 
In  section  2  brings  forward  a  provision  for 
fawning  bonds  and  giving  notice  and  holding 
an  election  thereon,  and  outlines  a'  general 
■cheme,of  road  working. 

The  board  of  supervisorB  were  preparing 
to  issue  $1,250,000  of  bonds  authorized  by 
fhfi  election  of  April  8,  1010,  when  this  suit 
was  instituted  to  enjoin  them  from  so  doing 
«n  the  theory  that  more  than  one  year  had 
expired  from  the  date  of  the  election  at 
which  such  bonds  were  authorized  and  with- 
out a  new  election  and  that  this  could  not  be 
done  upon  the  theory  that  section  3  of  chai>- 
ter  207,  Laws  of  1920,  above  quoted,  made  it 
mandatory  to  have  an  election  before  the  Is- 
suance of  such  bonds.  The  question  present- 
ed for  consideration  Is:    Does  section  S  pro- 


viding the  bonds  to  be  Issued  within  <«& 
year  from  the  date  of  the  election  apply  to 
bond  Issues  already  authorized  by  an  elec- 
tion, but  more  than  one  year  having  inter- 
vened between  the  election  ordering  the  Is- 
suance of  the  bonds  and  the  date  of  actoal 
Issuance? 

It  was  held  In  Board  of  Highway  Commis- 
sioners V.  Warren,  83  South.  470,  that  bonds- 
not  actually  Issued  did  not  constitute  an  out- 
standing obligation  such  as  would  authorize 
the  board  to  issue  them  without  an  election 
under  chapter  209,, Laws  of  1918.  We  think 
the  purpose  of  both  chapter  209,  Laws  of 
1018,  and  chapter  207,  Laws  of  1920,  Is  to 
prevent  the  Issuance  of  bonds  which  have 
not  been  authorized  by  a  vote  of  the  people. 
Prior  to  the  approval  of  chapter  207,  Laws 
of  1020,  no  time  limit  was  fixed  upon  the 
board  In  which  to  issue  bonds  which  had 
been  authorized  by  an  election;  but  they 
might  issue  such  bonds  as  were  needed,  and 
at  sndi  times  as  they  were  needed,  for  the 
purpose  of  their  issuance.  Under  chapter 
207,  Laws  of  1920,  as  above  shown,  it  is  pro- 
vided that  they  must  henceforth  be  issued 
within  one  year  from  the  date  of  the  election 
or  else  a  new  election  must  take  place. 

[1]  The  question  arises:  Does  the  act  re- 
late back  and  apply  to  elections  taking  place- 
before  its  passage,  or  must  the  act  be  given 
a  prospective  operation?  The  general  rule 
is  that  an  act  of  the  Legislature  operates 
prospectively  and  not  retrospectively,  and  It 
will  not  be  construed,  so  as  to  give  a  retro- 
active effect  unless  the  language  of  the  act 
makes  that  construction  necessary  or  appar- 
ent We  therefore  readi  the  conclusion  that 
the  act  la  not  intended  by  the  Legislature, 
In  this  respect,  to  relate  back  to  past  elec- 
tions; but  sudi  bonds,  whether  authorized 
bebxee  or  subsequent  to  the  passage  of  the 
act,  must  be  issued  within  one  year  from  the 
date  of  an  election  authorizing  them,  if  an- 
thorlzed  since  the  passage  of  the  act,  and 
within  one  year  from  the  passage  of  the  act 
If  the  election  authorizing  the  issuance  was 
held  prior  to  the  passage  of  the  act 

[2]  We  think  chapter  207,  Laws  of  1020, 
bebig  the  latest  expression  of  the  Leglslatore, 
prerails  over  the  provisions  of  Senate  Bill 
146,  Laws  of  1020,  amending  chapter  176, 
Laws  of  1914,  as  amended  by  chapter  174, 
Laws  of  1916,  BO  far  as  the  provisions  for 
the  elections  are  concerned,  but  it  does  not 
repeal  that  law  any  further  than  the  provi- 
8i<HiB  confiict  with  each  other. 

The  learned  court  below  having  reached 
the  same  conduslont  the  Judgment  la  at- 
firmed. 

Afflnned. 
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DVLE  V.  GRIFFIN.     (No.  21201.) 

(Supreme  Court  of  Missiasippi.   Jane  28, 1920.) 

(BnUabui  by  the  Court.) 

Principal  and  agent  «=>  102(1)  —  Matter  held 
liaUe  for  ampioymeat  contract  made  by 
agent. 

Where  the  master  has  held  ont  his  agent  as 
iaring  the  authority  to  make  a  contract  of  em- 
plo7ment  with  a  servant,  fixing  the  time,  hours, 
and  manner  of  work,  the  master  is  liable  for  a 
coDtract  BO  made  by  his  agent. 

In  Banc 

Appeal  from  Circuit  Conrt,  Jones  (^unty; 
B.  S.  Hall,  Judge. 

Action  by  F.  S.  Dyle  against  J.  M.  Grif- 
fin for  wages.  From  a  Judgment  for  plain- 
tiff for  part  of  the  relief  Bought,  he  api)eal8. 
Beversed  and  remanded. 
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ment  at  a  salary  of  $125  a  month,  working 
10  hours  a  day.  Mr.  SpafCord  testified  to  the 
same  facts  as  the  appellant  The  appellee 
denied  most  of  the  material  facts  above  enu- 
merated. After  working  10  days  In  Decem- 
ber, the  appellant  was  discharged  because  he 
would  not  work  10%  hours  a  day,  instead  of 
10  hours  aa  he  claimed  his  contract  provided 
for. 

The  case  should  have  been  submitted  to 
the  Jury.  Under  the  testimony  of  appellant 
the  master  either  made  Spafford  superintend- 
ent of  the  mill  with  authority  to  make  these 
contracts,  or  he  held  him  out  to  these  em- 
ployes as  having  that  authority.  In  either 
event  the  master  would  be  responsible  for 
contracts  made  by  Spafford.  The  testimony 
of  the  appellant  also  was  to  the  efTect  that 
he  had  made  a  contract  with  Spafford  for 
a  month's  work  of  10  hours  a  day  at  a  salary 
of  $125  a  month.  These  questions  were  both 
controverted  questions  of  fact,  to  be  submit- 
ted to  the  jury. 

Reversed  and  remanded. 


J.  M.  Arnold,  of  EUisville,  and  B.  0.  Flsh- 
d,  of  Bicbton,  tor  appellant 
W.  J.  Pack,  of  Laurel,  for  appelle& 


BIJCES,  J.  The  appellant,  F.  8.  Dyle^ 
filed  suit  in  the  Justice  court  against  appel- 
lee, Griffin,  for  the  sum  of  $125,  one  mouth's 
wages  claimed  to  be  due  him  by  appellant. 
At  the  conclusion  of  the  testimony  in  the 
drcoit  court  a  motion  to  exclude  It  was  sus- 
tained, and  Judgment  rendered  for  the  plain- 
tiff for  10  days'  work  at  the  rate  of  $125  a 
month,  from  which  Judgment  this  appeal  is 
prosecuted. 

The  questiona  presented  by  this  record  are: 
(1)  Whether  or  not  the  aro«llant  was  em- 
ployed to  work  for  the  appellee  for  the 
month  of  December  for  a  salary  of  $126,  a 
day's  work  being  10  hours;  (2)  whether  or 
not  the  appellee,  GrUBn,  had  expressly  au- 
thorized or  held  out  to  appellant  as  his  agent 
to  make  this  contract  with  appellant  a  man 
by  the  name  of  Spafford.  The  material  testi- 
mony in  the  case  is  as  follows: 

The  amellant  testified,  that  some  days 
prior  to  December  1,  1917,  the  appellee.  Grif- 
fin, purchased  a  sawmill  at  which  appellant 
had  been  working  for  about  2  years  as  plan- 
ing mill  foreman;  that  prior  to  this  purchase 
one  Spafford  had  been  superintendent  of  the 
mill,  with  authority  to  make  contracts  of 
employment  and  fix  the  salary  and  hours  of 
work  of  the  employes  of  the  mill ;  that  a  few 
days  before  appellee  took  charge  of  the  mill 
he  told  all  of  the  employes  that  he  would 
take  charge  on  the  1st  of  December,  and 
wanted  them  to  continue  In  their  present  em- 
irioymrat  and  be  loyal  to  him;  that  Mr. 
Spafford  would  continue  In  his  employment 
In  the  same  capacity  that  he  had  been  in  the 
Muploy  of  the  previous  owner;  that  Mr. 
Spafford  made  a  new  contract  with  the  ap- 
pellant to  continue  in  Ills  present  employ- 


ees Miss.  8U) 
NEW  YORK  LIFE  INS.  CO.  V.  ALEXANDER. 
(No.  21112.) 

(Supreme  Court  of  MissisaippL    June  26, 
1920.) 

(ByUdbui  ly  the  Court.) 

iBsaranee  «=>362— Life  policy  forfeited  tor  fail- 
ure to  pay  irreapeotlve  of  disability. 
When  a  life  insarance  policy  provides  for  a 
forfeiture  of  the  insurance  in  case  of  a  failure 
to  pay  premium,  the  policy  in  case  of  failure  to 
pay  is  forfeited,  and  sickness  or  insanity  will 
not  avoid  the  forfeiture. 

In  Banc. 

Appeal  from  drcnit  Court,  Jasper  County; 
W.  H.  EDughes,  Judge. 

Action  by  W.  H.  Alexander,  administrator 
of  Julius  A.  Alexander,  deceased,  against  the 
New  York  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  cause  dismissed. 

Deavonrs,  HUbun  &  Deavours,  of  Laurel, 
for  appellant 

J.  A.  McFarland  and  C.  W.  Thlgpen,  both 
of  Bay  Springs,  and  T.  J.  Wills,  of  Hattiea- 
burg,  for  appellee. 

COOK,  J.  On  the  6th  day  of  June,  1917, 
appellant,  New  York  life  Insurance  Com- 
pany, issued  Its  policy  for  $2,000  to  one  Ju- 
lius A  Alexander.  On  page  1  of  said  policy 
the  following  provision  occurs: 

"This  contract  made  in  consideration  of  the 
payment  In  advance  of  the  snm  of  $23.96,  the 
receipt  of  which  is  hereby  acknowledged,  con- 
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stltuUn^  the  first  premium  and  maintaining  this 
policy  to  the  eighth  day  of  August,  1917,  and  a 
like  sum  on  said  date  and  every  three  calendar 
months  thereafter  during  the  life  of  the  in- 
sured." 

Under  the  beading,  Tayment  of  Pre- 
miums," the  following  provision  occurs: 

"The  payment  of  the  premium  shall  not  main- 
tain the  policy  in  force  beyond  the  date  when 
the  next  premium  shall  be  due,  except  as  to  the 
benefits  provided  herein  after  default  in  pre- 
mium payment." 

The  policy  under  the  heading  "Surrender 
Values,"  on  the  sectmd  page,  provides  that 
there  would  be  no  nonforfeiture  benefits 
available  under  the  policy  upon  its  lapse  for 
nonpayment  «f  preminms  until  after  three 
full  years'  premiums  had  been  paid.  It  Is  ad- 
mitted that  in  this  case  three  full  years'  pre- 
miums had  not  been  paid  before  default  in 
the  payment  of  the  premium,  and  therefore 
it  necessarily  follows  according  to  the  con- 
tract that  upon  the  lapse  of  the  poUcy  In 
question  all  Insurance  benefits  thereunder 
ceased. 

All  the  premiums  on  said  policy  were  paid 
when  due  as  provided  therein,  down  to  the 
premium  of  $23.96,  due  August  8,  1918,  but 
the  August  8,  1918,  premium  never  was  paid 
or  tendered  to  the  company,  nor  was  any 
premium  on  said  policy  paid,  or  tendered  to 
the  company,  that  became  due  after  May  8, 
1918. 

Tlie  policy  contalna  also  the  following  jmto- 
vlsions: 

"Whenever  the  company  receives  due  proof, 
before  default  in  the  payment  of  premium,  that 
the  insured,  before  the  anniversary  of  the  pol- 
icy on  which  the  Insured's  age  at  nearest  birth- 
day is  sixty  years,  and  subsequent  to  the  de- 
livery hereof,  has  become  wholly  disabled  by 
bodily  injury  or  disease,  so  that  he  is  and  will 
b«  presumably,  thereby  permanently  and  contin- 
uously prevented  from  engaging  in  any  occupa- 
tion whatsoever  for  remuneration  or  profit,  and 
that  such  disability  has  then  existed  for  not 
less  than  sixty  days — the  permanent  loss  of  the 
sight  of  both  eyes,  or  the  aeveranee  of  both 
hands  or  both  feet,  or  of  one  entire  hand  and 
one  entire  foot,  to  be  considered  a  total  and 
permanent  disability  without  prejudice  to  oth- 
er causes  of  disability — then, 

"1.  Waiver  of  Premium.  Commencing  with 
the  anniversary  of  the  policy  next  succeeding 
the  receipt  of  such  proof,  the  company  will  on 
each  anniversary,  waive  payment  of  the  pre- 
mium for  the  ensuing  insurance  year,  and,  in 
any  settlement  of  the  policy,  the  company  will 
not  deduct  the  premium  so  waived.  The  loan 
and  surrender  values  provided  for  under  sec- 
tions 3  and  4,  shall  be  calculated  on  the  basis 
employed  in  said  sections,  the  same  as  if  the 
waived  premiums  had  been  paid  as  they  became 
doe. 

"8.  Reoovtry  from  DitahiMy.  The  company 
may  at  any  time,  and  from  time  to  time,  but 
not  oftener  than  once  a  year,  demand  due  proof 


of  such  continued  disability,  and  upon  failnre 
to  furnish  such  proof,  or,  if  it  appears  that  the 
insured  is  no  longer  wholly  disabled  as  afore- 
said, nor  further  premiums  shall  be  waived,  nor 
income  payments  made." 

About  the  Ist  of  June,  1918,  tbe  insured, 
Mr.  Alexander,  was  stricken  with  apoplexy, 
and  remained  nnconsdons  for  about  48  hours. 
Shortly  thereafter  he  was  taken  to  the  san- 
itarium at  Newton,  Miss.,  where  he  remained 
for  about  80  days.  His  condltioa  while  at 
the  santlarium  can  be  best  described  by  quot- 
ing from  the  evidence  given  by  Dr.  W.  G. 
Olll,  a  witness  for  the  plaintiff: 

"Q.  Was  his  mind  dear  and  ludd  during  the 
time?  A.  Only  at  times;  at  times  he  was,  and 
at  times  he  was  not. 

"Q.  So  he  at  times  could  understand  things, 
appreciate  tilings  just  like  the  average  man. 
Doctor? 

"A.  Tes,  at  times  he  could  answer  questions, 
and  ask  guestiona,  and  ask  what  he  wanted; 
at  times,  yes. 

"Q.  Or  he  could  have  mentioned  a  simple 
business  matter,  not  a  complicated  matter,  T 
mean  an  ordinary  business  matter,  he  could  have 
done  that,  could  he  not?  A.  Well,  I  suppose  he 
could." 

It  appears  some  time  in  June,  1918,  Mr. 
Alexander  left  the  Newton  Sanitarium,  and 
returned  home,  at  Montrose,  Miss.  From 
that  time  untfl  bis  death  on  September  22, 
1918,  he  was  in  such  physical  condition  that 
he  could  walk  around,  talk  with  the  members 
of  his  family  and  his  friends  about  the  ordi- 
nary affairs  of  life ;  at  times  his  mind  would 
api)ear  clear  and  his  conversation  would  be 
rational  and  intelligent,  and  at  other  times 
not.  However,  he  never  regained  his  physi- 
cal or  mental  strength  sufiBciently  to  engage 
in  business. 

The  record  shows  that  a  premium  on  said 
policy  was  due  on  August  8,  1918,  and  that 
this  premium  was  never  paid  or  tendered  to 
the  company;  that  the  policy  provided  for 
30  days  of  grace  within  which  to  pay  said 
premium ;  that  said  premium  was  never  paid, 
or  tendered  to  the  company  during  said  peri- 
od of  grace,  or  at  any  other  time. 

It  was  further  shown  that  on  July  13, 
1918,  the  Jackson  ofllce  of  the  New  Tork  Life 
Insurance  Company  mailed  to  the  insured, 
Julius  A.  Alexander,  at  Montrose,  Miss.,  tbe 
usual  and  customary  notice  of  premium  due 
on  August  8,  1918,  on  the  polidy  in  question. 

On  August  31,  1918,  the  following  letter 
was  received  at  the  Jackson,  Miss.,  branch 
office  of  the  New  Tork  Life  Insurance  Com- 
pany: 

"Montrose,  MississippL    8— 2&— 18. 
"Gentlemen:     Have  you  mailed  me  a  state- 
ment  of  my  policy  of  third  payment  1918  <No. 
6150580).    If  yon  have  I  have  never  received 
tbe  same. 

"Yours  very  truly,  J.  A.  Alexander." 


Digitized  by 


Google 


Mlas.) 


NEW  YORK  LIFE  INS.  CO, 
(UBo.) 


V.  ALEXANDER 


95 


On  the  same  day  the  following  letter  was 
written  and  mailed  to  Mr.  Alexander,  In 
reply  to  the  above: 

"Au^Bt  SI,  1918. 
"ISt.  JoUua  A.  Alexander,  Moctrose,  Missia- 
aippi— Dear  Sir:  Be  Policy  No.  6150580.  Re- 
piyiag  to  your  letter  of  the  2dth  instant,  I  beg 
to  advise  that  a  quarterly  preminm  of  $23.06 
was  due  under  your  above  numbered  policy  on 
August  8,  1918.  If  your  check  is  mailed  on  or 
before  September  8th,  it  wfll  be  accepted, 
•^onra  very  truly, 

"H.  EL  Oraham,  Oashier." 

To  explain  this  letter  the  plaintiff  intro- 
dnced  as  a  witness  Dewitt  Alexander,  a 
young  man  about  21  years  of  age,  the  ion 
of  Julius  A.  Alexander,  deceased,  the  in- 
snred.  This  young  man  testifled  that  the 
letttf  ptirportiiig  to  have  been  written  by  J. 
A.  Alexander,  set  out  above,  was  In  fact  writ- 
ten by  the  witness,  Dewitt  Alexander;  that 
In  writing  the  letter  he  had  the  policy  of 
inanrance  In  his  possession,  and  referred 
to  the  policy  when  writing  the  letter,  in  order 
to  ascertain  the  niunber  Of  the  same,  which 
will  be  observed,  he  sets  out  in  bis  letter; 
that  notwithstanding  the  fact  that  he  could 
read  and  write,  and  was  a  young  man  of 
fair  intelligence,  he  made  no  further  attempt 
to  ascertain  when  the  premium  was  due,  or  to 
pay  the  same  when  due.  It  is  further  shown 
that  he  failed  altogether  to  inform  the  com- 
pany of  his  father's  condition,  or  to  make 
any  proof  of  his  alleged  disability. 

It  was  further  shown  that  aivellant,  New 
York  Life  Insurance  Company,  had  no  notice 
or  knowledge  of  any  kind  of  the  alleged  dls- 
abUlty  of  the  insured,  until  several  days  aft- 
er the  death  of  the  insured ;  that  no  proof  of 
any  kind  of  the  alleged  disability  of  the  in- 
sured was  ever  made  or  furnished  to  the 
company;  and  that  the  first  knowledge  the 
company  had  of  the  alleged  disability  of  the 
insured  was  after  the  death  of  the  insured, 
when  the  brother  of  the  insured  called  at  the 
Jackson  office  of  the  company,  and  asked  for 
blanks  to  make  proof  of  his  brother's  death. 

The  court  rendered  a  Judgment  in  favor  of 
the  plaintiff,  for  the  amount  sued  for,  and 
the  defendant  has  appealed. 

The  authorities  seem  to  be  against  the 
view  adopted  by  the  trial  court  The  policy 
med  on  was  and  is  the  contract  between  the 
company  and  the  insured.  The  company 
ftgreed  to  pay  a  certain  sum  upon  tlie  recep- 


tion of  the  proof  provided  for  by  the  contract 
of  Insurance.  As  was  said  by  the  Supreme 
Court  of  New  York  in  Wheeler  v.  Connecticut 
Mutual  Ins.  Co.,  82  N.  Y.  660,  37  Am.  Rep. 
697. 

"WhOe  as  a  general  rule,  where  the  perform- 
ance of  a  duty  created  by  law  is  prevented  by 
inevitable  accident,  without  the  fault  of  a  party, 
the  default  will  be  excused,  yet  when  a  person 
by  express  contract  engaged  absolutely  to  do 
an  act  not  impossible  or  unlawful  at  the  time, 
neither  inevitable  accident,  nor  other  unfore- 
seen contingency  not  within  his  control,  will  «z- 
case  him,  for  the  reason  that  be  might  have 
provided  against  them  by  his  contract" 

The  Supreme  Court  of  the  United  States 
In  Thompson  v.  Ins.  Co.,  104  U.  S.  252,  26 
L.  Ed.  766,  had  this  to  say: 

"In  the  second  replication  the  excuse  set  up 
is  that  before  the  note  fell  due  Thompson  be- 
came sick  and  mentally  and  physically  incapa- 
ble of  attending  to  business  antQ  his  death  on 
the  3d  day  of  November,  1874,  and  that  the 
plaintiff  was  ignorant  of  the  outstanding  note. 
We  have  lately  held,  in  the  case  of  Klein  v.  Ins. 
Co.  (Ante.  662),  decided  at  the  present  term, 
that  sickness  or  incapacity  is  no  ground  for 
avoiding  the  forfeiture  of  a  life  policy,  or  for 
granting  relief  in  equity  against  forfeiture. 
The  rule  may,  in  many  cases,  be  a  hard  one; 
but  it  strictly  follows  from  the  position  that  the 
time  of  payment  of  premium  is  material  in  this 
contract,  as  was  decided  in  the  case  of  New 
York  Life  Ins.  Co.  v.  Statham,  96  U.  S.  24.  2S 
L  Ed.  789.  Prompt  payment  and  regular  inter- 
est constitute  the  life  and  soul  of  the  life  in- 
surance business;  and  the  sentiment  long  pre- 
vailed that  It  could  not  be  carried  on  without 
the  ability  to  impose  stringent  conditions  for 
delinquency.  More  liberal  views  have  obtained 
on  this  subject  in  recent  years,  and  a  wiser  pol- 
icy now  often  provides  express  modes  of  avoid- 
ing the  odious  result  of  forfeiture.  The  law, 
however,  has  not  been  changed,  and  if  a  for- 
feiture is  provided  for  in  case  of  nonpayment  at 
the  day,  the  courts  cannot  grant  relief  against 
it  The  insurer  may  waive  it,  or  may  by  his 
conduct  lose  his  right  to  enforce  it;  but  that 
isalL" 

Cases  might  be  multiplied  holding  that 
the  contract  controls.  It  Is  our  opinion  that 
the  verdict  was  in  direct  opposition  to  the 
provisions  of  the  terms  of  the  contract.  The 
proof  of  disability  was  never  made,  and  the 
Judgment  of  the  court  below  will  be  reversed, 
and  the  cause  dismissed. 

Reversed  and  dismissed. 
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(123  MiSB.  358) 

FAUNTLEROY  at  al.  v.  MAROIS  et  al. 
(NO.  20992.) 

(Sapr«me  Court  of  MississippL    Jane  28, 1920.) 

(Syllabiu  by  ihe  Court.) 

1.  Mortgages  #=s356— Statute  as  to  posting  ao* 
tloes  of  foreoiosare  sale  oonstrued. 

That  part  of  section  2772,  with  amendments, 
Code  of  1906  (section  2276,  Hemingway's  Code), 
which  reads  as  follows:  "Sale  of  said  lands 
shall  be  advertlRed  for  three  consecutive  weeks 
preceding  such  sale,  in  a  newspaper  published  in 
the  connty,  or,  if  none  is  so  published,  in  some 
paper  having  a  general  circulation  therein,  and 
by  posting  one  notice  at  the  courthouse  of  the 
county  where  the  land  is  situated,  for  said  time, 
and  such  notice  and  advertisement  shall  dis- 
close the  name  of  the  mortgagor  or  mortgagors 
whose  property  is  advertised  for  sale"— requires 
the  posting  of  a  notice  of  the  sale  at  the  court- 
house door  of  the  county  where  the  land  is 
situated,  bi  both  instances,  viz.  when  the  sale  is 
advertised  for  three  consecutive  weeks  in  a 
newspaper  published  in  the  county,  and  also 
when  the  sale  is  advertised  in  a  newspaper  hav- 
ing a  general  circulation  therein. 

2.  Mortgages  «=335S— Foreclosure  sals  not  "ad* 
vertlsed"  by  posttng  Invalid. 

That  part  of  this  section  which  reads  as 
follows:  "No  sale  of  lands  under  a  deed  of 
trust  or  mortgage  shall  be  valid  unless  such 
sales  shall  have  been  advertised  as  herein  pro- 
vided for,  regardless  of  any  contract  to  the 
contrary" — makes  invalid  a  sale  where  a  notice 
was  not  posted  as  required  at  the  courthouse 
door.  The  posting  of  the  notice  at  the  court- 
house door  constitutes  a  part  of  the  advertise- 
ment. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adver- 
tise.] 

3.  Mortgages  «==>369( I)— Receipt  reciting  trus- 
tee's sale  and  surrender  of  possession  of 
mortgagor  held  not  to  estop  mortgagor  to 
assert  title. 

When  the  mortgagor  continues  in  posses- 
sion of  lands  for  a  year  and  a  half  after  the 
foreclosure  sale  at  which  the  lands  were  pur- 
chased by  the  mortgagee,  and  subsequentiy 
surrenders  possession  to  the  mortgagee  upon 
payment  of  a  valuable  consideration  to  her,  but 
still  asserts  titie  to  the  lands  in  question,  no 
estoppel' arises  by  virtue  of  signing  a  receipt 
reciting  the  trustee's  sale  and  the  surrender  of 
possession  by  her. 

In  Bana 

Appeal  from  Chancery  Court,  JefFerson 
Connty;  R.  W.  Cutrer,  Chancellor. 

Suit  by  W.  B.  Faontleroy  and  others 
against  Chas.  Iflardls  and  others.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeaL 
Reversed  and  remanded. 

Truly  &  Truly,  of  Fayette,  and  O.  O.  Lyell, 
of  Jackson,  for  appellants. 


Ratcliff  &  Kennedy,  of  Natchez,  for  appel- 
lees. 

SYKES,  J.  The  appellants,  as  the  widow 
and  minor  children  of  Frank  B.  Fknntletoy, 
deceased,  brought  suit  by  bill  In  chancery 
court  to  set  aside  a  trustee's  deed  to  lands 
owned  by  the  deceased  and  purchased  at  the 
trustee's  sale  by  Frank  Jnnktn,  appellee. 
The  case  was  heard  on  pleadings  and  proof, 
and  the  bill  dismissed,  from  which  aecree 
this  appeal  Is  prosecuted.  It  will  be  unneces- 
sary to  set  forth  fully  all  of  the  allegations 
of  the  pleading  and  the  testimony  In  the 
case.  The  material  facts  necessary  for  an 
understanding  of  this  opinion  are  briefly 
stated  as  follows: 

The  deed  of  trust  under  which  the  land 
was  sold  provided,  among  other  things,  that 
the  "trustee  shall  •  •  •  proceed  to  sdl 
and  convey  to  the  highest  and  best  bidder 
for  cash  all  of  the  above  described  property, 
after  first  giving  notice  of  the  time,  place, 
and  terms  of  the  sale  according  to  law." 

Since  the  deed  of  tmat  provided  that  the 
sale  must  be  for  cash,  then  Que  terms  of  the 
sale  were  provided  for,  and  the  sale  was 
therefore  to  be  made  under  section  2772, 
Code  of  1906,  as  amended,  the  final  amend- 
ments appearing  in  section  2276,  Heming- 
way's Ck>de.  The  trustee's  deed  recites  that 
the  property  was  advertised  for  sale  "by  hav- 
ing written  advertisement  published  for 
three  consecutive  weeks  In  the  Fayette 
Chronicle,  a  newspaper  published  In  Fayette, 
Miss.,  and  did  further  post  a  copy  of  said 
notice  of  sale  at  the  easterly  door  of  the 
courthouse  of  Jefferson  county.  Miss.,  on  the 
29th  day  of  July,  1914,  where  the  same  re- 
mained so  posted  untU  this  day."  The  prop- 
erty was  sold  on  Monday  the  24th  day  of 
August,  1914.  Before  the  trial  the  bill  of 
complaint  was  amended  so  that  it  charged 
that  the  sale  was  void  because  no  notice  of 
the  time,  place,  and  terms  of  sale  was  posted 
for  the  proper  time  at  the  courthouse  in 
Fayette,  Miss.  This  allegation  was  denied  by 
the  amended  answer  of  defendants. 

The  testimony  in  the  case  shows  that  aft- 
er the  death  of  Mr.  Fauntleroy  letters  of  ad- 
ministration upon  his  estate  were  taken  out 
by  his  widow;  that  In  this  administration 
proceeding  she  was  represented  by  Mr.  I*  T. 
Kennedy  and  Mr.  h.  !•.  Posey  as  attorneys. 
She  continued  to  consult  with  Mr.  Posey 
with  reference  to  the  sale  of  the  land  under 
the  deed  of  trust  Mr.  Kennedy  was  the 
trustee  and  made  the  sale.  The  testimony 
relating  to  the  failure  of  the  trustee  to  post 
a  notice  at  the  bulletin  board  Is  uncontra- 
dicted. Mr.  Posey  was  the  only  witness  in- 
troduced by  either  side  on  this  fact  He  tes- 
tified that  he  posted  the  notice  of  the  tms- 
tee's  sale  on  the  bulletin  board  at  the  request 
of  Mr.  Kennedy;    that  he  received  this  no- 
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tlce  from  Mr.  Kennedy  the  latter  part  of 
July;  and  that  be  posted  It  "somewhere 
about  the  10th  of  August"  He  was  then 
asked  U  that  was  the  only  notice  on  the  bul- 
letin board,  and'  his  answer  was,  "Yes,  sir," 
and  that  that  was  the  only  notice  he  filed 
and  posted.  He  was  later  on  again  asked  If 
that  was  the  only  notice  that  was  posted  on 
the  bulletin  board  to  which  he  answered, 
"Yes,  sir,"  The  defendants  Introduced  no 
testimony  whatever  to  controvert  this  testi- 
mony of  Mr.  Posey,  but  relied  upon  the  recit- 
al in  the  trustee's  deed  that  such  notice  was 
posted  on  the  29th  day  of  July.  Under  this 
positive  testimony  of  Mr.  Posey  we  think  the 
presumption  in  the  trustee's  deed  disappear- 
ed, and.  In  the  absence  of  any  proof  to  the 
contrary,  it  affirmatively  appears  that  the 
notice  of  the  sale  of  these  lands  was  not 
posted  npon  the  bulletin  board  three  weeks 
preceding  the  sale  of  the  land.  We  are 
therefore  called  upon  to  construe  that  part 
of  section  2276  of  Hemingway's  Code  (section 
2772,  with  amendments.  Code  of  190Q  which 
reads  as  follows: 

"Sale  of  said  lands  shall  be  advertised  for 
three  consecutive  weeks  preceding  sach  sale, 
in  a  newspaper  published  in  the  connty,  or,  if 
none  is  so  published,  in  some  paper  having  a 
general  circnlation  therein,  and  by  posting  one 
notice  at  the  courthouse  of  the  county  where 
the  land  is  situated,  for  said  time,  and  such  no- 
tice and  advertisement  shall  disdose  the  name 
ct  the  mortgagor  or  mortgagors  whose  prop- 
erty is  advertised  for  sale." 

[1]  We  think  the  proper  construction  of 
this  sentence  is  that  the  clause  beginning 
"and  by  posting  one  notice  at  the  court- 
honse^"  etc,  is  an  additional  method  of  ad- 
yertising  the  sale  of  the  lands,  and  applies 
both  to  where  the  lands  have  been  advertised 
In  a  newspaper  published  in  the  county,  as 
well  as  to  where  none  is  so  published,  and 
the  newspaper  advertisement  has  to  be  made 
In  a  newspaper  having  a  general  elrculatlon 
therein.  The  various  clauses  of  the  sentence 
are  all  separated  by  commas.  The  entire 
purpose  and  intent  of  the. sentence  Is  to  give 
ample  advertisement  to  the  sale  of  lands 
both  by  publication  in  a  newspaper  and  by 
posting  a  notice  at  the  courthouse  door.  The 
notice  at  the  courthouse  is  required  to  be 
posted  in  both  instances  and  constitutes  a 
part  of  both  advertisements. 

While  this  precise  question  has  not  been 
presented  to  the  court  for  decision  where  the 
point  was  at  issue,  this  court,  in  dealing 
'With  this  section  in  the  case  of  Wllczlns^I 
T.  Watson,  110  Miss.  86,  69  South.  1009,  has 
clearly  foreshadowed  how  the  question  would 
be  detnmlned  by  the  court  If  presented.  In 
speaking  of  this  statute,  in  this  opinion  by 
Stevens,  Justice,  it  is  said: 

"The    statute    was    designed,    among    other 
things,  to   give  doe  publicity  to   sales  under 
4eeds  of  trust  by  requiring  a  reasonable  no- 
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tice  of  sale,  the  posting  of  one  notice  at  the 
courthouse  door  of  the  connty  where  the  land 
is  situated,  and  publication  in  a  newspaper 
of  that  county— wise  provisions  calculated  not 
only  to  give  dne  notice  to  the  owner  of  the 
lands  but  also  to  prospective  bidders." 

[2]  This  section  of  the  Code  further  pro- 
vides: 

"No  sale  of  lands  under  a  deed  of  trust  or 
mortgage  shall  be  valid  unless  snch  sales  shall 
have  been  advertised  as  herein  provided  for, 
regardless  of  any  contract  to  the  contrary." 

It  is  contended  by  the  appellee  that,  eyea 
though  no  notice  were  posted  at  the  courb- 
house  door,  and  that  such  notice  is  neces- 
sary, yet  the  sale  shall  not  be  Invalidated 
because  the  notice  is  not  a  part  of  the  ad- 
vertisement, and  that  the  sentence  above 
quoted  only  Invalidates  sales  which  have  not 
been  advertised.  This  section,  however,  pro- 
vides that  sales  of  lands  shall  be  adTertlsed 
"in  a  newspaper  •  •  •  and  by  posting 
one  notice  at  the  courthouse,"  etc.  The 
posting  of  the  notice  constitutes  a  part  of  the 
advertisement. 

The  testimony  In  the  case  also  shows  that 
Mrs.  Fauntleroy  was  left  in  possession  of  the 
property  after  the  sale  for  about  a  year  and 
a  half.  She  claimed  to  have  an  oral  agree- 
ment with  the  appellee,  Frank  Junkln,  by 
which  she  had  some  Interest  In  the  property. 
The  question  of  giving  possession  of  the 
property  to  Mr.  Junkln  came  up  at  which 
time  the  following  receipt  was  signed  by 
Mrs.  FannUeroy: 

"Enow  all  men  by  these  presents  that  where- 
as, my  late  huslxmd,  F.  B.  Fauntieroy,  was 
largely  indebted  to  Frank  Junkin  of  Adams 
county,  Miss.,  which  said  indebtedness  was 
secured  by  a  deed  in  trust  on  all  the  lands 
and  considerable  personalty  owned  by  the  said 
Fauntieroy,  deceased;  and  whereas,  the  said 
Fauntieroy  died  intestate  and  insolvent,  and 
the  said  Frank  Junkln  was  forced  to  foreclose 
and  did  foredose  said  deed  in  trust,  and 
became  the  purchaser  at  the  sale  thereof  at  a 
price  far  less  than  his  deed  in  trust  on  the 
same;  and  whereas,  the  said  Frank  Junkin,  on 
account  of  his  friendship  for  my  deceased  hus- 
band and  his  family,  has  not  only  given  to  me 
for  them  certain  stock,  but  has  allowed  us  to 
remain  on  said  property  for  more  than  one 
year  after  said  sale,  without  the  payment  of 
rent  or  any  amount  whatever;  and  whereas,  he 
now  demands  possession  of  the  property  which 
he  has  owned  for  more  than  one  year,  and  of- 
fers to  give  me  for  myself  and  children  the 
sum  of  $1,000.00  in  cash,  rather  than  give  us 
free  use  of  his  place  for  another  year:  Now, 
therefore,  this  is  to  acknowledge  that  the  said 
Frank  Junkin  has  this  day  given  me  the  said 
sum  of  $1,000.00  npon  the  conditions  above  set 
forth.  Witness  my  signatare  this  the  8d  day 
of  Jan..  1916. 

"[Signed]    Mrs.  Edfie  Fanntieroy." 

It  was  testified  to  by  Mrs.  Fauntieroy  tttat 
it  was  understood  and  agreed  that  this  mon- 
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ey  was  paid  ber  In  order  that  JunUn  might 
get  itoBsesslon  of  the  property,  and  that  at 
that  time  she  told  Junkln  that  she  claimed 
title  to  the  property  for  herself  and  for  her 
minor  children. 

[3]  We  see  nothing  in  this  receipt  to  estop 
Mr&  Faantleroy  from  asserting  her  rights  In 
this  proceeding.  The  receipt  merely  recites 
the  foreclosure  of  the  deed  of  trust  and  that 
appellee  Junkin,  on  account  of  friendship, 
bad  given  appellants  certain  stock,  and  had 
allowed  them  to  remain  on  tbe  property  more 
than  a  year  after  the  sale  without  the  pay- 
ment of  any  rent.  It  receipts  him  for  the 
$1,000  paid  her  at  that  time.  By  this  re- 
ceipt she  In  no  yay  admits  that  the  trustee's 
sale  was  valid  nor  disclaims  any  title  or  in- 
terest in  the  property.  Consequently  there 
Is  no  estoppel  arising  therefrom  which  pre- 
vents Mrs.  Fauntleroy  from  asserting  her 
equity  In  this  property. 

We  omitted  to  state  that  the  diancdlor 
found  as  a  fact  that  there  was  no  iMWtlng  of 
the  notice  at  the  courthouse  door,  but  held 
that  no  such  posting  was  necessary  where 
the  sale  had  been  advertised  in  a  paper  pub- 
lished In  the  county. 

The  decree  of  the  lower  court  Is  reversed, 
and  a  decree  will  be  entered  here  setting 
aside  the  trustee's  sale,  and  the  cause  re- 
manded for  further  proceedings. 

Beversed  and  remanded. 


(U2  Mlas.  SB) 
YAZOO  L  M. 


V.  R.  CO.  V.  M0THER8HED. 
(NO.  21054.) 


(Suprems  Court  of  MissiBSippL 
1920.) 


Jon*  28» 


(BytMut  hv  iK»  Oowrt.) 

1.  Appeal  and  error  <s=3l050(l)— ■"  husband's 
action  for  Injuries,  evidence  of  Injuries  to  wife 
In  sams  aocldsot  held  harmless. 

In  a  suit  for  injuriea  to  a  person  injured  at 
a  railroad  croBsing,  evidence  of  the  nature  and 
extent  of  injuries  sustained  by  his  wife  in  the 
same  accident  was  inadmissible,  but  not  rever- 
sible error  in  this  case. 

2,  Damages  «=>I32(7)— More  than  $7,000  held 
grossly  excessive  for  bruises  and  lacerations 
and  Injnry  to  anUe. 

In  a  suit  for  compensatory  damages  for 
personal  injuries  sustained  at  a  railroad  cross- 
ing, where  tbe  testimony  showed  tliat  the  in- 
jured party  suffered  bruises  and  lacerations  to 
the  face,  body,  and  one  leg,  the  severest  injury 
being  a  laceration  of  great  depth  over  tbe  in- 
step, in  which  were  imbedded  several  pieces 
of  glass,  which  were  removed  after  an  X-ray 
lamination,  wliich  injury  took  two  or  three 
months  to  heal,  and  resulted  in  a  slight  deformi- 
ty to  tbe  anlde,  a  verdict  for  over  $7,000  is 
grossly  excessive. 


In  Banc. 

Apiteal  fnHD  Circnit  Ooort,  Quitman  Coun- 
ty;  W.  A.  Alcorn,  Judge. 

Action  by  J.  L.  Dowdy  against  the  Tasoo  St 
llississlppl  Valley  Bailroad  Company.  On 
plaintUTs  death,  the  suit  was  revived  in  the 
name  of  E.  L.  Mothershed,  administrator,  and 
from  a  Judgment  for  plalntiir,  defendant  ai^ 
peals.    Affirmed,  with  remittitur. 

St  John  Waddell,  Charles  N.  Borch,  and 
H.  D.  Minor,  all  of  Memphis,  Tenn.,  for  ap- 
pellant 

Maynard  &  Fltz  Gerald,  of  (Harksdale,  for 
appellee. 


SYKES,  J.  J.  li.  Dowdy  Instituted  In  tha 
circuit  court  a  suit  for  i>ersonal  injuries  sos- 
tained  by  him  at  Iiambert  Miss.,  claiming 
that  an  automobile  truck  in  which  he  was  rid- 
ing was  struck  by'  a  train  of  the  api)ellant 
railroad  company;  the  truck  being  turned 
over  and  dragged  by  the  engine  80  or  40  feet, 
and  Dowdy  sustaining  a  number  of  lacera- 
tions, bmlsea,  and  InJurlea  The  accident  oc- 
curred In  the  Incorporated  town  of  Lambert, 
on  the  principal  street  crossing.  The  wife 
of  Dowdy  was  in  the  truck  with  him,  and 
also  sustained  severe  injuries.  Before  the 
trial  of  the  case  Dowdy  died  from  other 
causes  eight  months  after  the  accident 

Mr.  Dowdy  sustained  cuts  and  bruises  on 
his  face,  and  other  parts  of  his  body,  and  on 
one  leg;  his  severest  injury  being  a  lacera- 
tion of  great  depth  over  the  instep,  in  which 
was  imbedded  three  pieces  of  glass.  He  was 
taken  at  once  to  a  hospital  in  Memphis,  and 
remained  In  the  hospital  for  a  week  or  10 
days  nnder  the  treatment  of  the  railroad 
surgeon.  He  returned  to  Lambert  on  crutch- 
es, and,  the  wound  on  his  Instep  falling  to 
heal,  he  wmt  back  to  Memphis  and  consulted 
an  eminent  specialist  of  that  city,  who  under 
an  X-ray  examination  discovered  glass  imbed- 
ded in  the  Instep.  The  glass  was  then  re- 
moved and  Mr.  Dowdy  Improved  very  much. 
The  testimony,  however,  was  Conflicting  as 
to  whether  or  not  before  his  death  this  wound 
had  entirely  healed.  His  wife  testified  that 
he  still  suffered  with  it  and  that  there  was 
some  deformity  in  the  ankle  at  the  time  Of 
his  death,  which  caused  him  to  nm  his  shoes 
down,  having  great  trouble  to  wear  a  shoe 
upon  this  foot,  and  that  he  was  not  able  to 
walk  as  well  as  before  the  Injury.  After  the 
death  of  Mr.  Dowdy  the  suit  was  revived  In 
the  name  of  the  administrator.  The  Jury  re- 
turned a  verdict  in  favor  of  the  administrator 
for  $20,000  as  compensatory  damages.  The 
circuit  Judge  considered  the  verdict  grossly 
excessive,  and  ordered  that  the  amount  over 
$12,000  be  remitted;  otherwise,  he  would 
grant  a  new  trial.  This  remittitur  was  made 
by  the  plaintiff,  and  Judgment  was  entered  in 
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the  lower  court  In  favor  of  the  plalntUZ  for 
$12,000. 

[1]  There  are  numerons  asslgninentB  of  er^ 
ror  presented  on  this  ajfoeel.  Over  the  objec- 
tion of  the  appellant  the  plaintiff  -was  allowed 
to  Interrogate  the  specialist  from  Memphis 
and  go  Into  details  about  the  nature  and  char- 
acter of  the  injuries  sustained  by  Mrs. 
Dowdy.  This  was  error,  but  we  would  not 
reverse  the  case  for  this  error  alone.  Rail- 
way Co.  y.  Daniel,  108  Miss.  858,  66  South. 
730.  Some  of  the  instructions  granted  the 
plaintiff  In  the  lower  court  are  technically  In- 
accurate; but  we  think,  considering  all  of 
the  Instructions  given  for  both  parties,  as  a 
whole  the  case  was  fairly  submitted  to  the 
Jury. 

[2]  We  are  of  opinion,  however,  that  the  ver- 
dict Is  still  grossly  excessive,  and  after  very 
careful  consideration  we  have  decided  that 
under  the  facts  relating  to  the  extent  of  the 
injuries  sustained  by  Mr.  Dowdy  a  verdict  for 
over  $7,000  is  grossly  excessive.  If  the  ap~ 
pellee  will  remit  $6,000,  the  Judgment  will  be 
affirmed;  otherwise,  the  cause  will  be  re- 
versed and  remanded. 

Affinded,  with  remittitur. 


<U2  UlSB.  88S) 

HAYNIE  V.  HUDQINS.     (No.  21273.) 

(Supreme  Oourt  of  Mississippi.    June  28, 
1020.) 

(Bvttalnu  J>v  tlte  Oourt) 

1.  Habsas  oorput  <e=>59— Whea  averments  of 
sworn  Mswar  must  ba  considered  as  true 
stated. 

When  a  habeas  eorpns  cause  is  heard  upon 
petition  and  answer,  both  sworn  to,  the  aver- 
ments of  the  answer  mast  be  considered  as 
true. 

2.  Divorce  4=3332— Effect  of  foreign  decree  as 
to  eondltloas  before  and  after  divorce  stated. 

The  judgment  of  a  court  of  a  slater  state  in 
a  divorce  proceeding,  granting  a  wife  a.  divorce 
and  awarding  to  her  the  custody  of  a  minor 
child,  will  be  given  full  faith  and  credit,  and 
taken  as  decisive  of  the  facta  and  conditjona  ex- 
isting at  the  time  of  the  divorce;  bat,  in  a  pro- 
ceeding between  the  parents  for  the  custody  of 
the  child  in  this  state,  the  previous  adjudica- 
tion has  no  controlling  force  and  effect  upon 
facts  and  conditions  sabaequently  arising  after 
the  decree  of  divorce. 

8.  Habeas  oorpas  <Ss>93— Conrt  can  Inquire  In- 
to custody  of  child  as  between  parents  divoro- 
ed  In  foreign  state. 
Where  a  child  was  brought  into  this  atate 
and  is  in  the  custody  of  its  father,  a  resident 
dtisen  of  this  state,  in  a  habeas  corpus  pro- 
ceeding brought  by  tise  mother  for  the  posses- 
sion of  the  child,  and  the  answer  of  the  father 
to  the  petition  alleges  an  abandonment  of  the 
child  by  the  mother,  and  that  snbsequently  to 
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the  decree  of  divorce  of  a  sister  state  award- 
ing its  custody  to  the  mother  she  has  become 
an  unfit  and  unsuitable  person  to  have  the  cus- 
tody of  the  child,  this  court  has  jurisdiction  to 
inquire  into  the  merits  of  the  controversy. 

4.  Habeas  corpus  ^999(3)— Child's  wslfare  is 
paramount  consideration. 
In  a  contest  between  a  father  and  mother 
for  the  custody  of  a  child  the  welfare  of  the 
child  is  the  paramount  consideration  of  the 
court 

In  Banc. 

Appeal  from  Circuit  Court,  Hinds  Comity; 
li.  B.  Jones,  Special  Judge. 

Habeas  corpus  by  Mrs.  Bonnie  B.  Hudgins 
against  W.  B.  Haynle,  for  the  recovery  of 
the  possession  of  a  minor.  Judgment  for  pe- 
titioner, and  respondent  appeals.  Beversed 
and  remanded. 

Teat  &  Potter,  of  Jackson,  for  appellant. 
Scott  &  Scott,  of  Jackson,  for  appellee. 

SYKKS,  J.  This  suit  is  a  habeas  corpus 
proceeding  In  which  the  app^ee,  Mrs.  Hud- 
gins, was  petitlouer  and  appellant,  W.  B. 
Haynle,  respondent  or  defendant,  for  the  r»- 
covery  of  the  possession  of  a  minor  daughter 
named  Bettle  B.  Haynle,  whose  age  la  about 
14  years.  The  suit  was  originally  brought  be- 
fore the  circuit  Judge,  and  was  by  him  trans- 
ferred to  the  chancery  court.  The  suit  pre- 
sents a  controversy  for  the  custody  of  the 
child  between  the  appellee  mother  and  the  ap- 
pellant father.  The  substantial  averments 
of  the  petition  are.  In  substance,  as  follows. 

Mrs.  Hudgins  and  Haynle  were  marilod  In 
Memphis,  Tenn.,  in  1905.  In  1906  the  appel- 
lant, Haynle,  in  the  circuit  court  of  Shelby 
county,  Tenn.,  flled  a  petition  for  divorce 
against  his  then  wife.  The  wife  flled  an  an- 
swer and  cross-bill.  Upon  the  trial  of  this 
divorce  proceeding  no  testimcmy  was  offered 
by  the  husband,  and  the  original  petitlou 
was  dismissed,  but  the  case  was  retained  for 
adjudication  upon  the  merits  of  the  croes-pe<' 
tltlon,  and  upon  the  hearing  the  wife  was 
granted  a  divorce  from  W.  B.  Haynle  upon 
the  ground  of  cruel  and  Inhuman  treatment 
At  tills  time  the  daughter,  Bettle  K.  Haynle, 
was  a  baby,  and  the  decree  of  the  court  fur- 
ther recites  that— 

"She  [Mrs.  Haynle]  appearing  to  be  a  proper 
person  to  have  the  custody  of  said  child,  the 
cnatody  of  the  same  la  hereby  awarded  to  the 
croas-complainant,  Bonnie  B.  Haynie,  and  the 
defendant  W.  B.  Haynie,  ia  hereby  perpetually 
enjoined  from  interfering  with  her  in  the  mat- 
ter of  the  custody  of  the  aaid  child,  and  from 
any  other  kind  of  Interference  with  or  molesta- 
tion of  the  said  cross-complainant  or  of  aaid 
child." 

It  Is  further  alleged  In  the  petition  that 
from  the  date  of  the  decree  until  recently 
Mrs.  Hudgins  has  had  the  care  of  this  chlldt 
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and  bas  snitported  her,  someUmes  leaving  the  [ 
child  In  the  possession  of  her  sister,  or  other 
relatives  of  relator,  when  it  was  not  conven- 
ient for  her  to  keep  the  child  In  her  possession 
and  at  the  same  time  work  for  her  support ; 
that  at  the  time  of  the  divorce  proceeding  the 
respondent  (Jlaynle)  disowned  the  child,  and 
refused  to  claim  It  as  his  own ;  that  he  has 
done  nothing  for  the  chUd,  neither  has  he 
made  any  claim  for  her  possession  up  until 
a  few  weeks  ago. 

It  is  further  alleged  that  since  the  final 
decree  of  divorce  both  relator  and  respondait 
have  married  again ;  that  some  time  in  Feb- 
ruary, 1920,  W.  B.  Haynle  went  to  Memphis, 
and  succeeded  In  getting  possession  of  the 
child  by  entldng  her  away  from  her  home 
and  bringing  her  to  Clinton,  Hinds  county. 
Miss.,  and  that  he  now  has  her  in  his  pos- 
session and  illegally  detains  her;  that  the 
child  rightfully  belongs  to  the  relator,  In  ac- 
cordance with  the  final  decree  In  the  divorce 
proceeding  above  referred  to. 

The  answer  in  substance  admits  the  mar- 
riage and  decree  of  divorce  as  averred  in  the 
petition.  It  denies  that  the  relator  had 
diarge  of  the  chUd  or  had  supported  her,  or 
had  left  the  child  in  possession  of  a  sister. 
It  avers  that  the  child  is  his.  It  admits  the 
remarriage  of  both  relator  and  respondent 
It  denies  that  he  enticed  the  child  away 
from  Its  home  in  Tennessee,  but  avers  that 
the  relator  had  abandoned  the  child  complete- 
ly, and  that  the  child  was  in  the  custody  of 
Its  maternal  grandmother,  and  that  at  the 
request  of  the  grandmother  the  respondent 
took  possession  of  the  child  and  brought  her 
to  his  home  in  MlsslsslppL  The  answer  is 
then  headed  "Cross-Bill."  There  was  no  ne- 
cessity for  this  heading,  and  the  averments 
contained  in  the  so-called  cross-bill  should 
be,  and  will  be,  treated  by  us  as  averments 
of  the  answer. 

Without  stating  In  detail  the  facts  ber^ 
contained,  it  is  sufilcient  to  say  that.  If  prov- 
&a,  they  show  that  since  the  rendition  of  the 
decree  of  divorce  in  Shelby  county,  Tenn.,  the 
mother  of  the  child,  Mrs.  Hudgins,  has  be- 
o(Hne  and  is  now  an  unsuitable  and  unsafe 
person  to  have  the  care  and  custody  of  this 
child ;  that  the  child  has  taken  her  dmnldle 
In  Hinds  county,  Miss.;  that  she  is  an  un- 
usually precocious  child,  in  her  fourteenth 
year;  that  she  does  not  desire  to  live  with 
the  relator,  bat  is  devotedly  attached  and  de- 
sires to  live  with  her  father.  It  then  alleges 
facts  tending  to  show  that  the  father  is  a 
suitable  person  to  have  the  care  and  custody 
of  the  child.  The  answer  was  sworn  to  by 
the  appellant,  Haynle. 

The  case  was  tried  before  the  chancellor 
upon  the  petition  and  answer,  and  the  prayer 
of  the  petition  was  granted,  and  the  custody 
of  the  child  was  awarded  to  Mrs.  Hudgins. 
An  appeal  with  supersedeas  was  prosecuted 
to  this  court. 


It  Is  the  contention  of  the  appeOee  tbat 
the  question  presented  on  this  appeal  is  one 
of  Jurisdiction.  This  contention  Is  aptly 
stated  by  appellee  in  his  brief  as  follows: 

"In  order  to  show  what  court  has  jurisdiction 
of  Bettie^B.  Haynle  to  determine  tlie  merits 
of  tbis  case,  we  shall  undertake  to  establish: 
First,  that  domicile  determines  Jurisdiction; 
second,  that  the  domicile  of  a  child  whose  cus- 
tody is  awarded  to  its  mother  in  a  divorce  pro- 
ceeding is  that  of  its  mother;  third,  that  tb* 
snrreptitiouB  act  of  the  father  or^  a  stranger  in 
removing  the  child  from  the  domicile  of  the 
mother  does  not  change  its  domicile,  and  defeat 
the  jurisdiction  of  the  conrts  of  its  mother's 
residence  to  determine  the  welfare  of  the 
ChUd." 

As  sustaining  this  contention,  the  appellee 
relies  upon  the  cases  of  Wells  v,  Andrews, 
eO  Miss.  873,  and  Hemdon  et  ux.  r.  Bonner, 
d7  Miss.  328,  52  Sonth.  513. 

In  the  case  of  Wells  y.  Andrews,  supra,  the 
parents  of  the  children  resided  In  Tennessee 
at  the  time  of  their  death.  The  appellant. 
Wells,  was  the  lawfully  constituted  guardian 
of  the  minors,  appointed  by  the  proper  conrt 
In  Tennessee,  llie  minora  were  removed  at 
the  instance  of  their  grandmother  to  Missls- 
slppL  Under  these  conditions  the  court  held 
that  the  minors  were  domiciled  in  Tennessee- 
and  that  the  Jurisdiction  of  the  court  tber& 
over  them  and  their  estate  there  was  not 
destroyed  by  their  removal  by  their  grand- 
mother to  MlsslsslppL  There  was  no  alle- 
gation in  that  case  that  the  guardian  was  an 
unsuitable  person  to  bave  the  care  and  cus- 
tody of  the  cblldrai.  In  fact,  the  children 
were  surreptitiously  removed  from  Tennessee 
into  Mississippi  during  the  pendency  of  the 
guardianship  proceedings  and  before  the 
guardian  had  been  appointed. 

In  the  case  of  ±lemdon  v.  B<nuier,  snpra, 
Bonner  had  been  legally  appointed  guardian 
of  the  persons  and  estates  of  the  minors  by 
the  chancery  court  of  Jones  county.  The  mi- 
nors were  on  a  visit  to  their  grandparents  In 
Jones  county.  The  grandparents  declined  to 
send  the  children  home,  and  the  guardian 
was  compelled  to  bring  habeas  corpus  pro- 
ceedings for  their  possession.  In  the  ojAaUm 
at  the  court  it  Is  said  that — 

"The  right  to  the  custody  of  infants  having 
a  guardian  Is  fixed  by  statute  in  this  state, 
•  *  •  which  provides  that  'the  guardian  of 
a  minor  who  has  no  parent  shall  be  entitled  to 
the  custody  of  the  minor  as  well  as  of  his  es- 
tate, or  the  court  or  the  chancellor  may  ap- 
point one  person  to  be  the  gnardlan  of  the  per- 
son, and  another  to  be  the  guardian  of  the  es- 
tate of  the  minor.'  •  •  •  The  circuit  jadge 
had  no  power  to  override  the  statute  and  de- 
cree of  the  court  This  decree  under  the  stat- 
ute fixed  the  right  to  the  custody  of  the  wards 
in  the  guardian,  until  vacated  by  the  court  mak- 
ing it  on  a  proper  proceeding  for  that  purpose, 
which  is  amply  provided  for  by  law.  They  ar» 
the  wards  of  the  diancery  court,  which  alone 
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has  the  power  to  determine  wlio  shall  have  the 
custody  o(  their  persons  and  estates.  It  is 
Insisted  that  Foster  t.  Alston,  6  How.  408,  is 
authority  to  the  contrdry.  We  hold  that  it  is 
not.  The  question  there  was  whether  the  tes- 
tamentary guardian  in  Tennessee  (the  uncle) 
was  entitled  to  the  custody  of  his  wards,  as 
against  their  mother  in  Mississippi,  with  whom 
they  were  living,  and  thoroughly  capable  of 
having  their  custody,  care,  and  education.  The 
court  refused  to  recognize  the  legal  right  of 
the  Tennessee  guardian,  under  the  laws  of  that 
state,  as  against  the  right  of  the  mother  and  the 
best  interest  of  the  wards  in  this  state.  •  •  • 
The  qoestion  here  is  whether  the  court  in  a  ha- 
beas corpus  proceeding  will  overturn  a  statute 
of  tlus  state  by  awarding  the  custody  of  the 
minors  to  one  person  when  the  law  says  another 
shall  have  it,  which  we  answer  in  the  negative." 

As  Is  pointed  out  In  this  oidnion,  the  stat- 
utory laws  relating  to  the  appointment  and 
removal  of  guardians  governed  the  decision 
at  that  case.  In  the  Wells  Case,  supra,  tbe 
omtest  was  likewise  between  a  guardian  and 
grandparents.  It  Is  to  be  noted  that  in  neith- 
er case  were  the  rl^ts  of  the  parents  consid- 
ered. 

Neither  of  these  cases  Is  In  conflict  with 
that  of  Foster  v.  Alston,  6  How.  406.  In  that 
case  the  father,  mother,  and  children  resid- 
ed In  Tennessee.  Upon  the  death  of  the  fa- 
ther, an  uncle  by  the  name  of  Alston  was  ap- 
pointed guardian  of  the  i>ersons  and  estates 
of  the  two  minor  children.  Subsequent  there- 
to Mrs.  Alston  married  tbe  appellant,  Foster, 
and  Mr.  and  Mrs.  Foster  then  removed  to 
Holly  Springs,  Miss.  Mrs.  Foster  went  to 
Tennessee,  and  forcibly  took  her  children  and 
carried  them  to  Holly  Springs.  The  guardi- 
an, Alston,  then  brought  habeas  corpus  pro- 
ceedings In  Hol^y  Springs  for  tbe  possession 
of  tbe  children.  The  lower  court  awarded 
htan  possession,  and  the  mother  and  her  sec- 
ond husband  appealed.  In  a  very  elatiorate 
opinion  in  which  the  testimony  Is  carefully 
reviewed,  the  court  considered  the  case  upon 
Its  merits,  and  held  that  it  was  to  the  best 
Interest  of  tbe  children  that  their  care  and 
custody  be  awarded  to  tbe  mother,  and  re- 
versed the  decision  of  the  lower  court.  In 
this  case  the  minors  had  always  lived  in 
Tennessee  until  they  were  forcibly  rern'oved 
by  their  mother  to  Mississippi.  It  will  be 
found  In  the  briefs  of  counsel  for  the  appel- 
lee that  the  contention  Is  made  that  these 
minors  were  wards  of  the  Tennessee  court, 
and  consequently  that  the  court  of  Mississip- 
pi should  not  have  considered  the  case  upon 
Its  merits,  but  should  have  remanded  them  to 
the  Tennessee  guardian.  The  first  sentence 
In  this  opinion  is  as  follows: 

*^  cases  of  this  kind,  we  are  bound  to  con- 
aider  the  interests  of  the  diild,  as  paramount 
to  all  other  considerations.'' 

Again: 

"The  law  has  given  to  onr  courts  the  most 
uboonded  jorisdiction  over  minors.     Fathers 
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may  be  preferred  to  mothers,  mothers  to  fa- 
thers, relatives  to  parents,  or  strangers  to  ei- 
ther, for  the  custody  and  care  of  minors,  where 
the  interests  of  the  child  require  its  exercise." 

In  the  case  of  Taylor  v.  Jeter,  83  Ga.  196, 
81  Am.  Dec.  202,  relied  upon  by  appeUee,  a 
contest  between  the  father  apd  the  maternal 
uncle  of  a  child  (the  mother  being  dead),  the 
father  and  mother  were  divorced  in  Alabama 
and  tbe  custody  of  the  child  was  awarded  to 
the  mother,  and  after  her  death  the  unde 
of  the  child  obtained  its  custody  and  removed 
it  from  Alabama  into  Georgia.  The  father 
sued  out  habeas  corpus  proceedings  to  get 
possession  of  his  chUd.  The  court,  in  speak- 
ing of  the  force  and  effect  of  the  decree  award- 
ing the  custody  of  tbe  child  to  the  mother, 
correctly  says: 

"It  does  not  dissolve  the  relation  of  parent 
and  child  between  Samuel  and  Oscar  T.  Jeter- 
does  not  bastardize  the  latter." 

Again,  It  is  held : 

"Touching  the  guardianship  of  the  child,  the 
decree  settles  nothing,  except  as  between  the 
father  and  mother  under  then  existing  drcnm- 
Btances." 

In  that  case  there  was  no  question  of  the 
fitness  or  unfitness  of  the  father  to  be  the 
costodlan  of  his  minor  diild.  The  court  held 
that  tbe  court  of  Alabama  properly  had  juris- 
diction over  this  controversy,  and  the  child 
was  remanded  to  the  custody  of  its  father. 

The  case  of  Be  Alderman,  167  N.  C.  507, 
73  S.  E.  126,  39  L.  B.  A.  (N.  S.)  988,  was  a 
contest  between  the  fatlier  and  mother  to 
determine  the  custody  of  an  Infant  son.  The 
parties  were  divorced  while  residents  of  the 
state  of  Florida,  and  the  mother  was  given 
the  custody  of  the  minor,  with  permission  to 
the  father  to  visit  the  ChUd.  Subsequent  to 
the  granting  of  this  divorce  tbe  mother  re- 
moved to  North  Carolina  with  the  child.  It 
was  contended  by  the  father  that  under  the 
Florida  decree  he  had  a  vested  right  in  the 
partial  custody  of  the  child  which  the  court 
of  North  Carolina  should  respect  In  Its 
opinion  In  that  case  the  court  said: 

"The  custody  of  children  in  cases  of  the  di- 
vorce and  separation  of  their  parents  ia  a  sub- 
ject as  delicate  as  any  with  which  courts  have 
to  deaL  The  good  of  the  child  should  be,  and 
always  is,  the  chief  tiling  to  be  regarded,  and 
the  governing  principle  wliich  guides  the  judge. 
All  other  consideTationB  sink  into  insignificance. 
Many  cases  and  text-writers  can  be  cited  where 
the  principle  is  announced  that  the  physical, 
moral,  and  spiritual  welfare  of  the  child  is  the 
only  safe  guide  in  cases  of  this  kind;  and,  the 
courts  will  be  guided  by  those  surroundings." 

Again: 

"But  the  infant  cliild  of  their  union  is  not 
property,  and  the  father  can  have  no  vested 
right  in  the  child  or  its  services  under  a  decree 
divorcing  the  parents.  Such  decree,  as  to  the 
cliild,  has  no  extraterritorial  effect  beyond  the 


Digitized  by 


Google 


102 


SB  SOUTHBRN  BBFOBTEB 


(Miss. 


boundariea  of  the  rtate  where  it  was  rendered. 
The  child  is  now  a  dtizen  of  North  Carolina, 
and,  as  snch,  peculiarly  under  its  gnardianship, 
and  the  conrta  of  this  state  will  not  remand  it 
to  the  jnrisdiction  of  another  state,  especially 
where,  as  In  this  case,  it  is  so  manifestly 
against  the  true  interests  of  the  child.  •  •  • 
The  supreme  right  of  the  state  to  the  guard- 
ianship of  children  controls  the  natural  rights 
of  the  parent  when  the  welfare  of  society  or  of 
the  children  themselves  conflicts  with  parental 
rights.' " 

In  Lannlng  t.  Gregory,  100  Tex.  310,  99  8. 
W.  542,  10  Lu  R.  A.  (N.  8.)  690,  123  Am.  St. 
Rep.  809,  a  contest  between  the  mother  of 
the  minor,  who  resided  In  Kentucky,  and  the 
father  of  the  minor,  who  had  preTiousIy  had 
custody  of  him,  who  resided  In  Ijoutslana,  and 
aU  three  of  the  parties,  father,  mother  and 
minor,  being  temporarily  in  Texas,  the  court 
held  that  it  had  no  Jurisdiction  to  pass  upon 
the  merits  of  the  case. 

Another  case  relied  upon  by  the  appellee 
is  that  of  Kenn^r  t.  Kenner,  139  Tenn.  211, 
201  S.  W.  779,  Ia  B.  A.  191SE,  587.  In  that 
case  we  quote  flrom  the  opinlcm: 

"We  are  of  the  opinion  that  as  between  the 
parents,  parties  to  the  litigation,  the  decree  of 
the  foreign  court  awarding  the  custody  of  the 
children  is  res  adjndicata,  subject,  as  between 
those  parties,  to  modification  only  by  the  court 
that  granted  the  decree"  (citing  authorities). 

It  is  then  stated: 

"However,  we  think  this  doctrine  should  be 
understood  with  the  qualification  that,  in  case 
of  the  removal  of  the  child  to  another  state, 
even  within  the  custody  of  the  parent  to  whom 
that  custody  had  been  awarded  by  the  foreign 
decree  of  divorce,  the  courts  of  the  state  to 
which  the  removsl  has  been  effected  will  have 
the  power,  on  a  change  of  circumstances  show- 
ing such  course  essential  to  the  best  interests 
of  the  child,  to  make  a  new  disposition  of  the 
chad." 

Oaie  case  of  Fox  r.  Hicks,  81  Minn.  197,  83 
N.  W.  538,  50  li.  R.  A.  666,  also  relied  .upon 
by  appellee,  held  that  where  the  custody  of 
a  child  was  given  to  the  mother,  the  domicile 
of  the  mother  established  that  of  the  child. 

The  above  are  the  authorities  relied  uixxi 
by  the  appellee. 

[2-4]  The  question  as  to  what  w^ght  this 
court  should  give  to  the  Tennessee  decree  has 
liad  our  careful  consideration.  We  think  the 
pr(q;>er  rule,  and  that  announced  by  the  great 
weight  of  authority,  is  that  full  faith  and 
credit  should  be  given  to  this  decree  as  ad- 
judicating all  matters  therein  settled  at  tliat 
time,  but  tliat  it  has  no  controlling  effect  in 
tliis  state  upon  facts  and' conditions  arising 
subsequently  to  Its  rendition,  and  that  this 
court  is  at  liberty  and  should  award  the 
custody  of  the  child  to  the  parent  entitled 
thereto,  upon  proof  of  matters,  subsequent  to 
the  decree,  which  Justi^  such  award  in  the 


interest  of  the  welfare  of  the  dUId;  tliat  the 
paramount  consideration  of  the  court  is  al- 
ways the  best  interest  of  the  child.  Myliua 
v.  Cargil,  19  N.  M.  278,  142  Pac.  918,  I*  R.  A. 
1915B,  154,  and  note  thereto,  Ann.  Gas.  1916B, 
941.  8ee,  abso,  note  to  case  of  Be  Alderman, 
supra. 

The  material  facts  in  the  Myllus  Case  are 
in  many  respects  similar  to  this.  In  that 
case  the  parents  resided  In  Texas  at  the  time 
of  the  divorce.  Under  the  decree  the  chUdroi 
were  not  to  be  removed  from  the  state  of 
Texas.  The  mother  obtained  possession  of 
the  chlldroi,  and,  in  violation  of  the  Texas 
decree,  carried  them  Into  New  Mexico.  She 
was  a  citizen  of  New  Mexico  when  the  father 
brought  these  proceedings.  The  court  in- 
quired Into  the  merits  of  the  petition,  giving 
full  faith  and  credit  to  the  decriee  of  the 
state  of  Texas  as  settling  the  facts  up  to  the 
time  of  its  rendition.  It  decreed,  however, 
that  the  conditions  had  changed,  and  that  the 
mother  was  the  more  suitable  to  have  the 
custody  of  the  children.  By  deciding  the 
case  upon  its  merits  the  court,  of  course, 
found  that  it  had  Jurisdiction  to  Inquire  into 
the  merits  of  the  case. 

In  the  case  of  State  ex  rel.  Nlpp  v.  District 
Court,  46  Mont  425,  128  Fac.  590,  Ann.  Gas. 
1916B,  256,  in  discussing  what  effect  should 
be  given  the  decree  of  a  foreign  state,  the 
court.  In  effect,  held  that  It  should  be  con- 
duslve  of  all  matters  adjudicated  by  the 
court  up  to  the  time  of  its  rendition,  and 
that  the  court  would  not  consider  the  case 
upon  its  merits,  "in  the  absence  of  a  showing 
of  circumstances  occurring  since  tlie  amend- 
ment, requiring  the  court  of  this  state,  in  the 
interest  of  the  son,  to  order  otherwise,"  the 
amendment  referred  to  l)eing  an  amoidment 
in  the  proceedings  of  the  court  of  foreign 
Jurisdiction. 

It  was  also  held  in  the  Nlpp  Case  that  the 
father  could  not  lawfully  remove  the  mlnoi* 
from  Nebraska,  the  court  which  had  awarded 
the  custody  to  the  mother,  under  the  fkcts  of 
that  case,  but,  as  above  pointed  out,  it  Is 
clearly  intimated  in  this  case  that  if  the 
testimony  had  shown  dianged  conditions 
since  the  Nebraska  decree^  and  that  the 
mother  had  become  an  unfit  person  to  have 
the  custody  of  the  chUd,  the  Montana  court 
had  Jurisdiction  to  inquire  Into  the  merits 
of  this  contention  and  award  the  custody  of 
the  child  to  the  one  best  suited  to  care  for  it 

In  the  case  of  Llnch  v.  Harden  (Wyo.)  176 
Pac.  156,  the  father  and  mothcir  were  di- 
vorced in  Oregon  while  residents  of  that 
state.  In  the  decree  of  divorce  no  provision 
was  made  for  the  custody  of  the  <dilld.  Some 
years  after  this  decree  the  father  applied  to 
the  Oregon  court  for  a  modification  of  the 
decree  to  the  extent  that  he  be  awarded  the 
custody  of  the  child.  The  mother,  at  that 
time  a  resident  of  Wyoming,  appeared,  and 
contested  that  proceeding  through  her  attor- 
ney.  The  court  modified  the  decree  by  glTUig 
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the  coBtody  of  the  chUd  to  the  father.  At 
that  time  the  child  waa  in  Wyoming  with  her 
mother.  The  father  then  brought  habeas  cor- 
paa  proceedings  In  Wyoming  for  the  poBses- 
sion  of  the  tiblld,  relying  upon  the  modlHed 
decree  of  the  Oregon  court  awarding  hinl  its 
custody.  The  custody  of  the  child  was  given 
to  the  mother  in  the  lower  court,  and  Its 
decision  afSrmed  by  the  Supreme  Court  of 
Wyoming,  The  main  contention  of  the  ap- 
pellant father  In  the  Supreme  Court  was  that 
the  judgment  of  the  Oregwi  court  should  be 
held  binding  ui)on  that  of  Wyoming,  unless 
the  conditions  had  snffldently  changed  to 
Justify  .a  different  Judgment.  In  Its  opinion 
the  court  took  Jurisdiction  to  try  this  case 
upon  its  merits,  despite  the  fact  that,  tech- 
nically speaking,  the  domldle  of  the  child 
continued  to  be  that  of  Its  father,  namely  In 
OregcHi,  but  held  In  that  case  that  the  domi- 
cile was  with  Its  mother  in  Wyoming,  because 
at  the  time  the  Oregon  Judgment  was  render- 
ed awarding  the  custody  to  the  father,  the 
child  was  domiciled  in  another  state.  In  dis- 
cussing the  full  faith  and  credit  clause  of  the 
Constitution  in  this  opinion  It  Is  said: 

"The  decided  cases  are  not  in  entire  harmony 
on  the  question  whether  or  not  a  judgment  in 
a  divorce  action  awarding  the  custody  of  a 
minor  diild  to  one  of  the  parties,  being  tempo- 
rary in  character,  is  snch  a  judgment  as  is 
contemplated  in  section  1,  art.  4,  of  the  Consti- 
tntion  of  the  United  States,  which  provides, 
'Toll  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,'  where  the 
child  at  the  time  the  judgment  is  rendered  is 
domiciled  in  another  state.  Bnt  our  attention 
has  not  been  called  to  any  ease,  nor  have  we 
found  any,  wherein  it  has  been  held  that  the 
courts  of  tbe  state  of  the  domicile  of  the  child 
are  bound  by  the  Judgment  of  the  foreign  state 
when  it  is  made  to  appear  that  the  conditions 
and  circumstances  of  the  parties  have  so  chang- 
ed since  the  adjudication  that  the  welfare  of 
the  child  would  be  promoted  by  a  change  of 
custody.  The  welfare  of  the  child  is  a  matter 
ot  paramount  consideration,  and  has  been  so 
held  by  this  court  [citing  authorities].  In  2 
Bishop  on  Marriage  and  Divorce  (2d  Ed.)  1189, 
the  doctrine  on  the  subject  of  the  effect  of  the 
decree  of  a  court  in  another  state,  awarding  the 
cnstody  of  a  minor  to  one  ot  the  parents  in  a 
divorce  action,  is  stated  as  follows: 

"  "Under  our  national  Constitution,  this  order 
Is  plainly  a  record  to  which,  if  the  court  has 
jurisdidtion,  the  same  faith  and  effect  permit- 
ted it  in  the  state  of  its  rendition  must  be  ^ven 
in  every  other  state.  And  the  trne  rule  in  the 
state  of  its  rendition  is  that  it  is  res  judicata 
condnding  the  question.  But  it  does  not  con- 
clude the  question  for  all  time,  since  new  facts 
may  create  new  issues.  Nor,  since  the  relation 
of  parent  and  child  is  a  status,  rightfully,  like 
marriage,  regulated  by  any  state  in  which  the 
I»arties  are  domiciled,  does  the  order  in  one 
state  operate  as  an  estoppel  of  all  further  in- 
quiry in  the  courts  of  another  state  wherein  the 
cUId  has  acquired  a  domicile.* " 
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Strictly  speaking,  the  domicile  of  the  Child, 
In  the  absaace  of  a  decree  to  the  contrary,  is 
that  of  its  father.  The  child,  not  being  sul 
Juris,  can  have  no  separate  domicile  of  its 
own.  In  contests,  however,  between  the 
father  and  mother  for  the  custody  of  the 
child,  where  the  decree  of  divorce  has  given 
the  custody  to  one  or  the  other  of  the  par- 
ents, and  conditions  have  subsequently  arisen 
which  raider  that  parent  an  improper  person 
for  the  custody  of  the  child,  and  where  one 
of  the  parents  is  a  resident  of  the  state  In 
which  the  suit  is  pending  for  a  modification 
of  the  foreign  decree,  and  the  child  and  the 
other  parent  are  within  the  jurisdiction  of 
tbe  court,  we  find  that  the  courts  have  prac- 
tically mianlmously  assumed  Jurisdiction  and 
tried  the  case  upon  its  merits.  The  courts 
have  not  confined  themselves  to  the  narrow 
technical  question  as  to  whether  or  not  the 
child  Is  legally  domiciled  within  the  state, 
but  have  considered  the  paramount  question 
of  the  welfare  of  the  child.  Because  the 
custody  of  the  child  has  been  awarded  to  its 
mother,  as  is  well  stated  in  the  case  of  Tay- 
lor V.  Jeter,  supra,  "does  not  dissolve  the 
relation  of  parent  and  child,"  and,  as  held  in 
thai;  case,  next  to  the  mother,  who  is  given 
its  cnstody  by  the  decree,  the  father,  because 
of  the  natural  relation  of  father  and  child, 
is  «itltied  to  its  custody.  If  the  mother  be- 
comes an  unfit  person  for  the  care  and  cus- 
tody of  the  child,  or  abandons  the  child,  the 
father  has  tbe  natural  right  to  care  for  and 
protect  his  child.  When  this  father  brings 
the  child  into  tbe  state  of  his  residence  with 
a  ylew  of  properly  caring  for  and  maintain- 
ing it,  and  the  mother  then  institutes  habeas 
corpus  proceedings  for  the  custody  of  the 
<dilld,  the  bona  fide  residence  of  the  father 
in  this  state,  coupled  with  the  natural  rela- 
tlozishlp  of  father  and  diild,  gives  this  court 
tbe  right  to  inquire  into  and  pass  upon  tbe 
merits  of  tbe  question  of  whether  or  not, 
since  the  rendition  of  the  decree  of  divorce, 
the  mother  has  become  an  unsuitable  and 
unfit  person  for  the  care  and  custody  of  the 
child. 

While  the  question  of  the  Jurisdiction  of 
the  court  to  pass  upon  the  merits  of  a  con- 
troversy of  this  kind  between  husband  and 
wife  Is  not  very  much  discussed  in  the  au- 
thorities herein  cited,  it  will  be  remembered 
that  this  question  Is  always  a  preliminary 
question  for  the  consideration  of  the  court, 
and  by  passing  upon  the  merits  of  the  cases 
the  courts  thereby  held  that  they  had  Juris- 
dictloh  of  the  controversy.  Other  interesting 
cases  bearing  upon  this  discussion  are  Be 
Bort,  25  Kan.  308,  37  Am.  Bep.  255;  Bx  parte 
Stewart,  77  Misc.  Bep.  624,  137  N.  X.  Supp. 
202;  People  ex  rel.  Allen  v.  Allen,  40  Bun 
(N.  Y.)  611,  affirmed  In  105  N.  Y.  628,  11  N. 
Bi.  143;  Wilson  v.  Mllott,  06  Tex.  472,  73  S. 
W.  946,  75  S.  W.  368,  97  Am.  St  Bep.  928; 
Bz  parte  Boyd  (Tex.  Civ.  App.)  157  S.  W. 
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2S4;  Woodworth  t.  Spring,  4  Allen  (Mass.) 
321;  note  to  Seely  y.  SeAy,  12  Ann.  Gaa. 
1059. 

[1]  The  cause  was  tried  in  the  Chancery 
court  npon  bill  and  answer.  In  which  event 
all  of  the  allegations  In  the  answer  must  be 
considered  as  true.  The  court  held,  however, 
that  it  had  no  jurisdiction  to  try  the  merits 
of  the  case,  because  the  minor  was  a  ward 
of  the  Tennessee  court  Under  the  authority 
of  Foster  T.  Allen,  supra,  and  the  other  cafies 
cited  in  this  opinion,  we  think  the  learned 
court  below  was  in  error. 

Beversed  and  remanded. 


(122  UlBS.  869) 

NEW  DEEMER  MFO.  CO.  et  al.  V.  ALEX- 
ANDER et  ai.     (No.  21 189.) 

(Supreme  Court  of  Mississippi.    June  28,  1920. 

Suggestion  oi  Error  Overruled  July  12, 

1920.) 

i8]/llabut  by  the  Court.) 

1.  Master  and  servant  <3=>I08— Duty  la  operat- 
lag  steam  log  skldder  defined. 

A  master  operating  macliinery  by  the  use 
of  the  dangerous  agency  of  steam,  wluch  ma- 
chinery is  placed  upon  tracks  and  used  for 
pulling  logs  from  the  forest,  mast  use  such 
reasonable  precaution  for  the  safety  of  serv- 
ants as  a  reasonably  prudent  man  would  exer- 
cise for  the  safety  of  employes,  and  where  an 
employ^  is  lulled  by  the  negligence  of  a  fore- 
man operating  a  skidder  from  attaching  the  guy 
wires  to  a  tree  Imown  to  experienced  wood- 
men to  be  unsafe  for  that  purpose,  and  after 
so  attacliing  said  wires  uses  such  power  in 
a  negligent  manner  by  the  use  of  undue  force, 
and  as  a  result  pulls  the  tree  from  the  ground 
letting  it  fail  on  an  employ^  placed  witliin  the 
Eone  of  danger  by  the  foreman  to  do  work  nec- 
essary to  the  operation  of  the  skidder,  the 
master  is  liable. 

2.  Master  and  servant  «=>I80(6)  —  Employ^ 
working  around  steam  log  skidder  oa  track 
held  within  statute  limiting  fallow-servant 
doctrine. 

An  employ^  worldng  around  a  sicidder,  plac- 
ed on  a  track  and  operated  by  steam,  and  whose 
work  is  necessary  to  the  operation  of  the  en- 
gine and  who  is  subject  to  the  foreman  of  the 
skidder  crew  is  protected  by  the  provisions  of 
chapter  194,  Iaws  1908  (section  6684,  Hem- 
ingway's Code),  and  does  not  come  within  the 
fellow-servant  doctrine  of  the  common  law. 
Hunter  v.  Ingram-Day  Lumber  Co.,  110  Miss. 
144,  70  South.  901;  ElUs  v.  Bear  Creek  Mill 
Co.,  117  Miss.  742,  78  South.  706;  J.  J.  New- 
man Lumber  C!o.  t.  Irving,  118  Miss.  59,  79 
South.  2— cited. 

S.  Death  «=>I04(6)— Instmotloa  on  damages 

held  erroneous. 

In  a  suit  for  damages  for  the  death  of  a 

person,   based  upon  chapter  214,   Laws   1914 

(section   601,   Hemingway's   Code),   who   was 


Instantly  killed  and  whose  sole  earnings  were 
his  wages,  it  was  reversible  error  to  instruct 
the  jury  that  in  assessing  the  damages  for  the 
complainant  they  would  allow  the  present  value 
of  the  entire  earnings  of  deceased  during  Iiis 
expectancy,  and,  in  addition  thereto,  the  pres- 
ent value  of  the  amount  he  would  have  ex- 
pended for  support  of  his  children  durine 
minority,  and,  in  addition  thereto,  the  present 
value  of  such  amount  as  deceased  would  have 
expended  for  the  support  of  his  wife  during 
her  lifetime  or  expectancy,  and,  in  addition 
thereto,  such  amount  as  would  be  reasonable 
compensation  for  the  loss  of  the  society,  pro- 
tection, and  companionship  of  the  deceased  to 
his  wife  and  children. 

4.  Death  «=s>8l— Measure  of  damages  defined. 

In  actions  against  a  master  for  the  wrong- 
ful death  of  a  servant,  in  the  absence  of  facts 
warranting  punitive  damages,  the  measure  of 
damages  is  the  present  value  of  the  expectancy 
of  the  deceased  measured  by  bis  earning  ca- 
pacity, plus  reasonable  compensation  for  pain 
and  suffering,  if  any,  plus  the  value  of  com- 
panionship, protection,  and  society  to  those 
suing,  and,  where  he  has  property  or  income 
independent  of  his  earnings,  the  reasonable  val- 
ue of  such  gifts  as  he  has  been  in  the  habit  of 
bestowing  upon  his  family.  It  is  compensation 
for  the  death  to  those  entitled  to  sue  tliat  the 
law  intends  to  award  in  the  absence  of  ele- 
ments of  punitive  damages. 

Stevens  and  (3ook,  JJ.,  dissenting. 

In  Banc. 

Appeal  from  Circuit  Coatt,  Neshoba  Goun- 
ty;  A.  J.  McLaurin,  Judge. 

Action  by  Mrs.  Ida  Mae  Alexander  and 
others  against  the  New  Deemer  Manufactur- 
ing Company  and  others  for  wrongful  death 
of  her  husband.  Judgment  for  plalntUfs,  and 
defendants  appeal.  Affirmed  in  part,  and  re- 
versed and  remanded  in  part. 

Watkins  &  Watklns,  of  Jac]i:son,  Roger  Wil- 
son, of  Philadelphia,  and  Amis  ft  Dunn,  of 
Meridian,  fur  appellants. 

Marion  W.  Beily,  of  Meridian,  and  Earl  S. 
Bichardsim,  of  Philadelphia,  for  aK>^eeB. 

ETHRIDOO,  J.  Appellees  brought  suit 
against  the  appellants  for  the  death  of  James 
Clarence  Alexander,  the  husband  of  Ida  Mae 
Alexander  and  the  father  of  the  other  appel- 
lants. The  New  Deemer  Manufacturing  Com- 
pany is  a  lumber  manufacturing  company 
and,  among  other  instrumentalities,  operated 
what  is  imown  as  a  skidder  and  drum  which 
is  placed  on  the  railroad  trade  and  operated 
by  the  dangerous  agency  of  steam,  and  which 
is  used  for  the  purpose  of  drawing  logs  from 
the  forest  to  the  tracks  and  loading  them  on 
cars;  the  logs  being  attached  to  a  cable  and 
pulled  from  the  forest  to  the  track  by  means 
of  a  cable  drawn  by  steam  power.  In  order 
to  make  the  skidder  and  drum  secure,  guy- 
ropes  or  wires  were  fastened  to  stumps  or 
trees  or  to  logs  burled  beneath  the  ground. 
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imd  unless  securely  fastened  the  machinery 
would  be  liable  to  be  pnlled  off  of  the  track. 

One  Robert  White  was  the  foreman  of  the 
skldder  crew  and  operates  the  machine.  The 
deceased  was  eng^aged  In  cutting  wood  to  be 
used  In  firing  the  madilne  at  and  near  the 
machine  and  was  a  member  of  the  crew  un- 
der the  direction  of  White,  the  foreman.  The 
guy  wires  of  the  skldder  were  fastened  to 
trees  at  the  time  of  the  injury,  and  one  of 
the  tre^  to  which  said  guy  wires  were  at- 
tached was  a  pin  oak  which  leaned  slightly 
from  the  skldder  In  the  direction  of  where 
the  deceased  was  working,  and  this  pin  oak 
was  pulled  out  of  the  ground  and  fell  upon 
the  deceased  and  killed  him  during  the  oper- 
ation of  the  skldder  In  pulling  the  log  from 
the  forest  to  the  track  of  the  appellant 

It  appears  from  the  testimony  of  plain- 
tiffs that  la  drawing  the  particular  log  from 
the  forest  It  became  fouled,  that  is  to  say, 
lodged  or  fastened  against  a  tree  or  some 
obstroction,  and  three  pulls  or  efforts  were 
made  to  dislodge  it  by  operating  the  ma- 
chine. According  to  the  plaintiffs'  witnesses, 
these  were  powerful  efforts  to  dislodge  the 
log  being  drawn  by  the  use  of  steam  power, 
and,  when  such  efforts  were  unavailing,  the 
log  was  dislodged  by  the  means  of  horse  pow- 
er or  some  force  which  wonld  dislodge  the 
log  from  the  obstruction  when  it  would  be 
drawn  by  the  machinery  onto  the  track.  Ac- 
cording to  witnesses  for  the  plaintiffs,  the 
skldder  was  a  i)owerful  machine  operated  by 
steam,  and,  when  the  cables  or  ropes  were 
attached  to  a  log  and  It  became,  fouled,  pow- 
erful force  was  applied,  and  it  la  shown  in 
the  testimony  that  sometimes  the  tree  to 
which  the  guy  ropes  were,  attached  pulled  np 
out  of  the  ground.  It  is  in  the  testimony  for 
the  plaintiffs  that  the  pin  oak  is  a  tree  baring 
no  tap  root  but  the  roots  of  which  lie  along  the 
surface  of  the  ground,  and  that  it  was  a  mat- 
ter of  common  knowledge  among  timber  men 
that  the  pin  06ik  was  unsafe  for  the  purpose 
for  which  it  was  used  in  the  present  case. 
It  is  also  shown  for  the  plaintiffs  that  it  was 
customary  to  make  one  or  two  pulls  to  un- 
foul  a  log  with  the  machine,  before  unfonllng 
It  with  other  appliances,  and  it  is  the  testi- 
mony that  on  the  occasion  resulting  In  Alex- 
ander's death  three  powerful  pulls  with 
the  steam  were  used  before  it  was  unfouled. 
After  I>eing  unfouled,  it  proceeded  a  short 
distance  and  was  fouled  again,  when  anoth- 
er application  of  steam  power  was  made 
wMch  Mnfouled  the  last  obstruction.  But 
shortly,  and  almost  immediately,  thereafter 
the  tree  fell  npon  the  deceased  and  killed 
Mm.  The  operator  of  the  steam  power  tee- 
tlfled  that  the  log  had  become  unfouled  by 
the  nse  of  the  machine  and  proceeded  some 
distance  before  the  tree  fell,  and  that  the 
first  notice  he  had  of  the  tree  falling  was 
-when  he  felt  the  wind  from  the  falling  tree. 
Vhe  pin  oak  to  which  the  g^  wires  were  at- 
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f  tadied  and  which  killed  the  deceased  was  in 
a  flfwamp,  and  the  ground  was  wet  from  a 
rain  the  day  before,  and  it  was  pulled  np, 
making  a  hole  where  it  stood  some  five  feet 
In  diameter  and  a  foot  and  a  half  in  depth. 

It  appears  that  White,  the  foreman,  had 
recoitly  been  installed  in  this  work,  having 
no  previous  experience  in  this  particular 
work,  but  had  been  engaged  in  opening  a 
right  of  way  for  the  railroad  or  logging  road, 
and  h^d  used  machines  for  the  purpose  of 
pulling  trees  out  of  such  right  of  way.  White 
claimed  he  had  no  knowledge  that  a  pin  oak 
had  no  tap  root  prior  to  the  injury,  but  ad- 
mits that  be  bad  pulled  up  and  seen  pulled  up 
trees  before  that  time  to  which  guy  ropes 
were  attached. 

There  was  a  conflict  between  the  evidence 
for  the  plaintiffs  and  for  the  defendants  upon 
the  question  as  to  whether  a  pin  oak  was  a 
safe  tree  to  use  for  this  purpose  and  as  to 
common  knowledge  upon  this  subject.  There 
was  a  verdict  for  the  plaintiffs. 

[1]  The  appellants  Insist  that  there  should 
have  been  a  peremptory  instruction  Cor  the 
defendants  on  liability,  contending  that  there 
Is  no  eridenoe  showing  or  tending  to  show 
that  appellants  knew  or  had  reason  to  be- 
lieve that  the  tree  would  fall.  In  our  view 
of  the  case  the  majority  of  the  court  thinks 
there  is  sufficient  evidence  to  go  to  the  Jury 
to  find  that  there  was  knowledge  among  ex- 
perienced tlmbermen  that  the  pin  oak  tree 
had  no  tap  root  and  was  an  unsafe  tree  to 
use  for  the  purpose  for  which  it  was  used  in 
flUs  case.  The  evidence  shows  ttuit  the  ma- 
chinery used  for  tonglng  was  very  powerful 
and  that  when  a  log  was  being  drawn  and 
became  fonled,  and  the  power  of  the  machin- 
ery was  applied,  that  something  was  liable 
to  give  way.  It  appears  from  the  foreman's 
own  testimony  that  other  trees  had  been 
pulled  up  by  this  method,  and  it  appears 
from  all  the  evidence  that  the  force  used  is 
very  powerful.  We  think  there  was  sufficient 
evidence  to  warrant  the  Jury  in  believing 
that  the  a]n>ellant  knew  or  ought  to  have 
known  of  the  danger  in  using  this  kind  of 
tree,  and  that  a  peremptory  instruction  was 
rightfully  refused.  It  Is  true  that  the  appel- 
lants are  only  required  to  use  due  and  rea- 
sonable diligence,  but  if  the  evidence  for  the 
plaintiffs  was  true  it  was  netdigent  In  this 
respect. 

[2]  It  is  next  contended  that,  If  there  was 
any  negligence  at  all  in  fastening  the  guy 
wire  to  the  pin  oak,  it  was  the  negligence  of 
a  fellow  servant  of  the  decedent  In  carrying 
out  the  details  of  the  work  which  the  master 
could  not  be  expected  to  superintend.  We 
think  the  deceased  being  a  member  of  the  crew 
and  under  the  Jurisdiction  of  foreman  White» 
being  directed  by  White  where  to  work,  his 
work  being  necessary  for  the  operatimi  of 
the  machinery  under  the  plans  which  were 
being  used  by  the  company,  that  It  comes 
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'Within  the  provisions  of  chapter  194,  Laws  of 
1908,  section  6684,  Hemingway's  Code,  whldt 
reada  as  follows: 

"BTery  employi  of  a  railroad  corporation, 
and  all  other  corporations  and  individaalu,  us- 
ing engines,  locomotives  or  cars  of  any  kind 
or  description  whatsoever,  propelled  hy  the  dan- 
gerous agencies  of  steam,  electricity,  gas,  gas- 
oline or  lever  power,  and  running  on  tracks, 
shall  have  the  same  rights  and  remedies  for 
an  injury  suffered  by  him  from  the  act  or 
omission  of  such  railroad  corporation  or"  others, 
or  their  employes,  as  are  allowed  by  law  to 
other  persons  not  employed. 

"Knowledge  by  any  employ^  ininred  of  the 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways  or  appliances,  or  of  the 
improper  loading  of  cars,  shall  not  be  a  defense 
to  an  action  for  injury  caused  thereby,  except 
as  to  conductors  or  engineers  in  charge  of  dan- 
gerous or  unsafe  cars  or  engines  voluntarily 
operated  by  them.  When  death  ensues  from 
an  injury  to  an  employe,  an  action  may  be 
brought  in  the  name  of  the  widow  of  such 
employ^,  for  the  death  of  the  husband,  or  by 
the  husband  for  the  death  of  his  wife,  or  by  a 
parent  for  the  death  of  a  cfaQd,  or  in  the  name 
of  a  child  for  the  death  of  an  only  parent,  for 
sach  damage  as  may  be  suffered  by  them  re- 
spectively by  reason  of  such  death,  the  damages 
to  be  for  the  use  of  such  widow,  husband,  par- 
ent or  child,  except  that  in  case  the  widow 
should  have  children,  the  damages  shall  be 
distributed  as  personal  property  of  the  hus- 
band. The  legal  or  personal  representatives 
of  the  person  injured  shall  have  the  same 
rights  and  remedies  as  are  allowed  by  law  to 
such  representatives  of  other  persons.  In  ev- 
ery such  action  the  jury  may  give  such  dam- 
ages as  shall  be  fair  and  just,  with  a  reference 
to  the  injury  resulting  from  such  death  to  the 
person  suing.  Any  contract  or  agreement  ex- 
pressed or  implied,  made  by  an  employe  to 
waive  the  benefit  of  this  section  shafl  be  null 
and  void;  and  this  section  shall  not  deprive 
an  employe  of  a  person,  natural  or  artificial, 
or  the  legal  or  personal  representatives  of 
sudi  person,  of  any  right  or  remedy  they  now 
have  by  law." 

See  Hunter  v.  Ingram  Day  Lumber  Co., 
UO  Miss.  744,  70  South.  901;  J.  J.  Newman 
Lumber  Oo.  v.  Irving,  118  Miss.  59,  79  South. 
2;  KlllB  V.  Bear  OreeK  Lumber  Co.,  117  Miss. 
742,  78  South.  706. 

The  instruction  for  the  plaintiff  on  this 
point  is  as  follows: 

"The  court  instructs  the  jury  for  the  plain- 
tiffs that  if  the  jury  believes  from  a  preponder- 
ance of  the  evidence  that  Bob  White  was  the 
foreman  of  the  skidder  crew  and  that  James 
Clarence  Alexander  was  a  member  of  the  said 
crew  and  that  the  said  Boh  White  as  foreman  of 
said  crew  had  charge  of  the  work  about  which 
the  said  skidder  crew  was  engaged  and  had 
control  of  the  members  of  said  crew  and  was 
vested  by  the  New  Deemer  Manufacturing  Com- 
pany with  authority  to  control  and  direct  the 
services  of  the  members  of  the  said  crew,  and 
that  be  told  James  Clarence  Alexander  to  saw 
a-'log  of  wood  at  a  time  when  there  was  a 
guy  line  tied  to  a  pin  oak  tree  near  where  the 


said  James  Clarence  Alexander  was  required 
to  work,  and  that  the  said  pin  oak  tree  was 
not  suffidentiy  embedded  in  the  earth  and  would 
not  stand  the  strain  which  would  naturally  be 
put  upon  it  should  a  log  become  fouled,  and 
that  the  said  Bob  White,  knowing  the  location 
of  said  Alexander  and  knowing  said  log  was 
fouled,  operated  the  machinery  which  drew  the 
log  toward  the  track  at  a  time  when  the  log 
was  fouled  and  when  he  knew  or  by  the  ex- 
ercise of  reasonable  diligence  could  have  known 
that  to  operate  said  machinery  under  the  dr' 
cumstances  would  endanger  the  life  of  the  said 
James  Clarence  Alexander  and  that  the  tree 
was  thereby  caused  to  be  pulled  up,  and  fell 
upon  James  Clarence  Alexander  as  a  result 
of  the  operation  of  the  said  machinery  under 
the  drcumstances  under  wtilcb  it  was  operated, 
then  in  that  event  the  jury  should  find  for  the 
plaintiffs  as  against  both  of  the  defendants." 

[3]  It  is  next  insisted  by  the  appellants 
that  the  instruction  for  the  plaintiff  as  to  the 
measure  of  damages  is  erroneous  and  that 
the  case  should  be  reversed  for  this  reason. 
This  instruction  reads  as  follows: 

"The  court  instructs  the  jury  for  the  plain- 
tiffs that  should  they  find  for  the  plaintiffs 
they  should  award  them  such  an  amount  as  the 
jury  may  believe  from  the  evidence  will  be 
reasonable  compensation.  For  such  amount  as 
the  jury  may  believe  from  the  evidence  is 
the  present  value  of  the  amount  James  Clar- 
ence Alexander  would  have  earned,  if  any,  dur- 
ing the  remainder  of  his  life,  had  he  not  lost 
his  life  as  alleged  in  the  dedaration  herein. 
And  in  addition  thereto,  shall  award  the  present 
value  of  any  support  which  the  jury  may  believe 
from  the  evidence  that  the  said  James  Clar- 
ence Alexander  would  have  given  to  his  chil- 
dren until  they  reached  thdr  majority,  provid- 
ed the  jury  believes  from  the  evidence  that 
the  said  James  Clarence  Alexander  and  the 
said  children  would  have  lived  until  said  chil- 
dren reached  their  majority.  And,  in  addition 
thereto,  such  an  amount,  if  any,  as  the  jury 
may  believe  from  the  evidence  will  be  reason- 
able compensation  for  the  present  value  of  any 
amounts  wliich  the  jury  may  believe  from  the 
evidence  that  the  said  James  Clarence  Alex- 
ander would  have  given  to  his  wife  during  the 
remainder  of  bis  natural  life  for  her  mainte- 
nance and  support  providing  the  jury  believe 
from  the  evidence  that  his  wife  would  have 
lived  as  long  as  James  Clarence  Alexander. 
And,  in  addition  thereto,  such  an  amount,  if 
any,  as  the  jury  may  believe  from  the  evidence 
will  be  reasonable  compensation  for  the  loss 
to  the  wife  and  children  of  the  companionship, 
protection,  and  sodety  of  the  husband  and  fa- 
ther, but  not  by  way  of  solatium." 

In  the  view  of  the  majority  of  this  court, 
this  Instruction  Is  erroneous  because  it  au-' 
thorlzes  a  recovery  of  sudi  an  amount  as  the 
jury  may  believe  from  the  evidence  is  the 
present  value  of  the  amount  deceased  would 
have  earned,  if  any,  during  the  remainder  of 
his  life,  and,  In  addition  thereto,  shall  award 
the  present  value  of  any  support  wbic^  the 
jury  may  believe  from  the  evidence  the  said 
James  Clarence  Alexander  would  have  given 
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his  children  until  they  readied  their  majority, 
and  the  present  valne  of  any  amonnt  the 
Jury  may  beUeve  Alexander  would  bare  giv- 
en lilK  wife,  end,  In  addition  thereto,  euch 
amoont  as  will  be  reasonable  compensation 
for  tba  loss  to  the  wife  and  children  of  the 
companionship,  protection,  and  society  of  the 
husband  and  father.  In  other  words,  the  Ju- 
ly were  told  they  must  find  the  present  value 
of  an  that  Alexander  would  have  earned  dur- 
ing bis  expectancy,  and  then,  in  addition  to 
all  be  would  have  earned,  such  further 
amount  as  it  would  take  to  sui^ort  his  wife 
and  children  until  the  children  should  reach 
their  majority  and  as  long  as  the  wife  lived, 
thus  making  the  monetary  valne  of  his  life  not 
only  what  be  would  have  earned,  without 
diminution  for  his  own  support,  but  also 
such  additional  amount  as  it  would  take  to 
support  bis  wife  and  children.  The  wife  and 
children  would  have  been  supported  bad 
Alexander  lived  from  his  earnings  because  he 
had  no  income  other  than  bis  earnings  as 
sbown  In  the  evidence.  When  the  defend- 
ants have  paid  all  that  the  deceased  woxild 
have  earned  during  bis  expectancy  they  have 
paid  all  the  monetary  value  of  Alexander's 
life,  and  when.  In  addition  to  that,  they  have 
paid  reasonable  comi>enBation  for  tbe  loss  of 
companionship,  protection,  and  society,  they 
have  paid  tbe  full  value  recognized  or  im- 
posed by  the  statute,  there  being  no  pain  and 
suffering  by  deceased,  tbe  death  being  instan- 
taneous. 

[4]  The  statute.  Laws  1914,  c  214,  Heming- 
way's Code,  {  601,  provides  the  measure  of 
tbe  right,  after  providing  who  may  sue,  and 
providing  for  an  action  resulting  from  death, 
as  follows : 

"In  snch  action  the  party  or  parties  suing 
shall  recover  such  damages  as  tiie  jury  may 
determine  to  be  just,  taking  into  consideration 
all  of  the  damages  of  every  kind  to  the  dece- 
dent and  all  damages  of  every  kind  to  any  and 
all  parties  interested  In  the  suit." 

The  rights  other  than  for  loss  of  compan- 
ionship, protection,  and  society  of  all  the 
parties  is  rooted  In  tbe  earnings  of  tbe  dece- 
dent during  his  expectancy.  So  far  as  tbe 
present  case  is  concerned,  as  there  was  no 
pain  and  suffering,  the  death  bdng  Instan- 
taneous, the  suit  may  be  broni^t  by  one  for 
all.  or  aU  may  Join  in  one  suit,  and  tbe  Jury 
are  to  consider  all  the  rights  that  all  of  tbe 
plaintiffs  have  and  all  damages  that  fall  to 
each  of  them.  But  it  is  manifest  that  so  far 
as  the  Bupx>ort  is  concerned  that  such  support 
had  the  decedent  lived  must  come  out  of  his 
earnings.  There  was  no  other  source  of  in- 
come in  the  present  case  for  these  benefits  to 
flow  from.  The  instruction  as  asked  pyra- 
mided all  of  these  items,  making  double  dam- 
ages by  allowing  not  only  all  of  the  money  be 
would  have  earned,  but,  in  addition  to  all  he 
would  have  earned,  tbe  sui^rt  of  bis  wife 
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and  children  wb^e  there  was  no  source  for 
such  other  damage  to  come  from  on  the 
present  record.  It  is  insisted  by  the  appel- 
lees that  tills  construction  is  warranted  by 
the  case  of  Cum.  T.  &  T.  Co.  v.  Anderson,  89 
Miss.  732,  41  South.  263,  and  this  case  seems 
to  have  l)een  misunderstood  in  drawing  the 
present  instruction.  The  instruction  In  the 
Anderson  Case  was  condemned  and  tbe  Judg- 
ment reversed  because  it  was  erroneous.  In 
tbe  course  of  the  opinion  Judge  Whitfield 
said: 

"Tbe  extent  of  recovery,  before  majority  of 
tbe  chad  killed,  is  the  value  of  the  seryices  of 
the  child  from  the  time  of  death  up  to  ma- 
jority, plus  such  damages  as  tbe  jury  may 
fairly  award  as  compensation  for  the  physical 
and  mental  anguish  endured  by  the  child  killed 
between  the  Injury  and  death,  to  wliicb  must 
also  be  added  any  such  gratuities  as  the  evi- 
dence may  show  the  mother  had  a  reasonable 
expectation  of  receiving  before  or  after  ma- 
jority, and  also  whatever  adm,  the  son  might 
have  recovered  as  the  present  value  of  Iiis  own 
expectancy.  These  four  elements  of  damage 
are  all  proper." 

Tbe  language  quoted  is  misleading  because 
tbe  opinion  does  not  x)oint  out,  what  was  evi- 
dently in  tbe  mind  of  tbe  court,  that  the 
son's  expectancy  should  be  measured  and  val- 
ued with  reference  to  tbe  other  elements  of 
damages.  He  would  not  recover  the  earnings 
of  that  part  of  bis  life  wliicb  belonged  exclu- 
sively to  bis  mother.  All  these  elements 
named  are  proper  to  be  considered  by  the  Ju- 
ry; but,  in  tbe  language  of  tbe  statute,  after 
the  Jury  has  considered  these  various  ele- 
ments, tbe  Jury  finds  such  amount  as  it  "may 
determine  to  be  Just,  taking  Into  considera- 
tion all  of  tbe  damages  of  every  kind  to  the 
decedent  and  aU  damages  of  every  kind  to  aAy 
and  all  parties  Interested  in  the  suit." 

Tbe  language  of  this  opinion  above  set  out 
was  used  by  tbe  Judge  after  the  instruction 
bad  been  condemned  and,  while  persuasive, 
was  nothing  more  than  an  expression  of  bis 
views  not  necessary  to  the  decision  of  tbe 
case.  The  object  of  tbe  statute  is  to  furnish 
compensation  for  tbe  injuries  received  to  the 
parties  suing  for  tbe  death  of  tbe  deceased, 
they  having  the  right  to  sue  for  the  value  of 
tbe  life  under  tbe  statute.  Where  there  is 
pain  and  suffering  between  the  injury  and 
death,  they  are  entitled  to  recover  for  that 
also;  but  tbe  death  in  this  case  was  instan- 
taneous. The  deceased  was  earning  $1.75  per 
day  and  bad  an  exi)ectancy  of  approximately 
86  years,  and  the  verdict  was  for  $20,000. 
We  are  unable  to  say  that  this  verdict  would 
n,ot  have  been  less  bad  the  Jury  been  correctly 
instructed  on  the  law. 

Tbe  question  of  liability  was  submitted  to 
the  Jury  on  proper  instructioDS,  and  the  case 
on  liability  has  been  found  by  tbe  Jury  in  fa- 
vor of  the  plaintiffs,  and  tbe  majority  of  tbe 
court  tliinks  tbe  Judgment  as  to  liability  must 
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be  affirmed  and  tbe  cause  reversed  and  re- 
manded for  a  new  trial  <m  the  amount  of 
damages. 

Affirmed  In  pait,  and  rerersed  and  remand- 
ed in  part 

STEVENS  and  000^  JJ..  dissent 

STEVENS,  J.  (dissentlnjd.  I  concur  fully 
In  all  the  court  has  said  as  to  tbe  measure 
of  damages,  but  with  due  consideration  and 
respect  for  the  views  of  my  Associates  I  am 
unable  to  see  upon  what  legal  basis  liability 
of  the  master  can  be  predicated.  As  I  under- 
stand the  record,  liability  In  this  case  gets 
back  at  last  and  must  be  predicated  upon 
the  alleged  negligence  of  the  master  In  at- 
taching a  guy  wire  to  a  large  pin  oak  tree 
and  in  placing  or  permitting  the  deceased  to 
chop  fire  wood  under  the  spreading  branches 
of  this  large  green  tree.  It  affirmatively  ap- 
pears that  the  pin  oak  tree  upon  which  bo 
much  aspersion  has  been  cast  In  this  proceed- 
ing was  a  perfectly  green  or  live  tree.  18  inch- 
es through  and  60  inches  in  circumference  18 
Inches  above  the  ground,  and  bore  every  ai>- 
pearance  of  being  a  perfectly  sound  and  strong 
tree.  It  is  true  that  some  of  the  witnesses 
assert  that  a  pin  oak  tree  has  no  tap  root, 
and  the  main  grievance  In  this  case  is  about 
the  action  of  the  defendant  in  not  giving  due 
significance  to  a  bit  of  scientific  knowledge 
that  a  pin  oak  tree  does  not  usually  have  a 
large  tap  root  In  my  judgment  the  narrow 
question  of  tuct  of  whether  a  pin  oak  tree 
does  or  does  not  have  a  tap  root  is  not  the 
controlling  consideration.  Under  all  the  law 
of  negligence,  the  master  Is  only  required  to 
exercise  reasonable  care  in  furnishing  the 
servant  a  reasaaably  safe  place  in  which  to 
work.  The  log  skldder  was  not  being  used 
for  the  purpose  of  pulling  down  the  pin  oak 
tree  In  question,  and  the  cable  employed  in 
dragging  the  logs  from  the  woods  toward  thq 
skldder  was  on  the  opposite  side,  and  the  pin 
oak  tree  was  simply  used  to  steady  or  make 
safe  on  the  track  the  cars  upon  which  was 
stationed  and  in  operaticm  tbe  skldder  ma- 
chinery. Tbe  foreman  and  servants  of  the 
defendant  at  no  time  admitted  that  the  guy 
wire  had  ever  pulled  down  a  pin  oak  tr'^. 
This  unfortunate  tragedy  appears  to  iave 
been  an  unforeseen  accident  Neither  the 
foreman  nor  any  one  connected  with  the  oper- 
ations had  the  slightest  intimation  that  such 
an  accident  would  happen.  I  dare  say  that  If 
the  defendant  were  to  take  Its  machinery  and 
employte  and  repair  to  any  portion  of  the 
forest  and  attempt  to  reproduce  the  tragedy 
exactly  as  It  happened  in  this  case,  they  would 
be  unable  to  do  so.  No  accident  of  this  kind 
had  ever  happened,  and  none  such  is  reported 
in  the  law  books.  Learned  counsel  <hi  both 
Bides  have  utterly  failed  to  cite  a  single  case 
In  any  wise  similar  to  the  case  at  bar.  This 
1b  persuasive  to  my  mind  that  the  master 


could  not  anticipate  and  guard  against  tbe 
Injury  here  complained  of.  To  apply  the  safe 
place  to  work  doctrine  in  this  case  la  to  my 
mind  illoglcaL  It  amounts  to  a  dedaratton 
that  when  Alexander,  the  deceased,  was  put  to 
chopping  wood  under  tbe  spreading  branches 
of  a  large  green  oak  tree,  he  was  directed 
to  a  place  of  danger.  The  expression  "aa 
strong  as  an  oak"  has  gone  into  tbe  literature 
of  the  nations.  Here  was  a  tree  that  had 
stood  the  storms  for  many  years.  Amos  in 
describing  the  Amorlte  and  the  destruction 
which  tiie  Lord  bad  yisited  upon  him  said: 

His  "height  was  like  the  height  of  the  cedars, 
and  he  was  strong  as  the  oaks;  yet  I  destroyed 
bis  fruit  from  above,  and  hia  roots  from  be- 
neath."   AmoB,  2:  0. 

There  la  a  further  construction  as  to  liabil- 
ity. The  absence  of  a  tap  root  was  not  a 
visible  fact  to  the  master  or  to  the  master's 
foreman.  -  The  bald  fact  that  tbe  oak  bad  no 
tap  root  in  my  judgment  is  not  sufficient  to 
characterize  it  as  an  unsafe  tree,  and,  fur- 
thermore, there  were  other  trees  and  stumps 
near  by  to  which  the  foreman  might  have 
attached  tbe  guy  vrtres,  and,  If  there  was 
mere  negligence  In  tbe  mere  detail  of  select- 
ing a  tree,  it  was  a  detail  that  must  In  the 
nature  of  things  be  left  to  tbe  best  judgrmeit 
of  some  employe  and  over  which  tbe  super- 
vision of  the  master  could  not  very  well  be 
exerted.  It  Is  necessary  to  go  to  the  extent 
of  holding  that  this  waa  a  nondelegable  doty. 
This,  In  my  judgment  Is  carrying  damage 
suit  law  into  the  field  of  uncertainty  and 
conjecture,  especially  in  the  shifting  scenes 
of  felling  trees  and  dragging  out  logs  In  tbe 
forest  The  work  is  inherently  dangerous.  It 
has  been  my  fortune  to  observe  logging  oper- 
ations all  my  life,  and  it  occurs  to  me  that 
logging,  whether  by  band  or  by  machinery, 
is  inherently  dangerous  and  hazardous. 
There  are  accidents  wbldi  the  genius  of  man 
has  thus  far  failed  to  guard  against  Mr. 
Labatt  says  that  tbe  master  'ia  not  bound 
to  supervise  tbe  mere  executive  details  of  tbe 
work  to  be  done  by  bis  servants"  (volume  4, 
p.  464^,  and  he  cannot  be  held  liable  for  In- 
juries caused  by  the  manner  in  which  the 
servants  use  those  instrumentalities  for  the 
performance  of  their  work  (page  4551). 

There  is  no  material  negligence  in  this  case 
in  tbe  method  of  handling  tbe  skldder.  Some 
complaint  is  made  of  the  fact  that  the  skld- 
der foreman  made  three  pulls  at  the  log  that 
became  fouled.  He  was  simply  doing  exact- 
ly what  his  machinery  was  made  and  in- 
stalled for.  Unfortunate  and  deplorable  as 
the  tragedy  in  this  case  certainly  was,  to  ea- 
force  liability  oa  tbe  ground  of  any  alleged 
negligence  is  to  make  of  the  master  In  this 
case  an  absolute  insurer  of  the  employe's 
safety — an  exaction  that  has  never  been 
made  by  the  law  of  the  land. 

COOK,  J.,  concurs  in  this  dissent 
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QAULDEN  V.  RAMSEY.    (No.  21 135.) 
(Snpieme  Coart  of  lUasissippi.    Jane  28, 1920.) 

(ByOabiu  hv  the  Court.) 

1.  Exaoatora  and  admlniatrstors  «s»206(l)— 
Claim  for  board,  lodslng,  and  services  should 
be  allowed  if  sapported  by  contraoL 

A  claim  asainst  the  estate  of  a  near  rela- 
tire  for  board,  lodging,  and  lerricea  ahoold  be 
allowed  if  supported  bj  a  contract  either  ex 
press  or  implied. 

2.  Executors  and  administrators  4s>227(l)— 
Stiffldenoy  of  description  on  probate  of  dalm 
based  on  a  oontlnuous  parol  contract. 

The  requirement  of  section  2106,  Code  of 
1906  (HemingwaT's  Code,  {  1774),  that  a  per- 
son desiring  to  probate  a  dalm  resting  in  pa- 
rol shall  present  to  the  derk  an  itemized  ac- 
coDnt  or  a  statement  of  the  daim  in  writing, 
etc,  is  complied  with  in  probating  a  claim  for 
board;  lodging,  and  services  based  on  a  con- 
tinaoas  contract  covering  a  period  of  three 
years  by  describing  the  daim  as  "To  care  and 
attention  induding  board,  lodging,  *  •  * 
and  servico  for  three  years  prior  to  the  death  of 
said  Mrs.  O.  D.  Graves,  and  being  from  April 
20, 1913,  to  April  20,  1916." 

3.  ExMutors  and  administrators  9=>227(4)— 
Dofectivo  description  of  some  of  the  several 
ttems  of  a  daim  does  not  rctnder  the  pro- 
Aatjg  of  ttaa  dalm  veld. 

TVhere  the  written  statement  of  a  daim 
against  the  estate  of  a  decedent  required  by 
section  2100,  Code  of  1006  (section  1774,  Hem- 
ingway's Code),  containing  several  items,  is 
defective  because  some  of  the  items  are  de- 
fectively described,  and  the  amount  demand- 
ed is  stated  in  gross,,  apparently  covering  all 
of  the  items,  snch  defect  does  not  render  the 
probate  of  the  entire  claim  void,  if  the  amount 
demanded  does  not  exceed  the  amount  due  the 
creditor  by  the  deceased  on  the  items  that  are 
property  described. 

4.  Limitation  of  actions  «s»50(4)— As  to  ecn- 
tiuuoHs  contract  statute  does  net  begin  to 
ran  until  termination. 

A  contract  for  board,  lodging,  and  services, 
whether  express  or  implied,  with  no  time  fixed 
for  payment  or  for  the  termination  of  the  con- 
tract, is  a  continuous  one,  and  the  statute  of 
limitations  is  inoperative  until  the  contract  is 
terminated. 

(Ad^Honal  SvOabui  ly  Bditorial  Btt^f.J 

5.  Executors  and  administrators  «s>224— Ad- 
ministrator may  pay  claim  for  funeral  expens- 
es witliout  probate. 

A  daim  for  funeral  expenses  is  a  daim 
against  the  deceased,  and  need  not  be  probated, 
and  it  is  only  daims  against  deceased  which 
ciie  administrator  is  forbidden  to  pay  unless 
probated,  in  view  of  Code  1906,  {  2105  (Hem- 
ingway's Code,  I  1778). 

C  Exscatcrs  and  administrators  ®=>2 14— Du- 
ty of  administrator  to  pay  funeral  expenses. 
It  is  the  duty  of  the  administrator  to  bury 
4ecensed  and  to  pay  the  expenses  inddent  there- 
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to  oat  of  the  propert?  of  t&e  deceased,  and^ 
if  this  expense  had  been  incurred  prior  to  the 
sppointment  of  an  administrator,  it  becomes  a 
charge  against  him  after  his  appointment  pay- 
able ont  of  the  property  of  the  deceased. 

7.  Executors  and  administrators  «=3227(3)— 
Physicians'  and  dmggists'  Mils  should  lia  asp- 
aratdy  probatad. 
Physidans'  and  drug  bills  necessarily  incnr- 
red  in  a  decedent's  lifetime  are  debts  against 
the  deceased,  and,  where  not  paid  by  daimant 
at  the  request  of  deceased,  should  be  separate- 
ly  probated    on   the   affidavit   of   the   original 
creditors   that  they   were   "just,   correct,   and 
owing  from  the  deceased,"  in  accordance  with 
Code  1906,  {  2106  (Hemingway's  CSode,  1 1774). 
Etbridge,  J.,  dissenting. 

In  Bana 

Appeal  from  CSianoery  Court,  Wilkinson 
County ;  R.  W.  Cutrer,  Cbancellor. 

Suit  by  B.  a  Bamaey  against  I.  F.  Qauld- 
en,  administrator  of  Mrs.  O.  D.  Graves,  de- 
ceased, to  have  the  administrator  ordered  to 
sell  realty  to  pay  complainant's  probated 
claim  against  the  estate,  with  answer  by  the 
a'dxainlstrator  and  the  heirs.  Decree  for 
complainant,  and  the  administrator  appeals. 
Reversed  and  remanded. 

Bramlette  ft  Bramlette,  of  Woodville,  for 
appellant. 
A.  H.  Jones,  of  Woodville,  for  appellee. 

SMITH,  a  J.  The  8K)eUee  fUed  his  peti- 
tion in  the  court  below  in  the  matter  of  the 
administration  of  the  estate  of  Mrs.  O.  D. 
Graves,  deceased,  alleging  that  the  time  for 
probating  claims  against  the  estate  had  ex- 
pired ;  that  his  daim  of  $1,318  was  the  only 
dalm  probated  against  the  estate;  that  it 
was  necessary  for  certain  lands  of  the  de- 
cedent to  be  sold  in  order  that  from  the  pro- 
ceeds thereof  Ids  daim  against  the  estate 
might  be  paid,  and  prayed  that  the  adminis- 
trator be  ordered  to  make  this  sale  and  ap- 
ply the  proceeds  thereof  to  the  payment  of 
his  dalm.  The  prlndpal  Iton  of  this  dalm, 
as  set  forth  in  the  probated  statement  there- 
of, la: 

"To  care  and  attention  indnding  board,  lodg- 
ing, medical  care  and  drugs  prior  to  last  ill- 
ness, and  service  for  three  years  prior  to  the 
death  of  said  Mrs.  O.  D.  Graves,  and  being 
from  Apra  20, 1913,  to  April  20, 1916,  $1,080." 

The  remainder  Is  for  the  funeral  expenses 
of  the  deceased,  and  two  other  items  describ- 
ed as  "Doctor's  bUl  last  Illness,  |36,"  and 
drug  biU  paid,  |10."  The  affidavit  to  this 
claim  required  by  section  2106,  Code  of  1906 
(section  1774,  Hemingway's  Code),  was  made 
by  the  appellee.  The  administrator  and  the 
heirs  of  the  deceased  answered  this  petition, 
denying  the  validity  of  the  appellee's  entire 
claim,  and  alleging:  First,  that  it  was  not 
probated   In   the   manner   required   by   law; 
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and,  second,  that  it  Is  barred  by  the  statute 
of  limitations.  There  was  a  decree  In  ac- 
cordance with  the  praTer  of  the  petition,  and 
an  appeal  to  settle  the  principles  of  the  case 
was  granted  the  administrator. 

The  payment  by  the  appellee  of  the  funeral 
expends  of  the  deceased  and  her  physician's 
and  drag  bills  was  fully  proven,  and  the 
appellant's  claim  that  the  appellee  had  suffi- 
cient money  In  his  hands  belonging  to  the  de- 
ceased to  cover  these  items  Is  not  sustained 
by  the  evidence. 

[1-3]  The  appellant  introduced  no  evidence 
in  denial  of  the  first  item  of  the  appellee's 
claim,  and  the  evidence  for  the  appellee  is 
to  the  eflect  that  the  deceased  was  Ills  moth- 
er-in-law; that  for  15  years  immediately 
preceding  her  death,  which  occurred  on  April 
20,  1916,  she  lived  with  him  as  a  member  of 
his  family,  the  last  3  years  of  which  being 
spent  by  her  continuously  in  his  home,  she 
having  been  accustomed  prior  thereto  to  occa- 
sionally visit  other  members  of  her  family, 
during  all  of  which  time  the  appellee  gave 
her  "board,  lodging,  care,  and  attention" 
worth  130  per  month;  that  the  deceased  ex- 
pected to  pay  the  appellee  for  her  care  and 
maintenance  and  bad  promised  so  to  do.  This 
evidence  is  sufficient  to  support  the  appel- 
lee's claim  for  compensation.  Hutcheson  v. 
Tucker,  15  South.  132;  BeU  v.  Gates,  97 
Miss.  790,  58  South.  491;  Hoyle  v.  Smith, 
113  Miss.  729,  74  South.  611 ;  21  Am.  &  Ehg. 
Bncy.  of  Law  pd  Ed.)  1061 ;  18  Oyc.  412. 

Section  2106,  Ckide  of  1906  (section  1774, 
Hemingway's  Code),  requires  a  person  desir- 
ing to  probate  a  claim  against  the  estate  of 
a  deceased  person,  in  the  absence  of  written 
evidence  thereof,  to  present  to  the  derk  of  the 
diancery  court  "an  itemized  account  or  a 
statement  thereof  in  writing  signed  l^  the 
creditor"  etc.  The  first  item  of  the  appellee's 
claim  is  not  evidenced  by  writing  nor  does  it 
consist.  In  so  far  as  It  relates  to  care  and 
attention,  including  board,  lodging,  and  serv- 
ices, of  separate  items,  but  consists  of  one 
Item  only,  based  on  a  continuing  parol  ctm- 
tract  It  is  true  that  the  statement  of  the 
claim  includes  medical  care  and  drugs,  and 
it  may  be  that  these  Items  should  have  been 
more  specifically  described,  but  tlmt  defect 
in  the  statement  of  the  claim,'  if  such  it  is,  if 
not  material,  for  the  reason  that  the  amount 
claimed  is  not  in  excess  of  that  due  the  ap- 
I)ellee  for  board,  lodging,  and  services,  wlilch 
is  properly  set  forth  in  the  statement. 

If  the  statute  of  limitations  commenced  to 
run  against  the  appellee's  claim  for  board 
and  lodging  when  furnished  and  for  services 
when  rendered,  it  may  be  that  because  of  the 
length  of  time  that  elapsed  after  the  death 
of  the  deceased  before  the  claim  therefor 
was  probated  a  part  of  it  would  be  barred. 
But  this  statute  did  not  begin  to  run  against 


this  claim  until  the  death  of  ^e  deceased, 
and  it  was  probated  within  the  required 
time  after  her  death. 

[4]  As  hereinbefore  stated,  the  deceased 
was  living  with  the  appeUee  under  a  promise 
to  pay  him  for  her  board,  lodging,  and  serv- 
ices, which  t>oard,  lodging,  and  services  were 
of  necessity  continuously  furnished  and  ren- 
dered, with  no  time  fixed  for  the  payment 
by  the  deceased  therefor  or  for  the  termina- 
tion of  the  contract  Consequently  the  con- 
tract, and  it  is  Immaterial  whether  it  was 
an  express  or  implied  contract,  was  a  con- 
tinuous one,  and  the  statute  of  limitations 
does  not  begin  to  run  against  such  a  contract 
until  it  has  terminated,  which  in  the  case  at 
bar  was  by  the  death  of  the  deceased.  3 
Elliott  on  Contracts,  i  2661,  p.  798;  26 
Cyc.  1077,  1104,  et  seq. ;  1  Wood  on  Limita- 
tions (4th  Ed.)  p.  661,  {  119c  (2) ;  SuUenbar- 
ger  V.  Ahrens,  168  Iowa,  288,  160  N.  W.  71; 
Crampton  v.  Logan,  28  Ind.  App.  4S&,  63  N. 
B.  51;  Bowie  v.  Trowbridge,  158  Iowa,  99, 
138  N.  W.  848. 

[8]  It  is  unnecessary  for  us  to  determine 
whether  the  appellee's  daim  for  the  funeral 
expenses  of  the  deceased  is  set  forth  in  the  ' 
manner  i^uired  by  section  2106,  Code  of  1906 
(section  1774,  Hemingway's  Code),  for  the 
reason  tliat  it  need  not  have  been  probated 
at  alL  It  is  not  a  dalm  against  the  deceased 
(Dobbs  V.  Chandler,  84  Miss.  872.  36  South. 
388),  and  it  is  only  claims  against  the  de- 
ceased which  the  administrator  is  forbidden 
to  pay  unless  it  has  been  probated  (sec- 
tion 2105,  Code  of  1906 ;  section  1773,  Hem- 
ingway's Code). 

[6]  It  is  the  duty  of  an  administrator  to 
bury  the  deceased  and  to  pay  the  expenses  in- 
cident thereto  out  of  the  property  of  the  de- 
ceased. Donald  v.  McWhorter,  44  Miss.  124. 
And,  if  this  exi)ense  has  been  incurred  prior 
to  the  appointment  of  the  administrator,  it 
becomes  a  charge  against  him  after  Ids  ap- 
pointment payable  out  %f  the  property  ot  the 
deceased. 

[7]  The  physician's  and  drug  bills,  are 
debts  against  the  deceased,  as  they  were 
necessarily  incurred  in  her  lifetime,  and,  as 
the  evidence  does  not  disclose  that  they  were 
paid  by  the  appeUee  at  the  request  of  the  de- 
ceased, they  should  have  been  separately  pro- 
bated on  the  affidavit  of  the  original  credi- 
tors that  they  were  "just,  correct,  and  owing 
from  the  deceased,"  etc.,  in  accordance  with 
the  provisions  of  section  2106,  Code  of  1906 
(section  1774,  Hemingway's  Code).  McWhor^ 
ter  V.  Donald,  39  Miss.  779,  80  Am.  Dec.  97; 
Persons  v.  Griffin,  112  Miss.  643,  78  South. 
624.  These  two  items  of  the  appellee's  daim 
should  not  have  been  allowed. 

Reversed  and  remanded. 

ETHRIDOB,  X,  dissents. 
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FIRST  NAT.  BANK  OF  CANTON  et  al.  v. 
MULHOLLAND  et  al.    (No.  21093.) 

<Sapreine  Gooit  of  IfiasisaippL    June  28, 19S0. 

Saggestion  ot  Brror  OTerroled  J0I7  12, 

1820.) 

(BvlMm»  by  the  Court.) 

1.  Wills  «s»684(3)— Profit  Of  Mio  of  real  es- 
tato  Is  not  laooma. 

'When  the  will  devises  the  income  of  in- 
rested  money,  and  it  appears  that  the  money 
was  inTeated  in  real  estate,  and  the  real  estate 
was  then  sold  at  a  profit,  the  profit  so  ob- 
tained was  not  Income,  bnt  a  part  of  the  cap- 
ital, and  the  remaindermen  are  entitled  thereto. 

2.  Wills  «=3684(3)— Dovlsee  of  Inoomo  held 
to  waive  right  to  have  trustee  pay  him  noa- 
ey  advaaoed  to  purchase  realty. 

When  a  devisee  invests  his  own  money 
in  ttt  purchase  of  land  with  the  tnist  fond,  and 
agrees  that  the  title  to  the  land  shall  be  vested 
in  the  trustee,  and  also  agrees  that  the  land 
•0  bought  shall  be  impressed  with  the  condi- 
tions of  the  will,  he  loses  his  right  to  claim 
that  the  trustee  shall  pay  to  him  the  amoimt 
M  advanced. 

In  Banc. 

Aiqpeal  from  Chancery  Court,  Madison 
-County ;  Lamar  F.  Easterling,  Chancellor. 

Suit  by  John  Hulbolland  and  another 
against  the  First  National  Bank  of  Canton 
and  others.  Decree  for  complainants,  and 
-defendants  appeal.    Beversed  and  remanded. 

W.  H.  A  Bobt.  H.  Powell,  of  Canton,  for 
«ppellant8. 

COOK,  J.  This  case  calls  for  a  construe- 
•  tlon  of  the  last  vtW  and  testament  of  James 
Mnltaolland,  deceased.  The  blU  of  complaint 
was  ffled  by  John  Mulholland  and  bis  minor 
son,  John  Mnlholland.  All  of  the  heirs  and 
-devisees  In  the  last  will  of  James  Mulhol- 
land are  made  parties,  together  with  the 
First  National  Bank  of  Canton,  Miss.,  whl<A 
bank  has  duly  qualified  as  executor  of  the 
last  will  of  the  said  James  Mulholland.  The 
will,  omitting  the  formal  parts.  Is  In  these 
words,  to  wit: 

"%  James  MulhoDand,  of  Scott  county,  Ken- 
tuclqr,  do  make  and  publish  this  my  last  wiH 
and  testament 

'^rst.  I  desire  an  my  Just  debts  and  funer- 
d  expenses  paid  as  soon  after  my  deatii  as 
-practicable. 

"Second.  I  derire  all  my  real  estate  to  be 
■old  by  my  executor,  hereinafter  named,  and 
that  all  my  personal  property  of  every  Unl 
except  my  household  and  kitchen  furniture  be 
likewise  sold  by  my  said  executor,  and  con- 
verted into  cash,  and  said  executor  is  hereby 
empowered  to  make  title  to  any  real  estate 
Ihat  I  may  own  at  the  time  of  my  death  for  the 
purpose  ot  distributing  my  estate  as  herein 
-directed. 

"Third.  I  devise  to  my  beloved  wife,  Mary 


Mulholland,  all  my  household  and  kitdien  for- 
niture  and  I  further  devise  to  her  in  trust  the 
sum  of  $500.00  which  amount  I  direct  that  she 
use  the  sum  of  $200.00  as  offerings  at  such 
time  as  she  may  cause  to  be  celebrated  the 
Holy  Sacrifice  of  the  Mass,  as  an  offering  to 
Almighty  God  for  the  repose  of  my  immortal 
soul  and  the  remaining  $250.00  is  given  to  her 
in  trust  to  be  held  by  her  that  she  may  be 
able  to  make  a  similar  offering  for  the  spiritual 
welfare  of  her  soul  after  she  has  departed  this 
life  and  I  suggest  that  she  arrange  with  some 
friend  before  her  death  to  see  that  the  ap- 
plication of  said  fund  for  the  purpose  intend- 
ed. My  said  wife  is  not  to  be  required  to 
give  any  bond  for  said  fund-  or  to  account  to 
any  court  or  any  person  for  same  or  any  part 
thereof. 

"Fourth.  After  the  payment  of  my  Just  debts 
and  funeral  expenses  and  the  payment  of  the 
$600.00  to  my  wife  as  directed  in  the  Srd 
clause  of  this  will,  I  will  and  devise  to  my  said 
wife  Mary  Mulholland  one-third  (V6)  of  the 
remainder  of  my  estate  to  be  hers  absolutely, 
to  do  with  as  she  pleases.  , 

"Fifth.  Of  the  remaining  two-thirds  (%)  of 
my  estate,  I  devise  to  my  sons  Noah  Mulhol- 
land; James  Mnlhollaad,  Jr.,  Daniel  B.  Mul- 
hoUtmd  and  my  daughter  Annie  McOurk,  each 
one-sixth  {%)  thereof,  absolutely  to  do  with 
as  they  plesse,  and  to  the  Farmers'  Bank  and 
Trust  Company  of  Oeorgetown,  Ely.,  as  trustee 
of  my  son  John  MuUu^and,  one-sixth  thereof 
and  direct  that  my  said  son  John  Mulholland 
be  paid  the  income  thereof  semiannually,  dur- 
ing the  period  of  his  natural  life  and  at  his 
death  sidd  principal  sum  shall  pass  to  his 
child  or  children,  and  I  devise  to  said  Farm- 
ers' Bank  &  Trust  Co>,  of  Georgetown,  Ky., 
as  trustee  for  my  daughter  Mary  Bethel,  one- 
sixti)  thereof  and  direct  that  my  said  daughter 
Mary  Bethel  be  paid  the  income  thereof  semi- 
annually during  the  period  of  her  natural  life 
and  at  her  death  the  same  shall  pass  to  her' 
children. 

"The  said  Farmers'  Bank  &  Trust  Company, 
as  trustee  for  either  my  son  John  Mulholland 
or  my  daughter  Mary  Bethel,  may  if  it  deems 
advisable  and  Judidons,  invest  the  share  or 
either  or  any  portion  thereof  in  a  home  for 
either  of  them,  bnt  in  case  they  do  invest  the 
same  in  real  estate,  the  title  shall  be  taken 
in  the  name  of  the  said  trustee  and  said  trustee 
is  hereby  pven  the  power  to  change  the  nature 
of  the  investment  whenever  it  is  deemed  ad- 
visable. 

"In  the  event  my  eon  John  MoIhoUand  or 
my  daughter  Mary  Bethel  ehoold  die-vrtthout 
child  or  children,  or  the  descendants  of  such 
child'  or  children  living  at  the  time  of  his  or 
her  death,  then  in  such  event,  his  or  her 
share,  as  the  case  may  be,  shall  pass  to  and 
be  held  by  my  other  children  herein  named, 
in  the  same  manner  that  they  hold  the  devise 
made  to  them  under  the  provision  of  this 
wiU. 

"I  hereby  nominate  and  appoint  James  Brad- 
ley as  executor  of  this  my  last  will  and  testa- 
ment. 

"In  testimony  whereo<  I  have  hereunto  set 
my  hand  this  6th  day  of  January,  1916. 

"James  MulhoUand." 
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The  prlndp&l  warn  recelTed  by  the  present 
trustee  of  the  estate  from  Its  predecessor  was 
?11,725.  This  sum,  together  with  $725  fur- 
nished by  John  Mulholland  out  of  his  own 
funds,  was  Invested  by  the  trustee  In  real 
estate  In  December,  1918.  In  August,  1919, 
this  real  estate,  through  the  services  of  John 
Mulholland,  was  sold  by  the  trustee  for  $18,- 
930.  John  Mulholland  claims  that  $7,205, 
being  profits,  should  be  paid  to  him  under  the 
fifth  item  of  the  will  as  Income,  profits,  or 
Increment,  or  the  trustee  should  at  least  pay 
him  $6,430  as  soon  as  collected,  and  It  is 
stated  that  the  trustee  Is  willing  to  make 
this  payment  should  the  court  dedde  that  It 
could  do  so  under  the  terms  of  the  wUL 

Under  the  facts  stated  the  chancellor  ren- 
dered a  decree  as  follows,  viz.: 

"This  canse  having  been  set  down  on  the  is- 
ane  docket  for  final  bearing,  on  the  bill,  exhib- 
its, waiver  of  process,  and  entry  of  appearance 
and  answers  of  E^rst  National  Bank  of  Canton, 
Miss.,  trustee,  and  Noah  Mulholland,  James 
Molholland,  Jr.,  Daniel  E.  Mulliolland,  Mary 
Bethel,  and  Anna  M.  McGurk,  who  are  all  of 
the  defendants  in  this  case;  and  it  appearing 
to  the  court  from  the  proof  made  In  open 
court  before  the  chancellor  that  all  of  said 
defendants  have  answered  the  bill  filed  in  this 
cause,  and  that  their  signatures  to  the  answers 
are  their  genuine  signatures;  and  it  further  ap- 
pearing to  the  court  from  said  answers  by  all 
of  said  defendants,  except  said  bank,  that  they 
have  admitted  the  allegations  of  the  said  bill, 
and  have  consented  that  the  decree  prayed  for 
in  said  bill  may  be  rendered  by  the  conrt  at 
tliis  term,  and  it  further  appearing  from  the 
answer  filed  by  said  bank  that  it  admits  the 
allegations  of  said  bill,  and  consents  that  at 
this  term  the  court  can  render  such  decree  as 
is  lawful,  but  that  it  wants  the  Supreme  Court 
of  Mississippi  to  construe  the  will  of  James 
Mulholland  so  that  it  will  be  protected,  and  as 
to  its  powers  and  duties  under  a  proper  con- 
struction of  the  provisions  of  said  will;  and  it 
further  appearing  to  the  court  from  the  proof 
that  it  was  the  intention  of  James  Mulholland 
by  his  will  to  establish  a  principal  sum,  and 
that  all  of  the  issues,  profits,  increaiies,  and  in- 
comes over  and  above  said  principal  sum  should 
be  paid  by  the  trustee  to  John  Mulholland,  as 
Income,  during  his  life,  and  that  nothing  was 
to  pass  to  his  child  or  children  or  to  the  right 
heirs  of  James  Mulholland,  deceased,  except 
such  principal  snm,  and  that  snch  principal 
sum  was  only  the  sum  of  $11,725;  and  it  fur- 
ther appearing  to  the  conrt  from  the  proof 
that  John  Mulholland  is  entitled  to  the  relief 
prayed  hy  his  bill — it  is  therefore  considered 
and  ordered  by  the  conrt  that  the  relief  pray- 
ed by  said  biU  be,  and  it  is  hereby,  granted, 
and  the  principal  sum  to  be  hereafter  maintain- 
ed is  fixed  at  $11,726,  and  said  bank,  trustee, 
and  its  successors  in  office,  is  hereby  directed 
to  pay  to  said  John  Mulholland  for  and  dur- 
ing his  natural  life  all  issues,  profits,  increases, 
and  incomes  arising  therefrom  or  in  connection 
therewith  in  excess  of  said  principal  sum  of 
$11,726,  but  the  taxes  and  expenses  of  the 
trust  shall  first  be  paid  out  of  the  income,  and 
08  tiie  purchase  money  for  the  lands  is  col- 


lected from  Dr.  J.  A.  Beavers,  mentioned  in 
the  bill,  said  trustee  win  pay  It  to  said  John 
Mulholland,  if  alive,  down  to  such  principal 
sum  of  $11,726,  after  paying  all  taxes  and  ex- 
penses of  the  trust,  and  that  principal  snm 
alone  said  trustee  and  its  successors  will  keep 
and  protect,  so  that  it  will  pass  as  directed  by 
the  provisions  of  said  wUl,  and  said  trustee 
or  its  successors  is  empowered  to  reinvest 
said  snm  or  any  part  of  it  in  other  real  estate 
when  collected,  and  sell  the  same  without  re- 
course to  any  court.  The  court  doth  find  that 
it  was  the  intention  of  said  testator  that  said 
prindpal  sum  should  never  increase  for  the 
benefit  of  those  provided  for  after  the  death 
of  said  Joim  Mulholland.  The  derk  will  record 
the  bill,  affidavits,  aclinowledgments,  answers 
of  all  defendants,  and  this  decree  in  the  final 
record. 

"Ordered,  adjudged,  and  decreed  this  17th 
day  of  November,  ISlfr." 

[1,  2]  It  will  be  observed  that  the  testator 
by  the  fifth  Item  of  his  will  devises  to  the 
bank  as  trustee  of  his  son  John  Mulholland 
one-slxtb  of  the  remainder  of  bis  estate,  and 
directs  that  the  trustee  pay  to  blm  semian- 
nually the  income  thereof. 

It  is  claimed  by  John  Mulholland  and  ap 
proved  by  the  chancellor  that  the  profit  made 
In  the  sale  of  the  real  estate  was  income.  It 
seems  to  us  that  the  learned  chancellor  erred. 
The  authorities  seem  to  be  to  the  effect  that 
the  increase  In  the  value  of  a  fund  held  in 
trust  to  pay  the  Income  to  one  for  life,  and 
on  his  death  to  transfer  the  same  to  others, 
is  a  part  of  the  capital,  and  Is  not  Income, 
and  the  remaindermen  are  entitled  theteta 
Carpenter  v.  Perkins  et  al.,  83  Conn.  11,  74 
AtL  1062;  Smith  v.  Hooper,  95  Md.  16,  61 
AtL  844,  64  Aa  95;  Gibbons  7.  Mahon.  ISe 
U.  S.  549,  10  Sup.  Ct  1057,  84  L.  Ed.  525. 

The  question  as  to  what  Is  capital  and 
what  Is  Income  has  often  arisen  where  stocks 
and  the  income  thereof  are  devised,  and  the  - 
better  reasoned  cases  seem  to  be  that  the 
stocks  are  capital  which  go  to  the  remainder- 
men in  cases  like  the  present  case. 

In  the  present  case  the  testator  directed 
that  all  of  his  real  estate  and  personal  prop- 
erty be  sold  and  converted  Into  cash,  and 
John  Mulholland  was  to  receive  one-sixth  of 
the  income  of  the  money  so  obtained  through 
a  trustee  named  in  the  wilL  It  appears  that 
the  trustee  received  $11,726.  This  sum  was 
supplemented  by  John  Mulholland  adding 
thereto  out  of  his  own  funds  $725,  and  the 
fund  thus  obtained  was  invested  in  real  es- 
tate by  the  trustee.  The  real  estate  was  sold 
at  a  profit  of  $7^205,  and  John  Mulholland 
now  claims  that  the  profit  should  be  paid  him. 
As  before  stated,  the  whole  case  turns  upon 
the  question,  Was  the  profit  from  the  sale  of 
the  real  estate  income?    We  think  not 

It  appears  that  the  complainant  furnished 
out  of  his  personal  estate  the  sum  of  $725, 
which,  added  to  the  money  in  the  hands  of 
the  trustee,  constituted  the  price  paid  for  the 
land.   It  would  seem  that  complainant  should 
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be  reimbursed  for  tbe  sum  paid  by  blm,  but 
he  expressly  waived  this  right  in  his  peti- 
tion in  these  words: 

"Tonr  eomplainant,  John  Mulhollasd,  wQI  paj 
to  tbe  said  Dnrfey  ont  of  his  owb  funds  the 
excess  orer  the  funds  in  the  hands  of  the  First 
National  Bank,  and  is  willing  that  the  title 
to  all  of  said  lands  shall  be  taken  and  held 
in  the  name  of  the  said  First  National  Bank 
of  Canton,  Miss.,  as  trustee,  and  its  successors 
in  oflSce,  impressed  with  the  same  conditions 
and  limitations  and  contingencies  as  are  im- 
pressed upon  the  use  and  ownership  of  said 
trust  fund  now  in  the  hands  of  said  bank,  un- 
der the  terms  and  provisions  of  said  wilL" 

Beveraed  and  remanded. 


(123  Hiss.  401) 

IMeOANIEL  et  ai.  v.  MoDANIEL.    (No.  21 106.) 

(Supreme  Court  of  Mississippi.    June  28, 1920.) 
(SvHabut  hv  the  Court.) 

1.  Bastards  <8=9l02— Illegitimate  chlldrea  la- 
herit  from  mother's  deceased  brother. 

Illegitimate  children  inherit  their  deceased 
mother's  share  in  the  estate  of  her  deceased 
intestate  brother,  who  left  no  wife  or  children 
surviving  him.  Section  1656,  Code  1906;  Hem* 
ingway's  Code,  {  1387. 

2.  Bastard*  «s>  1 04— Offspring  of  illegitimate 
laherlt,  If  no  surviving  legitimate  beira  la 
same  degree. 

Children  of  an  illei^tiniate  inherit  an  inter- 
est in  the  estate  of  a  deceased  ancestor  or  col- 
lateral kindred,  if  there  be  no  legitimate  heirs 
in  the  same  degree  who  would  otherwise  take 
such  interest,  nnder  statute,  supra. 

3.  Bastards  ^=392— Supreme  Court  will  apply 
law,  where  facts  appear  on  face  of  record. 

Where  the  pleadings  and  decree  are  suffi- 
cient to  establish  the  facts  of  a  case,  this  court 
will  decide  and  apply  the  law  upon  the  face  of 
the  record,  even  though  the  testimony  taken  be- 
low does  not  appear  here. 

In  Bane. 

Appeal  from  Chancery  0>urt,  Leake  Coun- 
ty;  Z.  A.  Brantley,  Special  Chancellor. 

Proceeding  between  William  McDanlel  and 
others  and  J:  R.  McDanlel  to  determine 
heirship.  From  the  decree,  both  parties  ap- 
peal. Reversed  on  direct  appeal,  and  judg- 
ment rendered,  and  affirmed  on  cross-appeal. 

B.  B.  Walicer,  of  Carthage,  for  appellants. 
J.  B.  Harris,  of  Jackson,  and  J.  L.  McMiU- 
on,  of  Carthage,  for  ai^ellees. 

HOLDBN,  J.  This  suit  is  a  proceeding 
In  cliancery  to  determine  tbe  rightful  heirs  of 
one  Sam  McDanlel,  who  died  intestate,  leav- 
ing no  wife  or  children,  or  descendants  of 
children,  anrvlving  him.  His  sole  surviving 
beirs  at  law  were  his  brother,  J.  R.  McDan- 


lel, the  appellee,  and  the  children  of  two  of 
his  deceased  sisters  of  the  whole  blood,  viz. 
Betsy  McDanlel  and  Hagar  McDanieL  Betsy 
McDanlel  left  as  her  sole  heirs  her  children, 
William  McDanlel,  Sarah  Majure,  Mary 
Thames,  and  Tamar  Boyd,  appellants  here, 
and  tbe  children  of  a  deceased  illegitimate 
child.  These  children  of  Betsy  McDanlel  are 
all  Illegitimates.  Hagar  McDanlel  left  sever- 
al legitimate  children  as  her  sole  heirs. 

Upon  final  hearing  of  the  cause  the  dian- 
c^lor  declared  that  the  appellee,  J.  R.  Mc- 
Danlel, and  the  children  of  the  deceased 
Hagar  McDanlel,  are  the  sole  heirs  of  tbe 
deceased,  Sam  McDanlel,  and  that  the  estate 
of  the  deceased  should  be  divided  equally  tie- 
tween  them — that  Is,  J.  R.  McDanlel  to  take 
one-half  and  the  children  of  Hagar  McDanld 
to  take  the  other  half;  thus  excluding  all 
of  the  heirs  of  Betsy  McDanlel  from  sharing, 
because  they  are  illegitimates  and  cannot  in- 
herit from  their  uncle,  Sam  McDanlel,  since 
there  were  legitimate  heirs  of  the  same  de- 
gree, to  whom  the  estate  should  descend. 
From  this  decree  the  children  of  Betsy  Mc- 
Danlel, deceased,  prosecute  this  appeal,  and 
appellee,  J.  R.  McDanlel,  cross-appeals. 

The  exact  questions  presented  are  whether 
or  not  the  appellants,  as  illegitimate  children 
of  Betsy  McDanlel,  deceased,  can  inherit  that 
part  of  the  estate  of  their  uncle,  Sam  McDan- 
lel, which  their  mother,  Betsy,  the  sister  of 
Sam,  would  have  Inherited,  if  she  had  sur- 
vived her  brother,  Sam  McDanlel,  and  wheth- 
er the  children  of  the  deceased  child  of  Betsy 
take  the  share  of  their  deceased  parent.  The  - 
question  presented  involves  the  construction 
of  section  1665,  Code  of  1906  (Hemingway's 
Code,  {  1387),  the  material  part  of  which  is 
as  follows: 

"All  illegitimates  shall  biherit  from  their 
mother,  and  from  her  other  children,  and  from 
her  kindred,  according  to  the  statutes  of  de- 
scent and  distribution;  and  the  children  of  il- 
legitimates and  their  descendants  shall  inherit 
from  the  brothers  and  sisters  of  their  father 
or  mother,  whether  legitimate  or  illegitimate, 
and  from  their  grandparents.  But  the  children 
of  illegitimates  shall  not  inherit  from  any 
ancestor  or  collateral  kindred  if  there  be  legit- 
imate heirs  of  such  ancestor  or  collateral  kin- 
dred, in  the  same  degree,  to  whom  the  estate 
wonld  otherwise  descend." 

[1]  There  seems  to  be  very  little  difficulty 
in  reaching  a  correct  Interpretation  and  ap- 
plication of  the  statute.  It  plainly  provides 
that  illegitimates  shall  inherit  from  their 
mother,  and  also  from  her  kindred.  The  de- 
ceased, Sam  McDanlel,  having  left  no  surviv- 
ing heirs,  except  his  brother,  J.  R.  McDanlel, 
tbe  appellee,  and  the  children  of  bis  two  de- 
ceased sisters,  Hagar  and  Betsy,  certainly 
one-third  of  the  estate  descended  to  Betsy,  or 
to  her  children  after  her  death.  The  fact 
that  the  children  of  Betsy  were  illegitimates 


ssFor  otber  cues 
85SO.-S 


M«  Mun*  topic  and  KBY-NGMBBR  In  all  Kejr-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


114 


as  SOUTHBBN  BBPORTEB 


(IfUs. 


did  not  prevent  them  from  taking  their  moth- 
er's share  in  the  estate,  regardless  of  the  fact 
that  there  were  legitimate  heirs  in  the  same 
degree. 

[2]  It  seems  that  the  chancellor  was  led 
into  error  by  a  misconstruction  of  the  lan- 
guage in  the  latter  part  of  the  statute,  which 
provides  that  the  children  of  illegitimates 
shall  not  inherit,  if  there  be  legitimate  heirs 
in  the  same  degree  to  whom  the  estate  would 
otherwise  descend.  The  appellants  are  the 
children  and  grandchildren  of  Betsy  McDan- 
lel,  who  was  a  legitimate ;  but  her  cbUdren 
the  appellants,  are  illegitimates,  and  the  stat- 
ute plainly  provides  that  they  shall  inherit 
from  their  mother  and  from  her  kindred. 
G?he  Intestate,  Sam  McDaniel,  was  a  brother 
of  Betsy  and  an  uncle  of  the  illegitimate 
children,  the  appellants,  and  the  estate  here 
involved  should  be  divided  on  the  basis  of  one- 
tlilrd  to  the  appellee,  J.  R.  McDaniel,  one- 
tblrd  to  the  children  of  Hagar  McDaniel,  and 
the  other  one-third  to  the  children  and  grand- 
children of  Betsy  McDaniel,  the  appellants. 

The  children  of  the  illegitimate  deceased 
child  of  Betsy  take  the  share  of  their  deceas- 
ed parent,  because  there  is  no  legitimate  heir 
to  whom  the  share  would  otherwise  descend. 
It  would  not  go  to  the  legitimates  J.  R.  Mo- 
Daniel  and  the  children  of  Hagar,  but  would 
descend  to  the  illegitimates  of  Betsy,  if  taken 
from  these  children  of  the  illegitimate  child 
of  Betsy ;  therefore  there  are  no  "legitimate 
heirs  to  whom  the  estate  would  otherwise 
descend,"  and  it  must  go  to  the  childroi  of 
•  the  deceased  illegitimate.  , 

[3]  The  appellee  makes  the  contration  that 
since  the  testimony  takoi  in  the  lower  court 
was  not  transcribed  and  presented  here,  we 
should  not  disturb  the  finding  of  fact  by  the 
chancellor.  It  is  true  that  the  testimony 
taken  in  the  lower  court  is  not  before  us,  but 
the  pleadings  in  the  case,  as  well  as  the 
decree  of  the  chancellor,  are  sufficient  to 
present  the  question  of  law  involved,  and  to 
reveal  the  error  of  the  lower  court  in  the 
application  of  the  law  to  the  facts  as  shown 
upon  the  face  of  the  record. 

The  decree  of  the  lower  court  is  reversed 
on  direct  appeal,  and  judgment  will  be 
entered  here  for  the  appellants,  and  is  af- 
firmed on  cross-appeal. 


<1»  MtM.  »> 
COVINGTON 


PICKERING. 


June  28, 


COUNTY  V. 
(No.  21132.) 

(Supreme  Court  of  Mississippi. 
1920.) 

(Byllabtu  iv  the  Court.) 

I.  Animals  (S=>36V2,  New,  vol.  8A  Key-No.  Se« 
ries— "Dipping"  In  tick  eradication  ttatnte, 
deflned. 

Under  chapter  S8,  Laws  1917,  imposing  lia- 
bility on  a  county  for  loss  or  permanent  injury 


to  animals  in  the  process  of  dipping  for  the 
eradication  of  cattle  fever  ticks,  the  word  "dip- 
ping" means  "to  immerse  for  a  short  time  in 
any  liquid;  to  place  in  floid  and  withdraw 
again;  tlie  act  of  dipping  or  immersing;  a 
plunge;  a  brief  bath,  as  the  dip  of  the  oars; 
a  dip  in  the  sea."  Standard  Dictionary,  "dip." 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dip.] 

2.  Animals  i%s>36i/2.  New,  vol.  8A  Key-No.  8«« 
rIes— County  not  liable  for  Injury  by  spong- 
ing with  poisonous  fluid  in  lieu  of  dipping. 

A  county  is  not  liable  for  the  injury  to  a 
mare  caused  by  sponging  and  rubbing  with  a 
poisonous  fluid  in  lieu  of  dipping  under  the 
Tick  Eradication  Law  (Laws  1917,  c.  88),  and 
a  peremptory  instruction  should  have  been  giv- 
en for  the  county. 

3.  Evidence  «e3>83( I )— Regulations  of  live 
stock  sanitary  board  must  be  proven  In  same 
manner  as  municipal  ordinances. 

The  rules  and  regulations  of  the  live  stock 
sanitary  board  must  be  proven  in  the  same 
manner  as  municipal  ordinances. 

Holden  and  Stevens,  33.,  dissenting. 

In  Bana 

Appeal  from  Circuit  Court,  Oovlngt<Hi 
County;   W.  H.  Huskies,  Judge. 

Action  by  B.  T.  Pickering  against  Coving- 
ton County.  Judgment  for  plalntlfl,  and  de- 
fendant appeals.    Reversed  and  rendered. 

F.  H.  LotterhoB,  Asst  Atty.  Gen.,  and  E. 
L.  Dent,  of  C<^lins,  for  appellant.    , 
3.  3.  Stubbs,  of  Collins,  tor  appellee. 

ETHRIDOE,  J.  B.  T.  Pickering  ffled 
suit  against  the  county  for  the  value  of  a 
mare  which  died  from  t>eing  sponged  or 
bathed  in  a  solution  alleged  to  be  in  lien  of 
the  dipping  process  required  under  tlie  rules 
and  regulations  of  the  live  stock  sanitary, 
board  and  the  laws  of  this  state. 

It  appears  that  the  county  was  operating 
under  the  tick  eradication  law,  and  had  built 
a  dipping  vat  known  as  the  "speed  vat"  near 
the  residence  of  the  plalntifT  which  was  un- 
der  the  charge  of  one  Duckworth  as  dipping 
Inspector.  It  is  alleged  that  the  plalntlfl 
was  required  to  dip  his  mare  under  said  law 
and  regulations,  and  that  he  appeared  and 
protested  against  dipping  his  mare  because 
she  had  a  colt  only  18  days  old,  and  that  it 
was  agreed  with  the  inspector  in  charge  of 
said  vat  that  plaintiff  would  wash  the  mare 
in  a  solution  prepared  by  Duckworth  in 
lieu  of  dipping  her  in  the  vat ;  that  the  mare 
was  bathed  by  the  plaintiff  in  the  presence  of 
Duckworth  in  a  solution  prepared  by  him, 
and  that  within  a  short  time  thereafter  the 
marc  took  a  chill  or  ague,  and  was  bathed 
with  warm  water  from  time  to  time  there- 
after until  the  next  day,  when  the  mare 
died.  The  plaintiff  presented  a  claim  to  the 
board  of  BUiJervtsors  for  the  value  of  the 
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mare,  wblch  the  board  rejected,  for  the  rea- 
son tliat  the  mare  was  not  dipped  In  the  dip- 
ping vat  Snlt  was  thereupon  brought  for 
the  value  of  the  mare.  On  the  trial,  over 
the  objection  of  the  county,  Duckworth  was 
permitted  to  testify  that  he  had  authority 
from  the  lire  stock  sanitary  board's  regula- 
tlMis  to  permit  the  bathing  of  the  mare  in 
lieu  of  dipping,  the  regulations  not  being 
offered  In  evidence,  and  the  county  Insisting 
that  the  regulations  must  be  produced. 

The  court  refused  a  peremptory  Instruc- 
tion for  the  county,  and  gave  the  plalntUT, 
among  others,  the  following  Instructions: 

TThe  court  charges  the  jury  for  the  plaintiff 
that  dipping  in  this  state  is  either  dipping  by 
carrying  the  animal  through  the  vat  or  by 
washing  the  animal  off  with  the  same  chemicals 
under  the  directions  of  the  authorities.'' 

"The  court  charges  the  jury  for  the  plaintiff, 
B.  T.  Pickering,  that  if  they  believe  from  the 
eridence  beyond  a  reasonable  doubt  that  the 
mare  in  question  was  killed  or  died  as  a  result 
of  ffipping  or  washing  off  under  the  directions 
of  the  authorities  tn  Covington  county,  then  it 
ia  the' sworn  duty  of  the  jury  to  find  for  the 
plaintiff  and  to  assess  the  damages  in  the  sum 
proven  by  tiie  evidence  in  the  case." 

The  giving  of  these  instructions  for  the 
plaintiff  and  the  refusal  of  the  pereomptory 
for  the  d^endant  are  assigned  for  error 
ammg  others. 

Chapter  88,  Laws  of  1917,  constitutes  the 
basis  of  the  plaintiff's  suit,  and  reads  as 
follows: 

"Section  1.  Be  it  enacted  by  th«  Legislature 
of  the  state  of  Mississippi,  that  any  person  in 
any  county  in  this  state  sliaU  be  entitled  to  re- 
cover from  such  county  reasonable  compensa- 
tion for  any  live  stock  owned  by  such  person 
tliat  may  have  been  killed  or  permanently  in- 
jured since  March  1,  1916,  or  that  may  hereaft- 
er be  lulled  or  permanently  injured  in  the  pro- 
fess of  dipping  or  as  a  result  of  such  dipping 
for  the  eradication  of  the  cattle  tick,  where 
such  dipping  was  done  under  the  supeirvision  of 
the  board  of  supervisors  of  the  live  stock 
aanitary  board. 

"Sec.  2.  That  any  owner  of  live  stock  making 
daim  for  damage  for  the  death  or  injury  of  such 
lire  stock,  shall  first  make  proof  of  the  amount 
of  his  loss  or  damage  to  the  board  of  super- 
visors, and  when  condnaive  proof  has  been 
made  or  submitted  to  the  board  and  there  being 
no  evidence  of  contributory  negligence  on  the 
part  of  Uia  owner,  and  the  board  is  satisfied 
that  the  raid  owner  has  suffered  such  loss, 
then  tlie  board  of  supervisors  shall  pay  to  such 
owner  out  of  tii«  general  county  funds,  such 
amount  as  will  compensate  him  for  bis  loss  or 
damage,  but  if  the  board  of  supervisors  shall 
refnse  to  pay  such  claims,  or  any  part  of  them, 
the  owner  shall  have  the  right  of  action  against 
the  county  where  such  damage  occurred." 

[1]  Does  the  word  "dipping,"  as  used  in 
tUs  diapter,  mean  what  the  instmetimi  for 
the  plaintiff  says  it  means?  In  other  words, 
does  the  word  "dipping"  mean  sponging  an 


animal  off  with  the  llQUld?  The  Standard 
Dictionary  defines  the  word  "dipping"  as 
applied  to  the  process  here  Involved,  as 
follows: 

'To  immerse  for  a  short  time  in  any  liquid: 
to  place  in  a  fluid  and  withdraw  again;  the  act 
of  dipping  or  immersing;  a  plunge;  a  brief 
bath;  as,  the  dip  of  the  oars;  a  dip  in  the  sea." 

[2]  We  do  not  think  that  the  act  upon 
which  this  suit  is  founded,  above  set  out, 
contemplates  making  the  county  liable  for 
the  process  used  In  Ueu  of  dipping.  The 
plaintiff  voluntarily  substituted  this  method 
for  dipping  In  the  vat  and  himself  performed 
the  act  of  bathing  the  mare.  The  proof 
shows  that  the  process  used  Is  a  more  dan- 
gerous process  than  the  dipping  in  the  rat, 
and  the  testimony  tends  to  show  that  robbing 
an  animal  with  the  fluid  is  dangerous  In 
pn^wrtion  to  the  degree  of  rubbing  used. 

[3]  When  regulations  promulgated  by  the 
live  stock  sanitary  board  are  relied  <«  In 
any  salt  for  any  purpose  they  should  be 
proven  like  ordinances.  Chllds  ▼.  State,  16 
Ala.  App.  392,  78  South.  308. 

We  think  the  plaintiff  failed  to  establish 
liability,  and  the  judgment  la  reversed,  and 
judgment  will  be  entered  here  for  the  cotinty. 

Reversed,  and  judgment  here. 

HOLDEN,  J.  (dlssenthi^.  I  dissent  from 
the  ntfajorlty  view  In  this  case  for  the  reason 
that  the  construction  placed  upon  the  stat- 
ute is  entirely  too  narrow.  The  decision  of 
reversal  this  day  in  the  case  of  Covington 
County  V.  Sullivan,  85  South.  110,  is  based 
upon  the  rule  of  construction  announced  In 
the  Instant  case.  However,  the  principle  up- 
on which  both  decisions  rest  is  that  section 
1,  c.  38,  Laws  1917,  Imposes  no  liability  on 
a  county  for  the  loss  of  or  Injury  to  animals 
In  the  process  of  dipping  for  tick  eradication, 
unless  such  Injury  Is  Inflicted  while  the  ani- 
mal is  being  actually  dipped  or  immersed  In 
the  vat 

This  construction  of  the  act  Is  so  narrow 
as  to  partially  defeat  Its  real  purpose  and 
intent  I  do  not  dispute  that  the  word 
"dipping"  means  an  Immersion  or  plunge  in 
a  fluid,  and  that  there  Is  a  difference  be- 
tween "immersion"  and  "sprinkling";  yet 
the  purpose  of  both  is  that  of  cleansing  or 
eradication  in  one  respect  or  another.  But 
I  cannot  agree  that  the  intent  of  the  statute 
was  to  confine  liability  for  Injury  to  those 
cases  only  where  the  injury  actually  oc- 
curred In  the  vat 

The  Legislative  meant  to  provide  that  the 
owner  of  an  animal  should  recover  for  an  in- 
Jury  received  In  the  "process  of  dipping" 
under  the  supervision  of  the  proper  author- 
ities of  the  county.  It  is  clear  to  me  that, 
where  the  fluid  Is  prepared  and  administered 
by  and  under  the  proper  authority,  either 
by  dipping  the  animal  In   the  rat  or  by 
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pouring  the  liquid  on  it,  or  by  qtongtng  It 
with  the  liquid,  this  constitutes  "dipping" 
within  the  meaning  of  the  act 

In  the  Sullivan  Case,  supra,  the  owner  of 
the  animal  w«s  compelled  to  bring  It  to  the 
dipping  vat,  where  the  authorized  person  In 
control  of  the  dipping  for  the  county  under- 
took to  carry  out  "the  process  of  dipping" 
by  applying  the  flnld  to  the  skin  of  the  ani- 
mal without  actually  putting  it  into  the 
dipping  vat.  The  animal  died  from  Qte 
effects  of  the  application  of  the  fluid. 

To  say  that  the  owner  cannot  recover 
for  his  loss  under  these  circumstances  is  to 
deny  him  recovery  for  a  loss  occasioned  by 
the  authorized  dipping  authorities  when  he 
was  complying  with  the  mandate  of  the  law 
to  produce  his  animal  at  the  dipping  vat  to 
be  dipped  for  tick  eradication.  The  owner 
must  comply  with  the  law  In  bringing  his 
stock  to  the  dipping  vat,  and  that,  too,  wheth- 
er the  animal  be  Infected  with  ticks  or  not, 
and  regardless  of  the  ccmdltion  of  the  ani- 
mal or  the  distance  to  the  vat.  He  cannot 
object  to  the  dipping.  He  submits  his 
animal  to  the  authority  in  control  to  be  dip- 
ped In  the  manner  such  authority  may 
adopt.  The  authority  in  charge  of  the  dip- 
ping vat  elects  to  apply  the  fluid  in  a  slight- 
ly different  manner  from  that  of  driving  the 
animal  through  the  dipping  vat,  but  it  is 
for  the  accomplishment  of  the  same  purpose, 
the  eradication  of  ticks,  and  in  pursuing  this 
method  of  dipping  the  animal  Is  injured.  It 
seems  to  me  that  the  act  intended  to  impose 
liability  under  such  circumstances. 

I  do  not  think  the  Legislature  Intended  to 
deny  compensation  to  the  owner  for  a  loss 
by  injury  in  dipping  where  the  owner  in 
good  faith  has  complied  with  the  law  by  pro- 
ducing and  submitting  his  stock  to  be  dipped 
by  the  proper  authority  at  the  premises  of 
the  dipping  vat  I  can  picture  the  humble 
citizen  with  one  fiimlly  cow  that  contributes 
largely  to  the  sustenance  of  the  family,  who 
iias  to  drive  his  cow  several  miles  on  an  un- 
pleasant day  to  the  dipping  vat  There  he 
submits  his  animal  to  the  lawful  authority 
in  charge  of  the  vat  to  be  dipped  under  his 
direction.  This  otBcer  of  the  county  with 
sole  control  of  the  process  of  dipping  decides 
to  apply  the  fluid  by  pouring  it  upon  the 
animal  instead  of  running  It  through  the  vat 
which  latter  process  might  be  more  danger- 
ous under  some  circumstances,  and  he  pro- 
ceeds to  carry  out  the  purpose  of  the  dipping 
law  by  an  application  of  the  fluid,  and  the 
animal  dies  from  the  dipping.  Under  the 
majority  decision  this  citizen  whose  prop- 
erty has  been,  in  a  certain  sense,  taken 
or  damaged  for  public  use,  must  sUently  re- 
turn to  his  hmne  and  family  without  his 
cow,  and  must  bear  the  loss  because  the 
lawful  authority  in  charge  of  the  dipping 
operations  dected  to  apply  the  fluid  in  a 


somewhat  different   manner   than   that    of 
plunging  the  animal  through  the  vat. 

The  legislators  in  dealing  with  this  ques- 
tion undoubtedly  intended  to  protect  the 
stock  owners  against  losses  where  the  dip- 
ping is  done  by  the  proper  authority  at  the 
place  designated  and  for  the  purpose  of 
eradication  of  ticks.  In  the  enactment  and 
enforcement  of  drastic  laws  governing  pri- 
vate property  I  think  it  is  reasonable  to  say 
that  the  Legislature  Intended  a  liberal  ap- 
plication in  favor  of  the  rights  of  the  citizen. 

STEVENS,  J.,  concurs  in  this  dissent 


COVINGTON  COUNTY  v.  SULLIVAN. 
(N».  21131.) 

(Supreme  Court  of  Mississippi.    Jons  28, 

1920.) 
In  Bane. 

Appeal  from  Circuit  Court  Covington  Coun- 
ty;  W.  H.  Hughes,  Judge. 

Action  by  B.  A.  Sullivan  against  Covington 
County.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  rendered. 

r.  EL  Lotterhos,  Asst  Atty.  Gen.,  and  B.  L. 
Dent  of  Collins,  for  appellant 
M.  U.  Mounger,  of  Collins,  for  appellee. 

ETHBIDOE,  J.  This  suit  is  governed  by 
the  opinion  in  Covington  County  v.  B.  T.  Pick- 
ering, 85  South.  114,  this  day  decided,  and  for 
the  reasons  indicated  in  that  opinion  there  was 
no  liability  upon  the  county  for  the  loss  sus- 
tained, and  the  judgment  of  the  court  below 
will  be  reversed,  and  judgment  rendered  here 
for  the  county. 

Reversed,  and  Judgment  here  for  appellant 


(123  Hiss,  at) 
BOARD  OF  SUPRS  OF  WARREN  COUNTY 
V.  H  ACKETT,  Traassror.    (No.  2 1 1 8 1 .) 

(Supreme  Court  of  Missisippi.    June  2S,  1920.) 

fSytUbm  hy  th«  Cowrt.) 

Caantie*  «e974(3)— Treasarer  held  act  aatitlod 
to  oommissloas  where  there  Is  a  oouaty  ds- 
posltory. 
Under  our  statutes  the  county  treaaarer  in 
a  county  where  there  is  a  county  depository  re- 
ceives for  his  salary  a  fixed  compensation; 
and,  thoagh  the  appointment  of  the  county  de- 
pository be  irregular  or  defective,  neverthe- 
less, if  it  qualifies  by  depositing  with  the  county 
treasurer  the  statutory  securities,  receives  a 
commission,  and  bandies  all  public  funds  of  the 
county,  the  treasurer  cannot  claim  for  his  com- 
pensation the  statutory  commissions  allowed 
to  a  county  treasurer  on  public  funds  where 
there  is  no  county  depository,  especially  after 
the  treasurer  has  offidaUy  recognised  and  ac- 
quiesced in  the  appointment  of  such  depository. 
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In  Bane. 

Appeal  from  Circuit  Court,  Warroi  Coun- 
tjr;  B.  li.  Brlrai,  Judge. 

W.  B.  Hackett,  Treasurer  of  Warren  Comi- 
ty, presentecl  a  claim  for  the  balance  of  bla 
salary  to  the  Board  of  Superrlsors  of  Wai^ 
roi  County.  Claim  rejected,  and  on  appeal 
to  the  circuit  court  there  was  judgment  for 
the  Treasurer,  and  the  Board  of  SuperTisors 
appeals.  Reversed,  and  Judgment  entered 
for  the  Board  of  Supervisors. 

Anderson,  Yollor  &  Kelly,  of  Vlcksburg, 
for  appellant. 
John  G.  Bryson,  of  Vicksburg,  for  appellee. 

STBVBNS,  J.  Appellee,  as  the  duly  elect- 
ed county  treasurer  of  Warren  county,  pro- 
pounded and  presented  to  the  board  of  su- 
perriBors  a  claim  for  $1,625,  the  balance,  as 
alleged,  of  salary  due  him  for  the  years  1918 
and  1919  as  treasurer  of  said  county.  The 
board  rejected  the  claim,  and  an  appeal  was 
prosecuted  to  the  circuit  court,  and  the  learn- 
ed circuit  Judge,  a  Jury  being  waived,  found 
In  favor  of  appellee  in  the  sum  of  11,525.24, 
with  interest  and  costs.  From  this  Judgment 
the  board  appeals. 

Appellee's  claim  is  founded  upon  the  as- 
mmption  and  contention  that  there  was  no 
legally  appointed  county  depository  in  War- 
ren county  for  the  years  1918  and  1919,  and 
tbat  he^  in  the  absence  of  a  duly  accredited 
county  depository,  is  entitled  to  the  lawful 
oommlaBlons  upon  all  public  funds  of  the 
ooonty  toe  the  years  menticmed,  that  these 
commissions  exceeded  the  maximum  of 
$lfiO0  a  year,  and  that  therefore  appellee  is 
entitled  to  recover  $1,000  per  annum,  less 
amounts  already  paid  him  and  for  which 
credit  is  offered. 

The  facts  are:  In  December,  1917,  the 
board  ordered  the  <derk  to  advertise  for  a 
county  depoeitory  for  1918  "in  compliance 
with  the  provisions  of  chapter  194  of  the 
Acts  of  1912  and  the  amendments  as  provid- 
ed in  chapter  267  of  Acts  of  1914."  No  ref- 
erence was  made  to  cimpter  208  of  the  Acts 
of  1916  tlien  in  force  and  effect  niere  be- 
ing no  response  to  this  advertisement,  in  Jan- 
uary, 1918,  the  clerk  was  directed  to  adver- 
tise again,  and  in  this  order  and  advertise- 
ment no  reference  was  made  to  the  Acts  of 
191S.  In  response  to  this  last  advertisement 
the  First  National  Bank  of  Vicksburg  offered 
to  act  as  county  depository  in  the  following 
words: 

"We  win  pay  yon  a  premium  of  $100  If  wo 
are  designated  the  depository,  said  amount  to 
be  credited  $26  each  quarter." 

This  being  the  only  bid.  It  was  accepted. 
The  bank  at  once  qualified  by  giving  the  se- 
cnrlties  required  by  statute.  These  securi- 
ties were  deposited  with  the  county  treasur- 
er and  accepted  and  preserred  by  him.  A  le- 
gal commladoii  was  Imied  to  the  bank,  and 
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the  bank  thereafter  proceeded  to  receive  all 
public  funds  and  to  discharge  fully  and  com- 
pletely all  the  duties  of  a  county  d^wsltory 
for  that  year,  1918.  A  similar  proceeding 
was  had  by  the  board  in  selecting  a  deposito- 
ry for  the  year  1919 ;  the  only  difTerence  be- 
ing that  the  bank  in  filing  its  bid  offered  "to 
pay  flat  premium  of  $400  in  quarterly  pay- 
ments of  $100  each."  The  order  of  the 
board  stated  that,  this  "being  the  best  and 
only  bid  offered,"  it  was  accepted,  and  again 
the  bank  was  commissioned  and  duly  quali- 
fied and  discharged  the  duties  of  a  county  de- 
pository for  1919. 

During  the  year  1918  and  for  the  first 
three  months  of  1919  appellee  presented  to 
the  board  and  drew  his  allowance  of  $25  a 
month,  or  $300  per  annum,  for  the  year  1918, 
and  a  similar  pro  rata  for  the  first  three 
months  of  the  year  1919.  Appellee  decided 
that  the  First  National  Bank  was  not  a  legal 
depository,  and,  in  consequence  thereof,  that 
he  was  entitled  to  the  full  remuneration  of 
$1,000  for  each  of  the  years  1918  and  1919. 
This  claim  rests  upon  the  position  that  the 
bank's  bids  for  the  years  in  question  were 
both  void,  and  that  all  of  its  subsequent  acts 
as  a  depository  were  void.  On  May  10,  1919, 
the  board  entered  its  order  disallowing  the 
claim  of  the  appellee,  a  bill  of  exceptions 
was  tendered,  and  an  appeal  was  prosecuted 
to  the  circuit  court 

The  statutes  brought  under  review  em- 
brace section  2192,  Oode  <rf  1906  (Heming- 
way's Code,  i  1873),  which  provides  that  the 
county  treasurer  for  his  salary — 

"shall  be  allowed  two  and  one-faalf  per  centum 
on  all  money  received  by  him  for  county  pur- 
poses, except  what  he  may  receive  from  his  pre- 
decessor in  office  and  a  like  per  centum  on  all 
sums  that  are  collected  by  the  sherift  and  tax 
collector  during  the  treasurer's  term  of  office 
tbat  are  paid  in  to  the  succeeding  treasurer  who 
eball  not  receive  any  compensation  therefor; 
but  when  the  amount  on  which  he  is  entitled 
to  commissions  shall  exceed  twenty  thousand 
dollars  In  any  year,  he  shall  be  entitled  to  only 
one  per  centum  on  any  such  excess;  but  a  coun- 
ty treasurer  shall  not  receive  in  counties  not 
having  depositories  more  than  one  thousand  dol- 
lars for  his  compensation." 

This  section  was  amended  by  chapter  192, 
Laws  of  1910,  providing,  among  other  things: 

"That  the  county  treasurer,  in  counties  not 
having  county  depositories,"  shall  be  paid  the 
snm  theretofore  provided  by  said  section  2192, 
Code  of  1900. 

And  8ecti<m  2  of  the  same  act  proTldes 
that— 

"The  treasurer  in  counties  not  having  county 
depositories  shall  be  paid  quarterly  on  the  first 
of  April,  July,  October  and  January." 

Section  S  of  the  act  Is  aa  follows: 

"In  counties  having  county  depositories  the 
treasurer  shaU  receive  an  annual  salary  of  three 
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hundred  doDars  per  annum,  and  the  same  shall 
be  allowed  and  paid  in  monthly  payments  and 
the  treasurers  in  such  coontieB  shall  receive 
no  other  fees  or  emoluinents  for  their  services 
as  county  treasurer." 

It  will  not  be  necessary  for  the  purposes  of 
this  opinion  to  set  ont  the  provisions  of 
chapter  137,  Laws  of  1910,  creating  the  coun- 
ty depository  and  providing  how  the  deposi- 
tory shall  qualify.  One  of  the  points  raised 
and  relied  upon  by  appellee  Is  that  a  bank 
which  qualifies  Is  required  to  pay  to  the 
county  an  agreed  rate  of  Interest  for  the  use 
of  the  county's  funds,  "but  no  bids  of  less 
than  two  per  cent  per  annum  on  the  aver- 
age dally  balance  kept  on  deposit  In  any  de- 
pository shall  be  received."  The  county  de- 
pository law  la  amended  by  chapter  257, 
Laws  1014,  and  chapter  208,  Laws  1910, 
which  provide  for  the  notice  to  be  given  the 
banks  to  submit  bids  to  act  as  county  deposi- 
tories and  stipulate  how  the  notice  shall  be 
published,  a  copy  mailed,  etc 

It  Is  conceded  that  the  amendment  of  1916 
was  not  literally  complied  with  in  this  case ; 
tbe-  board  of  enpervisors  overlooking  the 
provisions  of  this  amendment  It  is  contend- 
ed that  the  failure  to  comply  literally  with 
tbe  statute  providing  how  the  notice  shall  be 
published,  as  well  as  the  terms  offered,  ren- 
ders the  bid  accepted  by  Warren  county  for 
tbe  years  1918  and  1919  void,  and  renders 
the  appointment  of  the  bank  invalid  and  ab- 
solutely void.  The  contention  Is  further 
ma'de  on  behalf  of  appellee  that  the  salary  of 
any  officer  is  an  Inddent  to  the  office,  and 
that,  the  appointment  of  tbe  First  National 
Bank  being  void,  the  county  treasurer,  as  a 
result,  was  oititled  to  full  pay  }ust  the  same 
as  If  no  bank  had  bid  or  qnallfled. 

The  splendid  briefs  of  counsel  take  a 
wide  range,  and  their  arguments  are  direct- 
ed to  many  legal  propositions,  discussion  of 
which  In  this  opinion  will  be  unnecessary. 
Oounsel  for  appellee  discuss  the  constitution- 
al powers  of  the  board  of  supervisors  in  an 
effort  to  show  that  the  Jurisdiction  exercised 
by  the  board  In  the  selection  of  a  county  de- 
pository Is  purely  statutory,  and  that  a  liter- 
al compliance  with  the  provisions  of  the  stat- 
utes is  imperative.  Much,  too,  is  said  in  the 
brief  for  the  appellants  to  the  effect  that 
the  First  National  Bank  was  a  de  facto  offi- 
cer or  county  depository,  and  as  such  han- 
dled all  the  public  funds  in  the  same  way 
as  If  there  was  no  irregularity  in  the  ap- 
pointment, and  that  its  at^  were  valid  and 
binding  and  cannot  be  questioned  by  the 
county  treasurer,  who  had  full  knowledge  of 
the  appointment,,  who  received  from  the 
bank  the  necessary  securities  by  which  it 
undertook  to  qualify,  and  who  acquiesced  In 
and  received  notice  of  all  deposits  of  public 
funds,  and  who  "filed  claim  for  his  salary  on 
the  basis  of  $300  per  annum,  and  thereby  ad- 
mitted the  qualification  of  the  depository. 
We  do  not  conceive  it  necessary  to  discuas 


or  decide  the  question  of  whether  the  county 
depository  Ip  an  officer,  and  whether  under 
the  facts  mentioned  it  was  a  de  facto  officer. 
There  is  but  one  material  Inquiry  in  this 
case,  and  that  is  whether  appellee  is  entitled 
to  receive  for  his  compensation  commissions 
on  public  funds  which  he  never  handled, 
but  which  were  deposited  with  the  acting  de- 
pository for  the  years  1918  and  1919.  Un- 
der our  statutory  provisions  the  treasurer  re- 
ceives a  fixed  compensation  of  $300  per  an- 
num in  all  counties  where  there  Is  a  county 
depository.  In  the  present  case  there  was  in 
fact  a  county  depository,  and  this  depository 
handled  all  the  funds.  It  may  be  c<»ceded 
that  appellee  might  have  questioned  at  tbe 
outset  the  authority  of  the  First  National 
Bank  to  serve  as  a  county  depository,  but 
this  the  treasurer  did  not  do.  No  one  ques- 
tioned the  authority  of  the  depository.  On 
the  contrary,  the  bank  in  good  faith  attempt- 
ed to  qualify,  put  up  the  necessary  securities, 
and  received  a  commission.  It  functioned 
in  all  respects  as  if  the  appointment  had 
been  legal.  It  handled  the  public  funds  and 
necessarily  became  liable  therefor.  The 
bank  was  in  no  position  to  question  Its  re- 
sponsibility. Neither  the  board  of  supervis- 
ors nor  the  appellee  ever  questioned  the  ap- 
pointment. Now,  after  the  bank  has  handl- 
ed the  funds  in  an  ^dent  and  responsible 
faBhi<Hi,  how  can  app^ee  be  heard  to  say 
that  he  received  and  was  responsible  for  the 
public  moneys  and  entitled  to  commissions 
thereon?  It  is  sufficient  answer  to  say  he 
has  not  received  and  handled  the  funds.  It 
is  true  a  record  of  all  deposits  made  in  the 
county  depository  Is  made  in  triplicate,  and 
the  county  depository  mafls  one  of  its  re- 
ceipts to  the  county  treasurer,  and  thereby 
the  treasurer  keeps  a  record  of  what  the 
county  depository  does,  but  this  is  far  from 
handling  the  funds  himself.  The  fact  that 
the  treasurer  was  fully  Informed  of  all  offl- 
dfil  acts  of  the  county  depository  <»ily  makes 
plausible  the  argument  that  he  is  estopped 
now  to  claim  more  than  $300  per  annum. 

The  authorities  so  much  relied  upon  that 
the  salary  of  an  office  follows  and  is  an  In- 
cident to  the  office,  regardless  of  whether 
the  officer  is  called  upon  activ^y  to  dis- 
charge the  duties,  have  no  application  In  the 
present  case.  The  compensation  of  the  coun- 
ty treasurer  In  counties  where  there  are  no 
depositories  Is  not  a  fixed  salary,  but  a  com- 
mission upon  moneys  passing  through  his 
hands.  In  our  Judgment,  there  would  be  lit- 
tle,equity  in  the  claim  that  a];q)ellee  Is  enti- 
tled to  commissions  on  moneys  which  he  nev- 
er handled,  commissions  which  he  never 
earned.  We  accordingly  must  conclude  that 
the  Judgment  of  the  learned  circuit  court  be 
reversed,  and  Judgment  entered  here  for  ap- 
pellant without  prejudice  to  tho  right  of  ap- 
p^ee  to  recover  the  statutory  compoisation 
of  $800  per  annum  for  the  year  1918. 

Beversed,  and  Jadgmoit  hei«. 
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CRISCOE  y.  ADAMS.     (No.   21162.) 

<Supteme  Coart  ot  HisaiBaippi.   Jane  28, 1920.) 

(ByWOnu  (y  fK«  Court.) 

1.  Abatement  and  revival  «=375(l)— Admlnla- 
trator  held  authorized  In  term  time  to  revive 
salt  to  cancel  deed  without  notice  of  motion. 

Where  a  compIaiiiaDt  filed  a  suit  in  the 
chancery  court  to  cancel  a  deed  and  after  serv- 
ice of  process  on  the  defendant  died,  the  admin- 
istrator was  authorized,  under  section  724,  Code 
1906  (section  607,  Hemingway's  Code),  to  re- 
viTs  the  suit  in  his  name  for  the  benefit  of  the 
helra  without  serving  notice  of  his  motion  to 
revive  on  the  defendant  where  said  revivor  wae 
made  In  term  time  of  said  coart 

2.  Abatement  and  revival  «=372(6)— Execntors 
and  admlnUtrators  «=>I37  — Judgment  «=> 
50l-«Admlnl8trator  may  revive  suit  to  aet 
aside  deed;  may  In  oertain  cases  sell  land  to 
pay  debts;  decree  will  not  be  reviewed  on 
Milateral  attack  aftsr  two  years  If  court  had 
Jnrisdiotlon. 

Under  the  laws  of  this  state,  the  adminis- 
trator has  the  right  in  certain  cases  to  sell  land 
to  pay  debts,  and  he  may  revive  and  prosecute 
to  judgment  a  suit  to  set  aside  a  deed  to  land 
for  condition  broken  in  certain  cases.  And  the 
court  will  not  on  collateral  attack  review  the 
rightfulness  of  the  decree  sought  to  be  collat- 
erally attacked  after  two  years,  nor  will  it  look 
to  the  evidence  to  see  whether  the  decree  was 
proper,  when  the  court  bad  jurisdiction  of  the 
subject-matter  and  the  parties,  on  collateral 
attack. 

3.  Judgment  «s»50l— When  Judgment  will  not 
be  aet  aside  for  Irregularlttes  or  errors  In 
oonolusloRS  of  law,  stated. 

Where  a  court  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  and  renders  judg- 
ment therein  and  no  appeal  is  taken,  and  no  bill 
of  review  within  the  time  allowed  by  law  there- 
for, the  court  will  not  set  aside  such  judgment 
for  mere  irregularities  or  for  error  in  condn- 
aions  of  law. 

In  Banc. 

hjfpeaX  from  Chancery  Conrt,  Waltball 
Connty;    B.  W.  Cutrer,  Cbancellor. 

Suit  In  partition  by  J.  L.  Crlsooe  against  li. 
M.  Adams.  Decree  for  defendant,  and  plaln- 
tlft  appeals.    AfBnued. 

George  Bntler  and  F.  H.  Lotterhoa,  boQi 
of  Jackson,  for  appellant 

El.  J.  Simmons,  of  Magnolia,  for  aiv)ellee. 

BTHRIDOn,  J.  The  appellant  filed  his 
Mil  In  the  chancery  court  for  a  partition  of 
certain  lands  and  also  for  an  accounting  for 
rents,  alleging  that  Oie  complainants  and 
defendants  are  tenants  in  common  and  own- 
ers in  fee  of  said  lands,  and  that  the  de- 
fendant had  t>een  In  possession  since  1912 
.  collecting  rents  thereon,  and  that  the  defend- 
ant had  converted  certain  timber,  praying 
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for  a  partition  and  accounting  of  rents  and 
profits.  The  defendant  answered  denying  the 
complainant's  title  and  denying  that  com> 
plainant  owned  any  interest  in  the  said  lands, 
and  setting  up  title  in  himself,  and  alleging 
that  he  filed  the  bill  in  1911  in  the  chancery 
court  to  confirm  and  quiet  the  title  of  the 
defendant  to  said  land,  and  that  the  court 
had  decreed  in  his  favor  in  said  suit  against 
certain  particular  defendants  named  in  the 
bill  and  as  against  all  unknown  defmdants 
and  claimants,  and  the  defendant  makes  his 
answer  a  cross-bill,  alleging  that  he  is  legal 
and  equitable  owner  in  fee  simple  and  de- 
ralgning  his  title  thereto,  and  praying  that 
the  Claim  of  the  complainant  be  canceled  as  a 
cloud  or  doubt  and  for  other  relief.  A  de- 
cree of  the  cause  referred  to,  under  whldi 
the  defendant  claims  his  title  was  confirmed, 
is  made  an  exhibit  to  his  cross-biU.  The  com- 
plainant and  cross-defendant  answered  the 
cross-bill  of  the  defendant  denying  that  the 
defendant  was  the  legal  and  equitable  owner 
in  fee  simple  and  averring  that  the  complain- 
ant and  cross-defendant  is  the  owner  of  a 
half  interest  therein,  and  setting  up  that 
Frances  Manning,  as  owner  in  the  chain  of 
title  of  both  complainant  and  defendant  con- 
veyed to  one  George  Connerly  and  Gene 
Green  a  deed  to  the  lands  described  ^  the 
bUl  of  complaint  making  a  copy  of  the  deed 
an  exhibit  to  the  answer,  and  denying  that  the 
suit  referred  to  in  the  cross-blU  affected  his 
right  or  title,  because  he  was  not  made  a  de- 
fendant in  said  suit,  and  because  at  the  time 
said  suit  was  filed  George  Connerly  was  in 
possession  of  said  land,  claiming  to  be  the 
owner  of  an  undivided  one-half  interest  snd 
that  he  was  not  made  a  party  to  the  said 
suit  nor  summoned  and  was  not  a  nonresi- 
dent and  further  alleging  that  the  bill  in 
that  suit  neither  alleged  that  the  complain- 
ant was  in  possession,  nor  that  there  was  no 
adverse  occupancy  of  the  said  land.  The 
chancellor  decreed  for  the  defendant  and 
complainant  appeals. 

It  appears  from  the  evidence  that  <m  the 
Slst  day  of  January,  lOOS,  Frances  Manning 
conveyed  to  Gene  Green  and  George  Conner- 
ly her  interest  in  the  land  described  in  the 
bill  of  complaint  by  a  deed  in  long  form  of 
printed  conveyances  in  this  state,  and  in  the 
blank  since  Intended  for  the  description 
wrote  the  description  of  the  land  and  in  ad- 
dition thereto  the  following: 

"The  conditions  of  the  above  deed  are  that 
George  Connerly  on  his  part  agrees  to  take 
care  of  Frances  Manning  for  the  remainder  of 
her  life,  to  provide  food  and  raiment  and  to 
care  for  her  when  she  is  disabled  to  care  for 
herself." 

It  appears  that  after  tbie  making  of  this 
deed  of  conveyance,  EVances  Manning  filed 
the  bill  In  the  chancery  court  to  cancel  the 
deed  for  a  breadi  of  the  alleged  condition 
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above  set  out,  and  that  the  grantees  George 
CSonnerly  and  Gene  Green  were  made  parties 
defendant  to  said  bill  and  duly  summoned  in 
the  suit  to  show  cause  why  the  relief  should 
not  be  granted.  After  these  defendants  were 
summoned  Into  court  and  before  further 
proceedings  were  taken  therein,  except  the  de- 
fendant obtained  leave  to  plead,  Frances  Man- 
ning died,  and  one  J.  F.  Holmes,  administra- 
tor, appeared  and  procured  a  revivor  of  the 
said  suit  in  his  name  as  administrator,  and 
thereafter  took  decree  pro  confesso  and  final 
decree  against  George  Connerly  and  Gene 
Green,  canceling  the  deed  and  ordering  them 
to  yield  up  possession  to  the  complainant. 
This  final  decree  was  dated  the  28th  day  of 
May,  1909,  and  was  never  appealed  from,  nor 
was  any  bill  of  review  filed  within  the  statu- 
tory period  for  a  bill  of  review ;  and  on  the 
2lBt  day  of  January,  1911,  the  writ  of  assist- 
ance was  Issued  out  of  the  chancery  court 
and  George  Connerly  and  other  parties  were 
removed  from  the  premises.  After  the  sher- 
iff removed  Connerly  and  went  away,  Conner- 
ly immediately  returned  to  the  premises  and 
occupied  the  same  until  about  the  year  1913, 
when  a  second  writ  of  assistance  was  issued, 
and  he  was  again  removed  from  the  premises 
and  was  prosecuted  and  convicted  for  tres- 
passing thereon.  On  the  27th  day  of  Janu- 
ary, 1914,  George  Connerly  and  Eliza  Con- 
nerly conveyed  to  J.  L.  Criscoe,  the  appel- 
lant, for  a  purported  consideration  of  $1,000 
the  land  in  question. 

At  the  time  Frances  Manning  filed  her  suit, 
a  lis  pendens  notice  was  filed  giving  notice 
of  the  suit  and  description  of  the  land.  Sub- 
sequently Frances  Manning  conveyed  to  Ceph 
Green  and  wife  a  part  of  the  land,  and  Oeph 
Green  and  wife  conveyed  to  Adams,  the  ap- 
pellee. Thereafter  Adams  filed  a  bill  in 
chancery  court  to  vacate  and  set  aside  so 
much  of  the  decree  in  the  suit  of  Frances 
Manning  against  George  Connerly  and  Gene 
Green  as  affected  his  title  and  for  a  confirma- 
tion of  bis  title  and  for  possession.  This  bill 
was  filed  in  November,  1911,  and  the  numer- 
ous parties,  including  Eliza  Connerly,  wife 
of  George  Connerly,  as  heirs  at  law  of  Frances 
Manning,  deceased.  A  deed  from  Frances 
Manning  to  Ceph  Green  and  wife,  Eugenia 
Green,  bears  date  of  the  16tb  day  of  October, 

1908.  A  decree  pro  confesso  was  taken  Feb- 
ruary 12,  1912,  and  the  final  decree  the  23d 
day  of  April,  1912,  in  the  suit  of  Adams 
against  the  heirs  of  Frances  Maiming  and 
her  administrator,  and  there  was  no  appeal, 
and  a  writ  of  possession  was  executed  and 
Connerly  and  family  moved  off  of  the  land 
and  Adams  put  in  possession  thereof  on  the 
16th  day  of  January,  1913. 

The  appellant  assigned  for  error  that  the 
court  below  erred  in  holding  that  the  appel- 
lant was  concluded  by  the  decree  of  May  28, 

1909,  canceling  the  deed  to  George  Connerly 
and   Gene  Green;    second,   that  the  court 


erred  in  holding  that  appellant  was  conclud- 
ed by  the  proceedings  in  cause  No.  2037, 
styled  L.  M.  Adams  v.  J.  F.  Holmes  et  al.. 
Administrator  and  Heirs  of  Frances  Manning, 
dated  April  24,  1912,  and  that  the  court 
erred  in  holding  that  the  appellant  was  not 
the  owner  of  an  undivided  one-half  interest 
in  the  land  sought  to  be  partitioned  and 
erred  in  dismissing  complainant's  bill  and 
canceling  his  title  and  confirming  and  quiet- 
ing the  title  of  the  appellee. 

[1]  Two  propositions  are  relied  on  diiefly 
by  the  appellant  First,  it  is  insisted  that 
there  was  no  notice  to  George  Connerly  of 
the  revivor  of  the  suit  of  Frances  Manning 
V.  George  Connerly  after  the  death  of  Fran- 
ces Alanning;  and,  second,  that  there  could 
be  no  revivor  in  the  name  of  the  administra- 
tor, but  that  the  revivor  would  have  to  be 
made  in  the  name  of  the  heirs.  In  other 
words,  it  is  insisted  that  a  revivor  by  the 
administrator  of  the  complainant  without  no- 
tice to  the  defendant  is  void  and  that  in  fact 
there  could  be  no  revivor  in  the  name  of  the 
administrator  at  alL  Section  724,  Code  of 
1906  (section  607,  Hemingway's  Code),  reads 
as  follows: 

"If  there  be  two  or  more  plaintiffs  or  defend- 
ants in  any  suit,  and  one  or  more  of  them  die. 
if  the  cause  of  action  survive  to  the  surviving 
plaintiff  or  against  the  surviving  defendant,  the 
suit  shall  proceed  in  the  name  of  the  surviving 
plaintiff  against  the  surviving  defendant;  and 
where  either  party  shall  die  between  verdict 
and  judgment,  such  death  need  not  be  suggested 
in  abatement,  but  judgment  may  be  entered  as  if 
both  parties  were  living;  and  if,  on  the  death 
of  any  plaintiff  in  actions  which  survive,  before 
verdict,  the  heir,  legatee,  or  devisee,  executor, 
administrator,  or  other  legal  representative  of 
such  deceased  party,  shall  not  appear  and  be- 
come a  party  to  the  action,  on  or  before  the 
second  term  of  the  court  next  after  the  death 
of  such  party  shall  have  been  suggested  on  the 
record,  the  action  shall  be  dismissed,  unless 
good  cause  be  shown  to  the  contrary." 

Section  687,  Code  of  1906  (section  465, 
Hemingway's  Code),  reads  as  follows: 

"All  things  contained  in  this  chapter,  not  re- 
stricted by  their  nature  or  by  express  provision 
to  particular  courts,  shall  be  the  rules  of  de- 
cision and  proceeding  in  all  courts  whatsoever." 

Both  of  these  sections  appear  in  the  chap- 
ter of  the  Code  on  Circuit  Courts,  and  It  is 
argued  that  section  724,  Code  of  1906  (section 
607,  Hemingway's  Code),  has  no  application 
to  a  suit  in  chancery;  and  that  even  under 
these  sections  that  notice  ought  to  be  given 
to  the  defendant  to  revive  against  the  de- 
fendant There  is  no  special  section  made 
specially  applicable  to  the  chancery  court 
with  reference  to  revivor,  and,  as  the  Legis- 
lature intended  the  provisions  of  the  circuit 
court  chapter  to  apply  to  all  courts  when  not 
restricted  in  their  nature  or  by  express  pro- 
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Tlalona  to  partlcniar  ooorta,  we  tlilnk  that 
•ection  724,  Ciode  of  1906  (section  507,  Hem- 
ingway's Code),  Is  applicable  to  tbe  chancery 
court.  In  this  section  It  Is  provided  that 
where  either  party  should  die  the  cause  of 
action  Barrive  In  favor  of  the  surviving  plain- 
tiff or  against  the  surviving  defendant.  In 
actions  before  verdict,  If  the  heir,  legatee, 
devisee,  executor,  administrator,  or  other 
legal  representative  of  the  deceased  party, 
ahall  not  appear  or  become  a  party  to  the 
action  on  or  before  the  second  term  of  the 
court  next  after  the  death  of  such  party  shall 
have  been  suggested  on  the  record,  the  ac- 
tion shall  be  dismissed  unless  good  cause  be 
shown  to  the  contrary.  This  section  chang- 
es the  common-law  rule  in  circuit  courts,  and, 
as  we  construe  it,  applies  also  to  the  chan- 
cery court,  and  the  action  is  not  dismissed, 
but  remains  a  pending  suit  uutll  the  second 
term,  when,  if  no  action  is  taken,  the  court 
dismisses  it  In  other  words,  the  defendant, 
being  In  court,  must  take  notice  of  proceed- 
ings suggesting  death  and  reviving  the  suit 
for  this  length  of  time,  and  it  is  not  necessary 
to  bring  them  Into  court  with  a  new  notice. 
In  the  proceedings  before  us  the  administra- 
tor of  the  deceased  complainant  made  timely 
a^illcatlon  for  a  revivor  of  the  suit  in  his 
name  for  the  benefit  of  the  h^rs,  and  defend- 
ants were  bound  by  the  proceedings  made 
after  such  revivor,  and  they  made  no  effort 
to  appeal,  nor  did  he  contest  the  suit  in  the 
court  below;  and,  although  he  was  put  out 
of  possession  under  this  Judgment,  he  took 
DO  Bt^M  to  vacate  or  correct  the  Judgment 
BO  rendered.  Independent  of  the  statute 
above  quoted,  a  suit  in  equity  does  not  abate 
or  rather  does  not  terminate  In  equity  at  the 
death  of  a  i>arty,  but  merely  suspends  the 
proceedings  therein  so  that  on  removal  of 
the  cause  of  abatement  suit  may  be  revived 
and  proceeded  with.    1  C.  J.  27. 

At  common  law  the  death  of  the  plaintiff 
or  the  defendant  was  the  termination  of  the 
•alt,  though  it  did  not  destroy  tbe  right  to 
bring  a  new  suit  in  certain  cases. 

[2,  S]  In  our  view  the  administrator  was 
authorized  to  revive  the  suit.  Under  certain 
conditions  the  administrator  may  resort  to 
the  land  for  the  payment  of  debts,  and  It  la 
his  duty  to  pay  taxes  and  preserve  the  estate 
of  decedent  committed  to  hla  cara  This  is  a 
collateral  attack  upon  that  decree,  and 
whether  the  revivor  in  bia  name  might  have 
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been  successfully  contested  at  the  time  and 
in  the  court  where  the  motion  for  revivor 
was  made  is  immaterial  here.  If  for  any 
purpose  the  administrator  was  authorized  or 
had  an  Interest  In  the  land  of  his  decedent, 
his  act  in  reviving  the  suit  and  prosecuting  it 
to  effect  operated  for  the  boieflt  of  the  heirs, 
and  the  appellant  Is  not  in  a  position  now  to 
complain  of  the  court's  action.  We  cannot 
review  the  court's  action  in  that  case  for 
mere  irregularities. 

It  is  contended  by  the  appellant  also  that, 
the  deed  of  Frances  Manning  to  Connerly' 
could  not  be  canceled  for  breach  of  his  agree- 
ment and  that  suit  would  have  to  be  brought 
against  Connerly  personally.  We  think  the 
provision  of  the  deed  relied  on  as  a  condition 
Justlfjring  forfeiture  was  a  question  which 
the  chancellor  had  authority  to  adjudicate. 
He  had  the  power  to  adjudicate  whether  it 
was  a  condition  for  the  breach  of  which  a 
forfeiture  might  be  taken,  aud,  whether  his 
decision  was  right  or  wrMig,  it  cannot  be 
considered  on  collateral  attack.  The  authori- 
ties relied  upon  by  the  appellant  would  be  per- 
tinent on  a  direct  attack,  but  the  court  hav- 
ing jurisdiction,  to  decide  the  controversy, 
and  no  appeal  having  been  taken,  and  the 
period  fbr  a  bill  of  review  having  expired  by 
limitation,  Connerly  and  his  vendees  are 
bound  by  it  It  follows  from-  what  we  have 
said  that  the  complainant  was  diarged  with 
notice  by  the  Us  pendens  record  of  the  result 
of  this  suit,  and  that  all  right,  title,  and  In- 
terest of  George  Conneriy  was  canceled  by 
this  decree.  The  suit  of  Adams  v.  Heirs  ot 
Frances  Manning,  oonflrmlng  his  title.  Is 
effective  as  against  Eliza  Connerly,  wife  of 
George  Connerly.  The  two  suits  completely 
extinguish  the  rights  of  the  complainant 
It  is  true  that  George  Connerly  was  not  a 
party  defmdant  to  the  suit  of  Adams  v. 
Heirs  and  Administrator  of  Frances  Manning, 
and  that  he  was  on  the  land  at  the  time,  and 
Ills  Interest  If  any  he  had,  could  not  have 
been  affected  by  the  suit  for  the  reason  that 
a  party  filing  a  bill  to  confirm  title  should 
make  parties  defendant  all  persons  in  tSk 
actual  possession  of  the  property.  However, 
that  does  not  affect  the  result  here,  because 
all  of  the  right  that  George  Connerly  ever 
had  was  canceled  by  the  first  decree.  The 
court  below  reached  the  same  conclusion,  and 
the  ]adgm«it  will  be  affirmed. 

Afflnned. 
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CITY  OF  JACKSON  v.  BUCKLEY.* 
(No.  21313.) 

(Supreme  Coort  of  MississippL   Jane  28,  ISSIO.) 

(BvUa1m»  iy  the  Oowrt.) 

1.  Munlolpal  corporations  €=>5l6-rAppeal  from 
assessment  order  Is  excloslve  remedy,  and  if 
not  taken  assessment  cannot  be  collaterally 
attacked. 

Under  chapter  260,  Laws  1912,  panting  mn- 
niclpal  anthoiitiea  the  power  to  asBeas  the  coat 
of  street  improTements  to  abutting  property 
owners,  and  allowing  the  owner  an  i4>peal  from 
the  order  fixing  the  assessment,  the  remedy  by 
appeal  is  ezeluaire,  and  if  no  appeal  is  taken 
the  assessment  is  final,  and  cannot  be  collat- 
eraUy  attacked  by  bill  in  equity. 

2.  MuBloipal  corporations  «S9562(I)  —  Land- 
owner cannot  set  up  defective  performanoa  of 
contract  as  bar  to  assessment  In  absence  of 
fraud. 

In  a  suit  by  a  munidpality  to  foreclose  the 
statutory  lien  for  street  paving,  the  municipal- 
ity, in  the  absence  of  fraud,  is  the  judge  wheth- 
er the  special  improTements  have  been  done 
according  to  contract.  So,  in  absence  of  fraud 
or  a  fundamental  difierence  between  the  work 
contracted  for  and  the  work  accepted,  a  de- 
fense cannot  be  made  that  the  contract  baa  not 
been  performed  according,  to  its  terms. 

3.  Municipal  corporations  «=>562(l) —Owner 
assessed  for  paving  cannot  complain  that 
street  railway  was  not  required  to  pavo  OM- 
ter  of  street 

An  abutting  owner  assessed  with  the  cost 
of  paving  one-third  «f  the  street  in  front  of 
his  property  cannot  complain  at  bis  aasessment 
on  the  ground  that  the  municipality,  though  em- 
powered 80  to  do,  failed  to  require  a  street  rail- 
way company  to  pave  the  center  of  the  street 
occupied  by  its  car  tracks. 

In  Banc. 

Appeal  from  Ohancery  Court,  Hinds  Coun- 
ty ;  Frank  Roberson,  Special  Chancellor. 

Salt  by  the  City  of  Jackson  against  Mrs. 
Agnes  Budiley,  with  cross-bill  by  defendant. 
I>ecree  for  defendant,  and  complainant  ap- 
peals. Decree  reversed,  bill  of  complaint 
sustained,  and  cross-bill  dismissed,  and 
cause  remanded. 

Hemingway  &  Morse,  of  Jackson,  for  ap- 
pellant. 

Oreen  &  Oreen,  of  Jackson,  for  applies. 

STBVENS,  J.  The  city  of  Jackson  exhib- 
ited its  bill  of  complaint  against  the  a]M>ellee 
to  enforce  an  assessment  and  lien  for  special 
improvements  for  street  paving,  under  sections 
3411  and  3412,  Code  of  1906.  There  was  an 
answer  and  cross-bill  and  the  cause  was  sub- 
mitted to  the  chancellor  upon  bill,  answer,  and 
cross-bill,  answer  to  the  cross-bill,  agreed 
statement  of  facts,  and  certain  testimony. 
This  is  one  of  a  series  or  number  of  cases 
between  the  city  of  Jackson  and  the  abutting 


property  owners  on  North  State  street  be- 
tween Manship  street  and  Euclid  avenue. 
The  first  case  submitted  to  the  court  was 
that  of  Sparks  v.  City  of  Jackson,  reported  in 
lis  MUa.  602,  79  South.  67.  The  Sparks  Case 
was  appealed  from  an  order  overruling  a 
demurrer  to  a  bill  of  complaint  in  all  mate- 
rial respects  similar  to  the  biU  of  complaint 
in  the  present  case.  There  was  an  agreed 
statement  of  facts  effective  in  all  these  North 
State  street  paving  cases.  This  statemoit  Is 
as  follows: 

"It  is  agreed  by  and  between  W.  B.  Morse 
and  the  city  of  Jackson  and  Oreen  &  Green,  at- 
torneys for  Mrs.  Agnes  Buckley,  that  the  fol- 
lowing constitutes  a  statement  of  facts  in  all 
the  paving  cases  on  North  State  street  between 
Manship  street  and  Euclid  avenue. 

"The  ordinance  declaring  the  work  necessary 
passed  June  6,  1911,  as  found  in  M.  B.  L.,  page 
96,  and  was  duly  published  in  the  Clarion-Ledg- 
er for  three  weeks  according  to  law.  The 
ordinance  directing  the  street  commissioner  to 
advertise  for  bids  was  passed  July  4,  1911, 
found  in  M.  B.  L.,  page  127.  This  was  adver- 
tised according  to  law.  On  August  1,  1911,  the 
grade  was  established.  This  is  found  in  M. 
B.  L.,  page  160.  This  was  advertised  in  the 
Clarion-Ledger  according  to  law.  The  ord- 
nance relating'  to  special  assessment,  etc.,  was 
passed  August  1,  1911,  and  is  found  In  M.  B. 
L.,  page  160.  This  was  duly  advertised  ac- 
cording to  law. 

"Plans  and  spedficationa  were  adopted  and 
the  street  commissioner  was  directed  to  give 
notice  to  the  property  owners  on  August  1, 
1911,  and  is  found  in  M.  B.  L.,  page  ISl.  This 
was  duly  published  according  to  law.  Notices 
by  the  street  commissioner,  J.  M.  McLeod, 
were  actually  given  or  posted  between  the  dates 
of  the  23d  day  of  August,  1911,  and  the  11th 
day  of  September,  1911.  On  September  6, 
1911,  M.  B.  L.,  page  186,  there  was  an  amend- 
ment to  the  plans  and  specifications.  This 
amendment  was  published  September  15,  20, 
29,  and  October  1,  1911. 

"At  the  time  of  the  amendment  there  was  a 
contract  entered  into  by  and  between  the  city 
of  Jackson  and  the  Jadcson  light  &  Traction 
Company,  in  which  contract  the  city  agreed  to 
release  the  street  car  company  from  paving 
North  State  street  from  Manship  street  to  Bn- 
clid  avenue.  This  was  based  on  the  considera- 
tion of  the  settlement  of  certain  litigation  pend- 
ing between  the  parties.  This  contract  was 
passed  September  6,  1911,  found  in  M.  B.  L., 
page  171  et  seq.  This  was  duly  published  in 
the  Clarion-Ledger  on  September  20,  29,  and 
October  1  and  4,  1911. 

"The  street  commissioner  was  directed  to 
do  the  work  on  October  8,  1911.  See  M.  B.  L., 
page  185.  Beport  of  the  street  commissioner 
was  made  May  7,  1912.  See  M.  B.  L.,  page 
298;  both  of  which  were  published  according 
to  law.  An  ordinance  to  carry  into  effect  the 
ordinances  of  the  city  of  Jackson  in  respect  to 
paving  on  North  State  street  from  Manship 
street  to  Euclid  avenue,  and  to  carry  into  effect 
the  contract  between  the  dty  of  Jackson  and 
the  Creosote  Wood  Block  Company,  was  duly 
passed    May   7,   1912,    and    advertised   in   the 


e=>For  other  caaM  see  same  tople  and  KBT-NUMBER  In  all  Ke7-Numb«red  Dlsesti  and  Indexes 
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Daily  Newi,  May  16, 1912.  Special  asseMunent 
arainat  property  owners,  under  sections  8411 
and  8412  «f  the  Code  of  1906,  was  levied  May 
7,  1912,  M.  B.  L.,  page  806  et  seq.  This  was 
advertised  in  the  Daily  News,  May  17,  1912. 

"At  the  time  the  city  contemplated  paving 
this  portion  of  North  State  street  Messrs.  Wat- 
tdns  &  Watkins  and  R.  P.  lulling  got  up  a 
petition  asking  that  this  part  of  the  street  be 
paved.  No  mention  was  made  of  the  material, 
bat  at  the  time  the  petition  was  presented  Mr. 
A.  O.  Crowder,  the  mayor,  informed  Mr.  Wat- 
Una  that  it  would  probably  be  necessary  to 
eliminate  the  paving  of  the  street  car  line  as 
the  company  at  that  time  was  in  bad  finan- 
dxd  condition.  Mr.  Watkins,  while  not  repre- 
senting the  property  owners,  stated  that  he 
thoagbt  this  would  be  all  right.  Iiater  Messrs. 
Watkins  A  Watkins  represented  the  Creosote 
Wood  Block  G<Hi4>any  at  the  time  they  put 
down  this  paving  on  this  street. 

"There  is  no  item  of  maintenance  charged 
against  the  property  owners.  The  city  does  not 
attempt  to  collect  for  lead  pipe  connections 
placed  under  the  streets  by  the  city,  although 
the  same  was  assessed  as  a  separate  item  but 
along  with  the  paving  and  curb. 

"The  work  actnaUy  started  on  or  abont , 

1911;  the  street  being  graded  all  the  way 
across.  None  of  the  property  owners  protested 
against  the  laying  of  the  paving.  If  they  did, 
they  did  not  put  it  in  writing.  Neither  was 
there  a  majority  protesting  against  the  paving' 
as  it  was  actually  laid.  No  one  appealed  from 
the  assessment. 

"The  section  of  the  street  which  was  nnpaved 
washed  badly,  and  especially  upon  the  hillsideB. 
The  dirt  having  washed  out  from  the  track 
left  a  low  place  in  the  middle  of  the  street 
aboat  six  inches  lower  than  the  paved  street. 
It  was  practically  impossible  for  a  team  or 
car  to  pass  from  one  side  of  the  street  to  the 
other  side  of  the  street  on  the  hillside.  There 
was,  however,  crossing  provided  at  each  inter- 
section ot  the  street. 

"The  wood  block  paving  did  not  prove  as  sat- 
isfactory for  hiUside  paving  as  the  council  had 
thought  when  they  accepted  the  bid  of  the 
wood  block  paving  company,  the  plans  and  spec- 
ifications of  which  were  on  file  in  the  office  of 
the  city  engineer  at  the  time  notice  was  served. 
The  plans  and  spedficationB  were  identical  with 
the  ones  finally  carried  out,  with  the  exception 
of  the  amendment  which  eliminated  the  street 
car  area  from  being  paved.  The  wood  block 
when  It  was  first  put  down  exuded  creosote, 
and  it  one  walked  in  the  street  the  creosote 
would  stick  to  the  feet.  After  the  snn  had 
baked  a  large  part  of  the  creosote  ont  of  the 
wood  blocks  the  blocks  woold  buckle  after  a 
rain,  and  in  some  places  where  the  earth  had 
been  washed  away  frolm  the  car  track  it  caused 
the  curb  to  be  pushed  in  toward  the  car  track. 

"There  was  no  taking  of  her  property,  or 
that  of  any  other  party  interested  in  this  suit, 
or  whose  case  depends  upon  the  decision  in  ttiis 


In  addition  to  this  statement  there  were  In- 
trodnced  In  evidence  certain  ordinances  ana 
d^tositlons  of  witnesses.  There  was  a  de- 
cree for  the  property  owner  dismissing  the 


bill  of  complaiAt,  and  from  this  final  decree 
the  dty  appeals. 

The  so-called  cross-bill  makes  prominent 
the  contention  that  the  street  was  paved 
with  creosoted  wood  blocks;  that  the  work 
was  Improperly  done  in  pursuance  of  a  de- 
fective plan;  that  there  was  a  material  de- 
parture from  the  original  plans  and  specifica- 
tions, in  that  the  center  of  the  street  occupied 
by  the  Jackson  Light  ft  Traction  Company, 
a  street  railway  concern,  was  eliminated  from 
the  paving  plans ;  that  the  center  so  eliminat- 
ed operated  to  gather  up  the  water  which  runs 
down  hill  along  the  car  tracks  and  by  api)el- 
lee's  property  and  prevents  passage  from 
one  side  of  the  street  to  the  other ;  that  the 
wood  blocks  at  first  exuded  creosote  and  ren- 
dered the  paving  sticky  to  one's  feet,  and  sub- 
sequently the  blocks  would  buckle  In  places, 
and  it  is  alleged  that  the  paving  proved  un- 
suitable for  hillside  paving  and  damaged  the 
property  of  the  defendant  and  cross-com- 
plainant. 

The  contentions  on  this  appeal  may  be 
classlfled  or  grouped  under  the  general  prop- 
ositions: (1)  That  the  plans  and  specifica- 
tions were  changed,  whereby  the  street  car 
track  between  Manship  street  and  Bnclld 
avenue  was  eliminated,  and  the  effect  of  this 
change  was  and  is  a  fundamental  variance 
and  operates  to  impose  upon  the  ahuttlng 
owners  an  improvement  which  they  did  not 
originally  ask  for  and  against  which  they 
had  no  opporttmlty  to  protest;  (2)  that  the 
Improvement  was  never  sufficiently  described 
and  the  ordinances  sufficiently  complied 
with;  0)  that  the  paving  was  unsatisfactory 
and  a  positive  damage  to  the  abutting  own- 
ers. 

[1]  While  there  is  an  ^ort  to  discriml- 
mita  the  issues  in  the  case  before  us  from 
the  legal  questions  presented  in.  Sparlra  v. 
City  of  Jackson,  118  MUs.  502,  79  South.  67, 
we  are  unable  to  see  any  real  difference  be- 
tween these  cases.  It  is  true  the  Sparks  Case 
was  submitted  on  a  demurrer  to  the  bill,  but 
all  legal  questions  raised  in  the  instant  case 
were  raised  and  argued  in  the  Sparks  Case. 
It  only  remains  to  determine  whether  the 
facts  support  the  cross-bill  of  the  appellee  or 
differentiate  the  present  case  from  tilie 
I^MirkB  Case,  and  whether  appellee  has 
availed  herself  of  the  remedy  prescribed  by 
law.  We  conclude  that  upon  the  law  and 
the  facts  the  final  decree  in  this  case  must 
I>e  reversed.  It  la  agreed  that  the  appellea 
made  no  proteat  and  prosecuted  no  appeal 
from  the  order  of  the  municipal  authorltleii 
malting  the  special  assessment  under  attack. 
In  Union  Savings  Bank  &  Trust  Co.  v.  City 
of  Jackson,  84  South.  888,  decided  April  10^ 
1920,  headnote  No.  4  reads  as  follows: 

"Section  22,  c.  260,  Laws  1912,  giving  the 
right  of  appeal  from  a  special  assessment  made, 
after  notice  to  property  owners,  by  municipal 
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anthorities  vith  right  to  trial  on  snch  appeal, 
is  exciasiTe,  and,  if  no  appeal  ia  talien,  tlie  aa- 
sesament  ia  final  and  binding  on  the  owner." 

This  is  a  recent  prononncement  of  tliis 
court,  but  whether  upon  this  ruling  and  this 
ruling  alcme  we  could  base  a  reversal  of  the 
present  case  we  need  not  determine.  The 
notice  in  the  case  at  bar  was  served  in  1911, 
before  the  enactment  of  chapter  260,  Laws 
of  1912. 

Appellee  attempted  to  present  a  cross-bill 
claiming  by  way  of  offset  certain  alleged 
damages  to  her  pri^erty.  It  might  be  well 
to  say  that  we  find  no  merit  In  the  cross- 
action.  The  final  decree  In  this  case  makes 
no  express  disposition  of  the  cross-bill.  But 
under  the  pleadings  and  facts  the  cross-bill 
presents  neither  a  defense  nor  Just  cause  for 
affirmative  relief.  It  is  not  a  case  where  the 
city  contracted  for  asphalt  and  thereafter 
accepted  at  the  hands  of  the  contractor  a  dif- 
ferent iMiylng,  such  as  creosoted  wood  blocks. 
The  only  contract  which  the  city  let  was  a 
contract  for  creosoted  wood  blocks.  There 
was  no  fundamental  variance  between  the 
contract  and  the  work  actually  done  and  ac- 
cepted. There  Is  testimony  that  the  wood 
block  paving  exuded  creosote  when  the  blocks 
were  new,  and  afterwards  to  some  extent 
buckled  in  places. 

[2,  3]  The  general  qne8tl<m  as  to  whether 
defects  In  the  work  constitute  a  defense  to 
an  assessment  for  a  local  or  public  improve- 
ment is  discussed  and  the  authorities  set 
forth  in  case  note  to  People  ex  reL  Raymond 
T.  Wihidden  (111.)  68  U  R.  A.  906.  The  pres- 
ent action  is  one  to  foreclose  a  lien  on  ap- 
pellee's property,  and  In  the  absence  of  fraud 
the  general  rule  of  law  is  well  settled  that 
where  the  work  has  been  done  the  municipal- 
ity must  be  the  Judge  as  to  whether  the  con- 
tract has  been  complied  with. 

In  Church  v.  People  ex  rel.,  174  lU.  806,  61 
K.  B.  747,  the  court  quoted  with  approval 
from  Judge  Cooley  In  his  woilc  on  Taxation, 
as  follows: 

"In  general,  no  defense  to  an  assessment  that 
the  contract  for  work  has  not  been  performed 
according  to  Its  terms  is  allowed.  But  this 
doctrine  mast  be  confined  witliin  the  proper 
tinits.  It  cannot  be  extended  to  cover  a  case 
in  which  the  anthorities,  after  contracting  for 
one  thing,  have  seen  fit  to  accept  sometliing 
different  in  its  place,  for,  if  this  might  be  done, 
the  statutory  restraint  npon  the  action  of  lo- 
cal anthorities  in  these  cases  would  be  of  no 
more  force  than  they  should  see  fit  to  allow." 

This,  we  think,  announces  the  tme  line  of 
demarcation.  The  general  contentloa  that 
die  original  plans  called  for  paving  from 
curb  to  curb,  whereas  the  dty  by  proper  or- 
dinances changed  the  plans  and  eliminated 
a  strip  of  neutral  ground  In  the  center  of 
the  street  occupied  by  the  railway  company. 


presents  no  legal  defense.  This  point  was- 
expressly  mled  against  the  contentions  ot  the 
property  owner  in  the  Sparks  Gasa  There 
is  no  elematt  of  fraud  in  the  case  at  bar. 
The  fttilure  to  pave  the  space  between  and 
near  the  street  car  tracks  did  not  affect  the 
right  of  the  dty  to  require  the  abutting  prop- 
erty owner  to  pave  one-third  of  the  street 
directly  In  front  of  his  property.  Cyc  toI. 
28,  p.  1111,  and  footnotes  6  and  7.  Notice  tO' 
the  property ,  owner  was  duly  served,  and 
from  all  the  Mississippi  authorities  pertain- 
ing to  special  or  public  Improvements  we  can 
see  no  fundamental  error  In  the  proceedings 
here  under  attack,  and  no  good  reason  why 
the  bill  of  complaint  was  by  the  learned 
chancellor  dismissed.  It  follows  that  the  de- 
cree in  this  particular  case  must  be  reversed, 
the  bill  of  complaint  sustained,  and  the  cross- 
bill dismissed,  and  the  case  ronanded  for  ap- 
propriate proceedings  enforcing  the  Ilea  of 
the  dty. 
Reversed  and  remanded. 


(US  Ulaa.  78) 
CITY  OF  JACKSON  v.  MIMS.     (No.  21342.) 

(Supreme  Conrt  of  Ifississippi.   June  28, 1820.) 

(Syttabt  by  the  Oovrt.) 

1.  Appsal  and  error  «=3t009(3)— Chaaoellor'a 
findings  of  faot  conoluslve. 

The  Supreme  Court  will  not  reverse  th» 
chancellor's  decree  on  disputed  facts,  unless 
sncli  decree  is  manifestly  wrong. 

2.  IMnnlolpal   corporations  «=>486(2)— Failure, 
to  notify  owner  renders  any  assessmont  void. 

Under  sections  3411  and  8412,  Code  1906. 
faildre  to  serve  the  abutting  property  owner 
with  notice  of  special  improvements  and  that 
the  cost  thereof  will  be  assessed  against  the 
owner  renders  any  assessment  against  sach 
owner  void,  and  justifiea  the  interposition  of  a 
court  of  equity. 

InBana 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty ;  lYank  Roberson,  Special  Cfaancell<». 

Suit  by  the  City  of  Jackson  against  Mrs. 
Deeta  Mlms.  Decree  for  defendant,  and  oom- 
platnant  appeals.    Affirmed. 

W.  E.  Horse,  of  Jackson,  for  appellant 
Green  &  Green  and  Nlles  Moseley,  all  of 
Jackson,  for  appellee. 

STEVENS,  J.  This  is  a  companion  case  ta 
that  of  the  City  of  Jackson  v.  Mrs.  Agnes 
Buckley  (No.  21313),  85  South.  122,  thia  day 
reversed.  By  agreement  of  counsd  the  ap- 
peal record  In  this  case  Is  the  same  as  ttie 
record  in  the  Buckley  Case,  and  further : 
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"It  IB  agreed  tbat  the  pointa  in  this  case  are 
Identical  with  the  points  in  the  Agnes  Bnckley 
Oise,  save  that  Mrs.  Deeta  Minis  testified  that 
ihe  was  not  served  with  notice  and  the  chancel- 
lor decided  the  case  on  this  qnestion  of  fact 
for  Mrs.  Mims." 


Separate  briefii  were  filed  In  this  case,  and 
a  portion  of  the  argument  is  directed  to  the 
question  of  fact  mentioned  in  the  stipulation 
ot  counsel  to  the  effect  that  Mrs.  Mlms  was 
not  personally  served  with  notice  to  do  the 
work  herself.  It  Is  agreed  In  the  brief  of 
coonscl  that  the  same  law  questions  are  In- 
TOlred  as  In  the  Buckley  Case.  But  the  stlp- 
glation  of  counsel  that  the  chancellor  resolr- 
ed  this  Issue  of  tact  In  favor  of  appellee  ma- 
terially differentiates  this  case  from  the 
Buckley  Case,  and  necessitates  an  affirmance 
of  the  decree  appealed  from.  There  Is  evi- 
dence that  supports  the  finding  of  fact,  and 
we  cannot  say  the  chancellor  was  manifestly 
wrong. 

[1,  2]  Hie  street  commissioner  did  testify 
posltlvdy  that  personal  notice  was  given  ap- 
pellee in  accordance  with  the  statute.  The 
law  in  force  at  the  time  of  the  proceedings  In 
this  case  required  that  the  street  commission- 
er upon  order  of  the  board  should  give  "thirty 
days'  notice  to  the  owner  or  occupant  of  each 
piece  of  property  to  be  assessed,"  etc.  This 
law  has  been  amended  so  as  to  authorize  no- 
tice by  publication.  Against  the  testimony  of 
the  street  commissioner  is  the  positive  testi- 
mony of  appellee  that  notice  was  not  given 
her.  It  appears  that  R.  P.  Mims,  the  husband 
of  appellee,  signed  the  petition  to  have  the 
street  paved  and  the  orig^al  order  of  the  mu- 
nicipal authorities  recites  that — 

"A  majority  of  the  resident  owners  on  North 
State  street  from  Manship  street  to  the  north 
■ide  of  Endid  avenue  have  petitioned  for  the 
paring  of  said  street." 

Tlie  dty  contends  that  appellee  is  estopped. 
Brtoppel  Is  sought  to  be  based  on  the  fact 
fhat  ai^pellee's  husband  petitioned  for  the 
paving  and  that'  she  hers^f  knew  the  street 
was  to  be  paved  and  stood  by  and  saw  the 
work  progress  without  objection.  There  is 
so  evidence  that  the  husband  acted  as  the 
agent  of  bis  wife  or  had  any  q>ecific  authori- 
ty so  to  do.  Section  3412,  Code  of  1906,  ef- 
fective when  the  work  was  done,  provides  for 
the  30  days'  notice.  This  provision  of  the 
law  means  SMuethlng,  and  we  have  no  author- 
ity to  dispense  with  the  requirement  Wheth- 
er the  Legislature  conld  dispense  with  such 
notice  altogether  is  a  question  that  is  not  be- 
fore us.  The  law  as  written  was  not  com- 
plied with.  The  failure  to  give  the  notice,  as 
foand  by  the  chancellor,  leads  to  an  afUrm- 
ince. 

AiBrmed. 


12S 


cm  HlSB.  370) 
BARRETT  et  al.  v.  CEDAR  HILL  CONSOL. 
SCHOOL   OIST.   et   al.    (No.    21280.) 


(Supreme  Court  of  MississippL    June  28, 
1U2U.) 


(Btttabu*  ly  the  Oovrt.} 

1.  Schools  and  school  districts  ^=397(1)— Bond 
statute  held  to  apply  to  consolidated  district 
Including  less  than  25  square  miles. 

Chapter  172,  Laws  1918,  providing  that 
any  county,  snpervisor's  district,  or  school  dis- 
trict containing  not  less  than  16  square  miles 
and  having  an  assessed  valuation  of  $100,000 
may  issue  bonds  under  prescribed  conditions, 
applies  to  consolidated  school  districts  having 
less  than  25  square  miles  of  territory. 

2.  Schools  and  school  districts  «=997  (4)— Elec- 
tion by  quallfled  electors  prerequisite  to  is- 
suance of  bonds. 

Chapter  172,  Laws  1&18,  and  chapter  209, 
Laws  1918,  must  be  construed  together,  and, 
when  80  constrned,  require  an  election  by  the 
qualified  electors  as  a  prerequisite  to  the  is- 
suance of  school  district  bonds. 

3.  Statutes  «=32 25— Statutes  Id  pari  Materia 
oonstrusd  together. 

It  is  a  settled  rule  of  statutory  construc- 
tion that  all  statutes  in  pari  materia  must  bo 
considered  together,  and  the  legislative  intent 
determined  by  a  consideration  of  all  anch  statu- 
tory provisions.  This  is  true  whether  the  stat- 
utes were  enacted  on  the  same  day  or  not. 

4.  Schools  and  school  districts  ®=>50— Election 
In  consolidated  distriot  not  at  convenient  pub- 
lic place  Is  void. 

Section  4004,  Hemingway's  (3ode  (Laws 
1916,  chapter  194),  provides  that  elections  af- 
fecting consolidated  schools  shall  be  held  at  the 
schoolhouse  of  the  district.  This  statute  con- 
templates that  the  election  shall  be  at  a  public 
place  where  all  electors  may  freely  exercise 
their  right,  and  that  such  election  shall  be  rea- 
sonably convenient,  and  is  mandatory;  and  as 
election  held  at  another  and  private  place  is 
void. 

5.  Constltvtional  law  «=9220,  278(2)— School 
laws  hold  net  to  deny  equal  protection  to 
white  and  colored  racss;  laws  relating  to 
bond  Issue  held  not  to  take  property  without 
due  process. 

The  laws  of  the  state  providing  for  con- 
solidated schools  do  not  discriminate  between 
the  white  and  colored  races,  and  do  not  deny 
the  equal  protection  of  the  law,  nor  take  prop- 
erty without  due  process  of  law,  and  the  facts 
in  the  record  do  not  show  discrimination  in  its 
administration  so  as  to  make  it  operate  in  an 
nnconatitntional  manner. 

In  Banc. 

Appeal  from  (31rcult  Court,  Lee  County; 
C.  L.  Long,  Judge. 

N.  F.  Barrett  and  others,  as  taxpayers  of 
Cedar  Hill  Consolidated  School  District,  ap-- 
pealed  from  an  order  of  the  board  of  super- 
visors,  directing  an  issuance  of  bonds   to 


«s»For  ottaar  eaaca  see  aama  topic  and  KBT-NUUBBR  in  «U  Key-Numbered  Digests  and  Indezea 


Digitized  by 


Google 


126 


S6  SOnTHBRK  BBPOBTBB 


(Hiss. 


equip  a  school  building  In  such  district. 
From  a  Judgment  affirming  the  order,  Bar- 
rett and  others,  taxpayers,  appeal.  '  Beversed 
and  remanded. 

W.  D.  and  J.  B.  Anderson,  of  Tupelo,  for 
appellants. 

Bobertfi  &  Hallam,  of .  Cleveland,  amid 
curia;. 

Mitchell  &  Clayton,  of  Tupelo,  for  appel- 

BTHRIDOE,  J.  This  Is  an  appeal  by  cer- 
tain taxpayers  of  the  consolidated  school  dis- 
trict from  a  judgment  of  the  circuit  court 
sustaining  an  order  of  the  board  of  supervis- 
ors, ordering  the  Issuance  of  $10,000  school 
bonds  for  the  purpose  of  equipping  a  school 
building  for  said  district  under  the  provisions 
of  section  1,  chapter  172,  Laws  of  1918.  The 
Cedar  Hill  Consolidated  School  District  was 
created  by  the  county  school  board  by  con- 
solidating two  school  districts  and  adding 
thereto  certain  other  territory.  This  district 
was  created  by  the  school  board  on  the  27th 
day  of  March,  1917. 

In  the  snmmer  of  1918  a  petition  signed  by 
a  majority  of  the  taxpayers  of  said  consoli- 
dated school  district  filed  a  petition  with  the 
board  of  supervisors,  praying  for  the  issu- 
ance of  bonds  in  the  sum  of  $10,000,  the  said 
district  having  the  requisite  territory  and  as- 
sessed valuation  under  chapter  172,  Laws 
1918.  The  board  and  superintendent  of  edn- 
catlon  canvassed  the  petition  and  the  assess- 
ment rolls,  and  found  that  a  majority  of  the 
taxpayers  of  said  district  had  so  petitioned, 
and  thereupon  the  board  entered  an  order 
finding  said  facts,  and  gave  notice  of  its  in- 
tention to  Issue  such  bonds  in  said  amount, 
which  notice  was  published,  but  no  protest 
was  filed  by  the  next  meeting.  The  board 
being  of  the  opinion  that  an  election  was  nec- 
essary under  the  provisions  of  chapter  209, 
Laws  of  1918,  notwithstanding  that  there 
was  no  petition  against  the  Issuance  of  the 
bonds,  ordered  an  election  to  be  held  In  the 
said  district,  and  the  election  commissioners 
ordered  an  election  to  be  held  on  the  29th  day 
of  July,  1918,  at  S.  A.  McCarley's  store,  with- 
in such  district.  The  election  so  ordered  was 
held  at  the  said  place  on  the  said  date,  but 
some  confusion  arose  as  to  the  proper  poll- 
books  to  be  used  at  said  election,  and  It  ap- 
pears that  there  had  been  a  new  registration, 
but  the  old  registration  book  and  pollbooka 
were  used  Instead  of  the  new  ones.  It  ap- 
peared, however,  that  n  majority  of  all  of 
the  electors  of  said  school  district  who  were 
qualified  electors  voted  affirmatively  in  favor 
of  the  bond  Issue.  Some  few  voters  who 
were  not  on  the  poUbooks  were  refused  the 
right  to  vote,  but  those  voting  against  the 
bond  issue  and  those  not  voting  who  were 
entitled  to  vote  taken  together  amounted  to 
less  than  one-half  of  the  qualified  electors  of 
the  school  district     The  election  commla- 


sioners  certified  to  the  board  of  rapervisors 
that  a  majority  of  the  voters  voting  In  said 
election  voted  in  favor  of  the  Issuance  of  the 
bonds.  At  the  next  meeting  of  the  board 
the  opponents  of  the  bond  Issue  appeared  and 
contested  the  right  to  have  the  said  bonds 
Issued,  and  introduced  much  testimony  up- 
on the  several  questions  involved,  but  the 
board  entered  'an  order,  directing  the  issu- 
ance of  said  bonds,  from  which  order  the  con- 
testants appealed  to  the  circuit  court,  where 
the  cause  was  tried  on  a  bill  of  exceptions 
and  a  Judgment  entered,  affirming  the  order 
of  the  board  of  supervisors,  from  which  Judg- 
ment appellants  prosecute  this  Ajypeal. 

[1]  It  la  contended  by  the  appellants  that 
there  was  no  authority  to  Issue  the  b«mds 
under  chapter  172,  Laws  of  1018,  because  the 
school  district  here  Involved  la  a  consolidated 
school  district,  and  It  Is  contended  that  a  con- 
solidated school  district  does  not  come  within 
the  purview  of  chapter  172,  Lews  of  1918,  hot 
that  for  a  consolidated  school  district  to  Is- 
sue bonds  It  must  have  an  area  of  at  least 
25  square  miles  of  territory,  under  the  pro- 
visions of  chapter  180,  Laws  of  1916  (section 
4002,  Hemingway's  Code),  and  that  a  con- 
solidated school  district  is  a  distinct  and 
separate  system  of  sdiools  from  the  general 
public  schools,  and  has  privileges  which  oth- 
er common  schools  do  not  have,  having  all 
of  the  privileges  of  separate  school  districts 
under  section  4635,  Code  of  1906. 

The  first  question  to  be  determined,  then. 
Is  whether  or  not  a  consolidated  school  dis- 
trict comes  within  the  terms  and  purview  of 
chapter  172,  Laws  of  1918.  Sections  1  and 
2  of  that  act  read  as  follows: 

"Section  1.  Be  it  enacted,"  etc.,  "that  hoaae 
bill  No.  92,  chapter  197,  of  the  acts  of  the  Leg- 
islature of  1914,  be  amended  so  as  to  read  as 
follows: 

"That  the  board  of  supervisors  of  any  county 
is  authorized  to  issue  bonds  of  the  county,  a 
supervisor's  district  or  a  school  district  con- 
taining not  less  than  sixteen  (16)  square  miles, 
or  of  any  school  district  with  an  assessed  val- 
uation of  not  less  than  one  hundred  thousand 
dollars  ($100,000.00)  excluding  in  each  case, 
the  territory  embraced  within  separate  school 
district,  for  the  purpose  of  erecting,  repairing 
and  equipping  school  Ixiildings  for  the  county, 
a  supervisor's  district,  or  a  school  district  as 
the  case  may  b«. 

"Sec.  2.  Whenever  a  majority  of  the  resi- 
dent taxpayers  of  a  county,  of  a  supervisor's 
district,  or  of  a  school  district  containing  not 
less  tlxan  sixteen  (16)  square  miles,  or  of  any 
school  district  with  an  assessed  valuation  of 
not  less  than  one  hundred  thousand  dollars 
($100,000.00),  Shan  petition  the  board  of  super- 
visors to  issue  bonds  for  the  purpose  herein- 
before stated,  the  board  of  supervisor's  dis- 
trict or  of  a  school  district,  according  to  the 
direction  of  the  petitioners,  not  to  exceed  five 
per  centum  (5%)  of  the  assessed  value  of  the 
county,  If  it  be  for  the  county;  or  of  the  dis- 
trict, if  it  be  for  a  supervisor's  district;  or  of 
a  school  district,  if  it  b«  for  a  school  district. 
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aaid  bond*  to  b«  issued  in  the  manner  proTided 
in  tlie  chapter  oa  municipalitiet." 

It  will  be  noted  tbat  the  language  ot  this 
act  ia  broad  and  comprehensiTe,  and  in  its 
terms  excludes  only  separate  school  districts, 
it  is  comprehensive  enough,  and  its  language, 
unless  restricted  by  interpretation  or  by 
other  statutes,  would  include  consolidated 
schools  as  well  as  common  schools.  The 
law  with  reference  to  consolidated  schools 
does  not  limit  the  territory  of  a  con- 
solidated school  district  to  more  than  26 
square  miles,  but  a  consolidated  district  Is 
simply  the  consolidation  of  two  or  more  com- 
mon school  districts,  as  held  by  us  in  Trus- 
tees of  Waldon  School  v.  Ck>Tlngton  Coun^, 
115  Miss.  117,  75  South.  883.  The  county 
school  board  has  full  Jurisdiction  to  consoli- 
date two  or  more  school  districts.  There  is 
no  petition  or  procedure  mapped  out  by  law 
to  govern  their  action  In  so  doing.  They  may 
or  may  not  create  one  according  to  their  own 
Judgment  of  the  propriety  and  necessity  of 
the  case.  It  has  been  the  practice  to  consol- 
idate schools  without  reference  to  the  area 
being  more  or  less  than  25  square  miles. 
Chapter  4002,  Hemingway's  Code,.slmply  pro- 
vides that  a  consolidated  school  district  con- 
taining not  leas  than  26  square  miles  may, 
on  the  petition  of  a  majority  of  the  electors 
of  a  consolidated  school  district,  and  on  the 
approval  of  the  county  school  board  have  the 
tax  levy  made  and  bonds  issued  for  the  pur- 
pose therein  named,  and  where  these  things 
are  done  it  has  the  privileges  accorded  to  a 
separate  school  district.  This  provision  in 
no  wise  conflicts  with  chapter  172,  Laws  of 
1918.  And  a  consolidated  school  district  hav- 
ing less  than  25  square  miles  may  operate 
under  the  provisions  of  chapter  172,  Laws 
of  1918,  In  issuing  bonds  for  the  purposes 
therein  mentioned.  The  Cedar  Hill  Consoli- 
dated School  District  has  only  17  square 
miles  of  territory,  and  it  has  none  of  the 
prlvQegea  accorded  to  consolidated  school  dis- 
tricts having  25  square  miles  or  more  area 
under  sections  4002  and  4008,  Hemingway's 
Code  (chapter  180,  Laws  of  1916).  The  con- 
solidated school  district  In  each  case  has  the 
privilege  of  transporting  pupils  living  more 
than  two  miles  from  the  school  building  to 
and  from  school,  but  outside  of  this  privi- 
lege It  has  no  privilege  not  accorded  to  the 
common  public  schools.  It  has  the  same  cur- 
riculum, the  same  school  term,  and  in  all  oth- 
er respects  is  like  the  common  school  exist- 
ing prior  to  the  enactment  of  the  law,  giving 
the  privilege  of  tranq;x>rting  pupils  to  such 
schools  as  the  county  school  board  sees  prop- 
er to  consolidate  and  decree  to  be  a  consoli- 
dated school  district  We  hold  that  a  con- 
solidated school  district  having  less  than  25 
square  miles  of  area  comes  within  the  pur- 
view and  purpose  of  chapter  172,  Laws  of 
1918. 

£2, 3]  The  next  question  involved  is  wheth- 


er an  election  was  required  at  all  to  Issue  the 
bonds  Involved  In  the  present  suit.  This 
court  held  in  Price  v.  Sims,  116  Miss.  687, 
77  South.  649,  that  an  election  was  not  nec- 
essary under  chapter  197,  Laws  of  1914, 
which  was  chapter  172  before  the  amend- 
ment of  1918.  That  decision,  however,  was 
made  prior  to  the  enactment  of  chapter  209, 
Laws  of  1918,  and  the  amendment  of  chapter 
197,  Laws  of  1914,  being  chapter  172,  Laws 
of  1918.  These  two  acts  each  became  effec- 
tive on  March  28,  1918.  The  appellee  con- 
tends that,  inasmuch  as  two  acts  became  ef- 
fective on  the  same  day,  chapter  209,  Laws 
of  1918,  In  no  wise  affects  the  law  as  it  is 
announced  in  Price  v.  Sims ;  while  the  appel- 
lant contends  that  the  two  acts  must  be  con- 
strued together,  and,  where  one  is  silent  and 
the  other  positive  as  to  the  necessity  of  an 
election  to  issue  bonds,  that  the  provisions 
of  chapter  209,  requiring  an  election,  must 
be  read  Into  and  be  taken  as  a  part  of  chap- 
ter 172,  Laws  of  1918.  The  rule  is  that 
where  ttiere  are  several  statutes  in  pari  ma- 
teria they  are  all,  whether  referring  to  each 
other  or  not,  to  be  taken  and  considered  and 
construed  together.  26  Am.  &  Bng.  Bncy.  of 
Lew  (2d  Ed.)  620,  621;  Scott  v.  Searles.  1 
Smedes  &  M.  590;  Clements  ▼.  Anderson, 
46  Miss.  581 ;  State  v.  Dickinson,  12  Smedes 
&  M.  579;  White  v.  Johnson,  28  Miss. 
68;  Black  on  Interpretation  of  Laws,  207, 
208.  We  are  therefore  of  the  opinion  that  an 
election  was  necesary  to  the  validity  of  the 
bond  issue  involved  herein. 

[4]  This  brings  us  to  the  consideration  of 
the  next  contention  that  the  election  was  il- 
legal and  void  because  held  at  McCarley's 
store  instead  of  at  the  Cedar  Hill  school- 
house.  Section  4004  Hemingway's  Code 
(chapter  194,  Laws  of  1916),  provides  that 
"such  election  shall  be  held  at  the  school- 
house  of  said  district."  The  appellant  con- 
tends that,  the  statute  having  fixed  the  place 
of  the  election  at  the  schoolhouse  in  the  con- 
solidated school  district,  it  is  mandatory  that 
the  election  be  so  held;  that  neither  the 
board  of  supervisors  nor  the  election  commis- 
sioners can  direct  the  election  to  be  held  at 
any  other  place.  It  appears  from  the  testimo- 
ny that  McCarley's  store  Is  from  a  quarter 
to  one-half  mile  distant  from  the  schoolhouse, 
and  that  It  is  not  In  a  town  or  village,  but  Is 
simply  a  country  store  and  private  property. 

The  appellee  contends  that  the  variance  Is 
Immaterial  because  a  majority  of  all  of  the 
qualified  electors  of  the  consolidated  school 
district  are  shown  affirmatively  to  have  ap- 
peared and  voted  in  favor  of  the  bond  issue, 
and  that  it  Is  Immaterial  when  a  majority 
of  the  electors  have  voted  affirmatively  for 
the  bond  issue  that  the  election  was  held 
at  the  wrong  idace,  because,  it  is  contended 
the  sole  purpose  of  the  election  is  to  deter- 
mine the  will  of  the  electorate.  In  our  view 
the  Legislature  had  a  right  to  prescribe 
where  the  election  should  be  held,  and  it  is 
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not  for  ufl  to  Inquire  Into  the  wisdom  of  the 
legislative  action.  But  It  Is  our  duty  to  give 
effect  to  Its  enactment.  The  general  role  is 
that  the  time  and  place  are  two  essentials  to 
be  regarded  In  holding  elections.  These  are 
fundamental,  while  other  regulations  may  be 
treated  as  irregularities,  which  will  not  de- 
feat the  election  where  It  affirmatively  ap- 
pears that  no  harm  was  done.  Our  court 
has,  we  think,  settled  the  principles  as  to 
the  place  of  holding  an  election  in  Harris 
▼.  State,  72  Miss.  960,  18  South.  387,  33  L. 
R.  A.  85,  which  case  defines  the  meaning  of 
the  word  "at"  as  used  in  a  similar  statute, 
and  held  that,  where  the  board  of  supervis- 
ors ordered  an  election,  sitting  at  a  place 
within  100  yards  of  the  courthouse  was  void 
because  the  act  was  not  done  "at  the  court- 
.house,"  as  required  by  statuta  The  principle 
underlying  this  holding  is  that  the  board  is 
exercising  a  eqpecial  statutory  power,  and 
must  conform  to  all  the  affirmative  require- 
ments In  exercising  such  statutory  power. 
Johnson  v.  Putch,  57  Miss.  73;  Lewis  v. 
Bank,  64  Miss.  727,  2  South.  243;  BoUvar 
County  V.  Coleman,  71  Miss.  832,  16  South. 
107.  See,  also,  the  general  announcement 
that  place  is  essential  to  the  validity  of  an 
election,  and  that  statutes  fixing  the  place 
of  an  election  are  to  be  construed  mandato- 
rily. 10  Am.  &  Eng.  Ency.  of  Law,  684 ;  18 
Gyc.  341;  State  v.  BusseU,  84  Neb.  116,  51 
N.  W.  465,  15  L.  R.  A.  740,  33  Am.  St.  Rep. 
625 ;  15  Cyc.  342,  and  notes ;  Black  t.  Pate, 
130  Ala.  514,  30  South.  484;  Heyfron  v.  Ma- 
honey,  9  Mont.  497,  24  Pac.  93,  18  Am.  St 
Rep.  757 ;  WUllams  t.  Potter,  114  HI.  628,  3 
N.  B.  729;  People  v.  Board  of  Sup'rs,  185 
ni.  288,  5«  N.  E.  1044 ;  Word  T.  Sykes,  61 
Miss.  649;  McCrary  on  Elections  (2d  Ed.) 
1 114,  p.  128. 

The  proposition  that  the  irregularity  should 
not  affect  the  validity  of  the  bond  tissue  be- 
cause It  is  shown  affirmatively  that  a  majority 
of  the  voters  voted  therefor  is  settled  adverse- 
ly to  the  proponents  of  the  bond  issue  In 
Clarksdale  ▼.  Broaddus,  77  Miss.  667,  28 
South.  954.  In  that  case,  which  was  a 
municipal  bond  issue  In  which  the  town 
had  ordered  an  election  to  pass  upon  the 
authority  to  issue  $37,000  of  bonds  for 
waterworks,  sewerage,  and  electric  lights, 
the  board  passed  an  ordinance  to  have 
an  election  30  dajrs  thereafter.  This  or- 
dinance was  published,  election  commis- 
sioners appointed,  who  published  notice  of 
the  election,  and  the  election  was  held ;  and 
oat  of  the  total  of  144  qualified  voters  regis- 
tered within  the  town  122  voted  for  the 
bonds,  4  voted  against  them,  and  18  did  not 
vote  at  all;  and  the  bonds  were  ordered  Is- 
traed  by  the  board.  Broaddus  enjoined,  and 
the  court  held  that  because  of  the  failure  to 
publish  a  notice  of  their  intentions  to  issue 
the  bonds  the  election  was  void,  notwith- 
standing it  affirmatively  appeared  that  an 


overwhelming  majority  of  the  qualified  elec- 
tors had  voted  affirmatively  for  the  bond  is- 
sue. We  think,  therefore,  that  the  statute  re- 
quiring the  election  to  be  held  at  the  school- 
bouse  in  the  district,  a  public  place  where  ev- 
ery citizen  had  a  right,  not  only  to  appear, 
but  to  exercise  his  right  of  persuasion  on  all 
electoi-s  undisturbed  and  unhampered.  Is  not 
in  legal  effect  the  same  as  holding  the  elec- 
tion in  a  private  place,  where  an  elector 
might  be  disinclined  to  go  at  all,  or  might  be 
intimidated  and  overreached  If  he  did  go,  and 
therefore  that  the  election  held  at  such  pri- 
vate place,  not  within  the  limits  of  the  school 
building  or  grounds,  is  not  the  same  thing  as 
an  election  held  at  the  right  place.  See  Klbbe 
V.  Benson,  17  WalL  624,  21  U  Ed.  741.  We, 
therefore  are  of  the  opinion  that  the  elec- 
tion was  void. 

The  fourth  point  raised  by  the  appellant 
Is  that  the  election  was  void  because  held 
without  the  legal  poUbooks.  We  deem  it  un- 
necessary to  pass  upon  this  because  it  is  pre- 
sumed that  if  a  new  election  Is  held  the  regu- 
lar poUbooks  will  be  used. 

It  Is  next  contended  that  a  majority  of 
the  resident  taxpayers  of  the  district  did  not 
petition  for  the  Issuance  of  the  bonds.  We 
are  of  the  opinion,  after  examination  of  all 
of  the  testimony  In  the  record,  that  a  majorl- 
^  of  the  taxpayers  did  petition  for  the  bond 
issue.  The  order  of  the  board  and  the  bill 
of  exceptions,  we  think,  sustain  the  finding 
of  the  board. 

[(]  It  is  next  contended  that  the  act  author- 
izing the  bond  issue  was  void  because  it  dis- 
criminates against  the  peoide  of  the  colored 
race,  notwithstanding  the  act  itself  makes  no 
discrimination  between  the  white  and  colored 
races;  but  it  is  contended  that,  as  admlilis- 
tered  by  the  authorities,  it  is  the  settled  pur- 
pose of  the  authorities  not  to  create  consoli- 
dated schools  for  the  colored  race.  l%ere  is 
not  sufficient  showing  made  in  the  record  to 
raise  this  question  for  our  consideration. 
Each  school  board,  in  each  of  the  several 
counties,  have  full  power  to  create  consoli- 
dated schools  for  either  race  or  both  races. 
It  affirmatively  appears  in  the  present  case 
that  there  are  ample  school  facilities  for  the 
members  of  the  colored  race.  These  schools 
have  the  same  curriculum  as  the  common 
schools  for  the  white  race.  No  petition  has 
ever  been  presented  to  a  school  board  by 
members  of  the  colored  race  to  have  a  con- 
solidated school  for  colored  children  estab- 
lished. It  has  long  been  the  practice  of  all 
of  the  states  to  give  educational  fadlltiea  to 
some  of  its  citizens  whldi  are  not  usually 
given  to  other  dtlzens.  Thus  colleges  and 
universities  are  supported  by  the  state,  not- 
withstanding it  is-  known  that  a  great  ma- 
jority of  the  children  of  the  state  will  never 
be  able  to  attend  them.  People  who  have 
no  children  are  taxed  for  adkodl  purposes  to 
educate  children  of  other  pec^le;    corimra- 
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tlons  are  taxed  tor  school  purposes  alsa  In 
this  state  ve  have  public  schools  for  the 
meinl)ershlp  of  the  colored  race,  ranging  from 
rudimentary  beginnings  to  graduation  in  all 
college  courses.  There  Is  neither  discrimina- 
tion in  the  law  nor,  so  far  as  this  record 
shows,  in'  the  administration  of  the  laws 
against  members  of  the  colored  race.  For 
the  reasons  indicated  the  Judgment  will  be 
rerersed  and  remanded. 
Berersed  and  remanded. 


(12S  Hias.  97) 

HALEY  V.  STATE.     (No.  21 142.) 

(Sapreme  Ooart  of  MIssissippL    Jane  28, 
1920.) 

(Byltahut  ly  ih«  Oomrt.) 

f.  Hemlolde  «=9309<4)— Evidence  as  to  pr»ve- 
oatlon  and  Its  effect  held  to  jastlfy  charge  on 
manslaughter. 
On  the  trial  of  a  hnaband  indicted  for  the 
mnrder  of  his  wife's  paramour,  if  the  evidence 
for  the  defendant  tended  to  prove  that  the  ac- 
CDsed  was  so  aroused  by  the  wife's  confession 
of  adultery  that  he  neither  ate  nor  slept,  was  in 
constant  state  of  ezdtement  and  agitation  for 
two  days,  when  under  great  feelings  he  shot 
the  deceased  "to  protect  his  vows,"  it  was  not 
error  to  authorize  the  jury  by  proper  instruc- 
tion to  convict  of  manslaughter. 

2.  Hcmlcidc  «s>27 1— Whether  particular  prov- 
ooatlon  has  spent  Its  fmrce  Is  a  question  for 
the  Jury. 

Whether  a  particular  provocation  has  spent 
its  force  and  there  has  been  time  for  cooling  is 
a  question  of  fact  for  the  proper  determination 
of  the  jury. 

3.  Criminal  law  4s>927(l)  —  Separation  ef  a 
jury  In  a  capital  ease  because  of  illness  held 
«o  ground  for  a  new  trial. 

The  defendant,  indicted  and  convicted  of 
murder,  moved  the  court  for  a  new  trial  be- 
cause of  the  separation  of  the  jury.  It  appear- 
ed that  one  of  the  Jurors  became  suddenly  ill, 
after  evidence  in  chief  for  the  state  wa»  in; 
that  the  juror  was  permitted  to  go  up  a  wind- 
ing stairway  to  the  jury  dormitory.  When 
dinner  time  came  the  sick  juror  remained  in 
the  dormitory  in  charge  of  a  bailiff,  while  the 
other  jurors,  accompanied  by  bailiffs,  went  to  a 
hotel  and  ate.  This  was  repeated  at  supper  and 
at  breakfast  the  next  morning.  The  sick  juror 
was  attended  by  a  phyaidan  three  timea,  but 
la  presence  of  a  bailiff.  No  outside  or  third 
party  had  any  communication  with  the  Juror, 
except  his  physician.  Beid,  tliat  the  action  of 
the  court  in  overmling  the  motion  was  correct 

4.  Criminal  law  «=9854(9)— Separation  of  Jury 
boeanso  of  lllnoes,  without  oommanloatioa 
with  third  party,  would  not  affect  verdict 

Not  every  separation  of  a  juror  from  liis 
fdlows  constitutes  an  unlawful  separation.  An 
emergency  separation  by  a  juror  because  of 
sudden  Ulness,  and  under  drcumstancea  which 
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indicate  no  communication  by  outsiders  except 
that  of  a  pliysician,  is  not  such  a  separation  as 
will  affect  the  verdict 

In  Banc. 

Appeal  from  Circuit  Court,  Yalobusha 
County;   B.  D.  Dinkins,  Judge. 

O.  K.  Haley  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

H.  H.  Creelonore  and  W.  F.  Hamilton,  both 
of  Water  Valley,  for  appellant 

William  Hemingway,  Asst  Atty.  Oen.,  for 
the  State. 

STEVENS,  J.  Appellant  was  indicted  for 
the  murder  of  one  Lewis  Melvin,  tried  and 
convicted  of  manslaughter,  and  sentenced  to 
10  years  in  the  penitentiary.  The  homicide 
occurred  In  the  waiting  room  of  the  Illinois 
Central  Railroad  Depot  in  Water  Valley. 
The  deceased  had  purchased  a  ticket  as  a 
passenger,  and  was  awaiting  the  arrival  of 
the  passenger  train  scheduled  to  pass  near 
3  o'clock  p.  m.  The  prominent  facts  In  refer- 
ence to  the  actual  difficulty  are  as  follows: 

Appellant  was  seen  to  approach  the  depot 
from  the  east  with  a  gun  in  his  hand,  walk- 
ing directly  to  the  main  entrance  to  the  wait- 
ing room,  then  filled  with  men,  women,  and 
children,  and  immediately  began  to  fire  at 
the  deceased,  Melvin,  with  a  high-powered 
rifle.  Melvin  at  first  was  seated,  but  when 
the  first  shot  was  fired  arose  and  ran  across 
the  room,  and  with  a  great  outcry  attempted 
to  get  behind  a  stove,  hut  the  defendant 
fired  a  second  shot  and  was  worldng  the 
magasine  of  his  gnn  in  preparation  for  a 
third  shot  when  a  bystander  seized  him,  poll- 
ed appellant  and  bis  gun  away  from  the 
door,  and  in  the  scuffle  the  rifle  discharged 
the  third  time.  There  was  no  word  spoken 
xxff  to  this  time,  and  no  demonstration  or 
overt  act  on  the  part  of  the  deceased.  A 
second  bystander  came  to  the  assistance  of 
the  first,  and  appellant  thereupon  surrender- 
ed, and  stated  that  there  need  be  no  fear  of 
his  attempting  to  escape  Appellant  was 
thereupon  delivered  to  the  Jailor  and  incar- 
cerated, and  attempted  to  talk  with  several 
persons  about  the  trouble,  and  to  give  a  his- 
tory of  his  troubles  with  Melvin.  'It  devel- 
oped that  Melvin  had  been  shot  through  the 
right  arm  near  the  shoulder,  and  on  advice 
of  a  physician,  who  was  immediately  called 
for  first-aid  treatment,  was  sent  that  night 
to  the  Cliarity  Hospital  at  Jackson,  Miss., 
for  a  shoulder  amputation.  The  operation 
proved  fatal,  and  Mdvln  died  as  a  result  of 
apx)eUant'8  assault 

On  the  trial  there  was  no  attempt  to  deny 
or  contradict  the  material  facts  for  the 
state;  the  sole  defense  being  the  alleged  in- 
sanity of  the  defendant 

To  support  the  plea  of  insanity  certain 
nonexpert  witnesses  who  liad  known  the  de- 
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fendant  for  several  years  gave  testimony  as 
to  his  hlgbly  nervous  condition,  appearance, 
and  manner  both  at  the  time  of  the  homi- 
cide and  for  a  day  or  two  preceding,  and  at 
least  one  of  the  witnesses  stated  in  his  opin- 
ion the  defendant  was  insane  at  the  time  of 
the  shooting.  This  testimony  tends  to  show 
that  from  Monday,  the  day  of  certain  dls- 
closares  hereinafter  referred  to,  until  Wed- 
nesday afternoon  at  2:10  o'clock,  the  time  of 
the  shooting,  the  defendant  bad  neither 
eaten  nor  slept;  that  he  had  conversed 
with  two  or  three  of  his  friends  about 
his  troubles  with  Melvln,  and  had  de- 
clared that  he  most  kill  Melvln  in  order 
to  protect  his  vows.  The  substance  of  the 
domestic  troubles  which  provoked  the  trag- 
edy may  be  briefly  detailed  as  follows:  Ap- 
pellant contracted  his  second  -marriage  In 
ldl2  at  Banner,  an  interior  village  hi  Cal- 
houn county  some  18  miles  from  Water  Val- 
ley, and  resided  in  Banner  some  2  years, 
when  he  moved  first  to  the  Mississippi  Delta, 
from  there  to  Boise  dty,  Idaho,  and  thence 
to  Butte,  Mont,  where  be  worked  in  the 
mines  and  operated  a  sawmill  for  the  mines. 
While  at  the  latter  place  he  employed  the 
deceased,  who  at  that  time  was  known  as 
Lewis  Miller.  It  was  not  long  before  ai>- 
pellant  decided  to  return  to  Banner  to  en- 
gage in  farming.  To  this  end  appellant 
sent  bis  wife  and  child  to  Banner  and  with 
diem  as  a  cropper  or  helper  the  deceased, 
Lewis  Miller,  appellant  remaining  in  Mon- 
tana. When  they  arrived  and  established 
themselves  on  the  farm  the  household  con- 
sisted of  appellant's  wife  and  child,  Lewis 
Miller,  appellant's  adult  son  by  his  first 
wife,  and  an  unmarried  sister  of  Mrs.  Haley. 
Miller  and  appellant's  son  did  the  farmiiig 
until  the  11th  day  of  April,  when  Mr.  Haley 
arrived.  On  the  last  day  of  the  same  month, 
April  30th,  the  homicide  occurred. 

Mrs.  Haley  testified  that  on  Monday  night 
preceding  the  killing  a  certain  attitude  of 
her  husband  provoked  from  her  a  confes- 
sion that  Melvln,  while  a  roomer  in  the 
house,  had  tempted  and  overpersuaded  and 
practically  by  combined  force  and  persua- 
sion led  her  to  break  her  marriage  vows,  and 
thereupon  admitted  to  her  husband  that 
she  and  Melvln  had  been  guilty  of  adultery. 
It  is  in  testimony  that  appellant  thereupon 
confronted  Melvln  with  the  charges  pre- 
ferred by  bis  wife,  and  bad  a  near  dlflS- 
culty.  In  which  the  young  man,  appellant's 
son,  intervened.  It  resulted  in  Melvln  leav- 
ing the  premises,  but  according  to  Mrs.  Haley 
he  reappeared  the  next  day  at  the  back 
door  of  the  kitchen,  and  attempted  to  have 
further  conversation  with  her.  Melvln  de- 
manded •  settlement  of  his  wages  before 
leaving,  but  appellant  declined  to  pay  any- 
thing. 

The  deceased  went  into  Water  Valley  on 
Tuesday,  and  on  Wednesday  morning  sold 


Ills  watch  for  |10,  and  was  leaving  the  coon- 
try  when  the  shooting  occurred.  In  some 
way  not  fully  disclosed  "by  the  record  ap- 
pellant knew  or  suspected  that  the  deceased 
intended  to  catch  the  north-bound  HUnois 
Central  train-  Wednesday  afternoon,  as  early 
Wednesday  morning  appellant  left  Banner, 
armed  wiUi  a  high-powered  rifle,  and  rapidly 
walked  down  the  roadway  in  mud  and 
through  driving  rain,  and  immediately  pro- 
ceeded to  the  depot  In  search  of  the  deceased. 
The  trouble  was  aggravated  by  Mrs.  Haley 
on  Tuesday  night  making  further  alleged 
disclosures,  telling  her  husband  that  the  de- 
ceased since  arriving  at  Banner  bad  boast- 
ed of  having  illicit  relations  with  appellant's 
adult  daughter  by  bis  first  wife,  who  had 
recently  died  of  infiuenza,  and  her  state- 
ment is  that  this  additional  disclosure  fur- 
ther enraged  her  husband  so  much  so  tliat 
he  was  weeping,  wailing,  tearing  his  hair, 
lying  down,  and  then  immediately  getting 
up,  praying,  refusing  to  take  nourishment, 
or  sleep.  To  this  is  added  the  testimony  of 
the  postmaster  at  Banner  and  others  that 
appellant  was  mad,  according  to  some,  and 
according  to  others  that  he  was  so  depressed 
with  trouble  that  he  declared  bis  intention  to 
kill  Melvln,  and  it  is  clear  from  all  of  the 
testimony,  including  the  condition  of  appel- 
lant Immediately  after  the  shooting,  tliat 
be  was  in  a  very  abnormal  condition  in  the 
sense  that  bis  passions  were  exceedingly 
aroused.  At  the  same  time  the  wife  testified 
that  he  was  a  perfectly  sane  man  under 
normal  conditions,  and  all  of  the  testimony 
shows  clearly  that  there  was  no  hereditary 
insanity;  that  appellant  bad  never  been 
suspected  of  being  crazy;  that  he  attended 
to  bis  own  business  affairs ;  was  the  employ- 
er of  the  deceased ;  and  before  his  domestic 
troubles  was  perfectly  sane. 

The  court  by  an  instruction  submitted  to 
the  Jury  the  issue  of  manslaughter,  and 
there  was  a  verdict  of  manslaughter.  At  the 
same  time  the  defendant  obtained  the  fol- 
lowing Instruction,  among  others: 

"The  court  iDRtrocta  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  at  the  time  of  the 
shooting  the  mind  of  the  defendant  from  any 
cause  was  in  such  a  condition  as  to  be  incapable 
of  forming  a  premeditated  design  or  deliberatiiig 
coolly,  then  the  defendant  is  not  guilty  of  mur- 
der.    (Given.)" 

It  is  contended  on  this  appeal  that  ai^el- 
lant  la  either  guilty  of  deliberate  murder  or 
nothing,  and  that  it  was  error  to  submit  the 
issue  of  manslaughter. 

Another  assignment  Is  based  upon  the  al- 
leged separation  of  the  jury.  It  appears  that 
the  Juror  Scurr  became  suddenly  ill,  and  by 
necessity  left  the  Jury  box,  proceeded  up  a 
winding  stairway  to  the  Jury  dormitory,  at 
that  time  unoccupied,  and  there  remained  in 
charge  of  a  balllfl,  and  was  attended  by  a 
physician.    By  agreement  a  statement  of  the 
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trial  Judge  of  the  facts  npon  whicb  thia  al- 
leged error  was  predicated  was  Incorporated 
In  the  record  In  the  natnre  of  a  bill  of  exceiv 
QooH.    The  statement  Is  as  follows: 

"After  the  jury  was  impaneled,  and  accepted 
bj  both  rides  and  the  evidence  in  chief  offered 
on  behalf  of  the  state  had  been  heard,  and  the 
ttate  had  onnonnced  that  it  would  rest,  W.  B. 
Scurr,  one  of  the  jurors,  was  taken  sick;  and 
when  dinner  time  came,  or  was  announced,  he 
was  permitted  to  remain  in  the  dormitory  of 
the  conrthonse,  prepared  for  the  jury,  with 
one  of  the  bailiffs  of  the  jury,  while  the  other 
11,  accompanied  by  the  bailiffs,  went  into  the 
dt7,  a  distance  of  about  160  yards  from  the 
conrthonse,  to  the  hotel  to  which  they  were 
tccDStomed  to  repair  for  meals,  under  the  c«s> 
tody  of  the  bailiff,  and  had  their  dinner;  Mr. 
fienrr  beinr  absent  It  is  because  of  this  sep- 
aration a  motion  was  presented  by  the  defend- 
int  to  disrfiarge  the  jury  and  enter  a  mistrial, 
which  motion,  npon  an  agreed  statement  of 
facts  to  the  effect  as  above,  was  overruled: 
Again  at  supper  hour  a  like  separation  occur- 
red, which  was  repeated  at  the  breakfast  hoar 
tk«  next  day  or  next  morning;  Ae  sick  jnror 
temaining  in  tiie  dormitory  with  the  bailiffs,  and 
the  other  11  repairing  under  the  care  of  bailiffs 
to  the  same  hoteL  After  breakfast  when  the 
trial  was  about  to  be  resomed,  the  Juror's  con- 
dition being  Improved,  counsel  for  the  defend- 
ant stated  to  the  court  that  the  motion  pre- 
Tionaly  made  would  be  renewed  and  a  new  mo- 
tion would  be  presented  to  the  same  effect  as 
the  first,  setting  out  the  two  separationB  last 
tbove  mentioned.  Whereupon  the  court  stated 
if  the  motion  was  presented  it  will  be  sustain- 
ed, and  coonsel,  ssking  for  time,  reported  later 
the  motion  woidd  not  be  presented,  but  that 
he  would  reserve  the  right  to  take  such  course 
u  he  saw  fit  at  the  end  of  tiie  trial.  The  Jnr- 
or was  affected  either  with  a  serious  case  of  in- 
Agestion  or  cholera  morbus,  and  was  attended 
three  times  by  a  physidos,  but  always  in  the 
presenoe  of  the  bailiffs.  On  the  afternoon  (rf 
the  day  when  the  Jnror  was  first  taken  sick, 
ind  after  a  short  recess  had  been  taken  on  ac* 
coont  thereof,  and  an  attempt  been  made  to 
resnme  the  trial,  the  juror  left  the  box  and 
proceeded  across  the  courtroom,  through  an 
anteroom  snd  toilet  room,  and  up  winding  stairs 
to  the  jury  donnitory.  •  •  •  The  winding 
•tairs  used  communicated  witt  the  jury  dormi- 
tory above  and  the  lavatory,  or  washatand,  be- 
low, which  immediately  opens  into  the  sheriff's 
office  on  the  lower  floor.  The  juror  was  unat- 
tended, hot  the  anteroom  passed  snd  the  dormi- 
tory was  unoccupied.  Within  a  short  time  the 
other  members  of  the  jury  repaired  to  the  dor- 
mitory, and  remained  witii  the  Jnror  Scurr  un- 
til the  trial  was  finally  resumed,  excepting  such 
teparations  ss  the  above  statement  shows  oc- 
curred at  that  time.  The  juror  was  rendered 
very  uncomfortable,  and  was  apparently  suffer- 
ing considerably  from  the  effects  of  his  Qlness, 
bnt  said  at  all  times  he  thought  he  would  soon 
be  better  and  able  to  go  through  with  the  trial. 
The  trial  was  resumed  and  concluded  with  his 
consent  and  upon  his  assurance  that  be  was 
physically  able  to  endure  it,  and  that  he  waa 
mentally  eapadtated  for  the  service,  and  it  was 
and  is  the  Judgment  of  the  trial  court  that  the 
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Juror  did  not  suffer  from  any  mental  ineapadty, 
and  at  the  end  of  the  trial  he  was  apparently 
feeling  very  welL" 

It  1b  conceded  that  the  law  of  the  case  was 
abundantly  given  in  charge  to  the  Jury,  iu- 
dnding  Instructions  pertaining  to  the  alleged 
insanity,  the  only  comidatot  on  Injstnictiona 
being  as  above  noted. 

[1,2]  The  record  in  our  Judgment  affirma- 
tively shows  that  the  defendant  received  a  fair 
and  Impartial  trial,  and  there  is  no  reverslblo 
error.  It  was  not  error  under  the  pecuUar 
facts  of  this  case  to  grant  an  instruction  on 
manslaughter.  Our  statute  (section  1238, 
Code  of  1906;  section  968,  Hemingway's 
Code)  provides: 

"The  killing  of  another  in  the  heat  of  passion, 
without  malice,  by  the  use  of  a  dangerous  weap* 
on,  without  authority  of  law,  and  not  in  neces- 
sary self-defense,  shall  be  moosUiughter." 

Of  course,  counsel's  contention  on  this 
point  Is  based  upon  the  assumption  that  ajk- 
pellant  did  not  act  in  the  heat  of  passion, 
but  coolly  and  deliberately  planned  and  Ulled 
the  deceased.  The  question  as  to  whether 
the  killing  by  a  husband  of  bis  wife's  i>ara- . 
mour,  caught  in  the  act  of  adultery,  be  man- 
slau^ter  as  a  matter  of  law  and  the  ques- 
tion as  to  whether  under  the  circumstances 
of  this  record  the  Jury  are  warranted  by  the 
facts  in  finding  manslaughter  are  different 
and  distinct  questions.  In  Beed  v.  State,  62 
Miss.  40S,  reaffirmed  in  Rowland  v.  State,  83 
Miss.  483,  36  South.  826,  1  Ann.  Gas.  135,  It 
is  expressly  held  that  If  the  husband,  find- 
ing the  offender  in  the  act  of  adultery  with 
his  wife,  slays  him  on  the  spot.  In  legal  con- 
templation and  as  a  matter  of  law  it  was 
manslaughter,  and  the  court  would  not,  un- 
der eacti  circumstances,  uphold  a  verdict 
of  murder.  But  this  court  has  never  held, 
so  far  as  our  observation  goes,  that  disclo- 
sures such  as  appellant's  wife  made  In  the 
present  case  would  not  so  arouse  the  hus- 
band's feelings  and  passions  as  to  bring  him 
within  our  statute  expressly  defining  man- 
slaughter.   It  is  well  stated  by  Mr.  Wharton: 

"Whether  there  has  been  cooling  time  is  emi- 
nently a  question  of  fact,  varying  with  the  par- 
ticular case  and  with  the  condition  'of  the  party. 
There  ars  some  provocations  which,  with  per- 
sons of  even  temperament,  lose  their  power  in 
a  few  moments;  whfle  there  are  others  which 
rankle  in  the  breast  for  days  and  even  weeks; 
producing  temporary  insanity.  Men's  temper^ 
amenta  also  vary  greatly  as  to  the  duration 
of  hot  blood ;  and  it  must  be  remembered  that 
we  must  determine  the  questions  of  malice  in 
each  case,  not  by  the  standard  of  on  ideal  'rea- 
sonable man,'  bnt  by  that  of  the  party  to  whom 
the  malice  is  imputed."  Wharton's  Criminal 
Law  (10th  Ed.)  vol.  1,  par.  480. 

The  question  In  all  cases'  similar  to  the 
case  at  bar  is  one  of  fact  for  the  Jury.  The 
mere  fact  that  the  killing  was  intentional 
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is  not  tbe  test    In  Wharton  on  Homicide 
(Sd  m.)  par.  195,  It  Is  stated: 

'^o  rednce  a  kUllng  from  marder  to  man- 
alaagliter,  aU  tha  drcumstances  of  the  case 
must  lead  to  the  conclusion  that  the  act  done, 
though  Intentional,  vas  not  the  result  of  cooi, 
deliberate  judgment,  and  previous  malignity  of 
heart,  but  solely  imputable  to  human  infirmity." 

But  It  Is  frequently  a  question  of  fact  for 
the  Jury  whetlier  malice  existed,  and  peca- 
llarly  a  fact  for  the  Jury  where  there  is  evi- 
dence either  for  the  state  or  the  defendant 
warranting  the  Jury  in  finding  that  the  act 
was  done  in  the  heat  of  passion.  There  is 
no  fixed  period  of  time  for  cooling.  Whether 
there  has  been  time  for  cooling  and  malice 
oigendered  depends  upon  the  circumstances, 
and  sometimes  upon  tbe  temperament  of  the 
defendant  on  trial.  All  of  the  testimony  for 
the  defendant  in  the  present  case  tends  to 
show  that  the  defendant  was  in  a  constant 
atate  of  agitation  from  Monday  night  until 
Wednesday  afternoon,  and  acted  under  gn&t 
excitement  at  the  time  he  fired  the  shot  He 
refused  to  eat  or  sleep,  he  wept  bemoaned  his 
fate,  prayed,  and  conferred  with  his  neigh- 
be«8  about  what  he  considered  a  necessity 
to  avenge  an  outrage  upon  his  home.  As 
said  by  Judge  Lumpkin  in  Biggs  v.  State,  29 
Ga.  723,  7B  Am.  Dea  630,  speaking  of  tbe 
Jury's  province  in  a  case  of  this  kind: 

'''What  is  tbe  annihilation  of  houses  or  chat- 
tels by  fire  and  faggot  compared  with  tbe  de- 
struction of  female  innocence;  robbing  woman 
of  that  priceless  jewel  which  leaves  her  a  blast- 
ed ruin,  with  the  mournful  motto  inscEibed  npon 
its  f  rontals,  "Thy  glory  is  departed'  7  Our  sacked 
habitations  may  be  rebuilt,  bat  who  shall  repair 
this  moral  desolation?  How  many  has  it  sent 
suddenly,  with  unbearable  sorrow,  to  their 
gntTes?" 

And  In  tiut  case  the  conrt  charged  the 
Jury  for  the  state  "that  whatever  may  have 
occurred  on  the  night  previous  to  the  difil- 
cnlty  at  the  breakfast  table,  it  could  not 
amount  to  a  Jnstification  or  excuse  for  the  act 
of  shooting  the  morning  after  the  dlfilculty." 
And  in  condemning  this  instruction  the  court 
said: 

"And  tbls'instmction  was  based,  no  doubt 
upon  the  idea  that  sufficient  time  had  elapsed 
for  passion  to  subside  and  for  reason  to  resume 
her  sway.  In  many  cases,  this  doctrine  is  true; 
but  we  cannot  think  it  a  sound  proposition,  un- 
der the  facts  and  drcnmstances  which  sur- 
rounded these  parties.  The  husband  had  heard 
and  seen  the  personal  indignity  offered  his  wife 
the  night  before.  Be  permitted  Parish  to  es- 
cape, with  threats  of  punishment  should  he  re- 
main in  the  dty.  Tbe  very  next  morning,  at 
the  breakfast  table,  he  unblushingly  resumes 
his  seat  in  the  immediate  neighborhood  of  his 
intended  victim.  Was  it  human  to  keep  cool  in 
such  a  situation?  To  see  the  man  who  had  at- 
tempted to  desecrate  the  family  altar  the  night 
before  seat  himself  within  two  chairs  of  his 
wife !    And  was  it  not  right  and  proper,  in  or- 


der to  account  for  Us  '^olence,  to  give  in  proof 
to  the  jury  the  occurrences  of  the  preceding 
evening?  To  shut  out  the  scene  which  trans- 
pired in  the  bedchamber  is  to  deprive  the  jury 
of  the  power  of  appreciating  the  transport  of 
passion  kindled  in  the  bosom  of  Biggs  by  the 
presence  of  Parish.  With  our  view  of  the  law, 
we  feel  constrained  to  award  a  new  trial  in  this 
case." 

In  Hooks  V.  State,  99  Ala.  166,  13  South. 
767,  the  husband  thought  he  observed  his 
wife  and  another  in  a  compromising  position, 
and  in  discussing  the  question  of  provocation 
the  court  said: 

"Where  one  person  detects  another  In  the 
act  of  adultery  with  his  wife,  and  he  immediate- 
ly slays  the  adulterer  or  his  wife,  as  a  matter 
of  law  the  provocation  is  sufficient  to  rednce  the 
killing  to  manslaughter.  The  law  does  not 
declare  that  anything  less  than  actual  sexual 
intercourse  is  a  sufficient  provocation,  as  a 
matter  of  law,  to  reduce  the  offense  from  mur- 
der to  manslaughter.  It  may  be  that  the  de- 
tection of  another  under  circumstances  such 
as  testified  to  by  the  defendant  may  provoke 
and  engender  passion  to  such  a  degree  as  to 
overthrow  reason;  and  if,  under  the  influence 
of  passion  thus  aroused,  he  immediately  at- 
tack the  offending  party,  and  slay  him,  before 
cooling  time  iias  intervened,  not  from  malice  or 
unlawfully  formed  design,  but  from  such  pas- 
sion, thus  provoked,  the  offense  may  be  man- 
slaaghter.  Whether  the  party  acted  under  the 
influence  of  such  a  passion,  and  whether  tbe 
provocation  was  sufficient  and  whether  there 
had  been  'cooling  time,'  are  questions  of  fact 
to  be  determined  by  tiie  jury.  The  principle 
we  announce  is  that  the  law  does  not  declare 
the  provocation  sufficient  unless  the  parties 
are  detected  in  the  act;  but  a  jury  may  say 
whether  the  compromising  position  of  the  par- 
ties was  sufficient  to  arouse  passion  in  the  hus- 
band to  such  a  degree  as  to  overthrow  reason. 
Just  as  a  Jury  may  say,  in  some  other  cases, 
whether  the  offense  was  the  result  of  sudden 
and  sufficient  provocation  to  reduce  the  offense 
from  murder  to  manslaughter.** 

Whether  there  has  heat  space  for  cooling 
is  largely  governed  by  the  evidence  in  the 
particular  case.  The  time  may  be  so  far  re- 
moved as  to  Justify  the  conrt  in  excluding 
the  evidence  of  adultery  as  a  matter  of  law. 
It  is  true  that  the  evidence  in  the  present 
case  was  Introduced  largely  upon  the  alleged 
issue  of  Insanity,  but  its  necessary  effect  was 
to  establish  the  existence  of  passion,  or  at 
least  to  warrant  the  Jury  in  finding  that  the 
unlawful  act  was  done  in  the  heat  of  passion. 
As  appellant  has  himself  Introduced  this  tes- 
timony, how  can  he  complain  that  the  Jury 
declined  to  believe  he  was  insane,  but  have 
seen  fit  to  inflict  modified  punishment?  Mr. 
Wharton  declares: 

"There  may  therefore  be  phases  of  mind 
which  cannot  be  positively  spoken  of  as  either 
sane  or  insane.  Are  persons  in  one  of  these 
phases  to  be  acquitted  of  crime?  If  so,  they 
would  constitute  a  class  not  only  dangerous,  but 
uncontrollable;    for  they  would  not  be    saU* 
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enough  to  be. convicted  aa  felons,  and  yet  would 
not  be  insane  enongh  to  be  confined  as  lunatics. 
Are  they  to  be  convicted,  when  charged  with 
offenses  inTolTing  malice  and  premeditation? 
At  this  jnstice  wonld  revolt,  for  at  the  time  of 
the  commission  of  the  guilty  act  the  defendant, 
as  it  could  readily  be  shown,  was  not  in  a  con- 
dition of  mind  coolly  to  premeditate,  or  accu- 
rately to  contemplate,  a  malicious  design.  Un- 
der such  circumstances  the  better  course  is  to 
find  the  defendant  guilty  of  the  offense  in  a  di- 
minished grade,  when  the  law  establishes  such 
grade;  or,  when  it  does  not,  to  Inflict  on  him 
modified  punishment.  Nor  is  this  view  incon- 
sistent with  the  analogies  of  the  law.  Such 
considerations  (i.  e.,  those  of  the  defendant's 
mental  constitution)  are  invoked  whenever  we 
have  to  determine  whether  a  party  assailed  act- 
ed bona  fide  when  resorting  to  violent  measures 
of  pelf-defense.  So  do  we  gauge  responsibility 
iL  cases  of  sleep  drunkenness;  so  do  we  esti- 
mate the  conduct  of  persons  when  roused  by 
any  great  political  or  religions  excitement." 
'Wharton's  Criminal  Law,  par.  47,  p.  62. 

Counsel  for  appellant  boldly  assert  that 
their  client  Is  either  a  cold-blooded  murderer 
o»  a  craiy  man.  The  evidence  does  not  Jus- 
tify such  conclusion.  We  are  not  to  be  under- 
stood as  holding  that  the  jury  might  not  have 
returned  a  verdict  of  murder.  This  Is  far 
from  holding  that  there  Is  no  warrant  for  the 
T^xUct  of  manslaughter.  If  the  Jury  had  be- 
liered  beyond  a  reasonable  doubt  that  appel- 
lant left  his  home  that  Wednesday  morning 
wltb  a  rifle  in  hand  and  murder  In  his  heart 
they  could  well  have  returned  a  verdict  of 
murder.  Bat  if  they  in  fact  concluded  that 
the  defendant  fired  the  shot  amidst  tears  and 
lamentations — under  feelings  of  great  pas- 
sion— as  some  of  the  witnesses  indicated, 
then  in  the  language  of  Mr.  Wharton  "Justice 
would  revolt"  at  a  verdict  of  murder. 

(3, 4]  As  to  the  separation  of  the  Jury,  it 
aflSrmatlvely  aniears  that  the  Juror  Scurr 
In  the  course  of  the  trial  was  suddenly  taken 
HI,  but  oHistantly  remained  In  the  hands  of 
the  ballifF,  and  there  was  no  communication 
between  him  and  outside  or  third  parties,  ex- 
cept the  physician  who  ministered  to  him  in 
the  presence  of  the  bailiff. 

In  Skates  v.  State,  64  Miss.  644,  1  South. 
843,  60  Am.  B^.  70,  tills  court  expressly 
stated: 

"We  do  not  concur  in  the  language  used  la 
some  of  them  [previous  decisions  of  this  court] 
from  which  the  conclusion  is  sought  to  be 
drawn,  and  reasonably,  that  the  mere  withdraw- 
al of  a  juror  from  the  sight  of  his  fellows  and 
of  the  oflScer  is  under  any  and  all  circumstances 
a  separation  of  the  jury.  *  *  *  If  the  mere 
possibility  of  unlawful  communication  or  in- 
fluence is  sufBdent  to  annul  a  verdict,  when 
•hall  one  be  said  to  be  pure  and  free  from  sus- 
picion? All  our  courthouses  are  public  places, 
and  the  public  have  the  right  of  access  to  them. 
At  sessions  of  court  many  persons  are  there 
congregated,  either  from  curiosity  or  by  rea- 
son of  business  for  themselves  or  others.  Jury 
rooms  open  into  the  courtroom,  frequently  fill- 
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ed  with  spectators,  or  by  windows  overlook  the 
yard;  communication  by  writing,  by  signs,  and 
by  words  is  always  possible;  but  it  wonld  be  de- 
structive to  the  ends  of  justice  to  hold  that  such 
possibility  as  this  of  unlawful  influence  should 
avoid  verdicts  upon  which  no  Just  suspicion 
rests.    To  this  aU  must  agree." 

The  true  test  there  indicated  is  whether 
the  Judicial  mind  would  conclude  that  unlaw- 
ful Influence  has  been  exerted.  If  the  dec- 
larations of  our  court  in  the  Skates  Case 
must  control,  the  test  has  been  met,  and  the 
Judgment  here  challenged  should  be  affirmed 
on  this  point  Our  statutory  law  lays  down 
no  requirements  for  the  conduct  of  jurors, 
but,  on  the  contrary,  under  section  2717, 
Code  of  1906  (section  2210,  Hemingway's 
Code),  It  is  provided  "after  grand  and  petit 
juries  are  impaneled  they  shall  be  under  the 
control  of  the  courts,"  eta 

In  Green  v.  State,  69  Miss.  601,  this  court 
said: 

"Where  all  the  facts  and  drcnmstances  are 
known,  and  it  appears  with  reasonable  certain- 
ty that  though  there  was  exposure  to  inflnences 
which  might  have  perverted  or  corrupted  the 
judgment  of  the  juror,  It  was  not  done,  then  the 
verdict  ought  to  stand." 

The  books  abound  with  cases  where  there 
has  been  temporary  or  emergency  separation 
of  one  or  more  of  the  Jurymen,  and  the  ques- 
tion has  been  frequently  presented  as  to 
whether  such  emergency  separation  is  ground 
for  a  new  trial.  By  necessity  there  are 
many  Innocent  communications  with  Jurors. 
In  the  dining  room  Jurors  are  attended  by 
waiters,  and  communicate  with  them  in  the 
course  of  a  meal.  It  has  been  expressly  ruled 
that  temi)orary  separation  produced  by  sud- 
den Illness  Is  not  necessarily  a  ground  for  a 
new  trial. 

"The  temporary  separation  of  one  Juror  be- 
cause of  niness  is  not  a  ground  for  a  new  trial." 
State  V.  Schmidt,  137  Mo.  266,  38  S.  W.  03& 

We  cannot  believe  that  the  mere  communi- 
cation with  a  physician  about  the  Juror's 
Illness  and  needed  medicine  in  any  wise  op- 
erates to  the  prejudice  of  the  accused. 

In  Gamble  v.  State,  44  Fla.  429,  38  South. 
471,  60  L.  B.  A.  647,  103  Am.  St  Eep.  160, 
1  Ann.  Cas.  286,  an  instance  Is  recited  where 
one  of  the  Jurors,  being  sick,  was  accompa- 
nied by  the  bailiff  and  another  juror  out  of 
the  hotel,  into  town,  where  they  saw  a  doctor, 
and  from  the  doctor  went  by  a  drug  store 
and  b&A  to  their  room  at  the  hotel. 

In  the  note  to  Armstrong  v.  State,  2  OkL 
Crim.  667,  103  Pac.  668,  24  L.  R.  A.  (N.  S.) 
776,  many  Instances  are  given  of  temporary 
separations,  some  of  which  are  In  point  and 
support  an  affirmance  of  the  case  at  bar. 

The  rule  as  stated  by  Corpus  Juris  Is  as 
follows: 

"Not  every  withdrawal  of  a  Juror  from  the 
immediate  presence  of  hlM  fellows  constitutes 
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■uch  a  separatioB  u  win  affect  the  rerdict 
The  nde  that  the'  Jnry  mvat  be  kept  together 
doea  not  apply  even  in  capital  caaea  to  tempo- 
rary separation  of  one  or  more  jnrora  from  the 
others  in  cases  of  necessity,  where  the  sepa- 
ratinK  Jurors  are  in  charge  or  tn  sight  of  an 
officer,  and  are  not  allowed  to  commonleate 
with  other  persons.  So,  also,  a  temporary  sep- 
aration by  a  jaroF  under  circamstances  which 
indicate  that  no  communication  by  outsiders 
was  liad  with  him  in  regard  to  the  case,  or  that 
he  was  not  in  any  way  influenced  in  regard 
thereto,  is  not  such  a  separation  as  will  affect 
the  verdict"    16  C.  J.  1077,  t  2350. 

We  condnde,  therefore,  upon  both  points 
argued,  there  la  no  material  error,  and  the 
judgment  of  the  learned  circuit  court  is  ac- 
cordingly affirmed. 

Affirmed. 


(123  Ulss.  Ill) 

OPPENHEIMER  v.  TELHIARD. 

(No.  21051.) 

(Supremo  Court  of  Missisaippi.    June  28, 
1920.) 

(ByUahu*  hy  the  Court.) 

1.  SalM  «s>4S6— Written  leaM  oovering  fumr- 
tura  held  to  ooastltute  sale  undar  Lonislana 
law. 

A  so-called  written  leaae  whereby  a  fnmi- 
tore  merchant  of  New  Orleans,  Lia.,  delivered 
to  his  lessee  or  customer  a  suit  of  furniture 
at  his  New  Orleans  residence,  exaniiaed,  and 
under  the  Ijouiaiana  law  construed  as  a  sale. 

2.  Sale*  «=>472(3)-^o>'<Mn«at  for  sale  ef  fur- 
niture held  to  authorizo  purohaser  to  aall. 

Under  a  written  contract  whereby  a  furni- 
ture merchant  delivered  a  suit  of  furniture 
to  his  customer,  the  terms  of  which  require  the 
customer  to  pay  unconditioDally  the  full  amount 
of  the  purchase  price  and  provide  that  title 
should  pass  on  payment  of  the  agreed  con- 
sideration, the  purchaser  may  sell  the  property, 
and  the  buyer  may  pay  or  tender  the  balance 
due  and  retain  or  defend  his  possession. 

3.  Juatloes  of  the  peaee  «=9l05— Oaposltioa  «f 
nonresident  witness  may  Im  taken  In  dvll 
suit  and  Is  available  to  either  party. 

Under  sections  1925,  1928,  and  1931,  Code 
of  1906  (sections  158S,  1588,  and  1591,  Hem- 
ingway's Code),  the  deposition  of  a  nonresi- 
dent witness  may  be  taken  in  a  dvil  cauae  be- 
fore a  justice  of  the  peace  the  same  as  in  the 
circuit  court,  and  when  received  by  the  Justice 
such  deposition  is  filed  and  deposited  among 
the  papers  in  the  cause  and  may  be  introduced 
by  either  party. 

4.  Justloes  of  the  peaoe  «=>  1 64(1)— Deposi- 
tion of  nonresident  witness  should  be  certi- 
fied on  appeal  to  circuit  with  orialnal  papers. 

The  deposition  of  a  nonresident  witness 
taken  for  use  in  the  trial  of  a  civil  cause  be- 
fore a  justice  of  the  peace  should  on  an  ap- 
peal from  the  justice  court  to  the  circuit  court 


be  certified  by  the  justice  of  the  peace  along 
with  the  original  papers  and  process,  and,  when 
lawfully  taken  and  certified,  may  be  introduced 
on  the  trial  de  novo  in  the  drcoit  court. 

5.  Trial  «3>252(S)— Instruotlon  directing  Jaiy 
to  fix  value  of  furniture  at  stated  sum  with- 
out competent  evidence  held  erroneous. 

In  a  replevin  suit  for  the  possession  of  a 
suit  of  furniture,  an  instruction  which  directs 
the  jury  to  fix  the  value  at  a  stated  sum  with- 
out any  competent  evidence  is  erroneous. 

6.  Replevin  «=99&— Value  ef  articles  of  furni- 
ture should  on  finding  for  plaintiff  be  assessed 
separately. 

The  jury  in  a  replevin  suit  over  articles 
of  furniture  should,  in  finding  for  the  plaintiff, 
assess  the  value  of  each  article  separately. 

In  Banc 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; D.  M.  Graham,  Judge. 

Beplevln  by  Mrs.  Nannie  Telhlard  against 
ICrs.  Joa  Oppenbeimer,  brought  before  a  jus- 
tice of  the  peace.  A  judgment  by  default  was 
rendered  and  on  trial  de  novo  In  the  circuit 
court  plaintiff  recovered  judgment,  and  de- 
fendant appeals.  Affirmed  as  to  liability, 
and  reversed  and  remanded  as  to  damages. 

McDonald  &  Marshall,  of  Bay  St.  liouls, 
for  appellant 

Gez  &  Waller,  of  Bay  St  Louis,  for  apgel- 
lee. 

STEVENS,  J.  This  action  is  one  of  replev- 
in Instituted  by  appellee,  Mrs.  Telhlard,  in  a 
Justice  of  the  peace  court  of  Hancock  county, 
to  recover  from  appellant  possession  of  cer- 
tain articles  of  furniture,  which  the  officer  ex- 
ecuting the  writ  values  in  the  total  sum  of  $75. 
The  defendant  executed  a  forthcoming  bond  In 
the  sum  of  $160  and  retained  possession.  The 
defendant  suffered  judgment  by  default  to  be 
rendered  In  the  justice  of  the  peace  court,  but 
while  the  cause  was  pending  In  said  court  ap- 
pellee, as.  plaintiff,  bad  taken  the  deposition 
of  one  H.  J.  Nolan,  a  nonresident  witness. 
This  dei>osltlon  was  taken  In  the  way  provid- 
ed by  statute  and  Is  in.  due  form.  The  de- 
fendant prosecuted  an  appeal  to  the  circuit 
court,  where  the  parties  joined  issue  and  had 
a  trial  of  the  cause  anew  on  its  merits.  Up- 
on the  trial  the  plaintiff  Introduced  In  evi- 
dence the  entire  ffie  of  papers  which  tlie  jus- 
tice of  the  i>eace  had  certified  as  a  record  In 
the  case,  and  specifically  introduced  and  read 
to  the  jury  the  deposition  of  the  witness  No- 
lan. This  action  was  taken  over  the  objec- 
tion of  the  defendant,  who  duly  reserved  an 
exception  to  the  ruling  of  the  court  nie 
real  controversy  arises  out  of  the  following 
facts:  Joseph  Oppenhelmer,  the  husband  of 
appellant,  being  in  a  retail  furniture  business 
in  the  city  of  New  Orleans,  La.,  on  E^ruary 
16, 1917,  delivered  possession  of  a  suit  of  fur- 
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nitiire,  the  snbject  of  ibis  litigation,  to  one 
H.  J.  Nolan,  under  a  contract  in  writing 
wblcb  reads  as  foQows: 

"This  agreement  witnesseth  that  I,  H.  J. 
Nolan,  of  New  Orleans,  residing  at  No.  1738 
Clio  street,  between  Oarondelet  and  Baronne, 
have  this  day  rented  from  Jos.  Oppenheimer 
the   following   articles  described   below: 

"The  whole  value  at  $172.00,  for  the  term 
of months,  subject  to  the  following  con- 
ditions: 

"I,  the  undersigned,  hereby  agree  to  pay  with- 
out demand  to  Joseph  Oppenheimer,  or  his  au- 
thorized agent,  as  rent  on  said  article  or  arti- 
cles, the  sum  of  $20.00  in  advance,  and  the  sum 
of  f2.50  to  be  collected  on  Tuesday  of  each 
waek  until  the  full  amount  herein  is  paid 
thereon,  and  that  no  sale  of  said  article  or 
articles  is  implied,  nor  shall  a  sale  be  deemed 
valid  without  a  receipt  from  Joseph  Oppen- 
heimer, or  his  authorized  collector,  and  I  fur- 
ther agree  that  I  will  not  sell,  sublease,  trans- 
fer, loan,  pawn,  give  away  pt  remove  said  arti- 
cle or  articles  from  my  house  or  place  of  resi- 
dence except  in  case  of  fire,  without  the  writ- 
ten consent  of  Jos.  Oppenheimer,  indorsed 
thereon,  and  I  further  agree  that  any  neglect 
on  my  part  to  pay  the  rent  as  stipulated  in 
this  contract  will  enable  Jos.  Oppenheimer, 
or  his  duly  authorized  collector,  to  take  or 
cause  to  be  taken  said  article  or  articles  from 
my  house  or  residence  or  wherever  it  may  be 
and  also  that  Jos.  Oppenheimer,  or  his  duly 
authorized  collector  or  agent,  shall  not  be 
guilty  of  a  trespass  thereby;  and  I  further 
agree  to  forfeit  all  that  has  been  paid  thereon, 
and  waiving  all  exemption  laws,  and  that  there 
is  no  alterations  or  modifications  of  this  con- 
tract either  in  writing  or  verbal  now  existing. 
"[ffigned]    H.  J.  Nolan,  Proprietor ." 

Under  the  terms  of  the  contract  Mr.  No- 
lan obligated  himself  not  to  move  the  furni- 
ture without  Mr.  Oppenheimer's  consent.  In 
1918  Mr.  Nolan  moved  to  Bay  St  Louis, 
Miss.,  and  there  rented  a  residence  from  one 
Mrs.  Ftiyard,  and  removed  the  furniture  in 
question  to  his  Bay  St  Louis  residence.  This 
t^noval  was  in<  irarsnance  of  an  express 
agreement  and  consent  of  Oppenheimer.  Mr. 
Nolan  kept  up  his  payments  until  all  but  $44 
had  been  paid.  In  November,  1018,  Mr.  No- 
lan decided  to  more  to  Souston,  Tex.,  and 
Just  what  action  and  agreements  were  had 
and  made  in  reference  to  the  furniture  at 
this  time  Is  tiie  subject  of  some  controversy 
and  some  possible  conflict  in  the  testimony. 
According  to  the  facts  as  found  by  the  Jury, 
Mrs.  Telhlard,  the  appellee,  purchased  the 
property  from  Mr.  and  Mrs.  Nolan  and  ten- 
dered Oppenheimer  the  balance  of  $44  due 
by  Mr.  Nolan  under  his  contract  It  appears 
that  Mr.  Nolan  left  Bay  St  Louis  before  ap- 
pellee agreed  to  purchase,  but  in  leaving  Mr. 
Nolan,  the  husband,  authorized  his  wife,  Mrs. 
Nolan,  to  sell  the  fuftiiture.  As  Mr.  Nolan 
went  through  New  Orleans  he  authorized 
Hr.  Oppenheimer  to  take  charge  of  the  prop- 
erty in  consideration,  of  the  further  payments 


due,  and,  acting  under  this  authority,  Mr. 
Oppenheimer  sent  his -agent  to  Bay  St  Louis 
and  tool:  possession  and  removed  the  furni- 
ture from  the  Fayard  residence  to  a  residence 
which  Mr.  Oppenheimer  himseU  owned  in 
Bay  St  Louis.  This  was  over  the  objection 
and  protest  of  Mrs.  Telhlard,  the  purchaser, 
who  instituted  this  action  of  replevin,  claim- 
ing title  as  a  purchaser  from  the  Nolans,  and 
again  tendered  and  subsequently  in  court  ten- 
dered the  $44.  In  his  deposition  Mr.  Nolan 
testifies  that  he  authorized  Mr.  Oppenheimer 
to  take  charge  of  the  furniture  only  in  event 
Mrs.  Nolan  failed  to  consummate  a  sale. 
There  Is  testimony  tending  to  show  that  Mrs. 
Nolan  did  in  fact  consummate  a  sale  before, 
Mr.  Oppenheimer's  agent  took  possession. 
The  cause  was  submitted  to  the  Jury  under  in- 
structions for  both  parties,  and  the  verdict 
returned  in  favor  of  appellee  and  fixing  the 
value  of  the  property  at  $1^.  It  appears 
that  there  is  no  actual  proof  of  value  except 
the  officer's  return,  and  this  return  does  not 
undertake  to  value  each  article  of  furniture 
separately,  but  states  a  total  valuation  of 
$76.  The  Jury  did  not  in  their  verdict  value 
the  articles  separately.  This  action  was  no 
dfiubt  had  by  the  Jury  In  pursuance  of  in- 
struction No.  1  for  the  plaintiff,  which  reads: 

"The  court  instructs  the  Jury  for  the  plain- 
tiff that  if  you  find  for  the  plaintiff,  the  form 
of  your  verdict  shall  be:  'We,  the  jury,  find 
for  the  plaintift  and  assess  the  value  of  the 
furniture  at  $160.' " 

There  are  several  contentions  why  the 
Judgment  based  upon  this  verdict  should  be 
reversed.  The  material  assignments  submit 
that  the  written  contract  la  one  of  lease,  and 
not  a  conditional  sale,  and  Nolan  had  no  title 
to  sell ;  secondly,  whether  the  contract  Is  to 
be  viewed  as  one  of  lease  or  conditional  sale, 
the  title  Itself  never  passed  imtll  the  full 
amount  of  the  purchase  price  should  be  paid, 
and  the  purchaser,  or  the  assignee  of  the  pur- 
chaser, could  not  maintain  replevin,  but  must 
be  remitted  to  an  action  in  damages  for  non- 
performance; tlilrdly,  that  the  sale  between 
the  Nolans  and  appellee  was  not  consummat- 
ed before  Mr.  Oppenheimer  took  charge  of 
the  property  and  delivered  It  to  Mrs.  Oppen- 
heimer la  Bay  St  Louis ;  fourthly,  that  in- 
struction No.  1,  there  being  no  actual  proof 
of  value  other  than  the  officer's  return.  Is  er- 
roneous ;  fifthly,  that  the  alternative  verdict 
of  the  Jury  fixing  the  value  at  $150  and  the 
Judgment  of  the  court  baaed  thereon  are  er- 
roneous ;  sixthly,  that  the  trial  of  the  cause 
in  drcnit  court  was  de  novo,  and  it  was  er- 
ror for  the  plaintiff  to  introduce  the  deposi- 
tion of  the  witness  Nolan  taken  for  use  in  the 
Justice  of  the  peace  court;  seventhly,  on  the 
trial  the  court  permitted,  over  the  objec- 
tion of  appellant,  testimony  of  the  parties  de- 
tailing the  circumstances  under  which  the 
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famltnre  was  pnrdiased  and  the  construction 
which  the  parties  themselTes  placed  upon  the 
contract  One  Illustration  of  this  testimony 
may  be  found  in  the  following  questions  and 
answers  of  ISt,  Oppenhelmw  himself: 

**Q.  In  other  words,  yonr  agreement  or  yoar 
nnderatanding  with  the  parchaser  when  he 
bays  this  stuff  (referring  here  to'  the  furniture 
at  issue)  before  he  executes  the  contract  la 
that  yon  retain  a  vendor's  lien  on  the  stuff 
for  the  purchase  money.    A.  Yes,  sir. 

"Q.  And  your  lien  is  paid  when  be  pays  the 
amount  owed  on  It    A.  Tea,  sir." 

There  are  other  assignments,  but  they  are 
not  pressed  in  counsel's  argument  and  need 
not  we  think,  be  seriously  considered. 

It  afBrmatively  appears  that  Mr.  Oppen- 
heimer  was  a  merdiant  In  the  furniture  busi- 
ness In  the  city  of  New  Orleans,  and  there 
delivered  to  H.  J.  Nolan  the  artldes  of  fur- 
niture In  litigation  at  an  agreed  valuation  of 
1172.  The  property  was  delivered  to  Nolan  at 
his  New  Orleans  residence,  and  there  remain- 
ed for  a  material  length  of  time.  The  con- 
tract then  is  beyond  question  a  Louisiana 
contract  and  should  be  construed  according 
to  the  law  of  Louisiana.  Under  the  authori- 
ty of  Barber  Asphalt  Paving  Co.  v.  St  Louis 
Cypress  Co.,  121  1«.  152,  46  South.  193,  a 
conditional  sale  of  movables  is  under  the 
Louisiana  law  impossible. 

[1,  2]  A  conditional  sale  In  Mississippi  Is 
not  only  possible,  but  expressly  recognized  by 
our  authorities.  But  any  elaborate  discus- 
sion either  of  the  Louisiana  or  Mississippi 
authorities  in  reference  to  a  so-called  condi- 
tional sale  Is  unnecessary.  It  is  beyond  ques- 
tion that  the  parties  to  the  contract  construed 
the  Instrument  as  one  of  sale  and  not  of 
lease.  The  first  declaration  In  the  agreement 
says: 

"I,  the  undersigned,  hereby  agree  to  pay 
without  demand  to  Joseph  Oppenheimer  or  his 
authorised  agent"  the  consideration  agreed 
upon. 

The  property  was  delivered  upon  the  execu- 
tion of  the  writing,  and  thereafter  remained 
In  the  possession  of  the  purchaser.  The  bal- 
ance of  |44  was  tendered  by  appellee  for  and 
on  behalf  of  the  purchaser.  The  tender  was 
first  declined  upon  the  theory  that  the  amoimt 
was  too  smaU.  It  matters  little  what  no- 
menclature is  employed  in  construing  the  con- 
tract whether  it  is  called  an  executory  con- 
tract of  sale  or  a  contract  of  sale  with  a 
"suspensive  condition."  The  contract  Itself 
provides  that  title  shall  pass  on  payment  of 
the  full  amount  of  consideration  agreed  upon. 
An  effort  was  made  in  good  faith  to  pay  the 
balance  due  and  the  payment  was  refused. 
On  the  merits  of  the  case  we  see  no  error. 

[S,  4]  On  the  trial  in  the  circuit  court  plaln- 
tifl,  over  the  objection  of  the  appellant,  In- 
troduced the  deposition  of  H.  J.  Nolan.   This 


deposition  had  been  taken  while  the  cause 
was  pending  and  for  use  in  the  Justice  of  the 
peace  court  Objection  is  based  upon  the 
statutory  provision  that  the  trial  upon  appeal 
Is  de  novo,  and  the  contention  made  that  the 
deposition  should  have  been  taken  anew  if 
desired  for  use  in  the  circuit  court  We  are 
of  the  opinion  that  the  deposition  was  compe- 
tent testimony  in  the  drcntt  court  Under 
sections  1925,  1928,  and  1931,  Code  of  1906 
(sections  1585,  1588,  and  1691,  Hemingway's 
Code)  it  is  permissible  to  take  the  deposition 
of  a  nonresident  witness  in  a  dvil  cause  be- 
tate  a  Justice  of  the  peace  the  same  as  in  the 
circuit  court  and,  when  lawfully  received  by 
the  Justice,  such  deposition  is  filed  and  de- 
posited among  the  papers  in  the  cause.  When 
taken  in  accordance  with  the  statute,  it  may 
be  introduced  on  the  trial  by  either  party. 
Under  section  85,  Code  of  1906  (section  65, 
Hemingway's  Code),  the  Justice  of  the  peace 
"shall  at  once  transmit  to  the  (derk  of  that 
court  a  certified  copy  of  the  record  of  the  pro- 
ceedings, with  all  the  original  papers  and 
process  in  the  case,  and  the  original  appeal 
bond."  We  think  a  fair  interpretation  of 
this  statute  requires  a  Justice  to  certify  to  the 
circuit  court  the  deposition  of  a  nonresident 
witness  along  with  the  other  original  papers 
in  the  cause.  This  was  done  in  the  present 
case,  and  there  was  no  objection  by  way  of 
motion  to  suppress  or  any  showing  of  irregu- 
larity in  the  commission  or  the  taking  of  the 
deposition.  If  the  deposition  of  Mr.  Nolan 
was  competent  and  relevant  in  the  Justice  of 
the  peace  court  it  was  relevant  to  the  same 
issues. upon  appeal  In  the  circuit  court  This 
Interpretation  of  the  statute  promotes  Jus- 
tice and  saves  costs.  It  would  be  an  idle  and 
useless  task  to  retake  the  deposition  of  a  non- 
resident witness  simply  because  the  case  had 
been  appealed  to  the  circuit  court  The  stat- 
ute authorises  the  introduction  of  valuable 
papers  as  exhibits  to  such  deposition,  and 
these  exhibits  and  vouchers  are  required  to 
be  sealed  up  and  directed  to  the  Justice  along 
with  the  deposition  and  remain  on  deposit 
"among  the  papers  In  the  cause."  If  it  were 
required  that  the  nonresident  witness  be  re- 
examined for  the  drcult  court  trial  of  the 
same  case,  it  would  be  necessary  to  withdraw 
exhibits  on  file  and  return  than  to  the  wit- 
ness for  relntroduction  and  reidentlflcation. 
We  do  not  believe  the  Legislature  Intended  to 
require  such  an  unnecessary  and  inconvenient 
proceeding.  The  obJectI(m  to  the  deposition 
was  properly  overruled. 

[5,  8]  But  instruction  No.  1  granted  the 
plaintiff  necessitates  a  reversal  and  a  twnand 
for  a  proper  assessment  of  valuation  of  the 
property.  Both  the  instruction  and  the  ver- 
dict based  thereon  fix  the  value  of  the  fur- 
niture at  $150  without  any  evidence,  and 
without  any  effort  on  the  part  of  the  Jury  to 
assess  each  article  of  famlture  separate. 
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The  cause  'will  accordingly  be  affirmed  as  to 
the  right  of  appellee  to  recover  the  property, 
but  reversed  for  the  proper  valuation  of  -the 
varlona  articles  of  tomlture  upon  proper 
■writ  of  Inquiry. 

Affirmed  as  to  Uability;   reversed  and  re- 
manded as  to  damages. 


(123  Mm.  191) 

8TATE  ex  rel.  COLLINS,  Atty.  Gen.,  v. 
GRENADA  COTTON  COMPRESS  CO. 

(No.  20976.) 

(Supreme  Court  of  MiasissippL    Jane  28,  1920. 

Motion  to  Correct  Judgment  and  Opinion 

Overruled  July  12,  1920.) 

(SvlUbiu  hy  the  Oovrt.) 

1.  Lloenses  «=»28— Statute  imposes  only  one 
prlvllego  tax  on  cotton  compress  oompaay 
having  several  branches. 

Under  section  3798,  Code  of  1906,  section 
6501,  Hemingway's  Code,  as  amended  by  chap- 
ter 74,  Laws  of  1908,  imposing  privilege  tax  on 
each  cotton  compress  company,  only  one  state 
privilege  tax  is  imposed  upon  a  corporation 
engaged  in  the  business  of  compressing,  al- 
though the  company  owns  branch  plants  or  es- 
tablishments in  several  counties  other  than  that 
of  its  principal  office  or  domicile. 

(Additional  SvlMnu  bv  Editorial  Staff.) 

2.  Statutes  «=>24S— Statutes  Imposing  duties 
or  taxss  are  to  be  strictly  oonstmsd. 

Iisws  imposing  duties  or  taxes  are  not  to 
be  construed  beyond  the  natural  import  of 
the  language  and  are  never  to  be  construed  as 
imposing  burdens  upon  doubtful  interpretation. 

3.  Statutes  «s»2l9— Departmental  Interpreta- 
tion cannot  be  resorted  to  where  language  Is 
plain. 

The  ultimate  duty  and  responsibility  of  con- 
itrnction  is  upon  the  court,  and  departmental 
interpretation  cannot  well  be  resorted  to  where 
the  language  of  the  statute  is  plain  but  only 
where  the  language  is  doubtful,  ambiguous,  or 
nncertain. 

In  Banc. 

Appeal  from  Chancery  Court,  Madison 
County;    R.  B.  Mayes,  Special  Chancellor. 

BUI  by  the  State,  aa  relation  of  Ross  A. 
Collins,  Attorney  General,  against  the  Ore- 
naoa  Cotton  Compress  Company.  From  a  de- 
cree of  dismissal,  relator  appeals.    Affirmed. 

3.  N.  Flowers,  Ellis  B.  Cooper,  and  H.  C. 
Holden,  all  of  Jackson,  for  appellant 

W.  H.  &  Bobt  H.  PoweU,  of  Canton,  for 
sppellee. 

Green  &  Green,  of  Jackson,  amicus  cnrise. 

STEVENS,  J.  The  blU  in  this  case  was 
filed  by  the  state,  on  relation  of  the  Attorney 
General,  to  recover  from  the  Grenada  Cotttm 
Compress  Company,  a  corporation  chartered 


under  the  laws  of  this  state,  tbe  sum  of 
9900  for  the  state  and  $450  for  the  several 
municipalities  in  which  the  defendant  has 
branch  compress  plants.  The  bill  avers  that 
the  defendant  owns  and  operates  nine  com- 
presses, the  same  being  located  In  the  munlc- 
Ipaltles  of  Canton,  Aberdeen,  Winona,  Adcer- 
man,  Grenada,  Holly  Springs,  Houston,  Ma- 
con, and  West  Point,  each  one  in  a  separate 
county;  that  the  defendant  is  liable  for  a 
privilege  tax  to  the  state  and  to  each  mnnlc- 
ll>aUty,  bat  that  the  defendant  maintains 
that  its  liability  Is  limited  to  only  one  privi- 
lege tax  to  the  state.  It  sets  out  the  number 
of  bales  of  cotton  received  at  each  compress 
and  actually  compressed  from  May  1,  1917, 
to  May  1,  1918,  and  from  this  attempts  to 
measure  under  the  statute  the  amount  at  tax 
which  the  defendant  is  due. 

[1]  This  appears  to  tie  friendly  litigation 
to  elldt  judicial  construction  of  section  3798, 
Code  of  1906,  section  6601,  Hemingway's 
Code,  as  amended  by  section  8,  c  74,  Laws 
of  1006.    This  secdon  reads: 

"Cotton  Compress  Company: 

"On  each  compress  company  handling  not 
over  twenty  thousand  bales  per  year,  $50.00. 

"Same,  on  each  compress  company  handling 
over  twenty  thousand  and  not  over  thirty  thou- 
sand bales  per  year,  $100.00. 

"Same,  on  each  compress  company  handling 
over  thirty  thousand  bales  and  not  over  fifty 
thousand  bales  per  year,  $150.00. 

"Same,  on  each  compress  company  handling 
over  fifty  thousand  bales  each  year,  $200.00." 

An  answer  to  the  bill  was  filed,  and  the 
cause  was  submitted  <»  bill,  answer,  testi- 
mony, and  agreed  statement  of  fact,  and  a 
decree  rendered  by  the  Honorable  Robert 
B.  Mayes  as  special  chancellor,  dismissing 
the  bin,  and  from  this  decree  the  present 
appeal  was  prosecuted. 

It  is  agreed  that  the  Grenada  Compress 
Company  paid,  before  the  Institution  of  this 
suit,  the  sum  of  $200  to  the  state,  and  one- 
half  that  sum,  or  $100,  as  privilege  taxes  to 
the  municipality  of  Grenada;  that  the  com- 
pany was  chartered  prior  to  1890,  and  has 
the  authority  to  own  and  acquire  the 
presses  and  establishments  mentioned  in  the 
Mil  before  the  year  1908,  and  has  operated 
them  under  one  general  management 

The  main  issue  presented  is  one  of  law, 
to  wit  the  construction  of  that  portion  of  the 
privilege  tax  statute  imposing  a  privilege 
"on  eadi  compress  company."  It  is  the 
contention  of  the  state  that  the  tax  is  es- 
sentially upon  the  compress  plant  or  estab- 
lishment and  must  be  measured  alone  by 
the  number  of  bales  handled  at  the  particular 
plant  from  which  the  tax  is  demanded,  or, 
in  other  words,  that  each  compress  plant 
Is  a  separate  unit  f  <  r  taxation  under  the 
statute.  Counsel  for  appellee,  on  the  con- 
trary, contend  that  the  tax  is  by  statute 


«=>For  otbar  cases  see  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


138 


85  SOUTHERN  REPORTER 


(Hlsa. 


expressly  Imposed  on  the  company  as  such, 
and,  there  b^ng  bnt  one  company  with  its 
principal  office  and  domicile  at  Grenada, 
there  can  be  bat  one  tax.  It  Is  asserted  by 
coonsel  for  the  state  that  the  statute  has 
been  constraed  for  many  years  by  the  tax 
officials,  auditor,  and  Attorney  General  as 
Imposing  a  separate  privilege  tax  on  each 
compress  plant,  and  that  the  contempora- 
neous construction  by  the  departmmts  of 
government  should  now  govern. 

We  have  given  this  cause  very  mature 
consideration  and  conclude  that  it  must  be 
affirmed.  As  we  view  It,  the  lang^uage  of  the 
statute  Is  plain  and  unambiguous,  and  a  re- 
versal would  require  a  Judicial  amendment  of 
the  statute  Itself.  The  tax  Is  expressly  Im- 
posed upon  "each  compress  company."  We 
are  not  Justified  In  cutting  out  or  eliminating 
the  word  "company,"  especially  when  we  re- 
member that  a  privilege  tax  Is  In  the  nature 
of  a  license  to  do  business  and  not  a  property 
tax.  It  dees  appear  th^t  the  Legislature, 
in  imposing  various  privileges,  uses  phrase- 
<dogy  in  some  Instances  Imposing  the  tax 
upon  the  business  and  in  other  Instances  up- 
on the  person  or  corporation,  and  little  aid 
or  comfort  Is  gained  by  comparing  the  lan- 
guage now  under  review  with  the  language 
employed  In  imposing  other  privileges.  But 
If  we  are  Justified  In  Ignoring  the  word  "com- 
pany" In  the  present  case,  we  would  be 
equally  Justified  In  eliminating  the  word  "com- 
pany" from  the  statute  Imposing  a  privilege 
tax  on  each  "express  company"  in  this  state 
or  eadi  "telegraph  company"  and  proceed  to 
assess  .privileges  for  Uie  state  upon  each 
express  office  or  telegraph  office  In  the  state. 
The  statute  is  not  so  written,  and  the  plain 
words  of  the  statute  must  in  this  Instance 
be  our  sole  guide.  It  is  true  that  the  l<mg 
construction  placed  upon  the  statute  by  the 
appropriate  departments  of  government  is 
persnaslTe  and  should  have  our  sympathetic 
regard. 

[2,3]  Nevertheless,  as  stated  in  Ex  parte 
Taylor,  68  Miss.  482,  38  Am.  Rep.  336: 

'  "The  rale  is  well  settled  that  laws  imposing 
duties  or  taxes  are  not  to  be  construed  be- 
yond the  natural  import  of  the  language,  and 
are  never  to  be  construed  as  imposing  burdens 
upon  citizens  upon  doubtful  interpretation." 

And  again  in  Railway  Co.  v.  Clark,  95  Miss. 
689,  48  South.  177: 

"Laws  imposing  privilege  taxes  are  to  be 
liberally  construed  in  favor  of  the  citizen,  and 
courts  wiU  not  extend  the  statute  imposing  such 
taxes  beyond  the  clear  meaning  of  the  language 
employed." 

The  ultimate  duty  and  responsibility  of 
construction  is  upon  the  court,  and  dex>art- 
mental  Interpretation  cannot  well  be  resorted 
to  where  the  language  of  the  statute  is  plain. 
Before  we  are  Justified  in  accepting  depart- 
mental construction  the  law  under  considera- 


tion must  be  doubtful,  ambiguous,  or  uncer- 
tain. Lawrence  iDniversity  v.  Outagamie 
County,  150  Wis.  262,  136  N.  W.  619,  2  A. 
Lw  R.  466;  Milwaukee  County  v.  Isenrlng, 
109  Wis.  9,  85  N.  W.  131,  53  U  R.  A.  685; 
County  of  Lake  v.  Westerfield,  273  HL  130, 
112  N.  E.  308,  Ann.  Cas.  1918E,  102;  State 
V.  Mutual  Life  Ins.  Co..  176  Ind.  69,  93 
N.  B.  213,  42  Ia  R.  A.  (N.  S.)  256. 

No  relief  can  be  given  the  municipalities 
involved  for  the  reason  that  the  pleadings 
and  proof  do  not  affirmatively  show  the  pass- 
age of  the  necessary  ordinances  Imposing  the 
tax.  There  is  another  possible  reason.  In 
answer  to  questions  propounded  by  the  court 
as  to  the  right  of  the  Attorney  General  to  sue 
for  the  municipalities,  no  authority  so  to  do 
has  been  shown.  It  is  unnecessary,  we  think, 
to  enter  into  a  discussion  of  the  Attorney 
General's  powers,  and  an  affirmance  of  this 
cause  can  well  be  rested  upon  other  grounds. 
This  oplnicm  and  the  decree  rendered  in  this 
cause  should  not  be  construed  as  an  ad- 
Judlcatlcn  of  the  rights  of  the  munidpalltieB 
to  demand  or  recover  from  appellee  any  law- 
ful taxes.  The  bill  as  to  such  municipalities 
should  be  dismissed  without  prejudice. 

We  are  advised  that  the  statute  under  re- 
view has  been  amended  by  the  Legislature 
of  1920,  and  the  questions  presented  by  this 
appeal  are  thereby  rendered  of  less  impor- 
tance. 

Affirmed. 


RAYBORN  V.  STATE.  (No.  2I06S.) 

(Supreme  Conrt  of  Misaiasippi.    June  28, 
1820.) 

Appeal  from  Circuit  Court,  Pike  CJounty; 
D.  M.  Miller,  Judge. 

Proceeding  between  the  State  and  Oal  Ray- 
bom,  and  from  the  judgment  Raybom  appeal*. 
Affirmed. 

Price  &  Price,  of  Magnolia,  for  appellant. 
N.  T.  Cnrrie,  Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.    Affirmed. 


CRYSTAL  ICE  &  COAL  CO.,  lao.,  v.  ORELL 
(No.  21213.) 

(Supreme  Court  of  Mississippi.    June  28, 
1920.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;  D.  M.  Graham,  Judge. 

Action  between  the  Crystal  Ice  &  Coal  Com- 
pany, Incorporated,  and  Mrs.  H.  J.  DrelL 
Judgment  for  the  latter,  and  the  former  ap- 
peals.    Affirmed. 

M.  D.  Brown,  of  Gulfport,  for  appellant. 
Mize  tt  Mize,  of  OnUport,  for  appellee. 

PER  CURIAM.     Affirmed. 
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UTTUS 

V.  ROBERTSON, 
(NO.  21308.) 


(Snprwne  Coart  of  litiBBiuippL    Jim«  28, 
1920.) 

Anneal  from  drcnit  Court,  Jackson  Oonnty; 
]>.  M.  Oraham,  Jndf  e. 

Action  between  the  Sonthem  Paper  Company 
and  Stokes  Y.  Bobertson,  State  ReTenue  Agent. 
Jndcment  for  the  latter,  and  the  former  ap- 
peals.    Affirmed. 

See,  also,  119  Miaa.  118,  80  Sonth.  384. 

White  &,  Ford,  of  Onlfport,  tor  q>pellant. 
Wells,  May  &  Sandera,  of  Jackson,  for  ap- 
pellea. 

PBB  CDBIAM.    AflSrmed. 


T.  8TATB  139 
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Action  between  the  Bnckwalter  Lamber 
Company  and  J.  F.  Powell.  Judgment  for  the 
latter,  and  the  former  appeals.  Motion  to  dock- 
et and  dismiss  sustained. 

See,  also,  81  Sonth.  642;   82  South.  26a 

J.  w'.  McCall,  of  Memphis,  Tenn.,  for  appel- 
lant 
W.  I.  Mann,  of  Newton,  for  expellee. 


CURTIS  V.  CURTIS.    (Na.  21188.) 

(Snpreme  Court  of  Missisaippl.    Jnne  28, 
1920.) 

Appeal  from  Chancery  Court  Tishomingo 
County;   A.  J.  Mdntyre,  Chancellor. 

Suit  between  T.  C.  Cortis  and  John  Curtis, 
adminlBtrator  of  William  M.  Curtis,  deceased. 
Decree  for  the  latter,  and  the  former  appeals. 
Affirmed. 

T.  A.  dark,  of  luka,  for  appellant ' 
O.  L.  Garnett  and  W.  B.  Johnson,  both  of 
Columbus,  for  appellee. 

FEB  OUBIAM.    Affirmed. 


MINES,  Director  Qeaaral  of  Rallnuula,  at  al. 
V.  LAFKOWITZ.     (No.  21196.) 

(Supreme  Court  of  Mississippi.    June  28, 
1920.) 

Appeal  from  Circuit  Court,  Bolivar  County; 
W.  A.  Alcotn,  Jr.,  Judge. 

Action  between  Walker  D.  Hines,  Director 
General  of  BaUroads,  and  the  Tasoo  &  Missia- 
sippi  Valley  Bailroad  Company,  and  M.  Laf- 
kowita.  Judgment  for  the  latter,  and  the  for- 
mer appeals.    Affirmed. 

Shands  &  Jackson,  of  Qeveland,  and  Chaa. 
N.  Borch,  H.  D.  Minor,  and  Clinton  H.  iicKaj, 
all  of  Memphia,  Tenn.,  for  appellanta. 

Boberts  &  HaiUam,  of  Cleveland,  for  appellee. 

PBB  CDBIAM.    Affirmed. 


BUCKWALTER  LUMBER  CO.  V.  POWELL. 
(No.  21430.) 

(Supreme  Court  of  MiaaiasippL    June  28, 
1920.) 

Appeal  from  Circuit  C!ourt  Leuderdalo  Coun- 
ty;   D.  W.  Heidelberg,  Judge. 


PBB  CTOBIAM. 
miaa  sustained. 


Motion  to  docket  and  dia- 


HAZLEHURST  OIL  MILL  &  FERTILIZER 
CO.  V.  ROBERTSON  et  al.    (No.  21203.) 

(Supreme  Court  of  MlsaiaBippL    June  28, 

1920.) 
In  Banc 

Appeal  from  CAancery  Court  Copiah  County; 
li.  F.  Basterlin;,  Chancellor. 

Proceedings  between  Haalehurst  Oil  Mill  & 
Fartilicer  Company  against  J.  B.  Bobertaon  and 
others.  From  a  decision  in  favor  of  the  lat- 
ter, the  former  appeals.    Affirmed. 

B.  N.  ft  H.  B.  Miller,  of  Haslehurat  and 
Fulton  Thompson  and  B.  H.  &  J.,  H.  Thomp- 
son, all  of  Jackson,  for  appellant 

H.  J.  Wilson,  of  Haalehurst  for  appellees. 

HOUDBN,  J.  This  caae  la  controlled  by 
the  roles  announced  in  Bryan  t.  Henderson 
Hdw.  Go.,  107  Miss.  265,  65  Sonth.  242,  Wald- 
en  T.  Yates,  111  Miaa.  631,  71  Sooth.  887, 
Schoolfield  v.  mrah,  71  Miss.  66, 14  South.  628, 
42  Am.  St  Bep.  450,  Beckett  v.  Dean,  67  Bliss. 
282,  and  Boone  v.  Mcintosh,  62  maa.  744. 

The  lower  court  correctly  followed  tbeae  de- 
cisions, and  the  decree  is  affirmed. 

Affirmed. 


LITTLE  V.  STATE.     (No.  21 186.)  • 

(Supreme  Court  of  IfississippL    June  28, 
1920.) 

Appeal  from  CSrcnit  Court  Grenada  County 
(on  Change  of  Venue  from  Tallahatchie  Conn- 
tr)i   T.  L.  Lamb,  Judge. 

Proceeding  between  the  State  and  A.  J.  little, 
and  from  the  judgment  Little  appeida.  '  Af- 
firmed. 

J.  W.  Cutrer  and  S.  C.  Cook,  Jr.,  both  of 
Clarkadale,  Gary  &  Bice,  J.  H.  Caldwell  & 
Son,  and  A.  B.  Weinstein,  all  of  Charleston, 
and  (Jowlae  Horton  and  A.  O.  Boane,  both 
of  Grenada,  for  appellant 

Stone  &  Stone,  of  (3offeeviUe,  Frank  Bobert- 
son, Atty.  Gen.,  and  F.  H.  Lotterhoa,  Aaat 
Atty.  Gen.,  for  the  Bute. 

PBB  CUBIAAL    Affirmed. 

*BUKgmtIon  of  error  orermled  August  1,  UM. 
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MUGNIER   V.   HINE8,   DIrwtor   Goaenl   of 
Rallrouls,  tt  aL    (No.  21212.) 

(Snprwno  Court  of  Misoissippi.    June  28, 19200 

Appeal  from  Oircnit  Oonrt,  Harrison  CJoun- 
tr:  D.  M,  Oraham,  Jndfe. 

Action  between  Gns  Mugnier  and  Walker  D. 
Hinea,  Director  General  of  KaUroaas,  and  the 
LoulBTille  &  Naahville  Bailroad  Company. 
Judgment  for  the  latter,  and  the  former  n- 
peali.    Affirmed. 

'Smiths,  Tonng  &  Leigh,  of  Mobile,  Ala.,  for 
appellant. 
Mise  &  ]&Qae,  of  Oolfport,  for  appellees. 

PBBCUBIAM.    Affirmed. 


SMITH  V.  BRYANT.     (No.  21446.) 
(Supreme  Court  of  MiBBiseippi    June  28, 1920.) 

Appeal  from  Circuit  Court,  Lawrence  County. 

Action  between  Levi  Smith  and  Sophie  Bry- 
ant    Judgpnaent  for  the  latter,  and  the^  former 

appeals.     ~~ 

tained. 


Motion  to  doclcet  and  dismiss  aus- 


Magee  &  Gibson,  of  Monticello,  for  appellee. 
PBRCDBIAM.    Motion  to  do<Aet  and  dismiss 
sustained. 


HiNE&  Director  General  of  Railroads,  of  al. 
V.  GIBSON.    (No.  21447.) 

(Supremo  Court  of  MJsstesippL    June  28, 1920.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; B.  W.  Heidelberg,  Judge. 

Action  between  Wallter  D.  Hinea,  Director 
General  of  Baflroads,  and  the  Meridian  &  Mem- 
phis Bailroad  Company  and  Mrs.  J.  V.  Gibson. 
Judgment  for  the  Utter,  and  the  former  appeal. 
Motion  to  dismiss  sustained. 

Ellis  B.  Cooper,  of  Jaclison,  for  appellants. 

M.  W.  Beily  and  Nate  Williamson,  both  of 
Meridian,  for  appellee. 

PBB  C5UBIAM.    Motion  to  dismiss  sustained. 


MATHENEY  ot  ■!.  V.  WILLIS.     (No.  21076.) 

(Supreme  Court  of  Mississippi.    April  12, 1920. 

Suggestion  of  Error  Overruled  May 

10,  1920.) 

Appeal  from  Chancery  Court,  Newton  Coun- 
ty; G.  C.  Tann,  Chancellor. 

Suit  between  B.  J.  Matheney  and  another  and 
C.  W.  Willis.  Decree  for  the  latter,  and  the 
former  appeal.    Affirmed. 

W  I.  Mnnn,  of  Newton,  for  appellants. 

D.  M.  Anderson,  of  Newton,  for  appellee. 

PBB  CDBIAM.    Affirmed. 


STATE  V.  MORIN  at  «L   (No.  21 172.) 
(Supreme  Court  of  IfississippL    June  28, 1020.) 

Appeal  from  Circuit  Court,  Sunflower  Oonn- 
ty;  H.  H.  Elmore,  Judge. 

Proceeding  by  the  State  against  George  Morin, 
by  Talbutt  &  Hemingway,  dsimants.  From  the 
judgment  the  State  appeala.  Motion  to  diamiaa 
sustained. 

N.  T.  Carrie  and  H.  O.  Holden,  Asst  Attya. 
Gten.,  for  the  State. 

J.  G.  Holmes,  of  Yaaoo  Ciity,  for  appelleea. 

PBB  CUBIAM.    Motion  to  dismiss  sustained. 


SUMMERS  et  al.  v.  STATE.    (No.  20647.) 
(Supreme  Court  of  MississippL    June  28, 1920.) 

Appeal  from  Circuit  Court,  Calhoun  County. 

Proceeding  between  the  State  and  W.  T.  Smn- 
mers  and  Winifred  Summers,  and  from  tlM 
judgment  they  appeal.     Dismissed. 

FEB  CUBIAM.    Dismissed. 


FINLEY  V.  MATTHEWS.    (No.  21088.) 
(Supreme  Court  of  Mississippi.    May  24,  1920.) 

Appeal  from  Circuit  Court,  Benton  GonniT; 
Chas.  Lee  Crum,  Judge. 

Action  between  Ckorge  T.  Pinley,  trustee,  and 
Walter  Matthews.  Judgment  for  the  latter,  and 
the  former  appeals.     Affirmed. 

L.  A.  Smith,  of  Hattiesburg,  for  appeliant. 

Thos.  B.  Pegram,  of  Bipley,  for  appeUee. 

PBB  CUBIAM.    Affirmed. 


CANTRELL  v.  STATE.     (No.  21190.) 
(Supreme  Court  of  MississippL    May  14, 1920.) 

Appeal  from  Circuit  Court,  aSahomingo  Coun- 
ly;  C.  P.  Long,  Judge. 

Proceedings  between  the  State  and  John 
Cantrell,  and  from  the  judgment  Cantrell  ap- 
peala.   Beinstated  after  a  previous  dismissal. 

J.  A.  Cunningham,  of  Booneville,  for  appel- 
lant. 

Frank  Boberson,  Atty.  (Sen.,  for  the  SUte. 

PBB  CUBIAM.  Beinstated  on  May  24,  h«T- 
ing  been  previoudy  dismissed  on  April  26, 1920. 


WINTERS  V.  STATE.     (No.  21257.) 
(Supreme  Court  of  Missiasippi.    July  12, 1920.) 

Appeal  from  Circuit  Court,  Alcorn  County; 
C.  P.  Long,  Judge. 

Proceeding  between  the  State  and  Lucy  Win- 
ters, and,  from  the  judgment  therein.  Winters 
appeals.    Affirmed. 
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B.  B.   BOtchell   and  W.  7.  Iiamb,   both   of 
Corinth,  for  appellant. 
H.  O.  Holden,  Asst.  Atty.  Gen.,  for  the  State. 

FBn(  fiiiHTAM.    Affirmed. 


ALLEN   ot  al.  v.   BOARD    OF  8UPR8  OF 
SIMPSON  COUNTY  ot  al.     (No.  21239.) 

(Supreme  Court  of  Ifiasiasippi.   July  12, 1920.) 

Appeal  from  Chancery  Court,  Simpson  Ooon- 
tj;  D.  M.  Rusaell,  Chancellor. 

Suit  between  R.  H.  Allen  and  others  and  the 
Board  of  Sapervisora  of  Simpson  County  and 
Gonnty  School  Board  of  Simpson  County.  De- 
cree for  the  latter,  and  the  former  appeaL  Af- 
firmed. 

J.  P.  Edwards,  of  Mendenhall,  for  appellants. 

W.  M.  Lofton,  of  Mendenhall,  for  appellees. 

FBB  OUBIAM.    Affirmed. 


MEEK  V.  JACKSON.     (No.  21 157.) 

(Snpreme  Court  of  Ifississlppi.    July  12, 1920.) 

Appeal  from  Circuit  CJonrt,  Monroe  County; 
(X  P.  Long,  Judge. 

Action  between  W.  E.  Meek  and  B.  F.  Jack- 
son. Judgment  for  the  latter,  and  the  former 
appeals.     Affirmed. 

Leftwich  &  Tubb,  of  Aberdeen,  for  appellant. 
Paine  &  Paine,  of  Aberdeen,  for  appellee. 

PBB  CDRIAM.    Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  BURLEYSON. 
(No.  21205.) 

(Snpreme  Court  of  MississippL    July  12, 1920.) 

Appeal  from  CSrcuit  Court,  Quitman  County; 
W.  A.  Alcorn,  Jr.,  Judga. 

Action  between  the  Tazoo  &  Mississippi  Val- 
le;  Bailroad  Company  and  Mrs.  T.  B.  Bnrley- 
son.  Judgment  for  Uie  latter,  and  the  former 
appeals.     Affirmed. 

St  John  Waddell,  CShaa.  N.  Bnrch,  and  H. 
B.  Minor,  all  oi  MempUa,  Tenn.,  for  appel- 
lant 

P.  H.  Lowrey,  of  Marks,  for  appellee. 

PBB  CTJBIAM.    Affirmed. 


BLEWETT  at  al.  v.  LEE  rt  al.     (No.  21220.) 

(Supreme  Court  of  MississippL    July  12, 1020.) 

Appeal  from  (Chancery  Court,  Lowndea  (boun- 
ty; A.  Y.  Woodward,  Chancellor. 

Suit  between  Thomas  J.  Blewett  and  others 
and  Blewett  Lee  and  others.  Decree  for  the 
latter,  and  the  former  appeaL    Affirmed. 


W.  H.  Clifton,  of  Aberdeen,  and  W.  P.  Strib- 
ling,  of  Columbus,  for  appellants. 

SturdiTsnt,  Owen  tt  Gamett,  of  Colnmbna, 
for  appelleaa. 

PER  CURIAM.    Affirmed. 


ROBINSON  V.  STATE.     (No.  21044.) 

(Supreme  Court  of  IfississippL    July  12, 1920.) 

Appeal  from  Circuit  0>urt,  De  Soto  CJoonty; 
B.  D.  Dinkina,  Judge. 

Proceeding  between  the  State  and  Major  Rob- 
inson. From  the  judgment,  Rol>in8on  appeals. 
Affirmed. 

B.  B.  L.  Morgan,  of  Hernando,  for  appellant. 
H.  C.  Holden,  Asst  Atty.  Gkn.,  for  the  State. 

PBB  CUBIAM.     Affirmed. 


CARR  V.  STATE.     (No.   21277.)* 

(Supreme  (^urt  of  MississippL   July  12, 1020.) 

Appeal  from  Circuit  Court,  EKnds  County; 
W.  H.  Potter,  Judge. 

Proceeding  between  the  State  and  Mose  Carr. 
From  the  judgment,  Carr  appeals.    Affirmed. 

Bobt  B.  Mayes  and  Clayton  D.  Potter,  both 
of  Jackson,  for  appellant 

William  Hemingway,  Asat  Atty.  Gen.,  for  the 
State. 

PER  CUBIAM.   AfBrmed. 


STEVENS  V.  MISSISSIPPI  COTTON  MILLS 
CO.    (No.2ll73.)t 

(Supreme  Court  of  MississippL    July  12, 1020.) 

Appeal  from  Circnlt  C!onrt,  Sunflower  Goianty; 
H.  H.  Eamore,  Jndge. 

Action  between  M  B.  Sterens  and  the  Mis- 
sissippi Cotton  Mills  Company.  Judgment  tot 
the  latter,  and  the  former  appeals.    Affirmed. 

H.   C.   Mounger,   of   Indianola,   and   W.   B. 
Hobbs,  of  Moorhead,  for  appellant. 
Moody  &  Williams,  of  Indianola,  for  appellee. 

PER  CURIAM    Affirmed. 


SEYMOUR  V.  STATE.      (No.  21227.) 

(Snpreme  Court  of  MississippL    July  12, 1920.) 

Appeal  from  CSrcuit  Court,  Stone  Cktnnty; 
D.  M  Graham,  Judge. 

Proceeding  between  the  State  and  Dave  Sey- 
mour.    From  the  judgment  Seymour  appeals 
Affirmed. 
U.  B.  Parker,  of  Wiggins,  for  appellant 
H.  C.  Holden,  Aast  Atty.  Gen.,  for  the  State. 

PBB  CUBIAM.     Affirmed. 
*Sugge«tlon  of  error  overruled  August  2,  UMk. 
t  Suggestion  of  error  orerruM  August  (,  ISM. 
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MoLEMORE  v.  HEARNE.     (No.  21232.) 

(Sapreme  Oonrt  of  Mi«al«Bipiri.   Jidy  12, 1020.) 

Appeal  firom  Chancery  Oonrt,  Ooahoma  Coun- 
ty; Joe  May,  Chancdlor. 

Snlt  between  O.  B.  HcLemore  and  H.  L. 
Heame.  Decree  for  the  latter,  and  the  for- 
mer appeals.  Motion  for  attorney's  fee  in 
the  sum  of  ^260  snstained. 

See,  also,  84  South.  267. 

Catrer  Be  Cook,  of  Glarkadale,  and  Teat  & 
Potter,  of  Jackson,  for  appellant. 

Maynard  &  Fits  Gerald,  of  Clarksdale,  and 
Oreen  &  Green,  of  Jackson,  for  appellee. 

PHB  CUBIAM.  This  case  previonsly  report- 
ed as  being  dismissed  May  10,  1920. 


UNION  SAVINGS  BANK  &  TRUST  CO.  V. 
CITY    OF    JACKSON.    (No.    21047.) 

(Supreme   Court  of  MississippL    July  12, 
1920.) 

Appeal  from  Chancery  C!oart,  Hinds  County; 
Lamar  F.  Easterling,   Chancellor. 

Suit  between  the  Union  Savings  Bank  A 
Trust  Company  and  the  City  of  Jackson.  De- 
cree for  the  latter,  and  the  former  appeals. 
Motion  for  attorney's  fee  sustained. 

See,  also,  81  South.  388.    . 

PBR  CUBIAM.  Motion  for  attorney's  fee 
snstained. 


WHITE  V.  STATE.    (No.  21258.) 

(Supreme    Court    of    Mississippi.    March    27, 

1&20.    Suggestion  of  Brror  Overruled 

July  12,  1820.) 

'  Appeal  from  Circuit  Court,  Alcoro  County; 
C.  P.  Long,  Judge. 

Proceeding  between  the  State  azul  John  Wes 
White.  From  the  judgment,  White  appeals. 
Affirmed. 

E.  B.  Mitchell  and  W.  J.  Lamb,  both  of  Cor- 
inth, for  appellant. 
H.  O.  Holden,  Asst.  Atty.  Gen.,  for  the  State. 

PER  OUBLMVL    Affirmed. 


(79  Fla.  701) 

HANCOCK  ot  al.  v.  STATE. 

(Supreme  Court  of  Florida.    May  6,  1920. 
Rehearing  Denied  June  12,  192a) 

(BylUhu*  by  the  Court.) 

I.  Indietmeot     and     Information  «S3l29(2)— 
Burglary  and  laroeny  committed  at  same  time 
nay  be  united  In  separate  counts. 
Burglary  and  larceny  are  an  exception  to 
the  general  rule  that  two  distinct  offenses  can- 
not be  charged  in  the  same  count,  and  such  an 


indictment  cannot  be  demurred  to  on  Qie  ground 
of  duplicity.  It  is  clear,  therefore,  that  a  bni- 
glary  and  a  larceny  committed  at  the  same 
time  may  be  united  in  separate  counts  in  an 
indictment  without  rendering  sndi  indictment 
bad  for  duplicity. 

2.  ladletneat  and  laformatlon  «s>l29(l)— in- 
dletment  containing  two  oounta  as  to  aana 
traasaetlon  is  not  dupllcltaus. 
Where  two  counts  of  an  indictment  relate 
to  the  same  transaction,  and  the  two  counts 
are  properly  joined,  it  is  not  error  to  deny  a 
motion  to  quash  the  indictment  on  the  ground 
of  duplicity. 
Browne,  0.  J.,  and  Taylor,  J.,  dissenting. 

Brror  to  Circuit  Court,  (TolnmUa  Coun- 
ty;   Mallory  F.  Home,  Judge. 

Perry  Hancock  and  Clyde  Sealey  were  ooo- 
vlcted  of  grand  laroeny,  and  they  bring  er- 
ror.   Affirmed. 

Cone  ft  Cbapman  and  R.  W.  Famell,  botb 
of  Lake  City,  for  plalntUEs  In  error. 

Van  0.  Swearlngen,  Atty.  Gen.,  and  D. 
Stuart  Gillis,  Aast  Atty.  Gen.,  for  tbe  State. 

WEST,  J.  The  plalntiffa  In  error  were 
tried  and  convicted  In  tbe  drcolt  oourt  of 
Columbia  county  upon  a  cbarge  of  grand 
larceny. 

The  indictment  upon  whidi  they  were  tried 
ccmtains  two  eonnta — one  count  (^^rglng 
them  with  the  offense  of  breaking  and  en- 
tering with  Intent  to  commit  a  felony;  the 
other  with  grand  larceny. 

Omitting  formal  parts,  the  indictment  la 
as  follows: 

"Tbe  grand  jurors  .of  the  state  of  Florida, 
duly  chosen,  impaneled,  and  sworn  diligently 
to  inquire  and  ,true  presentment  make  in  and 
for  the  body  of  the  county  of  Columbia,  upon 
their  oath  present  that  Clyde  Sealey,  Perry 
Hancock,  and  Henry  Towks,  late  of  said  coon? 
ty,  on  the  6th  day  of  April,  A.  D.  1919,  in 
the  county  and  state  aforesaid,  did  unlawfully 
break  and  enter  a  building  of  another,  to  wit, 
a  crib  and  storehouse,  the  property  of  another, 
to  wit,  D.  L.  Carmichael,  with  intent  to  com- 
mit a  felony,  to  wit,  grand  larceny,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  state  of  Slorida. 

"Second  Count  The  grand  Jurors  aforesaid 
upon  their  oath  aforesaid  do  farther  present 
that  Clyde  Sealey,  Ferry  Hancock,  and  Henry 
Towles,  late  of  said  county,  on  the  6th  day  of 
April,  A.  D.  1919,  in  tbe  county  and  state  afore- 
said, did  unlawfully  take,  steal,  and  carry  away 
with  intent  to  convert  the  same  to  their  own 
use  60  gallons  of  syrup  of  the  value  of  fl  per 
gallon,  and  of  the  total  value  of  $60,  and  of 
tiie  goods  and  chattels  of  one  D.  L.  Carmichael, 
contrary  to  the  form  of  the  statute  in  suck 
case  made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  Florida." 

l^ere  was  a  motion  by  the  state  for  a  sev- 
erance as  to  the  defendant  Towles,  whidix 
was  granted,  and  plaintiffs  in  error  were  i>at 
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upon  trial.    Tbey  were  found  guilty  by  the   has  the  sanetlon 
Jury  on  the  second  count  of  the  Indictment, 
and  thereupon  were  sentenced  by  the  court 
to  Berre  a  tenu  of  four  years  at  hard  labor 
la  the  state  prison. 

To  review  this  judgment,  writ  of  error 
was  taken. 

[1,2]  The  principal  contention  here  Is  that 
the  Indictment  Is  bad  because  It  charges  the 
-defendants  with  having  committed  two  sepa- 
rate and  distinct  offenses,  and  that  the  court 
-erred  In  denying  the  motion  to  quash  upon 
the  ground  of  dupUdty.  No  authority  is 
-dted  In  support  of  this  contention,  and  what 
we  have  found  Is  to  the  contiaiy.  In  4  B. 
■G.  L.  437,  It  is  said  that— 


"Burglary  and  larceny  are  an  exception  to 
the  general  rale  that  two  distinct  offenses  can- 
Aot  be  cbarged  in  the  same  count,  and  SDch 
an  indictment  cannot  be  demurred  to  on  the 
ground  of  duplicity.  The  exception  is  as  well 
established  as  the  rale  itself,  and  it  is  dear 
that  a  burglary  and  a  larceny  committed  at 
the  same  tiuie  may  be  thus  united." 

See,  also,  the  following:  1  Bish.  Crlm. 
Proc  428;  Whar.  Crlm.  Law,  i  1038;  Wbar. 
■Crlm.  PI.  &  Ft.  244;  Parker  v.  People,  18 
Colo.  15S,  21  Paa  1120,  4  U  R.  A.  803;  Breese 
V.  State,  12  Ohio  St.  146,  80  Am.  Dec.  840; 
State  V.  Kl&g,  87  La.  682;  Dunham  v.  State, 
■9  Tex.  App.  830;  Barber  v.  State,  78  Ala.  19; 
Harris  v.  State,  61  Miss.  304;  Becker  t. 
-Commonwealth  (Pa.)  9  Aa  510. 

TUB  court  Is  in  accord  with  the  foregoing 
■authorities.  In  the  case  of  Presley  v.  State, 
61  Fla.  46,  S4  Soutb.  367,  the  indictment  cmi- 
talned  two  counts— one  charging  the  defend- 
ant with  breaking  and  entering  with  Intent 
to  commit  a  felony;  the  other  with  grand 
larceny.  The  court  held  that,  since  both 
counts  related  to  the  same  transaction  and 
were  properly  joined,  there  was  no  error  in 
-denying  a  motion  to  require  the  state  to  elect 
between  the  counta 

In  that  case  there  was  a  general  verdict 
-of  guilty.  In  the  case  under  consideration 
the  two  counts  relate  to  the  same  transao- 
tlon,  but  plaintiffs  in  error  w«re  found  guilty 
ouder  the  second  count  only.  The  conten- 
tion, therefore,  that  there  was  error  In  the 
-order  overruling  the  motion  to  quash  cannot 
be  allowed. 

Several  assignments  are  based  upon  rul- 
-ings  of  the  trial  Judge  respecting  the  Intro- 
dnctioii  of  evidence,  but  it  Is  not  made  to 
api>ear  here  that  any  of  sndi  rulings  were 
batmfoL 

By  a  motion  for  a  new  trial  plaintiffs  in 
error  raise  the  question  of  the  sufficiency  of 
ttie  evidence  to  support  the  verdict  We  have 
read  the  evidence,  and  think  it  sufficient  to 
stQ)port  the  charge  upon  which  they  were 
convicted.  The  Jury,  whose  peculiar  prov- 
-Inoe  it  is  under  our  system  to  i>ass  upon  the 
•aoestlon  of  the  credibility  of  the  evidence, 
-fonnd  a  verdict  of  guilty,  and  thla  verdict 
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of  the  trial  court's  Judg- 
ment upon  It. 

No  reversible  error  having  been  made 
to  appear,  the  Judgment  must  be  affirmed. 

WHITFIDIiD  and  BLXIS,  JJ.,  concur. 

BROWNE,  C.  ).  (dissenting).  Section  11  of 
the  BlU  of  Rights  of  the  Florida  Constitu- 
tion provides  that — 

"In  all  criminal  prosecutions  the  accused  Bhall 
*  *  *  be  heard  by  himseU,  or  counsel,  or 
both." 


On  the  trial  of  this  cause  one  of  the  ac- 
cused, Clyde  Sealey,  took  the  stand  as  a 
witness  In  his  own  behalf. 

After  a  few  questlmis,  defoidanf s  counsel 
told  the  accused  to  "state  to  the  jury  yotir 
defense  in  the  case;  tell  them  what  you 
know  about  it" 

Then  appear  the  following  entries  in  the 
bill  of  exertions:  "The  state  insists  that 
counsd  interrogate  his  witness."  "By  the 
Court:  Question  your  witness,  Mr.  Chap- 
man." Whereupon  counsel  further  Interro- 
gated the  accused,  and  concluded  with  this 
question:  "Is  there  anything  else  that  you 
would  like  to  state  to  the  Jury  concerning 
your  defense?"  Then  this  appears:  "The 
state  objects  same  ground  before."  "Objec- 
tions sustained.    BJzceptlons  noted." 

In  both  instances  when  the  accused  was 
stopped  from  stating  his  defense  to  the  jury 
no  spedfle  obJectionB  were  made^  no  grounds 
of  objection  stated,  nor  does  it  appear  who 
interposed  tbem.  Nevertheless  the  objection 
was  sustained,  and  the  accused  was  not  al- 
lowed to  state  anything  In  defense  in  reply 
to  this  general  question.  He  was  not  fur- 
ther Interrogated  by  his  counseL 

Assuming  that  this  proceeding  shows  that 
an  objection  was  Interposed  by  the  state's 
attorney,  that  it  was  in  proper  form,  and 
that  it  came  within  the  rule  of  this  court 
that  an  objection  to  the  introduction  of  tes- 
timony must  state  the  grounds  upon  which  It 
is  inadmissible,  I  think  the  court  erred  In 
sustaining  the  objection.  The  statute  that 
gives  an  accused  the  right  to  be  sworn  as  a 
witness  In  his  own  behalf  does  not  and  can- 
not deprive  him  of  his  right  under  the  Con< 
stitntlon  "to  be  heard  by  himself  or  counsel 
or  both."  This  right  existed  before  the  stat- 
ute, and,  being  a  constitutional  right,  cannot 
be  limited  by  statute.  Nor  may  he  be  de- 
prived of  this  constitutional  right  by  the  ap- 
plication of  technical  rules  governing  the  in- 
troduction of  evidence. 

Without  statutory  authority  a  prisoner 
cannot  be  sworn  to  testify  in  his  own  behalf. 
In  1870  chapter  1816,  Laws  Fla.,  was  enact- 
ed, giving  the  accused  the  right  to  make  a 
statement  under  oath,  but,  as  he  could  not 
be  examined  or  Interrogated  by  counsel,  the 
court  or  the  jury  (Bond  v.  State,  21  Fla. 
738;  ilawkina  v.  State,  20  Fla.  664t  10  Soatb. 
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822;  Ortiz  v.  State,  30  Via..  256,  U  Sontb. 
611),  it  waa  helpful  only  to  very  intelligent 
defoidants. 

Chapter  1816  was  amended  In  1885  (section 
3979,  Oeneral  Statutes),  whereby  the  accused 
is  now  permitted  at  his  cation  to  be  sworn 
as  a  witness  In  his  own  behalf,  and  his  coun- 
sel may  Interrogate  him  if  he  so  desires,  but 
it  does  not  impair  his  constitutional  right  to 
be  heard.  To  so  construe  the  statute  would 
be  to  make  it  an  amendment  to  the  Ck>nsti- 
tution,  so  that  its  effect  would  be  that  he 
could  only  exercise  his  right  to  be  heard  in 
r^ly  to  questions  propounded  by  his  coun- 
seL 

ETen  under  the  most  skllUnl  examination 
of  the  accused,  there  may  still  remain  some 
matter  whereon  he  was  not  interrogated 
about  which  be  may  desire  to  be  heard  In  his 
own  defense. 

I  think  it  was  error  for  the  court  to  refuse 
to  permit  him  to  be  heard  in  reply  to  this 
question,  and,  as  there  can  be  no  such  thing 
as  "harmless  error"  where  an  accused  Is  de- 
prived of  a  constitutional  right,  I  think  the 
Judgment  should  be  reversed  as  to  Clyde 
Sealey. 

TAYLOR,  J,  omcnrs. 


(79  F1&,  8M) 

STATE  ex  m.  MERRILL  v.  GEROW. 

(Sopreme  Court  of  Florida.    May  13,  1920.) 

(Syllabiu  by  the  Court.) 

1.  Quo  warranto  «=37— Lies  only  to  test  the 
right  to  hold  an  offloe  or  franohlse. 

Quo  warranto  will  not  lie  except  to  test  the 
right  of  a  person  to  bold  an  office  or  franchise 
or  exercise  gome  right  or  privilege  the  peculiar 
powers  of  which  are  derived  from  the  state. 

2.  Elections  ®=>I54(I)  —  Court  should  grant 
prooesses  to  protect  against  wrong  done  un- 
der primary  laws. 

When  lights  are  created  by  the  primary 
law  that  mandamus  cannot  enforce,  and  wrongs 
done  that  can  only  be  reached  by  other  pro- 
cesses of  the  court.  It  is  the  duty  of  the  court 
to  grant  such  processes. 

3.  Elections  ®=>I54(I)  —  Courts  may  redress 
violations  of  primary  laws. 

The  rights  created  nnder  our  primary  laws 
are  such  that  when  violated  the  courts  may  be 
resorted  to  for  their  redress. 

4.  Que  warranto  9=9 1 2— Lies  to  protect  rights 
and  privileges  under  primary  law. 

The  primary  law  has  created  certain  rights 
and  vested  certain  persons  with  privileges,  du- 
ties, and  powers  which  they  may  perform  and 
enjoy,  and  where  these  privileges  and  duties  are 
usurped  by  another  quo  warranto  will  lie  to 
protect  against  usurpation. 


5.  Elections  «=3l54(l)  —  Processee  of  conrt 
available  to  enforce  rights  and  duties  under 
primary  election  laws. 

Any  of  the  processes  of-  the  conrt  that 
would  be  available  to  a  person  holding  an  office 
under  the  general  election  laws  are  available 
to  one  who  has  acquired  rights  or  upon  whom 
duties  are  imposed  by  the  primary  election  laws 
that  are  analogous  to  the  rights  snd  dnties  of 
officers. 

6.  Eleoticas  «=>  1 54(1)— Rights  and  dnties  ■■• 
der  primary  election  laws  same  as  under  gaa- 
eral  eleotlou  laws. 

Primary  election  laws  and  laws  governing 
general  elections  are  so  interwoven  that  togeth- 
er they  comprise  the  election  machinery  of  the 
state,  and  the  rights,  duties,  privileges,  and 
powers  granted  or  imposed  by  one  are  equiva- 
lent to  those  granted  or  imposed  by  the  other, 
in  so  far  as  the  processes  of  the  courts  may 
be  invoked  to  enforce  or  protect  them. 

7.  Elections  «=s>l2l(l)— Primary  laws  ar«  !!■• 
Ited  to  political  parties  which  at  general  elec- 
tion poll  more  than  5  per  cent,  of  vote  cast. 

The  rights  and  powers  conferred  and  grant- 
ed by  the  primary  election  law  are  limited  to 
those  political  parties  which  at  the  general  elec- 
tion for  state  and  county  officers  then  next  pre- 
ceding a  primary  polled  more  than  6  per  cent, 
of  the  entire  vote  cast  in  the  state. 

8.  Elections  <83>I2I(I)  —  A  "polltleal  party" 
loses  that  status  If  polling  less  than  5  per 
cent,  of  total  votes  cast  in  general  eieotio* 
next  preceding  a  primary. 

A  politicsl  party  that  polls  more  than  & 
per  cent,  of  the  vote  cast  in  a  general  election 
acquires  the  status  of  the  "political  party," 
under  the  provisions  of  Laws  1913,  c  6469 
(Comp.  Laws  1914,  K  277e-277zazz),  but  it 
loses  that  status  unless  it  polls  more  than  5 
per  cent,  of  the  total  vote  cast  in  the  general 
election  then  next  preceding  a  primary. 

[Ed.  Note.— For  other  definitions,  see  Words, 
and  Phrases,  First  and  Second  Series,  Political 
Party.] 

Original  application  by  the  State  of  Flor- 
ida, upon  the  relation  of  J.  Eugene  Merrill, 
for  a  writ  In  the  nature  of  a  quo  warranto 
against  Daniel  T.  Qerow  to  question  respond- 
ent's right  to  the  office  of  Chairman  of  the 
Republican  State  E<xecatlve  Committee  of 
Florida.    Writ  denied. 

Herbert  L.  Anderson,  of  TackaonvlIIe,  and 
Fred  T.  Myers,  of  Tallahassee,  for  relator. 

Lake  Jones,  of  Jacksonville,  for  respond- 
ent. 

BROWNE,  O.  J.  An  application  for  a  writ 
In  the  nature  of  a  quo  warranto  was  institut- 
ed by  J.  Eugene  Merrill  against  Daniel  T. 
Gerow.  The  Attorney  General  refused  to- 
Institute  the  proceedings  in  the  name  of  the 
state  and  the  claimant  filed  the  information 
in  his  own  behalf,  setting  up  his  claim.  The 
petition  set  out,  in  substance,  that  Daniel 
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T.  G«row  has,  aliico  the  29th  of  Jannary,  f  will  not  lie  except  to  test  the  right  of  a  per- 


1920,  used  and  stUl  uses,  without  any  war- 
rant, charter,  or  grant,  the  office  of  chair- 
man of  the  Republican  state  executive  com- 
mittee of  Florida,  "and  Is  exercising  the 
franchises,  prlvll^es,  and  rights  of  said 
office,  which  said  office  the  said  Daniel  T. 
Gerow  during  all  the  time  aforesaid  and 
now  has  usurped  and  still  usurps." 

It  appears  farther  from  the  petition  that 
In  the  general  election  of  1916  the  Republican 
party  polled  more  than  5  per  coit  of  the 
entire  rote  cast  in  the  state,  and  that  on  the 
4th  day  of  June,  1918,  the  Republican  party 
held  a  primary  election,  at  which  time  a 
state  executive  committee  of  the  Republican 
party  was  elected,  and  that  the  party,  with- 
in the  time  fixed  by  the  provisions  of  chap- 
ter 6469,  Laws  of  Florida,  met,  was  organ- 
ized, and  elected  a  chairman,  a  secretary,  and 
other  officers,  and  that  the  relator  was  elect- 
ed chairman  of  said  state  executive  commit- 
tee, and  that  since  his  election  he  has  been 
and  is  now  entitled  to  enjoy  the  rights,  priv- 
ileges, f randUses,  of  said  office ;  that  Daniel 
T.  Gerow  claims  title  to  the  same  office  by 
virtue  of  his  pretended  election  thereto  by 
a  pretended  state  convention  of  the  Repub- 
lican party,  held  at  Palatka,  Fla.,  on  Janu- 
ary 29, 1920,  or  by  virtue  of  a  pretended- elec- 
tion to  the  office  of  dialrman  of  the  commit- 
tee by  a  pretended  state  committee,  whldi 
committee  was  elected  at  the  Republican 
state  convention  held  on  the  29th  of  Jannary, 
1920. 

The  application  for  the  writ,  after  ledt- 
!ng  that  the  Republican  party  polled  more 
than  5  i>er  cent  of  the  entire  vote  cast  in  the 
state  at  the  general  election  in  1916,  alleges: 

"That  said  Repablican  party,  being  a  politl- 
cal  organization  within  the  state  of  Florida, 
continued  to  be  and  remain  a  political  party 
within  the  meaning  and  purview  of  said  statute 
6169,  Laws  of  Florida,  until  after  the  holding 
of  the  general  election  within  said  state,  which 
was  held  dnring  the  month  of  November,  1918, 
and  that  at  said  general  election  so  holden 
within  the  state  of  Florida  during  the  month 
of  November,  1918,  said  Republican  party  nom- 
inated no  candidates,  and  no  candidate  nominat- 
ed by  said  party  or  claiming  to  represent  said 
party  received  5  per  centum  of  the  total  votes 
cast  in  said  general  election  in  the  month  of 
November,  m^." 

In  response  to  the  rule  to  diow  cause  why 
the  information  in  the  nature  of  quo  war- 
ranto should  not  issue,  the  relator  filed  an 
answer  setting  up  several  grounds  of  de- 
fense. "Bxe  only  ones  that  It  Is  necessary 
for  us  to  consider  are  those  that  challenge 
the  right  of  relator  to  the  writ  on  the  ground 
that  in  1918  the  Republican  party  of  the 
state  of  Florida  ceased  to  be  a  party,  within 
the  meaning  and  under  the  laws  of  the  state 
of  Florida. 

[1]  It  is  well  settled  that  quo  warranto 
86  80^10 


son  to  hold  an  office  of  frandiise  or  exercise 
some  right  or  privilege  the  peculiar  powers 
of  which  are  derived  from  the  state. 

In  State  ex  reL  Attorney  General  v.  Jones, 
16  Fla.  306,  this  court  said: 

"The  pilot  is  an  instrument  of  the  law,  a 
means  created  and  employed  by  the  sovereign 
to  promote  commerce,  and  to  such  end  is  in- 
vested with  certain  power  and  authority  as  to 
navigation.  This  power  and  authority  is  vest- 
ed in  him  by  the  government  as  a  means  or 
method  through  wliich  its  right  and  duty  to  pre- 
scribe rules  of  navigation  (one  of  the  essen- 
tials to  general  well-regulated  commercial  in- 
tercourse) is  exercised.  This  power  is  the  re- 
sult of  an  exclusive  grant  to  him  and  his  class 
by  the  government.  A  particular  method  for 
his  appointment  is  prescribed,  qualifications  to 
constitate  eligibility  to  appointment  are  re- 
quired, and  the  amount  of  the  fees  and  tolls 
tiiat  he  may  collect  tor  his  services  is  fixed  by 
law,  and  not  by  contract.  These  powers  apper- 
tain to  the  public,  affect  an  interest  of  great 
magnitude  to  all  commerce  and  commercial  peo- 
ple, and  can  exist  in  the  hands  of  the  citizen 
only  by  virtue  of  legislative  grant." 

In  D'Alemberte  v.  State  ex  rel.  Maya,  56 
na.  162,  47  South.  489,  this  court  said: 

"Our  opinion  npon  the  point  nnder  discussion 
is  that  the  rights  created  nnder  onr  primary 
law  are  such  that  when  violated  the  conrts  may 
be  resorted  to  for  their  redress." 

12]  It  is  true  the  redress  sou^t  in  that 
case  was  by  mandamns,  but  if  rights  are 
created  by  the  primary  law  that  mandamus 
cannot  enforce,  and  wrongs  done  that  can 
only  be  reached  by  other  processes  of  the 
court.  It  Is  our  duty  to  grant  them.  The 
primary  law  has  created  certain  rights,  and 
vested  certain  persons  with  privileges,  duties, 
and  powers  which  they  may  perform  and  en- 
Joy,  and  if  these  privileges  and  duties  are 
usurped  by  another  quo  warranto  will  lie 
to  protect  against  usurpation;  otherwise  a 
situation  would  arise  where  a  person  en- 
titled to  a  right  created  and  given  him  by 
law  would  be  without  means  of  protection. 

Whitaker  v.  State  ex  rel.  Pierce,  58  Okl. 
672,  160  Pac  890,  is  a  case  where  the  right 
of  a  person  claiming  to  be  the  nominee  of  a 
political  party  for  the  office  of  county  com- 
missioner was  tested  by  quo  warranto.  It 
was  contended  that  the  laws  of  the  state  did 
not  permit  the  maintenance  of  an  action  in 
the  nature  of  quo  warranto,  but  the  court 
held  that  it  was  the  proper  remedy. 

In  Roberts  v.  Marshall,  33  OkL  716,  127 
Pac.  703,  the  court  held  that  an  information 
in  the  nature  of  a  quo  warranto  was  the 
proper  remedy  against  the  holder  of  the 
nomination  of  a  political  party  to  try  the 
title  thereto.  See,  also,  Newhouse  v.  Alex- 
ander, 27  Okl.  46,  110  Pac.  1121,  30  L.  R.  A. 
(N.  SO  602,  Ann.  Gas.  1912R,  674. 
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Section  66,  chapter  8469,  Laws  of  Florida 
1913  (Comp.  Laws.  1914,  i  277y),  known  as 
the  primary  law,  provides: 

"All  contests  over  the  results  of  a  primary 
election  shall  be  determined  according  to  the 
law  applicable  to  like  contests  over  the  results 
of  a  ceneral  election." 

13-6]  We  think,  therefore,  that  any  of  the 
processes  of  the  court  that  would  be  avallahle 
to  a  person  holding  an  office  under  the  gen- 
eral election  laws  are  available  to  any  per- 
son who  has  acquired  rights  or  upon  whmn 
duties  are  imposed  by  the  primary  election 
laws  that  are  analogous  to  the  rights  and 
duties  of  officers. 

The  rights  acquired  and  the  duties  im- 
posed by  the  primary  election  laws  are  valu- 
able and  Important,  not  only  to  those  who 
acquire  them  under  the  law,  but  to  the  entire 
people  of  the  state.  Upon  the  manner  in 
which  these  powers  and  duties  are  performed 
depmds,  to  an  appreciable  degrree,  the  wel- 
fare of  the  state.  In  many  states  a  person 
nominated  as  a  candidate  Is  almost  invaria- 
bly elected  to  fill  the  office,  or,  where  the 
office  is  an  appointive  one,  the  person  chosen 
at  the  primary  election  usually  receives  the 
appointment.  The  rights  acquired  under  a 
primary  election  law  are  therefore  of  the 
same  nature  as  those  acquired  under  the  gen- 
eral election  laws,  and  to  deprive  a  person  of 
the  rights  acquired  by  the  former  is  equiva- 
lent to  depriving  him  of  his  right  to  hold  the 
office.  In  the  case  of  a  member  of  a  state, 
or  other  party  executive  committee,  where 
the  rights  and  privileges  become  vested  di- 
rectly by  the  votes  of  the  electors  at  the 
primary,  the  analogy  between  the  holder  of 
such  position  and  other  state  or  county  of- 
ficers Is  even  stronger. 

Primary  election  laws  and  laws  governing 
general  elections  are  so  interwoven  that  to- 
gether they  comprise  the  election  machinery 
of  the  state,  and  the  rights,  duties,  privileges, 
and  powers  granted  or  imposed  by  .one  are 
equivalent  to  those  granted  or  imposed  by 
the  other,  in  so  far  as  the  processes  of  the 
courts  may  be  invoked  to  enforce  or  protect 
them. 

But  these  rights  or  powers  are  not  granted 
or  imposed  upon  all  aggregations  of  pet- 
sons  calling  themselves  political  parties.  Aa 
long  as  they  comprise  an  inappreciable  por- 
tion of  the  voters  of  the  state,  they  are  not 
political  factors  for  good  Or  evil,  and  the 
state  takes  no  heed  of  them.  But  when  they 
poll  6  per  .cent,  of  the  votes  cast  In  a  pre- 
ceding general  election,  then  the  law  recog- 
nizes them  as,  and  designates  them,  political 
parties.  Section  2,  a  6469,  Acts  of  1913  (sec- 
Uon  277ee). 

It  must  continue  that  status,  however,  else 
it  ceases  to  be  a  political  party,  as  designat- 
ed by  the  primary  law,  and  again  becomes 
a  mere  aggregation  of  persona.    Wltb  fheae, 


whether  they  call  tbemselres  by  a  party 
name  or  not,  the  state  does  not  attempt  to 
deal. 

The  rights  and  powers  of  political  parties. 
their  duty  to  and  control  by  the  state,  and 
the  Jurisdiction  of  the  courts  over  them  de- 
pend entirely  upon  the  law  that  gives  than 
their  status  as  political  parties. 

Section  2  of  chapter  6469  provides: 

"A  political  party  which,  at  the  general  elec- 
tion for  state  and  county  officers  then  next  pre- 
ceding a  primary,  polled  more  than  five  per 
cent,  of  the  entire  vote  cast  in  the  state  is 
hereby  declared  to  be  a  political  party  within 
the  meaning  of  this  act,  within  the  state,  and 
shall  nominate  all  candidates  provided  for  in 
this  act  under  the  provisions  hereof." 

[7, 1]  It  appears  from  the  petition  for  the 
writ  and  the  answer  to  the  rule  to  show 
cause  why  it  should  not  issue: 

"That  at  said  general  election  so  holden  with- 
in the  state  of  Florida  during  the  month  of 
November,  1918,  said  Bepublican  party  nominat- 
ed no.  candidates,  and  no  candidate  nominated 
by  said  party  or  daiming  to  represent  said  par- 
ty received  5  per  cent,  of  the  total  votes  cast 
in  said  generaJ  election  in  the  month  of  No- 
vember, 1918." 

This,  ipso  facto,  dianged  the  status  <^ 
thoae  persons  calling  themselves  members 
of  the  Bqiubllcan  party  from  a  political  par^ 
ty,  within  the  meaning  of  chapter  6460,  to  a 
mere  aggregation  of  persons  held  together, 
perhaps,  by  a  otnnmunity  of  political  prin- 
ciples and  interests,  upon  whom  the  prUnary 
law  did  not  operate  either  to  impose  upon 
them  duties  or  confer  upon  them  rights  or 
privileges. 

Not  being  a  "political  party,"  as  defined 
by  the  act  Itself,  it  f(dlows  that  those  calling 
themselves  the  Bepublican  party  have  no 
rights  under  the  law  that  the  courts  can  en- 
force;. 

It  is  contoided  that  because  the  Republi- 
can party  became  a  political  party  In  1916, 
those  persons  who  were  elected  as  monbers 
of  the  state  executive  committee  at  a  primary 
election  held  on  June  4,  1918,  for  a  term  of 
two  years,  continued  as  such  until  the  expira- 
tion of  their  term  in  June,  1920,  or  until 
tbtir  successors  are  elected  and  qualified, 
and  that  the  exercise,  or  attenq>t  to  exer- 
cise, the  powers,  rights,  and  privileges  of 
such  quasi  office  by  a  person  not  ^ected 
in  accordance  with  the  provisions  of  the 
primary  law,  is  a  usurpation  of  the  relat- 
or's right  In  effect,  this  contention  is 
that  a  person  elected  to  a  position  or  quasi 
office  in  a  political  party  that  has  existence 
by  virtue  of  a  statute  continues  as  sudh  quasi 
officer  after  the  political  party  ceases  to  be 
such  by  operation  of  law.  He  may  be  un- 
der party  law  or  party  rules,  but  he  is  not 
under  chapter  6469.  The  Bepublican  party 
having  gone  out  of  cxlstwice  as  a  political 
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party  In  the  eyes  of  fhe  law,  Its  ofBcen,  as 
Bach  In  the  eyes  of  the  law,  went  out  of  ezlst- 
eoce  with  the  party.  The  law  does  not  know 
soch  a  political  party  as  the  Republican  par- 
ty; It  does  not  know  Its  officers;  It  has  no 
control  over  It,  or  Its  Internal  affairs. 

Not  being  a  political  party  as  designated 
by  chapter  6469,  it  follows  that  this  court 
has  no  Jurisdiction  over  It  or  its  officers,  and 
the  apidlcatlon  for  a  writ  of  qno  warranto 
most  be  denied. 


TATLOB  and 
WHITJTIULD 
the  oondoslon. 


ELLIS,  JJ.,  concur. 

and  WIBST,  JJ^  concur  In 


(li  Fla.  OO) 

HILL  V.  BEACHAM 


•t  «l. 


(Supreme   Comt   of   I^orida.    April   6,   1920. 
Behearing  Denied  June  26,  1920.) 

(8yllabu9  5y  ihe  Court.) 

t.  Tmt*  ^341— Burden  on  oonplaJnaat  ta 
prove  trast  as  averred  In  his  felll. 
Where  relief  in  equity  la  sought  upon  the 
pound  that  alleged  relation!  of  the  parties  and 
the  tranaactiona  growing  out  of  them  charged 
certain  properties  with  a  trust  for  complain- 
int's  benefit,  and  the  answer  denies  such  rela- 
tions and  transactions,  the  burden  rests  upon 
complainant  to  prove  snch  allegations  of  his  UlL 

1  Tnttts  «=344  (3)— Strong  evldenoe  Is  neoas* 
tary  te  sustain  parol  trust. 
Where  an  alleged  trust  is  based  upon  parol 
agreements,  the  evidence  to  support  such  trust 
mut  be  no  dear,  strong,  and  unequivocal  as  to 
remove  from  the  mind  of  the  chancellor  every 
reasonable  doubt  as  to  the  existence  of  the 
tinst 

S.  Appeal    and    error    «=>I009(I)— Findings, 

iiless   oleariy   erroneous,   will    net  be  die- 

tsrlied. 

Dnieas    the    chancellor's    ^dings    appear 

clearly   to    have   been   erroneous,    his   decree 

based  upon  such  findings  will  not  be  disturbed. 

4.TrMts    «s>37l  (8)— Where   trast   depended 
sn  existenoe  ef  partnership,  it  cannot  be  de- 
ereed  on  evldenoe  not  establishing  partner* 
(Up. 
Where  relief  is  aaked  based  upon  the  exist* 
esce  of  a  tmst  in  real  property  growing  out  of 
alleged  partnership  relations  between  the  par- 
ties, and  the  chancellor  finds  the  evidence  to 
be  insufficient  to  support  the  allegations  as  to 
the  existence   of  the    partnership,   the   relief 
pnyed  for  shoold  be  denied. 

Appeal  from  Circuit  Court,  Orange  Ooon- 
ty;  James  W.  Perkins,  Judge. 

Salt  by  D.  a  Hill  against  Braxton  Beadi- 
sm  and  waoOner.  From  decree  for  defend- 
ants, complainant  appeals.    Affirmed. 

Jcoes  ft  Jones,  of  Orlando^  for  appellant 

Bobinson  ft  Beardall,  Davis  ft  Giles,  and 

DtcUnson  ft  Dickinson,  all  of  Orlando,  for 

appellees. 


BLLIS,  J.  In  December,  1908,  D.  O.  Hill 
began  a  suit  In  the  drcolt  conrt  for  Orange 
county  axalnst  Braxton  Beacham  and  his 
wife,  Berta.  Dnrlng  a  period  of  five  years 
five  amended  bills  were  filed ;  the  last,  whidi 
was  filed  in  December,  1918,  presented  the 
case  of  the  complainant  which  was  finally 
submitted  to  the  court  and  upon  which  the 
decree  appealed  from  rests. 

The  bill  of  complaint  is  a  lengthy  docu- 
ment, and  it  Is  unnecessary  to  set  it  out  in 
detail  In  this  opinion. 

It,  in  substance,  alleges  that  the  complain- 
ant in  the  "year  1901  and  in  January,  1902" 
(these  dates  were  amended  after  proof  to 
read  1902  and  1903),  being  well  acquainted 
with  orange  grove  property  and  lands  suita- 
ble for  such  enterprise,  and  having  informa- 
tion as  to  the  residences  and  post  office  ad- 
dresses of  the  owners,  and  possessing  mndi 
experience  In  the  cultivation  of  orange 
groves  and  orange  culture,  he  was  qualified 
by  reason  of  such  knowledge  to  make  the 
best  selectloos  of  "groves  and  lands  and  to 
make  the  best  bargains  for  their  purdiase." 

He  went  to  the  defendant  Braxton  BeaCh- 
am  with  a  statement  that  he  possessed  audi 
infbrmatlon  and  experience  and  informed 
Beadiam  of  the  location  of  certain  desirable 
properties,  among  which  were  the  so-called 
"McGregor,"  "Garvin,"  and  "Hower"  proper- 
ties, whldi  are  x>arUcnlarly  described  in  ex- 
hibits to  the  bill  of  complaint  That  the  com- 
plainant and  defendant  then  entered  into  an 
B(n'«ement  of  partnership  as  follows:  That 
the  complainant  should  negotiate  and  arrange 
for  the  purchase  of  such  properties  and  at 
the  most  favorable  prices  and  terms ;  that 
Beacham  would  furnish  the  purchase  money ; 
that  the  deeds  should  be  made  to  Beacham 
to  be  held  for  the  joint  nse  and  benefit  of 
himself  and  the  complainant  In  carrying  out 
the  partnership  agreement  and  for  the  "fur- 
ther reason  for  securing  the  said  defendant 
for  the  amount  of  all  purchase  money  and 
other  moneys  expended  and  to  be  expended 
by  him  for  the  supplies  hereinafter  mention- 
ed as  agreed  upon  under  the  terms  of  said 
partnership  arrangement";  that  the  com- 
plainant should  "attend,  superintend,  and 
work  and  cultivate  and  care  for  all  orange 
groves  upon  the  aforesaid  properties  so  pur- 
chased, devoting  thereto  his  time  and  experi- 
ence and  all  of  the  working  force  at  his  com- 
mand upon  his  home  place,  consisting  of  men 
and  animals,  to  wit  three  men,  including 
complainant,  and  two  horses  and  all  necessa- 
ry farming  Implements  for  the  proper  con- 
duct and  cultivation  of  said  several  proper- 
ties": that  all  other  expenses  of  fertilizers 
and  other  labor  were  to  be  paid  for  by 
Beacham;  "tliat  the  services,  knowledge, 
and  skill  aforesaid  ot  complainant  were  to 
be  contributed  against  the  money  and  the  nse 
of  the  money  of  said  defendant  in  this  be- 
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half;  that  tine  defendant  ehonld  be  paid 
bade  erery  coit  of  bis  expenditures  for  the 
pnrchase  of  all  the  properties  and  improre- 
ments  of  same  out  of  the  products  of  tbe  said 
grores  to  be  worked  and  attended  by  com- 
plainant; that  when  this  was  accomplished 
and  full  payment  was  made  to  the  defendant, 
as  aforesaid,  for  all  sums  of  mcMiey  expended 
by  him,  the  said  partnership  assets  above  de- 
scribed as  to  the  McGregor  and  Garvin  proi>- 
erties  and  all  other  properties  acquired  un- 
der this  partnership  should  be  equally  divid- 
ed between  complainant  and  defendant  Brax- 
ton Beacham,  share  and  share  alike,  and  the 
complainant  receive  from  the  said  defendant 
a  full  and  clear  title  to  the  one-half  undivid- 
ed interest  of  all  the  property  theretofore 
held  by  the  defendant  for  the  use  and  bene- 
fit of  the  complainant  and  the  defendant  un- 
der the  said  partnership  agreement  as  his 
share  of  the  profits  of  same,  and  that  all  the 
money  paid  out  by  the  said  Beacham  upon 
all  the  properties  purchased  for  partnership 
purposes  was  to  be  first  paid  back  and  the 
profits  accruing  on  sales  of  said  propertlea 
were  to  be  equally  divided." 

It  was  also  alleged  that  the  ccmiplalnant 
discharged  all  the  duties  which  devolved  up- 
on him  under  the  agreement,  which  was  oral, 
and  that  he  succeeded  in  making  tbe  proper- 
ties so 'acquired  repay  all  of  the  defendant's 
expenditures  under  the  partnerahlp  agree- 
ment in  three  years. 

That  they  acquired  the  McGregor  proper^ 
ty,  but  the  defendant,  unknown  to  the  com- 
plainant, procured  the  "deed  to  be  made  Into 
the  name  of  his  wife,  Mrs.  Berta  Beacham," 
and  that  such  act  was  done  to  defraud  die 
complainant  That  the  "Garvin"  property 
was  also  acquired  by  the  defendant  and  com- 
plainant under  and  in  pursuance  of  the 
agreement,  wbldi  was  also,  unknown  to  tbe 
complainant,  put  in  the  name  of  defendant's 
wife,  with  the  purpose  of  defrauding  the 
complainant,  niat  the  "Hower"  property 
was  acqtiired  by  complainant  and  defendant 
under  their  agreement,  who  sold  160  acres  of 
It  and  divided  the  profits,  but  that  the  de- 
fendant still  retained  40  acres  of  the  tract, 
which  be  refuses  to  divide  with  the  complain- 
ant or  account  for.  That  many  other  tracts 
of  land  were  acquired  by  them  under  their 
agreement;  these  were  listed  in  Exhibit  B. 
That  they  were  sold  at  a  profit  of  $600, 
which  was  equally  divided  between  them. 
That  other  lands  were  purchased  as  describ- 
ed In  Bhchlblt  G  and  sold,  but  the  defendant 
bas  not  accounted  to  complainant  for  his 
share  of  the  profits,  which  are  alleged  to  be 
about  1515.  The  bill  then  gives  in  detail  the 
transaction  by  which  the  "Hower"  property 
was  acquired,  which  seems  to  have  been  in 
December,  1905. 

It  ia  alleged  that  during  the  period  cover- 
ed by  tbe  agreement  between  the  defendant 
and  complainant  be  performed  all  the  acts 


required  by  tbe  agreement  on  his  part  to  be 
performed ;  he  received  no  compensation  for 
his  labor,  superintendence^  skill,  and  experi- 
ence, nor  for  labor  si^pUed  by  him;  that  the 
defendant  marketed  the  crops,  received  large 
sums  of  money  therefrom,  had  recouped  all 
outlays  for  purdiase  price  and  expenses,  and 
refused  to  account  to  the  complainant  for 
his  share  of  the  profits.  Figures  are  givoi 
to  show  the  profits  derived  from  the  differ- 
ent prt^erties  under  the  agreement  of  the 
parties.  It  is  alleged  that  complainant,  "In 
carrying  out  his  part,  •  •  •  continued  to 
labor  for  more  than  three  years,  without 
compensation,  the  defendant  acon>tlngr  the 
said  services  and  accepting  tbe  profits  of  tbe 
properties  and  paying  complainant  nothing 
for  his  skill  and  labor  in  accordance  and  in 
keeping  of  said  partnership  arrangement 
and  that  he  should  not  do  so  until  he,  tbe 
said  defendant,  had  fully  repaid  his  entire 
outlay,  when  they  were  to  divide  the  said 
partnership  assets  and  profits,  If  any,  share 
and  share  alike,  the  said  defendant  pretend- 
ing that  he  had  not  been  so  repaid";  that 
the  properties  have  enhanced  In  value ;  that 
there  has  been  no  settlement  of  the  partner- 
ship business,  though  the  complainant  has 
frequently  demanded  a  settlement  from  the 
defendant;  that  the  defendant  has  poesee- 
slon  of  all  tbe  properties. 

Tbe  prayer  is  for  an  accounting  of  the 
partnership  affairs;  that  the  defendant  be 
required  to  pay  to  the  complainant  the 
amount  foimd  to  be  due;  that  Mrs.  Berta 
Beadiam  be  declared  to  hold  the  pr(4>ertles 
described  as  being  In  her  name,  in  trust  for 
the  otHnpIainant  and  defendant  Braxton 
Beacham,  and  subject  to  the  partnerahlp 
agreement:  that  Braxton  Beacham  be  de- 
clared to  hold  the  other  properties  mentioned 
and  unaccounted  for  in  trust  for  the  partner- 
ship; and  that  conq>lalnant  be  decreed  to 
be  entitled  to  bis  one-half  portion  of  the 
profits,  and  tor  general  relief. 

▲  dannrter  by  defendants  was  Interposed 
to  this  bin  In  February,  1914,  and  Mrs. 
Beacham  Interposed  a  separate  demurrer  al- 
so. In  Febmaiy,  1915,  these  demurrers  were 
overruled.  An  appeal  was  taken  and  the  or- 
ders were  affirmed.  See  Beacham  v.  HUl,  70 
Fla.  441,  70  South.  1019. 

In  Match,  1916,  the  defendant  Braxton 
Beacham  answered  the  bill,  denying  the  al- 
leged partnership  agreement  and  all  the  al- 
legations of  the  bills  that  the  various  trans- 
actions were  made  in  pursuance  of  any  such 
agreement  He  averred  that  the  McGregor 
pit^erty  was  purchased  by  him  through  his 
attorneys,  and  that  the  deeds  were  made  to 
Mrs.  Beacham  and  all  tbe  proceeds  of  the 
property  have  gone  to  her.  He  denied  that 
any  of  the  alleged  purchases  of  land  were 
made  pursuant  to  any  partnership  agreement 
between  blm  and  the  complainant,  and  aver- 
red that  no  such  agreement  existed;  that  as 
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to  tbe  Oarrln  grove  be  promised  complaln- 
aat,  If  he  would  "do  In  proper  manner  all 
work  on  tbe  grove,"  to  give  blm  a  fourtb  in- 
terest after  defendant  bad  been  reimbursed 
for  all  money  Invested  and  10  per  cent,  inter- 
est, bat  it  is  averred  tbat  complainant  failed 
to  carry  out  tbe  agreement.  It  is  also 
averred  that  tbe  agreement  was  made  after 
d^endant  bad  purchased  the  property ;  tbat 
daring  tbe  years  when  complainant  pretend- 
ed to  be  in  charge  of  the  grove  tbe  defendant 
paid  for  all  work  and  fertilizers,  and  in  1906 
complainant  abandoned  tbe  grove  and  placed 
some  one  else  In  charge;  that  as  to  tbe 
'^ower"  lands  tbey  were  porcbased  upon  a 
verbal  agreement  between  complainant  and 
defendant  to  the  effect  tbat  the  former 
would  locate  "tax  lands  In  section  of  Forest 
City" ;  tbat  defendant  would  boy  same  If  be 
approved  tbe  character  of  same;  that  the 
lands  should  then  be  sold,  defendant  reim- 
bursed with  10  per  cent  Interest  and  the  re- 
mainder should  be  divided  between  them.  It 
is  averred  tbat  under  such  agreement  other 
properties  were  purchased  and  tbe  complain- 
ant owes  tbe  defendant  a  large  sum  of  mon- 
ey on  account  of  one  piece  of  property  wUch 
was  sold  and  tbe  pnrdiase  money  paid  to 
complainant,  who  has  never  accounted  for  It 
It  is  averred  tbat  as  to  tbe  groves  mentioned 
In  the  bill  tbe  "complainant  has  never  had 
any  comiectlon,  directly  or  indirectly,  with 
these  properties,  nor  did  he  ever  do  any  work 
in  any  way  upon  them  or  have  any  work  done 
on  them."  He  denied  that  complainant  has 
any  interest  in  any  of  the  lands  described  In 
tbe  exhibits.  The  answer  contains  many 
averments  and  denials  In  particular  of  tbe  al- 
legations of  the  bill,  and  was  a  complete  deni- 
al qiedflcally  and  generally  of  the  alleged 
equities  of  the  bUl. 

Mrs.  Beaduun  also  answered  the  bill,  con- 
fining her  averments  and  denials  to  tbe  Gai^ 
vln  and  McGregor  properties,  which  she 
averred  were  acquired  by  her,  and  there  was 
no  agreement  written  or  oral,  with  the  com- 
plainant affecting  tbe  same.  Her  answer  dis- 
claimed any  knowledge  of  the  otber  allega- 
timisof  tbe  bill. 

Replications  were  filed  and  a  special  mas- 
ter appointed  to  take  the  testimony  and  re- 
port tbe  same. 

In  February,  1819.  tbe  chancellor  rendered 
a  final  decree  disibisslng  tbe  bill  of  complaint 
upon  tbe  finding  that  the  complainant  bad  not 
sustained  tbe  equities  of  the  bill  of  com- 
plaint From  tbla  decree  the  complainant 
^tpealed. 

niere  are  14  assignments  of  error  which 
qoestlim  tbe  correctness  of  tbe  chancellor's 
mlings  npon  the  admission  of  certain  evi- 
dence, bis  finding  as  to  tbe  equities  of  the 
case,  and  as  to  otber  matters  which  do  not 
appear  dearly  to  be  involved. 

[1]  The  ninth  assignment  questions  the 
correctnan  of  the  decree  in  so  far  as  It  af- 


fects the  properties  alleged  In  tbe  bill  to  be 
in  the  name  of  Mrs.  Beacham,  upon  tbe 
ground  that  there  was  no  testimony  by  Mrs. 
Beacham  denying  the  allegations  of  the  bill. 
Mrs.  Beacbam's  answer  was  a  complete  denial 
of  tbe  allegations  of  tbe  bUl  In  so  far  as  tbey 
affected  tbe  two  properties  owned  by  her, 
namely,  the  "Oarvln"  and  "McGregor" 
grovest  Tbat  she  did  not  testify  in  the  case 
is  no  ground  for  reversing  the  decree  so  far 
as  those  pr<^)erties  are  concerned.  To  have 
charged  those  properties  with  a  trust  in  her 
name  for  tbe  benefit  of  a  partnership  alleged 
to  have  existed  between  tbe  complainant  and 
defendant  it  was  necessary  for  the  complain- 
ant to  have  established  tbe  allegations  of 
bis  bill  as  to  Mrs.  Beacbam's  part  in  de- 
frauding tbe  complainant  as  well  as  the  de- 
fendant Braxttm  Beacbam's  fraudulent  con- 
duct in  these  transaxitions.  Tbe  burden  was 
upon  the  complainant  Tbe  allegatl(ms  of 
bis  bill  did  not  place  any  burden  upcm  Mrs. 
Beacham,  who  owned  the  two  properties,  to 
prove  her  h(mesty  and  good  faith  in  acquir- 
ing them.  She  answered  the  bill.  Tbe  bur- 
den then  rested  upon  tbe  osnplalnant  to 
prove  the  allegations  by  which  be  sought  to 
charge  tbe  property  with  a  trust  See  16 
Qyc.  370-102;  Grlflltb  v.  Henderson,  55  Fla. 
626,  46  South.  1003 ;  Marvin  v.  Hampton,  18 
Fla.  131;  Watson  t.  Bair.  73  Fla;  266,  74 
South.  817:  Nlms  v.  Nims,  23  Fla.  69,  1 
South.  527;  Lofton  v.  Sterrett.  23  Fla.  565,  2 
South.  837;  Parramore  t.  Hampton,  65  Fla. 
672,  46  South.  992. 

[2]  As  to  tbe  properties  acquired  by  Mrs. 
Beacham,  the  complainant  alleged  certain 
facts  upon  which  he  prayed  the  court  to  de- 
clare a  trust  The  bill  alleged  that  the  mat- 
ter rested  In  parol.  The  evidence  therefore 
was  required  to  be  so  dear,  strong,  and  un- 
equivocal as  to  remove  from  the  mind  of  the 
chancellor  every  reasonable  doubt  as  to  tbe 
existence  of  the  trust  See  Geter  v.  Sim- 
mons, 67  Fla.  423,  49  South.  131 ;  Johnston 
V.  Sberdiouse,  61  Fla.  647,  64  South.  892. 

We  find  no  basis  in  the  record  for  tbe 
tenth  assignment,  which  the  appellant  says 
arose  at  tbe  final  bearing  on  some  question  - 
involving  the  statute  of  frauds.  Tbe  eleventh 
assignment  asserts  that  the  decree  was  fram- 
ed "after  argument  of  oonnsd  for  tbe  de- 
fendants upon  adjudicated  points"  In  disre- 
gard of  the  decision  of  this  court  ^nie 
twelfth  assignment  charges  that  the  chancd- 
lor  at  the  final  bearing  "considered  the  de- 
murreifl  of  the  defendants"  which  bad  been 
overruled  and  such  orders  sustained  by  this 
court  These  questions  seem  to  have  no  ba- 
sis in  the  record.  Tbe  chancellor  at  the  final 
hearing,  so  the  record  shows,  dedded  that 
the  complainant  bad  "not  sustained  the 
equities  as  alleged  in  his  UU  of  complaint 
and  that  the  equities  are  with  the  d^end- 
ants."  Tbe  decree  entered  was  tbat  tbe  UU 
should  be  dismissed. 
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[3]  The  first  question  presented  Is  whether 
sndi  finding  of  fact  by  the  chancellor  and  the 
decree  entered  thereon  appears  from  the  rec- 
ord clearly  to  have  been  erroneoas.  See 
Johns  V.  Bowden,  72  Fla.  630,  73  Sonth.  603 ; 
Parrell  v.  Forest  Inv.  Co.,  78  Fla.  191,  74 
South.  216,  1  A.  L.  B.  25;  Simpson  t.  First 
Nat.  Bank  of  Pensacola;  74  Fla.  539,  77 
Sonth.  204. 

[4]  What  may  have  transpired  at  the  final 
hearing,  what  agreements  wer^  made,,  or 
what  reasons  were  given  by  the  judge  for 
his  decisions,  are  not  part  of  the  record. 
Nor  is  the  conrt  concerned  with  them.  If 
the  decree  la  Justifled  because  of  InsufSdent 
evldoice  to  satisfy  the  chancellor  of  the  ex- 
istence of  the  partnership  between  the  com- 
plainant and  defendant,  It  must  be  affirmed, 
notwithstanding  what  his  utterances  may 
have  been  at  the  hearing.  We  will  therefore 
consider  the  seventh,  eighth,  thirteenth,  and 
fourteenth  assignments  of  error,  which  pre- 
sent the  question  of  the  correctness  of  the 
decree.  We  agree  with  counsel  for  appellant 
that  the  law  of  the  case  as  presented  by  the 
bUl  of  complaint  was  settled  on  the  first  ap- 
peal. If  the  allegations  of  the  bUl  of  com- 
plaint were  established,  tlie  complainant 
would  be  entitled  to  an  accounting.'  We 
have  examined  the  testimony  of  the  witness- 
es as  shown  by  the  record,  and,  while  there 
may  be  some  slight  evidence  of  the  existence 
of  a  copartnership  between  the  complainant 
and  defendant.  It  Is  all  perfectly  capable  of 
explanation  upon  another  theory  than  that 
of  the  existence  of  a  partnership  between 
Mr.  Hill  and  Mr.  Beacham.  The  chancellor 
did  not  regard  the  testimony  of  the  complain- 
ant and  his  witnesses  as  sufficient  to  estab- 
lish the  allegations  of  the  bill,  and  in  so  far 
as  the  existence  of  any  fraud  upon  Mrs. 
Beavham's  part  la  concerned,  to  affect  the  ti- 
tle in  her  to  the  McGregor  and  Garvin  prcip- 
ertles,  there  is  no  evidence  whatsoever.  W4 
do  not  agree  with  counsel  that  there  was  no 
denial  of  the  alleged  fraud.  The  answers  of 
both  Mr.  Beacham  and  his  wife  deny  the 
existence  of  any  relations  with  Mr.  Hill  out 
of  which  it  Is  charged  the  alleged  fraud 
grew.  A  denial  of  the  alleged  fiduciary  re- 
laticms  was  a:  denial  of  the  fraud.  If  there 
was  no  sndi  agreement  between  the  parties 
as  alleged,  then  there  was  no  fraud  In  Mrs. 
Beacham  taking  the  title  to  the  property  in 
her  own  name  It  does  appear  from  the  an- 
swer of  Beacham  that  he  paid  the  purchase 
.price  of  tbe  two  prxqierties  and  gave  them  to 
his  wife.  He  also  admits  that  he  promised 
the  complainant  to  give  him  a  fourth  inter- 
est in  ttie  grove  provided  he  did  certain 
thhigs,  wUcb  he  averred  the  complainant 
ftilled  to  do.  But  that  agreement  did  not 
constitute  a  partnership  agreement  As  to 
whether  any  work  was  done  on  the  proper- 
ties, the  chancellor  decided  that  issue  with 


the  defendants.  We  do  not  find  In  the  record 
sufficient  evidence  to  establish  the  existence 
of  the  partnership  whidi  the  complainant  al- 
leged existed,  over  the  chancdlor's  findings 
that  it  did  not  exist.  The  testimony  as  to 
the  tax  lands,  pine  timber  lands,  and  other 
properties  shows  that  there  was  between  the 
parties  an  agreement  of  some  kind  whereby 
one  should  locate  the  lands,  the  other  pay 
for  them  if  he  deemed  proper  to  do  so,  and 
that  after  reimbursing  himself  for  all  expen- 
ditures from  the  proceeds  of  the  sale  of  the 
properties  the  restdues  should  be  divided  be- 
tween them. 

The  answer  admits  ttie  allegations  of  the 
bUl  as  to  the  contract  between  the  parties 
concerning  the  location  of  the  tax  lands,  but 
the  chancellor  found  that  all  settlements  had 
been  made.  We  are  unable  to  say  that  the 
evidence  shows  clearly  that  he  erred.  V<A- 
lowing  the  unbroken  line  of  decisions  of  this 
court  upon  this  rule,  we  think  that  the  de- 
cree must  be  affirmed;  so  the  decree  is  af- 
firmed. 

BBOWNB,  0.  J.,  and  TATLOB,  WHIT- 
FIBLD,  and  WEST,  JJ.,  concur. 


(aOFIlu70) 


ENGLISH  V.  STATE. 


(Supreme  Covrt  of  Florida.    June  12,  1920.) 
(Svttainu  by  ika  Court.) 

Larceny  «=>27,  32(1)— For  rwalpt  of  money 
through  conoarted   fraud,   there   nay  be   a 
oonvlctlon;  allegation  of  ownership  held  snf- 
flolant 
Where  B.  asinc  the  name  of  J.  sends  a 
telegram  to  A.,  asking  for  a  remittance  of  mon- 
ey by  wire  to  J.,  and  the  remittance  made  by 
wire  to  J.  is  delivered  to  EL  an  accompUee  of 
E.,  the  receipt  for  the  money  being  signed  by 
K.  in  J.'s  name,  and  the  money  delivered  by 
K.  to  B.,  Jones  knowing  nothing  of  the  trans- 
action,   in    an    information    charging    E.   with 
larceny  of  the  money,  the   ownership   of  the 
money  was  not  improperly  alleged  to  be  in 
J.,  and  B.  having  received  the  money  through 
his  concerted  fraud,  may  be  convicted  of  lar- 
ceny. 

Error  to  Oriminal  Oourt  of  Record,  Dade 
County;   J.  Ehnmet  Wolfe,  Judge, 

R.  Bnj^ish  was  convicted  of  larceny,  and  be 
brings  error.    Affirmed. 

Gautler  &  Riley,  of  Miami,  for  plaintiff  In 
error. 

Van  0.  Swearlngen,  Atty.  (3ea.,  and  D. 
Stuart  Glllis,  Aast  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  This  writ  of  error  was 
taken  to  a  judgment  of  conviction  on  a 
charge  of  grand  larceny.  It  anwars  that 
English  In  this  state,  using  the  name  of  A.  L>. 
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Jones,  smt  a  telegram  to  A.  In  another  state, 
asking  for  a  remittance  by  wire  to  A.  L. 
Jones.  The  remittance  was  made  by  wire  to 
A.  L.  Jones,  and  the  money  was  dellyered  in 
this  state  to  an  accomplice  of  English,  one 
Kelly,  who  signed  for  it  in  the  name  of  Jones 
and  dellTered  the  money  to  English.  Jones 
knew  nothing  of  the  transaction.  In  making 
the  remittance  A.  transferred  the  title  to  the 
money  to  Jonea  through  the  telegraph  com- 
pany as  bailee.  Possession  of  the  money  was 
delivered  by  the  bailee  to  English  through 
Kelly  by  reason  of  the  fraud  of  English  in 
wbich  Kelly  participated.  No  title  to  the 
m<»ey  passed  to  Engllah,  and  the  possessitMi 
obtained  pursuant  to  a  preconceived  feloni- 
oDB  intent  to  appropriate  to  his  own  use  was 
larcmy,  because  the  fraud  Titiates  the  trans- 
action, and  the  money  in  pursuance  of  the 
fraud  was  unlawfully  taken  from  the  lawful 
possession  of  the  bailee  of  the  owner  with 
intent  to  feloniously  appropriate  it.  The 
bailee  gave  no  title  to  Engllab.  The  owner- 
sbip  of  the  money  was  not  improperly  alleg- 
ed to  be  in  Jones,  to  whom  it  was  actually 
sent  by  A.,  and  the  possession  fraudulently 
obtained  from  the  bailee  by  Kelly  was  under 
the  drcumstancea  a  fraudulent  obtaining  of 
possession  from  the  bailee  by  English,  who  re- 
ceived the  money  from  Kelly  pursuant  to  the 
concerted  fraud.  See  17  R.  O.  L.  13,  and  cas- 
es dted ;  2  Wharton's  Crim.  Law,  p.  1851,  U 
1126,  U67,  and  cases  cited ;  People  t.  MiUer, 
lee  N.  T.  839,  02  N.  BS.  418,  88  Am.  St.  Bep. 
M6,  text,  669;  Commonwealth  t.  OoUins,  12 
Allen  (Mass.)  181 ;  2  Bishop's  New  Grim.  Lew, 
{f  812,  822. 
Judgment  affirmed. 

BROWNE,   C.   J.,   and   TAYLOB,  EIUS, 
and  WEST,  J  J.,  concur. 


(Tt  viK  mi 

ANDERSON  at  il.  v.  DENT  at  al. 

(Snpreme  Oonrt  of  Tlorida.     Jane  8,  1920.) 

ISi/Oaiiu  In  tke  Courts 

Raliraaila  «=>2I4— Dlseoatlauanoe  of  operattan 
wlthoat  oiakiag  state  party  onaathortced. 
While  coarts  will  not  by  mandamus  under- 
take to  compel  the  continaed  operation  of  a 
railroad  that  does  not  and  cannot  pay  operat- 
inc  e^enaes,  yet  a  conrt  of  equity,  in  enforo- 
ing  contract  liens  upon  railroad  property  for 
credits  obtained  upon  tbe  faith  of  the  railroad 
as  a  going  concern,  tiaa  no  authority  to  order 
the  operation  of  the  road  discontinued  and  the 
road  dismantled  to  be  sold  as  Junk,  at  least 
when  the  state,  who  is  Interested  in  the  con- 
tinned  use  of  the  franchise  granted  to  operate 
tbe  railroad  as  a  common  carrier,  is  not  a 
party  to  the  proceedings. 

Browne,  O.  J.,  dissenting. 


Appeal  from  Gircait  Court,  Washington 
County. 

Suit  by  Oeorge  H.  Dent  and  others  against 
the  Birmingham,  Columbus  &  St  Andrews 
Railroad  Company  and  the  Central  Trust 
Company  of  New  York.  The  trustee  ntuned 
in  the  railroad  bonds,  to  enforce  liens  by  sale 
of  property,  on  which  a  receiver  was  appoint- 
ed, with  intervention  by  J.  L.  Anderson  and 
W.  M.  Gordon,  on  whose  petition  a  sale  of 
railroad  property  was  ordered,  with  petition 
after  no  bids  had  been  received  by  the  Oen- 
tral  Trust  Company  of  New  York  and  inter- 
veners for  an  order  tliat  railroad  be  discon- 
tinued and  material  sold.  Demurrer  to  lat- 
ter petition  by  W.  8.  Keybum,  executor  of 
J.  B.  Reybum,  deceased,  susteined,  and  In- 
terveners and  the  Coitral  Trust  Company  of 
New  York  appeal.   Order  affirmed. 

BL  O.  Maxwell,  of  Fensacola,  and  West- 
moreland, Anderson  ft  Smith,  of  Atlanta,  Ga., 
for  appellants. 

Phillipa  ft  Brace,  of  Ghipl«y,  Cor  awellees. 

WBJTgTELD,  J.  A  bill  was  brought  by  cer- 
tein  bondholders  and  other  creditors  against 
the  Birmingham,  Columbus  ft  St  Andrews 
Railroad  Company  and  the  Central  Trust 
Company  of  New  York,  to  impress  a  lien  up- 
on the  property  of  the  railroad  company,  and 
to  enforce  the  Un  by  sale  of  the  property; 
there  being  also  a  prayer  tor  a  receiver  pen- 
dente lite  and  for  general  relief.  The  Central 
Trust  C<Mnpany  of  New  York  was  tbe  tmsten 
named  in  the  bonds  of  the  railroad  company. 
A  receiver  was  appointed.  Pending  litigation 
Interested  parties  were  p^mltted  to  inter- 
vene. On  petition  of  interveners  a  sale  of 
the  property  of  the  railroad  company  was 
ordered.  The  master  appointed  to  make  the 
sale  reported  that  the  railroad  property  was 
duly  offered  for  sale,  and  that  "no  bid  was 
made  or  received." 

The  Central  Trust  Company  of  New  York 
and  two  Interveners  petitioned  the  court  for 
an  order  requiring  tbe  master  to  "dismantle 
the  railroad  and  to  remove  the  materials 
comprising  the  same"  to  some  convenient 
place,  and  to  sell  said  material  upon  such 
terms  and  conditions  as  the  court  may  direct 
The  petition  of  the  two  interveneni,  indorsed 
by  the  Central  Trust  Company,  states: 

That  the  former  decree  of  sale  "contemplat- 
ed that  the  purchaser  or  purchasers  of  said 
railroad  propertjes  ahould  continae  to  run  or 
operate  the  railroad  as  a  going  concern,  and 
should  not  have  the  right  or  privilege  of  dis- 
mantling the  railroad  and  selling  the  material, 
rolling  stock,  equipment  or  personal  effects 
thereof.  That  as  is  well  known  to  the  conrt, 
said  railroad  is  bnt  a  fragment  without  con- 
nections  or  termini  of  any  importance,  and 
has  never  been  operated,  either  by  the  rail- 
road company  or  by  receiver,  at  a  profit;  that 
said  railroad  begins  at  Ohipley,  na.,  and  runs 
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•ome  19  or  20  miles  Bonthwest  towards  St. 
Andrews  Bay,  on  the  Golf  of  Mexico,  and  fails 
to  reach  said  bay  by  some  20-odd  miles,  and 
indeed  ends  practically  in  the  woods,  at  a 
point  of  no  commercial  importance  whatsoever; 
and,  in  order  to  operate  it  at  aU,  the  receiver 
has  been  nnder  the  necessity  of  renting  from 
a  private  corporation  some  20  miles  of  road  of 
an  inferior  character,  which  connects  the  line 
of  defendant's  railroad  with  St.  Andrews  Bay, 
wliicfa  line  of  fragmentary  road  is  not  only 
not  the  property  of  defendant  railroad  com- 
pany, but  cannot  be  conveyed  to  a  purchaser 
thereof,  bat  may  at  any  time  in  the  fatnre  be 
taken  away  from  the  receiver  or  from  the 
purchaser  of  the  defendant  railroad.  That 
while  the  receiver  in  tliis  cause  has  been  able, 
and  in  a  very  nnsatisfactory  way,  to  operate 
the  defendant  railroad,  by  renting  the  fragmen- 
tary road  above  referred  to,  this  plan  has  been 
not  at  all  profitable,  and  indeed  at  times  the 
receiver  has  been  compelled  to  issue  certifi- 
cates to  borrow  money  to  pay  the  rental  for 
said  rented  road.  That  it  is  hardly  within  the 
reach  of  possibility  that  the  properties  of  the 
defendant  -  railroad  can  ever  be  sold  by  the 
coart  to  any  person  or  persons  who  will  un- 
dertake to  continue  the  operation  of  said 
railroad  under  the  circumstances,  and  who  will 
pay  anything  for  said  railroad  properties,  over 
and  beyond  a  mere  normal  sum — enough  to 
pay  receivership  expenses.  That,  therefore, 
unless  the  court  directs  or  authorizes  the  dis- 
mantling of  the  railroad  and  the  sale  of  the 
materials  thereof,  and  of  the  rolling  stock, 
equipment,  and  personal  effects  to  some  one 
who  .is  willing  to  buy  the  same  as  of  person- 
ality, with  no  obligation  to  operate  the  rail- 
road, then  the  properties  of  the  railroad  must 
be  entirely  sacrificed,  and  the  petitioners  and 
the  other  bondholders  of  the  railroad,  who  are 
the  real  owners  thereof,  must  be  entirely  sacri- 
ficed as  to  their  rights  and  interests  in  said 
railroad.  That  if  said  railroad  is  dismantled 
and  the  material,  rolling  stock,  equipment,  and 
the  personal  effects  of  said  railroad  sold  by  the 
'Court  the  same  can  be  made  to  realize  from 
$125,000  to  $175,000." 

A  demurrer  to  the  petition  was  Interposed 
on  the  following  grounds: 

"First  That  petitioners  have  not  in  or  by 
their  said  petition  made  or  stated  such  a  cause 
as  entitles  them  in  equity  to  the  relief  prayed, 
or  to  any  relief. 

"Second.  That  the  court  is  without  authority 
or  power  to  grant  the  prayers  of  the  petition. 

"Third.  That  the  relief  prayed  in  the  peti- 
tion can  only  be  granted  by  the  state  Legisla- 
ture." 

On  this  demurrer  the  court  made  the  tbl- 
lowing  order: 

"This  cause  coming  on  to  be  heard  before 
me  on  petition  of  J.  !•.  Anderson  and  W.  M. 
Gordon  and  Central  Trust  Company  of  New 
Tork,  praying  an  order  directing  the  receiver 
of  the  Birmingham,  Columbus  &  St.  Andrews 
Railroad  Company  to  dismantle  said  railroad 
and  remove  all  its  property,  rolling  stock,  iron 
rails  and  other  physical  properties  to  Chipley, 
Fla.  (or  sale  under  a  decree  of  foreclosure 


made  herein  on  the  petition  of  the  above-named 
parties  and  other  interveners,  upon  demurrer 
to  said  petition,  filed  by  W.  S.  Reybum,  ex- 
ecutor of  the  estate  of  J.  E.  Reybum,  de- 
ceased, the  owner  of  the  majority  of  the  bonds 
issued  by  said  company  under  a  first  mortgage 
foreclosed  as  aforesaid,  and  counsel  for  said 
parties  having  argued  same  before  this  court 
on  March  30,  1918,  and  submitted  briefs  on 
the  question  raised  by  said  demurrer,  and  the 
court  having  duly  and  fully  considered  same, 
and  now  being  advised  of  Its  judgment  to  be 
given  on  said  demurrer,  it  is  therefore  consid- 
ered, ordered,  and  adjudged  that  said  demur- 
rer be,  and  the  same  is  hereby,  sustained. 

"It  is  further  ordered  that  the  relief  prayed 
be,  and  the  same  is  hereby,  denied. 

"Done  and  ordered  at  Chipley,  Fla.,  this  the 
16th  day  of  June,  A.  D.  1918. 

"D.  J.  Jones,  Judge." 

From  this  order  the  two  Interveners,  J.  L. 
Anderson  and  W.  M.  Gordon,  and  the  Central 
Trust  Company  of  New  York  appealed. 

In  State  ez  rel.  Railroad  Com'rs  v.  Bollock, 
78  Fla.  — ,  82  South.  866,  this  court  announc- 
ed the  following  propositions  of  law: 

"The  operation  of  a  common  carrier  railroad 
is  a  business  so  affected  with  a  public  interest 
that  when  once  undertaken  and  begun  it  can- 
not be  discontinued  and  the  road  so  operated 
abandoned  and  authorized  to  be  dismantled  by 
a  proceeding  in  which  the  state  and  the  public 
are  not  represented,  when  sudi  discontinuance 
and  dismantling  has  not  been  consented  to  by 
the  state. 

"A  circuit  court  in  this  state  has  no  juris- 
diction, in  a  suit  brought  by  a  trustee  against 
a  common  carrier  railroad  company,  to  fore- 
close a  trust  deed  upon  the  properties  of  such 
railroad  company,  given  to  the  trustee  to  se- 
cure the  payment  of  the  indebtedness  of  the 
railroad  company,  without  the  assent  of  the 
state  to  order  the  railroad  dismantled,  its  prop- 
erties sold  and  removed,  and  its  operation  as 
a  common  carrier  discontinued." 

While  courts  will  not  by  mandamus  under- 
take to  compel  the  continued  operation  of  a 
railroad  that  does  not  and  cannot  pay  oper- 
ating expenses,  and  because  of  Its  physical 
condition  the  operation  of  the  road  Is  danger- 
ous to  Its  operators  and  to  the  public  (see 
State  ex-reL  Burr  v.  Tavares  &  O.  R.  Co.,  82 
South.  833;  Brooks-Scaulon  Co.  ▼.  Railroad 
Commissioners  of  Louisiana,  251  U.  S.  396, 
40  Sup.  Ct  183,  64  L.  E3d.  — ,  decided  Janu- 
ary 6,  1920),  yet  a  court  of  equity.  In  enforc- 
ing contract  liens  upon  railroad  pi^erty  for 
credits  obtained  upon  the  faith  of  the  rail- 
road as  a  going  concern,  has  no  authority  to 
order  the  operation  of  Uie  road  dtscontinned 
and  the  road  dismantled  to  be  sold  as  junk, 
at  least  when  the  state,  who  Is  Interested  in 
the  continued  use  of  the  franchise  granted  to 
operate  the  raUroad  as  a  common  carrier,  Is 
not  a  party  to  the  proceedings  (State  ex  rel. 
Railroad  Com'rs  v.  Bollock,  anpra). 

The  state  was  not  made  a  party,  and  did 
not  appear  In  the  proceedings,  and  there  was 
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no  error  In  anatainlng  a  demnrrer  to  the  pe- 
tition asking  for  a  dtmnantUng  of  the  rail- 
road. 
Order  affirmed. 

TAYLOR,  S2LLIS,  and  WEST,  JJ.,  ooncor. 
BBOWNE,  a  3.,  dissents. 


<Tt  FU.  SM) 

LOCKHART  at  al.  v.  STATE. 

<8i9reme  Coart  of  Florida.    May  13,  1920.) 
(Syttdbut  by  the  Court.) 

1.  Lawtfaau  «=95— Indictment  for  Nviaa  la 
open  adultery  held  not  fatally  defeotlve. 

An  iDdictmeot  that  charges  defendants  'with 
baving  lived  and  cohabited  together  in  an  open 
state  of  adaltery  on  Jnly  4,  1919,  and  on  divers 
and  many  other  days  within  two  years  next  pre- 
ceding the  date  of  the  findlBg  and  presenting  of 
the  indictment,  and  that  Berta  Bodgera  and 
Tine  ]jo<&liart  did  then  and  there  live  and  co- 
habit together  in  an  open  state  of  adultery  when 
Berta  Bodgera  then  and  there  had  a  lawful 
husband  living,  Berta  Bodgers  then  being  mar- 
ried to  Jim  Bodgers,  and  that  Berta  Bodgepi 
had  a  husband  living  on  the  date  named  in  the 
indictment,  Jnly  4,  1919,  and  between  that  date 
and  that  of  ffling  the  indictment  on  the  16tb 
day  of  October,  1919,  is  not  fatally  defective,  as 
vague,  indefinite,  uncertain,  and  insufficient. 

2.  Criminal  law  «=>II59(2)— Verdict  supported 
fey  eiroomstantial  evidence  will  not  be  dis- 
turbed. 

Where  there  la'  substantial  competent  evi- 
dence of  all  the  facta  legally  essential  to  sup- 
port the  verdict,  and  there  is  nothing  in  the 
record  to  indicate  that  the  Jury  were  inflnenced 
by  considerationB  outside  the  evidence,  this 
eonrt  will  not  disturb  the  verdict 

3.  Lewdness  <e=3l,  9— Single  acst  will  not  sup- 
port charge  of  open  adultery,  but  evidence 
thereof  admissible. 

A  single  act  of  adultery,  unsupported  by 
other  drcnmstancea,  is  insufficient  to  support  a 
charge  of  living  in  an  open  state  of  adultery, 
but  where  it  is  shown  that  the  parties  were  liv- 
ing in  the  same  house,  that  the  woman  cooked, 
washed,  and  kept  house  for  the  man,  that  he 
introdaced  her  to  uthers  as  his  wife,  and  that 
they  were  seen  constantly  together  and  acting 
generally  as  husband  and  wife,  testimony  of 
the  single  act  was  competeut  to  establish  the 
immorality  that  was  necessary  in  connection 
with  the  other  drcumstances  to  conatitnte  the 
offense. 

4.  Criminal  law  «=>829(i)— Court  may  refusa 
•pedal  Instructions  embodying  the  principle 
oovered  by  the  general  charge. 

When  the  court  in  its  general  charge  covers 
dearly  and  fully  all  the  legal  questions  affecting 
the  cause,  it  is  not  error  for  the  conrt  to  re- 
fnae  to  give  special  instmctions,  couched  in 
different  language,  embodying  the  principle  cov- 
ered by  the  general  charge. 


Error  to  drcolt  Conrt,  Tackaon  Cioiuity; 
G.  L.  Wilson,  Judge. 

V.  Tine  Lockhart  and  Bertha  Bodgers, 
alias  Berta  Bodgers,  were  oonvlcted  of  liv- 
ing and  cohabiting  together  In  an  open  state 
of  adultery  while  the  defendant  Bodgers 
then  bad  a  lawful  husband  living,  and  they 
bring  error.    Affirmed. 

Jefferson  D.  Stephens,  of  Marlanna,  for 
plalntlfls  In  error. 

Van  O.  Swearlngen,  Atty.  Oen.,  and  D. 
Stuart  Olllla,  Asst.  AtQr.  Oen.,  for  the  State. 

BBOWNE,  C.  J.  V.  TUie  Lockhart  and 
Berta  Bodgers  were  Indicted  and  convicted 
In  Jackson  county.  Omitting  the  formal 
portion,  the  Indictment  alleges  that — 

"On  the  4th  day  of  July,  A.  D.  1919,  and  on 
divers  and  many  other  days  within  two  years 
next  preceding  the  date  of  the  finding  and  pre- 
senting of  this  bill  of  indictment,  did  then  and 
there  in  said  coxmty  live  and  cohabit  together 
in  an  open  state  of  adultery  when  she,  the  said 
Bertha  Bodgers,  alias  Berta  Bodgers,  then  and 
there  had  a  lawful  husband  living,  and  the  said 
Bertha  Bodgers,  aliaa  Berta  Bodgers,  then  be- 
ing married  to  one  Jim  Bodgers." 

A  motion  to  quash  on  the  grounds  that 
the  indictment  is  vague.  Indefinite,  uncer- 
tain, and  insufficient;  that  it  alleges  no 
facts  or  acts  of  defendants  constituting  the 
offense  of  adultery;  that  It  fails  to  state 
facts  sufficient  to  constitute  that  offense; 
that  It  falls  to  allege  that  the  defendants 
held  themselves  out  as  husband  and  wife,  or 
that  they  lived  together  openly  aa  husband 
and  wife,  was  denied. 

[1]  We  do  not  think  that  the  Indictment 
was  fatally  defective  on  any  of  these 
grounds.  It  charges  that  they  lived  and  co- 
habited together  In  an  open  state  of  adul- 
tery on  July  4,  1919,  and  on  divers  and  many 
other  days  within  two  years  next  preceding 
the  date  of  the  finding  and  presenting  of  the 
indictment,  and  that  Berta  Bodgers  and  Tine 
Lockhart  did  then  and  there  live  and  cohab- 
it together  in  an  open  state  of  adultery,  when 
Berta  Bodgers  then  and  there  had  a  lawful 
husband  living,  Berta  Bodgers  then  being 
married  to  Jim  Bodgiers,  and  that  Berta 
Bodgers  bad  a  husband  living  on  the  date 
named  In  the  indictment,  July  4,  1919,  and 
between  that  date  and  that  of  filing  the  In- 
dictment on  the  ISth  day  of  October,  1919. 

[2]  The  second  assignment  Is  based  upon 
the  denial  of  the  motion  for  a  new  trial,  the 
first  and  second  grounds  of  which  attack  the 
sufficiency  of  the  erldoice  to  support  the 
verdict. 

The  couide  lived  together  five  or  six  miles 
from  Marianna.  Several  witnesses  testified 
to  seeing  them  together  in  Marianna  on  a 
number  of  occasions,  when  they  demeaned 
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themselves  towards  eadi  other  as  husband 
and  wife. 

Jim  Rodgers,  the  husband  of  Berta,  took 
big  wife  and  baby  to  Alabama,  and  Iiock- 
hart  followed  them  there  and  carried  Berta 
and  her  child  back  to  his  home  near  Harl- 
anna.  LlUy  Morgan  went  to  live  In  the 
house  with  the  defendants  on  April  28,  1919, 
and  lived  there  for  three  weeks.  She  testi- 
fied over  objection  of  the  defendants  that — 

"One  morning,  dnring  the  time  I  lived  there, 
I  got  np  early  and  went  throagh  the  room,  and 
saw  them  in  bed  together.  She  was  laying  flat 
on  her  back  with  her  head  on  hie  arm,  with 
her  face  tnmed  toward  his."  "I  saw  him  go 
in  that  room  every  night,  and  come  out  the  next 
morning.  Never  saw  them  in  bed  together  but 
that  one  time.  Yes;  I  am  a  married  woman. 
BIy  first  husband  died.  I  do  not  know  where 
my  present  husband  is.  I  know  the  usual  con- 
duct of  married  people,  I  have  been  twice  mar- 
ried. During  the  time  that  my  husband  and  I 
lived  in  the  house  with  the  defendants,  they 
lived  together  just  like  they  were  married  to 
each  other.  She  run  the  house,  and  he  provid- 
ed what  was  needed.  They  stayed  in  a  room 
with  two  beds  in  it  They  slept  together  in  one 
bed  and  two  of  hia  grandcliildren  and  her  child 
slept  in  the  other  bed.  That  was  the  way  they 
had  it  arranged." 

A  witness  testified  that  Lockhart  and 
Berta  Rodgers  visited  at  his  house,  and  in- 
troduced Berta  to  his  family  as  his  wife. 
Two  witnesses  testtfled  that  tbey  met  the 
couple  on  the  road  on  one  occasion,  and  In 
the  course  of  a  conversation  Lockhart  point- 
ed out  Berta  to  them  as  his  wife. 

The  defendant  Lockhart  testified.  In  -sub- 
stance, that  Jim  Rodgers  and  his  wife  Berta 
were  living  on  his  place  when  Jim  was  draft- 
ed, and  when  he  left  he  told  Lockhart  to 
take  care  of  his  wife  for  him  until  he  came 
back.  He  took  care  of  them  the  best  he 
could.  Living  in  his  house  with  him  were 
three  small  grandchildren  and  a  grown 
daughter  part  of  the  time,  and  Berta  lived 
there  also.  He  said  he  slept  In  one  of  the 
large  rooms  with  his  grandchildren,  and 
Berta  slept  In  the  other  room  with  her  child. 
He  denied  ever  having  been  in  bed  with  Ber- 
ta Rodgers.  He  said  that  when  Rodgers  re- 
turned from  the  army  he  took  his  wife  and 
child  to  Alabama,  but  Berta  said  she  want- 
ed Lockhart  to  hire  her  to  do  his  cooking 
and  washing  and  keep  house  for  him,  and 
he  went  to  Alabama  after  her  and  brought 
her  back.    He  thought  she  had  a  right  to 


cook  and  wadi  and  keep  house  for  htm,  as  he 
had  to  have  somebody.  He  was  to  give  her 
$6  a  month  for  her  work.  She  had  lived  in 
his  house  with  him  ever  since  she  came  back 
from  Alabama.  He  denied  having  told  Dees 
that  she  was  his  wife,  but  admitted  saying 
in  the  presence  of  Floyd  and  Schutes  that 
she  was  his  wife,  but  said  he  was  Just  Jok- 
ing. 

Berta  Rodgers'  testimony  was  substantial- 
ly the  same  as  that  of  Lockhart  She  says 
Jim  Rodgers  was  her  husband,  and  they 
were  living  at  Lockhart's  place  when  he 
went  to  the  army,  and  that  she  continued  to 
live  in  the  house.  She  also  denied  ever  hav- 
ing been  in  bed  with  Lockhart 

It  is  not  necessary  to  set  out  the  testimony 
to  any  greater  extent;  for,  after  careful  con- 
sideration of  all  of  It,  we  find  there  was  sub- 
stantial evidence  to  support  the  verdict 

The  fourth  ground  In  the  motion  for  a  new 
trial  Is  based  upon  the  admission  of  testi- 
mony by  the  state's  witoess  Lilly  Morgan 
about  having  seen  the  defendants  in  bed  to- 
gether. 

[3]  While  a  single  act  of  this  character, 
unsupported  by  other  circumstances.  Is  In- 
sufficient to  support  a  charge  of  living  in  an 
open  state  of  adultery,  still  where  it  Is  shown 
that  the  parties  were  living  in  the  same 
bouse,  that  the  woman  cooked,  washed,  and 
kq)t  house  for  the  man,  that  he  introduced 
her  to  others  as  his  wife,  and  that  they  were 
seen  constantly  together  and  acting  general- 
ly as  husband  and  wife,  testimony  of  the  sin- 
gle act  was  competent  to  establish  the  im- 
morality that  was  necessary  In  connection 
with  the  other  circumstances  to  constitute 
the  offense. 

[4]  Special  charges  Nos.  2  and  4  that  the 
trial  Judge  refused  to  give  attempt  to  epito- 
mize the  defendants'  testimony,  and  to  in- 
struct the  Jury  that  If  they  believe  It  Qiey 
should  acquit  the  defendants. 

We  think  the  court  folly  covered  la  Its 
general  charge  all  the  legal  prlndples  em- 
bodied in  these  charges.  Having  done  this 
clearly  and  fully.  It  Is  not  error  for  the  court 
to  refuse  to  give  special  instructiona,  coodi- 
ed  in  different  language,  embodying  the  prin- 
ciples covered  by  the  general  charge. 

Special  charge  No.  3  was  property  refused. 

The  judgment  is  afiarmed. 

TAYLOR,  WHITSTEELD,  BLIjIS,  and 
WEST,  JJ.,  concur. 
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JOHNSON  V.  STATE. 
(Saprem*  Court  of  Florida.    Jane  12,  1920.) 

(Syttaiut  by  the  Cowri.) 

I.  Crimlpal  law  ®=3463— Nonaxpart  may  da- 
Mriba  wouads  and  testify  that  'Hwo  big 
woaada"  la  breast  were  aufflcient  to  cause 
deatb. 

It  la  not  error  to  permit  a  nonexpert  wit- 
ness to  testify  as  to  the  nature  of  pistol  shot 
wonnds  in  the  body  of  a  person  recently  de- 
ceased and  to  state  that  the  wonnds,  being 
"two  big  wonnds"  in  the  breast,  were  anffident 
to  eanse  the  death  of  the  person. 

Z  Crintlaal    law    «s»l  150(2),    1 186(4)— Jodg- 
ment  will  not  be  reversed  unless  verdiot  is 
dearly  wrong;   errors  not  Injuriously  afTect- 
lag  sabstaatlal  rights  are  not  oause  for  re- 
versal. 
The  Judgment  ahoold  not  be  reversed  or  a 
new  trial  granted  in  any  case,  civil  or  crimi- 
aal,  for  errors  in  mUngs  upon  the  admission 
or  rejection  of  evidence,  or  for  errors  in  giv- 
ing or  refnsing  charges,  or  for  errors  in  any 
other  matter  of  procedure  or  practice,  unless  it 
■hail  appear  to  the  court  from  a  consideration 
of  the  entire  cause  that  such  errors  injuriously 
affect  the  substantial  rights  of  the  complain- 
ing party.    Nor  should  a  judgment  be  reversed 
or  a  new  trial  granted  on  the  ground  that  the 
verdict  is  not  sustained  by  the  evidence,  unless 
it  appeara  that  there  was  no  substantial  evi- 
dence to  support  the  finding,  or  that  upon  the 
whole  evidence  the  verdict  is  clearly  wrong,  or 
that  the  Jury  were  not  governed  by  the  evidence 
in  making  their  finding. 


rigbt  of  aelf-defenae.  Befiamy  >.  State,  66 
Fla.  4S,  47  Soatb.  868. 

Tbe  teattmony  aa  to  statementa  made  by 
the  defendant  that  he  killed  the  deceased, 
even  if  improperly  admitted  In  evidence, 
was  harmlesa,  alnce  the  defendant  admitted 
the  killing  and  claimed  self-defense  as  a 
Justification. 

There  was  no  error  in  excluding  testimony 
tending  to  show  Improper  relations  between 
the  deceased  and  the  defendant's  wife,  as 
such  matters  had  no  direct  bearing  upon 
the  iasues  being  tried. 

There  Is  ample  evidence  to  sustain  the  ver- 
dict, and  no  errors  of  law  or  of  procedure 
appear. 

[2]  The  Judgment  should  not  be  reversed 
or  new  trial  granted  In  any  case,  dvil  or 
criminal,  for  errors  In  rulings  upon  the  ad- 
mission or  rejection  of  evidence,  or  for  er- 
rors in  giving  or  refusing  charges,  or  for 
errors  In  any  other  matter  of  procedure  or 
practice,  unless  it  shall  appear  to  the  court 
from  a  consideration  of  the  entire  cause  that 
sudi  errors  injuriously  affect  the  substan- 
tial rights  of  the  complaining  party.  Nor 
should  a  Judgment  be  reversed  or  a  new 
trial  granted  on  the  ground  that  the  verdict 
is  not  sustained  by  the  evidence,  unless  it 
appeara  that  there  was  no  substantial  evi- 
dence to  support  the  finding,  or  that  upon  the 
whole  evidence  the  verdict  Is  dearly  wrong, 
or  that  the  Jury  were  not  governed  by  the 
evidence  in  making  their  finding.  Welles 
V.  Bryant,  68  Fla.  113,  66  South.  562. 

Judgment  affirmed. 


Error  to  Olrcnlt  Court,  Columbia  Coun- 
ty ;  Mallory  F.  Home,  Judg& 

Baymond  Johnson  was  convicted  of  man- 
slan^ter,  and,  a  new  trial  being  denied,  he 
brings  error.    Afflnned. 

Cone  &  Chapman,  of  Lake  City,  for  plain- 
tiff In  error. 

Van  C.  Swearfngen,  Atty.  Oen.,  and  D. 
Stuart  Olllls,  Asst.  Atty.  Oen.,  for  the  State. 

WHITFUILD,  J.  Upon  an  Indlctmott  for 
murder  in  tbe  second  degree  Baymond  John- 
son was  convicted  of  manslaughter,  and  on 
writ  of  error  argues  here  that  errors  were 
committed  in  stated  mlinga  iqKUi  tlie  admls- 
iiibillty  of  testimony  and  in  denying  a  new 
trial. 

[1]  It  is  not  error  to  permit  a  nonexpert 
witness  to  testify  as  to  the  nature  of  pistol 
shot  wounds  in  the  body  of  a  person  recently 
deceased  and  to  state  that  the  wounds,  be- 
ing "two  big  wounds"  in  the  breast,  were 
suffldent  to  cause  the  death  of  the  person. 
i»wards  v.  SUte,  89  Fla.  753,  23  South. 
537 ;  Bevels  v.  State,  64  Ha.  432,  59  South. 
961.  It  is  conceded  that  the  wounds  caused 
the  death;   the  defense  Interposed  being  the 


BROWNB,  a  J.,  and  TAZU)B,  BUUS, 
and  WBST,  JJ.,  concur. 


(MFla.  I) 
REALTY   MORTQAOE  CO.  V.   MOORE. 

(Supreme  C3onrt  of  Xlorida.     Juna  10^  1920^) 

(SyUahu*  by  ih»  Court.) 

1.  Mortgages  «=9559(6)— Right  to  deficiency 
must  be  determined  with  refereaoe  to  plead- 
lags  and  evidenoe. 

Upon  the  foredosnre  of  a  mortgage  upon 
real  estate,  the  right  of  the  complainant  to  a 
decree  against  the  mortgagor  for  any  balance 
that  may  be  found  to  be  due  to  the  plaintiff 
over  and  above  the  proceeds  of  sale  must  be 
determined  wiUi  reference  to  the  pleading  in 
connectioB  with  the  evidence  in  each  caae, 

2.  Mortgagee  «=>539(i)— Circuit  eoart,  under 
equity  rule  89,  may  enter  deflelenoy  decree. 

Circuit  courts,  in  cases  for  the  foreclosure 
of  mortgages,  luder  equity  rule  89  of  the  Bnles 
of  the  Circuit  Court  in  equity,  have  the  power 
to  enter  a  decree  against  the  mortgagor  for 
any  balance  that  may  be  found  to  be  due  to  the 
plaintiff,  over  and  above  the  proceeda  of  sale. 


«s>For  other  cases  see  same  topic  and  KBT-NmiBaR  In  all  Ker-Nnmbered  Digests  and  Indexes 
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f.  Mortgages  «s»5S9  (3)— Discretion  In  award- 
ing deflcleniqr  decree  lOt  afFeoted  by  equity 
rule  89. 
Eqait7  role  80  of  the  Rulea  of  the  Oircnit 
Court  in  Uquit;,  granting  to  such  courts,  in 
auits  in  equity  for  the  foreclosure  of  mortgages, 
the  power  to  render  a  decree  against  the  mort- 
gagor for  any  balance  that  may  be  found  to 
be  due  the  plaintiff,  over  and  above  the  pro- 
ceeds of  the   sale  or  sales  of  the  mortgaged 
property,  does  not  deprive  the   court  of   its 
sound  judicial  discretion  to  determine  the  right 
to  such  deficiency  decree. 

4.  Mortgaoes  «s»559(3)— Wliere  deflcleney  de- 
cree sought,  defense  must  be  presented  In  due 
eonrse  or  reasons  given;  "foreclosure  pro- 
ceeding." 

Since  the  "foreclosure  proceeding"  is  the 
judicial  means  by  which  certain  property  is  sub- 
jected to  the  payment  of  the  debt,  and  in  which 
the  amount  of  the  debt  is  ascertained  and  de- 
creed to  be  paid,  it  follows  that  any  defense 
that  may  be  offered  to  a  decree  of  foreclosure, 
or  against  a  personal  decree,  or  for  any  balance 
that  may  be  found  due  to  the  plaintiff  over  and 
above  the  proceeds  of  sale,  should  be  presented 
in  due  course  of  the  proceedings,  or  a  sufficient 
reason  given  for  not  doing  so. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fore- 
closure.] 

5.  Mortgages  «=3283  (2)— Mortgagee  by  deal- 
ings with  mortgagor's  grantee  may  lose  right 
to  defldenoy  decree. 

A  mortgagee  may  so  deal  with  the  mort- 
gagor's grantee  of  the  mortgaged  premises  as 
to  deny  to  the  mortgagee  the  right  to  a  defi- 
ciency decree  against  the  mortgagor. 

8.  Mortgages  «=>283  (3)— Defenses  of  mortga- 
gor sufficient  to  deny  right  to  defloienoy  de- 
cree after  oonveyanoe  subject  to  mortgage 
enumerated. 
Where  a  mortgagor  has  conveyed  the  mort- 
gaged property  subject  to  the  debt  secnred  by 
the  mortgage,  before  the  maturity  of  the  debt, 
and  the  conveyance  recites  that  the  grantee  as- 
sumes and  promises  to  pay  the  debt,  but  does 
not  pay  it  on  its  maturity,  nor  afterwards,  and 
the  nrartgagee  grants  extensions  of  time  for 
the  payment  of  the  debt  to  the  grantee  of  the 
mortgagor,  against  the  expressed  wish  of  the 
mortgagor,  and  continues  to  grant  extensions 
for  a  long  period  of  time  after  knowledge  that 
snch  extension  is  against  the  wish  of  the  mort- 
gagor, and  the  debt  still  remains  unpaid,  be- 
gins a  foreclosure  against  the  mortgagor  and 
the  grantee  of  the  mortgaged  property  seeldng 
to  s^  the  mortgaged  property  in  ssitisfaction 
of  the  debt  aecured  by  the  mortgage  in  the 
event  the  property  does  not  sell  for  sofBcient  to 
satisfy  the  same,  then  for  a  deficiency  decree 
against  the  mortgagor  for  snch  balance.  It  is 
i»nimi>ent  on  the  mortgagor,  in  order  to  ex- 
case  himself  for  such  defiaency  decree,  to  al- 
lege and  to  prove  that  such  extensions  were 
against  his  wish,  resulting  in  loss  in  value  of 
the  mortgaged  property,  or  that  he  had  request- 
ed a  foreclosure  of  the  mortgage  while  the 
property  was  sufficient  to  satisfy  the  demand. 
It    is    not    necessary    that    such    mortgagor 


should  liave  used  any  precise  words  or  expres- 
sion in  making  the  request  to  foreclose. 

His  objection  to  such  extension  or  exten- 
sions, the  {Minting  out  to  the  mortgagee  of  the 
danger  in  the  depreciation  of  the  mortgaged 
property  after  the  maturity  of  the  debt,  in  con- 
nection with  the  course  of  dealing  by  the  mort- 
gagee with  the  grantee,  may  be  sufficient  to 
deny  the  right  to  a  deficiency  decree. 

7.  Mortgages  4=9283(3)— Mortgagee  by  his 
coaduct  held  to  have  lost  right  to  dafleieney 
decree  after  conveyance. 

Where  the  mortgaged  property  was  auSI- 
cient  to  pay  the  debt  on  its  maturity,  and  the 
mortgagee  grants  extension  of  time  for  it* 
payment  without  the  knowledge  of  the  mmrt- 
gagor,  and,  when  the  mortgagor  hears  of  it, 
protests  against  such  extension  made  to  the 
grantee  of  the  mortgaged  property,  protests 
against  the  same,  and  denies  his  liability  by 
reason  of  such  extension,  points  out  the  danger 
of  the  mortgaged  property  depreciating  to  the 
mortgagee,  and  thereafter  other  and  continned 
extensions  covering  a  period  of  several  years 
after  the  debt  became  due,  during  which  ex- 
tended time  the  mortgaged  property  depredates 
by  reason  of  a  freeae,  and  thereafter  the  mort- 
gage is  foredoaed  and  the  mortgaged  property 
did  not  sell  for  sufficient  to  psy  the  debt,  the 
mortgagee  has  not  the  ri^t  to  a  decree  for  the 
deficiency. 

8.  Mortgages  «=>559(3)— Power  under  eqnlty 
rule  89  as  to  rendition  of  defldenoy  decree 
held  discretionary. 

The  power  vested  in  circuit  courts  in  equity 
by  rule  89  of  the  circuit  court  in  equity,  for  the 
foredosure  of  mortgages  dedaring  that  a  de- 
cree may  be  rendered  for  any  balance  that  may 
be  found  due  to  the  plaintiff  over  and  above 
the  proceeds  of  sale  or  sales,  is  a  discretionary 
one,  and  may  be  granted  or  denied  according  to 
the  facts  and  circumstances  in  each  case. 

Appeal  from  drcolt  Court,  St  Lade  Ooan- 
ty;  K.  B.  Donnell,  Judge. 

Suit  by  the  Realty  Mortgage  Company 
against  T.  Y.  Moore  to  foredose  a  mortgage 
and  for  a  deficiency  decree.  From  an  order 
denying  the  application  for  the  defldency  de- 
cree plaintiff  appeals.    Affirmed. 

Soott  M.  Loftin  and  Robert  H.  Anderson. 
iMth  of  Jacksonville,  for  appellant 

Hudson,  Wolfe  &  Ckson,  <tf  Miami,  tor  ap- 
pellea 

BULLOCK,  GlTcultJndge.  [1-1]  Appellant 
aa  complainant  in  the  lower  court  and  here- 
inafter referred  to  as  the  ccanpany,  fore- 
dosed  a  mortgage  given  to  it  by  T.  T.  Moore, 
who  is  hereinaftw  referred  to  as  the  defend- 
ant and  after  a  sale  of  the  mortgaged  prem- 
ises, report  of  and  confirmation  of  the  sale, 
which  sale  did  not  bring  sufficient  to  pay  the 
amount  of  the  final  decree  and  cost  applied 
for  a  defldency  decree  against  the  defend- 
ant which  application  was  denied,  and  from 
the  order  denying  this  appUcatl(m  takes  its 
appeal  to  this  court 
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Hie  record  shows  that  the  defendant  was 
tbe  owner  of  an  undivided  one-half  Interest 
In  a  certain  described  tract  of  land. 

On  January  24,  1906,  defendant  gave  the 
company  hla  promissory  note  In  the  sum  of 
{3,000,  due  one  year  after  its  date,  with  In- 
terest at  8  per  cent,  per  annum,  payable  semi- 
umnally,  and  to  secure  the  payment  of  the 
gald  note  gave  a  mortgage  on  his  undivided 
one-balf  Interest  in  said  lands.  The  note  is 
under  seal  and  Is  copied  at  loigth  in  the 
mortgage. 

The  mortgage  contains  the  usual  provision 
for  the  payment  of  interest  and  the  taxes  on 
the  mortgaged  premises,  cost,  expenses,  and 
solicitors'  fee,  with  a  provision  that  ■"any 
default  herein  shall  entitle"  the  mortgagor 
to  foiedoae.  The  mortgage  was  duly  record- 
ed January  27,  1906. 

On  the  7th  of  March,  1906,  the  defendant, 
by  warranty  deed,  conveyed  his  undivided 
Interest  In  said  lands  to  one  lillllan  A.  Bray, 
a  married  woman,  and  placed  her  In  posses- 
sion thereof. 

This  deed  of  craiveyance  recited,  "It  Is  ex- 
pressly  agreed  and  understood  between  the 
parties  hereto  that  this  deed  Is  made  sub- 
ject to  a  mortgage  of  three  thousand  dol- 
lars," and  refers  to  and  describes  the  mort- 
gage given  by  the  defendant  to  the  complain- 
ant, with  the  further  statement,  "and  the 
party  of  the  second  part  agrees  to  assume 
said  mortgage."  This  deed  was  recorded  on 
the  23d  of  July,  1905.  The  company  did  not 
know  of  this  conveyance  until  some  five  or 
six  weda  after  its  execution. 

Lillian  A.  Bray  instituted  partition  pro- 
ceedings of  the  said  lands,  to  which  the  com- 
pany was  a  party  defendant,  terminating 
hi  a  final  decree  on  July  11,  1910,  and  com- 
missioners appointed  who  made  partition  ot 
the  lands  and  reported  the  same,  which  re. 
port  was  approved  and  confirmed  by  the 
court  on  the  18th  of  July,  1910.  Lillian  A. 
Bray  entered  tato  the  possession  of  the  part 
■Hotted  to  her. 

While  there  is  some  testimony  in  the  reo 
Old  relative  to  a  deed  from  Lillian  A.  Bray 
to  J.  0.  Gay,  no  deeds  have  been  introduced, 
and  It  seems  that  it  Is  immaterial  for  the  de- 
tominatian  of  the  matter  now  presented. 
The  caretaker  In  the  possession  of  the  land 
on  bdialf  of  Mrs.  Bray  and  others  were  par- 
ties defendant  to  the  foreclosure  and  set 
up  certain  rights  which  are  not  material 
to  consider,  as  they  In  no  way  involve  the 
questions  submitted. 

On  Jnly  17, 1914,  the  oompany  filed  its  bill 
of  foredosnre  In  which  It  expressly  recog- 
nised the  partition  of  the  lands  and  asserted 
its  mortgage  lien  on  the  portion  of  the  land 
allotted  to  Mrs.  Bray.  The  bill  of  foreclo- 
tore  Is  in  the  ordinary  and  usual  form  with 
a  prayer  for  the  spedflc  relief  prayed,  and 
(or  general  reUet. 

Ik  detwrminiag  the  right  of  the  oomplaia- 


ant  to  decree  for  the  deficiency,  it  becomes 
necessary  to  consider  the  pleadings  and  the 
testimony. 

Interest  on  the  note  was  payable  semlan- 
nnally,  and  a  default  In  the  payment  of  any 
installment  gave  the  right  to  foreclose  the 
mortgage.  The  first  six  months'  Interest  was 
paid  at  some  time  by  TiiHlsTn  A.  Bray. 

The  answer  of  the  defendant  admits  tlie 
execution  of  the  note  and  mortgage,  is  with- 
out knowledge  as  to  the  partition  of  the 
lands,  or  of  the  Interest  of  the  other  defend- 
ants; sets  up  the  assumption  of  the  debt  by 
the  grantee,  and  that  the  conveyance  was 
with  the  knowledge  and  consent  of  the  com- 
pany, and  that  it  agreed  to  look  to  Mrs.  Bray 
for  payment;  and  dealt  with  Mrs.  Bray  as 
the  actual  debtor,  sent  her  interest  state- 
ments, and  collected  Interest  from  Mrs.  Bray 
and  not  the  defendant  That,  without  the 
knowledge  of  the  defendant,  complainant 
made  agreements  for  the  extension  of  time  of 
payment,  and  that  when  the  defendant  dis- 
covered the  agreements  and  extensions  he 
protested,  and  that  he  explained  to  the  (x>m- 
plainant  the  nature  of  the  security,  and  the 
danger  of  depreciation  in  value  of  the  mort- 
gaged premises,  and  tliat  in  spite  thereof  the 
complainant,  after  the  information  thus  giv- 
en, made  further  extensions,  iiermitted  the 
Brays  to  gather  the  pineapple  crops  grown 
on  the  land  and  retain  the  proceeds  thereof, 
and  by  reason  of  the  extensions  neglected  the 
mortgaged  premises  and  the  value  greatly  de- 
predated, when,  if  it  liad  not  been  for  the 
extensions  and  the  mortgage  foreclosed  soon- 
er, the  mortgaged  property  would  have  been 
suflldent  to  satisfy  the  decree.  Defendant 
claimed  that  the  complainant  had  estopped 
itself  to  claim  or  demand  any  deficiency  de- 
cree against  him  by  its  conduct 

The  sufficiency  of  this  answer  was  not 
questioned. 

The  note  became  due  the  24th  of  January, 
1006,  with  six  months'  accrued  interest.  July 
16,  1906,  the  company  addressed  a  letter 
to  the  defendant  stating  that  "Mr.  R.  SL 
Bray  states  that  he  cannot  well  pay  more 
than  $600.00  on  the  $3000.00  mortgage  whldi 
you  and  your  wife  gave  us"  and  called  at- 
tention that  the  note  was  due  January  24, 
1906.  The  letter  continuing  said,  "At  Mr. 
Bray's  earnest  request  we  extended  it  six 
months,"  and  further  stated  as  defendant 
was  primarily  liable,  "We  do  not  feel  like 
agreeing  to  extend  it  again  without  your 
consent."  To  this  letter  the  defendant  imme- 
diately replied,  on  Jnly  19,  1906,  expressing 
surprise,  and  said: 

"If  you  expected  me  to  see  this  loan  paid  you 
certainly  should  not  have  granted  an  extension 
from  January  26th,  1906,  to  the  present  time 
without  my  consent,  thus  giving  the  holder  of 
the  property  not  only  the  benefit  of  the  year's 
crop,  but  giving  him  the  advantage  of  curtail- 
ing axpoiacs  at  the  expenaa  ef  fatnre  crops. 
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Pineapple^  property,  especially,  does  not  remain 
at  a  Btandatill,  but  appreciate*  or  rapidly  de- 
predates according  to  the  attention  it  receives. 
I  may  say  I  certainly  should  not  have  agreed 
to  an  extension  in  the  circumstances,  if  I  had 
been  liable  for  the  debt  and  had  been  advised  at 
the  time." 

On  August  13,  1906,  the  company  replied 
to  the  letter  of  the  defendant  last  mentioned, 
stating  that  Mrs.  Bray  bad  paid  interest  to 
January  24, 1906,  but  no  part  of  the  principal, 
and  submitted  the  question  to  the  defendant 
If  he  was  "willing  to  have  it  extended  any 
longer,"  saying.  If  not,  *Ve  must  foreclose." 
To  this  letter  the  defendant  replied, 
"9A6/1906,"  saying,  "I  must  refer  yon  to 
my  letter  of  July  19th,  to  which  I  can  add 
nothing  further." 

As  between  the  complainant  and  the  de- 
fendant the  matter  of  the  note,  or  Its  pay- 
ment, was  not  mentioned  for  about  four 
years,  when  on  January  29, 1910,  a  statement 
of  Interest  was  sent  by  the  company  to  the 
defendant,  which  statement  said:  "The  In- 
terest amounting  to  9120.00  on  your  mortgage 
fell  due  on  Jany.  24th,  1910.  Please  remit 
or  call  at  my  ofBee  and  settle  promptly,  and 
oblige"— to  which  the  deiiendant  immediately 
replied,  stating  that  when  the  company  "ar- 
ranged with  the  owner  of  the  property  which 
the  mortgage  covers  for  an  extension,  without 
giving  me,  or  my  Interest  consideration,  I 
felt  then  and  now  that  I  oould  not  longer 
Justly  be  held  responslWe  for  the  result"  To 
this  dlsdaimer  of  responsibility  and  charg- 
ing the  Imprt^er  extension  and  warning 
against  the  results,  the  company  replied  on 
February  11, 1910,  saying: 

"Sending  the  interest  notice  to  yon  was  an 
error  on  the  part  of  my  stenographer  and  I 
regret  that  the  matter  occurred." 

No  further  transactions  or  communlcaticnui 
between  the  company  and  the  defendant  took 
place. 

The  blU  was  filed  and  after  issue  the  mat- 
ter was  referred  to  a  master  and  witnesses 
were  examined,  but  we  cannot  see  that  the 
teetlmmy  has  any  bearing  on  the  matter  oth- 
er than  the  fact  of  establishing  the  condition 
and  value  of  the  mortgaged  property  at  the 
different  dates  mentioned.  The  letters  here- 
inbefore referred  to  were  Introduced  in  evi- 
dence before  the  master. 

The  company  introduced  Mr.  Chilllng- 
worth,  who  is  in  fact  the  company,  as  a  wit- 
ness, who  testified  that  the  company  looked 
to  defendant  for  payment  and  never  agreed 
to  accept  Mrs.  Bray  as  its  debtor,  and  the 
company  did  not  know  of  the  sale  for  sever- 
al weeks;  said  that  one  of  the  real  Induco- 
moits  influencing  the  loaq  was  "the  personal 
credit  and  standing  or'  defendant,  perhaps 
what  bankers  commonly  call  the  "moral 
risk";  that  it  was  good. 

We  have .  been  much  impressed  with  the 


fact  that  If  the  moral  risk,  "or  personal  cred- 
it and  standing,"  of  the  defendant  with  the 
complainant,  was  good  and  largely  InflaoiGed 
the  loan,  why  it  was  that  the  complainant  al- 
lowed practically  four  years  to  pass  and  nev- 
er refer  to  the  matter  until  long  e.ttsr  the 
note  was  due,  and  when  by  some  "error  on 
the  part  of  the  stenographer"  defendant  was 
notified  of  the  accrued  and  past-due  interest, 
for  which  he  immediately  repudiated  his  lia- 
bility, that  the  company  saw  fit  to  apologize 
for  sending  the  notice.  Whrai  Mr.  Chilling- 
worth  testified  and  with  this  letter  in  the 
record,  he  did  not  see  fit  to  make  any  ex- 
planation of  this  matter.  We  are  left  to 
conjecture  and  may  we  not,  with  the  great- 
est pn^rlety,  In  view  of  the  testimony  show- 
ing the  value  of  this  property  all  of  this 
time,  and  the  course  of  dealing  between  the 
company  and  the  grantee  of  defendant,  con- 
clude that  It  was  not  so  much  the  moral  risk, 
or  "personal  credit  and  standing"  of  defend- 
ant, but  of  the  company's  reliance  on  the 
value  of  the  property?  Evidently  the  com- 
pany, at  that  time,  was  satisfied  to  look  to 
the  mortgaged  property  for  the  debt.  De- 
fendant appreciated  the  danger  to  such  prop- 
erty and  cautioned  the  company  and  gave  the 
reasons  for  apprehension  of  depreciation, 
protested  against  extensions,  notwithstand- 
ing which  the  company  saw  fit  to  grant  con- 
tinued and  repeated  extensions  for  practical- 
ly eight  years,  and,  when  disaster  came,  is 
relying  on  the  "personal  credit  and  standing 
Of  defendant"  Do  not  these  facts  rather 
suggest  that  at  the  time  of  the  writing  of 
the  letter  of  apology,  there  was  in  the  mind  of 
the  writer,  Mr.  Ohllllngwortft,  the  real  com- 
pany, a  consciousness  of  the  fact  that  the 
course  of  dealing  between  the  company  and 
the  Brays  was  such  as  to  discharge  defend- 
ant from  llablUty? 

The  record  shows  that  In  the  year  1904  tlie 
Income  from  this  mortgaged  property  was 
14,000,  but  it  required  skillful  attention  and 
fertilization,  as  often  as  three  or  four  times 
a  year.  It  sold  In  1905  for  a  consideration 
of  $5,000 ;  some  25  or  80  acres  in  pineapples, 
worth  from  $300  to  $350  per  acre  as  Its  rea- 
sonable market  value;  the  pinean^le  grove 
remained  in  good  condltioa  from  1806  nntU 
1910,  but  after  the  cold  of  1910  the  cold  hurt 
it  or  perhaps  the  cold  of  that  year,  ISIO,  hurt 
it  nils  was  three  or  four  years  after  the 
mortgage  became  dne.  Nothing  seems  to 
have  been  done  towards  rebuilding  It  since 
1910,  80  that  the  very  identical  condition  hap- 
pened against  whldi  the  defendant  haid  cau- 
tioned the  company  and  objected  to  an  ex- 
tension  of  time  for  the  payment  of  the  note, 

The  record  shows  that  the  property  sold 
for  $1,510,  leaving  a  balance  due  on  the  de- 
cree of  $8,632.10^  for  which  the  company  now 
seeks  a  deficiency  decree  agahist  the  defoid- 
ant 

This,  court  is  not  called  upm  to  determine 
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wbetber  or  oot  a  mortgagee  conid  obtain  a ' 
Judgment  against  tbe  grantee  of  the  mortgag- 
ed premises,  where  the  deed  recited  the  ezist- 
eace  of  the  mortgage  and  that  the  grantee 
bad  asBomed  its  payment ;  bnt  the  sole  ques- 
tion is  whether  the  mortgagee  company  is  ^- 
titled  to  a  deficiency  decree  against  the  de- 
fradant  under  the  circumstances  as  disdosed 
in  tills  record. 

Rale  89  of  Bnles  of  the  Gircnlt  Conrt  In 
Equity  Is  the  only  authority  therefor.  The 
Snpieme  Court  of  Florida  Iiad  the  authority 
to  adopt  such  rule.  Snell  t.  Richardson,  07 
Fla.  386,  66  South.  S92. 

This  rule  provides  that,  "in  suits  in  equity 
for  foreclosure  of  mortgages,  a  decree  may 
be  rendered  for  any  balance  that  may  be 
fomid  due  to  tlie  plaintifF  orer  and  above  the 
proceeds  of  sale,"  and  has  been  recognized 
br  this  court  in  several  cases.  Shell  v.  Bldi- 
ardson,  supra,  and  cases  cited  at  text  page 
3»4  of  67  Fla.,  65  South.  B92 ;  Etter  v.  State 
Bank  of  Florida,  76  Fla.  203,  79  South.  724. 

"Since  a  forecloBnre  proceeding  la  the  Jndi- 
dal  means  by  which  certain  property  is  sub- 
jected to  the  payment  of  the  debt  and  in  which 
the  amount  of  the  debt  is  ascertained  and  de- 
creed to  be  paid,  it  follows  that  any  defense 
that  may  be  offered  to  a  decree  of  foreclosure, 
or  against  a  personal  decree  for  the  debt  should 
be  presented  in  due  course  daring  the  proceed- 
inta,  or  suficient  reason  given  for  not  doing 
M."    Etter  V.  State  Bank  of  Florida,  snpra. 

The  defense  against  a  deficiency  Judgment 
was  set  up  in  the  proceeding  of  foreclosure. 
The  defendant's  answer  insisted  that,  by  rea- 
son of  the  company's  course  of  dealing  and 
extensions  of  time,  it  bad  estopped  itself  to 
dalm  a  deficiency  decrea 

The  trridetux  falls  to  show  that  the  com- 
pany ever  gave  any  verbal  or  written  state- 
ment that  it  would  look  to  the  vendee  of  the 
mortgaged  premises,  or  tliat  it  had  discharg- 
ed the  defendant;  bnt  it  is  abundantly  shown 
that  it  knew  about  the  transfer  within  a  few 
weeks  after  the  conveyance,  and  did  negoti- 
ate with  tbe  grantee  and  collect  interest  from 
the  grantee,  and  made  repeated  extensions 
to  the  grantee  for  the  i>ayment  of  the  note, 
over  tbe  protest  of  the  defendant,  and  as 
far  back  as  July  16,  1906,  recognized  the  de- 
fendant's rights,  writing  the  defendant  that 
"we  do  not  feel  like  agreeing  to  extend  It 
again  without  your  consent" 

It  was  then  that  tbe  defendant  expressed 
nuprlse,  and  rather  upbraided  the  company 
for  allowing  the  grantee  to  gather  the  crops 
and  appropriate  the  proceeds,  and  told  them 
about  the  nature  of  pineapple  property  as 
likely  to  deteriorate  in  value. 

The  brlefis  of  the  learned  soUdtorB  have 
dealt  at  great  length  with  the  law  relative  to 
the  right  of  the  mortgagee  to  look  to  grantee 
of  the  mortgaged  premises,  where  the  deed 
to  him  recites  the  existence  of  the  mortgage 
and  a  radtatloa  In  the  oonv^yanoe  that  mMb 


vendee  assumes  its  payment.  This  question 
Is  not  necessarily  involved.  It  Is  a  vexed 
problem,  as  was  said  by  Mr.  Justice  Gray 
in  Union  Mut.  Ufe  Ins.  Co.  v.  Hanford,  148 
U.  S.  187, 12  Sup.  Ot  437,  36  h.  ISA.  118: 

"Few  tilings  have  been  tbe  subject  of  more 
difference  of  opinion  and  conflict  of  dedsion 
than  the  nature  and  extent  of  tbe  right  of  a 
mortgagee  of  real  estate  against  a  subsequent 
grantee  who  by  the  terms  of  the  conveyance 
to  him  agrees  to  assume  and  pay  the  mortgage." 

The  answer  of  the  defendant  does  not  set 
up  the  fact  that,  by  reason  of  the  ccmveyance 
by  him  to  Mrs.  Bray  and  the  recitations  there- 
in contained,  she  became  the  principal  and 
he  surety,  fbr  the  payment  of  the  debt,  and 
that  by  reason  of  the  unauthorized  exten- 
slmiB  he  became  discharged.  It  does  set  up 
the  fact  that  It  was  agreed  and  nnderstood 
between  the  defendant  and  his  grantee  that 
such  grantee  "should  assume  and  pay  off  the 
mortgage,  when  due,"  and  further  stated  that 
complainant  "agreed  to  look  to  the"  said 
grantee  for  the  "payment  of  tbe  mortgage." 

The  record  does  not  show  any  such  an 
agreement  in  express  terms. 

We  have  already  noted  that  the  suffldency 
of  this  answer  has  not  been  questioned  or 
tested  in  any  manner.  The  answer  does  set 
up  as  a  defense,  against  any  defldency  judg- 
ment, tbe  facts  and  circumstances  and  the 
course  of  dealing  between  the  company  and 
the  vendee  of  the  defendant,  which  were  over 
the  objections  and  against  the  expressed 
wish  of  tbe  defendant,  and  while  the  record 
does  not  disdose  any  direct  request,  in  posi- 
tive terms,  to  foredose  the  mortgage.  It  Is 
bristling  with  abimdant  evidence  of  the  va- 
rious, continued,  and  repeated  extaisi(»is,  di- 
rectly opposed  to  the  wish  and  interest  of 
the  defendant,  arbitrarily  exercised  by  the 
company,  culminating  in  the  depreciation  of 
the  mortgaged  property. 

It  cannot  be  said  that  It  was  incumbent 
on  the  defendant  to  have  used  any  precise 
language,  or  certain  form  of  expression  to 
Indicate  Ills  wish  or  request  that  the  company 
foreclose. 

The  repeated  protests  of  the  defendant  to 
the  company  against  extensions  from  the 
very  first,  and  the  pointing  out  of  the  danger 
of  loss  by  the  depreciation  in  value  of  the 
mortgaged  security,  and  more  especially 
when  assodated  with  tbe  disclaimer  by  the 
defendant  of  liability  by  reason  of  the  mak- 
ing of  tbe  extensions,  were  tantamount  to  a 
request  to  foredose.  It  certainly  shows  that 
he  did  not  assent 

The  case  of  Shepherd  v.  May,  116  V.  8. 
606,  6  Sup.  Ot  119,  29  li.  Ed.  456,  has  been 
dted.  This  case  is  clearly  distinguishable 
from  that  in  many  respects.  First,  In  the 
case  dted  the  grantee  did  not  agree  to  as- 
sume payment ;  second,  no  showing  was  mad4 
that  he  did  not  assent  to  tbe  extenaiona. 
This  dted  case  rather  Indicatea  tliat.  If  there 
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had  bera  proof  that  there  was  no  assent  to 
the  Indulgence  and  proof  of  the  assumption, 
the  ruling  might  hare  been  otherwise.  Here 
we  have  not  only  proof  that  defendant  did 
'not  consent  to  oontlnuance,  but  abondant 
proof  that  he  protested  against  Indulgence. 

'What  tbla  court  Is  called  upon  to  deter- 
mine is: 

"Has  thla  mortgagee  so  dealt  with  the  vendee 
of  the  mortgaged  premises  that  he  can  come 
into  a  conrt  of  equity,  under  the  facts  and  dr- 
cnmstances  disclosed  by  this  record,  and  de- 
mand a  deficiency  decree  against  the  mort- 
gsgor?" 

Mr.  Jones,  in  his  work  on  Mortgage  Fore- 
dosnre  (section  742),  says: 

"If  the  mortgagor  request  the  mortgagee  up- 
on the  maturity  of  the  mortgage  to  foreclose  it, 
on  the  ground  that  the  premises  are  then  suffi- 
cient to  satisfy  the  mortgage,  but  might  depre- 
date so  as  to  become  inadequate,  the  mortgagor 
will  not  be  liable  for  a  defidency  which  occurs 
through  the  mortgagor's  neglect  to  comply 
with  the  request." 

Counsel  for  appellant  In  his  brief  calls  at- 
tention to  what  we  have  Quoted  above  from 
Mr.  Jones  and  says  that  appellee's  solicitor 
did  not  quote  all  of  the  law  as  laid  down  by 
Mr.  Jones,  and  he  refers  to  the  succeeding 
paragraph  by  Mr.  Jones,  where  he  said: 
"But  the  mere  neglect  of  the  holder  of  a 
mortgage  to  enforce  it  when  he  has  not  been 
requested,"  etc.,  will  not  discharge  the  mort- 
gagor. Thla  statement  In  no  manner  quali- 
fies what  is  stated  in  the  previous  para- 
graph, for  it  is  to  be  noticed  that  the  state- 
ment is,  "The  mere  neglect,  when  he  has 
not  been  requested"  to  foreclose. 

Under  equity  rule  No.  88,  above  dted,  the 
lilstory  of  and  effect  thereof  is  set  out  at 
some  length  in  the  case  of  Snell  v.  Bidiard- 
son,  supra. 

Has  a  mortgagee,  in  a  mortgage  foreclo- 
sure, where  the  mortgaged  property  did  not 
sell  for  sufildent  sum  to  satisfy  the  decree, 
the  unqualified  and  absolute  right  to  demand 
that  a  decree  be  rendered  in  his  favor  against 
the  mortgagor  "for  any  balance  that  may  be 
found  to  be  due  to  the  plaintiff,  over  and 
above  the  proceeds  of  sale  or  sales,"  or  does 
mdi  right  depend  on  the  facts  and  dream- 
stances  in  each  case,  and  tliat  snch  "a  decree 
may  be  rendered"  when  tltose  facts  and  dr- 
comstanoes,  in  the  sound  discretion  of  the 
chancellor,  justify  it? 

In  discussing  our  rule  above  noted,  thla 
conrt  in  the  case  of  Etter  v.  State  Bank  of 
Florida,  supra,  said: 

"The  power  vested  in  the  federal  courts  by 
the  rule  [federal  court  rule]  is  a  discretionary 
one  and  may  be  exercised  or  not  as  the  court 
deems  best.  Phelps  v.  Loyhed,  1  Dill.  (U.  S.) 
612  [Fed.  Cas.  No.  11077]." 


We  have  noted  that  the  mle  referred  to 
is  rule  92  of  the  Supreme  Conrt  of  the  United 
States;  but  the  Supreme  Conrt  of  Florida, 
in  adopting  mle  89  of  drcnlt  courts  in  equity 
actions,  "followed  dosely  the  language"  of 
rule  92  of  the  Supreme  Court  of  Oie  United 
States,  and  why  should  it  not  receive  the 
same  construction? 

From  the  record,  It  has  not  been  shown 
that  the  dianoellor  committed  any  error  in 
refusing  the  application  for  defidency  dedee^ 
and  the  order  appealed  from  should  be  af- 
firmed. 

PEB  CUBIAM.  The  record  in  tliis  cause 
having  been  considered  by  this  court,  and  the 
foregoing  opinion  prepared  under  chapttf 
7837,  Acts  of  1919,  adopted  by  the  court  as 
its  opinion,  it  is  considered,  ordered,  and  ad- 
judged by  the  court  that  the  order  herein 
be,  and  the  same  is  hereby,  affirmed. 

BROWNE,  a  J.,  and  TAYLOR,  WHOV 
FIELD,  ELXtIS,  and  WEST,  33.,  concur; 


(n  na.  W) 
IHoCRANiE  et  ai.  v.  CASON. 

(Supreme  Conrt  of  Florida.     June  8,  182Q.) 

(StUalua  by  the  CourU) 

1.  Bills  and  notes  «=»476(2)— Plea  that  serv< 
Ices  constituting  consideration  had  not  bean 
performed  hsid  good. 

Where  a  promise  to  perform  a  service  is 
the  sole  consideration  for  a  promissory  note, 
a  plea,  averring  that  the  service  had  not  been 
performed,  although  the  time  agreed  on  for 
the  service  had  expired  when  the  action  was 
begun,  is  a  good  plea. 

2.  Bills  and  notes  «=3476(2)— Plea  that  vendor 
had  not  dlschargsd  mortgags  as  agreed  la 
oossidsratlon  of  note  Is  good. 

Where  one  purchases  a  tract  of  land  from 
another  subject  to  a  mortgage  given  by  the 
vendor,  who  agrees  to  satisfy  the  mortgage 
at  his  own  expense  as  consideration  for  a 
promissory  note  from  the  vendee  for  an  amount 
equal  to  the  debt  secured  by  the  mortgage,  a 
plea  that  the  payee  of  the  note  bad  failed 
to  discharge  the  mortgage  indebtedness  is  suf- 
fident  as  a  plea  of  failure  of  consideration  in 
an  action  by  the  payee  of  the  note  against  th« 
vendee  of  the  land. 

3.  AlteratloBS  of  Instmmonts  «3>20— Material 
alteratioBs  of  aoto  ooastltute  a  sofloleiit  plea 
Is  bar. 

Material  alterations  in  a  promissory  note 
constitute  a  suffident  plea  in  bar  to  an  action 
on  the  note,  and  fuU  opportunity  should  be 
given  the  defendant  to  avail  himself  of  such 
defense. 

Error   to  CSrcnit  Court,  Duval   CJounty: 
Daniel  A.  Simmons,  Judge. 
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Action  by  B.  A.  Oaaon  against  E.  Q.  Mc-  (     "And  Um  aaid  defendants  also  attach  hereto 


CJranle  and  Sam  SnmmerUn,  copartners  trad- 
ing nnder  the  firm  name  of  SnmmerUn  & 
McCranle.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

F.  Z.  Smltb,  of  Alachua,  for  plalntlfb  In 


W.  M.  Toomer,  of  JaeksonTllIe,  for  defend- 
ant In  error. 

BIiUS,  X  R.  A.  Oason  brought  an  action 
In  the  clrcolt  court  for  Duyal  coontgr  against 
Sommerlln  St  McCranle  upon  two  promts* 
sory  notes.  The  declaration  contained  two 
counts.  The  first  declared  upon  the  note 
for  $348.70,  alleged  to  hare  fallen  due  on 
August  19,  1913.  The  second  count  declared 
upon  the  note  for  (2,000  alleged  to  hare 
ftllen  due  on  August  15,  1915. 

The  defendants  for  a  plea  to  tite  second 
count  set  up  that  they  pnrdiased  a  tract  of 
land  In  the  state  of  Georgia  from  the  plain- 
tiff;  that  a  mortgage  existed  upon  the  land 
at  the  time,  which  the  plaintiff  represented 
could  be  discharged  for  $2,000;  that  the  de- 
fendants then  gave  the  plaintiff  the  note  for 
$2,000,  described  in  the  second  count,  tipon 
Q»  plalntUTs  idgreement  to  disoharge  the 
mortgage  not  later  than  December  1,  1912, 
and  It  was  averred  that  the  mortgage  was 
not  canceled,  as  agreed,  "not  later  than  De- 
cember 1,  1912." 

A  demurrer  to  this  plea  was  sustained. 
The  defendants  then  Interposed  a  second 
plea  to  the  second  count  of  the  declaration, 
which  was  as  follows: 

"Now  come  the  defendants,  and  for  an  ad- 
ditional plea  to  the  second  count  of  plaintiffs'' 
declaration  eay  that  on  or  about  the  15th  day 
of  Angnst,  1912,  th'ey  traded  with  the  plaintiff, 
among  nomerons  other  transactions,  for  a 
certain  piece,  parcel  or  tract  of  land,  known 
as  the  CSomelins  Jordan  place,  located  In  the 
112th  O.  M.  district,  in  the  state  of  Georgia, 
and  on  whidi  there  then  and  there  existed  a 
certain  mortgage  on  said  tract  of  land,  which 
■aid  mortgage  plaintiff  represented  nnto  these 
defendants  could  be  discharged  and  paid  off 
for  the  sum  of  two  thousand  ($2,000.00)  dol- 
lars, and  for  the  payment  of  which  and  for 
no  other  purpose,  these  defendants  then  and 
there  executed  the  note  referred  to  in  the 
second  count  of  plaintiff's  declaration,  and,  at 
the  same  time,  the  plaintiff  entered  Into  a  writ- 
ten agreement  with  these  defendants,  which 
■aid  agreement  is  in  the  words  and  figures  fol- 
lowing: 

"'Georgia,  Fulton  County:  I  hereby  agree 
and  bind  myself  to  have  mortgage  for  $2,000.00 
against  property  sold  this  date  to  SnmmerUn 
A  UeOranie  known  as  the  Cornelius  Jordan 
place  located  in  the  112th  O.  Bl  district,  state 
«f  Georgia,  as  described  in  a  warranty  deed 
from  me  to  the  said  Snmmerlin  &  McCranie 
Aug.  15,  1912.  Said  mortgage  will  be  canceled 
by  me  not  later  than  December  1,  1912,  at  my 
expense. 

"  'Signed  Aug.  18,  19ia  a  A  Oaaon.' 

85  SO.— U 


the  original  warranty  deed  executed  by  the  said 
R.  A.  Cason,  and  make  the  same  a  part  of 
this  plea,  and  the  defendants  further  say  that 
the  said  note  referred  to  in  the  second  count  of 
plaintiff's  dedaration  was  given  for  the  spe- 
cific purpose  of  plaintiff's  discharging  said 
mortgage  on  or  before  the  let  day  of  Decem- 
ber, 1912,  and  the  plaintiff  did  not  discharge 
the  said  note  and  mortgage  on  the  Ist  day  of 
December,  1912,  nor  before  the  institution  of 
this  suit. 

"Wherefore,  the  defendants  say  there  has 
been  a  total  and  complete  failure  of  consid- 
eration, and  of  this  they  pat  themselves  upon 
the  country." 

A  demurrer  to  this  plea  was  sustained. 
This  ruling  la  assigned  as  one  of  the  errors. 

The  verdict  and  judgment  was  for  the 
plaintiff  In  the  full  amount  of  the  principal 
of  both  notes.  Interest,  and  attorney's  fees. 

This  assignment  Is  well  taken.  While  the 
plea  Is  not  framed  In  terms  of  a  high  degree 
of  certainty,  It  undoubtedly  avers  the  follow^ 
lug  facta:  That  the  sole  consideration  for 
the  note  of  $2,000  was  the  premise  of  the 
plaintiff  to  pay  at  his  expense  the  mortgage 
for  that  sum  which  existed  upon  the  land, 
which  promise  the  plaintiff  had  failed  to  re- 
deem before  he  instituted  the  action.  The 
action  was  begun  in  Janua^,  1916. 

[1-3]  A  promise  of  the  kind  described  in 
the  plea  is  sufficient  consideration  to  support 
a  promise  to  pay,  but  a  failure  to  keep  the 
promise  constitutes  a  failure  of  the  consid- 
eration or  want  of  consideration,  and  is  a 
good  defense.    See  3  R.  O.  L.  pp.  93&-842. 

The  plea  complied  with  the  rule  announc- 
ed by  this  court  In  its  earliest  opinions.  It 
sets  forth  the  circumstances  connected  with 
the  transaction,  so  as  to  apprise  the  plaintiff 
fully  of  the  spedflc  character  of  the  defense: 

In  substance  the  plea  averred  that  the  de- 
fendants bad  purchased  from  the  plaintiff 
a  tract  of  land 'upon  which  a  mortgage  ex- 
isted for  $2,000.  That  upon  the  plaintifTs 
agreement  to  pay  that  mortgage  on  or  before 
a  certain  date  the.  defendants  executed  the 
note,  for  the  purpose  solely  of  procuring  the 
plaintiff  to  pay  the  mortgage  debt,  and  that 
he  bad  not  paid  it  when  he  brought  his  ac- 
tion on  the  note.  See  Ahren  &  Hyer  v.  Wil- 
lis, 6  Fla.  859. 

It  is  true  that  the  plea  does  not  aver  that 
tbe  def^dant  has  suffered  a  loss  by  failure 
of  Oie  plaintiff  to  pay  the  mortgage,  as  is 
required  in  cases  where  the  consideration  for 
the  promise  consists  of  goods  or  articles  pur- 
chased which  are  claimed  to  be  unsound  or 
worthless,  but  the  rule  is  not  applicable  to 
a  case  of  this  kind  where  tbe  consideration 
for  tbe  note  is  its^f  a  promise  to  perform  a 
service.  Until  the  service  Is  performed  there 
is  no  consideration,  and  the  promise  is  nu- 
dum pactum,  and  a  valid  defense  so  long  aa 
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the  note  ia  In  tlie  bands  of  tbe  payee  or  one 
who  la  not  a  bolder  in  doe  course. 

The  defendant  purchased  tbe  property  sub- 
ject to  tbe  mortgage.  The  mortgage  Is  not 
discharged.  Tbe  situation  is  the  same  as  It 
was  when  be  purchased.  His  damage,  if  ^any, 
Is  speculative,  but  the  promisee,  not  having 
performed  bis  undertaking,  has  given  noth- 
ing for  tbe  note  wbldt  be  se^s  to  enforce, 

Appllcaticm  was  made  by  tbe  defendant 
for  leave  to  file  a  plea,  averring  that  material 
alterations  bad  been  made  in  the  notes  of 
which  tbe  defendants  were  ignorant  It  was 
not  stated  in  what  tbe  alteratloits  of  tbe  notes 
omsisted;  for  that  reason  tbe  denial  of  the 
motl(»i  was  correct  But  If  the  alterations 
consisted  in  erasing  or  inserting  some  mate- 
rial matter  which  dmnged  the  obligation  of 
tbe  parties  under  tbe  original  contract,  the 
motion  should  have  been  granted,  ^ere 
can  be  no  objection  to  the  fullest  opportu- 
nity being  given  to  present  any  meritorious 
defense.  An  alteration  of  such  an  instru- 
ment must  be  spedflcally  pleaded.  Tedder 
T.  rraleigh-Unes-Smltb  Co.,  S6  Fla.  490.  46 
South.  419;  2  Cyc.  229. 

For  tbe  error  in  sustaining  tbe  demurrer 
to  fbe  additional  plea  to  tbe  second  coont, 
tbe  Judgment  is  reversed. 

HBOWNB,  0.  J.,  and  TATLOB,  WHIT- 
FCH2LD,  and  WBST,  3 J.,  concur. 


at  Fla.  tm 

SHAW  et  al.  v.  SAUNDERS  et  iL 

(Sapreme  Oourt  of  Florida.    Hay  20,  1920.) 

(ByfUbiu  by  tU  Oiturt.) 

t.  Trover  aid  convsrsion  ♦r»48    Msasare  ef 
dasiaies  for  oonvorslea  of  gsM  and  serape 
from  pins  trees. 
In  an  action  of  trover  for  tbe  conversion 
of  gain  and  scraps  taken  from  pine  tress  upon 
lands  of  others,  the  nd«  for  assessing  tbe  dam- 
ages recoverable  against  the  defendant  is:    (1) 
Where  they   are   willfol  trespassers,  the  fnU 
value  of  the  property  at  the  time  and  place  of 
demand,  or  of  suit  brought,  with  no  deduction 
for   defendants'   labor  and   expense  bestowed 
thereon;    (2)  ^ere  they  are  onintentional  or 
mistaken  trespassers,  the  value  of  the  property 
at  the  time  and  place  of  its  first  conversion. 

2.  Travsr  aad  oosvarsias  4=»67  — Imtraotlon 
hold  sqslvaleat  te  eiiarie  tiiat  plalatlffs  eouM 
Bot  reeovar  If  tras|Mss  was  wlllfal. 
In  an  action  of  trover  for  trespass  and 
conversion  of  certain  described  personal  proper- 
ty, a  charge  to  the  Jury  limiting  the  amount  re- 
coverable by  pUlntUfs  in  such  action  to  the 
actual  value  of  tiie  property  so  taken,  at  the 
time  and  place  of  its  conversion,  is  e(iniTaIent 
to  a  cliarge  tbat  the  plaintiffs  conid  not  recov- 
er the  amount  wUcfa  might  be  recoverable  by 
them  if  the  trespass  had  been  willful. 


3.  Trover  and  oonvsrslon  4=»69— Where  thsrs 
Is  more  thaa  ons  defendant,  ons  er  more  may 
be  acquitted. 

Where  there  is  more  than  one  defendant 
In  an  action  of  trover,  one  or  more  defendants- 
may  be  acquitted  and  a  verdict  and  jadgment 
taken  against  the  others;  tlie  verdict  and 
judgment  being  shaped  so  as  to  hold  liable 
those  only  who  are  shown  by  the  evidence  to 
liave  been  guilty  of  conversion. 

4.  Travsr  and  oonvsrslon  ^=»3B  —  Evideaee 
showing  that  one  of  dsfendaiits  was  net  lla- 
hie  adnlsslMe. 

In  an  action  of  trover  against  two  defend- 
ants as  copartners,  under  a  plea  of  not  guilty 
Interposed  by  both  defendants,  either  defend- 
ant lias  the  right  to  introduce  any  competent 
evidence  at  the  trial  tending  to  diow  liis  non- 
liability. 

5.  Partnsrship  t.ii<0  Letter  written  hy  oa» 
of  defeodaats  oontalnlng  statsnients  ameaat- 
Ing  to  an  admission  ef  relation  is  oompeteat. 

In  an  action  of  trover  against  two  individ- 
uals as  copartners,  where,  upon  the  trial,  it 
develops  that  the  principal  question  involved  is 
wliether  the  defendants  were  in  fact  partners 
at  the  time  of  tbe  alleged  conversion,  a  letter 
written  by  one  of  such  defendants,  who  seeks  to 
escape  liability,  in  such  action,  to  a  third  party 
containing  statements  amounting  to  an  admis- 
sion of  the  eziitence  of  such  partneraliip  at 
the  time  of  the  conversion,  is  competent  evi- 
deaee. 

Brror  to  Circuit  Court,  Calhoun  County; 
0.  L.  Wilson,  Judge. 

Action  by  Dudley  R.  Saunders  and  others 
against  Lowndes  Shaw  and  J.  0.  Stodistlll, 
as  oopartnera  under  the  firm  name  of  Shaw 
&  Stockstm.  Judgment  for  plalntlfla,  and 
detaidanta  bring  error.    Affirmed. 

James  H.  Fincb,  of  Marlanna,  for  plalntUTs 
In  error. 

John  H.  Carter,  of  Bfarlanna,  for  defend- 
ants in  error. 

WEST,  J.  In  an  action  Of  trespass  and 
trover  there  was  a  verdict  for  plaintiffs,  and 
defendants  took  writ  of  error. 

Tbe  declaration  ocmtalns  tbree  counts.  In 
Oie  first  count  it  is  alleged  tiiat  tbe  defoid- 
ants  did.  In  the  years  1917  and  1918.  unlnw- 
fidly  enter  upon  certain  de8crit>ed  lands  of 
plalntUEs  and  did  cat  up  said  lands,  mak» 
and  use  roads  Oiweon  for  liauUng  heavy 
loads,  and  cut  box,  and  scrape  tbe  standing 
timber  on  tbe  same  and  remove  therefrom 
large  quantlttes  of  crude  gum,  to  the  perma- 
nent injury  of  said  property.  Tbe  aeoond 
count  is  for  tbe  oonversion  of  a  number  of 
barrels  of  crude  turpentine,  sum,  and  acrape 
of  tbe  property  of  tlie  plalntJffin,  Tbe  tUrd 
count  alleges  a  wUlftal  trespass  by  deftedants 
upon  tbe  lands  deacribed,  with  tbe  conrersloD 
of  large  quantities  of  spirits  of  turpentine 
and  rosin  of  the  property  of  the  plaintiffs. 
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'Basn  were  jAdn  at  (1)  not  gnllty  and  (2) 
denying  plalntlflB'  ownerdilp  or  possession  of 
the  lands  described  in  the  declaration  at  the 
time  of  the  alleged  trespass. 

[1,2]  At  the  trial  defendants  admitted 
plalntUTs*  title  to  the  lands,  and  in  tbe  charge 
of  the  coort  It  is  stated  that  connsel  for  de- 
fendants in  making  his  statement  to  the  Jury 
admitted  that  there  had  been  a  trespass  npon 
the  landB  by  one  o<  the  defendants.  There 
was  an  affirmative  diarge  for  plaintlfb,  but 
the  qaestlon  of  the  assessment  of  tbe  amount 
of  damages  sustained  by  them  was  submitted 
to  the  Jury.  Upon  ttae  question  of  tbe  amoant 
of  damages  recoverable  by  plaintiffs  for  the 
conversion  of  their  property  as  alleged  in  the 
declaration,  the  Jury  was  limited  by  instruc- 
tions from  tbe  conrt  to  tbe  actual  value  of 
the  crude  gum  and  scrape  taken  by  de- 
ftedants  at  the  time  and  place  where  it  was 
taken.  OUs  was  equivalent  to  a  charge  that 
the  plaintlfb  conld  not  recover  under  the 
third  count  of  their  declaration,  wherein  the 
trespass  and  conversion  were  alleged  to  have 
been  wlUfol,  whldi  allegatlan,  if  proved, 
would  have  entitled  the  plaintiffs  to  recover 
the  value,  not  of  tlie  crude  gum  and  spirits 
at  the  time  and  place  of  ct^version,  but  of 
the  manufactured  product,  namely,  the  spir- 
its of  tari>aiitlne  and  rodn  produced  from 
such  crude  gum  and  scrape.  Wright  v.  Skin- 
ner, 84  Fla.  45S,  18  South.  885 ;  Peacock  et 
aL  V.  Feaster,  51  tila.  260,  40  Sonth.  74. 

[t-l]  The  brief  of  counsd  for  defendants 
in  this  court  eontains  the  fcAlowing  state- 
ment: 

"When  tbe  case  waa  submitted  to  the  jury,  it 
remained  only  for  the  jury  to  determine  (1) 
flic  amomit  of  damage  properly  recoverable; 
and  (2)  whether  the  defendant  J.  O.  Stockstill, 
individually,  or  the  defendants  Stockitill  A 
Shaw,  as  eopartners,  were  llatde," 

It  is  admitted  in  the  brief  that  the  evi- 
dence "is  sufficient  to  sustain  the  amount  of 
damages  found  against  Stockstill,  so  far  as 
he  individually  is  concerned,"  and  there  is  no 
contention  that  the  Judgment  should  be  re- 
versed as  to  him.  It  is  also  stated  In  the 
brief  that  the  sin^e  contention  of  Importance 
made  in  ttae  case  is  "that  the  Judgment 
should  have  been  rendered  against  3.  O. 
Stockstill  only,  and  noA  against  ffliaw  ft 
StodcstiU,  as  copartners."  Hie  case  is  there- 
fore in  small  compasa  In  Peacock  et  al.  v. 
S^ea8ter,  supra,  It  was  said  tha^— 

"Where  there  is  more  than  one  defendant  in 
an  action  of  trover,  one  or  more  defendants 
may  be  acquitted  and  a  verdict  and  Judgment 
taken  against  the  odiers,  the  verdict  and  judg- 
ment being  shaped  so  as  to  bold  liable  those 
only  who  are  shown  tiy  the  evidence  to-  have 
been  guilty  of  conversion." 

That  was  an  ach(m  of  trover  in  wlilch  cer- 
tain named  defendants  were  sued  as  part- 


ners, and  It  was  held  thiit  under  tbe  plea  of 
not  guilty  InteriXJBed  by  tliem  either  defend- 
ant conld  have  introduced  any  competent  evi- 
dence at  the  trial  tending  to  show  his  non- 
liability. The  question,  therefore,  of  tbe 
partnership  of  the  defendants  may  be  proper- 
ly considered,  although  there  was  no  plea 
tntnposed  by  them  or  dtber  of  them  ex- 
pressly denying  the  existence  of  such  part- 
nership. This  I)eing  a  question  of  fact,  it  was 
properly  submitted  to  tbe  Jury,  but  the  Jury 
was  fully  and  correctly  instructed  to  the  ef- 
fect that  before  a  recovery  in  favor  of  plaln- 
tills  and  against  defendants  as  partnws 
would  be  authorized  it  was  Incnmb«it  Tip<m 
plaintiffs  to  show  by  a  preponderance  of  the 
evidence  that  such  partnership  in  f&ct  exist- 
ed, and  that  if  it  should  be  found  that  de- 
fendants were  not  partners  at  tlie  time  of 
the  trespass  the  verdict  sbonld  be  against  the 
defendant  Stockstill  cmly.  So  that  finally  we 
come  to  the  question  of  whether  there  is  any 
substantial  evidenee  In  the  record  to  support 
the  finding  by  the  Jury  that  the  defendants 
were  partners  at  the  time  of  the  trespass  and 
conversion  of  plaintiffs'  property.  It  is  ad- 
mitted that  prior  to  this  time  the  defendants 
were  partners,  but  the  defendant  Stockstill 
testified  at  the  trial  that  the  partnership  had 
been  dissolved  and  tbe  relation  of  defendants 
as  imrtners  terminated  prior  to  the  time  of 
the  trespass.  There  is  evidence  tending  to 
contradict  this  statement,  the  principal  part 
of  which  Is  a  letter  written  to  another  than 
plaintiffs  by  the  defendant  Shaw,  relating 
to  the  partnership  affairs  during  the  latter 
part  of  the  year  In  which  the  trespass 
was  committed,  which  contains  statements 
amounting  to  an  admission  tkat  the  partner- 
dilp  had  not  at  that  time  been  dissolved  and 
was  stUl  in  existence.  TMb  letter,  after  tbe 
signature  thereto  of  tbe  defendant  Shaw  had 
been  proved,  was  offered  in  evidence  In  re- 
buttal by  plaintiffs,  bat  Its  admission  was 
objected  to  by  defendants  on  the  ground  that 
it  was  not  addressed  to  plaintiffs,  or  any 
of  them ;  that  it  was  not  shown  to  have  beoi 
received  in  due  course  of  mail,  and  was  not 
shown  to  be  relevant  to  the  matter  in  contro- 
versy. And  the  contenti(Hi  bere  is  that  the 
reception  of  this  letter  tn  evidence  is  revers- 
ible error.  Ttiia  contention. cannot  be  sus- 
tained. The  letter  la  certainly  relevant  tes- 
timony on  tbe  point  wtaidi  is  admitted  to  be 
tbe  decisive  question  in  tlie  case.  Its  gen- 
uln^iess  is  not  questioned.  It  is  an  admis- 
sion against  interest,  and  dearly  competoit 
as  evidence  on  behalf  of  plaintiffs  to  prove 
the  fact  of  the  partnMShip  of  defendaota  to 
tbe  same  tf  ect  that  an  oral  statement  of  the 
defendant  making  It  to  a  stranger  to  the  liti- 
gation would  have  been.  Id  Cyc  846 ;  17  Qyc. 
406 ;  Wlnebrenner  v.  BmnswiCk-Balke-CoUen- 
der  Co.,  82  Iowa,  741,  47  N.  W.  1089 ;  Downey 
et  al.  T.  Taylor  et  al.  (Tex.  Civ.  App.)  48 
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S.  W.  841:  Lewis  Pnb.  Co.  ▼.  Lenz,  86  App. 
DlT.  451,  83  N.  Y.  Supp.  841;  Adams  t.  Eatb- 
erly  Hardware  Ca,  78  6a.  485,  8  S.  B.  430; 
Pnrry  et  al.  v.  O'Connor  et  aL,  1  Ind.  App. 
678,  28  N.  E.  103;  Beecher  ▼.  Fettee,  40 
Mich.  181;  Lyle  t.  Hlgginbotham,  10  Leigh 
(Va.)  67. 

It  follows   therefore  that  the  Judgment 
most  be  affirmed. 

BROWNE,  a  J,  and  TATLOB,  WHIT- 
FIELD,  and  ELUS,  JJ.,  concur. 


(79  Fla.  6U,  6M) 

CONNOR  at  al.  V.  ELLIOTT. 

(ftipreme  Court  of  Florida.    April  16,  1920. 
Beheariug  Denied  June  21, 1920.) 

(Syllahua  l»  the  OourL) 

1.  Hosfaand  and  wife  «=>l7r(l)  —  Wife  may 
mortgage  statutory  realty  as  security  for 
husband's  debt 

A  mortgage,  properly  executed  by  husband 
and  wife,  conveying  the  wife's  separate  statu- 
tory real  estate  as  security  fOr  the  husband's 
debt,  is  valid  in  this  sUte. 

2.  Deeds  ^9 1,  91— Property  «s>6— Laws  of 
state  where  property  situate  govern  allena- 
tlott  and  eonstruotlon  and  validity  of  convey- 
anoes. 

So  far  as  resl  estate  or  immovable  property 
is  concerned,  the  laws  of  the  state  where  it 
is  situated  farniEdi  the  rules  which  govern  its 
descent,  alienation,  and  transfer,  the  construc- 
tion, validity,  and  effect  of  conveyances  there- 
of, and  the  capacity  of  the  parties  to  such  con- 
tracts or  conveyances,  as  well  as  their  rights 
under  the  same. 

3.  Husband  and  wifs  i»s»l46>/2  —  Validity  of 
married  woman's  mortgsge  of  separata  real- 
ty to  seoura  husband's  debt  deteralaaMe  by 
law  of  state  la  wblob  land  lies. 

Although  by  the  laws  of  the  state  of  a  mar- 
ried woman's  domicile  she  has  no  capaxdty  to 
execute  a  mortgage  upon  her  separate  estate 
as  security  for  the  debt  of  her  husband,  yet, 
if  she  in  thst  state  executes  a  mortgage  of 
that  character  upon  real  estate  in  another 
state,  whose  laws  permit  a  married  woman  to 
mortgage  her  real  property  to  secure  a  debt, 
the  mortgage  will  in  the  latter  state  be  held 
valid  and  enforceable  by  appropriate  pro- 
ceedings. In  this  case  a  confirmatory  deed  of 
mortgage  was  executed  in  Florida  by  the  mar- 
ried woman  and  her  husband. 

4.  Contraets  «s>2,  144— Validity  and  Interpre- 
tation depeHant  aa  law  of  fonim. 

The  validity  and  interpretation  of  personal 
obligations  executed  and  to  be  performed  in  one 
state  will  be  governed  by  the  laws  of  that  state 
when  sought  to  be  enforced  in  the  courts  of 
another  state. 


5.  Mortgages  «=>2— Lex  loc!   ral  sKa   dotar- 
mlnes  validity. 
"The  lex  loci  rei  sits  determines  the  valid- 
ity of  mortgages  of  real  estate."  - 

S.  Bills  and  notes  «=»99— Lex  lad  eoatraetns 
determines  validity. 
"The   lex   lod   contractus  determines   the 
validity  of  promissory  notes." 

7.  Mortgages  «=a2,  98— Validity  and  latarpra- 

tatlon  govsraad  by  law  af  state  in  whioh  rssl- 

ty  Is  situated. 

"The  validity  of  a  mortgage  of  real  estate 

and  its  construction  and  effect  are  controlled 

by  the  law  of  the  state  where  the  mortgaged 

property  is  situated,  although  the  mortgage  is 

executed   and   the   parties   reside   in   another 

state." 

Appeal  from  drcnlt  Court,  Ifarlon  Ooun- 
ty :  W.  S.  Bollock,  Judge. 

Suit  by  Noia  K.  Elliott,  as  executrix  of 
James  M.  ESllott,  Jr.,  deceased,  against  Ruble 
G.  Connor,  Claude  E.  Connor,  her  husband, 
and  others.  Decree  for  complainant,  and  de- 
fendants appeal.    Affirmed. 

Hampton  &  Trantham,  of  Ocala,  for  ap- 
pellants. 

Hampton  k  Hampton,  of  Gainesville,  for 
appellee. 

FEB  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  Judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  In  the  said  decree.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the 
court  that  the  said  decree  of  the  circuit  ooort 
be,  and  the  same  is  hereby,  affirmed. 

All  concur. 

WHITFIELD,  X  On  March  23, 1908,  Ru- 
ble C.  Connor  and  her  husband,  C.  E.  Connor, 
In  the  state  of  Alabama,  executed  to  J.  M. 
Elliott,  Jr.,  of  that  state,  a  deed  of  convey- 
ance of  lands  In  the  state  of  Florida,  the 
lands  being  the  separate  property  of  the 
married  woman. 

On  March  28,  1008,  Bubie  G.  Connor  and 
her  husband,  O.  E.  Connor,  In  the  state  of 
Florida,  executed  another  deed  of  conveyance 
of  the  lands,  to  correct  an  error  In  the  de- 
scription of  the  lands  In  the  first-mentioned 
deed. 

In  a  suit  of  Bubie  C  Connor,  by  her  next 
friend,  brought  against  her  husband  and  J. 
M.  Elliott,  Jr.,  the  grantee,  the  conveyance 
of  the  lands  was  decreed  to  be  under  the 
statute  of  this  state  only  a  mortgage  lien  on 
the  lands,  and  a  right  to  redeem  the  lands 
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from  the  Ucn  of  the  mortgage  was  decreed  In 
favor  of  Knble  G.  Connor.  Oonnor  v.  Con- 
nor, 69  Ela.  467,  52  Sonth.  727;  ElUott  X. 
Connor,  63  Fla.  408,  68  Sontb.  241. 

Snbsequently  the  execntrlx  of  J.  hL  Elliott, 
Jr.,  brougbt  suit  to  enforce  the  mortgage  lien 
glTen  by  the  deed  executed  to  EUlott  by 
Bable  C  Connor  and  ber  husband.  An  order 
overrallng  a  demurrer  to  the  bill  of  com- 
plaint was  affirmed.  Connor  t.  Elliott,  73 
TlA.  217,  74  South.  649.  See,  also,  Ocklawa- 
ha  Rlrer  Farms  Co.  t.  Toung,  73  Fla.  159, 
74  South.  644,  Ij.  B.  A.  1917F,  837. 

Thereafter  an  amended  and  supplemental 
bill  of  complaint  was  filed  by  the  executrix 
of  J.  M.  Elliott,  Jr.,  against  numerous  de- 
fendants to  enforce  the  mortgage  lien  on 
lands  in  Florida  giyen  by  the  mortgage  deed 
executed  to  J.  M.  Elliott,  Jr.  Ruble  C.  Con- 
nor was  by  an  order  of  the  court  allow^  to 
ffle  such  pleadings  as  she  desired  to  do,  s^a- 
rate  from  and  not  Joined  in  by  ber  husband. 
The  following  "separate  plea  of  Ruble  O. 
Connor"  was  filed: 

"Cornea  now  the  said  Ruble  O.  Connor,  who 
bas  heretofore  been  permitted  by  an  order  of 
the  court  to  file  pleadings  separate  from  her 
husband,  and  for  plea  to  the  eomplainant'a  sup- 
plemental and  amended  biU  of  complaint  here- 
in says:  That  the  alleged  transactiona  set 
forth  and  described  in  the  complainant's  bill  of 
eomplaint  were  bad  wholly  in  the  state  of  Ala- 
bama, and  not  in  the  state  of  Florida;  that  the 
alleged  indebtedness  of  the  said  Claude  E.  Con- 
nor accrued  and  arose  in  the  state  of  Alabama, 
and  that  the  alleged  mortgage  was  made,  ex- 
ecuted, and  delivered  by  this  defendant  and 
•aid  Claude  E.  Connor  in  the  state  of  Alabama; 
that  at  the  time  of  the  execution  and  delivery 
•f  the  same  this  defendant  and  the  said  Claude 
E.  Connor  resided  in  Gadsden,  in  the  state  of' 
Alabama.  Defendant  further  says  that  by  the 
laws  of  the  state  of  Alabama,,  to  wit,  section 
44S7,  Alabama  Code  of  1907,  which  law  was 
in  force  at  the  time  of  the  execution  and  de- 
livery of  said  deed,  it  is  specially  provided  as 
Mlows:  '4407.  OontracU  Betteeen  Hutiand 
oitd  Wife;  Bhe  Cannot  Become  Hit  Surety.— 
The  husband  and  wife  may  contract  with  each 
ether,  but  all  contracts  into  which  they  enter 
are  subject  to  the  rules  of  law  as  to  contracts 
by  and  between  persons  standing  in  confidential 
relations;  but  the  wife  shall  not,  directly  or 
indirectly,  become  the  surety  for  the  husband.' 
Defendant  further  says  that  the  alleged  debt 
of  the  said  Clande  E.  Connor  was  a  past  indebt- 
edness that  arose  prior  to  the  time  of  the  mak- 
ing of  said  deed  or  mortgage,  and  that  no  new 
or  other  consideration  existed  or  was  paid  to 
tUs  defendant  for  the  execution  of  the  said 
dscd  or  mortgage,  and  that  the  same  was  given 
wholly  to  seenre  the  said  indebtedness  of  the 
ssid  Cla«de  B.  Connor,  the  husband  of  this 
defendant.  Defendant  further  says  that  the 
lands  described  in  and  involved  in  said  deed  or 
mortgage  were,  at  the  time  of  the  making  of 
asms,  the  separate  statutory  property  of  this 
defMadant,  and  that  the  effect  of  the  same  was 
U  make  tfeia  dsfwWUmt  a.  wuatj  for  ksr  said 


husband,  which  by  the  terms  of  the  statute  law 
aforesaid  was  forbidden,  by  reason  of  which 
the  said  deed  or  mortgage  aforesaid  so  execut- 
ed upon  the  separate  property  of  this  defend- 
ant to  secare  the  debt  of  her  said  husband  as 
aforesaid  was  and  is  void  and  unenforceable, 
and  this  defendant  pleads  the  said  matters  in 
bar  of  this  suit,  and  prays  the  Judgment  of  the 
court  if  she  shall  be  required  to  make  farther 
answer  to  said  bill." 

This  plea  was  overruled  by  the  court. 

By  answer  the  defendant  C.  B.  Connor, 
husband  of  Ruble  C.  Connor  presented  aver- 
ments seeklDg  to  show  that  he  was  only  a 
nominal  party  to  the  suit  brought  by  his 
wife  against  him  and  J.  M.  ElUiott,  Jr.,  as 
defendants,  to  have  the  deed  of  conveyance 
decreed  to  be  a  mortgage,  and  tbat  he  was 
not  bound  by  the  -decree  therein  adjudging 
the  amount  of  the  Indebtedness,  since  It 
would  deprive  him  of  his  property  without 
due  process  of  law. 

These  averments  of  tbe  answer  were 
strickm. 

Othtx  proceedings  had  in  tbe  cause  need 
not  be  stated  at  this  time. 

An  appeal  ttom  a  decree  to  enforce  tbe 
lien  upon  the  lands  was  affirmed  by  this 
court  at  this  term  without  an  opinion. 

Counsel  for  the  appellants  by  petition  re- 
quest tbe  court  to  file  an  opinion  herein  so 
as  to  show  that  the  question  sought  to  be 
presented  by  the  plea  of  Ruble  O.  Conn<« 
and  the  answer  of  C.  E.  Connor  above  re- 
ferred to  were  passed  upon  by  this  court. 

[1]  In  Thompson  v.  Kyle,  39  Fla.  582,  28 
South.  12,  63  Am.  St  Rep.  103,  it  was  held: 
A  mortgage,  properly  executed  by  husband 
and  wife,  conveying  the  wife's  s^mrate  stat- 
utory real  estate  as  security  for  the  hus- 
band's debt,  Is  valid  in  this  state. 

[2]  So  far  as  real  estate  or  Immovable 
property  Is  concerned,  tbe  laws  of  the  state 
where  it  is  situated  furnish  tbe  rules  whldi 
govern  its  descent,  alienation,  and  transfer, 
the  construction,  validity,  and  effect  of  con- 
veyances Utiereof,  and  the  capacity  of  the 
parties  to  such  contracts  or  conveyances,  as 
well  as  their  rights  under  the  same. 

[3]  Although  by  the  laws  of  tbe  state  of  a 
married  woman's  damidle  she  has  no  capac- 
ity to  execute  a  mortgage  upon  her  separate 
estate  as  security  for  the  debt  of  her  bus- 
bend,  yet.  If  she  in  that  state  executes  a 
mortgage  of  that  character  upon  real  estate 
in  another  state,  whose  laws  permit,  a 
married  woman  to  mortgage  her  real  proper- 
ty to  secure  such  a  debt,  the  mortgage  will 
In  the  latter  state  be  held  valid  and  enforce- 
able by  appropriate  proceedings. 

[4-7]  The  validity  and  interpretation  of 
personal  obligations  executed  and  to  be  per- 
formed in  one  State  will  be  governed  by  the 
laws  of  that  stat«  when  sou^it  to  be  en- 
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forced  In  the  courts  of  another  state.  See 
DstalynsU  v.  Bank  of  Jacksonville,  23  Fla. 
846,  2  SoaOi.  608;  Hattair  ▼.  Card,  18  Ha. 
761;  Ballard  t.  Ujqpman,  82  Fla.  481,  14 
South.  154. 

"The  lex  lod  rei  tUtb  determhiet  the  validi- 
ty of  mortgage!  of  real  estate. 

"The  lex  lod  eontraetua  determines  the  va- 
lidity of  promissory  notes." 

Fessenden  v.  Taft,  65  N.  H.  89,  17  AU.  713. 

"The  validity  of  a  mortgage  of  real  estate 
and  its  constraction  and  effect  are  controlled 
by  the  law  of  tiie  state  where  the  mortgaged 
property  is  situated,  although  the  mortgage  is 
executed  and  the  parties  reside  in  another 
State."  12  C.  J.  480;  27  Cyc.  976;  1  Whar- 
ton's Conflict  of  Laws,  p.  669;  Dicey  on  Con- 
iliet  of  Laws,  p.  760;  Bfinor  on  Conflict  of 
Laws,  p.  88;  Story  on  Conflict  oC  Laws,  |  481, 
p.  641;  Chapman  v.  Bobertson,  6  Paige  (N. 
Y.)  627,  81  Am.  Dec.  264;   McGoon  v.  Scales, 

9  Wall.  28, 19  L.  Bd.  545;  5  B.  C.  L.  927;  Ann. 
Cas.  1918C,  notes  p.  280;  lu  B.  A.  1916A,  notes 
1028,  1069;  57  L.  B.  A.  624,  notes;  22  Am. 
ft  Bng.  Bncy.  Law  (2d  Bd.)  1887. 

This  salt  is  not  to  enforce  a  personal  obli- 
gation  against  a  married  woman.  It  is  in 
the  nature  of  a  proceeding  in  rem  against  the 
property  to  enforce  the  lien  thereon  duly 
executed  by  the  married  woman  pursuant  to 
the  Constitution  and  laws  of  this  state  Where- 
in the  lands  are  situated.  No  personal  prop- 
erty is  involved. 

In  Pritchard  v.  Norton,  106  U.  S.  124,  1 
Sup.  Ct  102,  27  L.  Ed.  104,  relied  on  hy  coun- 
sel for  appellants,  the  suit  was  on  a  bond,  to 
enforce  a  personal  liability,  not  a  suit  to  ea- 
force  a  mortgage  lien  on  real  estate. 

As  the  validity  of  the  mortgage  upon  the 
married  woman's  estate  Is  determined  by  the 
law  of  Florida  where  the  lands  are  situated, 
the  asserted  provision  of  the  law  of  the 
state  of  Alabama  where  the  first  mortgage 
was  executed  that  a  married  woman  shall 
not  become  a  surety  for  her  husband  Is  not 
material  in  a  proceeding  in  the  courts  of  this 
state  to  enforce  the  mortgage  lien  that  is 
valid  under  the  Constitution  and  statutes  of 
the  state  of  Florida,  where  the  lands  are. 
.  jn  this  case,  the  confirmatory  deed  was 
executed  in  Florida  by  the  married  woman 
and  her  hnsband.    See  De  Wolf  t.  Johnson, 

10  Wheat  367,  6  L.  Ed.  848. 

The  holdings  that  C.  B.  Connor  and  his 
wife,  Buble  C.  Connor,  are  both  bound  by  the 
former  and  present  decrees  aflSrmed  by  this 
court  are  adhered  to.  See  Connor  v.  Blllott, 
78  Fla.  217,  74  South.  649;  Haynes  v.  Mc- 
Oedxee,  17  Fla.  159;  Elliott  v.  Connor,  63 
FU.  408,  68  South.  241. 

The  decree  appealed  from  stands  afllrmed. 

BBOWMB,  a  J.,  and  TAYLOB,  ELLIS, 
■ad  WEST,  JJ.,  ooncnr.  . 


(80  Fla.  18) 
LOWMAN  St  al.  V.  STATE. 

(Snpreme  Court  of  Florida.   June  10,  1900. 
Behearteg  Denied  Jnly  6,  1920.) 

(ByUabus  iy  ike  OourL) 

1.  CrlMiaal  law  «=s>564(l)  —  Evidsaoe  rsfsr- 
rlng  to  landmarks  at  or  near  soens  of  erinis 
In  ooanty  allegeil  safflolestly  provad  vsass. 

Where  the  evidence  does  not  expressly  lo- 
cate the  crime  as  having  been  committed  in 
the  county  charged  in  the  indictment,  bnt  there 
are  in  the  evidence  references  to  various  lo- 
calities and  landmarks  at  or  near  the  scene  of 
the  crime;  known  by  or  probably  familiar  to 
the  Jury,  and  from  wliich  they  may  bavs  rea- 
sonably concluded  that  the  offense  was'  com- 
mitted in  the  county  alleged,  it  is  sufficient 
proof  of  venne. 

2.  Crlalaal  law  «3»564(2)->V«ns  ■ae4  mt 
ke  established  beyond  a  fWUMsable  doubt. 

Venue  need  not  be  estabhsfaed  beyond  a 
reasonable  doubt  If  the  evidence  raises  a 
violent  presumption  that  the  offense  was  com- 
mitted within  the  county,  or  if  the  evidence 
refers  to  localities  and  landmarks  at  or  near 
the  scene  of  the  alleged  offense,  known  or  prob- 
ably familiar  to  the  Jury,  from  which  they 
may  reasonably  infer  that  the  offense  was 
committed  in  the  county,  it  will  be  sufficient. 

3.  Homloide  «=>203(2,3),2I8  —  Whether  of- 
fered deolaratfons  were  made  with  knowledge 
that  death  was  Imminsnt  Is  for  court;  pr»- 
limlnary  test  may  be  gathered  from  atrenm- 
staaoes. 

To  render  dying  dedarations  admissible, 
the  judge  must  be  fully  satisfied  tliat  the  de- 
ceased dedarant,  at  the  time  of  their  utterance, 
knew  that  his  death  was  imminent  and  inevita- 
ble, and  that  he  entertained  no  hope  of  recov- 
ery. This  absence  of  all  hope  of  recovery,  and 
appredation  by  the  deceased  of  his  speedy  and 
inevitable  death  is  a  preliminary  foundation  that 
must  always  be  laid  to  make  such  dedarations 
admlsadble.  It  is  a  mixed  question  of  law  and 
fact  for  the  jndge  to  dedde  before  permitting 
the  introduction  of  the  dedaration  itself.  It  is 
not  necessary  that  such  preliminary  test  should 
consist  of  express  utterances,  bnt  it  may  b« 
gathered  from  any  circumstances,  or  from  all 
the  drcnmstances  of  the  case. 

4.  Criailnal  law  «ss636(2),  lieSV'aW— Ten- 
porary,  vsisstary  absenoe  of  defeadaat  froai 
ooart  during  the  trial  held  no  groaad  for  r»- 
versal. 

In  the  trial  for  a  capital  oifense,  if  an  adult 
defendant,  unobserved  by  the  court  or  its  of- 
ficers, Tolnntarlly  goes  into  a  room  adjoining 
the  courtroom  for  purposes  of  his  own,  and 
remains  for  a  very  few  moments  whila  a  wit- 
ness for  the  stats  is  being  examined,  or  while 
a  proposed  Jnror  is  being  examined  on  Ins  voir 
dire,  the  defendant  being  represented  by  coun- 
sel, sndi  temporary  and  volnntary  absence  from 
the  courtroom  during  the  progress  of  the  trial 
is  not  a  violation  of  the  defendant's  organic  or 
statBtory  rights, -and  will  not  cause  a  reversal 
of  a  Jndgment  of  convicfion  that  is  amply'  sup- 
ported by  competent  evidence,  and- it  d««B  'Bot 
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•ppear  that  tb»  ihifiMitiint  emdd  luart  b«en 
hirmed  or  prejudiced  by  hia  yolontary  absence 
for  «uch  a  brief  time  during  the  trial. 

Brows*,  G.  J,  and  Taylor,  J,  disaentiiic  ia 
part 

Brror  to  Circuit  Oonrt,  Hernando  County ; 
W.  S.  Bullock,  Judge. 

A.  Irving  Lowman  and  noyd  Braswell 
were  convicted  of  murder  In  the  first  degree, 
and  they  bring  error.    AfiSrmed. 

Thomas  Palmer,  of  Tampa,  and  George  O. 
Martin  and  F.  B.  Coogler,  both  of  Brooksvllle, 
for  plaiittlfls  in  error. 

Van  G.  Swearlngen,  Atty.  Gen.,  and  D.  Stu- 
art Olllla,  Asst  Atty.  Gen.,  for  the  State. 

WUITFIKLD,  J.  Upon  an  Indictment 
charging  murder  In  the  flret  degree  In  Ber- 
nando  county,  Fla.,  by  fatally  shooting  Ben  X. 
Harrell,  "unlawfully  and  from  a  premeditat- 
ed design  to  effect  the  death  of  the  said  Ben 
T.  Harr^"  the  plalntUES  in  error  were  con- 
victed of  murder  In  the  first  degree,  with  a 
recommendation  to  mercy,  and  took  writ  ot 
error  to  a  Judgment  imposing  a  life  sentence. 

It  is  contended  here  that  "no  venue  what- 
ever"  was  proven ;  that  the  court  erred  in  ad- 
mitting in  evidence  "the  so-called  dying  dec- 
laration of  Ben  T.  Harrell,"  the  deceased,  and 
that  the  motion  for  new  trial  was  erroneously 
denied,  In  that  It  was  shown  "that  the  de- 
fendants A.  Irving  Lowman  and  Floyd  Bras- 
wen  were  absent  from  the  courtroom  and  out 
of  the  bearing  of  the  trial  of  said  cause  dur- 
ing a  material  iKirt  of  the  proceeding  of  said 
cause." 

[1,  2]  Where  the  evidence  does  not  express^ 
ly  locate  the  crime  as  having  been  committed 
la  the  county  charged  in  the  indictment,  but 
there  axe  In  the  evidence  references  to  vari- 
ous localities  and  landmarks  at  or  near  the 
scene  of  the  crime,  known  by  or  probably  fa- 
miliar to  the  Jury,  and  from  which  they  may 
hare  reasonably  conclnded  that  the  offense 
was  committed  in  the  county  alleged,  It  Is  suf- 
ficient proof  of  venae.  Duncan  v.  titate,  28 
FU.  489,  10  South.  815 ;  McCune  v.  State,  42 
FU.  1S2,  27  South.  867,  SO  Am.  St  Sep.  226; 
LosUe  V.  State,  85  Fla.  184,  17  South.  659; 
Smith  V.  State,  28  Fla.  408,  10  South.  884; 
Andrews  v.  SUte,  21  Fla.  688;  Bryan  v. 
State,  19  Fla.  864;  Hopkins  v.  State,  62  Fla. 
39,  42  South.  52 ;  le  O.  J.  760. 

If  the  proof  of  venue  does  not  come' within 
the  rule  above  announced.  It  will  be  Insuf- 
ficient Warrace  v.  SUte,  27  Fla.  362,  8 
South.  748:  McKinnlev.  State,44Fla.l43.32 
South.  786;  Smith  v.  State,  42  Fla.  236,  27 
Sonth.  868;  Oook  t.  States  20  FUu  802;  Rob- 
inson V.  State,  20  Bla.  804;  Svans  v.  States 
17  Fla.  102;  McCoy  v.  State,  17  Fla.  188. 

Venue  seed  not  be  established  beyond  a 
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reaaoUAble  donbt  If  «fa»  evidence  laises  • 
violent  presurniAioa  ttiat  the  offense'  was  com- 
mitted  within  the  county,  or  if  the  evidence 
refers  to  localities  and  landmarks  at  or  near 
the  scene  of  the  alleged  offense,  known  or 
'probably  familiar  to  the  Jury,  from  which 
they  may  reasonably '  Infer  that  the  offense 
was  committed  in  the  county,  it  will  be  suf- 
fldenL  Warrace  v.  State,  27  Fla.  362,  8 
South.  748 ;   Andrewis  v.  State,  21  Fla.  598. 

In  this  case  there  Is  testimony  that  the 
homicide  was  committed  at  a  place  or  town 
called  Istachatta,  which  the  trial  court  and 
the  Jury  must  have  known,  and  this, court  ' 
knows,  is  In  Hernando  county.  See  Howard 
V.  State,  172  Ala.  402,  65  South.  255,  34  L.  B. 
A.  {N.  S.)  890;  Dupree  v.  State,  148  Ala.  620, 
42  South.  1004;  16  C.  J.  770;  Commonwealth 
V.  Kaiser,  184  Pa.  493,  39  Atl.  299.  It  Is  not 
material  whether  Istachatta  be  Incorporated 
or  not;  It  Is  a  village  and  a  station  on  a 
railroad  with  a  post  office  in  Hernando  coun- 
ty. Fla.  See  16  R.  G.  L.  1083,  ;085,  1118; 
Central  Railroad  &  Banking  Co.  v.  Gamble, 
77  Ga.  584, 3  S.  E.  287 ;  Smith  v.  Flournoy,  47 
Ala.  346.  The  venue  was  sulliclentLy  shown. 
LMie  V.  States  35  Fla.  184, 17  South.  559. 

m  A  witness  for  the  state  testified  that 
Ike  saw  the  deceased  the  morning  after  he 
was  shot,  and  that — 

"I  aaked  him  if  be  didn't  think  he  was  get- 
ting along  pretty  weU,  and  would  get  over  it, 
and'  weald  be  all  right  in  a  short  time,  and  be 
said:  'No;  they  have  got  me.  I  can't  get  over 
it'  I  asked  him  again:  Perhaps  he  wasn't 
as  badly  wounded  aa  he  thought  he  was,  and  he 
repeated  about  the  same;  he  first  said,  he 
says,  "They  hare  got  me;  I  can't  get  over  it; 
I  can't  recover.'  Q.  Did  he  state  to' you  in  so 
many  words,  or  to  that  effect  that  he  was  ex- 
pecting immediate  death-^ht  now?  A.  No; 
he  didn't  say  that  in  those  words;  no,  sir.  Q. 
Did  he  say  anything  to  yon  that  he  himself  had 
no  hope  of  recovery?  A.  He  didn't  use  those 
wor^B.  Q.  He  simply  said,  They  have  got 
me' 7  A.  Tea.  Q.  And,  'I  don't  expect  to  get 
well;  I  don't  expect  to  recover*?  A.  'I  cant 
live.'  Q.  'I  can't  live'?  A.  He'  used  on  one 
occasion.  Q.  But  did  he  say  a  single  word 
that  he  expected  the  result  to  be  Immediate? 
A.  He  didn't  say  that" 

"In  the  case  of  Lester  v.  State,  37  Fla.  382, 
20  South.  232,  it  was  held  that:  'To  render 
dyins  declarations  admissible,  the  judge  must 
be  fully  satisfied  that  the  deceased  declarant 
at  the  time  of  their  utterance,  knew  that  his 
death  was  imminent  and  inevitable,  and  that 
he  entertained  no  hope  of  recovery.  This  ab- 
sence of  all  hope  «f  recovery,  and  appreciation 
by  the  deceased  of  his  q>eedy  and  inevitable 
death  is  a  preliminary  foundation  that  must  al- 
ways be  laid  to  make  such  declarations  admis- 
sible. It  is  a  mixed  question  of  law  and  fact 
tor  the  judge  to  decide  before  permitting  the 
introduction  of  the  declaration  itself.  It  is  not 
necessary  that  sndi  preliminary  test  should 
consist  of  express  utterances,  bat  it  may  be 
gathered  from  any  circumstances  or  from  all 
the  drcnmstances  of  the  case.'    Dixon  v.  State, 
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18  FU.  636;  Richard  t.  State,  42  FU.  B28,  29 
South.  418;  Clemmona  t.  State,  43  Fla.  200, 
80  South.  699;  Gardner  t.  State,  5S  Fla.  26, 
4S  South.  1028w"  Copeland  v.  State,  68  Fla. 
26,  50  Sonth.  621. 

Guided  by  these  authorities  and  the  cases 
therein  approvingly  cited,  we  do  not  think  the 
court  erred  In  admitting  the  declarations  of 
the  deceased  In  this  case.  Copeland  ▼.  iState, 
58  Fla.  26,  50  South.  621 ;  Nevrton  y.  State.  61 
Fla.  82,  41  South.^  19;  Richard  v.  State,  42 
Via.  628,  29  Sonth.  418 ;  Clemmons  t.  State, 
.  43  Fla.  200,  SO  South.  699. 

[4]  Grounds  of  the  motion  for  new  trial  as- 
sert that  the  defendants  were  at  different 
times  eadi  voluntarily  absent  from  the  court- 
room for  a  few  minutes  during  the  trial,  and 
affidavits  In  support  of  the  assertions  were 
filed.  In  denying  the  motion  for  new  trial 
the  court  must  have  regarded  the  asserted 
brief  voluntary  absences  of  the  defendants 
from  the  courtroom  during  the  trial  as  not 
harmful  to  the  defendants,  or  else  that  he 
held  the  affiants  to  be  mistaken  in  a  matter 
that  he  was  cognizant  of.  It  is  suggested  for 
the  state  that  the  matter  cannot  properly  be 
presented  by  affidavits  after  the  trial.  Van 
Houton  V.  People,  22  C!olo.  63,  6T,  43  Pac.  137. 
If  the  trial  court  had  observed  or  had  tieea 
advised  of  an  absence  of  tfae  defendants  or 
either  of  them  from  the  courtroom  during  the 
trial;  he  doubtless  would  have  made  the  bill 
of  exceptions  so  state  as  a  part  of  the  pro- 
ceedings in  pais.  In  this  case  we  will  not 
hold  that  the  matter  was  not  properly  pre- 
sented by  motion  for  new  trial  supported  by 
affidavits.  The  state  presetted  no  counter 
•ffidavlta. 

An  affidavit  of  A.  Irving  Lowman  states: 

"That  during  the  trial  of  said  case,  and  while 
the  jury  waa  being  examined  as  to  Its  qaalifi- 
cations  to  try  said  cause,  and  while  a  prospec- 
tive juror  was  being  examined  as  to  bis  qoaUfi- 
cations  to  sit  in  said  cause,  this  affiant  being 
anxious  to  learn  something,  if  possible,  con- 
cerning the  juror  being  so  examined,  and  with- 
out realizing  that  he  was  violating  any  rule  of 
said  court,  this  affiant  got  up  from  his  seM 
back  of  his  connsel  and  inside  of  the  bar  rail 
of  said  court,  and,  without  saying  anything  to 
any  of  his  attorneys  walked  out  of  the  north- 
east door  of  the  courtroom  to  make  such  in- 
quiry. Although  this  affiant  does  know  that  the 
examination  of  said  juror  was  going  on  as  he, 
this  affiant,  passed  outside  of  said  door.  That 
this  afBant  was  absent  from  the  said  courtroom 
some  6  or  10  minutes— the  exact  time  of  his 
absence  this  affiant  does  not  know.  That  upon 
the  return  of  this  affiant  to  the  courtroom  the 
said  examination  bad  evidently  ceased,  as  there 
was  no  questions  being  asked  this  particular 
juror.  This  affiant  further  says  on  oath  that 
this  particular  juror,  who  was  examined  as  to 
his  qualifications  in  the  absence  of  this  affi- 
ant, was  accepted  on  said  jury,  and  was  one 
of  the  12  jurors  that  tried  this  affiant  and  his 
codefendant  and  found  them  guilty  of  murder 
in  fbe  first  degree  aa  above  set  forth." 


By  affidavit  J.  C.  Davflcnt  stated: 

"That  he  was  in  attendance  upon  the  said 
court  during  the  present  week  while  the  trial 
of  the  case  of  the  State  of  Florida  v.  A.  Irving 
Lowman  and  Floyd  Braswell,  charged  with  the 
murder  of  Ben  T.  Harrell,  was  being  tried: 
that  he  was  espedally  present  in  said  court 
while  the  jury  to  try  said  case  was  being  ex- 
amined as  to  their  qualifications  for  the  trial 
of  the  same;  that  he  noticed  particularly,  while 
one  juror  was  being  examined  as  to  his  quali- 
fications and  the  same  was  taking  place  in  the 
progress  of  said  trial,  the  defendant  A.  Irving 
Lowman  got  op  from  Us  seat  in  the  courtroom 
and  went  out  of  the  room  and  was  gone  several 
minutes  before  returning  to  the  courtroom,  and 
while  said  defendant  A.  Irving  Iiowman  -was 
absent  from  the  courtroom  and  beyond  the 
hearing  of  the  proceedings  then  going  on,  the 
examination  of  said  juror  on  his  qualifications 
continued,  and  this  affiant  knows  that  a  large 
part  of  the  examination  of  said  juror  took  place 
in  the  absence  of  the  said  defendant  A.  Irving 
Lowman." 

Floyd  Braswell  by  affidavit  stated: 

"That  he  is  snlfering  and  has  been  suffering 
for  a  eonsiderable  time,  with  a  very  bod  cas« 
of  kidney  trouble;  that  at  times  said  disease 
is  very  acute  and  necessitates  his  going  to  a 
toilet  and  relieving  himself  every  few  minutes, 
and  that  it  is  impossible  for  this  affiant  to 
avoid  So  doing;  that  during  the  trial  of  the 
above-named  cause,  in  which  this  affiant  was 
a  defendant  as  above  set  forth,  he  many  times 
had  ts  thus  go  out  of  the  courtroom  to  re- 
lieve himself;  that  he  partlcnlarly  remembers 
on  one  occasion  while  a  state  witness  was  be- 
ing examined  by  the  state's  attorney  in  sold 
case  this  affiant  was  compelled  to  leave  the 
courtroom  and  relieve  himself,  as  aforesaid; 
that,  not  realizing  tliat  he  was  violating  any  of 
the  rales  of  the  court  and  without  speaking  to 
his  counsel  or  any  one  else,  he  got  up  from 
his  place  inside  the  bar  rail  of  said  court  and 
went  out  of  the  courtroom  through  a  door  near 
the  northeast  corner  of  said  courtroom,  which 
door  was  closed  behind  him;  that  he  from 
that  place  went  through  a  hall  to  the  toilet  in 
the  northwest  comer  of  said  building,  but  en- 
tirely outside  of  and  beyond  the  courtroom; 
that  he  was  there  for  several  minutes,  and. 
after  relieving  himself,  returned  to  the  eonit- 
room  and  resumed  his  seat." 

An  affidavit  by  Aaron  H.  Byals  states: 

"That  during  the  said  trial  of  these  defend- 
ants in  said  cause  and  in  said  coort  during  the 
present  week,  and  while  a  witness  tor  the  state 
was  being  examined,  this  afBant  saw  the  de- 
fendant Floyd  Braswell  get  up  from  Us  seat 
inside  of  the  bar  roil  of  said  court  and  walk 
out  of  the  courtroom  to  the  north  of  the  court 
building,  and  saw  a  door  through  which  he  went 
out  close  behind  him;  that  this  affiant  noticed 
that  the  examination  of  said  witness  was  not 
stopped  upon  the  absence  of  said  defendant 
from  the  courtroom,  as  aforesaid,  bnt  such 
examination  of  said  witness  continued  .rii^t  on 
in  the  absence  of  sold  defendant  Slpyd  Bras- 
well; that  the  said  Floyd  Braswell  was  absent 
from  the  room  several  minutes,  and  during  all 
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of  the  time  tlmt  he  WM  w  absent  the  ezam- 
Instion  of  sold  state  witness  was  continued  by 
the  state's  attomer." 

As  the  affldaTtts  were  not  controvertea,  and 
■8  the  motion  for  new  trial  was  overruled 
without  stating  the  reasons  therefor,  It  will 
be  assumed  that  the  court  regarded  the  as- 
serted absences  o£  the  defendants  from  the 
courtroom  for  a  few  minutes  during  the  trial 
as  not  harmful  to  the  defendants,  rather  than 
that  the  court  held  the  afBdavits  to  be  untrue 
as  to  the  absence  from  the  courtroom  of  the 
defendants  as  stated.  Was  the  voluntary  ab- 
sence of  the  defendants  from  the  courtroom 
under  the  drcumstauces  stated  harmful  er- 
ror, or  was  It  such  a  violation  of  law  as  to 
require  a  reversal  of  the  Judgment  of  con- 
viction fully  sustained  by  the  evidence} 

The  Constltntlon  ordains: 

"In  an  criminal  prosecutions  the  accused 
■ball  have  the  right  to  a  speedy  and  pnblie  trial, 
by  an  impartial  jary,  in  the  county  where  the 
crime  was  committed,  and  shall  be  heard  by 
lilmself,  or  counsel,  or  both,  to  demand  the 
nature  and  cause  of  the  accusation  against  him, 
to  meet  the  wJ^tnesses  against  him  face  to  face, 
and  have  compulsory  process  for  the  attendance 
of  witnesses  in  his  favor,  and  shall  be  furnished 
with  a  copy  of  the  indictment  against  him." 
Section  11,  Declaration  of  Rights. 

Section  8977,  Qeoeral  Statutes  1906,  pro- 
vides: 

"No  person  prosecuted  for  a  felony  shall  be 
tried  unless  personally  present  during  the 
trial." 

Chapter  6223,  Acts  of  1911  (Comp.  Laws 
1914,  i  leOSd)  is  as  follows: 

"No  judgment  shall  be  set  aside  or  reversed, 
or  new  trial  granted  by  any  court  of  the  state 
of  Florida  in  any  cause,  civil  or  criminal,  on 
the  ground  of  misdirection  of  the  jury  or  the 
improper  admission  or  rejection  of  evidence  or 
for  error  as  to  any  matter  of  pleading  or  pro- 
cedure, unless  in  the  opinion  of  the  court  to 
which  application  is  made,  after  an  examina- 
tion of  the  entire  case  it  shall  appear  that  the 
error  complained  of  has  resulted  in  a  miscar- 
riage of  justice.  This  act  shaD  be  liberally 
construed." 

In  Gladden  v.  State,  12  Fla.  662,  text,  577, 
this  court  by  Mr.  Justice  Westoott,  said: 

"We  win  consider  hot  one"  of  the  grounds 
presented  in  the  motion  for  new  trial,  "which 
was  the  ai>8ence  of  the  prisoner  from  the  court 
for  some  minutes  three  several  times  during 
the  progress  of  the  trial— at  one  time  when 
one  of  the  state  witnesses  was  being  examined, 
at  another  time  when  a  witness  for  the  de- 
fense was  being  examined,  and  a  third  time 
daring  the  argument  of  counsel.  The  absence 
was  voluntary,  but  without  any  express  waiver 
of  his  right  to  be  present. 

"It  is  UDnecessary  for  us  to  detennine  wheth- 
er the  prisoner  can  waive  Us  right  to  be  pres- 
ent, during  the  trial,  or  whether  a  simple  vol- 
untary absence  upon  his  part  can  be  held  tp 
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be  a  waiver  of  Us  constitutional  right,  and 
authorize  the  state  to  proceed  in  Ills  absence. 
These  questions  have  been  settied  in  this  state. 

"This  court  has  laid  down  the  rule  very 
broadly,  and  has,  perhaps,  extended  It  lieyond 
the  views '  of  the  coarts  of  some  other  states. 

"In  Holton  v.  State,  2  Fla.  600,  the  court 
say:  1>uring  the  trial  of  a  capital  case  (the 
whole  trial)  the  prisoner  has  a  right  to  be  and 
must  be  present  No  steps  can  be  taken  by 
the  court  in  the  trial  of  the  cause  in  his  ab- 
sence. The  prisoner  charged  must  be  present 
tn  court  to  malce  his  objections  to  any  and  ev- 
ery step  that  may  be  taken  wliich  he  may  deem 
iUegal,' " 

In  Irvln  v.  State,  19  Fla.  872,  text,  t»4,  in 
which  Judge  Westcott  participated,  it  is  said : 

"We  think  the  rule  should  be  extended  no 
further." 

In  Morey  v.  State,  72  Fla.  45,  7^  South.  490, 
It  Is  said: 

"Upon  the  trial  of  <ui  indictment  charging 
the  defendant  with  the  commission  of  a  capi- 
tal offense,  it  is  important  that  the  defendant 
should  be  present  at  every  stage  of  the  trial. 
Including  the  argument  of  counsel." 

In  this  case  the  charge  was  a  capital  of- 
fense. The  defendants  had  been  out  on  ball, 
and  apparently  were  not  In  the  actual  custo- 
dy of  an  officer  during  the  trial.  The  momen- 
tary absences  from  the  courtroom  were  volun- 
tary, and  there  is  nothing  to  indicate  that 
any  harm  could  have  resulted  to  the  defend- 
ants, or  either  of  .them,  by  the  voluntary  ab- 
aenoe  of  tba  defendant  Lowman  from  the 
courtroom  for  a  few  minutes  during  the  ex- 
amination of  a  Juror  as  to  bis  quallUeations, 
or  by  the  volimtary  absence  of  the  defendant 
Braswell  from  the  courtroom  for  a  few  min- 
utes during  the  examination  of  a  state  wit- 
ness. 

The  Conetltntion  secures  to  a  defendant  a 
right  ta  ''an  impartial  trial"  and  "to  meet 
the  witnesses  against  him  face  to  face,"  bat 
It  does  not  expressly  require  a  defendant  to 
be  present  during  the  entire  time  of  tlie  triaL 
A  mle  of  procedure  enforced  by  the  courts 
has  required  the  personal  presence  of  the  de- 
fendant during  the  whole  period  of  the  trial 
as  stated  In  the  Bolton  and  Morey  Cases,  sa- 
pra.  See  Sherrod  v.  State,  9?  Miss.  774,  47 
South.  554,  20  Ll  R.  A.  (N.  S.)  509;  State  v. 
Kelly,  97  N.  C.  404,. 2  6.  B.  185,  2  Am.  St 
Rep.  299. 

The  courts  hold  that  the  general  right  of 
the  defendant  to  be  present  at  every  material 
step  taken  in  his  trial  for  a  capital  otTense 
cannot  be  waived  by  him.  In  some  states 
statutes  authorize  the  defendant  to  waive  his 
right  to  be  present  at  least  at  times  during 
his  trial,  even  for  a  capital  offense.  And 
such  statutes  are  sustained,  since  there  are 
no  constitutional,  provisions  with  whldi  they 
conflict.  Thomas  v.  State,  117  Miss.  532,  78 
South..  147,  Ann.  Cas.  1918S:,  371;  16  C  J. 
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817.    See,  also.  Bavfdson  t.  SUte,  108  Ark. 
191,  158  S.  W.  1103,  Ann.  Cas.  1916B,  436. 

'a  temporary  absence  from  the  courtroom, 
for  a  short  time  during  the  trial  even  In  a 
capital  case,  has  been  held  not  to  be  such  an 
invafilon  of  defendant's  substantial  rights  as' 
to  be  ground  for  a  reversal  or  for  a  new  trial. 
State  V.  Rubaka,  82  Conn.  BO,  72  Atl.  586 ;  16 
O.  J.  818,  and  notes.  See,  also,  State  r.  Oonee, 
87  Mo.  627 ;  8  R.  C.  h.  01 ;  Diaz  v.  United 
States,  223  U.  S.  442,  32  Sup.  Ct  250,  66  L. 
Xd.  500,  Ann.  Cas.  1913C,  1138.  See,  also, 
Russell  V.  State,  66  Fla.  312,  61  South.  624; 
Hite  T.  Commonwealth,  20  S.  W.  217,  14  Ky. 
Law  R^.  308;  Meece  v.  Commonwealth,  78 
Ky.  586 ;  Howard  v.  State  of  Kentucky,  200 
C.  S.  164,  text,  176,  26  Sup.  Ct  180,  50  !>.  Ed. 
421;  Frank  t.  Mangum,  237  V.  S.  309,  35 
Sup.  Ct  682,  50  U  Ed.  069;  State  t.  Slorah. 
118  Me.  203,  106  Ati.  768,  4  A.  Lu  R.  1256; 
Frank  v.  State,  142  Ga.  741,  83  S.  B.  645,  L.  R. 
A.  1916D,  817;  Ann.  Cas.  191SC,  1146,  notes. 

The  statute  above  quoted,  to  the  effect  no 
person  <3uirged  with  a  felony  shall  be  tried 
unless  personally  present  during  the  trial,  is 
for  the  benefit  of  the  defendant  and  the  right 
so  given  may  be  waived.  See  People  v.  Bra- 
gle,  88  N.  Y.  686,  42  Am.  Rep.  269 ;  Cawthon 
v.  State,  119  Qa.  305,  46  S.  E.  897;  People  v. 
Bush,  68  Cal.  623,  10  Pac.  160. 

Aa  the  defendants  were  represented  by 
conuati  and  were  personally  i««sent  at  all 
other  stages  of  the  trial,  their  voluntary  ab- 
sence for  a  ffew  moments  from  the  courtroom 
should  not  under  the  circumstances,  render 
the  trial  invalid,  even  if  erroneous ;  and  nn- 
der  the  statute  of  19U,  above  quoted,  the 
judgment  should  not  be  reversed  or  a  new  tri- 
al granted  for  an  error  of  procedure  that  is 
harmless  on  the  evidence,  where  no  rij3it  se- 
cured by  the  Constitution  that  could  not  be 
waived  has  been  Invaded  by  the  prosecu- 
tion. There  is  no  claim  that  the  defendants 
did  not  have  a  Jury  of  their  choice  under  the 
law,  or  that  the  trial  was  In  every  way  fair 
and  impartial. 

j  The  evidence  amply  sustains  the  verdict 
and  there  is  no  suggestion  of  the  possibility 
of  harm  to  the  defendants,  or  either  of  them, 
by  their  own  voluntary  and  momentary  ab- 
tence  from  the  courtroom  during  the  trial. 
State  V.  Rubaka,  82  Conn.  59,  72  Atl.  666. 

The  charge  in  this  case  la  a  capital  of- 
fense, but  the  Constitution  does  not  expressly 
require  the  presence  of  the  defendants  In  the 
courtroom  during  the  whole  time  of  their 
trial  for  even  a  capital  offense,  and,  as  the 
defendants  met  the  witnesses  against  them 
face  to  face  and  had  an  Impartial  Jury,  and 
as  the  absence  of  the  d^endants  from  the 
'courtroom  was  voluntary  and  for  only  a  few 
mom«its,  and  as  no  harm  to  either  of  them 
seems  possible,  and  no  harm  Is  claimed  to 
have  resulted  to  either  of  them  from  their  vol- 
uhtary  absence,  the  constitutional  require^ 


ments  have  be«i  eompHed  with.  l%e  Btato- 
tory  right  to  be  personally  present  during  the 
trial  has  not  been  violated  though  the  right 
may  have  been  waived  by  the  voluntary  act 
of  the  defendants ;  and  the  statute  forbidding 
new  trials  for  harmless  errors  should  be  ap- 
I^ed  when  no  fundamental  rights  are  thereby 
violated;  the  evidence  fully  sustaining  the 
verdict  See  Doyle  ▼.  Conudbnwealth  (Ky.) 
37  S.  W.  153. 

In  this  case  there  was  the  voluntary  act  of 
a  normal  man  in  going  from  the  courtroom, 
where  he  was  being  tried  for  the  crime  of 
murder.  Into  another  room  in  the  building, 
and  there  remaining  a  few  minutes  for  par- 
poses  of  his  own  desire  or  convenience,  while 
a  Juror  was  being  examined  on  hUi  voir 
dire,  or  while  a  witness  for  the  state  was  be- 
ing examined,  the  defendant  being  represent- 
ed by  counsel,  when  it  does  not  appear  and  is 
not  claimed  that  any  disadvantage  or  harm 
to  the  defendant  could  have  resulted  from  his 
voluntary  and  temporary  absence  from,  the 
courtroom.  To  bold  that  this  is  a  denUI  to 
the  defendant  of  his  organic  rights  **t»  be 
heard  by  himself  or  counsel,  or  both,  to  de- 
mand the  nature  and  cause  of  the  accusation 
against  him,  to  meet  the  witnesses  against 
him  face  to  face,"  and  not  to  "be  deprived  of 
life  or  liberty  without  due  process  of  law"  and 
to  "the  equal  protection  of  the  laws,"  or  a  de- 
nial of  the  defendant's  statutory  or  common- 
law  right  to  be  personally  present  "dnrlBg  the 
trial"  or  at  every  stage  of  or  step  taken  in 
his  trial  for  a  felony,  is  to  put  vain  tedini- 
calltles  above  the  substantial  requirements  of 
Justice  and  security  to  the  defendant  and  to 
Impair  the  integrity  and  power  of  the  courts 
in  administering  the  law  and  in  securing  to 
the  defendant  all  of  his  rights  In  me  prem- 
ises. 
,  Judgment  affirmed. 

WEST,  J.,  concurs. 

ELIilS,  J.,  concurs  In  the  conclusion. 

BROWNE,  C.  J.,  and  TAYLOR,  J.,  dissent 
on  the  question  of  absence  from  courtroom  of 
the  defendants  in  a  trial  for  a  capital  offense. 

BROWNE,  C.  3.  (dissenting).  I  dissent  and 
state  my  reasons.  During  the  progress  of 
tbe  trial  the  defendant  A.  Irving  Lowman 
left  the  courtroom  while  a  prospective  Juror 
was  being  examined  as  to  his  qualiflcatlonB, 
for  the  purpose  of  ascertaining  something, 
if  possible,  concerning  the  JurOr  who  was 
being  examined,  and  when  he  returned  the 
examination  had  ceased.  He  was  absent 
from  5  to  10  minutes. 

Floyd  Braswell  for  personal  reasons  left 
the  courtroom  on  several  occasloas;  wice 
while  a  stateTs  witness  was  being  examined 
by  the  state's  attorney. 

If  there  is  any  question  that  was  supposed 
to  be  settled  In  this  state  by  early,  w^-con- 
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aldeied,  and  Ui  unbrokoi  line  of  dedriong, 
It  ia  that— 

"During  tbo  trial  of  a  capital  cam  (the 
whole  trial)  the  prisoner  has  a  right  to  be,  and 
must  he,  present— no  step  can  be  taken  by  the 
court  in  the  trial  of  tki  canse  in  his  absence." 

TbB  earliest  caae  is  that  of  Holton  r.  State, 
2  na.  4T6,  where  there  is  a  very  fnU  dl>- 
coBSion  of  the  qnestion.  I  quote  in  part  from 
that  dedUdm: 

"While  the  Justice  of  the  rale  here  asserted 
is  admitted,  and  an  adherence  to  its  principles 
conceded,  it  is  of  equal  importance  that  the 
rights  of  the  aeensed  shonld  be  protected  and 
preserved,  and  the  essential  forms  of  law  pre- 
scribed for  the  mode  of  conducting  the  as- 
certainment of  his  guilt  should  be  carefully 
observed  and  followed.  A  departure  from  them 
could  not  fan  to  produce  difficulties  and  doubts. 
A  recognition  of  a  departure  in  one  case, 
might  lead  to  the  adoption  of  another;  and, 
finally,  those  barriers,  which  are  guaranties  for 
the  regnlar  and  inqiartial  oondnetinc  of  cxim- 
hial  caaea.  mi^t  b«  frittered  away,  and  pos- 
ribly  eventnate  in  gross  injustice.  It  is  much 
easier  to  require  the  observance  of'  the  man- 
dates of  the  law  than  to  determine  in  what 
cases  they  may  be  safely  dispensed  with.  It 
is  therefore  more  proper  and  more  consonant 
to  reason  and  justice  to  require  a  substantial 
adherence  than  to  sulfer  innovations  upon  the 
known  and  positiTe  mles  prescribed  by  law  for 
the  regnlar  conducting  of  causes.  The  justice 
of  these  gronnds  is  as  clear  and  apparent,  as 
those  whidi  are  founded  on  prindples  of  hu- 
manity, by  which  the  administration  of  crimi- 
nal  law  has  been  marked,  and  whidi  dedara 
that  the  accused  stands  on  all  his  rights,  and 
waives  nothing  wliich  is  irregular,  and  more 
especially  so,  where  life  is  in   the  question." 

"Bat  there  was  another  very  important,  set- 
tled, and  well-established  principle  of  criminal 
law  violated,  we  think,  by  this  proceeding, 
which  la,  that  during  the  trial  of  a  capital  case 
(the  i^ole  trial)  the  prisoner  has  a  right  to 
be,  and  must  be,  preaent— no  step  can  be  taken 
by  the  court  in  the  trial  of  the  cause  in  his 
absence.  This  results  from  the  hnmanity  of 
the  law,  and  the  tender  regard  it  has  for  human 
life,  which  forbid^  that  any  proceedings  shall 
take  place  in  the  trial  of  such  a  cause,  unless 
the  prisoner  charged  is  present  in  court,  to 
make  his  objections  to  any  and  every  step  that 
may  be  taken  in  it,  which  he  may  deem  ille- 
gal,  and  to  dp  whatever  else  he  may  or  can 
legally  and  properly  do  in  his  own  defense. 
Suppose  that  after  the  testimony  has  been  tak- 
en Uie  prisoner  escapes,  or  becomes  sick,  and 
is  unable  to  be  brooght  into  court,  can  the  jury 
render  a  verdict?  Suppose  he  escapes  or  is 
taken  sick,  and  is  thus  disabled,  after  the  ver- 
dict has  been  received,  can  judgment  be  ren- 
dered? If  he  were  to  escape  or  become  sick, 
and  unable  to  remain  in  court  while  the  testi- 
mony is  being  taken,  or  the  charge  la  being 
given,  woold  the  canse  proceed?" 

The  <qiliilon  in  the  Instant  caae  tmplies 
that  ttiere  was  no  invasion  of  the  prisoner's 
ooDstltntloDal  zlcbts,  but  merely  of  a  rale  of 
procedure; 


The  Holton  Case,  sapra,  treatctd  It  as  an 
invasion  of  the  constitutional  right  of  an  im- . 
partial  trial,  and  I  repeat  for  emphasis  a 
portion  ot  the  opinion: 

"A  reoognition  of  ■'  departure  in  one  caae 
might  lead  to  the  adoption  of  another;  and, 
finally,  those  barriers,  which  are  guaranties  for 
the  regular  and  Impartial  conducting  of  crimi- 
nal cases,  might  be  frittered  away,  and  pos- 
sibly eventuate  in  gross  Injustice.  It  is  much 
easier  to  require  the  observance  of  the  •  •  * 
law  than  to  determine  in  what  cases  they  may 
be  safely  d^ensed  with." 

Then  came  Mr.  Justice  Westcotf  s  opinion 
in  Gladden  v.  State,  12  Ha.  662,  where  he 
said: 

"We  win  consider  bat  one  of  them,  which 
was  the  absence  of  the  prisoner  from  the 
court  for  some  minutes  three  several  times  dar- 
ing the  progress  of  the  trial— at  one  time  when 
one  of  the  state  witnesses  was  being  examined, 
and  at  another  when  a  witness  for  the  defense 
waa  being  examined,  and  a  third  time  daring 
the  argument  of  counsel.  The  absence  waa 
voluntary,  bat  without  any  express  waiver  of 
his  right  to  be  present 

"It  is  unnecessary  for  us  to  determine  wheth- 
er the  prisoner  can  waive  his  right  to  be  pres- 
ent daring  the  trial,  or  loktther  a  »imple  volim-. 
tary  absence  upon  hi*  part  can  be  Md  iq  he  a 
icaieer  of  hit  ooiutitMUonal  right,  and  author' 
Ue  the  state  to  proceed  in  hi*  abteruM  Tliese 
questions  have  been  settled  in  this  state. 

"This  court  has  laid  down  the  rule  very 
broadly,  and  has,  perhaps,  extended  it  beyond 
the  views  of  the  courts  of  some  other  states." 

Justice  Westcott  then  quoted  part  of  the 
passage  from  Holton  v.  State,  supra,  and 
that  it  might  bum  into  the  minds  of  those 
charged  with  protecting  accused  persons  in 
their  constitutional  rights,  he  placed  the  quo- 
tation in  italics. 

The  circumstances  surrounding  the  absence 
of  the  prisoner  in  the  Gladden  Case  are 
strikingly  s|mUar  to  those  in  the  instant 
case.  Liowman  was  absent  from  6  to  10  min- 
utes. He  was  absent  "three  several  times" ; 
"the  absence  was  voluntary." 

The  question  next  came  b^ore  the  court  in 
Irvin  T.  States  19  Pla.  8T2,  where  the  court 
said: 

"The  role  is  well  settled  in  this  state  that 
the  prisoner  has  a  right  to  be,  and  must  be, 
present  during  the  trial  of  a  capital  case;  that 
no  steps  can  be  taken  by  the  court  in  the  trial 
of  the  cause  in  his  absence"— citing  Holton  t. 
State  and  Gladden  v.  State. 

Again  tlie  question  comes  before  the  court 
in  Adams  v.  State,  28  Bla.  511, 10  South.  106. 
In  that  case  the  Jury  was  sent  from  the 
courtroom  while  the  competence  of  a  witness 
was  discussed.  The  prisoner's  counsel  pro- 
ceeded with  the  discussion  for  about  10  min- 
utes, when  it  was  discovered  that  the  prison- 
er had  been  taken  from  the  courtroom  with 
the  Jury.  On  the  return  of  the  prisoner 
to  the  courtroom,  the  Judge  requested  his 
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attorney  to  eommence  anew  bis  argument,  so 
tbat  the  same  matter  could  be  gone  orer  In 
the  presence  of  tbe  accused,  bat  connsd 
refused  to  do  this,  and  the  trial  proceeded. 
In  reversliig  the  case  iqion  this  groimd  this 
court  said: 

'^t  was  early  decided  in  tliis  state,  and  has 
been  rigidly  adhered  to  in  later  decisioiiB,  that 
the  prisoner  has  the  right,  and  in  fact  must 
be  present  during  the  trial  of  a  capital  case, 
and  no  steps  can  be  taken  by  the  court  in  hia 
absence.  *  *  *  There  Ib  no  doubt  about  the 
fact  that  the  accused  here  was  taken  from  the 
eourtroom  and  remained  out  for  at  least  10 
minutes  during  the  discussion  of  the  compe- 
tency of  a  witness  against  him.  He  has  tbe 
right  to  be  present  and  to  hear  questions  of 
law  as  well  as  questions  of  fact  discussed,  and 
in  fact  no  steps  can  be  tsken  in  the  case  in  his 
absence.  The  court  must  see  in  capital  cases 
that  the  accused  is  present  before  any  pro- 
ceedings are 'taken  in  the  case.  The  fact  that 
the  court  directed  the  argnment  to  be  gone  oyer 
again  could  not  possibly  restore  tbe  accnsed 
to  the  position  of  hearing  what  had  already 
been  said  fai  his  absence"— citing  Helton  t. 
State;  Gladden  t.  State  and  Irvin  v.  State. 

The  trial  Jndge  Is  charged  with  the  dnty 
of  seeing  that  a  prisoner  has  a  fair  and  im- 
partial trlaL  In  the  Holton  Case  this  court 
said  that  his  presence  In  court  during  tlie 
entire  proceeding  is  one  of  the  guaranties  of 
of  the  "impartial  conducting  of  the  criminal 
cases."  The  presence  of  tbe  accused  in  the 
courtroom  is  one  of  the  things  that  tills 
court  has  said  that  "fhe  court  must  see."  In 
Lovett  V.  State,  29  Pla.  356,  U  South.  172, 
the  rule  was  again  recognized,  stated,  and 
affirmed.  In  that  case  a  part  of  the  headnote 
by  Mr.  Justice  Raney  is: 

"It  is  indispensable  to  a  legal  conviction  of 
a  defendant  on  trial  for  murder  that  he  should 
be  personally  present  in  court  during  the  trial." 

I  have  look^  In  vain  for  a  definition  of 
the  word  "indispensable"  that  would  justify 
the  conclusion  in  this  case  that  Ills  right  to 
be  present  is  a  "vain  technicality,"  or  that 
his  presence  "may  be  dispensed  with  for  a 
short  time,"  which  Is  the  doctrine  of  this 
case. 

In  PalmqnlBt  t.  State,  80  71a.  78, 11  South. 
621,  the  necessity  for  the  presence  of  the 
accused  in  court  during  the  entire  trial  was 
regarded  as  so  essential  that  it  was  held  tbat 
the  record  must  show  it 

In  the  case  of  Sumnieralls  v.  State,  87 
Fla.  162,  20  South.  242,  68  Am.  St  ILep.  247, 
Mr.  Justice  Taylor  said: 

"It  is  well-settled  by  repeated  deciaions  here, 
as  wen  as  in  other  statea,  that  in  caaes  of 
felony  the  accuaed  must  be  personally  present 
in  court  during  every  stage  of  hia  trial  from  its 
beginning  to  and  including  the  final  passing  of 
sentence.  If  it  la  shown  that  he  was  absent 
during  the  taking  of  any  essential  step  in  the 


trial,  he  cannot  be  said  to  have  had  a  trial  in 
due  course  of  law." 

Still  no  qualification  of  tbe  principle; 
stlU  no  intimation  that  tbe  right  to  have  an 
impartial  trial,  or,  as  Mr.  Justice  Taylor 
puts  it,  "a  trial  in  due  course  of  law,"  is 
a  "rain  technicaUty." 

Section  6223,  Acts  of  1911,  in  no  wise  af- 
fects the  matter  under  consideration  in  this 
case.  There  is  no  question  involved  "of  tbe 
misdirection  of  the  Jury,"  "the  improper  ad- 
mission or  rejection  of  evidence,"  or  a  "mat- 
ter of  pleading  or  procedure,"  bat  Instead 
there  Is  Involved  wliat  Mr.  Jostice  Douglass 
said  was  tbe  constitutional  right  to  an  im- 
partial trial,  and  what  Mr.  Justice  Taylor 
said  was  "due  course  of  law." 

Since  the  passage  of  that  statute  the  case 
of  Morey  ▼.  State,  72  Fla.  45,  72  South. 
490,  was  decided  by  this  court,  and  in  an 
opinion  by  Mr.  Justice  Ellis,  he  reiterates  tbe 
rule  and  cites  all  the  authoritleB  where  this 
principle  was  enunciated,  strengUiened,  elab- 
orated, affirmed,  and  seemingly  Irrevocably 
fixed  as  law  of  this  state,  and  no  attempt  was 
made  to  Invoke  the  provisions  of  tiiapter 
6223  as  authority  for  Ignoring  the  previous 
decisions.  The  opinion  in  the  instant  case 
cites  section  3977,  Qea.  Stats.  1906,  that — 

"No. person  prosecuted  for  a  felony  shall  be 
tried  unless  personally  present  during  the 
trlaL" 

This  statute  was  enacted  in  1868,  and  after 
the  decision  in  Holton  v.  State  and  Gladden 
V.  State,  so  that  these  decisions  do  not  rest 
upon  that  statute,  or  any  other  statute,  l>ut 
upon  a  fundamental  constitutional  right 

So  clear,  so  positive,  so  unequivocal,  is  the 
unbroken  line  of  deddons  of  this  court  since 
the  Holton  Case,  in  2  Fla.  476,  that  tbe 
Attorney  General  begins  the  discussion  of 
this  question  with  the  statement: 

"The  facts  being  oncontroverted,  it  follows,  if 
the  question  is  properly  before  this  court,  that 
if  the  rule  heretofore  announced  by  Uiis  court 
in  the  cases  cited  by  counsel  is  to  be  adhered  to 
in  all  its  rigidity,  the  contention  must  be  sus- 
tained." 

There  is  In  tills  an  Implied  invocation  to 
this  court  to  depart  from  "the  essential  forms 
of  law  prescribed  for  the  mode  of  conducting 
the  ascertainment  of  guilt"  of  wtdch  at  the 
time  when  the  courts  were  scrupnlonsly 
careful  to  guard  and  protect  constitutional 
rights,  this  court  said  tbat  by  such  departure 
"those  barriers,  which  are  guaranties  for  the 
regular  and  impartial  conducting  of  crimi- 
nal cases  might  be  frittered  away." 

I  cannot  follow  the  invocation  of  the  At- 
torney General,  which  seems  to  have  I)een 
followed  by  this  court,  and  concur  in  what 
may  fritter  away  any  of  the  rights  qf  an 
accuaed  poson  on  trial  for  Itis  life. 
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CLARK,  ShtrHT.  et  al.  v.  COX  at  al. 

(Supreme  Conrt  of  ITlOriila.   Jane  12,  1920.) 
(BylUbut  by  Ike  Conrt.) 

1.  Homattead  ®=>70— Aotoal  contiguity  of 
laads  not  required  by  Constitution. 

The  Constitution  does  not  expressly  require 
contipiitr  of  lands  for  the  exemptions  of  a 
homestead,  and  as  the  meaning  of  the  word 
"homestead"  is  not  defined  in  the  organic  pro- 
vision on  the  subject,  the  question  whether  ac- 
toal  contiguity  is  required  must  be  determined 
in  each  case  on  ita  peculiar  facts. 

2.  Honastead  ^1=35— Constitutional  provlsloaa 
should  be  liberally  oonatrued,  but  not  used 
to  defraud. 

A.  liberal  interpretation  should  be  given  to 
the  homestead  provisiona  for  the  benefit  of  the 
family,  bat  the  beneficent  provisions  of  the  Con- 
stitution should  not  be  used  as  a  means  to  de- 
fraud. 

3.  Homestead  «=»I69— Can  be  waived  only  by 
abandonmeat  or  legal  alienation. 

Where  a  homestead  has  been  acquired.  It 
eui  be  waived  only  by  abandonment  or  by  alien- 
ation in  the  manner  provided  by  law. 

4.  HoMeataad  «=3l67— Conveyaaee  In  fee  of 
railroad  right  of  way  held  not  to  destroy. 

Where  land  owned  by  the  head  of  a  family 
residing  in  this  state  constitutes  the  homestead, 
•nd  is  so  occupied  and  used,  the  conveyance  in 
fee  of  a  strip  100  feet  wide  for  the  use  of  a 
public  railroad  right  of  way  through  the  land 
does  not  destroy  the  homestead  character  of 
the  land  on  both  aides  of  the  conveyed  strip, 
where  the  land  on  both  sides  of  the  strip  con- 
tinued to  be  actually  and  exclusively  used  aa 
parts  of  the  home  place  for  homestead  purposes 
and  for  the  support  of  the-  family. 

Appeal  from  drcolt  Court,  Calbonn  Coun- 
ty; C.  L.  Wilson,  Judge. 

Suit  for 'Injunction  by  Annie  Cox,  widow, 
and  Eva.  Gox  and  ottiers,  minors,  by  Annie 
Coz,  their  next  friend,  against  C.  D.  Clark,  as 
SberUr  of  Calhoun  County,  and  the  Flyim- 
Harrla-Bullard  Company.  From  an  order  In 
fkTor  of  complainanta,  defendants  appeal 
Order  alBrmed. 

John  E.  Garter,  of  Itarianna,  for  appel- 
lants. 

H.  H.  Buford  and  Paul  Carter,  both  of 
Uarlanna,  for  appellees. 

WHITFIELD,  J.  This  appeal  Is  from  an 
order  enjoining  the  forced  sale  of  land  claim- 
ed as  a  homestead. 

The  bill  of  complaint  alleges  that  the  com- 
plainant J.  M.  Cox  "is  the  owner  and  in  pos- 
session of  certain  lands,  to  wit,  southeast 
quarter  of  northwest  quarter,  the  northeast 
quarter  of  southwest  quarter,  and  the  south 
half  of  northeast  quarter  of  section  4,  In 
township  2  north;  range  9  west,  and  oocupy- 
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Ing  the  same  as  his  homestead,  and  using 
the  said  land  to  produce  a  llTelihood  for  him- 
self and  family ;  that  complainant  is  the  head 
of  a  family  residing  upon  said  land  in  said 
state  and  county,  and  that  hia  said  family,  be- 
sides himself,  consists  of  his  wife,  Annie 
Cox,  and  three  minor  children,  all  of  whom 
are  dependent  upon  this  complainant  and  the 
products  of  this  land  for  a  livelihood  and 
there  Is  now  standing  and  growing  and  be- 
ing a  part  of  said  realty  certain  crops  of  com, 
potatoes,  rice,  cane,  and  other  food  and  food 
staffs;  that,  notwithstanding  the  fact  that 
the*  above-described  land  is  the  homestead 
of  this  complainant  and  comprises  only  160 
acres  which  is  exempt,  under  the  Constitu- 
tion and  the  laws  of  the  state  of  Florida,  to 
this  complainant  from  forced  sale,"  the  de- 
fendants have  levied  an  execution  thereon 
and  have  advertised  the  same  for  sale.  An 
injunction  was  prayed.  An  order  was  made 
restraining  the  sale  of  the  lands  until  far- 
ther order  of  the  court. 

By  answer  flie  defendant  execution  creditor 
avers  that  the  complainant's  "holdings  con- 
sist of  two  separate  and  noncontiguous  par- 
cels, to  wit,  a  small  parcel  situated  to  the 
north  and  east  of  the  Marlanna  &  Blonnts- 
town  Railroad,  upon  which  complainant*! 
dwelling  house,  barns,  etc.,  are  located,  and 
another  parcel  of  about  76^  acres,  more  or 
less,  situated  to  the  south  and  west  of  aald 
Marlanna  &  Blountstown  Railroad,  whidi 
Is  Inclosed  under  s^arate  fence,  and  is  not 
contiguous  to  the  dwelling  house  tract,  and 
has  no  house  or  building  upon  it ;  that  between 
said  two  tracts,  and  separating  them  as  afore- 
said Rufns  Pennington  and  C.  R.  Bvans,  co- 
partners under  the  firm  name  and  style  cff 
Pennington  &  Erans,  own  In  fee  simple  and 
without  condltl(Mi,  reservation,  or  restriction 
whatsoever,  a  tract  containing  about  Q 
acres,  more  or  less,  described  as  follows:  A 
strip  100  feet  In  width  Oirough  the  S.  E.  ^. 
of  N.  W.  %  and  S.  W.  %  of  N.  B.  ^.,  section 
4,  township  2  north,  range  9  west,  60  feet 
of  said  strip  being  on  each  ride  of  the  center 
of  the  tract  of  the  Marlanna  A  Blountstown 
Railroad,  and  said  strip  is  permanently  oc- 
cupied and  used  by  said  Pennington  &  Evans 
and  their  successors."  Defendant  "denies 
that  the  said  J.  M.  Cox  was  at  the  filing  of 
the  bill  of  complaint  entitled  to  have  the  saTe 
enjoined  of  that  portion  of  the  S.  B.  ^  of  N. 
Vr.  ^,  and  S.  W.  %  of  N.  E.  M,  and  N.  E. 
^  of  S.  W.  %,  76%  acres,  mora  or  less,  sec- 
tion 4,  township  2  north,  range  9  west,  whidi 
lies  south  and  we^  of  said  tract  or  strip." 

It  appears  that  J.  M.  Cox,  ovraer  of  the 
land,  lived  thereon  wlOi  his  family,  and  used 
It  as  his  homestead.  Cox  and  his  wife  con- 
veyed to  "Bufus  Pennington  and  C.  R.  Rvans, 
copartners  under  the  firm  name  and  style  of 
Pennington  &  Evans,"  "a  strip  100  feet  In 
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wldOt  tbrongfa  tbe  aontbeaat  Quarter  of  north- 
west quarter  and  sonthwest  quarter  of  north- 
eaat  quarter,  section  4,  township  2  north, 
range  9  west,  60  feet  of  said  strip  being  on 
each  Bide  of  the  center  of  the  track  of  the 
Marlanna  &  Blountstown  Railroad  Company 
as  now  located  and  operated." 

"To  have  and  to  bold  the  above-described 
lands  and  premises,  together  with'  all  and 
singular  the  tenements,  hereditaments,  and 
appurtenances  thereto  belonging,  or  in  any 
wise  appertaining,  unto  the  said  party 
•  •  •  of  the  second  part,  •  •  •  heirs 
and  assigns,  In  fee  simple  forever." 

It  also  appears  that  the  railroad  track  and 
a  country  highway  were  in  use  on  the  100- 
foot  strip  across  the  land  when  the  convey- 
ance of  the  strip  was  made,  and  that  the 
owner  and  his  family  used  the  land  on  both 
■ides  of  the  100-foot  strip  for  homestead  pui^ 
poses  both  before  tind  after  the  conveyance  of 
the  100-foot  strip,  that  Pennington  &  E>vanB 
constructed  and  owned  the  railroad  whose 
tratik  was  on  the  100-foot  strip,  and  that  Cox 
and  family  lived  on  the  east  side  of  the 
strip  and  bad  a  right  to  pass  over  the  100- 
foot  strip  in  going  to  and  from  the  portion  of 
their  land  to  the  west  of  the  strip.  Does  the 
conveyance  of  the  100-foot  strip  deprive  the 
homesteader  and  his  widow  and  heirs  of 
homestead  rights  In  the  portion  of  the  land 
on  the  opposite  side  of  the  100-foot  strip  from 
the  dwelling  bouse?  Assuming  that  contiguity 
In  land  is  essential  for  homestead  purposes, 
does  the  conveyance  of  the  100-foot  strip  by 
the  owners  for  the  purpose  stated  so  destroy 
the  contiguity,  of  the  land  as  to  deprive  the 
portion  not  containing  the  dwelling  of  its 
homestead  character? 

[1-4]  The   Constittitton  provides   that— 

"A  homestead  to  the  extent  of  one  hmidred 
and  dzty  acres  «f  land,  •  •  *  owned  by  the 
head  of  a  family  reaidiiig  in  this  state,  •  •  • 
and  the  Improvements  on  the  real  estate,  shall 
be  exempt  from  forced  sale,"  etc  Section  1, 
art.  10. 

In  Brandies  t.  Perry,  88  Fla.  172.  22  South. 
268,  68  Am.  St  Bep.  164,  it  was  held  that— 

"The  head  of  a  family  residing  in  this  state 
is  not  entitled  to  claim  as  a  part  of  his  home- 
stead, a  detarhed  tract  of  land  separated  from 
the  homestead  by  other  parcels  of  land  neither 
owned  nor  oocapied  by  the  owner  of  the  home- 
stead, thongh  such  other  tract  be  used  and  cul- 
tivated as  a  part  of  the  homestead,  and  both 
tracts  together  flo  not  exceed  the  constitntional 
limits  as  to  quantity." 

In  Milton  v.  HUtcm,  68  Bla.  638,  68  South. 
718,  it  was  held  that— 

"A  tract  of  land  detached  from  or  not  eon- 
ttgnons  to  the  land  claimed  as  a  homestead  is 
not  a  part  of  the  homestead  exemption." 

In  Shone  ▼.  Bellmore,  78  Fla.  616,  78  South. 
606,  it  was  held  that— 


"The  mere  platting  of  land,  not  wftbin  the 
limits  of  an  incorporated  city  or  town,  and  sale 
of  lota  according  to  such  plat,  wUdi  land  is 
owned  by  the  head  of  a  family  and  ooenpied  by 
them  as  their  homestead,  does  not  destroy  its 
character  as  a  homestead  nor  conclnsively 
■how  an  aband«mient  of  the  homestead  by  the 
owner." 

The  Constitution  does  'not  expressly  re- 
quire contiguity  of  land  as  a  requisite  to  Its 
homestead  character.  However,  the  word 
"homestead"  has  been  held  to  mean: 

"The  home  place,  the  place  where  the  home  is 
and  such  is  its  legal  acceptation  at  the  present 
day.  It  is  the  home,  the  house  and  the  adjoin- 
ing land  where  the  head  of  the  family  dwells, 
the  home  farm,  86. N.  H.  186.  'It  la  the 
land  where  is  situated  the  dwelling  of  the  owner 
and  his  family.'  16  Wis.  638.  'A  homestead 
necessarily  in<^ude8  the  idea  of  a  residence.' 
21  Tex.  224.  It  must  be  the  owner's  place  of 
residence,  the  place  where  he  lives.  23  Tex. 
502;  10  Minn.  156;  6  Minn.  888;  7  Minn.  518; 
42  Tex.  443.  It  must  appear  that  the  lands 
were  actually  used,  or  manifestly  Intended  to  be 
used,  as  a  part  of  the  h<Hne  of  the  family.  21 
Wall.  486.    Waite,  C.  J."     Oliver  v.  Snowden, 

18  Fla.  828,  text  835,  43  Am.  Bep.  338. 

See,  also,  Brandies  r.  Perry,  39  Fla.  172,  22 
South.  268,  63  Am.  St.  Bep.  164. 

If  the  rights  conveyed  for  a  railroad  right 
of  way  are  in  law  only  a  perpetual  easement, 
this  would  not  destroy  the  actual  contiguity 
or  impair  the  homestead  exemptions.  Oris- 
wold  V.  HufTafter,  47  Kan.  600,  28  Pac.  606; 
Oriswold  V.  Hnffaker,  48  Kan.  374,  29  Pac 
693;  Slaughter  v.  Kam  (Ky.)  28  S.  W.  791; 
Glbbs  V.  Adams,  76  Ark.  675,  88  S.  W.  1008; 
Allen  V.  Dodson,  39  Kan.  220,  17  Pac.  667; 
Bandal  v.  Elder,  12  Kan.  267 ;  Shone  v.  Bell- 
more,  76  Fla.  616.  78  South.  605;  13  B.  O.  U 
578. 

It  would  seem  that,  as  the  Constitution 
does  not  expressly  require  contiguity  of  lands 
for  the  exemptions  of  a  homestead,  and  as 
the  meaning  of  the  word  "homestead"  Is  not 
defined  in  the  organic  provisions  on  the  nll>- 
Ject,  the  question  whether  actual  contlgaity  Is 
required  must  be  determined  In  each  case  <» 
its  peculiar  facts.  A  liberal  Interpretation 
should  be  given  to  the  homestead  provisions 
for  the  benefit  of  the  family,  but  the  benefi- 
cent provisions  of  the  Constitatlon  should  not 
be  used  as  a  means  to  defraud.  Jetton  l4im. 
bOT  Oo.  T.  Hall,  67  Fla.  61,  64  South.  440,  51 
L.  B.  A.  (N.  S.)  1121 ;  Drucker  t.  Bosenstein, 

19  Fla.  191 ;  Posce  v.  Harley,  73  Fla.  819,  75 
South.  30.  Where  a  homestead  has  been 
acquired,  it  can  be  waived  only  by  abandon- 
ment or  by  alienation  in  the  manner  provided 
by  law.'  Biggs  v.  Sterling,  60  Mich.  643,  27 
N.  W.  705,  1  Am.  St  Rep.  654. 

In  this  case  it  appears  that  the  conveyance 
of  the  100-foot  strip  across  the  land  was  for 
the  use  of  a  public  railroad  right  of  way, 
that  a  right  to  cross  the  strip  in  going  to  and 
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from  the  portion  of  the  land  on  the  opposite 
filde  from  the  dwelling  place  was  recognized 
In  the  owners  of  the  l^omestead  rights,  and 
that  the  land  on  both  aides  of  the  100-foot 
strip  were  continuously  and  exclasively  nsed 
for  homestead  purposes  and  the  support  of 
the  family,  the  whole  not  exceeding  the  ex- 
•empted  area.  This  being  so,  the  land  on 
twtb  sides  of  the. 100-foot  strip  "were  actually 
nsed  and  manifestly  Intended  to  be  used,  as 
■a  part  of  the  home  of  the  family,"  as  set 
forth  In  the  Oliver  Case,  supra.  See  Qros- 
holz  V.  Newman,  21  Wall.  481,  text  486,  22 
I^.  Ed.  471. 

There  Is  nothing  to  indicate  an  abandon- 
ment of  any  part  of  the  remaining  land  as  a 
hcKneatead.  On  the  contrary,  a  purpose  to 
retain  the  land  on  both  sides  of  the  alienated 
strip  is  evident  In  the  Brandies  and  Milton 
Cases,  supra,  the  lands  excluded  had  never 
heen  a  part  of,  or  contiguous  to,  the  home- 
stead tracts  that  were  allowed  as  exemptions. 

Under  the  drcomstances  of  this  case  it 
must  be  held  that  the  conveyance  of  the  100- 
foot  strip  across  the  land  for  a  railroad  rlj^t 
-of  way  did  not  deprive  the  remaining  home- 
stead real  estate  of  its  homestead  character 
so  as  to  withhold  or  abandon  the  right  of 
exemption  aa  a  hoAiestead  in  the  land  on  hoth 
sides  of  the  100-foot  strip.  Hodges  v.  Win- 
ston, 96  Ala.  614,  11  South.  200,  36  Am.  St 
B^.  241;  13  R.  O.  L.  878;  Morse  v.  Morris, 
57  Wash.  48,  106  Pac  468,  136  Am.  St  Rep. 
«68;  Pryor  v.  Stone,  19  Tex.  371,  70  Am.  Dec. 
S41. 

Order  affirmed. 

BROWNE,  a  J.,  and  TATLOB.  BLUS, 
■and  WB8T,  JJ.,  concur. 


RICHARDS  V.  KIME. 

-(Sivreme  Court  of  Florida.   June  10,  1920. 
Rehearing  Denied  July  10,  1920.) 

Appeal  from  Circuit  Court,  Polk  County; 
-John  S.  Edwards,  Judge. 

Proceedings  between  H.  M.  Richards  and  R. 
tL  Eime.  From  a  judgment  for  the  latter,  the 
■former  appeals.    Affirmed. 

H.  C.  Petteway  and  W.  M.  Oober,  both  of 
lakeland,  tor  appellant. 

Whitney,  Spencer  &  Bryant,  of  Lakeland, 
for   app^ee. 

PER  CURIAM.  This  caase  having  hereto- 
fore been  mbmitted  to  the  court  upon  the 
-transcript  of  the  record  of  the  decree  afore- 
said, and  argument  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
;and  inspected,  and  the  court  being  now  ad- 
vised of  its  jddgment  to  be  given  in  the  prem- 


ises, it  seems  to  the  court  that  there  la  no  er- 
ror in  the  said  decree.  It  is'  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  drcoit  court  be, 
and  the  same  is  hereby,  affirmed. 
All  concur. 


TUCKER  V.  CAROLINA-FLORIDA  INV.  CO. 

(Supreme  Court  of  Florida.    May  14,  1920.) 

Appeal  from  Circuit  Court,  Polk  County; 
John    S.    Edwards,    Judge. 

Suit  by  the  Carolina-Florida  Investment 
Company,  a  corporation,  against  Bppes  Tucker, 
Jr.  From  orders  granting  a  temporary  in- 
junction and  denying  a  motion  to  dissolve  the 
same,  defendant  appeals.  Orders '  reversed, 
with  directions  to  dismiss  tiie  bill  of  complaint 

James  F.  Olen,  of  Tampa,  for  appellant 
Whitney,  Spencer  ft  Bryant,  of  Lakeland,  for 
appellee. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  sabmitted  to  the  court  upon  the 
transcript  of  the  record  of  the  orders  afore- 
said and  argument  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
is  considered,  ordered,  and  decreed  ttiat  the 
orders  herein  granting  a  temporary  injunc- 
tion and  denying  a  motion  to  Resolve  the  in- 
junction, and  appealed  from,  are  reversed  <w 
the  authority  of  Coker  v.  DawUns,  20  Fbu  141, 
with  directions  to  dismiss  the  bili  of  complaint 
at  the  cost  of  the  complainant  appellee. 

It  is  so  ordered. 

All  concur. 


RICHARDSON  v.  VARN. 

(Supreme  Ooart  of  Florida.    June  6,  1920. 
Rehearing  Denied  July  5,  1920.) 

Appeal  from  drcnlt  Conit,  Hernando  Conn- 
^;   W.  8.  Bullock,  Judge. 

Suit '  between'  Josiah  Richardson  and  Laza- 
rus B.  Vam.  Decree  for  the  latter,  and  the 
former  appeals.   Affirmed. 

Geo.  O.  Martin,  of  Brooksville,  and  H.  S. 
Hampton,  of  Tampa,  for  appellant 

F.  B.  Coo^r  and  F.  L.  Stringer,  both  of 
BrookSviUe,  for  appellee. 

PER  (7URIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  6f  the  dfccMe  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  tiierefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  drcnit  court  b«  and  the  same 
is  hereby  affirmed. 

An  concur. 
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DAVIS  at  al.  v.  EPHRIAM. 

(Supreme  Court  of  ITlotida.    April  7,  1920. 
Beheaiinc  Denied  June  80, 1820.)  . 

Appeal  from  Circuit  Court,  Jaduon  Coon- 
tfi  D  J.  Jones,  Judge. 

Proceedings  between  Frank  Davis  and  others 
and  William  Ephriam.  From  a  judgment  for 
the  latter,  the  former  appeal.    Affirmed. 

D.  li.  McESnnon,  of  Marianna,  for  appellants. 
W.  B.  B.  Smith,  of  Marianna,  for  appellee. 

PBB  OUBIAfif.  This  cause  havinf  hereto- 
fore been  aobmitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  argument  of  oounsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  list  the 
'said  decree  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed. 

All  concur. 


TAYLOR  at  al.,  Caunty  Carn'ra,  v.  STATE  ax 
ral.  SANDERS. 

(Supreme  Court  of  Florida.    Jona  12,  1920.) 

Brror  to  Circuit  C!onrt,  Madison  County; 
Mallory  F.  Home,  Judge. 

Proceeding  by  tiie  State,  on  relation  of  Har- 
ry Sanders,  by  hiS'  next  friend,  C.  0.  Small, 
against  J.  P.  Taylor  and  others,  as  County 
Commissioners  of  Madison  County,  Fla.  Judg- 
ment for  relator,  and  defendanta  brine  error. 
Affirmed. 

Chas.  B.  Davis,  of  Madison,  for  plaintiffs  in 
error. 

A.  B.  ft  G.  G.  Small,  of  Imke  C&ty,  for  de- 
fendant in  error. 

PBB  ODHIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  Judgment  afore- 
said, and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  Judgment  to  be  given  in  the  premis.es,  it 
seema  to  the  court  that  there  is  no  error  in 
the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  judgment  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed. 

BBOWNB,  CL  J.,  and  TAYLOR  and  WEST, 
JJ.,  concur. 
WHlTFilOIjD  and  BLLIS,  JJ.,  Assent 


REGLER  V.  BANKS  at  al. 

(Supreme   C!onrt  of  Florida.    June   10,  ISSiO. 
Rehearing  Denied  July  10,  102a) 

Appeal  from  CHrcuit  (Joort,  Pinellaa  Oovnty; 
O.  K.  Reaves,  Judge. 

Proceedings  between  Anna  Regler  and  Al- 
bert C.  Banks,  Jr.,  and  others.  From  a  de- 
cision for  tiie  latter,  the  former  wpaala-  Af- 
firmed. 

Lnnsford  ft  WUtaker,  of  Tampa,  for  appel- 
lant 
Wm.  O.  King,  of  St.  Petarabarg ,  for  appd- 

leaa. 


FBSB  (31IRIAM.  Thia  cause  having  hereto- 
fore been  submitted  to  the  court  up<m  the 
transcript  of  the  record  of  the  decree  afore- 
said and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  decree;  it  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be,  and  the  aame  is 
hereby,  affirmed. 

All  concur. 


MOTT  at  aL  V.  BANK  OF  LAKE  BUTLER 
at  al. 

(Supreme  Onrt  of  Flotlda.   June  B,  1090.) 

Appeal  from  Circuit  Court,  Bradford  (boun- 
ty; James  T.  Wills,  Judge. 

Proceedings  between  J.  R.  Mott  and  others 
and  the  Bank  of  Lake  Butler  and  others. 
From  judgment  for  the  Utter,  the  former  ap- 
peaL    Affirmed. 

A.  Z.  Adkina,  of  Starke,  and  Thoa.  W.  Field- 
ing, of  Oainesville,  for  appellants. 
J.  B.  Futch,  of  Starke,  for  appelleea. 

PBR  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  order  aforesaid  and 
argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  order.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
order  of  the  circuit  court  ba,  and  the  same  ia 
hereby,  affirmed. 

All  ooneor. 
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(ISMIaa.  380) 

ROBERTSON,  Stats  Revena«  Ageat  v.  BANK 
OF  YAZOO  CITY.  SAME  V.  CITIZENS' 
BANK  &  TRUST  CO.  SAME  v.  DELTA 
BANK  &  TRUST  CO.     (N(M.  21282-21284.) 

(SapNme  Court  of  IfissisrippL    July  12, 1920.) 

(8yUah«»  5v  the  Court.) 

1.  Taxation  9=»366— AssoMmaiit  of  bank  made 
on  unsworn  statement  of  Its  property  Is  not 
iuvalliL 

An  assessment  of  the  property  of  a  bank 
for  taxation,  made  in  accordance  with  an  nn- 
swom  statement  of  its  property  filed  with 
the  assessor,  ia  not  void  because  the  statement 
-was  not  sworn  to  as  required  by  section  4273, 
Code  of  1906  (section  6907,  Hemingway's  Code). 

2.  Taxation  9=9334— Assessment  of  property 
intentionally  nndervalned  by  owner  Is  not  In- 
valid. 

An  assessment  of  property  for  taxation  is 
sot  invalidated  because  the  property  was  in- 
tentionally undervalued  by  the  owner  when 
listing  it  with  the  assessor. 

3.  Taxation  «=>I09— 4>roperty  ean  be  baok-as- 
seesed  only  beoausa  of  having  "esoaped  taxa- 
tioa." 

Property  ean  1>e  iMck-aaseased  under  sec- 
tion 4740,  Code  «t  1906  (section  7058,  Heming- 
way's  Code),  authorising  the  back-asseasment 
of  property  that  "has  escaped  taxation  by  rea- 
son of  not  being  assessed,"  only  when  it  has 
not  been  assessed  in  fact,  and  cannot  be  when 
there  has  been  a  former,  though  void,  assess- 
ment. 

Etbridge,  Holden,  and  Stevens,  JJ.,  dissenting. 

In  Banc. 

Appeal  from  Circuit  Court,  Yasoo  County; 
W.  H.  Potter,  Judge. 

Proceedings  by  Stokes  V.  Robertson,  State 
Revenue  Agmt,  to  back-aaseBS  the  Bank  of 
Yazoo  City,  the  Cltlzaas'  Bank  &  Trust  Com- 
pany, and  the  Delta  Bank  &  Trust  Company, 
with  protest  by  tbe  banks  filed  with  the 
board  of  8Ui>erTlsor8.  Badc-anseBsment  dla- 
approred  by  tbe  board  of  rapwrlsors  and 
causes  appealed  to  the  drcolt  court,  wher^n 
daanrrers  to  the  so-called  replicattons  of 
the  State  Revalue  Agent  were  sustained  and 
final  Judgment  rendered  against  him,  and  he 
a];q;ieals  in  each  cause.  Afilrmed  by  an  equal- 
ly divided  ooort.  , 

Bolton  Thompson  and  R.  H.  &  J.  H. 
Thompson,  all  of  Jackson,  for  appelant 

Bamett  &  Perrln  and  Barbour  &  Henry,  all 
of  Zazoo  City,  for  apposes. 

SMITH,  0.  J.  Tbls  la  a  proceeding  begun 
hy  the  revenue  aceot  to  back-assess  the  ap- 
pellee banks  on  the  shares  of  their  capital 
stock,  surplus,  and  undivided  profits  for  the 
years  1910  to  1915,  inclusive,  under  the  provl- 
alons  of  section  4740,  Code  of  1906  (section 
7058,  Hemingway's  Code).     The  additional 


(15  8a) 

assessment  directed  by  tbe  revenue  agent  to 
be  made  sets  forth  the  number  of  the  shares 
of  stock  of  each  of  the  banks,  his  (the  reve- 
nue agent's)  valuation  thereof,  and  the 
amounts  of  their  surplus  and  undivided  prof- 
Its  for  each  of  the  years.  The  appellees  each 
filed  protests  with  the  lx>ard  of  supervisors 
against  this  assessmait,  setting  forth,  among 
other  things,  that  the  shares  of  their  capital 
stock  and  their  surplus  and  undivided  profits 
were  assessed  against  them  for  each  of  the 
years  included  in  the  present  back-assess- 
ment and  the  taxes  due  thereon  were  paid, 
and  it  appears  from  these  protests  that  the 
assessments  then  made  and  those  now  sought 
to  be  made  are  identical,  except  the  ralua* 
tlon  of  the  shares  of  the  appellees'  capital 
stock  and  their  surplus  and  undivided  pj^fits 
was  less  in  the  original  assessment  than  in 
the  one  here  sought  to  l>e  made.  This  bade- 
assessment  vras  disapproved  by  the  board  of 
supervisors,  and  its  order  in  so  doing  was  af- 
firmed by  the  court  below.  Whei  the  cause 
reached  the  court  below  the  appellant,  appar- 
ently proceeding  on  the  theory  that  It  was  an 
ordinary  common-law  action  governed  by  tbe 
rules  of  pleading  in  such  cases,  filed  what  la 
styled  in  the  record  a  "repllcatloa"  to  the  ap- 
p^ees'  protest,  setting  forth  that  the  ori^ 
nal  assessments  of  the  property  here  In  ques- 
tlm  were  fraudulent  and  of  no  validity  what- 
ever ;  the  replication  filed  la  the  case  of  the 
Bank  of  Yazoo  City,  of  which  tbe  others  are 
substantial  copies  mutatis  mutandis,  being 
as  follows: 

"For  replication  to  the  objection  of  the  Bank 
of  Yazoo  City,  the  state  revenue  agent  says: 
The  original  assessment  mentioned,  set  up  as 
res  adjudicata  and  in  bar  of  the  assessment 
sought  to  be  validated  and  approved  in  this 
case,  was  a  fraodnlent  one  and  of  no  validity 
whatever,  because  the  bank  of  Yazoo  City  did 
not  deliver  to  the  assessor  for  any  one  of  the 
years  involved  in  tllis  suit  a  sworn  statement 
as  required  by  law  (Code  1906,  {  4273),  but 
the  said  taxpayer  rendered,  as  private  persons 
usually  render  assessments,  tbe  assessment 
pleaded  by  it  to  the  tax  assessor  of  Yazoo 
county,  the  same  npt  being  under  oath;  Icnow- 
ing  that  the  value  placed  by  it  on  its  shares 
of  capital  stock  was  not  its  par  value  nor  its 
true  and  actual  value,  and  knowing  that  the 
true  and  actual  cash  value  and  the  par  value  of 
its  said  stock  at  the  time  said  assessment  was 
rendered  was  not  less  than  its  par  value,  $100 
per  share,  and  that  the  par  value  of  its  said 
share  of  stock  at  said  time  aggregated  a  sum 
not  less  than  $400,000,  it  nevertheless  rendered 
the  same  to  the  assessor  at  the  aggregate  val- 
ue of  $300,000,  a  much  less  sum  than  the  par 
value  of  said  shares  and  much  less  than  its 
true  and  actual  value  at  said  time;  and  this 
the  said  Bank  of  Yasoo  City  did  knowingly, 
willfully,  and  fraudnlentiy,  with  the  intent, 
purpose,  and  design  to  cheat  and  defraud  the 
state  of  Mississippi  and  the  county  of  Yasoo 
of  their  revenue  and  to  enable  the  said  bank  to 
escape  the  payment  of  taxes  justly  due  from  it 
to  the  state  and  county  aforesaid. 
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"This  the  Htiti  reTenne  atrent  ia  ready  to 
verify." 

Tliese  r^lications  were  demnrred  to  by 
the  appellees,  their  demurrera  were  auataln- 
ed,  and  the  revenue  agent  decliniog  to  plead 
further,  Judgment  final  was  rendered  against 
him. 

Judges  SYKBS,  COOK,  and  SMITH  are  of 
the  opinion  that  the  judgment  of  the  court 
below  should  be  affirmed,  but  Judges  EXTH- 
BIDGE,  HOLOJBm,  and  STBVBNS  ai«  of 
the  opinion  that  It  should  be  reversed.  We 
are  therefore  unable  to  reverse  the  Judgment 
of  the  court  below ;  consequently  it  orust  be 
affirmed. 

[1]  Proceeding  now  to  set  forth  the  rea- 
sons for  the  opinion  of  Judges  SXKES, 
COOK,  and  SMITH,  sectlou  4740,  Code  of 
1006  (section  705S,  Hemhigway's  Code),  un- 
der which  this  proceeding  was  begun,  and 
which  Is  the  measure  of  the  appellant's  pow- 
er to  cause  property  to  be  back-assessed  for 
taxation,  provides  that— 

"Should  the  revenue  agent  discorer  that  any 
•  ♦  •  proper^ . »  •  •  has  escaped  taxa- 
tion by  reason  of  not  being  asseased,  it  aball 
be  his  doty"  to  cause  the  tax  collector  to  assess 
it,  etc 

The  question  here  presented,  therefore,  is, 
Has  the  property  which  the  appellant  seeks 
to  have  back-assessed  escaped  taxation  by 
rea8<«  of  not  being  assessed?  The  admis- 
sion of  the  appellant  that  the  property  has 
been  assessed  would  seem  to  answer  the  qnea- 
tlon,  if  it  were  not  for  his  contention  that  al- 
tfaoagb  it  has  been  in  fact  assessed  the  as- 
sessment is  void  in  the  eyes  of  the  law;  con- 
sequently the  property  has  escaped  taxation 
within  the  meaning  of  the  statute.  The 
grounds  on  which  the  contention  that  the 
original  assessmmt  of  this  property  Is  void 
rests  are,  first,  that  the  statement  of  the  ap- 
pdlees'  property  filed  with  the  assessor  was 
not  sworn  to  by  its  officers  as  reqolied  by  sec- 
tion 427S,  Code  of  1906  (section  6907,  Heming- 
way's Code) ;  and,  second;  that  the  property 
listed  in  this  unsworn  statement  was  know- 
ingly, willfully,  and  fraudulently  underval- 
ued, with  the  intent,  purpose,  and  design  to 
cheat  and  defraud  the  state. 

The  fact  that  the  statement  at  the  appel- 
lees' property  filed  with  the  assessor  on 
which  the  original  assessment  was  made  was 
not  sworn  to  cannot  be  held  to  invalidate  the 
assessment,  for  the  filing  of  such  a  statement 
is  not  at  all  necessary  to  the  making  of  an 
assessmmt.  The  assessor  has  the  power  and 
tt  is  his  duty  to  assess  property,  although  not 
listed  with  him  at  all  by  Its  owner.  Sections 
4SI6B  and  4281,  Code  of  1906  (sections  6896 
and  6016,  Hemingway's  Code). 

[1]  Nor  does '  the  Intentional  undervaloa- 
tliKi  of  bis  property  by  the  taxpayer  when 
listing  it  with  the  assessor  Invalidate  the  as- 
sessment thereof.  Ndtber  the  assessor  nor 
the  board  (rf  snpwvjkiots  In  passing  on  the 


assessment  roll  ia  bound  by  the  taxpayer's 
valuation  of  his  property.  If  in  the  opinion 
of  the  assessor  the  property  has  been  under- 
valued, it  Is  his  duty  to  report  that  fact  to 
the  board  of  supervisors  when  be  files  the 
assessment  roll  with  the  board  for  approvaL 
It  th«i  becomes  the  board's  duty  to  inquire 
into  the  correctness  of  the  tcLxpayer's  valua- 
tion of  his  pr(verty  and  to  Increase  It  If  in 
its  Judgment  It  is  Just  to  do  so,  and  where  the 
undervaluation  appears  to  have  been  will- 
fully made  to  escape  taxation  it  is  the  board's 
duty  to  report  that  fact  to  the  grand  Jury. 
Section  4268,  Cod«  of  1906  (section  6902,  Hem- 
ingway's Code).  Moreover  section  4306,  Code 
of  1006  (section  6939,  Hemingway's  Code)  pro- 
vides tliat^ 

"At  the  meeting  for  the  bearing  of  objec- 
tions to  assessments,  the  board  of  supervisors 
shall  not  only  hear  and  determine  all  objectionB 
that  shall  be  filed,  but  it  shall  as  well  carefully 
examine  the  roll  or  rolls,  and  shall  then  and 
there  cause  to  be  assessed  any  person  or  thing 
that  may  be  found  to  be  omitted,  and  anything 
found  to  be  undervalued  may  be  correctly 
valued." 

^e  Identical  property  here  soi^t  to  be 
back-aEsessed  was  enumerated  and  valued  on 
the  assessment  roll  wh«i  the  original  assess- 
ment was  passed  on  by  the  board  of  super- 
visors, and  the  correctness  vel  nqn  of  tbat 
valuation  was  a  question  which  it  was  the 
duty  of  the  board  to  then  determine,  and 
when  determined  it  became  final  and  conclu- 
sive against  both  the  public  and  the  appellees. 
Section  7,  a  IBS,  Laws  of  1918;  Tazoo,  etc, 
Investmoit  Co.  v.  Suddoth,  70  Miss.  416,  12 
South.  246;  State  v.  Simmons,  70  Miss.  BOl, 
12  South.  477 ;  Adams  v.  Bank,  106  Miss.  346, 
66  South.  407 ;  Darnell  T.  J<dmaon,  100  ICIss. 
670,  68  South.  780.  To  bold  otherwise  would 
not  only  violate  the  statute  but  would  subject 
the  dtlsen  to  the  inconvenieace  and  uncer- 
tainty of  having  his  assessment  teopeaei  at 
any  time  In  the  future,  within  the  period  of 
llmltetion,  upon  the  charge  that  be  had  in- 
tentionally undervalued  his  pr<qperty  when 
listing  it  with  the  assessor.  Sudi  a  condition 
of  afFalrs  would  be  Intolerable  and  not  with- 
in the  contemplatloa  of  the  law. 

[S]  But  If  we  eliould  hold  that  the  original 
assessment  of  this  property /is  roid,  the  result 
would  be  the  same^  for  the  assessment  was 
in  fact  made  And  the  property  did  not  In  fact 
escape  taxation.  This  point  was  expressly 
decided  in  Adams  t.  Luce,  87  Miss.  220,  39 
South.  418,  where  It  was  said: 

"The  words  'escaped  taxation,*  under  the 
construction  of  the  revenue  law,  should  receive 
the  ueaninc  usually  and  popularly  accorded  to 
them.  The  evil  to  be  remedied  demonstrates 
this.  The  object  of  the  law,  in  respeot  to  Uie 
back-assessment  of  property  by  the  revenue 
agent,  was  to  prevent  property  which  had  not 
been  actually  assessed  at  all  from  escaping  its 
proper  portion  of  the  public  bnrdsa  of  taxation. 
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PropertT  may  Mcape  tazatim  in  Taried  ways, 
u,  for  example  (a)  by  being  winfolly  withheld 
from  aascBament  by  the  owner;  (b)  by  being  in- 
advertently or  accidentally  omitted  by  the  own- 
er in  returning  bis  property  to  the  assessor. 
In  either  of  these  two  cases,  and  in  others 
which  may  be  conceived,  there  has  been  in  fact 
—there  hiis  been  actually — escape  of  such  prop- 
erty from  taxation;  it  has  never  been  assessed 
at  all  as  a  matter  of  fact.  And  it  was  the  par- 
pose  of  the  law,  in  cases  like  these,  where  the 
regularly  constitnted  fiscal  officers  had  failed  to 
aiseaa  all  property  liable  to  taxation,  to  au- 
thorise the  revenue  agent  to  back-assess  such 
property  never  heretofore  is  fact  assessed  at 
all,  and  which  was,  therefore,  descrilied  as 
property  which  had  in  fact  escaped  taxation. 
Bot  where  an  assessment  has  in  fact  been 
made,  where  the  assessment  roll  shows  on  its 
face  all  that  it  ought  to  show— the  name  of  the 
owner,  the  description  of  the  property,  the 
valuation  of  the  property,  the  tax,  etc.— but 
that  assessment  is  irregular  or  imperfect  or 
defective,  or  even  absolutely  and  utterly  void, 
by  reason  simply  of  a  failure  to  comply  with 
some  vital  and  fundamental  requirement  of  the 
taw,  such  property  cannot,  within  th?  meaning 
of  these  words,  'escaped  taxation,'  be  said  to 
be  pnverty  which  has  escaped  taxation  in  (act. 
In  such  cases,  manifestly,  there  has  been  an 
assessment — an  assessment  in  fact,  an  actual 
assessment.  The  property  has  not  been  with- 
held from  the  assessment  roU.  It  has  not  been 
omitted  by  inadvertence,  accident,  or  for  any 
other  reason.  It  is  there  on  the  assessment 
mD.  It  ia  assessed  at  a  certain  rate.  It  is 
all  assessed.  But  the  whole  rollvis  void  becaose 
of  such  failure  to  comply  with  such  fundamental 
requirement  of  the  law.  There  is,  in  such  lat- 
ter case,  no  assessment  in  the  eye  of  the  law; 
but  there  has  been  an  actual  assessment  in  fact, 
though  not  valid  in  the  eye  of  the  law. 

We  thinh  it  far  safer  to  bold,  in  view  ot  the 
evil  to  be  remedied  by  the  statute  on  the  sub- 
ject, and  In  view  of  the  canon  of  construction 
that  words  not  technical,  as  these  words,  'es- 
caped taxation,*  ought  to  be  given  their  usual, 
ordinary,  popular  signification,  that  property 
can  never  be  said  to  have  escaped  taxation, 
within  the  meaning  of  the  revenue  law  on  that 
sobject,  save  only  in  those  cases  where  there 
never  has  been  any  actual  assessment  at  all 
of  such  property.  The  original  thought  in  the 
statute  authorising  the  revenue  agent  to  back- 
assess  property  which  has  escaped  taxation  was 
to  furnish  machinery,  not  initiating  assessment 
primarily,  but  to  supply  the  defects  in  an  as- 
sessment already  made.  It  will  not  do  to  say 
that,  because  an  assessment  is  utterly  void  in 
the  eye  of  the  law,  though  once  actually  made, 
such  property  has  escaped  taxation.  The  very 
term  'escape,'  ex  proprio  vigore,  implies  that  it 
had  never  been  found  or  known  or  listed  for 
taxation.  That  escapes  detection  which  never 
has  been  seen  in  fact.  That  escapes  assess- 
ment  wMch  never  has  in  fact  been  assessed 
in  any  way.  That  which,  as  a  matter  of  fast, 
has  been  retnmed  by  the  owner,  placed  upon 
the  assessment  roll  by  the  assessor,  dealt  with 
hr  the  board  of  supervisors  and  by  the  tax 
collector,  cannot  be  said,  in  any  proper  sense 
of  the  words  'escaped  taxation'  or  vrithin  the 
scope  of  the  evil  to  be  remedied  by  the  revenue 
law,  to  have  escaped  taxation." 


The  can  of  Adams  r.  Claire,  80  Vim.  134i 
31  SoDtta.  216,  la  not  in  oonfliot,  but,  on  the 
contrary,  la  in  accord,  herewitb.  The  oon- 
tentlMi  here  la,  not  that  all  of  the  property 
sought  to  be  bade  assessed  was  not  enumerat- 
ed and  valued  wben  originally  assessed,  but 
simply  that  It  was  then  undervalued.  And  it 
was  expressly  stated  several  times  ia  tbe 
opinion  in  that  case  that  the  approval  of  the 
assessment  roll  by  the  board  of  sojjervlsors  Is 
conclusive,  "as  against  tbe  taxpayer  and  the 
public,  that  the  valuation  of  the  enumerated 
property  is  as  finally  shown  <m  the  roll." 
The  property  which  the  court  tliere  held  bad 
escaped  taxation  by  reason  of  not  havlitg 
been  assessed  was  not  property  tbat  had  been 
enumerated  but  undervalued  on  tbe  assess- 
ment roll,  but  was  pn^erty  tbat  had  not 
been  enumerated  on  tbe  roll  at  all,  to  wit,  a 
part  of  the  taxpayer's  solvent  credits. 

Affirmed. 

BTHRIDOB,  HOLDBN  and  STDVIENS.  J  J., 
dissenting,  express  the  following  views: 

The  replication  filed  by  the  revenue  agent 
In  this  case  expressly  charged  that  appellees 
"did  knowingly,  willfully,  and  fraudulently, 
with  the  intent,  purpose,  and  design  to  dieat 
and  defraud  the  state  of  Mississippi  and  the 
county  of  Yazoo  of  their  revenue  and  to  en- 
able the  said  bank  to  escape  the  payment  of 
taxes  Justly  due  from  it  to  the  state  and 
county  aforesaid,"  make  their  tax  returns 
which  they  now  plead  as  res  adjudlcata. 
This  replication  charging  willful  and  inten- 
tional fraud  was  demurred  to,  and  it  nec- 
essarily follows  that  the  fraud  has  been  ad- 
mitted. We  are  therefore  confronted  with 
the  concrete  proposition  whether  a  taxpayer 
can  be  guilty  of  fraud,  come  into  court  and 
by  a  solemn  pleading  admit  the  fraud,  and 
successfully  take  advantage  of  it.  We  say 
he  cannot. 

This  court,  by  Ohief  Justice  Sharkey,  in 
Niles  et  aL  v.  Anderson  et  al.,  6  How.  385,  at 
page  386  of  the  opinion,  said: 

"Any*  act,  however  solemn,  even  though  it  be 
a  judgment  of  a  court  of  competent  jurisdiction, 
may  be  aft  aside,  if  procured  by  fraud.  •  *  * 
Fraud  vitiates  every  thing  into  which  it  enters. 
•  •  •  Fraud  gives  Jurisdiction  to  the  court 
and  lays  a  foundation  for  relief;  hence  a  general 
demurrer  to  a  bill  containing  such  an  allegation 
cannot  be  allowed.  So  if  the  defendant  should 
plead  to  the  bill,  he  must  still  deny  the  fraud 
by  answer  as  well  as  by  averment  in  the  plea." 

And  In  Allen  v.  Hopeon,  XYeem.  Cta.  276, 
it  Is  said:  "Fraud  is  equally  cognizable  at 
law  as  in  equity." 

The  Judgmott  of  a  board  of  supervisors  in 
tax  msLttaen  is,  of  course,  ordinarily  binding 
upon  botb  the  state  and  the  taxpayer.  No 
one  disputes  this  general  pr<^K)Bitiqo.  But 
how  can  the  Judgment  of  a  board  of  super- 
visors fixing  tbe  valnatkm  of  pn^erty  for 
taxation  be  any  more  sacred  or  binding  tlnui 
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flie  solemn  Jndement  of  a  court  of  law,  or 
the  decree  of  a  court  of  chancery?  If  fraud 
vitiates  a  solemn  Judgment  at  law.  It  will 
vitiate  the  judgment  of  an  equalizing  board. 
In  speaking  of  the  Jurisdiction  of  special 
tribunals  In  taxation  matters,  it  is  stated 
in  Bncy.  of  Pleading  &  Practice,  voL  21,  p. 
443,  as  follows: 

"The  exclusiveness  of  Jnrisdiction  In  spedal 
tribunals  is  held  to  relate  only  to  tbe  correction 
of  errors  in  particular  matters  provided  for, 
and  does  not  prevent  a  party  from  resortinir 
to  tbe  ordinary  tribunals  for  remedy  against  an 
assessor  or  the  assessment  when,  the  assessor 
or  special  tribunal  acfts  corruptlbr  or  with 
malice." 

And  In  Ency.  of  Law  (2d  Ed.)  voL  27,  p. 
700,  It  is  said: 

"Property  which  has  been  assessed  but  es- 
caped taxation  by  reason  of  the  assessment 
against  it  being  illegal  or  void,  if  subject  to 
taxation  in  fact,  is,  no  doubt,  assessable  as 
omitted  property  under  the  statutes  enacted 
for  that  purpose.  It  has  also  been  held  that 
where  property  has  been  grossly  and  franda- 
lentiy  undervalued,  and  thus  pro  tanto  escaped 
taxation,  such  statutes  authorize  the  taxing 
ofBcers  to  reassess  it  for  the  omitted  value. 
In  some  jurisdictions  the  statutes  expressly 
provide  for  reassessment  in  sudi  cases." 

Tbe  principles  announced  by  our  own  court 
in  Adams  v.  Clarke,  80  Miss.  134,  31  South. 
216,  are  very  pertinent  and  in  fact  should 
control  the  present  appeaL  Our  court,  by 
Chief  Justice  Whitfield,  there  said: 

"Suppose  a  taxpayer  aa  to  money  returns 
the  amount  of  'money  on  hand,  on  deposit,  or 
loaned,'  9S00.  The  revenue  agent  discovers 
that  the  party  had  on  hand  in  actual  money 
$1,000,  and  assesses  him  for  the  additional 
$500.  Is  the  first  assessment  res  adjudicata? 
Manlfestiy  not;  tbe  taxpayer  has  simply  made 
a  false  list  He  has  omitted  $500  of  the  money 
he  did  have;  it  has  escaped  taxation,  and  under 
Code,  }  376S,  tbe  assessor  can  assess  it,  and 
under  the  act  of  1894  the  revenue  agent  can 
cause  it  to  be  assessed  as  money  'which  has 
escaped  taxation.' " 

"Every  dishonest  return  of  taxes  is  n'ot  only 
a  violation  of  the  law,  and  beside  a  wrong  to 
the  state,  but  it  is  the  grossest  injustice  to 
those  who  honestly  pay  their  taxes.  If  all  citi- 
zens would  take  care  to  pay  as  they  should,  tbe 
tax  rate  would  be  lowered,  probably  one-half, 
and  property  in  the  hands  of  corporations  and 
individuals  would  equally  respond  to  its  just 
burdens.  We  have  held  the  law  aloft  as  to 
corporate  efforts  at  evasion,  and  we  shall  mete 
out  the  same  equal  justice  to  the  fraudulent 
individual  taxpayer." 

Tbe  lofty  banner  of  righteousness  which 
the  gifted  Jurist  raised  in  the  Clarke  Case 
should  be  cheerfully  followed  by  the  court, 
and  the  rule  of  fair  dealing  enforced  against 
all  willful  and  fraudulent  taximyers.  It  may 
be  ccxiceded  that  as  a  practical  question  it 
is  difiicult  to  prove  willful  fraud  and  cor- 


ruption in  tax  ameasments,  imt  wttli  Otese 
practical  difllcalties  we  have  no  oonoem  in 
the  present  inquiry.  No  proof  is  necessary 
in  the  present  case,  as  the  pleadings  now 
stand.  Fraud  has  been  boldly  admitted. 
The  question  of  the  fraudulent  undervalua- 
tion of  prc^erty  came  before  the  Suprone 
Court  of  Minnesota  In  the  case  of  State  ▼. 
Weyerhaueser,  68  Minn.  353,  71  N.  W.  26B. 
and  72  Minn.  519,  75  N.  W.  718,  and  0ie 
contentions  of  the  taxpayer  carried  before 
the  Supreme  Court  of  the  United  States  as 
reflected  in  Weyerhaueser  v.  State,  of  Bflnn., 
176  U.  S.  550,  20  Sup.  Ct  485,  44  L,  Ed.  583. 
In  the  course  of  the  opinion  of  the  Supreme 
Court  of  the  United  States  by  Mr.  Justice 
McKenna  it  was  said: 

"If  an  officer'  omits  to  assess  property,  or 
grossly  undervalaes  it,  he  violates  his  duty,  and 
the  property  and  its  owners  escape  their  Just 
share  of  the  public  burdens.  ♦  •  ♦  It  would 
be  very  strange  if  the  state,  against  a  gross 
undervaluation  of  property,  could  not,  in  the 
exercise  of  its  sovereignty,  give  itself  a  rem- 
edy for  the  illegal  deficiency." 

For  the  reasons  thus  brMIy  Indicated,  «e 
unhesitatingly  dissent  from  an  afltamance  in 
this  case — the  product  of  aa  equally  divided 
court 


caiitlm.JMt 
BROWN  V.  BROWN.     (No.  21298.) 

(Supreme  Court  of  Mississip^    July  12, 1020.) 

(SvUdbv*  by  <^  Court.) 

Dlvorae  «=>I82  —  Supreme  Court  may  allow 
alimony  pondente  lite  on  appeal. 
The  Supreme  Court  has  power  to  grant  ali- 
mony pendente  lite  and  attorney's  fee  on  ap- 
peal to  the  wife  in  a  suit  for  divorce  and  ali- 
mony, notwithstanding  the  appeal  was  granted 
by  the  lower  court  with  supersedeas. 

In  Bana 

Appeal  from  Chancery  Court,  Warren 
County;  B.  N.  Thomas,  Chancellor. 

Suit  by  Mrs.  EMe  May  Brown  against 
Charles  H.  Brown  for  divorce  and  for  custody 
of  tbe  child.  Decree  for  complainant  award- 
ing allmisiy  and  attorney's  fees,  and  defend- 
ant was  granted  an  appeal  with  supersedeas, 
and  appellee  moved  for  alimony  pendente  lite 
and  for  attorney's  fees  in  the  Supreme  Cotirt 
Motion  granted. 

Henry  &  Canlzaro,  of  Vicksburg;  for  appe- 
lant 

Anderson,  Vollor  &  Kelly,  of  Vicksburg, 
for  appellee. 

ETHRIDOB,  J.  The  appdlee,  Mrs.  Browm. 
filed  a  suit  for  divorce  In  the  chancery  court 
and  for  custody  of  her  child,  and  was  al- 
lowed alimony  in  the  sum  of  $60  per  month 
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and  attoniey'B  fees  of  1176.  Tbe  appellant, 
feeling  aggrieved  at  tbe  decree,  prayed  for 
and  waa  granted  an  appeal  to  the  Supreme 
Court  with  supersedeas;  and  appellee  flies 
her  motion  in  this  court  for  alimony  pen- 
dente lite  for  support  of  herself  and  little 
child  pending  this  apiieal  and  for  attorney's 
fee  in  this  court.  The  supersedeas  was 
granted  September  27,  1919. 

The  appellee  asserts  that  nothing  has  beoi 
paid  her  and  that  she  has  no  property  of  any 
kind  and  is  without  means  of  suKwrt  for 
herself  and  child  and  without  funds  to  em- 
ploy an  attorney  unless  an  order  is  made  in 
this  court  allowing  attorney's  fees  and  tem- 
iwrary  alimony,  while  appellant  says  that  he 
has  paid  her  not  less  than  |60  per  month 
and  makes  a  check  for  950  payable  to  appel- 
lee and  paid  by  hint  an  exhibit  to  the  afDda- 
vit.  It  appears  that  the  appellant  is  earning 
about  $120  per  month  and  that  he  has  a  one- 
half  Interest  in  certain  property  in  Tippah 
county  amounting  to  $5,000,  which  is  incum- 
bered to  the  extent  of  $600,  leaving  his  net 
Interest  in  said  property  $1,900. 

We  are  of  the  opinion  that  alimony  pen- 
dente Ute  and  an  attcnmey's  fee  for  the  ap- 
peUee  in  this  court  is  proper,  and  that  $100 
Is  a  reasonable  attorney's  fee,  and  that  $00 
per  month  is  a  reasonable  allowance  on  the 
facts  in  this  case  for  temporary  alimony  for 
tbe  support  of  the  wife  and  child ;  this  order 
to  relate  back  to  the  date  of  the  supersedeas 
and  to  be  credited  with  such  amounts  as  the 
aiwellant  has  paid  to  tbe  appellea 

Bo  ordered. 


(19  liiu.  a.7) 

WARD  V. 


WARD.    (N«.  21320.) 


(Snpreme  Conrt  of  Mi«sissippL   July  12, 
1920.) 

(Bvnabm  by  Bditoridl  Staff.) 

Appeal    and   error   «=3655  (3)— Transcript   of 
evMenee  not  stricken  beoanse  stenographer 
has  rsstgned. 
The  ■tenographer'a  transcript  of  the  eri- 
dence  would  not  be  stricken  from  the  record  on 
motion  on  the  Kronnd  that  he  resigned  his  of- 
fice btfore  he  filed  the  transcript,  and  that  con- 
seqnendy  a  eertificate  thereto  was  without  ot- 
ficial   sanction,   as   under   Code   1006,   }   4706 
(Hemingway's  Code,  |  8148)  a  stenographer's 
resignation  is  ineffectiTe  as  to  any  official  busi- 
ness begun  but  not  finished. 

In  Banc. 

Appeal  from  Cluuu^ery  Court,  Attala  Coun- 
ty; A.  T.  Woodward,  Chancellor. 

SuU  between  K.  8.  Ward  and  Uis.  Sallle 
Ward,  administratrix.  Judgment  for  tbe 
latter,  and  the  former  appeals.  Motion  by 
appellee  to  strike  out  tbe  steaograirfier's  notes 
orermled. 


J.  A.  Teat,  of  Jackson,  and  M.  li.  Dew,  of 
Kosciusko,  for  appellant 

R.  H.  ft  X  H.  Thompson,  of  JaiAson,  and 
J.  O.  Smythe  and  S.  U  Dodd,  both  of  Kosci- 
usko, for  a|;H>ellee. 

SMITH,  C.  J.  This  cause  comes  on  to  be 
heard  <m  the  motion  of  the  appellee  to  strike 
the  stenographer's  transcript  of  the  eyidence 
from  the  record.'  The  only  ground  of  tbe 
motion  that  will  be  herein  specifically  refer- 
red to  Is  that  the  stenographer  resigned  his 
otBce  before  he  filed  the  transcript,  conse- 
quently his  certificate  thereto  is  without  of- 
ficial sanction.  Under  the  provisions  of  sec- 
tion 4706,  Code  of  1006  (Section  3148,  Hem- 
ingway's Code),  the  resignation  of  a  stmog- 
rapher  is  ineffective  in  so  far  as  it  relates  to 
any  business  connected  with  his  office,  upon 
the  discbarge  of  which  he  has  entered  and 
which  is  unfinished. 

Ovenmled. 


(Uiiiias.iao 
CRAWFORD  V.  CITY  OP  PA8CA00ULA. 
(No.  21244.) 

(Supreme.Conrt  of  Mississippi    July  12, 1920.) 

(Syttabut  hv  the  Court.) 

Sunday  «s>6(!)— Law  prohibiting  showliig  «f 
"plays  of  any  kind"  forirtds  a  showing  of 
moving  ploturss  for  an  admission. 
Section  1368,  Code  of  1006  (section  1104, 
Hemingway's  Code),  prohibiting  tlie  exhibiting, 
showing  forth,  etc.,  of  "any  interludes,  farces, 
or  plays  of  any  kind,"  etc.,  indudes  showing 
by  means  of  moying  pictures  where  an  admis- 
sion fee  is  charged.    The  porpose  of  the  stat- 
ute was  to  prevent  all  kinds  of  shows,  plays, 
and  amusements  that  tend  to  profane  the  Sab- 
bath. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Play.] 

In  Banc. 

Appeal  from  (Srcuit  Ckturt,  Jackson  Coun- 
ty; D.  M.  Graham,  Judge. 

O.  v.  Crawford  was  convteted  of  operating 
a  moving  picture  show  on  Sunday,  tOr  an 
admission,  in  the  dty  of  Pascagoula,  and  he 
appeals.    Affirmed. 

Denny  &  H^delbeig,  of  Pascagoula,  for  ap- 
pellant. 
H.  B.  Bverett,  of  Pascagoula,  tat  appellee. 

ETHBIDOB,  J.  The  appelant  was  con- 
victed under  section  1368,  (Jode  of  1906  (seo- 
ticn  1104,  Hemingway's  0>de),  for  opemting 
a  nioving  picture  show  on  Sunday  and  charg- 
ing admission  therefor.  This  section  reads  as 
follows: 

''If  any  person  shall  engage'  in,  show  forth, 
exhibit,  act,  represent,  perform,  or  cause  to 
be   shown   forth,   acted,   represented,  or  per- 
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fanned,  any  interindea,  farces,  or  plays  of  any 
kind,  or  any  games,  tricks,  ball  playing  of  any 
kind,  juggling,  sleigbt  of  hand,  or  feats  of  dex- 
teri^,  agility  of  body,  or  any  bear  baiting  or 
any  bull  fighting,  horse-racing,  or  cock  fighting, 
or  any  such  like  show  or  exhibit  whatsoever, 
on  Snnday,  every  person  so  offending  shall  be 
fined  not  more  than  fifty  dollars." 

There  was  an  agreement  in  the  record  that 
the  appellant  operated  a  moving  picture  sbow 
on  Snnday,  and  charged  an  admiasiOD  fee  to 
all  persma  entering,  that  be  bad  paid  tbe  11- 
cenae  required  on  tbe  buslneaa,  and  that  tbe 
picture  exhibited  on  tbe  day  in  question  was 
entitled  Tbe  Weaker  Vessel,  being  a  comedy 
and  drama,  and  also  a  film  entitled  News 
Weekly,  showing  views  of  different  ports  of 
the  world's  current  events.  It  was  agreed 
that  these  pictures  were  moral,  and  tbe  ques- 
tiaa  presented  for  dedsloo  is  whether  the 
tbeeter,  exbibtflng  plays  and  dramas  by 
means  of  moving  pictures,  come  within  the 
torms  of  tbe  statute  above  set  out 

It  will  be  noted  that  tbe  language  of  tbe 
statute  Is  broad  and  comprehensive,  and  we 
think  tbe  moving  picture  reproduction  comes 
within  tbe  purview  of  tbe  statute.  Tbe  lan- 
guage "or  plays  of  any  kind,"  following  tbe 
words  "sbow  forth,  exhibit,  act,  r^resent, 
perform,  or  cause  to  be  shown  forth,  acted, 
represented,  or  performed,  any  interludes, 
farces,"  Is  sufBclent  to  indude  the  show  here- 
in described.  Tbe  purpose  of  tbe  statute  was 
to  prevent  all  business  of  the  kind  here  In- 
volved, and  otfawB,  wbicb  have  a  tendency  to 
profane  tbe  Sabbatb. 

Tbe  judgment  of  tbe  conrt  below  will  there- 
fwe  be  afilrmed. 

Affirmed. 


(123  Miss.  21S) 

GARDNER  v.  MARTIN.     (No.  21133.) 
(Sopreme  Court  of  Mississippi.    July  12, 1920.) 

(SyUahui  Iv  th«  Oovrt.) 

Falsa   Imprlsonneat  «s>l5(l),  3&— Ubel   and 
siasder   «=>73,    120(2)— Receiver   llaMa   for 
punltlva  damagas  far  willful  or  mailcioua  acts 
of  employia. 
In  a  suit  in  tort  against  a  receiver  for 
actual  and   punitory   damages,  punitory  dam- 
ages may  be  awarded  against  tbe  receiver  in 
his  official  capacity  for  the  willful,  wanton,  op- 
pressive, or  malicious  acts  of  his  employes. 

In  Banc. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; D.  M.  Orabam,  Judge. 

Action  by  Miss  (3armen  Martin  against 
Hanun  Gardner,  receiver  of  tbe  Great  South- 
em  Hotel  Property.  Judgment  for  plaintiff, 
and  deCendant  appeals.  Affirmed  on  condi- 
tion of  a  ranittitnr,  and  otherwise  reversed 
and  ronanded. 


B.  B.  Baton  and  White  &  Fbrd,  aU  of  Gnlf- 
port,  for  appellant. 
Mlze  A  ICise,  of  Gulfport,  for  appdlee. 

SYKBS,  J.  Vot  an  understanding  of  this 
opinion  It  Is  unnecessary  to  detail  tbe  testi- 
mony in  tbe  case.  Suit  was  instituted  in 
the  circuit  conrt  against  Hanun  Gardner,  re- 
ceiver of  tbe  Great  Southern  Hotel  property. 
Tbe  declaration  contained  two  counts.  Tbe 
first  count  was  based  on  slander,  and  tbe  sec- 
ond coont  on  false  ImprUiomnent  Among 
other  Instructions  given  at  the  request  of  tbe 
plaintiff  was  one  authorising  tbe  jury  tbat 
they  might  find  punitive  damages  If  tbey  be- 
lieved from  tbe  testimony  that  the  conduct  of 
the  reo^ver's  emidoyfis  was  wlllfnl,  wanton, 
oppressive,  and  malicious.  A  verdict  was 
rendered  in  plalnttfTs  favor  for  $16,000. 
This  verdict  consists  very  larg^  of  inmltlve 
damages.  It  Is  the  contention  of  tbe  receiv- 
er tbat  a  imnltlve  instruction  was  Improper 
In  this  case;  tbat  tbe  receiver  Is  not  liable 
for  punitive  damages.  We  disagree  with  this 
contention  of  tbe  appellant,  however.  Tbe 
receiver  in  tbis  case  stands  in  tbe  shoes  of 
tbe  owner  of  the  property,  and  is  liable  for 
whatever  damages  the  owner  would  be. 
Punitory  damages  are  not  recovered  as  a 
matter  of  right  in  any  case,  but  It  is  in  VtM 
discretion  of  the  jury  to  award  them  in  ptvif- 
er  cases.  As  is  stated  in  Anderson  on  B«- 
celvers,  p.  405: 

"Vot  any  torts  committed  by  Ms  servants 
whUe  operating  the  property,  under  his  man- 
agement, he  [the  receiver]  is  reapcmsible  on- 
der  the  principle  of  respondeat  superior." 

And  In  speaking  of  receivers  of  railroads, 
we  find  in  section  896  of  High  on  Recovers 
(4th  Ed.): 

"The  receivers  may  be  held  answerable  in 
their  official  capacity  for  Injuries  sustained, 
in  the  same  manner  tiiat  the  corporation  would 
be  Uable." 

To  the  same  effect  is  23  B.  O.  I^  under  tbe 
title  of  Receivers,  }  90,  p.  83,  where  the  rule 
is  laid  down  as  follows: 

"A  receiver  in  diarge  of  the  property  o<  a 
corporation  and  of  the  management  of  ita  busi- 
ness is  bound  to  the  same  degree  of  care  as  the 
corporation  would  be  under  the  control  of  its 
board  of  directors,  and  is  liable  in  his  official 
character  for  his  negligence  and  tbe  negligence 
of  its  agents  and  employte,  whereby  injury 
results  to  the  person  or  property  of  persona 
other  than  those  directly  interested  in  the  es- 
tate." 

Our  attention  has  not  been  called  to  the 
decision  of  any  court  of  last  resort,  where 
punitory  damages  may  be  rvcovered,  bohUuK 
tbat  these  damages  axe  not  recoverable 
against  a  reoetver.  If  amdi  were  tbe  rule,  It 
would  be  better  for  all  common  oarriera  and 
persons  or  corporations  engaged  In  baaardooB 
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businesses  to  place  the  operation 
concerns  In  tbe  bands  Of  a  receiver.  The 
court  was  correct  in  giving  the  pnnltlre  dam- 
ages Instruction.  The  verdict  of  the  Jury  in 
this  case  was  for  $15,000.  After  a  careful 
consideration,  we  are  of  the  opinion  that  this 
verdict  Is  grossly  excessive.  K  the  plalntUT 
wlU  remit  $10,000  of  this  amount,  we  will 
allow  a  verdict  for  $5,000  to  stand ;  otherwise 
the  case  will  be  reversed  ahd  remanded. 
Affirmed,  with  remittitur. 


<I23  Hiss.  13») 
ERVIN 


V.  STATE. 


(No.  21038.) 
<8upr«ne  Oowt  of  MkalsBlppl.   July  12, 182a) 

^SyZZotw*  ^  the  Court.) 
«.  HemloMe  «a»80e(r)  —  iMtraetlon  Mining 


MaBSlangbtar  held  not  emMaauc  deairite 
•mla«lon,  when  enly  defense  was  self-de- 
fense. 

An  iastraction  for  the  state  definini  "man- 
•laughter"  as  killing  "in  the  heat  of  jiassion 
without  malice,"  at  a  time  when  defendant  was 
in  no  danger  at  the  hands  of  deceased,  bat 
omitting  "without  authority  of  law,"  was  not 
erroneous  where  the  only  defenee  relied  upon 
t>y  the  defendant  was  "self-defenee." 


EBVIK  ▼.  STATK  188 

<»8a) 

of  these  the  ax  out  of  hts  hands,  and  while  deceased 
was  prostrate  on  the  ground,  face  downward, 
appellant  put  one  foot  on  his  body  and  with 
both  hands  struck  the  deceased  with  the 
blade  of  the  ax,  cutting  him  to  the  hollow 
between  the  sixth  and  seventh  ribs.  That  de- 
ceased was  at  once  put  to  bed  and  visited  by 
a  doctor  within  several  hours  after  the  in- 
Jury  was  inflicted.  That  he  bled  copiously 
from  that  time  until  he  died  and  was  buried, 
and  that  blood  dripped  from  the  coffin .  in 
tbe  diurdi  at  his  funeral.  He  lived  three  or 
four  days.  The  testimony  shows  that,  pre- 
vious to  the  cutting  of  deceased  with  the  ax, 
he  and  appellant  had  both  thrown  bricks  at 
each  other,  and  that  appellant  had  hit  de- 
ceased In  tbe  stomach  with  a  bride  The 
doctor  who  treated  deceased  testified  that  de- 
ceased died  in  bis  opinion  from  peritonitis 
and  not  from  the  ax  woond ;  tliat  the  ped- 
tonltls  oould  have  been  caused  by  the  lick  In 
the  stomach  with  the  brlclc  Upon  this  testi- 
mony we  think  it  was  a  question  of  fact  to 
be  decided  by  the  Jury  as  to  whether  ot  not 
the  ax  wound  or  the  lick  with  the  brick  was 
the  cause  of  deceased's  death  and  that  tbe 
peronptory  instruction  was  correctly  rsfnsed. 
[1]  Second.  Instruction  No.  1  given  for  the 
state  reads  as  follows: 


(AdMtiotiai  BfOabtM  by  Editorial  BtalT.) 

2.  Homldde  €=3268— Causa  of  death' as  qses- 
tion  for  Jnry. 
In  a  trial  for  homidde,  Mid  on  the  evi- 
dence that  it  was  a  question  of  fact  for  the 
jury  as  to  whether  an  ax  wound  inflicted  hy 
'defendant  or  the  prior  striking  of  deceased  in 
the  stomach  by  a  brick  thrown  hy  defendant 
was  the  cause  of  death. 

In  Banc. 

Appeal  from  Oircnlt  Court,  Carroll  Ck)unty ; 
T.  L;  Lamb,  Judge. 

Lem  Brvln  was  convicted  of  manslaughter, 
and  he  appeals.   Affirmed. 

F.  M.  Glass,  of  Varden,  and  Ruff  ft  John- 
son, of  Lexington,  for  appellant. 

H.  0.  Holden,  Asst  Atty.  Oen.,  for  the 
State. 

STKES,  J.  The  appelant,  Lem  Brvln,  was 
convicted  in  the  circuit  court  of  Carroll  coun- 
ty of  manslaughter.  There  are  but  two  as- 
signments of  error  necessary  to  be  considered 
on  this  appeal:  First,  the  amiellant  claims 
that  he  should  have  had  a  peremptory  In- 
struction In  his  fftvor;  second,  that  the  state 
obtained  an  erroneous  Instruction  upon  man- 
slaughter. 

[X]  TJp<»  the  first  proposition:  The  teatl- 
mony  for  the  state  is  to  the  ^ect  that  the  atv 
pellant  was  being  Vursued  by  the  deceased 
with  an  ax  That  appellant  stopped  and  in 
a  scuffle  threw  the  deceased  dowsi  wrenched 


"The  court  instructs  the  Jnry  for  the  state 
that  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  killed  the 
deceased  in  the  heat  of  passion,  without  maUce, 
at  a  ^me  when  he  was  in  no  danger,  real  or 
apparent,  of  losing  his  life  or  of  receiving  great 
bodily  harm  at  the  hands  of  the  deceased,  yon 
will  find  him  guilty  of  manslaughter,  and  the 
form  of  your  verdict  will  be,  'We,  the  Jnry, 
find  the  defendant  guilty  of  manslaughter.' " 

It  is  contended  by  the  appellant  that  this 
instruction  is  erroneous  because  It  omits  the 
phrase  "without  authority  of  law."  In  the 
cases  of  Ivy  v.  State,  84  Miss.  264,  36  South. 
266,  and  Rutherford  v.  State,  100  Miss.  832, 
57  South.  224,  the  state  obtained  an  errone- 
ous definition  of  murder  In  its  instructions 
omitting  the  words  "without  authority  of 
law."  Any  killing  with  tbe  deliberate  design 
to  effect  the  death  of  the  p««on  killed,  imder 
those  instructions,  would  be  murder.  These 
Instructions  are  erroneous  for  the  reason  that 
they  altogether  omit  the  fact  that  a  persm 
may  have  the  deliberate  design  to  kill  and 
yet  be  Justifiable  utader  the  law  because  he 
kills  in  self-defense,  or  he  might  kill  for  other 
reasons  Justifiable  under  our  laws.  This  is 
in  eftect  the  holding  in  the  case  of  Barnes  v. 
State,  118  Miss.  621,  7»  South.  815. 

In  the  case  of  McNeal  v.  State,  115  Misa 
678,  76  ^ntta.  626^  an  Instruction  in  this 
identical  language  was  given.  In  that  case  it 
was  contended  by  the  Attorney  Geneoral  that 
the  omlsslcm  of  the  words  "without  authority 
at  law"  conid  not  hare  prejodlced  Qte  d»i 
fendanf s  case  because  his  defense  was  "aelf- 


»rm  othar  euei  we  nme  topU  and  KBY-NVHBBB  in  sU  Kv-MnaAwed  Dtgtets  sad  lada 
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defense."  We  held,  however,  In  that  case 
that  the  api>eUaiit  wag  entitled  to  the  further 
defense  that  he  had  a  right  to  kill  the  de- 
ceased to  prevent  him  from  committing  a 
felony  upon  some  women,  and  that  this  in- 
struction to  the  Jury  was  a  practical  exclu- 
sion of  that  defense,  and  was  therefore  error. 
In  this  case,  however,  the  only  reason  ad- 
vanced by  appellant,  or  that  could  have  be^ 
advanced  by  him,  for  Inflicting  the  fatal  in- 
jury upon  the  deceased  with  the  ax,  was  that 
his  life  was  in  real  or  apparent  danger  at  the 
hands  of  the  deceased  at  that  time.  By  this 
instruction  he  was  not  prejudiced  In  any  way 
In  his  defense.  In  fact.  Instruction  No.  2 
given  the  defendant  Is  a  concrete  Instruction 
apon  the  facts  In  this  case.  This  instruction 
concludes  in  this  manner: 

"When  defendant  got  possesrion  of  said  ax 
and  Immediately  strack  deceased  with  it,  and 
that  defendant  struck  said  blows  while  he  was 
in  real  or  apparent  danger  of  losing  his  life 
or  of  suffering  great  bodily  harm  at  the  hands 
of  the  deceased,  then  the  defendant  had  a  right 
to  protect  himself  with  such  force  as  he  ased, 
and  the  jnry  will  acquit  him." 

The  only  authority  of  law  in  this  case 
which  would  have  permitted  the  appellant  to 
take  the  life  of  the  deceased  was  embodied  In 
these  two  instructions. 

We  might  add  that  und^r  the  testimony  of 
the  appellant  himself  he  struck  the  deceased 
with  the  ax  after  he  had  disarmed  him,  when 
deceased  was  cm  the  ground  practically  at  the 
mercy  of  appellant. 

Afflrmpil, 


028  Miss.  227) 

MARSHALL  V.  STATE.     (No.  21377.) 

(Snpreme  C!ourt  ot  MiasinippL    Jaly  12, 1920.) 

(ByllaUu  by  the  Court.) 

1.  Criminal  law  «=9l  186(4)— Error,  not  tub- 
stantially  injurlag  accused,  will  not  cause  a 
raversal. 

Error  which  has  resulted  in  no  rabstantial 
injury  to  the  accnsed  on  trial  will  not  canse  a 
reversal. 

2.  Criminal  law  «=»i036(l)— Evidence,  admit- 
ted wlthont  objeotlon,  eannot  lie  complained 
of. 

Evidence  which  was  introduced  without  ob- 
jection cannot  be  complained  of  on  the  ground 
that  it  was  not  competent  in  the  case. 

(Additional  SyHodw  6y  Editorial  Btaff.) 

3.  Homicide  9s>250— Evidence  held  to  sustain 
conviction. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  murder. 

In  Bana 

Appeal  from  Circolt  Court,  Lee  County; 
0»  P.  Long,  Judge.   . 


C3iarlie  Marshall  was  convicted  of  kinrder 
and  sentenced  to  be  hanged  and  he  appeals. 
Affirmed.. 

(Tlaude  Clayton  and  T.  K.  Boggan,  both 
of  Tupelo,  for  appellant 

William  Hemingway,  AssL  At^.  Gen.,  tor 
the  State. 

HOLDEN,  J>  This  te  an  appeal  by  Charlie 
Marshall,  who  was  convicted  of  murder  and 
sentenced  to  be  hanged.  The  story  of  the 
crime,  as  shovm  by  the  testimony  In  the 
record  and  declared  to  be  true  by  the  verdict 
of  the  jury,  is  one  of  fiendish  brutality,  un- 
paralleled In  the  criminal  history  of  the 
state. 

On  the  night  of  January  IS,  1920,  alxmt  7 
o'clock  p.  m.,  the  home  of  Bob  Miller  and  his 
family,  who  lived  about  four  miles  north- 
west of  the  town  of  Anoiy,  was  dynamited, 
and  immediately  following  the  explosion.  Bob 
Miller,  his  son  Leonard,  and  bis  daughter 
Fannie  were  shot  and  killed  through  the 
windows  of  the  house.  Burley,  the  dilld  of 
Fannie,  was  also  struck  dead  by  the  mur- 
derer. The  house  was  then  set  on  fire  by 
the  assassin  and  burned  to  the  ground,  cre- 
mating the  l>odie8  of  the  dead. 

Bob  Miller  was  the  father  and  head  ot  the 
family  and  had  living  with  him  his  son 
Leonard,  16  years  of  age,  bis  daughter  Bon- 
nie, 17  years  old,  and  a  daughter,  14  years 
old,  named  Pearl  May  MUler.  Burley  Miller 
was  an  illegitimate  child,  and  at  the  time 
}of  the  tragedy  there  was  pending  In  court  a 
bastardy  proceeding  against  the  appellant, 
Charlie  Marshall,  a  bachelor  ^living  a  mile 
away. 

Pearl  May  Miller,  the  14  year  old  girl,  was 
In  the  house  at  the  time  of  the  explosion,  and 
witnessed  the  kUling  of  all  of  the  members 
of  her  family,  and  positively  recognized  ap- 
pellant as  the  murderer.  She  had  lived  with- 
in one  mile  of  appellant,  and  had  known  him 
for  several  years.  Her  testimony  in  this 
case  is  indeed  remarkable  for  its  clearness 
and  simplicity.  Her  calm  and  intelligent 
statement  of  what  she  saw  and  experienced 
is  convincing  that  she  spoke  the  truth  as  it 
can  only  be  spoken  by  a  child. 

It  was  after  dark,  and  the  family  was 
sitting  around  the  fireside,  when  they  heard 
the  dog  bark  on  the  outside.  The  father  and 
son  went  to  the  door,  but  shortly  returned 
to  the  room.  The  dynamite  explosion  under 
the  fioor  then  took  place,  blowing  a  large 
hole  in  the  fioor  close  to  the  fireplace.  Pearl 
May  Miller  was  stunned  by  the  shock,  bnt 
recovered  shortly.  Immediately  following 
the  explosion,  a  shot  was  fired  through  the 
window,  and  Bob  MUler  fell  dead.  Another 
shot  was  quickly  fired,  which  killed  Leonard 
MUler.  By  this  time  Pearl  May  MUler  and 
her  sister  Fannie,  with  her  infant  in  her 
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arms;  went  Into  the  dining  room  and  got 
behind  the  door.  Fannie  then  sat  upon  a 
meat  box,  and  while  sitting  there  another 
ebot  was  fired  through  the  sonth  window  In 
the  dining  room  and  Fannie  fell  dead  to  the 
floor,  and  the  baby  fell  from  her  arms  and 
crawled  upon  the  floor.  At  this  Juncture, 
while  Pearl  May  was  behind  the  door  the, 
appellant,  Charlie  Marshall,  came  up  throngh 
the  hole  in  the  floor,  and  as  he  came  up, 
with  the  light  of  the  fireplace  shining  upon 
bis  face,  Pearl  May  looked  at  lilm  from  be- 
hind the  door  and  clearly  recognized  him. 
The  appellant  then  approached  the  Innocent, 
crying  babe  crawling  upon  the  floor,  and  as 
It  locked  at  its  reputed  father  he  stmck  it 
dead  with  a  weapon;  he  then  proceeded 
to  pour  coal  oU  about  In  the  house  and  set 
it  afire. 

In  the  meantime  Pearl  May  had  climbed  tp 
the  loft  in  the  dining  room  and  crawled  over 
the  ceiling  of  the  room  with  the  flr^lace 
and  looked  through  ^  crack  for  an  instant  at 
the  atrodous  work  of  the  appellant.  She 
then  crawled  oyer  to  another  room,  got  down 
on  a  bed  in  that  room,  and  escaped  through  a 
window,  running,  walking,  and  crawling 
through  the  swamp  for  more  than  a  mile  to 
the  house  of  a  neighbor  by  the  name  of 
■Wright 

She  calmly  stated  to  Mr.  Wright  that  the 
appellant  Marshall  had  committed  the  crime, 
and  detailed  every  part  of  the  dastardly 
work  done  by  the  appellant  (There  was  no 
objection  to  this  testimony.)  She  described 
definitely  the  hat,  raincoat,  blue  overalls,  and 
laced  boots  worn  by  the  appellant,  and  told 
where  the  bodies  of  her  relatives  would  be 
found  lying  in  the  house,  and  described  from 
whence '  came  the  shots  that  had'  wiped  out 
her  family.  Later,  when  search  was  made, 
the  charred  bodies  were  found  In  the  exact 
positions  named  by  her.  Empty  shells  were 
found  at  the  windows  on  the  outside  from 
whence  the  shots  had  come  as  she  had  de- 
scribed. These  shells  were  id«itified  by  the 
plunger  marks  as  having  been  shot  in  the 
single-barrel  gun  of  appellant  Her  descrip- 
tion of  what  the  defendant  wore  was  cor- 
roborated, and  even  admitted,  by  the  appel- 
lant on  the  stand.  The  wet  raincoat  was 
found  in  the  home  of  appellant,  his  overalls 
had  been  hidden,  and  his  hlgh-Iaced  boots 
were  buried  under  the  hay  in  the  loft  of  his 
bam.  His  single-barrel  gnn  with  the  pe- 
culiar plunger  had  been  freshly  shot  After- 
wards, when  his  premises  were  seardied, 
several  sticks  of  dynamite  were  found  hidd«i 
under  the  bam.  He  had  purchased  the  dy- 
namite a  shcMt  time  previous  to  the  crime. 
The  sdler  of  the  dynamite,  who  was  a 
merchant  at  Aberdeen,  identified  the  appel- 
lant as  the  purchaser,  and  also  identified  the 
remaining  sticks  of  dynamite  as  the  kind 
tbat  he  had  sold  appellant 

It  Is  1b  evidence  that  the  appellant  bad 


threatened  to  do  violence  to'  Oie  Miller  fam- 
ily 80  that  they  could  not  appear  against 
him  In  the  court  proceedings.  When  aroel- 
lant  was  arrested  he  made  statements  as  to 
his  whereabouts  at  the  time  of  the  explosion, 
which  he  contradicted  afterwards  at  the  trial. 
His  defense  was  an  alibi,  claiming  that  he 
was  at  his  father's  house,  eating  supper,  at 
the  time  the  explosion  was  heard.  A  large 
number  of  people  of  the  community  passed 
the  appellant's  house,  going  to  the  scene  In 
automobiles  and  other  conveyances,  all  of 
which  appellant  said  he  saw,  but  wlUch  did 
not  excite  his  curiosity  sufficiently  to  cause 
him  to  Inquire  wliat  had  happened,  or  to  look 
at  the  burning  house  but  a  mile  away.  Hie 
Marshall  family,  according  to  the  testimony, 
seemed  to  have  been  utterly  unconcerned  as 
to  anything  pertaining  to  the  terrible  crime 
comsnltted  close  by. 

The  record  also  discloses  that  it  was  pos- 
sible f<n:  the  appellant  to  have  committed  the 
awful  crime  and  then  fled  to  his  father's 
house  and  taken  supper  there  as  claimed  by 
lilm.  The  Jury  was  well  warranted  in  dis- 
believing the  alibi  on  account  of  the  contra- 
dictory and  unsatisfactory  proof  offered  to 
support  It 

[3]  The  story  of  the  horrible  affair  as  told 
by  this  intelligent  child  witness.  Pearl  May 
Miller,  was  unshak^  throughout  the  differ- 
ent investigations  and  trial  of  the  case. 
There  is  not  a  self-contradiction  in  it,  and  it 
was  positively  corroborated  in  every  detail 
by  the  physical  facts  and  circumstances  in 
the  case.  The  Jury  was  eminently  Justified  In 
believing  her  simple  and  straightforward 
story,  for  its  truthfulness  mnst  have  been  ap- 
par«it  to  all.  She  was  spared  that  she  might 
reveal  the  perpetrator  of  this  dastardly  deed, 
that  Justice  could  be  done,  and  the  law  vindi- 
cated. 

[1,2]  The  appellant  presents  19  assign- 
ments of  error,  upon  which  he  seeks  a  re- 
versal of  the  Judgment  of  the  lower  court 
We  have  patiently  and  carefully  reviewed 
and  considered  each  assignment,  and  we  find 
that  none  of  them  are  well  taken,  except  per- 
haps one,  whl(di,  if  error,  Is  only  technical, 
and  was  harmless  to  the  defendant  in  the 
trial;  and,  since  no  substantial  injury  was 
done  the  appellant,  it  will  not  Justify  re- 
versaL 

There  was  no  error  in  the  admission  or  ex- 
clusion of  testimony,  nor  in  the  giving  or 
refusing  of  instractions.  The  Jurors  were 
competent  and  qualified  under  the  law  to  sit 
in  the  ca.se;  the  remarks  of  the  trial  judge 
were  not  Improper  and  prejudicial;  and 
the  fact  that  the  Jury  took  with  it  when  it 
retired  the  other  indictments  against  the  ap- 
pellant was  not  harmful  error,  because  the 
jury  already  knew  from  the  fiicts  in  the  case 
what  the  other  indictments  contained,  and 
besides  this  the  court  instructed  the  Jury 
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to  disregard  and  not  conalder  tbe  other  In- 
dictments In  tbe  case. 

The  judgment  of  the  lower  court  Is  affirm- 
ed, and  the  date  of  the  execution  Is  set  for 
Friday,  August  20,  1820. 

Affirmed. 


STANDARD  OIL  CO.  tt  al.  v.  MAGEE. 
(No.  21004.) 

(Sapreme  Court  of  Blissisaippi.    July  12, 
1020.) 

(SyUabiu  &y  Editorial  Staff.) 

Ufant*  «=>8 1— Mother  having  advene  latareat 

not  elifllble  a«  gmrtflaii  ad  litem. 

'  Where,  in  a  suit,  the  Interest  of  the  mother 
of  minor  heirs  is  antagonistic  to  their  interest, 
they  should  be  represented  by  a  guardian  ad 
litem  other  than  their  motlier. 

In  Banc. 

Appeal    from    Chancery    Court,    Simpson 
County ;  D.  M.  Russell,  CSiancellor. 
"Not  to  be  officially  reported." 

Snit  between  the  Standard  Oil  Oopipany 
and  others,  and  Mrs.  Addle  Magee.  Decree 
for  tbe  latter,  and  the  former  appeal.  Be- 
versed  and  remanded. 

See,  also,  83  South.  761,  84  South.  258. 

O.  M.  Whltwortli,  of  Mendenhall,  and  Ful- 
ton Thompaon  and  B.  H.  &  J.  H.  Tbompaon, 
all  of  Jackson,  for  appellants. 

Hilton  &  Bilton,  of  Mendenhall,  for  appel- 
lee. 

SMITH,  C.  J.  It  does  not  appear  that  the 
heirs  of  the  decedent  are  parties  to  this  pe- 
tition. If  the  minor  complainants  are  the 
children  of  tbe  decedent,  as  claimed  by  the 
appellee  but  which  does  not  appear  from  the 
record,  they  should  be  made  parties  defend- 
ant and  be  represented  by  a  guardian  ad 
litem  other  than  their  mother,  whose  interest 
is  antagonistic  to  theirs. 

Reversed  and  remanded. 


(123  Miss.  Zt2) 
RICHARDSON  v.  STATE.     (No.  21006.) 

(Supreme  Court  of  Mississippi    July  12,  1020. 

Suggeatiou  of  £irror  Overruled  Aug.  2, 

1820.) 

(BuOabu*  by  tk»  Oourt.) 

I.  Homicide  «=> 1 63(2)— Evidence  of  deceased's 
good  reputation  Inadmissible,  where  not  at- 
tacked. 
Upon  the  trial  of  one  indicted  for  mnrder, 
evidence  d  the  general  good  reputation  of  the 
deceased  is  incompetent,  when  the  defendant 
liad  made  no  attack  of  any  Und  upon  deceased's 
character. 


2.  Criminal  law  4s94f8(2)— Defandufs  state- 
ment that  aooased  triad  to  kill  him  held  self- 
serving. 

A  statement  by  the  accused  to  his  wife  a 
few  minutes  after  the  fatal  shots  were  fired 
that,  "Sheppard  tried  to  kill  me,  and  I  shot 
him,"  is  a  self-serving  dedaration,  and  inadmis- 
sible. 

3.  Homldde  «=>45— Words  of  reproach  will  aot 
reduce  murder  to  manslaughter. 

No  mere  words  of  reproach,  however  griev- 
ous or  provoking,  unaccompanied  by  any  as- 
sault or  mutual  combat,  are  sufficient  provo- 
cation to  reduce  an  intentional  and  nnJnstiflaUe 
homicide  from  murder  to  manslaughter. 

In  Banc. 

Appeal  ftom  (Srcoit  Court,  Coahoma 
County ;  W.  A.  Aloom,  Jr.,  Judge. 

Jim  Ridiardson  was  convicted  of  mnrder, 
and  from  a  Judgment  Imposing  the  death 
penalty  be  appeals.  Reversed  and  reaumd- 
ed  for  a  new  trlaL 

Jno;  W.  Orlsler,  of  CHarksdale,  and  Cbaa. 
Crisler,  of  Jackson,  for  appellant 

H.  O.  Holden,  Asst.  Atty.  Cen.,  for  tbe 
State. 

STEVtSSS,  J.  Appellant  w«s  convicted 
of  tbe  mnrder  of  one  Jim  Sheppard,  a  negro, 
and  from  tbe  Judgment  imposing  tbe  death 
penalty  prosecutes  this  appeal.  Tbe  mate- 
rial facts  in  reference  to  tbe  difficulty  are 
as  follows:  On  the  evening  of  August  20, 
1010,  appellant,  a  married  colored  man. 
came  home  from  bla  work,  found  his  wife 
absent,  and  no  supper  twepared.  He  claims 
to  have  been  very  much  provoked  because 
of  tbe  fact  that  tbls  neglect  Of  his  wife  bad 
been  repeated  from  time  to  time,  and  so 
about  8  o'clock,  when  bis  wife  returned 
home,  appellant  proceeded  to  give  his  wife 
a  whipping.  Tbe  record  shows  ttiat  appel- 
lant beat  his  wife  with  a  stidc  of  stove 
wood.  When  tbe  chastisement  was  over  tbe 
wife  came  out  on  tbe  front  porch  crying, 
and  there  Jim  Sb^pard,  tbe  deceased,  ad- 
dressed appellant,  asking  why  he  was  beat- 
ing "that  woman  Just  come  from  the  hos- 
pital. Ain't  you  shame  to  beat  your  wife 
like  that  when  she  Just  come  from  the  hos- 
pital? Tou  ought  to  have  more  respect  for 
your  neighbors."  Additional  words  passed 
between  tbe  appellant  and  the  deceased, 
when  appellant  suddenly  exclaimed,  "It  is 
my  affair,  and  you  have  got  nothing  to  do 
with  it,"  at  tbe  same  time  pulling  bis  pistol 
and  sbiootlng  Sheppard  three  times.  Shep- 
pard turned  and  walked  a  short  distance 
away,  and  died  without  making  any  state- 
ment. App^ant  immediately  fled  through 
and  from  the  rear  of  his  houae,  but  the 
next  morning,  acting  upon  the  advice  of  a 
friend,  surrendered  to  the  sherifC.  As  be 
went  through  the  house  tbe  wife,  who  bad 
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In  the  meantime  gone  bade  Into  a  room, 
asked  her  husband,  "What  haye  yoa  done?" 
And  to  this  appellant  replied,  "Sheppard 
tried  to  kill  me,  and  I  shot  him."  No  prior 
VI  feeling,  difficnlty,  or  threats  are  in  evi- 
dence, .The  colored  citizens  of  the  commu- 
nity appear  to  have  taken  much  Interest  In 
the  trial  in  the  course  of  which  certain 
demonstrations  were  made  by  the  audience. 
The  court  refused  to  grant  an  Instruction 
submitting  to  the  jury  any  Issue  of  man- 
slaughttf,  and  this  action  of  the  court  in  re- 
fusing to  grant  a  manslaughter  Instruction 
fs  assigned  for  error.  Closely  connected 
with  this  assignment  Is  another,  based  upon 
the  modification  of  Instruction  No.  21, 
which,  as  modified  tty  the  court,  reads, as 
foUowp: 

"The  court  instructs  the  jury  that  yon  can- 
not find  the  defendant  guilty,  unleis  yoa  be- 
UeT*  beyond  every  reaionable  doubt  that  the 
defendant  killed  the  deceased  with  malice  afore- 
thought, premeditation,  and  deliberate  design, 
formed  beforehand,  for  the  purpose  of  taking 
the  life  of  deceased." 

Complaint  is  also  made  of  the  refusal  of 
Om  court  to  grant  the  following  Instruction: 

"The  eourt  instructs  the  jury  that  the  qoar- 
rel  between  the  wife  and  tiw  defendant  and  the 
blows  which  he  struck  her,  or  any  eridence 
in  oonnection  with  the  samB,  is  no  eiidenoe 
againet  the  defendant,  and  most  not  be  con- 
sidered against  him  in  making  op  your  yerdict." 

[1]  The  next  assignment  of  error  is  pred- 
icated upon  the  action  of  the  trial  court  In 
admitting  eyideuce  of  the  good  character  of 
deceased  before  and  when  the  defendant  had 
made  no  attack  upon  it  Complaint  Is  also 
made  of  the  excinslon  frtMn  the  considwa- 
tlon  of  the  Jury  of  the  question  propoanded 
by  the  wife  and  appetlanf s  response  that 
"Sheppard  tried  to  kill  me,  and  I  shot  lilm." 
Assignments  are  also  predicated  upon  the 
aU«ged  separatum  of  one  juror  from  his  fd- 
lows,  upon  the  alleged  fttct  that  two  of  the 
jurors  read  newspapers,  and  upon  the  al- 
leged error  of  the  cofurt  la  not  cautlODlng 
the  jury  against  being  Influenced  I^  demon- 
strations I^  the  audience. 

We  shall  first  consider  the  action  of  the 
court  in  permitting  the  district  attorney  to 
introduce  many  witnesses  supporting  the 
good  character  of  the  deceased  as  a  peace- 
ful citizen  when  the  accused  had  made  no 
attack  of  any  kind  on  the  character  of  the 
deceased.  In  the  consideration  of  this  as- 
fdgnment  It  should  be  stated  that  appellant 
rdled  upon  the  plea  of  self-defense^  and  in 
siqVMMrt  thereof  testified  that  Sh^pard,  in 
upbraiding  appellant  for  whipping  his  wife, 
made  a  movement  as  If  to  draw  a  pistol 
from  Ub  poticet,  and  that  appellant,  beliey- 
lug  his  life  was  in  danger,  hurriedly  shot 
the  deceased,  tbcee  times  in  rapid  succession. 
Furttaenn«ra^  from  all  Am  testimony  iatro- 


duced  OD  the  trial  fbe  deceased  was  an  ex- 
ceptionally good  negro,  bore  a  good  reputa- 
tion, and  undoubtedly  had  the  sympathy  of 
the  spectators  who  witnessed  the  trlaL  Un- 
der these  circumstances  it  was  error  and 
highly  prejudicial  to  the  accused  to  permit 
eyidence  In  support  of  the  good  diaracter  of 
Jim  Sheppard.  The  authorities  on  the 
proposition  are  all  one  way.  Woods  y. 
State,  90  Miss.  245,  43  Sooth.  433;  case  note, 
3  li.  R.  A.  (N.  S.)  3S1:  Obase  T.  State.  40 
Miss.  683;  Wharton  on  Homldde  0d  Ed.) 
pp.  438,  439. 

[2,  S]  The  only  question  Is  whether  the 
error  complained  of  amounts  to  reversible 
error  In  the  case.  Confining  the  iuQuiry  and 
decision  to  the  facts  as  presented  by  this 
record,  we  regard  the  error  as  damaging 
and  prejndlcIaL  The  accused  made  no  at- 
tack upon  the  diaracter  or  general  reputa- 
tion of  the  deceased.  The  accused  was  sur- 
rounded by  a  hostile  audience.  Under  audi 
a  setting  as  this,  the  learned  district  attor- 
ney called  witness  after  witness  to  bolster 
up  the  character  of  the  deceased  and  bear 
testlmcmy  to  his  good  name.  Tbia  indorse- 
ment of  witness  after  witness  amounted  to 
an  appeal  on  thedr  part  for  a  conviction.  If 
this  were  permitted  in  homldde  trials.  It 
would  open  a  doorway  by  which  prominent 
dtlzens  might  easily  influence  the  verdict  of 
Juries.  The  Jury  have  power  to  fix  the  pun- 
ishment at  life  imprisonment,  and  we  can- 
not say  that  this  testimony  was  not  prejudl- 
daL  For  this  error,  and  for  this  error  alone, 
we  must  reverse  the  judgmoit  of  conviction 
and  award  a  new  trial. 

The  conduslon  which  we  have  reached  on 
the  one  assignment  discussed  renders  It  un- 
necessary to  comment  iqxm  or  decide  eacb 
separate  assignment  In  omtemplatlon  of 
a  new  trial  we  state  without  elaboration  our 
conduslon  upon  those  points,  whidi  Qie 
trial  court  must  deal  with  afliesh.  We  re- 
gard the  statement  which  the  accused  made 
to  his  wife  immediately  after  the  shooting 
as  a  sdf-servlng  declaration  and  inadmis- 
sible. This  evidence  was  properly  exduded. 
A  majority  of  the  court  is  of  the  opinion 
that  any  instruction  upon  manslaught^ 
would  be  erroneous,  and  that  no  error  was 
committed  In  refusing  to  submit  to  the  Jury 
any  alleged  Issue  of  manslau^ter. 

It  is  counsd's  contention  that  appdlaat 
was  very  much  provoked  at  his  wife's  neg- 
lect, so  much  so  that  he  had  Just  chastised 
her  severdy,  and  that,  being  mad  or  In  a 
state  of  passion,  he  resented  the  voluntary 
interference  of  his  neij^bor  In  a  family 
row,  and  is  therefore  only  guilty  of  man- 
slaughter. The  error  of  this  cmte^tlon  Ilea 
in  the  fact  that  no  snfildent  legal  provoca- 
tion came  from  the  deceased.  The  lattw 
was  not  responsible  for  the  ftict  that  appel- 
lant was  mad  at  bis  wlfe^  and  tlie  mero 
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ftict  that  appellant  was  mad  Is  In  do  sense 
a  Justification  for  an  outrageous  murder  of 
a  tblrd  person.  We  understand  the  law  to 
be  that  no  mere  words  of  re{lroadi,  criti- 
cism, or  anger  are  saffldent  proTocatlon  to 
reduce  an  Intentional  and  unjustifiable 
bomlcld.e  from  murder  to  manslaughter. 
The  rule  is  stated  by  Mr.  Wliarton  as  fol- 
lows: 

"Where  the  evidence  shows  an  Intent  on  the 
part  of  the  defendant  to  kill,  no  words  of  re- 
proach, no  matter  how  grievoui,  are  provoca- 
tion aii^dent  to  free  the  party  Ulliiig  from  the 
goUt  of  murder;  nor  are  indecent  provoking 
actions  or  gestures  expresslTe  of  contempt  or 
reproach  without  an  assaalt  upon  the  person." 
Par.  455a,  Wharton's  Criminal  Law  (10th  Ed.). 

This  point  was  under  observation  by  oar 
court  In  the  early  case  of  Preston  ▼.  State, 
25  Miss.  383,  where  the  court  by  Oblet  Jus- 
tice Smith  said: 

"A  man  might  be  subjected  to  great  indigni- 
ties, and  be  greatly  provoked,  and  still  not 
stand  acquitted  of  murder,  if  he  should  instantly 
slay  the  aggressor." 

The  charge  condemned  in  that  case  was 
also  criticized  because  It  left  the  character 
of  the  provocation  for  the  determination  of 
each  Juror.  We  do  not  regard  the  words 
employed  by  the  deceased  in  the  present 
case  as  a  sufficient  legal  provocation,  un- 
less they  had  been  accompanied  by  an  as- 
sault or  mutual  combat  The  deceased,  one 
of  appellant's  dosest  neighbors,  was  criti- 
cizing an  act  that  was  morally  wrong.  He 
had  not,  according  to  all  of  the  testimony, 
assaulted  appellant  or  based  bis  criticism 
on  any  Ill-founded  reason. 

The  testimony  as  to  the  wife  beating  was 
competent,  and  constituted  a  part  of  one 
transaction  out  of  which  the  tragedy  arose. 
Inasmuch  as  a  new  trial  will  be  granted.  It 
is  unnecessary  to  comment  upon  any  alleged 
hostile  demonstrations  by  the  audience  or 
the  question  as  to  whether  error  was  com- 
mitted by  the  learned  trial  Judge  In  faQlng 
to  cantlon  or  instruct  the  Jury  to  pay  no 
attention  to  these  manifestations  of  public 
feeling.  It  does  appear  that  the  judge  made 
every  effort  to  preserve  order,  and  did  in 
fact  reprimand  the  audience.  There  was  no 
special  Ull  of  exceptions  to  anything  the 
trial  Judge  did  or  failed  to  do  In  this  re- 
gard. 

For  the  reasons  Indicated  the  judgment  of 
conviction  will  be  set  aside,  and  the  cause 
remanded  for  a  new  trlaL 

Beversed  and  remanded. 

STKBS,  J.  (spedally  concurring).  I  agree 
that  this  cause  should  be  reversed  and  re- 
manded, but  I  disagree  with  the  majority 
<q;)lnion  that  the  defendant  was  not  entitled 
to  a  manslaughter  instruction  In  this  case. 


I  think  the  jury  nnder  the  testimony  would 
have  been  justifiable  In  believing  that  the 
deceased,  by  Interfering  with  the  domestic 
affairs  of  the  appellant,  provoked  tbe  appe- 
lant to  kill  bim  in  tbe  heat  of  passion. 

ETHRTDGE^  J.,  ooncors  In  tbe  view  here- 
in expressed. 


CLARK  V.  8TATE.    (N*.  2 1 28 1 .) 
(Supreme  Gonrt  of  MississippL    Jnly  12, 1020.) 

(Synalnu  6y  tkt  Oovrt.) 

1.  Homicide  «=>I93— Faot  that  exhlbiUos  of  a 
weapoa  aooompaslMl  aihalsslbla  threat  Is  ad- 
missible. 

In  a  prosecution  for  murder  where  a  threat 
made  by  the  deceased  against  the  accnsed  la 
admissible  in  evidence,  the  foct  that  It  was 
accompanied  by  the  exhibition  of  a  weapon  by 
the  deceased  is  also  sdmissible. 

2.  Homlolde  «=9l90(6)  —  Cosdltloaal  threat* 
admissible. 

A  conditional  threat  is  not  inadmissible  is 
evidence  merely  because  it  is  conditionaL 

3.  Hofflloide  «s»l90(l)— Clroamstances  asder 
whioh  threats  ware  made  are  admissible. 

In  a  prosecution  for  homicide,  the  dream- 
stances  nnder  which  a  threat  sdmissiMe  in 
evidence  was  made  are  competent  to  explain 
its  meaning  and  signiflcanee. 

4.  Homicide  •=3|go(l)— Clroumstaneas  ander 
which  threats  made  admissible  as  beariag  os 
who  was  aggressor. 

In  a  prosecution  for  homidde,  where  the 
evidence  as  to  who  was  the  aggressor  is  in 
conflict,  evidence  that  a  short  time  before  the 
killing  the  deceased  ravished  the  wife  of  the 
accused  is  admissible,  when  immediately  after 
the  rape  the  deceased  told  the  wife  to  teQ  the 
accused  that  he  had  raped  her  and  that  he 
would  kill  the  accnsed  and  then  have  her  all  to 
himself. 

5.  Homloido  4s>l92— Evldeiea  teadlag  to  shew 
the  state  of  mind  ef  deeeased  and  aooasad 
toward  eaob  other  Is  relevant. 

In  a  prosecution  for  homidde,  where  the 
evidence  as  to  who  was  the  aggressor  to  the 
fatal  encounter  is  in  conflict,  the  state  of  mind 
of  each  of  the  partidpants  therein  toward  the 
other  is  a  material  inquiry,  and  any  evidence 
pertaining  thereto  is  relevant,  and  unless  in- 
competent on  some  other  ground  should  be  ad- 
mitted. 

In  Sana 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty; R.  S.  Hall,  Judge. 

Eugene  Clark  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Currle  &  Ourrie  and  Tally  &  Mhyson,  all  of 
Hattlesburg,  for  appellant. 

Wniiam  Hemingway,  Aast  Atty.  Gen.,  for 
the  State. 
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SMITH,  C.  J.  This  is  an  apimal  from  a 
convlctloa  of  murder.  The  killing  occurred 
at  the  close  of  a  concert  at  the.  Fine  Grove 
School  near  Hattlesburg,  Hiss.  The  main 
room  of  the  school  building,  in  which  the  kill- 
ing occurred,  is  26  feet  long  with  a  stage  in 
the  rear.  The  major  portion  of  the  room  is 
occupied  by  desks  for  the  scholars  separated 
with  two  aisles  extending  from  the  front  to 
the  rear.  The  distance  between  these  aisles 
is  about  3  feet,  that  being  the  length  of  the 
desks  separating  them.  On  the  occasion  in 
question,  the  appellant  was  the  stage  mana- 
ger and  remained  on  or  l>ack  of  the  stage 
whUe  the  concert  was  being  given.  At  the 
close  of  the  performance,  the  deceased,  Kra- 
mer Boles,  was  standing  at  the  door  of  the 
room  immediately  in  front  of  the  stage  and 
apparently  between  the  two  aisles.  When 
the  appellant  left  the  stage,  he  came  down 
the  right  aisle,  spoke  in  passing  to  bis  broth- 
er, who  sat  a  few  feet  from  the  stage,  then  to 
his  wife,  who  sat  a  few  feet  furt£er  there- 
from, and  then,  according  to  the  evidence 
tor  the  state,  suddenly  drew  a  pistol  and  shot 
the  deceased,  who  had  made  no  demonstra- 
tion of  hostility  toward  him,  and  who  was 
then  either  standing  at  the  door  or  bad  tak- 
en two  or  three  st^ps  therefrom  toward  or 
down  the  left  aisle,  and  who  was  armed  only 
with  a  knife  that  was  found  in  his  pocket 
after  his  death.  After  he  was  shot,  the  de- 
ceased walked  down  the  left  aisle  and  fell  a 
short  distance  from  the  stage.  According  to 
the  evidence  for  the  appellant,  when  he  (the 
aKtellant)  left  the  stage  and  started  down 
the  right  aisle  the  deceased  left  the  door  and 
came  down  the  left  aisle,  which  would  Iiave 
brought  him  within  S  feet  of  the  appellant, 
with  bis  hand  thrust  into  hia  shirt  bosom, 
from  which  be  with  some  dUDculty  drew  a 
pistol  with  the  evidence  intention  of  shoot- 
ing the  appellant;  that  when  the  appellant 
fired  the  deceased  dropped  his  pistol,  walked 
a  few  feet  further  down  the  aisle,  and  feU. 
Tlie  appellant  testifled  that  he  shot  the  de- 
ceased In  self-defense  only. 

The  state  offered  no  evidence  tending  to 
disclose  any  motive  on  the  part  of  the  appel- 
lant for  the  killing  of  Boles,  and  none  other 
than  self-defense  appears  trom  the  record, 
unless  from  certain  evidence  offered  by  the 
appellant,  which  wUl  be  hereinafter  referred 
to,  but  which  was  excluded  by  the  court. 

It  appears  from  evidence  Introduced  by 
the  appellant  tliat  he  and  the  deceased  two 
years  or  more  before  the  killing  were  lx>th  in 
love  with  Jessie  May  Owen,  and  that  she  had 
rejected  the  deceased  and  accepted  the  appel- 
lant; tliat  about  two  months  before  Jessie 
May  married  tlie  appellant  the  deceased  stat- 
ed that  in  event  she  married  him  he  Intended 
to  mil  the  appelant;  that  the  deceased 
seemed  to  brood  over  his  rejection  by  Jessie 
May  and  her  marriage  to  the  appellant,  and 
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on  several  occasions  thereafter  stated  to  va- 
rious persons  that  he  intended  to  Idll  the  aih 
pellant 

About  six  months  before  the  killing,  James 
Logan  asked  the  deceased  if  he  had  not  been 
talking  about  Mrs.  Clark,  and  he  replied: 

"That  was  some  more  of  Gene  Clark's  God 
damn  lies.  I  would  have  killed  him  the  other 
evening  if  Ma  and  Jeff  would  tiave  let  me  have 
the  gun,  and  I  will  kill  the  God  damn  son  of  a 
bitch  if'  he  ever  crosses  my  path  again." 

A  short  time  after  this  conversation  with 
Logan,  the  deceased  met  Joe  Brogan  in  the 
public  road  and.  In  the  language  of  Brogani 

"I  met  Iiim  there.  He  had  a  gun  on  his 
■hoolder,  and  I  asked  liim  to  let  me  see  it. 
He  handed  it  to  me,  and  then  said,  'Wait  a 
minute,'  took  the  gnn  and  broke  it  and  took 
the  loads  out.  I  said,  'You  must  be  looking 
for  big  game.'  'No,'  he  said,  'I  had  them  rung 
to  kni  Gene  dark  with,  if  he  bad  come  a  little 
closer  while  ago  I  would  have  killed  him.  The 
God  damn  son  of  a  bitch!    I  wiU  kill  Um  yet.' " 

On  March  28th,  prior  to  the  killing  which 
occurred  on  April  26th  following,  the  deceas- 
ed met  Mike  Clark  in  the  dty  of  Mobile,  Ala.,' 
and  on  being  informed  by  the  deceased  that 
he  was  going  home  Clark  asked  him  to  deliv- 
er a  message  to  Eugene  Clark,  and  he  re- 
plied: "Damn  Bugoie  Clark!  He  would 
shoot  his  brains  out  if  he  got  a  chance." 

The  wife  of  the  appellant  testifled,  but  her 
testimony  was  excluded  by  the  court,  that  on 
the  morning  of  the  6th  day  of  April,  19  days 
before  the  klUlng,  the  deceased  came  to  her 
residence  a  short  while  after  her  husband 
had  left  and  forceably  ravished  her;  ttiat 
after  accomplishing  his  purpose  he  said  to 
her  that — 

"I  could  tell  that  son  of  a  bitch  of  a  husband 
if  I  wanted  to  that  he  bad  been  there  and  raped 
me,  and  then  he  would  Idll  him  and  have  me 
all  to  himself." 

All  of  wliicb  was  communicated  by  her  to 
her  husband. 

Two  or  three  days  hetoie  the  killing,  the 
deceased  stated  to  several  persons  in  a  cafe 
in  the  city  of  Hattlesburg  that  he  intended  to 
kill  the  appellant  before  Saturday  night.  On 
probably  the  same  day  of  the  making  of  the 
threat  by  the  deceased  in  Scott's  Caf6  he  had 
a  conversation  with  Bugene  Boyidn,  who 
testifled: 

"I  was  on  the  eomer  of  Mobile  and  West 
Pine  streets  when  Boles  came  up.  He  itud 
he  had  been  working  at  tlie  shipyards  in  Mo- 
bile and  wanted  to  know  if  I  liad  seen  any  one 
going  home.  I  liad  not  seen  any  one  but  Bu- 
gene  Clark,  I  told  liim.  He  said:  'Hell  with 
Gene  Clark!  Is  he  by  himself?'  I  said,  'I 
don't  know.'  He  said,  'If  I  knew  be  was,  I 
would  go  out  with  liim  and  cut  his  damn 
throat.'  I  said,  'Tliat  might  be  a  two-Iianded 
game,'   and   he   said,   'What  it  takes  to  hold 
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him  I  bave  it,'  and  polled  back  Ma  ehirt  and 
«bowed  a  nickle-plated  gon. 
*'Q.  Gan  or  pistol?    A.  Piatol." 

The  ai^eUant  ofFered,  but  was  not  permit- 
ted, to  proVe  that  tbe  deceased  exhibited  a 
weapon  in  connection  with  the  threats  made 
by  him  against  the  appellant  to  Mike  Clark 
and  in  Scott's  Caf& 

On  probably  the  day  before  the  kUUng,  the 
deceased  also  had  a  conversation  with  Bogue 
Chambllss,  who  testlQed  that — 

"A.  I  had  a  knife,  a  Ions,  dark-bladed  knife, 
and  Boles  wanted  to  swap  me  out  of  it,  and 
I  swaped  with  him.  When  we  got  in  the  wagon, 
he  said,  'I  would  not  take  f50  for  it.'  I  asked 
bim  what  he  wanted  with  it,  and  be  told  me 
Eugene  Clark,  a  God  damn  son  of  a  bitch.  It 
I  ever  live  to  get  my  hands  on  him,  I  am  going 
to  cat  bim — God  damn  bim — as  long  as  there 
is  a  iMece  to  cut. 

"Q.  Was  anything  else  said?  A.  I  asked 
bim  what  it  was  about.  He  said,  'Just  what  I 
told  you  before  it  was  about'  So  I  went  on 
and  tried  to  explain  the  thing  to  him. 

"Q.  Tell  what  you  said  to  bim  and  what  he 
said  to  you.  A.  I  said  that  was  all  right  when 
■you  were  children,  but  yon  are  men  now,  and 
some  one  will  kill  you  or  you  will  have  to  kill 
some  one.  He  said:  The  son  of  a  Utdi  will 
nerer  kiU  me  if  I  ever  get  my  hands.'  I  said. 
The  best  thing  you  can  do  is  to  leave  that 
alone.'  He  said  h^  be  Gk>d  danmed  if  he  wonld 
leave  it  alone." 

Tbe  last  threat  against  the  appellant  was 
made  by  the  deceased  just  a  few  moments 
prior  to  tbe  killing  and  was  proven  by  Dewey 
Hatten,  who  testified  that — 

"We  were  on  tbe  inside  of  the  scboolhoase, 
.  and  be  said,  'Let's  go  smoke  a  cigarette.'  We 
went  on  the  outside  and  were  standing  there 
by  the  window,  and  be  said.  Ton  see  that 
son  of  a  bitch  behind  that  curtain.'  I  said,  'No, 
who  is  itV  He  said,  'Eugene  Clark;  I  am 
going  to  cut  bis  God  damned  throat  if  I  ever 
get  the  chance.' 

"Q.  What  did  he  have?    A.  Knife. 

"Q.  What  kind  of  a  knife?  A.  Bright  look- 
ing knife  aboat  seven  inches  long." 

[1]  Tbe  evidence  that  the  deceased  was 
armed  with  and  exhibited  a  weapon  at  the 
time  he  stated  to  the  witness  Clark  and  in 
Scotf s  Cafe  that  be  Intended  to  kill  the  ap- 
pellant should  not  have  been  excluded,  for  It 
folded  to  show,  not  only  that  the  deceased 
was  earnest  In  making  the  threat,  but  that  he 
posaeased  the  means  with  which  to  put  it  In- 
to execution,  thereby  adding  to  tbe  probabili- 
ty that  be  was  anned  at  the  time  of  tbe  dif- 


ficulty, which  resulted  In  his  being  killed, 
and  that  he  was  the  aggressor  therein. 

[2,  3]  The  threat  made  to  the  appellant's 
wife  should  also  have  been  admitted,  and  the 
fact  that  it  was  apparently  conditional.  In 
that  it  was  to  kill  the  appellant  in  event  the 
witness  told  him  that  she  had  been  raped  by 
the  deceased  is  immaterial.  Sudi  threats 
are  not  Inadmissible  merely  because  they  are 
conditional  (6  Ency.  of  Evidence,  639),  and 
If  the  admissibility  of  the  one  here  in  ques- 
tion d^)ends  on  the  happening  of  the  pre- 
scribed contingency,  as  to  which  we  express 
no  opinion,  that  condition  was  here  met,  for 
the  witness  told  the  appellant  that  tbe  de- 
ceased had  raped  her. 

[4]  The  evidence  of  tbe  rape  itself  should 
also  have  been  admitted,  for  "tbe  drcnm- 
stances  under  which  a  threat  was  made  are 
competent  to  explain  its  meaning  and  signifi- 
cance." 6  Ency.  ot  Evidence,  796;  Bloorman 
T.  State,  109  Miss.  848,  69  South.  1000.  More- 
over, it  tended  to  show  the  nature,  canse,  and 
depth  of  the  deceased's  oimity  toward  the  ap- 
pellant, which,  if  the  evldoice  of  the  appti- 
lant's  witnesses  is  true,  was  caused  by  tlie 
fact  that  Mrs.  Oark  had  rejected  him  and 
married  the  appellant  6  Ency.  of  Evidence, 
T96;  Leverett  v.  State,  112  Miss.  40S,  73 
South.  273.  If  this  rape  was  not  explanatory 
of  its  accompanying  threat  and  bad  no  bear- 
ing on  the  nature  and  cause  of  tbe  deceased's 
enmity  toward  the  defendant.  It,  of  course, 
wonld  not  be  admissible  in  evidence. 

[{]  The  evidence  as  to  who  was  the  ag- 
gressor in  the  fatal  encounter,  en  tbe  solu- 
tioD  of  which  the  guilt  or  innocence  of  tbe  ap- 
pellant depends,  being  in  irreconcilable  con- 
flict, tbe  state  of  mind  of  each  of  the  partid- 
Iiants  therein  toward  the  other  was  a  materi- 
al inquiry,  and  any  evidence  pertaining 
thereto  was  relevant  and,  unless  incompetent 
on  some  other  ground,  should  have  been  ad- 
mitted. 

"The  law  famisbes  no  test  of  relevancy.  Un- 
less settled  by  statute  or  controlling  precedent, 
relevancy  is  to  be  determined  by  logic,  being 
the  appUoaticn  of  tbe  principles  of  reason, 
judgment,  and  systematic  arrangement  to  the 
matter  in  hand.  All  facts  which  tend  eitlier 
to  sustain  or  to  impeach  a  logically  pertinent 
bypotbesia  art  admissible.  Bat  no  ^ets  are 
relevant  which  do  not  afford  a  reasoitaUe  pie- 
sumption'  or  iaferance  as  to  the  principal  fact 
in  iam*,  or  whi<di  do  not  make  more  «r  less 
probable  snoh  a  hypothesis."  1  Wharfam's 
Criminal  Evidence,  |  24;  U  Bbaey.  «f  Evidence, 
174. 

Berenwd  and  remanded. 
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(123  Hiaa.  167) 

PHILIP  GRUNER  LUMBER  CO.  V.  ALGON- 
QUIN LUMBER  CO.  «t  al. 
(No.  21187.) 

(Sapreme  Court  of  MiasisBippi.    July  12, 1920.) 

(BpllohuB  hv  the  Court.) 

1.  Sales  «=»I76(I)  —  Condttot  of  parties  may 
waive  provision  making  time  of  the  essence. 

Where  a  lamber  companr  bonght  Inmber  to 
be  delivered  within  a  given  number  of  days  and 
on  certain  stipuIationB,  and  where  by  mutual 
agreement  or  by  conduct  amounting  to  a  waiver 
anch  as  extension  of  time  and  a  partial  per- 
formance, the  court  will  consider  the  time  as 
having  been  waived,  even  U  it  could  be  held 
sufficient  to  constitute  a  contract  making  time 
the  essence  of  the  contract. 

2.  Principal  and  agent  «S994,  147(2)— Power 
of  agent  to  bind  principal;  notloe  to  persons 
dealing  with  the  agent. 

Where  a  principal  employs  an  agent  with 
limited  power,  the  agent  cannot  bind  his  prin- 
cipal by  an  agreement  beyond  the  scope  of  his 
authority;  and  persons  dealing  with  the  agent 
most  know  the  agent's  powers,  and  cannot. 
In  the  absence  of  elements  of  estoppel,  hold 
the  principal  on  such  agreement. 

In  Banc. 

Appeal  from  Chancery  Court,  Lauderdale 
County;  O.  C.  Tann,  Chancellor. 

Suit  by  the  PbiUp  Gnmer  Lumber  Oompany 
against  tbe  Algonquin  Lamber  Company  and 
othwB,  with  CTDsa-blll  by  defendant  named. 
Judgment  for  defendant,  dismissing  the  bill 
and  awarding  Judgment  on  cross-bill,  and 
complainant  appeals.  Reversed  and  re- 
manded. 

C.  v.  Christian,  of  Meridian,  for  appellant 
Neville  &  StMie  and  J.  H.  Carrie,  all  of 
Meridian,  for  app^ees. 

ETHBIDOB,  J.  The  appellant  filed  salt  In 
the  chancery  court  against  the  appellees  for 
tbe  sum  of  11,532.88  damages  for  failure  to 
deliver  lumber  which  the  appellee,  Algonquin 
Lamber  Company,  ccmtracted  to  deliver  to  the 
appellant,  and  for  discovery  as  to  the  assets 
of  the  Algonqidn  Lumber  Company,  which  It 
is  alleged  was  taken  over  by  the  other  ap- 
pellees, and  for  discovery  of  the  amount  of 
capital  stock  paid  in,  both  in  cash  and  In 
property.  The  damage  claimed  is  alleged  to 
be  the  difference  in  the  contract  price  of 
lumber  bought  by  the  appellant  and  the  mar- 
ket price  of  the  lumber  in  the  market,  whidli 
tlie  appellant  had  to  buy  to  secure  In  Ilea 
the  lumber  purdtaaed.  Tbe  appellant  sent  Its 
ordOT  ot  date  October  15, 1917,  to  Its  purchas- 
ing agent  at  Meridian,  Hiss.,  for  spedflc  lum- 
ber, marked  for  Immediate  shipment  On  the 
ITtb  day  of  October  the  appdlee,  Algonquin 
Lamber  Oompany,  notifled  the  appellant  at 
St  Louis,  Mo.,  ot  the  acceptance  of  the  order, 


the  agent  having  placed  the  order  with  the 
a];vellee,  which  acceptance  contains  the  fol- 
lowing: 

"We  note  that  you  specify  on  your  order  Im- 
mediate shipment  Our  understanding  with  Mr. 
Roy,  and  as  stated  on  our  acceptance,  ship- 
ment was  to  be  made  within  reasonable — ^prom- 
ised 30  days  or  shorter.  Mr.  Roy  advises  that 
this  would  be  satisfactory.  Ton  understand 
that  we  have  to  cut  these  timbers.  We  also 
note  that  you  show  terms  as  2  per  cent  10 
days  after  receipt  of  lumber.  Our  terms  are 
80  per  cent  less  2  per  cent  from  day  of  ship- 
ping papers,  or  cash  less  2  per  cent  immedi- 
stely  upon  arrival  ot  car." 

On  Octob^  19th  appellant  answered  this 
letter  as  follows: 

"We  are  in  receipt  of  yours  of  17tb,  which 
has  reference  to  order  6532,  and  in  reply  beg 
to  say  that  shipment  30  days  or  sooner  will  be 
entirely  satisfactory.  The  terms  as  outlined  in 
your  letter  will  also  be  satisfactory." 

On  November  2l8t,  the  appellant  sent  an- 
other order  to  the  Algonquin  Lumber  Com- 
pany at  Meridian,  Miss.,  which,  after  specify- 
ing the  Inmber  dealred,  contained  the  fol- 
lowing: 

"The  above  price  delivered  St  Louis,  Mo. 
Stock  must  be  well  manufactured,  cut  square 
edge,  and  sound;  stock  to  be  furnished  from 
original  growth  timber,  dose  grain.  Shipment 
completed  in  00  days  or  sooner,  subject  to 
embargoes  on  cars  supplied." 

On  each  ot  these  orders  given  appellees 
through  Roy,  purchasing  agent,  and  both  of 
which  were  written  on  the  stationery  of  Al- 
gonquin Lumber  (Company,  was  the  following 
notation: 

"All  quotations,  contracts,  and  agreements 
are  made  contingent  upon  accidents,  strikes, 
and  other  delays  unavoidable  or  beyond  our 
controL  These  quotations  are  made  subject 
to  immediate  acceptance  on  prior  sale." 

All  of  the  lumber  called  for  in  these  con- 
tracts was  not  shipped,  and  there  Is  a  great 
deal  of  correspondence  in  the  record  In  refer- 
ence to  the  matter  between  the  ixirtles.  Some 
of  the  lumber  was  shipped  at  various  times 
up  to  tbe  summer  of  1918.  On  January  S, 
1918,  the  Algonquin  Lumber  Company  wrote 
the  appellant,  stating  their  Inability  to  get 
cars,  and  stating  that  they  had  discontinued 
cutting  timbers  on  the  orders,  and  that  It 
looked  like  they  would  be  unable  to  secure 
equlpmoit  for  loading  the  same.  Among 
other  things  In  this  letter  they  say: 

"However,  we  may  occasionally  be  able  to 
pat  over  a  car,  and  in  such  case  we  will  be 
only  too  glad  to  load  the  timliers  we  have  cut 
on  your  orders." 

On  January  14th  tiie  appellant  wrote  tbe 
appellee,  among  othw  things: 


aFor  otbw  eassa  as*  aaiM  topie  and  Kar-NUItBBR  la  all  Kay-Nnmbarad  DlgaaU  and  Indazaa 
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"The '  order  which  we  ,have  placed  with  yon 
we  will  expect  70a  to  ship  at  the  earliest  pos- 
aible  moment.  We  might  say,  however,  for  yonr 
information,  that  we  have  just  received  an  or- 
der for  a  lot  of  stock  foing  to  the  St.  Louis 
Car  Company,  covered  by  government  order 
8772,  and  yon  may  use  this  number  in  ordering 
to  secure  equipment,  as  the  timbers  which  you 
have  coming  can  be  ripped  into  sizes  such  as 
they  want  This  will  help  you  out,  ao  you  will 
have  no  further  kick  coming." 

The  Algonquin  Lumber  Company  on  Janu- 
ary 17th  acknowledged  receipt  of  this  letter, 
and  Bald: 

"We  certainly  appreciate  your  effort  in  this 
matter  and  thank  you  for  giving  us  tliis  govern- 
ment number.  As  you  say,  we  have  no  further 
kick  coming  and  will  endeavor  to  get  this  stock 
moving  to  you  rapidly." 

On  February  18,  1918,  the  Algonquin  Lum- 
ber Company  wrote  the  appellant  that  It 
would  be  impossible  to  get  any  cars  In  trans- 
it without  Oxe  name  of  the  government  re- 
ceiving officer: 

"However,  just  at  the  present  time  we  are 
unable  to  get  any  shipment  through  to  St 
Louis  on  account  of  the  embargo.  Your  ordera 
will  have  to  be  held  at  present,  but  will  be 
shipped  aa  soon  •■  possible  to  get  them 
through." 

Some  lumber  was  shipped  in  June,  1918, 
on  this  contract,  but  some  trouble  arose  over 
demurrage  charges,  occasioned,  it  is  claimed, 
by  failure  of  the  Algonquin  Lumber  Company 
to  ship  as  directed,  and  a  dispute  arose  be- 
tween the  parties  as  to  who  should  pay,  these 
charges.  Considerable  correspondence  took 
place;  the  Algonquin  Lumber  Company  de- 
manding the  amount  claimed  that  It  was  im- 
properly charged  with  on  account  of  demur- 
rage, and  the  appellant  demanding  a  ship- 
ment of  tbe  lumber  under  the  contract 

Finally,  In  December,  1918,  the  Algonquin 
Lumber  Company  wrote  the  appellant  tbat  it 
would  not  ship  any  further  lumber  under  any 
consideration.  There  was  a  Judgment  for  the 
defendants,  dismissing  complainant's  bill,  and 
awarding  judgment  on  the  cross-bill  of  the 
defendant  for  $89.88. 

[1]  It  is  tmdisputed  that  the  lumber  called 
for  was  not  shipped  as  agreed  in  the  contract, 
but  it  Is  insisted  by  the  appellee  that  it  is 
not  liable,  because  the  provision  above  set 
out  makes  time  the  essence  of  the  contract. 
It  is  contended  by  the  appellee  that  it  did 
all  possible  to  procure  caxa,  and  was  unable 
to  do  so  because  of  the  government  having 
taken  over  the  railroads  and  refusing  cars  for 
commercial  purposes. 

The  appellee  contends  that  tbe  contract  was 


made  contingent  upon  strikes,  accidents,  or 
other  ima voidable  delays  beyond  the  control 
of  the  appellees,  and  that,  inasmuch  as  cars 
could  not  be  procured,  it  is  excused  from  per- 
formance, and  that  the  time  embraced  in  the 
contract  for  shipment  Is  of  the  essence  <rf 
the  contract.  The  dealing  between  the  par- 
ties shows  that  time  was  not  regarded  as  the 
essence  of  the  contract,  and.  If  the  language 
could  be  so  construed  on  its  face,  it  was 
waived  by  the  subsequent  conduct  and  deal- 
ing of  the  parties  with  respect  thereto.  In 
Gannaway  v.  Toler,  84  South.  129,  it  was  ex- 
pressly stipulated  as  follows: 

"It  is  mntaaBy  agreed  by  and  between  the 
parties  hereto  that  the  time  of  payment  Khali 
be  the  essence  of  this  contract,  and  that  all 
the  covenants  and  agreements  herein  contained 
shall  extend  to  and  be  obligatory  upon  the 
heirs,  executors,  administrators,  and  assigns 
of  tbe  respective  parties." 

But  the  court  held,  under  tbe  facts  In  tliat 
case,  that  there  was  a  waiver  of  this  clause 
by  delay  in  declaring  the  forfeiture.  In  the 
record  before  us  there  was  no  abandonment 
of  the  contract  by  the  appellee,  nor  any  eSort 
to  terminate  because  of  the  conditions  until 
after  the  Armistice,  and  there  was  no  effort 
to  ship  tbe  timbers  for  some  months  prior 
thereto,  and  we  think  the  defendants  were 
not  excused  from  performing  their  contract 

[2]  Another  question  presented  in  the  rec- 
ord and  in  the  argument  is  the  power  of  the 
agent,  Roy,  to  bind  the  appellant  company  by 
his  agreement,  upon  which  tbe  appellee 
strongly  reliea  The  testimony  of  the  presi- 
dent of  the  appellant  company,  and  tbat  oC 
the  agent.  Shows  that  tbe  agent* s  authority 
was  limited  to  purchasing  lumber  subject  to 
the  approval  of  tbe  company.  There  is  no 
sufficient  proof  that  he  was  a  general  agent, 
which  would  overturn  this  proof  by  the  par- 
ties to  the  ccmtract  of  agency  between  Boy 
and  the  appellant  company.  Indeed,  the 
record  shows  that  the  order  of  October  15th 
was  acknowledged  by  the  Algonquin  Lumber 
Company  in  a  letter  to  the  company,  and  its 
counter  terms  accepted  by  the  president  of 
the  company,  acting  for  tiie  company  in  St 
Louis.  It  is  familiar  learning  that  a  person 
dealing  with  the  agent  of  another  must  know 
tbe  limitations  of  authority  upon  the  power 
of  the  agent,  and  where  he  has  no  authority 
to  make  an  agreement,  in  the  absence  of  ele- 
ments of  estoppel,  such  agreements  do  not 
bind  the  principaL  From  a  careful  consid- 
eration of  the  record,  we  think  the  chancellor 
erred  In  dismissing  the  complainant's  blU. 
The  Judgmoit  of  tbe  chancery  court  is  tbM*- 
fore  reversed,  and  tbe  cause  ronanded. 

BevKDed  and  ronanded. 
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H.  WEiSTON  LUMBER  CO.  v.  LACEY  LUM- 
BER CO.    (No.  21168.)* 

(Snprem«  CSourt  of  Mississippi.    July  12,  1920.) 

(Syllabut  by  the  Court.) 

1.  CovMants  i3=>94  —  Coveiiaiit  of  Mizin  U 
broken  only  by  paramount  title  la  a  third 
party. 

The  covezuint  of  seiain  in  a  general  warran- 
tj  deed  does  not  embrace  a  title  already  vested 
in  the  vendee,  but  only  extends  to  an^  is  bro- 
ken only  by  a  paramount  title  existing  in  a 
third  party. 

2.  Evidenoe  «=344l(8)  —  Terns  of  warranty 
deed  oannot  be  added  to  or  oontradicted  by 
eontemporaneoBS  oral  agresMont. 

A  written  warranty  deed  is  the  sole  evi- 
dence of  the  contract  of  purchase  between  the 
vendor  and  vendee,  and  cannot  be  contradicted 
or  its  terms  added  to  by  an  alleged  con- 
temporaneous oral  agreement. 

Holden,  J.,  dissenting. 

In  Banc. 

Appeal  from  Chancery  Court,  Hancock 
County ;  Wm.  Denny,  Jr.,  Chancellor. 

Suit  by  the  Lacey  Lumber  Company 
against  tbe  H.  Weston  Lumber  Comi>any. 
Decree  for  plaintiff,  and  defendant  appeals. 
Beveised,  and  decree  entered  for  defendant. 

N.  C.  Hill,  of  Hattiesburg,  and  B.  3.  Bow- 
ers, of  Gulfport,  for  appellant 

Gex.  WaUer  ft  Morse,  of  Bay  St  Lonla,  for 
appellee 

STEVENS,  J.  Appellee,  a  corporation,  ex- 
hibited its  bill  in  equity  against  appellant  a 
onporation,  to  recover  ^,230,  the  purchase 
money  for  the  lands  described  as  the  S.  E.  ^ 
of  S.  E.  %  of  section  10,  and  W.  %  of  S.  B. 
\i,  section  U,  township  6,  south  of  range 
16  west;  and  In  support  of  Its  claim  al- 
leged, in  substance,  the  following  facts: 
That  prior  to  March,  1912,  one  W.  B.  Harbe- 
son  was  the  owner  of  the  lands ;  that  Harbe- 
Bon  had  conveyed  to  appellee,  the  Lacey  Lum- 
ber Company,  the  right  to  cut  and  remove  all 
of  the  merchantable  pine  timber;  that  the 
'timber  was  to  be  manufactured  at  appellee's 
sawmill  at  Carriere,  Miss.;  that  appellee 
had  a  tram  or  logging  railroad  over  which 
the  logs  would  be  transported,  and  before 
appellee  company  was  permitted  to  move 
and  manufacture  the  timber  the  Poitevant 
*  Eavre  Lumber  Company,  a  'corporation, 
daimed  to  be  the  owner  of  the  lands,  and  in 
assertion  of  its  claim  the  last-named  com- 
pany filed  Its  bill  of  complaint  against  the 
said  Harbesou  and  the  Lacey  Lumber  Com- 
pany in  the  chancery  court  of  Pearl  Blver 
«ount7,  seeking  to  confirm  its  (the  complain- 
ant's) title,  and  enjoined  Hai1)eson  and  the 
I«c^  Lumber  Company,  the  defendants  to 


said  salt  from  cutting  and  removing  fbC' 
timber;  that  the  injunction  was  issued  and 
served,  and  that  the  Lacey  I<umber  Company 
was  thereby  prevented  from  cutting  the  tim- 
ber. The  bill  further  alleges  that  the  Lacey 
Lumber  Company  had  practically  cut  out  its 
standing  timber  in  the  territory  In  whldi  the 
land  was  situated,  and  desired  to  remove  the 
logging  railroad,  and  that  it  was  Important 
that  the  timber  be  cut  and  transported  over 
the  logging  line  tba>  in  existence,  and  that 
appellee  could  not  well  afford  to  wait  for  a 
final  determination  of  the  suit  theretofore 
instituted  by  Poitevant  ft  Favre  Lumber 
Company,  It  being  emphasized  that  if  said 
logging  road  was  moved  before  the  timber 
was  cut  there  would  be  no  sale  for  said 
timber,  and  its  value  would  practically  be 
lost  to  appellee.  It  Is  then  set  forth  in 
the  bill  that  in  order  to  avoid  a  violation  of, 
the  injunction,  and  in  order  that  It  might  be 
able  to  cut  and  remove  the  timber  while  the 
logging  railroad  was  near  the  timber,  it  en- 
tered Into  negotiations  with  appellant  the  H. 
Weston  Lumber  Company,  for  the  purchase 
of  the  same  land  and  timber  that  was  in- 
volved in  the  Poitevant  &  Favre  suit  Com- 
plainant learned  and  knew  that  an  agreement 
or  contract  had  been  made  between  the  Poite- 
vant &  E^avre  Lumber  Company  and  the  H. 
Weston  Lumber  Company,  whereby  the 
former  had  sold  and  conveyed  to  the  said 
H.  Weston  Lumber  Company  large  holdings 
of  ttmb«r  and  timbered-  land,  including  the 
lands  hereinabove  mentioned,  but  that  the 
Poitevant  &  Favre  Luml>er  Company  had  not 
conveyed  to  the  H.  Weston  Lumber  Company 
the  particular  lands  here  involved  because  of 
the  fact  that  the  title  Iiad  been  brought  Into 
question,  and  that  suit  was  necessary  to 
confirm  the  title  and  settle  certain  trespass- 
es upon  the  land,  but  that  the  Poitevant  & 
Favre  Lumber  Company  had  executed  a  writ- 
ten agreement  to  convey  to  the  H.  Weston 
Lumber  Company  when  th^r  title  bad  been 
confirmed  by  the  chancery  court  of  Pearl 
River  county.  Knowing  these  facts,  the  bill 
charges  that  appellee  negotiated  with,  the  H. 
Weston  Lumber  Company,  and  agreed  to  pay 
$4,230  for  the  lands,  but  in  doing  so  the  bill 
charges  that  there  was  a  special  agreement 
or  contract  between  appellee  and  the  H. 
Weston  Lumber  Company  that  if  appellee 
won  its  suit  against  the  Poitevant  ft  Favre 
Lumber  Company,  then  pending,  appellant 
should  refund  the  |4,230,  and  that  if  appel- 
lee lost  the  said  suit  ai^ellant  should  retain 
the  consideration  thus  agreed  npon.  It  is 
further  averred  in  the  bill  that  the  aforesaid 
agreement  about  refunding  the  moneys  under 
the  conditions  named  was  not  incorporated  in 
the  warranty  deed  which  appellant  executed, 
and  on  that  account  ai^>ellee  by  Its  bill  pray- 
ed that  the  said  warranty  deed  be  reformed 
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so  as  to  Incorporate  tbe  said  agreement  It 
Is  further  alleged  that  the  Poltevant  ft  Wnvre 
liomber  Company  lost  the  said  snlt,  and  that 
on  that  accoant  It  became  the  duty  of  appel- 
lant to  refund  the  money  under  said  agree- 
ment. It  Is  also  alleged  that  there  was  no 
consideration,  that  the  title  which  appellant 
conveyed  had  failed,  and  tor  that  reason 
appellee  was  entitled  to  recoyer  the  consid- 
eration. A  demurrer  to  the  bill  having  been 
ovemiled,  appellant  answered,  admitting  the 
execution  of  the  warranty  deed  in  1914  pend- 
ing the  litigation  between  the  Poltevant  ft 
E^vre  Lumber  Company  and  Harbeson  and 
appellee,  but  denied  any  special  agreement 
to  refund  the  moneys,  and  further  set  up  In 
tbe  answer  diat  a^cJlee  bought  appellant's 
claim  for  the  express  purpose  of  cutting  the 
timber,  and  before  the  title  to  tbe  land  had 
been  adjudicated,  and  thereby  received  ex- 
actly what  it  bad  bargained  for,  and  de- 
nied liability  altogether.  The  cause  was  set 
down  for  hearing  on  bill,  answer,  and  testi- 
mony. 

For  the  complainant  Mr.  Harbeson  testi- 
fied to  facts  set  up  in  the  bill,  while  Mr. 
Weston  testified  for  the  defendant,  appellant 
here.  The  pleadings  and  decree  rendered  by 
the  chancery  court  in  tbe  former  litigation 
between  Poltevant  ft  B^vre  Lumber  Company 
and  appellee  were  Introduced.  Tbe  final  de- 
cree reads  as  follows: 

"This  cause,  coming  on  for  final  hearing  at 
a  special  sitting  of  tbe  court,  as  per  previous 
order  of  the  court,  on  bill  of  complaint  and 
amendment  thereto,  answer,  and  amended  an- 
swers, depositions,  record  evidence,  and  agree- 
ment of  parties,  and  same  having  been  fully 
argued  and  presented  to  the  court,  was  by  the 
court,  as  per  consent  of  all  parties,  taken  un- 
der advisement,  and  now,  having  been  fully 
considered  by  tiie  court,  the  court  being  of  the 
opinion  that  there  is  no  merit  in  the  bUl  of 
complaint,  and  that  as  such  it  should  be  dis- 
missed at  the  complainant's  cost,  it  appearing 
that  the  title  to  the  land  embraced  in  said  bill, 
or  that  is  tbe  S.  E.  ^  of  S.  B.  %  of  section  10, 
and  the  W.  ^  of  N.  W.  ^  of  section  11,  aU 
in  township  5  south,  range  16  west  Pearl  River 
county,  Miaa.,  is  in  the  respondent  Lacey  Lum- 
ber Company,  as  per  title  set  up  by  it,  and  not 
in  the  said  complainant,  as  per  title  hereby 
presented,  and  the  court  having  been  informed 
as  to  tbe  proper  amount  of  attorney  fees  to 
be  allowed  in  this  cause  by  way  of  damages,  as 
suggested  in  its  {heading  or  notice,  the  re- 
spondent withdrawing  all  of  its  demands  for 
damages,  with  tbe  exception  of  the  item  for 
attorney's  fees,  and  it  appearing  to  the  satisfac- 
UoB  of  the  court,  that  the  sum  of  $500  is  a 
reasonable  amount  as  attorney's  fee  in  this 
cause: 

"It  is  therefore  the  judgment  of  ths  court, 
and  is  ordered,  adjudged,  and  decreed  that  the 
bill  of  complaint  in  this  cause  be,  and  the 
same  is  hereby,  dismissed;  that  the  titles  set 
up  to  said  land  hereinabove  described  is  in 
the  said  respondent  Lacey  Lumber  Company  as 
per  the  titls  by  it  pleaded,  and  it  is  further 


ordered,  adjudged,  and  decreed  that  the  in- 
junction In  this  cause  be,  and  the  same  is 
hereby,  dismissed,  set  aside,  and  dissolved,  and 
that  the  respondent  do  have  and  recover  of 
and  from  complainant  the  sum  of  $500,  and  all 
costs  of  this  court,  for  all  of  which  let  execu- 
tion issue. 

"Ordered,  adjudged,  and  decreed,  this  the  2?d 
day  of  October,  1914." 

The  question  of  tact  as  to  whether  there 
was  a  special  agreement  not  incorporated  In 
the  deed  was  a  disputed  question  of  fact,  and 
the  final  decree  now  ajwealed  from  on  this 
point  has  the  following  redtal: 

"The  court  is  of  tbe  opinion  that  the  ref- 
ormation prayed  for  should  be  denied  as  a 
matter  of  law  only." 

It  affirmativdy  appears  that  If  there  was 
any  effort  to  reach  a  special  agreement  about 
refunding  the  consideration.  It  was  a  coatem- 
poraneous  oral  agreement  In  no  wise  referred 
to  or  incorporated  in  tbe  written  conTeyance. 
Tbe  deed  executed  by  appellant  was  tbe 
nsual  warranty  deed. 

We  are  led  to  the  condnslon  that  open  tbe 
facts  and  apidicable  itrindples  of  law,  the 
decree  of  the  learned  chancery  court  most  be 
reversed.  The  record  shows  that  Mr.  Harbe- 
son is  tbe  chief  stockholder,  managing  offi- 
cer, and  dominant  infiuence  In  the  Lacey 
Lumber  Company.  He  claimed  title  to  the 
land,  and  had  conveyed  the  timber  rights  to 
his  oodefendant,  the  Lacey  Lumber  Com- 
pany. In  this  situation  the  Poltevant  ft 
Favre  Lumber  Company  asserted  title  to  tbe 
land  and  timber  and  filed  its  bill  to  confirm 
tittle.  In  this,  the  first  snlt  refiected  by  the 
present  record,  both  HarbescHi  and  the  Lacey 
Lumber  ComiMny  were  parties  defendant. 
That  snlt  was  prosecuted  to  a  successful 
termination  and  in  this  three-cornered  fight 
oyee  the  title  the  court  expressly  decreed 
title  in  the  Lacey  Lumber  Company.  Aotong 
other  redtals  in  the  first  decree  is  tbe  fol- 
lowing: 

"It  is  therefore  the  Judgment  of  the  court 
and  it  is  ordered,  adjudged  and  decreed  that 
the  bill  of  complaint  in  this  cause  be  and  the 
same  is  hereby  dismissed;  that  the  title  set 
np  to  said  land  here  described  is  is  the  said 
d^endant  Lacey  Lumber  Company  as  per  the 
title  by  it  pleaded." 

[1]  nils  decree,  we  thinlc.  Is  binding  upon 
the  parties  and  privies  to  that  litigation. 
From  that  decree  there  was  an  appeal  to 
the  Supreme  Court,  and  the  cause  was  af- 
firmed. Tbe  decree  thus  affirmed  adjudicat- 
ed the  tittle  in  the  Lacey  Lumber  Company, 
and  this  adjudication  Is  binding  upon  all 
parties  Involved,  either  In  the  first  or  In  the 
present  litigation.  Ever  thereafter  It  estop- 
ped Poltevant  ft  Favre  Lumber  Company, 
Harbeson,  and  tbe  Lacey  Lumber  Company 
from  denying  the  truth  of  the  redtal,  and. 
furthermore.  It  Is  binding  upon  Poltevant  ft 
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FaTre  Lumber  Company's  rendee.  The  t>res- 
oit  litigation  was  instltnted  npon  the  very 
assomptlon  that  a;4>eUai]t'8  title  through  the 
Polterant  &  Favre  Lumber  Company  baa 
ftlled,  and  failed  because  of  the  final  decree 
to  which  we  have  adverted.  In  the  case  of 
Upacomb  v.  Post^,  88  Miss.  476,  77  Am. 
Dec.  6S1,  our  court,  by  Harris,  J.,  discussed 
rather  elaborately  the  rule  that  Judgments 
bind  parties  and  privies,  and,  in  discussing 
who  are  parties  and  who  are  privies,  said: 

"By  'parties,'  in  the  sense  here  intended,  all 
persons  having  a  right  to  control  the  pro- 
ceedings, to  make  defense,  to  adduce  and  cross- 
esamine  witnesses,  and  to  appeal  from  the  de- 
dsion,  where  lappeal  lies,  are  included. 

"By  the  term  'privies,'  is  meant  those  who 
itand  in  omtnal  or  SDccessive  relationship  to 
the  same  rlglita  of  property.  And  privies  are 
dictritrnted  into  several  classes,  according  to 
the  manner  of  this  relationship.  Thus  there 
are  privies  in  estate,  as  donor  and  donee,  les- 
sor and  lessee,  and  Joint  tenants;  privies  in 
blood,  as  heir  and  ancestor,  and  coparceners; 
privies  in  representation,  as  executor  and  tes- 
tator, administrator,  and  intestate;  privies  in 
law,  where  the  law,  withont  privity  of  blood  or 
estate,  casts  the  land  npon  another,  as  by 
escheat.  All  these  are  more  generally  classed 
into  privies  in  estate  privies  in  blood,  and 
privies  in  law. 

"The  ground  upon  whidi  Judgments  bind 
those  in  pririty  With  the  party  against  whom 
they  are  rendered  is  tliat  they  are  identified 
in  interest,  by  their  mutual  or  successive  re- 
lationsliip  to  the  same  rights  of  property  in- 
volved in  the  UtigatioB.'' 

"The  general  meaning  of  pririss  indudes 
those  who  daim  under  or  in  right  of  parties." 

The  only  tide  which  appellant  ever  dalm- 
ed  was  through  the  complainant  in  the  first 
suit  With  knowledge  of  the  fact  that  ap- 
pellant held  a  written  contract  in  the  nature 
of  a  bond  for  title  executed  "by  Poitevant  & 
Favre  Lumber  Company,  an>ellee  negotiated 
for  sach  title  as  appellant  held;  and  so  it 
haa  developed  that  in  buying  from  appellant, 
appellee  was  simply  baying  title  to  pcemisea 
wliich  it  already  owned.  This,  we  f'n'r, 
makes  applicable  tiie  general  law  cited  by 
counsel  for  appellant  that  a  party  cannot 
buy  title  to  his  own  land,  accept  a  warranty 
deed  with  covenants  of  seizin,  and  then  turn 
upon  his  grantor  and  allege  that  the  cove- 
nants are  broken  t>ecau8e  of  the  y&j  fact 
that  the  purchaser  himself  is  seized  of  the 
premises.  Fitch  v.  Baldwin,  17  Johns.  (N. 
T.)  181,  is  a  leading  case,  in  wlildi  the  court 
said: 

"The  allegation,  that  Baldwin  haa  broken 
his  covenant  of  aelain,  by  reason  tliat  Fitch 
owned  the  property  when  he  purchased  it,  ia 
repugnant  to  Ute  direct  acknowledgment  in 
the  act  of  receiving  a  title,  or  taldng  a  c<m- 
veyance  from  Baldwin.  Faying  a  valuable  con- 
(ideiation  and  accepting  a  deed  from  Baldwin 
restrains  the  bargainee  from  asserting  that  the 
bargainor  was  not  seised  of  the  premiss,  but 


that  the  bargainee  was  seised. '  The  covenant 
of  seizin  extends  only  to  guarantee  the  bar'- 
gainee  against  any  title  existing  in  a  tldrd  per> 
son,  and  wMch  might  defeat  the  estate  grant* 
ed," 

The  announcement  of  the  New  Tork  court 
was  subsequently  quoted  with  approval,  and 
the  same  doctrine  announced  In  the  case  of 
Horrigan  v.  Rice,  39  Minn.  49,  38  N.  W.  765, 
In  which  the  court  by  Mitchell,  J.,  said: 

"Where  at  the  time  of  the  conveyance  the 
purchaser  has  in  himself  the  valid  title  to  the 
premises,  he  cannot  sue  on  the  covenants  it 
contains,  for  they  only  extend  to  a  title  exist- 
ing in  a  tliird  person,  which  may  defeat  the 
estate  granted  by  the  covenantor.  They  do  not 
embraoe  a  titls  already  vested  in  the  cove- 
nantee. 'It  never  can  be  permitted  to  a  person 
to  accept  a  deed  with  covenants  of  seirin,  and 
then  turn  round  npon  bis  grantor  and  allege 
that  bis  covenant  is  broken,  for  tliat,  at  the 
tiine  he  accepted  the  deed,  he  himself  was 
seized  of  the  premises.'  Fitch  v.  Baldwin,  17 
John.  161;  Beebe  v.  Swartwout,  8  Oilman,  162, 
179;  Fumess  v.  Williams,  11  HI.  229;  Bawie, 
Cov.  i  268;  Bigelow,  Bstop.  346.  This  is  de- 
cisive of  the  only  point  in  the  case.  Had  the 
plaintiff  been  induced  through  fraud  to  accept 
a  deed  of  ills  own  property,  or  had  he  done  so 
in  ignorance  of  the  facts  affecting  his  own 
rights,  he  might  liave  been  entitled  to  some 
form  of  relief.  But  no  such  suggestion  if 
made,  either  in  Itis  pleadings  or  ids  proof.  He 
predicates  his  right  to  recover  solely  npon  the 
covenant  of  seiztn." 

To  the  same  effect,  Fnmess  v.  Williams,  11 
HI.  229,  in  which  the  court  uses  this  expres- 
sion: 

"The  law  does  not  allow  this  to  tie  done. 
The  covenant  of  seizin  only  extends  to  a  title 
existing  in  a  third  person,  which  may  defeat 
the  estate  granted  by  the  covenantor.  It  does 
not  embrace  a  title  that  may  already  be  in'  the 
grantee.  The  grantee  is  estopped  from  set- 
ting up  the  title  previously  acquired  against 
his  vendMT." 

To  these  authorities  may  be  added  RawIe 
on  Covenants  of  Title  (Sth  Ed.)  f  268 ;  Har- 
ris A  Mitchell  V.  Amoekeag  Lbr.  Co.,  101 
Ga.  641,  29  S.  B.  302 ;  IS  O.  J.  par.  137,  p. 
1282.  It  should  be  particularly  noted  that 
there  is  not  the  slightest  element  of  fraud, 
ignorance,  or  oi^iression.  Appellee  was  In- 
duced to  negotiate  with  appelant.  It  seems, 
chiefly  I>ecause  of  the  necessity  to  cut  the 
timber  pending  litigation,  and  It  negotiated 
with  appellant  with  full  knowledge  of  all 
the  facts,  and  especially  with  full  knowledge 
of  the  exact  claim  which  both  appellant  and 
appellee  had  or  possessed  to  the  premises  In 
dispute. 

[2]  The  bill  in  the  present  suit  appears  t» 
be  predicated  upon  two  theories:  First,  the 
right  of  appellee  to  recover  under  the  al- 
leged special  oral  agreement  whereby  the 
consideration  in  th^  deed  was  to  be  refunded 
in  event  appellee  won  Its  suit  with  appel- 
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lant'a  yendor;  secondlr,  tbe  right  to  re- 
cover as  upon  a  breach  of  the  covenants  con- 
tained In  the  deed.  The  written  contract  be- 
tween the  parties  Is  the  sole  evidence  of  the 
agreement  This  fact  Is  evidently  appreciat- 
ed by  the  pleader  who  drafted  the  bill  and 
prayed  for  a  reformation  of  the  deed.  But 
there  Is  no  proof  of  any  mutual  mistake,  or 
such  facts  and  circumstances  as  entitled  ap- 
pellee to  any  reformation.  Appellee  must 
stand  upon  Its  rights  as  given  by  tbe  gen- 
eral warranty  deed,  and  since  the  covenant 
of  warranty  extends  only  to  a  title  existing 
In  a  third  person,  it  has  not  heen  breached 
by  the  title  already  vested  in  and  adjudicat- 
ed to  be  in  appellee.  Ko  prior  adjudication 
of  this  court  on  this  particular  law  point  has 
l)«en  brought  to  our  attention,  but  the  law 
appears  to  be  well  settled,  and  altogether  one 
way.  The  decree  of  the  learned  chancery 
court  wHl  be  reversed,  and  decree  entered 
here  for  appelant 
Beversed,  and  decree  here  for  appellant 

HOLDXaf,  Jn  dissenting. 


(123  Miss.  2S8) 

LADNIER  r.   INGRAM   DAY  LUMBER  CO. 
etal.    (No.  21221.) 

(Supreme  Ooart  of  MissiBsippl.    July  12, 1^0.) 

(SyUabut  hf  the  Oourt.) 

1.  Trespass  «s963— Statutory  penalty  for  Mt- 
ting  trees  punishment  and  remuneration  for 
tort. 

This  statute  (section  4977,  Code  of  1906; 
section  3246,  Hemingway's  Code)  affixes  to  a 
tree  an  arbitrary  value  without  regard  to  its 
intrinsic  value,  and  the  penalty  therein  pre- 
scribed partakes  both  of  the  nature  of  a  pun- 
ishment and  Of  a  remuneration  for  the  tortious 
act 

2.  Trespass  ^963— Recovery  only  of  penalty 
for  cuttino  trees  or  value  of  manufactured 
timber. 

Where  plaintiff  seeks  to  recover  the  stat- 
utory penalty  in  one  count  of  the  declaration 
and  the  actual  value  of  the  lumber  made  from 
these  trees,  he  can  only  recover  either  the 
statutory  penalty  or  tbe  value  of  the  lumber, 
but  cannot  recover  both. 

In  Banc. 

Appeal  from  Circuit  Court,  Harrison  Goun- 
tjr;   £>.  M.  Oraliam,  Judge. 

Action  by  Clozelle  liadnier  against  the  In- 
fffam  Day  Lumber  Company  and  others. 
Flaintifl  required  to  elect  upon  which  count 
be  would  proceed,  and  verdict  for  plaintiff  on 
that  count,  and  he  appeals.    Affirmed. 

See,  also,  84  South.  385. 


T.  M.  Evans,  of  Gnlfport,  and  Teat  &  Pot- 
ter, of  Jackson,  for  awellant 
White  &  Ford,  of  Gulf^rt,  fOr  appellees. 

SYKES,  J.  The  appellant,  Clozelle  Lad- 
nier,  sued  the  Ingram  Day  Lumber  Company 
for  damages  for  the  cutting  of  certain  desig- 
nated trees  belonging  to  appellant  The  first 
count  was  for  the  willful  cutting  of  these 
trees  predicated  upon  section  4977,  Code  of 
1906  (secUon  3246,  Hemingway's  Ciode).  The 
second  count  was  for  the  value  of  the  lum- 
ber manufactured  out  of  these  trees.  The 
third  count  was  for  damages  to  the  land, 
grass  and  small  growth  of  timber  oa  these 
lands.  We  find  nothing  in  the  testimony  to 
sustain  the  third  count  and  pass  to  a  con- 
sideration of  the  other  questions  presented  by 
the  record.  The  defmdants  admitted  IlabU- 
Ity  for  the  cutting  of  certain  trees  under  ei- 
ther, bat  not  both  counts  of  the  declaration. 
At  the  conclusion  of  the  testimony  the  court 
of  its  own  motion  required  the  plaintiff  to 
elect  upon  which  count  he  would  proceed, 
holding  In  effect  that  he  could  not  recover  the 
statutory  penalty  and  also  for  the  value  at 
the  lumber.  To  this  ruling  ttae  plaintiff  ob- 
jected and  excepted,  but  elected  to  proceed 
under  the  first  or  statutory  count  A  ver- 
dict was  returned  in  plaintiff's  favor  upon 
this  count  for  $2340,  and  plaintiff  prosecutes 
this  appeaL 

[1,2]  There  are  numerons  alleged  errora 
assigned,  but  the  only  one  we  deem  of  sufB- 
dent  importance  to  consider  In  this  opinion 
is  whether  or  not  plaintiff  can  recover  both 
the  statutory  penalty  provided  under  the 
above  section  of  the  Code  and  in  addition 
thereto  the  actual  value  of  the  timber  or  the 
lumber  manufactured  from  this  timber.  This 
question  la  settled  advers^y  to  the  contention 
of  the  appellant  in  the  case  of  Mhoon  v. 
Greenfield,  52  Miss.  434.  In  construing  this 
statute  it  is  said  that: 

"The  cause  of  action  recited  in  the  first 
connt  is  of  strict  right,  and  must  be  established 
in  evidence  with  reasonable  certainty.  It  la 
debt  for  a  snm  certain — that  is,  an  amount  ca- 
pable of  definiteness  by  calcolation.  The  stat- 
ute is  severely  penal,  affixing  to  the  tree  an 
arbitrary  value,  vrithout  regard  to  its  worth  in- 
trinsically or  in  the  market  •  •  •  The 
statute  creates  an  indebtedness  by  reason  of 
the  tortious  act  •  •  •  The  policy  of  the 
law  is  to  protect  this  sort  of  property— not  al- 
ways under- the  eye  of  the  owner,  peculiarly 
exposed  to  the  depredations  of  the  lawless — by 
making  it  very  costly  to  invade  It  Tbe  penalty 
is  in  the  nature  of  punishment  as  well  as  re- 
muneration." 

This  Btatnte  affixes  to  a  tree  an  arbitrary 
value  without  regard  to  its  Intrinsic  value, 
and  this  i)enalty  partakes  both  of  the  nature 
of  punishment  as  well  as  being  a  remunera- 
tion tor  the  tortious  act  The  tortious  act 
in  this  case  consisted  of  the  cutting,  cariy- 
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lug  away  and  converting  to  the  defendant's 
use  of  the  trees  of  plaintiff.  For  thlfi  tor- 
tloas  act  there  can  be  bnt  one  recoyery,  ei- 
ther that  under  the  statute  or  that  for  the  ac- 
tual value  of  the  timber  converted  Into  lum- 
ber. The  learned  circuit  Judge  was  correct 
In  holding  that  plaintiff  could  not  recover  on 
both  counts. 
A£3nned. 

oaifln.  MS) 

PAYNE  V.  MoNEELEY.     (No.  21 101.) 

(Sopreme  Ck>art  of  HississippL    July  12,  1920. 

Suggestion  of  Error  Overmled  Aug.  2, 

1920.) 

(B^aabut  b»  the  Comrt.) 

1.  Appeal  aid  error  ^=31096(3)  —  OUiestlon 
wbleh  should  have  been  presented  on  flrsj 
appeal  canaot  be  considered  on  subsequent 
appeal. 

When  a  question  arises  on  the  record  on  a 
firrt  appeal,  and  could  be  nsed  to  prevent  a 
judgment  rendered  on  such  appeal,  bnt  was  not 
■0  used,  it  cannot  be  considered  on  a  sabse- 
qnent  appeal;  and  all  questions  which  might 
have  been  presented  on  the  first  appeal  will  be 
eoosidered  adjudicated  and  settled. 

2.  Pleading  «=>l  1 1— Evidence  In  bar  after  Jndg- 
nent  quod  reouperet  is  Inadmissible. 

Where  a  defendant  filed  a  plea  in  abatement 
open  which  issue  was  taken  and  a  verdict  for 
the  plaintiff  followed  by  judgment  quod  re- 
cuperet, evidence  in  denial  of  liability  is  not 
a^nissible. 

3.  Damages  «=s>l30(2)— $20,000  for  Injury  to 
kiee  reduoed  to  $10,000. 

In  an  action  for  personal  Injury,  where  the 
injured  person  had  an  earning  capacity  of  $80 
per  month,  and  where  he  had  earning  power 
after  such  injury,  and  suffered  some  pain  from 
the  injured  limb,  and  was  23  years  of  age,  a 
judgment  for  $20,000  for  his  injuries  was  ex- 
cessive. 

In  Banc 

Appeal  from  Circuit  Court,  Wilkinson 
Oonnty;   R.  E.  Jackson,  Jud^e. 

Action  by  Clarence  McNeeley  against  the 
Tazoo  &  Mississippi  Valley  Railroad,  and 
Walker  D.  Hines,  Director  Qeneral  of  Rail- 
loeda,  in  which  on  motion  John  Bartcfn 
Payne  was  substituted  as  agent  for  the  Di- 
rector G^ieral.  Verdict  for  plaintiff,  and 
John  Barton  Payne,  agent,  appeals.  Affirm- 
ed on  condition  of  a  ronittitur,  and  other- 
wise reversed  and  remanded  for  a  new  trial. 

See,  also,  119  Miss.  897,  81  South.  641,  82 
South.  838,  83  South.  815. 

H.  D.  Iflnor  and  Chas.  N.  Burcb,  both  of 
Memphis,  Tenn>,  and  W.  F.  Tucko',  of  Wood- 
Tllle,  for  appellant 

D.  c.  Bnunlette,  Jr.,  of  Woodvllle,  for  ap- 
pdlee. 

ETHRIDGH,  J.  McNeeley  brought  suit 
■gainst  the  Tazoo  &  BUsalssippi  Valley  Rail- 
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road  for  personal  Injuries.  On  the  tixnaet 
trial  the  defendant  filed  a  plea  In  abatement, 
upon  which  issue  was  Joined,  and  a  verdict 
rendered  on  the  plea  In  abatement  for  the 
plaintiff.  The  trial  court  refused  to  enter  a 
Judgment  quod  recuperet  on  the  verdict  on 
the  plea  in  abatement,  and  there  was  a  trial 
before  the  Jury  on  the  merits  and  a  verdict 
for  the  defendant,  and  the  case  was  appealed 
to  this  court  In  McNeeley  v.  Y.  &  M.  V.  R. 
Co.,  119  Miss.  897,  81  South.  641,  the  case 
was  reversed,  Judgm«it  quod  recuperet  en- 
tered here,  and  the  cause  remanded,  with  di- 
rections for  a  writ  of  Inquiry  to  ascertain 
the  damages.  There  was  a  trial  for  the  as- 
sessment of  damages,  and  verdict  returned 
for  $20,000  for  the  plaintiff,  from  whldi  Judg- 
ment the  defendant  appeals  and  assigns  uu- 
meroDs   errors, 

[1J  It  is  first  assigned  for  error  on  this  ap- 
peal that  the  court  erred  In  peremptorily  in- 
structing the  Jury  on  the  plea  In  abatement 
on  the  trial  of  that  issue  preceding  the  for- 
mer appeal.  Under  the  law  of  this  state  the 
defendant  had  the  right  to  raise  the  question 
of  the  propriety  of  that  instruction  on  the 
former  appeal  to  prevent  the  judgment  quod 
recuperet  being  entered,  but  failed  to  do  so, 
and  we  think  it  is  too  late  for  that  question 
now  to  be  raised.  Where  a  case  Is  brought  a 
secmid  time  upon  appeal  or  writ  of  error  the 
plalndff  or  appellant  cannot  assign  any  er- 
ror which  occurred  in  the  proceeding  anterior 
to  the  taking  of  the  first  appeal.  All  errors 
and  irregularities  therein  in  the  original  rec- 
ord, and  which  might  have  been  corrected  by 
the  first  appeal,  must,  on  the  second  appeal, 
be  regarded  as  settled  and  adjudicated.  Still 
V.  Anderson,  68  Miss.  546 ;  CMston  v.  Caston, 
64  Miss.  612 ;  Ogden  v.  Larrabee,  70  111.  610 : 
Hook  V.  Rlcheson,  116  111.  431,  6  N.  E.  98; 
Washburn,  etc.,  Co.  v.  Chicago,  etc.,  Co.,  119 
lU.  30,  6  N.  E.  191;  Union  Mutual  life  Ins. 
Co.  V.  Klrchoff,  149  111.  536,  36  N.  B.  1031; 
Meredith  v.  Clarke,  Sneed  Ey.  Dec.  189; 
Bushnell  v.  Brown,  8  Mart  (N.  S.)  157 :  Mc- 
wmiams  V.  Walthall,  77  Ga.  7;  Mason  v. 
Mason,  68  Ky.  (ti  Bush)  187;  Carter  v. 
Hough,  89  Va.  603,  16  S.  B.  665.  It  is  im- 
portant that  lawsuits  have  an  end,  and  that 
cases  be  tried  not  by  piecemeal. 

We  therefore  think,  as  plaintiff  could  have 
presented  this  assignment  on  the  former  ap- 
peal to  prevent  the  Judgment  of  quod  recu- 
peret being  entered,  that  It  is  too  late  to  pre- 
sent the  question  now,  and  the  court  will  'not 
look  on  the  evidence  4m  a  former  hearing  to 
determine  the  pr<vriety  of  the  peremptory 
instruction. 

[2]  It  Is  also  assigned  for  error  that  the 
court  erred  in  excluding  evidence  of  the  wit- 
ness Kerr  after  the  Judgment  quod  recuperet 
was  entered  by  this  court  on  the  second  trial 
to  show  nonliability  of  the  defendant  and  al- 
so to  show  the  contributory  negligence  of  the 
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plaintiff.  The  question  as  to  liability  or  the 
propriety  of  the  judgment  quod  recuperet 
waa  fully  considered  In  the  former  appeal, 
and  on  the  authorities  therein  dted  the  law 
'n-as  well  settled  that  the  liability  Is  Estab- 
lished. 

The  United  States  Supreme  Court  is  in 
line  with  the  decisions  of  this  court  that  the 
plaintiff  cannot  be  heard  on  the  merits  after 
Judgment  in  favor  of  the  plaintiff  on  issue 
Joined  on  plea  in  abatement  Grand  Chute 
V.  Winegar,  IS  Wall.  35S.  at  page  871,  21  L. 
Ed.  173,  where  that  court  said: 

"A  party  having  his  plea  in  abatement  pass- 
ed upon  by  a  jury,  and  found  against  him,  is 
not  permitted  to  set  up  the  same  matter  in  bar 
and  again  to  go  to  the  jury  upon  it." 

As  to  the  second  part  of  the  assignment 
assigning  error  on  exclusion  of  evidence  to 
show  contributory  negligence  of  the  plaintiff, 
the  record  does  not  support  this  assignment 
We  must  consider  the  ruUng  by  what  was 
said  by  tbe  defendant  to  the  court  in  tender- 
ing the  proof.  The  question  propounded  to 
that  witness  was: 

"Tell  tbe  jury  here  all  you  know  about  this 
injury,  and  how  come  Mr.  McNeeley  to  be 
struclc  by  the  train?  (Objection  by  i>laintiff 
to  defendant  going  into  the  merits  of  this  case.) 

"By  the  Attorney  for  the  Defendant:  De- 
fendant desires  to  prove  by  this  witness  and 
other  witnesses,  being  the  crews  on  trains  Nos. 
97  and  98,  that  it  was  not  the  fault  of  the  de- 
fendant railroad  company  that  Clarence  Mc- 
Neeley was  struclc  and  injured  on  April  26, 
1918,  but  that  it  was  his  own  gross  negligence 
in  stepping  upon  the  track  wittiin  20  feet  of  a 
fast  approadiing  train,  when  the  engineer  conld 
not  stop  the  train  and  the  accident  was  inevita- 
ble. (Objection  by  plaintiff,  because  tlie  Su- 
preme Court  of  the  state  of  Mississippi  has 
held  that  the  railroad  company  was  liable,  and 
the  only  issue  up  to  this  jury  is  the  extent  of 
the  injury  and  amount  of  damages  to  be  assess- 
ed against  the  defendant  for  such  injury.  Ob- 
jection sustained,  and  the  defendant  excepts.)" 

There  was  no  offer,  nor  a  statement  of  a 
purpose,  to  use  this  evidence  In  mitigation  of 
damages,  nor  does  the  defendant  state  to  the 
court  that  it  expects  to  prove  the  contributo- 
ry negligence  of  the  defendant  In  mitigation 
of  damages.  The  sole  purpose  dedudblel 
from  the  statement  of  the  defendant;  was 
that  the  evidence  was  to  be  used  to  show 
that  It  was  not  the  fault  of  the  railroad  com- 
pany that  tbe  plaintiff  was  injured,  but  that 
the  acddmt  was  inevitable.  Clearly  a  state- 
ment In  Jnstlflcation,  and  not  of  mitigation. 

Tbe  plaintiff  was  offered  as  a  witness  in 
his  own  behalf,  and  was  cross-examined  by 
the  defendant,  and  no  effort  was  made  to 
show  negligence  on  his  part  in  mitigation  of 
damages. 

The  trial  court  would  probably  have  ad- 
mitted evidence  of  contributory  negligence  In 


mltlgatlao  of  damages,  had  die  purpose  of 
the  defendant  been  disclosed  to  the  court, 
and  had  pr(q)er  proof  been  offered.  At  all 
events  we  do  not  think  the  assignment  on 
the  showing  made  In  the  record  is  wdl  taken. 

[3]  It  Is  also  assigned  fcH*  error  that  the 
verdict  for  $20,000  is  excessive.  We  have  ex- 
amined the  testimony  bearing  on  tbe  plain- 
tiff's injury,  together  with  Ills  earning  cf^tac- 
ity  and  circumstances  surrounding  him  at 
the  time  and  since  the  Injury,  and  have 
reached  the  conduslon  that  the  testimony 
does  not  warrant  a  verdict  for  $20,000.  The 
plaintiff  was  a  young  man  23  years  of  age, 
earning  $80  per  month  at  the  time  of  tbe  in- 
jury, and  has  some  earning  capacity  stnoe 
the  Injury,  but  has  some  troiuble  because  of 
the  InJnry  to  bis  knee^  which  there  is  proof 
to  show  is  permanent,  and  which  Injury  in- 
terferes with  his  work,  and  when  he  stands 
upon  his  feet  the  injured  knee  swells  up  and 
gives  him  some  pain.  There  waa  evidence 
for  the  defendant  that  the  Injury  was  not 
permanent  Taking  tbe  facts  as  testified  to 
by  the  plaintiff  and  his  witnesses  as  being 
true,  wa  tlilnk  that  the  largest  verdict  which 
could  be  authorized  under  the  evidence  In 
this  record  Is  $10,000.  If  the  plaintiff  wlU 
remit  all  above  $10,000,  the  judgment  will 
be  affirmed.  Otherwise  it  will  bo  reversed 
and  remanded  for  a  new  trlaL 

Afilnned,  with  remittitur. 


(123  Miss.  XZ) 
BEN     U  JONES  AGRICULTURAL  HIGH 
SCHOOL  V.  BOARD  OF  SUfRS  OF 
LEFLORE  COUNTY.    (No.  21418.) 

(Supreme  Court  of  Mississippi    July  12,  1920. 

SuggestiMi  of  Err<«  Overruled  Ang.  2; 

1920.) 

(SyUabut  ly  the  Court.) 

Sehoola  and  school  dlstriota  «=>gi-.$tatiit«  as 
to  agricultural  high  school  bonds  repeals  for. 
mer  statute. 

Chapter  207,  Laws  of  1^0,  being  the  lat- 
est enactment  on  the  law  of  issuing  bonds  for 
agricultural  high  schools,  and  being  a  complete 
scheme  on  the  subject,  repeals'  dutptar  60,  Iaws 
Extra  Seas.  1017. 

In  Banc. 

Appeal  from  Clxcult  Ciourt,  Leflore  Coun- 
ty; S.  F.  Davis,  Judge. 

Mandamus  by  the  Ben  L.  Jones  Agilcnltuz^ 
al  High  School  against  the  Board  of  Supers 
visors  of  Leflore  County.    Writ  denied,  and 

plaintiff  appeals.    Affirmed. 

liaaioe  McQurg,  of  Greenwood,  Cor  appe- 
lant 

Means  Jolinston,  of  Greenwood,  for  appel- 
toe. 
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BTURIDOB^  J.  "The  single  qnestioii  sub- 
mitted for  the  decision  of  this  court  on  this 
appeal  is  whether  the  repealing  dause  In 
chapter  207,  Laws  of  1920,  repeals  all  of  the 
laws  under  which  the  county  bonds  mention- 
ed were  authorized  to  be  Issued,"  says  the 
appellant  in  Its  brief. 

Chapter  207,  Laws  of  102{|,  In  section  1  pro- 
vides for  the  Issuance  of  bonds  of  the  cha> 
acter  InTolved  In  this  suit  and  prescribes  in 
detail  the  character  and  maturity  of  such 
bonds  and  for  an  election.  The  petition  for 
mandamus  was  for  the  purpose  of  compelUng 
the  board  to  Issne  bonds  under  chapter  60, 
Laws  of  1917.  A  careful  consideration  of 
the  two  (diapters  convinces  as  that  chapter 
207,  Laws  of  1820,  supersedes  chapter  SO, 
Laws  Bztra  Sess.  1017,  and  bonds  not  al- 
ready Issued  must  be  issued  In  c(»iformlty  to 
said  chapter  207,  Laws  of  1820.  It  follows, 
from  the  foregoing,  that  the  wiit  Of  man- 
damus was  properly  d«aied. 

Affirmed. 


(12S  uimt.  JM) 

HINE8,  Director  General  of  Railroads,  et  al. 
V.   COLE.      (No.  21210.) 

(Supreme  Court  of  Ifiaaissippi.    July  12,  1820: 

Suggestton  of  Error  Orerroled  Aug.  8, 

1820.) 

(BfttaVui  by  the  Court,} 

ll  Master  and  senraat  «=>202— Respossiblilty 
fer  assaalt  by  feliew  servaat  stated. 

The  master  is  not  liable  for  the  wrongful 
assault  by  one  servant  on  another,  unless  the 
servant  in  making  the  assault  was  acting  with- 
in tbe  course  of  his  employment,  witii  a  view  to 
his  master's  business. 

2.  Master  and  servant  «=»I68(I),  177— Fellow. 
servant  rule  stated. 

The  mle  at  common  law  is  that  a  master 
is  not  responsible  to  a  servant  for  an  injury 
snstalned  by  him  because  of  tbe  negligence  of 
another  servant  while  both  were  engaged  in  the 
same  service,  with  this  exception,  that  a  master 
who  negligently  or  knowingly  employs  or  re- 
tains in  his  service  an  incompetent  servant  is 
liable  for  injuries  to  a  fellow  servant,  through 
the  incompetency  of  the  servant  so  employed 
and  retained,  unless  the  injured  servant  has  as- 
■mned  the  risks  incident  to  such  incompetency. 

3.  Master  and  servant  $=>I68(2)— Duty  to  sa> 
loot  fellow  servants  stated. 

The  dnty  of  the  master  to  exercise  care  in 
the  selection  of  fellow  servants  extends  only 
to  the  selection  of  such  as  possess  the  qualifi- 
cations, mental,  moral,  and  physical,  which  will 
enable  them  to  perform  their  duties  without 
exporing  their  coemployte  t6  greater  dangers 
than  the  work  necessarily  entails. 

4.  Master  and   servant  «=>202— RespoasIbllU 
ty  for  wrongful  not  of  fellow  servant  stated. 

When  the  fellow-servant  rule  does  not  ap- 
ply, the  master  is  responsible   for  an  injury 
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wrongfully  inflicted  by  one  servant  on  another, 
when  acting  within  the  course  of  his  employ- 
ment, with  a  view  to  the  master's  business, 
although  the  master  was  not  negligent  in  em- 
ploying such  servant,  or  in  retaining  him  hi  his 
service. 

(Aiditional  SyUalut  (y  Bditoricl  Staff.) 

5.  Appeal  and  error  «=3ll75(5)— On  reversal, 
where  record  presents  nothing  for  Jury,  Jadg> 
meat  will  be  rendered  for  appellant. 

Where  the  court  below  should  have  direct- 
ed a  verdict  for  appellant,  judgment  wiU  be  re- 
versed because  of  its  failure  to  do  so;  and, 
where  the  record  presents  no  question  of  fact 
to  be  ascertained  by  jury,  final  judgment  wUI  be 
rendered  for  appellant  in  the  Supreme  Court, 
under  Code  1806,  i  4819  (Hendngway's  Code, 
i  8186). 

In  Ban& 

Appeal  from  Glrcnlt  Court,  Warren  Ooirn- 
I7 ;  E>.  L.  Brien,  Judge. 

Action  by  L.  M.  Ck>Ie  against  Walker  D. 
Hines,  Director  General  of  Railroads,  and 
another.  From  a  Judgment  for  plaintiff, 
defendants  appeaL    Reversed  and  rendered. 

Hinh,  Dent  St  Landau,  of  Vidmburg,  and 
Ohas.  N.  Bnrch  and  H.  D.  Minor,  both  of 
Memphis,  Tenn.,  for  appellants. 

Chaney  ft  Ramsey,  of  Vicksborg;  lor  ap- 
pellee. 

SMITH,  a  J.  This  is  an  appeal  from  a 
Judgment  awarding  the  appellee  damages  be> 
cause  of  an  assault  made  upon  him  by  an 
employe  of  the  appellant  The  appellee  and 
one  Cannon  were  employed  by  tiie  appellant 
in  the  repair  shops  ol  the  Tazoo  &  Mississipid 
Valley  Railroad  at  Vlcksbarg,  the  appellee 
being  the  foreman  of  a  crew  which  repaired 
the  metallic  portl<»s  of  freight  cars,  and 
Cannon  being  the  foreman  of  a  crew  which 
repaired  the  wooden  twrtlons  thereof.  Each 
of  them  were  of  equal  rank,  and  reported  to 
the  same  superior  officer.  Neither  had  any 
supervision  of  or  connection  with  tbe  work  of 
the  other,  except  that  Cannon  had  the  right 
to  designate  the  cars  to  be  repaired.  On  the 
occasion  in  question,  the  appellee,  while  en- 
gaged in  r^alring  tbe  metallic  iwrtion  of  a 
car,  tore  out  a  portion  of  the  wooden  flooring 
thereof  In  order  to  facilitate  tbe  making  of 
the  repairs  by  him  and  his  crew.  Cannon 
then  appeared  upon  the  scene,  objected  to  the 
aiwellee's  removing  any  of  the  flooring  of  the ' 
car,  as  so  to  do  was  an  encroachment  upon 
his  (Cannon's)  work,  resulting  in  a  fight  be- 
tween them,  in  whi(^  the  appellee  claims  to 
have  been  injured,  and  that  Cannon  was  the 
aggressor.  According  to  the  evidence  for  the 
appellee.  Cannon's  reputation  for  peace  and 
violence  is  bad.  One  of  the  assignments  of 
error  is  that  the  court  below  refused  to  di- 
rect a  verdict  in  the  appellant's  favor. 
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[1, 2]  Cotmsel  for  the  appellee  do  not,  and 
conld  not  successfully,  contend  that  when 
Cannon  assaulted  the  appellee  be  was  acting 
within  the  course  of  bis  employment  and 
with  a  view  to  his  master's  business.  Their 
contention  is  that  the  appellant  was  negligent 
in  employing  Cannon  and  in  retaining  blm 
In  his  service,  for  the  reason  that  he  was 
such  a  violent  and  dangerous  character  as  to 
be  a  menace  to  the  safety  of  his  fellow  serv- 
ants, which  fact  was  or  should  have  been 
known  to  the  appellant  Conceding  for  the 
sake  of  the  argument  that  this  is  true,  and 
assuming  that  the  appellee  was  wrongfully 
assaulted  by  Cannon,  nevertheless  he  cannot 
recover  If,  as  the  fact  Is,  when  he  made  the 
assault  Cannon  was  not  acting  within  the 
course  of  his  employment  and  wltb  a  view 
to  bis  master's  business.  2  Cyc.  1539;  20 
Am.  ft  VHag.  Enc  L.  (2d  Ed.)  171;  18  R.  C.  U 
807 ;  6  Labatt  on  Master  and  Servant  (2d  Ed.) 
i  2347;  Rlchberger  v.  Express  Co.,  73  Miss. 
161,  18  South.  922,  31  L.  B.  A.  390,  55  Am.  St. 
Rep.  522 ;  Railway  Ca  v.  Earz,  88  Miss.  681, 
42  South.  201;  Railway  Co.  v.  McAfee,  71 
Miss.  70,  14  South.  260;  Railway  Co.  v. 
Latham,  72  Miss.  35,  16  South.  757;  RaU- 
road  Co.  y.  Hare,  104  Mies.  564,  61  South. 
648.  The  rule  attempted  to  be  Invoked  by 
the  appellee  Is  a  relic  of  the  old  fellow-serv- 
ant rule,  which  has  been  abolished  In  so  far 
as  it  applied  to  railway  employte,  both  by 
our  local  statutes  and  by  the  federal  Em- 
ployers' LlabUily  Act  (U.  S.  Comp.  St  if  8667- 
8665),  and  as  to  such  employte,  is  no  longer 
necessary  to  a  recovery  from  the  master  for  an 
injury  inflicted  by  a  f^ow  servant  The 
rule  at  common  law  as  to  fellow  servants 
Is  that  the  master  is  not  answerable  to  a 
servant  for  an  injury  sustained  by  him  be- 
cause of  the  negligence  of  another  servant 
while  both  were  engaged  in  the  same  service, 
with  this  exception,  that  a  master  "who 
negligently  or  knowingly  employs  or  retains 
in  his  service  an  Incompetent  servant  is  li- 
able for  Injuries  to  a  fellow  servant,  sustain- 
ed through  the  incompetency  of  the  servant 
so  employed  and  retained,  unless  the  injured 
servant  has  assumed  the  risks  incident  to 
such  incompetency."  12  Am.  &  Bug.  Ena 
L.  (2d  Ed.)  010. 

[3,4]  The  duty  of  the  master  under  this 
rule  to  exercise  care  In  the  selection  of  tA- 
low  servants  extends  only  to  the  selection  of 
such  as  "possess  the  qualifications,  mental, 
moral,  and  physical,  which  will  enable 
them  to  perform  their  duties  without  ex- 
posing •  •  •  their  coemployfis  to  great- 
er dangers  than  the  work  necessarily  en- 
tails. •  •  *  The  essential  ground  upon 
which  the  liability  thus  predicated  Is  based 
Is  that  'the  master  impliedly  contracts  that 
he  will  use  due  care  In  engaging  the  services 
of  those  who  are  reasonably  fit  and  competent 
for  the  performance  of  their  respective  du- 
ties  in   the   common  servioe.'     A  nuuiter. 


therefore,  is  not  liable  for  Injuries  caused  by 
the  negligent  act  of  an  incompetent  serv- 
ant, where  that  act  was  not  one  of  those 
which  he  was  authorized  to  do."  8  Ijabatt 
on  Master  and  Servant  (2d  Ed.)  f  1079; 
Roebuck  v.  Railway  Co.,  99  Kan.  644,  162 
Pac.  1153,  U  R.  A.  1917B,  741.  The  appd- 
lant's  negligence  ^el  non  In  the  employment 
of  Cannon  and  in  retaining  him  In  his  serv- 
ice is  therefore  wholly  Immaterial,  even  un- 
der the  rule  attempted  to  be  Invoked  by  the 
appellee,  since  the  assault  by  Cannon  upon 
him  was  not  made  in  the  course  of  Cannon's 
employment  This  exception  to  the  fellow- 
servant  rule  could  not,  in  any  event,  be  of 
any  value  here,  or  add  anything  to  the  ap- 
pellee's right  to  recover;  for,  since  the  rule 
itself  has  been  abolished,  the  appellant  would 
be  answerable  to  the  appellee  for  the  as- 
sault on  him  by  Cannon  had  it  been  made  In 
the  course  of  Cannon's  employmoit,  although 
the  appellant  was  without  any  ne^lgence 
whatever  in  employing  Gann<Ri  or  retaining 
him  in  bis  service. 

'  [f  ]  The  court  below  should  have  directed 
a  verdict  for  the  appellant,  and,  because  of 
its  failure  so  to  do.  Its  Judgment  wlU  be  re- 
versed; and,  since  the  record  presents  no 
question  of  fact  to  be  ascertained  by  a  Jnry, 
Judgment  final  will  be  rendered  for  the  ap- 
pellant here.  Sectton  4919,  Code  of  1906 
(Hemingway's  Code,  g  3105);  Hairston  v. 
Montgomery,  102  Miss.  364,  59  South.  793. 
Reversed,  and  Judgment  here  for  the  ap- 
pellant. 


YAZOO  &  M.  V.  R.  CO.  v.  PLATT. 
(No.  21206.) 

(Supreme  Court  of  Mississippi.    July  12, 1920.) 

Appeal  from  Circuit  Gonrt,  Qnitman  County; 
W.  A.  Alcorn,  Jr.,  Judge. 

Action  between  the  Tazoo  &  Mississippi  Val- 
ley Railroad  Company  and  Ruby  Piatt  Judg- 
ment for  tlie  latter,  and  the  former  appeals. 
Affirmed. 

St  John  Waddell,  Cbas.  N.  Borch,  and  H.  D. 
Minor,  all  of  Mempliis,  Tenn.,  for  appellant 
P.  H.  liOwrey,  of  Marks,  for  appellee. 


PER  CURIAM.    Affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  PLATT. 
(No.  21207.) 

(Supreme  Conrt  of  MiBsiasippi.    July  12, 19a0i) 

Appeal  from  Circuit  Court,  Quitman  County: 
W.  A.  Alcorn,  Jr.,  Judge. 

Action  betwen  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  and  Mrs.  CSora  Piatt  Judg- 
ment for  the  latter,  and  the  former  appeals. 
AOrmed. 
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St.  John  WaddeD,  Cbas.  N.  Burdt,  and  H.  X>. 
Minor,  all  of  Memphis,  Tenn.,  for  appellant. 
P.  H.  Lowr«7,  of  Marks,  for  appellee. 

PBB  CURIAM.    Affirmed. 


MARSHALL  V.  STATE.    (No.  21376.) 

(Snprome  Oonrt  of  Misaisaippi.    July  12, 1920.) 

In  Banc. 

Appeal  from  Circait  Court,  Lee  Countj;   C. 
P.  Long,  Judge. 
"Not  to  be  officially  reported." 

J.  E.  Marshall  was  convicted  of  an  offense, 
and  he  appeals.  Reversed,  and  defendant  dis- 
chiirged  from  further  custody  under  the  indict- 
ment on  which  he  was  tried. 

Claude  Clayton  and  T.  IE.  Boggan,  both  of 
Tupelo,  for  appellant. 

William  Hemingway,  Asst  Atty.  Oen.,  tor 
the  State. 


SMITH,  C.  J.  The  evidence  fails  to  disclose 
that  the  appellant  was  present  at  or  in  any 
way  aided  or  assisted  in  the  killing  of  the  dC' 
ceased,  or  that  he  counselled,  procured,  or  com' 
manded  it.  Consequently  the  peremptory  in- 
■tmction  repeated  by  him  should  hav«  been 
given. 

Reversed  and  defendant  discharged  from  fur- 
ther custody  under  the  indictment  on  which  be 
was  tried  in  the  court  below. 


(U7  La.  4fi0) 


NO.  22668. 


OIL    CITY   IRON    WORKS  v.  8.   BENDER 
SUPPLY  CO. 

(Supreme  Conrt  of  Louisiana.    May  81,  1920.) 

(SyOdbu*  by  Editoridl  Siajf.) 

1.  8«t-off  and  ooaaterolalni  ^933(1)— Coni> 
pensatiOR  and  reoonvMtlon;  exoeptloo  to  ra;- 
oonventlonal  demand  properly  saataiiiMl. 

In  action  for  delivery  of  remaining  tons 
of  acmp  iron  sold,  where  the  partiea  were  resi- 
dents of  the  same  parish,  and  an  account  re- 
convened on  by  defendant  did  not  grow  out  of 
the  contract  for  scrap  iron,  exception  to  de- 
fendant's reconventioiwl  demand  was  properly 
sustained. 

2.  Sales  <&=94 18(14)— Buyer's  damaga  for  fall- 
nra  to  deliver  doe*  aot  inolude  Inoonvealence, 
loss  of  time,  «t& 

The  measure  of  damages  of  plaintitC  suing 
for  delivery  of  remaining  tons  of  scrap  iron 
was  the  value  of  iron  undelivered,  or  the  price 
plaintiff  would  have  had  to  pay  for  similar  ma- 
tAlal  to  take  its  place;  further  damages  for  in- 
eonvenience,  loea  of  time,  etc.,  not  being  re- 
eoyerable. 


Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  BeU,  Judge. 

Action  by  the  OU  City  Iron  Works  against 
the  S.  Bender  Supply  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  W.  Sntherlln  and  Hall  &  Bullock,  all  of 
Shreveport,  for  appellant. 
T.  H.  McGregor,  of  Shreveport,  for  appellee. 

DAWKINS,  J.  Plaintiff  and  defendant  exe- 
cuted two  agreements,  the  first  a  memoran- 
dum, signed  by  defendant  alone^  to  wit: 

"Sold  to  S.  Bender,  2,000  ft  pipe,  |1,600. 
$850  cash.  75  tons  scrap  iron  to  be  delivered 
to  shop. 

"Accepted.  S.  Bender. 

"Nov.  2,  1918" 

— and  the  second,  a. sale  and  confirmation  of 
the  first,  reading  as  follows: 

"Shreveport,  La.,  Nov.  2,  1916. 
"Sold  to  S.  Bender  Supply  Co.,  aty,  2,000 
ft.  second  casing  (6-inch),  $1,600.00.  We  are 
to  take  76  tons  first  grade  heavy  machinery 
scrap  at  ten  dollars  per  ton,  as  part  payment. 
Balance  in  cash  amounting  to  $850.00  to  be  paid 
within  10  days  from  this  date. 
"Accepted  by  8.  Bender  Supply  Co., 

"By  a  Bender; 
"Oil  City  Inm  Works, 
"By  H.  C.  Bewster." 

The  record  shows  that  plaintiff.  Oil  (3ity 
Iron  Works,  delivered  the  pipe  according  to 
contract,  and  defendant,  admittedly,  paid  the 
$850  cash,  but  delivered  only  4  tons  of  the 
scrap  Iron.  Plaintiff  demands  the  delivery 
of  the  remaining  71  tons,  and,  in  default 
thereof,  its  value,  alleged  to  be  $15  per  ton, 
or  $1,065  at  the  time  of  filing  this  suit,  and 
the  further  sum  of  $1,600,  alleged  to  have 
been  suffered  on  account  of  having  to  pur- 
chase more  expensive  materials  to  take  its 
place,  for  inconvenience,  loss  of  time,  at- 
torney's fees,  etc.,  for  bringing  the  suit. 

Defendant  admits  signing  the  documents 
quoted,  but  avers  that  he  was  to  pay  00 
cents  per  foot  for  the  2,000  feet  of  pipe,  or  a 
total  of  $1,200,  and  that  the  price  was, 
through  error,  fixed  at  80  cents  per  foot  In- 
stead. He  denied  that  plaintiff  has  been 
damaged  as  alleged,  and  avers  that  plaintiff 
has  delivered  to  him,  defendant,  only  1,440  of 
the  2,000  feet  of  pipe  called  for  by  the  con- 
tract; tihat  plaintiff  was  due  him  an  open 
account  of  $250.48,  at  the  time  of  making  the 
agreement,  which  It  was  agreed  should  he 
paid  or  deducted  from  the  price  of  the  pipe, 
and  that  plaintiff  is  due  him  the  further  sum 
of  $90.40,  for  goods  subsequently  purchased. 
Defendant  reconvenes  for  the  sum  of  $66.98 
as  the  alleged  difference  between  the  value  of 
the  p^  dtilvered  and  the  cash  paid  to  plain- 
tiff, plus  the  op&i  account. 
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Plaintiff  mored  to  strike  out  tbe  reconven- 
tional  demand  on  the  day  of  trial,  bnt  the 
motion  was  referred  to  the  merits. 

There  was  Judgment  below,  ordering  de- 
fendant to  deliver  to  plaintiff  71  tons  of  first- 
grade  heavy  machinery  scrap  iron,  within  30 
days,  and  In  default  thereof  that  plaintiff 
have  Judgment  against  defendant  In  the  sum 
of  $994,  with  legal  Interest  from  January  4, 
1917. 

Defendant  appealed,  and  plaintiff  has  an- 
swered, praying  that  the  Judgment  be  in- 
creased to  the  sum  originally  demanded  by  It 

Opinion. 

The  record  Indicates  rather  clearly  that 
the  things  wlilch  brought  about  this  litigation 
were:  First,  the  enhancement  in  value  of 
scrap  iron;  and,  secondly,  the  effort  of  de- 
foidant  to  force  the  payment  by  plaintiff  of 
a  disputed  oiien  account,  about  which  nothing 
was  said  at  the  time  of  signing  the  c<m- 
tract  for  the  sale  of  the  pipe  and  tbe  pur- 
chase of  the  scrap  iron.  No  useful  purpoe>e 
could  be  served  by  discussing  at  length  the 
mass  of  evidence  in  this  case,  which  Is  thor- 
oughly reviewed  In  tbe  weU-<»n8ldered  opin- 
ion of  the  district  court. 

[1]  Tbe  nrotlon  or  exception  to  the  recon- 
ventlonal  demand  was  very  properly  sustain- 
ed, in  tbe  decision  on  the  merits,  for  the  par- 
ties were  residents  of  the  same  parish,  and  the 
account  did  not  grow  out  of  the  contract  for 
tbe  pipe  and  scrap  iron.    C.  P.  art.  876. 

[2]  The  measure  of  plaintiff's  damages  was 
tbe  value  of  the  scrap  iron  undeUvered,  or  the 
price  it  would  have  had  to  pay  for  similar 
material  to  take  its  place,  and  which  the 
lower  court  found  to  be  $14  per  ton,  or  a 
total  of  $994.  Seaton  v.  Second  Municipality 
of  New  Orleans,  3  La.  Ann.  44;  Marchesseau 
V.  Chaffee,  4  La.  Ann.  25;  McCk)rd  v.  West 
Feliciana  Ry.  Co.,  3  La.  Ann.  2S9. 

The  other  damages  claimed  were  not  re- 
coverable. Fox  ft  Co.  V.  Jones,  39  La.  Ann. 
S29,  3  South.  95. 

For  tbe  reasons  assigned,  tbe  Judgment  ap- 
pealed from  is  alflrmed,  at  tbe  cost  of  tbe 
appellant. 


(147  La.  4S3) 

No.  22682. 

HARDIN  V.  HIGGINS  OIL  ft  FUEL  CO. 

(Supreme  Court  of  Louisiana.    May  31,  1920.) 

(8yUah»$  by  Bditorial  Stag.) 

I.  Master  aad  servaat  4=»387— Employi  ooiii« 

pensated  for  lost  of  fliigor  oaiinot  rsoover  for 

temporary  total  disability. 

An   employ^  who  has  lost  a  finger  other 

than  tbe  index  finger  and  who  has  received 

half  wages  for  20  weeks,  the  compensation  for 


such  loss  fixed  by  Employers'  LlabiUtr  Act,  | 
8,  Bubsee.  "i,"  as  amended  by  Act  No.  24S  of 
1916,  is  not  entitled  to  compensation  for  tem- 
porary total  disability  under  subsection  "a"  of 
said  section. 

2.  IMaster    and    servast    ^=>405(6)— EvMeies 
held  Insufllelent  to  show  permaneet  partltl 
disability  wittiln  Compessatlon  Aot. 
Evidence  held  insufficient  to  prove  that  em- 
ploye was  suffering  with  a  permanent  partial 
disability,   beyond   the  losa  of   one  finger  for 
which  he  had  received  eompensatlon,  by  reason 
of  BtifinesB  of  two  other  fingers  so  aa  to  en- 
title  him   to  compensation,  under  Employen' 
Liability  Act,  |  8,  subsec.  "e,"  as  amended  bj 
Act  No.  243  of  1916. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  J.  R.  Land,  Judge. 

Action  by  Van  D.  Hardin  against  tbe  Big- 
gins Oil  &  Fuel  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  action  dismissed. 

J.  S.  Atkinson,  of  Slireveport,  for  appe- 
lant. 
Barret  ft  Files,  of  Sbrev^port,  for  appdlee. 

SOMMERVILLB,  J.  Plaintiff  aUeged  that 
while  in  tbe  employ  of  the  defendant  com- 
pany he  received  injuries  to  bis  band,  neces- 
sitating the  amputation  of  his  nUddle  finger, 
and  permanently  injuring  and  criiipllng  two 
other  fingers,  which  rendered  bia  band  per- 
manently useless ;  that  during  tbe  course  of 
his  employment,  through  the  negligence  and 
carelessness  of  the  defendant  company,  he 
was  totally  disabled  for  23  weeks,  and  per- 
manently partially  disabled  thereafter,  and 
be  asks  for  Judgment  in  the  sum  of  $230  for 
total  disability,  wltl^  a  credit  of  $2»0  paid 
thereon  by  defendant,  and  for  the  further 
sum  of  $2,770  for  permanent  partial  dis- 
ability. (The  last  claim  for  injuring  and 
crippling  two  fingers  is  more  than  tbe  com- 
pensation allowed  in  the  act  for  the  loss  of 
a  band,  say  $10  per  week  for  160  wedu.) 

Defendant  answered,  and  admitted  that 
plaintiff,  while  in  its  emp^y,  received  in- 
juries to  the  middle  finger  of  bis  band,  wliicb 
finger  was  amputated,  but  spedally  denied 
that  be  rec^ved  any  other  injuries  to  his 
band,  or  any  Injuries  permanently  injuring 
and  crippling  two  other  fingers;  further,  it 
denied  that  bis  hand  had  been  rendered  use- 
less by  reas(m  of  the  Injury  sustained,  and 
alleged  that  it  had  paid  plaintiff  the  sum  of 
$200,  being  $10  for  20  weeks,  tot  injury  to 
bis  middle  finger  and  tbe  loss  of  same  It 
denied  that  plaintiff  had  sustained  other  in- 
juries to  his  hand  or  fingers. 

There  was  Judgment  in  favor  of  plaintiff 
for  $230,  being  $10  per  week  for  23  weeks 
during  total  dlsablli^  of  the  plaintiff  to  do 
any  work,  less  $200  paid  on  account,  and  in 
the  further  sum  of  $1,060,  being  $3JS0  iter 
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veek  for  300  weeks  for  "total  disaMlity." 
Defendant  bas  ajwealed. 

That  portion  of  plaintiff's  clatm  "for  total 
disability,"  $230,  was  ai^perently  made  under 
section  8,  snbeec.  (a),  of  the  C<Bnpen8atl(»i 
Act  No.  20  of  1014,  p.  44,  as  amended  by  Act 
No.  243  of  1816,  p.  612.    It  provides: 

"(a)  For  injury  prodadng  temporary  total 
disability  to  do  wofIe  of  any  reasonable  char- 
acter fifty  per  centum  of  wages,  subject  to  a 
maximam  compensation  of  ten  dollars  per  week 
and  a  minimnm  compensatiott  of  three  dollars 
per  week,"  etc. 

But  we  find  In  subsection  (d)  It  Is  provided: 

"In  cases  indnded  by  the  following  schedule 
tlte  compensation  shall  be  as  follows:  •  •  * 
For  the  loss  of  a  first  finger,  commonly  called 
the  index  finger,  fifty  per  centum  of  wages 
during  thirty  weeks. 

"For  the  loss  of  any  other  finger,  or  a  great 
toe,  fifty  per  centum  of  wages  daring  twenty 
weeks,"  etc. 

[1]  And,  as  plalntUTs  snlt  is  brought  un- 
der this  act,  and  he  has  lost  one  of  his  fin- 
gers, other  than  the  first  finger,  he  is  only 
entitled  to  half  wages  for  20  weeks ;  and  this 
amomit  he  admits  he  has  received  from  de- 
fendant company.  He  has  no  claim  under 
subsection  (a),  which  provides  for  temporary 
total  disability. 

[2]  PUlntlff's  claim  for  $2,770  "for  perma- 
nait  partial  disability"  is  made  under  sub- 
section (c)  of  section  8,  and  It  reads  as  fol- 
lows: 

"For  injury  producing  permanent  partial  dis- 
ability, the  compensation  shall  be  one-liaU  of 
the  difference  between  the  wages  of  the  injured 
employe  before  the  injury  and  the  wages  wluch 
he  is  able  to  earn  thereafter  subject  to  a 
maximum  of  ten  dollars  per  week  to  be  paid 
for  the  period  of  disability  not  exceeding  SOO 
weeks." 

A  claim  under  Oils  section  was  allowed  by 
the  court  in  Mack  v.  L^eal,  144  La.  1017,  81 
South.  694,  for  injury  to  a  servant's  knee 
which  caused  a  permanent  partial  disability. 

The  district  judge  found  that  the  first  and 
third  fingers  on  plalntUTs  rl^t  hand  were 
ttiB  because  of  the  Injury  to  the  middle  fin- 
ger and  the  amputation  thereof,  and  that  the 
injury  produced  permanent  partlid  disability, 
and  gave  Judgment  under  the  above  subsec- 
tion (c). 

Plaintiff  was  the  only  witness  on  his  be- 
half. After  testlf!^g  to  the  maimer  in 
vhich  he  received  the  accident  to  his  middle 
finger  and  the  amputation  thereof,  he  was 
afted  about  the  condition  in  whldi  his  hand 
litd  been  left  after  the  amputation,  and  he 
replied:  "Well,  about  the  best  I  can  do  Is 
to  show  you  my  hand."  And  he  testified  that 
be  could  not  do  the  work  of  derridc  man, 
whldi  position  he  had  been  occupying  at  the 
thne  of  Uie  acddent  He  further  said  that 
the  condition  ot  bla  lund  oofltted  blm  per- 


manently for  the  work  that  he  had  beem  do- 
ing, and  that  two  of  his  fingers  were  now 
stliir.  On  crosa-examination  he  said  that  his 
fingers  were  stiff  "to  a  certain  extent"  but 
that  they  were  not  "completely  stiff,"  and 
that  they  were  "going  to  stay  permanently 
injured."  "I  am  the  same  as  a  <me-lianded 
man  when  It  comes  to  the  work  that  I  was 
doing  before."  He  would  not  say  that  he 
would  never  be  able  to  do  any  more  work  of 
any  kind,  but  said  that  he  would  be  able  to 
do  some  work,  and  to  receive  pay  for  it. 
'With  reference  to  his  hand  he  said:  "Well, 
I  cannot  use  It  much;  I  can  climb  no  more 
derricks,  and  can  handle  no  more  engines 
and  make  $4.00  a  day.  I  have  no  strength  ta 
it,  cannot  bend  my  fingers."  "Tea,  sir;  I 
can  bend  them,  but  not  over  a  reverse  lever." 
He  further  testified  that  "by  the  strength  of 
his  right  hand  he  could  not,  by  the  muscles 
of  that  hand,  pull  the  fingers  down  to  the 
palm." 

The  testimony  of  plalndfl  is  not  corrobo- 
rated in  any  degree^  and,  at  its  best,  it  does 
not  convince  us  that  he  is  suffering  with  a 
"permanent  partial  disability"  beyond  the 
loss  of  one  flinger.  Two  of  his  fingers  <»  his 
right  hand  may  be  stiff,  and  doubtless  are 
so;  but  there  is  no  evidence,  except  his  own 
to  that  effect,  that  this  stiffness  is  permanent. 
And,  with  reference  to  this  matter,  he  is  c<m- 
tradlcted  by  three  physicians,  or  surgeons, 
who  treated  his  hand,  and  examined  it  In  the 
court  room,  ^ese  doctors  testified  that, 
while  there  is  some  stiffness  of  the  two  fin- 
gers, there  is  no  Inflanamation  in  the  Joints, 
and  that  this  stiffness  will  gradually  disap. 
pear.  On  the  day  of  trial,  eight  months  aft- 
er the  accident,  the  physicians  testified  that 
the  stiffness  then  present  was  overcome  by 
"the  least  little  pressure":  that  the  flexion 
was  05  per  cent  perfect,  while  the  extension 
was  100  per  cent  perfect  This  would  indi- 
cate that  the  disability  of  the  hand  was  not 
only  partial,  but  that  It  was  also  only  ton- 
porary.  These  doctors  worked  the  fingers  of 
plalntUTs  hand  so  as  to  cause  them  to  touch 
the  palm,  which,  while  It  naturally  caused 
some  pain,  indicated  that  with  persistent  ef- 
fort the  use  of  these  fingers  would  be  entire- 
ly restored. 

The  evidence  also  showed  that  men  with 
one  hand  were  working  on  derricks  and  at 
other  jobs  In  the  oil  fields. 

As  we  have  come  to  the  conclusion  that 
plaintiff's  injuries  do  not  result  in  a  "perma- 
nent partial  disability"  under  subsection  (<$ 
of  section  8  of  the  Compensation  Act,  it  be- 
comes unnecessary  to  touch  the  question  pre- 
sented by  defendant  as  to  whether  the  stiff- 
ening of  two  fingers  on  plalntUTs  right  hand 
is  due  to  an  "acddent,"  or  whether  it  is  an 
"Injury"  or  a  "personal  injury,"  mentioned 
in  sections  38  and  38  of  the  act  In  the  caa* 
<a  Beban  t.  Honor.  148  La.  848, 18  Soutb. 
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089,  h.  R.  A.  1918F,  862,  where  tbe  plaintiff 
was  a  victim  of  locomotor  ataxia,  which  was 
not  one  of  the  personal  "Injuries"  or  "acci- 
dents" mmUoned  in  the  act,  the  court  said: 

"The  injnrlea  he  suffered  by  the  accident,  and 
tbe  immediate  change  in  bis  physical  condition, 
leave  no  reasonable  donbt  that  the  accident 
■nperinduced,  and  was  the  proximate  canse  of 
the  disability  of  which  be  complains." 

And  so  it  might  be  held  that  the  stiffness 
of  the  two  fingers  on  plaintiff's  band  was  due 
to  the  amputation  of  the  middle  finger,  which 
bad  been  mashed  by  accident,  while  be  was 
in  tbe  employ  of  the  defendant  But  the  in- 
Jury  did  not  produce  a  permanent  partial  dis- 
ability. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  in  favor  of  defendant 
dismissing  plalntUfs  demand  at  his  cost. 


(U7  La.  468) 

No.  23993. 

MOUTON  et  al.  v.  MARSHALL. 

in  re  MOUTON  et  al. 

(Supreme  Court  of  Louisiana.    May  31,  1020.) 

(Byllabut  (y  Editorial  Staff.) 

1.  lajunotion  «=36l  (2)— Contract  by  seller  ef 
business  not  to  engage  therein  enforceable. 

The  buyer  of  a  business  can  enforce  by  in- 
junction performance  of  the  seller's  undertak- 
ing not  to  engage  in  the  business  in  the  partic- 
ular town. 

2.  Appeal  and  error  ®=> 1 1 77 (I)— Remand  on 
question  of  damages  from  violation  of  eon- 
tract  not  to  engage  In  business. 

Where  final  decree  for  the  buyer  of  a  busi- 
bess  will  be  an  empty  victory  because  the  whole 
24  months  in  which  the  seller  agreed  not  to  en- 
gage in  competing  business  will  have  expired, 
justice  requires  case  be  remanded  on  question 
of  damages  to  afford  buyer  opportunity  to  make 
proof,  not  only  of  amount  accrued  at  time  of 
filing  of  suit,  but  occasioned  subsequently,  and 
where  injunction  was  not  in  force. 

Certiorari  fr(xn   C!ourt  of  Appeal,   First 
Circuit 

Action  by  Fernand  Mouton  ^d  others 
against  Ambrose  L.  MarshalL  From  Judg- 
ment for  plaintiffs,  defendant  appealed  to  the 
Court  of  Appeal,  which  reversed  in  part,  and 
plaintiffs  appeaL  Judgment  of  the  Court  of 
Appeal  in  so  far  as  for  plaintiffs  afilrmed, 
and  case  remanded. 

J.  L.  Kennedy,  of  La  Fayette,  for  appli- 
cants. 

George  P.  Lessley,  of  La  Fayette,  for  re- 
spondent 


DAWKINS,  J.  Fernand  Monton  and  de- 
fendant, Ambrose  L.  Marshall,  were  engaged 
in  tbe  fire  insurance  and  real  estate  boslness 
in  the  town  of  La  Fayette,  La.,  and  on  De- 
cember 28,  1918,  Mouton  acquired  the  interest 
of  Marshall  therein,  under  a  contract  contain- 
ing the  following  stlpulatlonB,  to  wit: 

"It  is  further  agreed  that  A.  L.  Marshall 
binds  and  obligates  himself  not  to  engage,  di- 
rectly or  indirectly,  in  tbe  insurance  or  real 
estate  business  in  competition  with  the  busi- 
ness presently  carried  on  by  the  said  firm  for 
the  period  of  twenty-four  months  from  this  date 
within  the  city  and  parish  of  La  Fayette,  Loui- 
siana, or  either  said  city  or  parish. 

"It  is  further  agreed  that  the  said  A.  I<.  Mar- 
shall will  not  in  any  way  make  use  of  a  list  of 
any  renewals  of  fire  Insurance  either  by  sale  or 
gift 

"It  is  further  agreed  that  this  agreement 
works  a  full  and  final  annnllment  and  abroga- 
tion of  tbe  contracts  under  which  this  partner- 
ship was  formed,  but  the  said  Fernand  Mouton 
reserves  tbe  right  to  enforce  tbe  terms  of  the 
present  agreement  of  diasolufion  against  the 
said  A.  L.  MarshalL" 

On  January  8, 1919,  Mouton  sold  the  insor- 

ance  business  which  had  previously  been 
owned  by  the  firm  of  Mouton  &  Marshall,  and 
which  at  that  time  belonged  exclusively  to 
blm,  to  Frank  W.  Meyers,  who  was  thai  and 
had  been  for  some  years  engaged  in  the  same 
business  in  La  Fayette.  Under  the  terms  of 
the  sale,  Mouton  was  to  have  an  interest  in 
the  renewals  of  the  policies  on  twsiness  held 
at  the  time  of  the  transfer. 

Early  in  the  year  1919  Marshall  reengaged 
in  the  Insurance  business  in  La  Fayette,  in 
open  violation  of  his  agreement  with  Mouton; 
and  thereuipon  Mouton  and  Meyers  filed  ihia 
suit  to  enjoin  said  action  on  the  part  of  Mar- 
shall, and  for  damages  on  account  of  the  vio- 
lation of  his  contract  The  district  court 
gave  Judgment  for  plaintifls,  enjoining  de- 
fendant from  pursuing  the  real  estate  and 
Insurance  business  in  violation  of  said  eon- 
tract,  and  for  the  sum  of  $50  per  month  from 
March  29, 1919,  until  satisfaction  of  the  Judg- 
ment Ddtendant  appealed  to  the  Court  of 
Appeal,  which  sustained  the  injunction,  bat 
reversed  the  moneyed  portion  of  the  Juds- 
ment,  on  tlie  gronnd  of  the  insuffldency  of  the 
proof  as  to  damages.  Thereupon  the  plain- 
tiffs applied  here,  and  the  case  was  ordered 
up  for  review. 

Opinion. 

[1]  The  record  conclusively  establishes  tbe 
violation  of  bis  contract  by  tlte  defendant 
and  tbe  right  to  enforce  performance  of  such 
an  nndertaklng,  and  to  recover  for  damages 
caused  by  the  breach  thereof,  is  well  settled 
In  the  Jurisprudence  of  this,  court  Yonder- 
bank  T.  Schmidt,  44  La.  Ann.  284,  10  Soutli. 
616,  1£  L.  R.  A.  46%  82  Am.  St  Rep.  336; 
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Moorman  &  Glvens  v.  Parkerson,  127  La.  835, 
«4  South.  47. 

[2]  On  the  question  of  proof  of  damages  re- 
sulting from  the  willful  vlolatlm  of  the  con- 
tract by  defendant,  plain  tUTs  made  the  best 
proof  which  the  case  afforded  at  the  time, 
and  the  defendant  made  no  effort  to  contra- 
-dlct  it  However,  no  preliminary  injunction 
was  Issued,  and  the  Judgment  granting  it  on 
trial  was  suspensively  appealed  from  by  de- 
fendant, with  the  result  that  the  decree  In 
favor  of  plaintiffs  by  the  Court  of  Appeal, 
maintaining  the  writ  and  reversing  the  judg- 
ment of  the  lower  court  for  damages,  will.  If 
permitted  to  stand,  be  an  empty  victory,  fOP 
the  reasmi  that  practically  the  entire  period 
of  24  months,  during  which  Marshall  agreed 
not  to  engage  in  a  competing  business,  will 
have  expired  when  the  case  becomes  final. 
In  such  cirramstances,  we  think  that  the 
-ends  of  justice  required  that  the  case  be  re- 
manded on  the  question  of  damages.  In  order 
to  afford  plaintiffs  an  opportunity  for  making 
proof,  not  only  of  the  amount  accrued  at  the 
time  of  flling  this  suit,  but  of  such  damages 
as  may  have  been  occasioned  subsequently 
thereto,  and  during  the  period  when  the  in- 
junction was  not  in  force. 

For  the  reasons  assigned,  the  Judgment 
-of  the  Court  of  Appeal,  in  so  far  as  it  main- 
tains the  writ  of  injunction,  is  affirmed,  and 
the  case  Is  remanded  to  the  district  court  for 
the  purpose  of  allowing  the  plaintiffs  to  make 
proof  of  the  damages  suffered  on  account  of 
the  violation  of  the  contract  by  d^endant,  op 
to  and  Including  the  date  when  the  decree 
maintaining  thp  injunction  becomes  final,  and 
in  accordance  with  the  views  h^ein  express- 
ed; defendant  to  pay  the  costs  of  the  Court 
.of  Appeal  and  of  this  court,  and  all  other 
costs  to  await  the  final  Judgment 
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No.  2400A. 

BARROW  V.   DUPLANTI8  at  at. 

la  re  BARROW. 

(Supreme  Court  of  Louisiana.    May  31,  192a) 

(SuUabiu  by  the  Court.) 

1.  Maadanns  «=»38— Does  aot  Ha  to  control 
Jadlclal  discretion. 

Mandamus  will  not  lie  to  control  the  dis- 
-cretion  of  a  judicial  officer. 

2.  Corporations  <S=962I  (6)-.Partner8hi|i  <s=3 
325(3)— Sequestrator  or  reeelver  not  appoint- 
ed en  ex  parts  applloatlon  save  In  extreme 


Save  ia  an  extreme  case,  a  sequestrator  or 
receiver  should  not  be  appointed  to  take  charge 
of  the  property  and  aSaira  of  a  partnership  or 
■eoxporation  upon  an  ex  parte  applieation. 


DtTPLANTIS  205 

80.) 

Action  by  B.  R.  Rarrow  against  Callste  A. 
Duplantis  and  others.  On  ex  parte  petition 
by  plaintiff  praying  fbr  certiorari  and  man- 
damus.   Application  denied. 

Harris  Oagne,  of  Houma,  for  plaintiff. 
Calllouet  &  Caillouet,  of  Thlbodaux,  for  de- 
fendants. 

MONROE,  O.  J.  It  appears  from  the  peti- 
tion, exhibits,  and  return  herein  that  many 
years  ago  plaintiff  mtered  into  a  contract 
of  partnership  with  H.  Clay  Duplantis  for 
the  operation  of  Myrtle  Grove  plantation  and 
sugar  refinery,  and  for  the  buying  and  sell- 
ing of  sugar  cane  In  the  parish  of  Terre- 
bonne, in  which  It  was  agreed  that,  in  the 
event  of  the  death  of  either  party,  the  partp 
nership  should  continue  during  the  term  or- 
iginally agreed  on  between  the  heirs  or  legal 
representatives  of  the  decedent  and  the  sur- 
viving partner,  and  which  contract  was  re- 
newed from  time  to  time;  the  last  renewal 
having  extended  the  partnership  for  a  term 
which  included  the  years  1919  and  1920.  It 
further  appears  that  H.  Clay  Duplantis  died 
in  September,  1919,  leaving  major  and  minor 
children,  and  In  the  class  first  mentioned 
his  son,  Callste  A.  Duplantis,  who  was  ap- 
pointed administrator  of  his  estate;  that 
difTerences  so<m  arose  between  him  and  re- 
lator In  regard  to  the  management  of  the 
partnership  business,  aa  a  consequence  of 
which,  in  January,  1920,  relator  brought  suit, 
charging  the  administrator  with  violating 
the  contract  In  various  particulars,  alleging 
that  a  continuance  of  the  partnership  relation 
had  become  impossible,  and  praying  that  lite 
parties  in  interest,  being  the  several  children 
of  the  deceased  partner,  be  cited,  and,  after 
hearing,  that  the  partnership  be  dissolved, 
and  in  the  meanwhile  that  defendants  be 
ruled  to  show  cause  why  he  (relator)  should 
not  be  appointed  liquidator,  with  authority 
to  take  possession  of  the  assets  and  conduct 
the  affairs  of  the  partnership  in  liquidation 
to  a  final  settlement  and  partition. 

Defendants  excepted  to  the  proceeding  by 
rule  on  the  ground  that  It  was  unauthorized 
by  law,  and  the  exception  was  sustained  by 
the  court  They  then  Interposed  the  excep- 
tion of  no  cause  of  action  to  the  main  de- 
mand, and  that  exception  remains  undisposed 
of  at  the  present  time.  After  the  dismissal 
of  the  rule  for  his  appointment  as  liquidator, 
relator  filed  a  supplemental  petition  further 
alleging  that,  no  matter  what  disposition 
may  be  made  of  the  exception,  the  case  must 
continue  In  the  courts  for  a  considerable 
time,  that  the  petition  shows  a  state  of  af- 
fairs which  must  lead  to  a  dissolution  of 
the  partnership,  that  the  rights  of  the  par- 
ties are  being  endangered,  that  an  ex  officio 
sequestration  of  the  property  is  the  necessary 
and  only  remedy,  and  praying  that  sudi  se- 
questration be  ordered,  that  an  tnveBtoi7 
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be  made,  and  that. the  sheriff,  having  first 
taken  poeseeslon  thereof,  tarn  the  property 
over  to  a  -  sequestrator  or  receiver,  to  be 
named  by  the  coart  and  vested  with  anthor- 
ity  to  control  and  manage  the  same  until 
some  further  disposition  be  made  thereof. 
The  supplemental  petition  contains  no  pray- 
er  for  the  citation  of  the  defendants,  and,  ac- 
cording to  the  returns  herein  made  by  the 
trial  Judge,  the  request  that  he  order  the 
sequestration  was  made  ex  parte,  which  is 
one  of  the  reasons  which  he  assigns  for 
having  refused  it ;  another  reason  being  that 
the  matter  was  within  his  discretion,  and 
that  he  did  not  consider  that  the  occasion 
required  that  he  shouldl  take  such  action. 
Belator  then  presented  to  this  court  the 
amplication,  for  a  writ  of  mandamus,  "di- 
recting the  respondent  Judge  to  order  One 
sequestration  ex  oflJdo,  of  all  the  propo'ty 
of  Barrow  ft  Duplantis  and  to  appoint  a 
sequestrator,"  etc.,  that  we  are  now  con- 
sidering. 

[1, 2]  The  reasons  which  the  Judge  assigns 
for  not  having  taken  the  requested  action 
are  oondnslve  against  the  issnance  of  a  man- 
damns  to  compel  him  to  do  so:  First,  be- 
cfiuse  the  language  in  which  the  authority 
to  Issue  such  a  writ  is  conferred  Is  permis- 
sive, and  not  mandatory  (C.  P.  arts.  273, 
274),  and  mandamus  does  not  lie  to  control 
the  discretion  vested  in  a  Judicial  officer 
(State  ex  rel.  Honscfa  ▼.  Judge,  S3  La.  Ann. 
270 :  Bank  v.  Webre,  44  La.  Ann.  1061,  11 
Sooth.  706;  A.  J.  Danos  &  Co.  ▼.  People's 
Bank,  142  La.  287,  76  South.  716;  New  Or- 
leans Silica  B.  Co.  V.  John  Thatcher  &  Son, 
143  La.  442,  78  South.  729);  and,  second, 
because,  save  in  an  extreme  case,  a  sequestra- 
tor or  receiver  should  not  be  appointed  to 
take  charge  of  the  property  and  affairs  of  a 
partnership  or  corporation  upon  an  ex  parte 
appUcatlon  (MesUer  v.  ChevaUler  P.  Co.,  61 
La.  Ann.  143,  24  South.  799;  State  ex  rel. 
Brittln  v.  City,  43  La.  Ann.  829,  9  South.  013 ; 
State  ex  rel.  Dauphin  v.  Ellis,  108  La.  636, 
637,  32  South.  335). 

It  is  therefore  ordered  that  this  appllcatloB 
be  denied  at  the  cost  of  the  applicant 


(147  La.  Ml) 

No.  23905. 

MONVOISiN  V.  PLANT. 

(Supreme  Court  of  Louisiana.    June  10,  1920.) 

(tiyltabvt  by  Editorial  Staff.} 

I.  Dismissal  and  nonsuit  «=942— Plaintiff  may 
take  nonsuit  at  any  time  before  Judgment,  but 
may  not  subsequently  Ingraft  a  flew  salt  on 
the  former  proceeding. 
A  plaintiff  may  at  any  time  before  judg- 
ment discontinne  a  salt  on  paying  costs  after 


which  he  may  bring  the  action  anew,  but  he 
has  no  right  to  ingraft  it  upon  the  former  pro- 
ceedings, under  Code  Prae.  arts.  491,  492,  and 
hence,  after  taking  a  nonsuit,  an  amended  peti- 
tion bringing  in  same  defendant  la  properly  dis- 
missed. 

2.  Master  and  servaat  «S9398— Campaatatioa 
for  death  iireseribed  by  Me  year. 
Where  a  servant  died  as  a  result  of  an  ac- 
cident which  befell  him  more  than  a  year  pre- 
vious to  hia  death,  the  Compensation  Act  does 
not  give  a  right  o(  action  to  his  survivors. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  H.  Thterd,  Judge. 

Suit  by  William  Monvolaln  against  George 
Plant  for  personal  injury,  in  whid>  plaintiff 
compromised  with  defendant  on  payment  of  a 
specific  sum  and  moved  for  a  discontinuance 
as  in  case  of  nansuit,  which  was  ordered. 
Subsequently  plaintiff  filed  a  supplemental 
amended  petition  making  the  original  defeod- 
ant  and  the  Ocean  Accident  &  Guaranty 
Corporation,  Limited,  parties  defendant  for 
the  same  acddoit  and  injury.  The  order 
permitting  the  sqwlemental  amended  peti- 
tion was  vacated  as  to  the  original  defendant. 
Plaintiff  caused  the  rule  to  be  served  on  the 
defendant  Accident  Company,  and  subse- 
quentiy  plahiUff  died,  and  Mrs.  Monvoisln. 
plaintiff's  mother,  and  his  brothers  and 
sisters  made  theaiaelveB  parties,  moving  for 
Judgment  against  the  Insurance  Company. 
Exceptions  were  sustained,  and  the  rule  dis- 
charged, and  plaintifCs  appeal.    Affirmed. 

George  Sladovlch,  of  New  Orleans,  for 
appellants. 

Gordon  BosweU,  of  New  Orleans,  for  am>el- 
lee. 

SOMMBBVILLE,  J.  Plaintiff,  a  long- 
shoreman, while  engaged  in  loading  a  Teasel 
in  the  port  of  New  Orleans,  met  with  a 
serious  accident,  and  he  has  sued  the  defend- 
ant, his  employer,  in  damages  amounting  to 
$31,000,  or,  in  the  alternative,  for  HA-dO, 
under'  the  EJmployertf  Liability  Act.  The 
accident  hai^>ened  on  December  29,  1917: 
and  this  suit  was  filed  September  26,  1918. 
The  case  was  within  the  admiralty  Juris- 
diction. 

On  November  16,  1918,  plaintiff  entered 
into  a  compromise  with  the  defendant  on  pay- 
m&it  to  him  of  $3,000  by  the  latter,  and  on 
November  22,  he  moved  a  discontinuance  of 
his  suit,  as  in  case  of  nonsuit  nUa  was 
ordered. 

On  June  16,  1919,  plaintiff  filed  a  supple- 
mental and  amended  petition  in  which  he 
made  Plant,  the  original  defendant  and  the 
Ocean  Accident  &  Guaranty  Corporation, 
Limited,  parties  defoidant  claiming  $14,060 
for  the  same  accident  and  injury.  Plant  tiia 
main  defendant,  moved  to  vacate  the  order 
permitting  the  filing  of  the  supplemental  and 
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amended  petttlcm  in  thia  proceeding.  The  co- 
defendnnt,  tbe  Ocean  Accident  &  Guaranty 
Corporation,  excited  to  the  petition  on  tbe 
ground  that  it  disclosed  no  cause  of  action; 
and  it  pleaded  the  prescription  of  one  year  in 
bar  of  plaintiff's  claim. 

[1]  The  rale  filed  by  Plant  was  made  ab- 
solute January  2, 1920,  and  the  supplemental 
and  amended  petition  was  ordered  stricken 
from  the  record  in  so  far  as  he  (Plant)  was 
concerned. 

The  ruling  was  correct  A  plaintiff,  in 
any  state  of  the  suit  prcTlons  to  Judgment 
being  rendered,  may  discontinue  tbe  snit  on 
paying  costs,  and,  after  discontinuing  the 
suit,  he  may  bring  tbe  action  anew ;  but  he 
has  no  right  to  Ingraft  it  upon  tbe  former 
proceeding.    0.  P.  arts.  491,  492. 

[2]  On  July  8,  1919,  the  plaintiff  canned  a 
rule  to  be  serred  np<M)  the  remaining  defend- 
ant, tbe  Ocean  Accident  &  Guaranty  Corpora- 
tion, Limited,  calling  upon  It  to  produce  a 
certain  policy  of  Insurance  which  he  claimed 
liad  been  issued  by  said  defendant 

Plaintiff,  Honvoisln,  died  October  16,  1919. 
On  November  3,  1919,  Mrs.  Monroisin,  the 
mother  of  plaintiff,  and  his  brothers  and 
sister,  made  themselves  parties  to  the  lltl- 
^tion,  and  again  asked  for  the  production  of 
tbe  policy  of  InNorance,  and  at  the  same  time 
moved  that  Judgment  l>e  entered  against  the 
insurance  company  in  double  the  amount 
claimed  in  the  former  petition.  Thia  motion 
or  rule  appears  to  tie  based  upon  the  allega- 
tion tliat  the  defendant  company  had  confess- 
ed liability.  But  there  is  no  confession  in  the 
record. 

Tbe  defendant  company  excepted  to  the 
supplemental  and  amended  petition  on  sever- 
al grounds.  One  of  Qiem  was  that  plaintiff 
had  died,  and  that  his  motber,  brothers,  and 
sister  bad  been  made  parties  plaintiffs  in 
bis  stead,  and  that  as  defendant  had  never 
been  a  party  to  tlie  <Hriginal  snit  of  WUllam 
MoDvolaln  v.  George  Plant,  and  that  tbe  sog- 
gestlons  or  reasons  alleged  by  plaintiffs  la 
rule  were  coofused,  vague,  and  contradictory, 
and  that  they  were  not  substantiated  or  borne 
ont  by  the  pleadings,  it  asked  that  the  excep- 
tions be  maintEilned  and  tbe  rule  be  dls- 
«diarged. 

January  2,  1920,  the  exceptions  were  sus- 
tained, and  the  rule  was  discharged. 

On  November  6,  1919,  plaintiffs  filed  a 
second  supplemental  petition  claiming  $9,600 
against  both  defendants,  being  double  tbe 
compensation  provided  for  in  the  Oompensa- 
Uon  Act  of  the  state,  because  of  tbe  deatb  of 
Mcmvoisin.  Tbe  defendant  corporation,  after 
reserving  tbe  exceptitms  and  plea  of  prescrip- 
tion filed  to  the  Awt  amended  or  sapplemen- 
tal  petition,  and  to  tbe  rule  tatcen  in  tbe  case, 
exoeitted  on  tbe  ground  that  the  petition  did 
not  recite,  set  fortb,  or  disclose  a  right  or 
cause  of  aotlmt,  and  fartbeo  pleaded  the 
preaeripttan  ot  one  year. 


Tliis  exception  was  maintained  January  3, 
1920,  and  tbe  suit  was  dismissed. 

If  the  deatb  of  Ifonvolsin  on  October  16, 
1919,  was  caused  by  the  accident  which  be- 
fell him  on  September  29,  1917,  the  Compen- 
sation Act  does  not  give  a  right  of  action  to 
ills  survivors,  as  the  death  did  not  occur 
within  one  year  from  the  date  of  tbe  acci- 
dent. The  Judgment  dismissing  plalntlfTs 
second  amended  and  supplemental  petition 
was  correct 

Affirmed. 


(U7  La.  467) 


No.  2367a. 


SCHEXNAILDER  v.  PONTENOT,  Sheriff, 
•tal. 

(Sapreme  Court  of  Lovisiana.     Feb.  2,  IKM. 
On  Rehearing  May  81.  1920.) 

(Syllahm  hy  Editorial  Staff.) 

1.  Bankniptey  «3»4->'Parpo«a  of  federal  banlc- 
ruptoy  law  aad  of  state  ■■•olvsaoy  C«4a 
stated. 

The  parpose  of  the  federal  iMnkmptey  law, 
as  well  as  the  Louisiana  Code  on  insolvency,  is 
to  permit  the  unfortunate  debtor  who  finds 
himself  unable  to  pay  his  debts  to  surrender  liis 
present  property  to  his  creditorB  for  applica- 
tion to  the  payment  of  their  claims,  and  thereby 
obtain  relief  from  all  further  Iiat)ility  in  the 
future. 

2.  Jadgmeat  4s»776— Reeorded  money  Judo- 
meat  became  a  general  Judicial  mortgage  Hea , 
en  Judgment  deMor's  property. 

A  money  Judgment  placed  on  record  in  the 
mortgage  office  became  a  general  judicial  mort- 
gage and  lien  upon  all  property  owned  by  the 
judgment  debtor  at  that  time,  whether  exempt 
or  not,  prior  to  all  subseqaent  Judicial  or  con- 
ventional incumbrances  which  might  attadi. 

3.  Homestead  «s>l67-JndomeBt  debtor's  right 
oeases  if  he  chooses  to  sell  homestead. 

So  long  as-  a  judgment  debtor  continued  to 
own  and  live  upon  a  homestead  and  to  be  enti- 
tled to  the  exemption,  the  judgment  creditor 
could  not  subject  it  to  the  payment  of  Us  judg- 
ment unless  it  acquired  a  value  in  excess  of  tbe 
!$2fi00  provided  in  the  Constitntion,  but  if  the 
judgment  debtor  chooses  to  sell  it  liis  right  to 
the  homestead  ceased,  and  the  judgment  cred- 
itor could  immediately  subject  the  property  to 
payment  of  its  debt,  provided  tbe  judicial  mort- 
gage and  lien  were  duly  kept  alive. 

4.  Baaknipt^  «=s>400( I) ••Homestead  olalm 
set  apart  by  bankruptoy  oeart  excluded  from 
bankruptcy  prooeedlngs. 

When  a  bankrupt  claimed  bis  homestead 
and  had  it  set  apart  it  was  excluded  from  the 
bankruptcy  proceedings  and  the  jurisdiction  of 
the  bankruptcy  court  as  completely  as  if  it 
liad  never  been  placed  upon  the  liankrupt's 
schedules,  and  thereafter  a  creditor  with  a  law- 
ful special  or  general  waiver, of  the.  exemption. 


OsoFoT  otHw  CMM  M«  susa  ttwlc  ai^d  KBY-NUIIBIBB  la  all  Kay-NombWed  DlgeiU  and  Indsxas 


Digitized  by 


Google 


208 


8S  SOUTHERN  BSPOBTEB 


(Uu 


or  agaliiat  whom  the  ezeinptioii  did  not  apply, 
would  have  to  resort  to  the  state  courts  for 
its  enforcement. 

5.  Bankraptoy  «=99(l)— Baakmpti^  law  In- 
tended to  preMfva  rlgbts  ef  oredltore  ladar 
state  laws. 

It  was  the  purpose  of  Congress  In  enacting 
a  national  insolvency  law  to  preserve,  rather 
than  destroy,  any  of  the  rights  or  advantages 
enjoyed  by  creditors  under  the  laws  of  the 
states,  save  to  the  extent  that  they  are  re- 
pugnant to  or  inconsistent  with  the  specific  pro- 
vision of  the  bankruptcy  law,  in  view  of  Banlc- 
mptcy  Act  1886,  f  67d  (U.  S.  Comp.  St.  i 
9661). 

6.  Bankraptoy  «s>433(5)— Olsdiarge  does  net 
destroy  a  mortgaiie  Hen  open  bankrapfs  ex- 
empt realty. 

A  discharge  in  bankruptcy  does  not  destroy 
a  mortgage  lien  upon  the  bankrupt's  real  prop- 
erty subject  to  exemption,  but  merely  his  per- 
sonal liability, 

7.  Mortoages  «=>5 1— Personal  liability  Is  not 
eesentlal  to  the  exlstenoe  of  a  mortoage. 

While  Rev.  Civ.  Oode,  art  3286,  requires 
Uiat  there  be  a  principal  indebtedness  or  obli- 
gation to  support  the  necessary  stipulation  or 
lien  of  a  mortgage,  this  does  not  mean  that 
there  shall  be  a  personal  liability,  aa  under 
arts.  2012,  3282,  a  mortgage,  whether  conven- 
tional or  judicial,  imposes  a  real  right  or  obli- 
gation upon  the  property  bound  for  its  dis- 
charge, and  in  view  of  article  2013  and  article 
8206  et  seq.,  there  may  be  a  stipulation  that 
mortgagor  shall  not  be  personally  liable. 

8.  Mortgages  «s»  I— Mortgage,  In  addition  to 
debtor's  personal  liability,  gives  mortgagee  a 
right  to  debtor's  property. 

In  view  of  Rev.  Civ.  Code,  art  3278,  delln- 
ing  a  mortgage,  the  creditor's  right  attaches  to 
the  property  and  gives  him  the  power,  in  addi- 
tion to  the  personal  liability  of  his  debtor,  to 
pursue  it  for  the  satisfaction  of  his  debt  if  it 
ia  not  paid  and  if  the  mortgage  is  not  extin- 
guished in  one  of  the  ways  provided  by  law. 

9.  Mortgages  «=>309  ( I )— Personal  release  of 
debtor  does  not  extinguish  mortgage. 

Under  Rev.  Civ.  Code,  art.  8411,  providing 
that  mortgages  are  extinguished  by  the  extinc- 
tion of  the  debt  for  which  the  mortgage  was 
given,  etc.,  the  personal  release  of  the  debtor 
would  in  no  sense,  from  the  creditor's  stand- 
point discharge  or  extinguish  the  debt,  though 
it  would  operate  as  a  bar  to  the  further  pur- 
suit of  the  debtor  personally,  or  his  future 
property. 

10.  Bankroptoy  «=>433  (5)— Mortgage  Inscribed 
more  than  four  months  before  petition  In 
bankruptcy  Is  not  extlngnlshed  by  a  dlsohargo. 

Under  Rev.  Qv.  Oode,  art.' 8411,  providing 
how  mortgages  are  extinguished,  and  article 
2180.  prescribing  how  obligationa  are  extin- 
guished, a  judicial  mortgage  inscribed  more 
than  four  months  before  the  filing  of  a  petition 
in  bankruptcy  against  the  mortgage  dditor  ia 
not  discharged  by  such  petition  or  by  liia  dia- 
diarge  in  bankruptcy.  , 

O'Niell,  J.,  diasenting.  i 


(Bgn<au$  by  the  Oowii.) 

On  Rehearing. 

II.  Baakrnptoy  «=9l9S— Lien  obtained  by  re»> 
ord  more  than  fonr  months  before  debtof'a 
petition  In  bankruptcy  Is  preserved. 
It  would  be  an  inadmissible  interpretation 
of  the  Bankruptcy  Act   (U.  S.   Comp.   St  {| 
0585-9656)  to  hold  that  it  maintains  a  lien  and 
at  the  same  time  destroys  it  by  destroying  the 
obligation  upon  which  it  rests.    The  reasonable 
interpretation  is  that  in  preserving  the  lien 
resulting  from  recording  a  judgment  or  levying 
an  attachment  upon  an  ordinary  daim,  the  stat- 
ute preserves  the  daim  to  the  extent  neceaaacy 
to  make  the  lien  effective. 

BommerviUe  and  O'Niell,  dissenting. 

Certiorari  to  Conrt  at  Appeal,  St  Landty 
Parish. 

Suit  for  Injunctloii  by  Benjamin  Sdiex- 
nailder  against  D.  W.  Fontenot,  Sheriff,  and 
others.  Judgment  in  the  district  court  for 
plaintifT  perpetuating  the  injunction,  and  on 
appeal  to  the  Court  of  Appeal  the  injunc- 
tion was  dissolved  and  defendant  awarded 
damages  for  attorney's  fees  and  costs  and 
plaintiff  obtained  a  writ  of  certiorari.  Judg- 
ment aiBrmed. 

Gilbert  U  Dupce^  of  Opelonaas  (B.  B.  Du- 
bulsson,  of  (^>elou8as,  amicus  cnrlse),  for  ap- 
^cant 

Dudley  U  Oullbean,  and  R.  Lee  Garland, 
and  SmltJi  ft  Candouche,  all  of  Crowley,  for 
appeUeea. 

DAWKINS,  J.  In  Marcb,  1014,  B.  IL  Boag- 
nl  recovered  judgmoit  against  Benjamin 
S<dieznailder  in  the  sum  of  1833.84,  and 
promptly  had  the  same  rec(M:ded  in  the  mort- 
gage records  of  St  litndry  parish.  Some 
14  months  later  Scheznallder  obtained  a  dia- 
diarge  in  bankmptcy  (the  petition  In  bank- 
ruptcy having  been  filed  more  than  four 
months  after  the  recordation  of  tbe  Judg- 
ment) and  bad  certain  pr(«>erty  set  apart 
to  him  as  exempt  under  the  homestead: 
laws  of  this  state.  Tliereafter  the  plain- 
tiff in  the  suit  in  the  state  conrt  Is- 
sued a  writ  of  fieri  fiudas  on  the  Jndg- 
nteat  so  obtained  and  recorded,  and  seis- 
ed the  property  whldi  bad  been  exempted 
and  set  apart  in  the  bankruptcy  proceed- 
ings. Plalattft  brings  this  suit  to  enjoin  said 
seizure  on  the  ground  that  tiie  Judgment 
and  lien  resulting  from  its  reoordatlim  had- 
been  annulled  by  the  dlsdiarge  In  bankmpt- 
cy. He  prayed  that  the  bijunctlon  be  per- 
petuated for  attorney's  fees  and  such  other 
damages  as  might  bo  proven  npoo  the  trIaL 

Defendant  filed  an  ezoeption  at  no  cause  of 
action  and  asked  that  the  injunction  be  dis- 
solved with  statutmy  damages  and  attorney's- 
fees.  This  excq)tk>n  having  been  oyemded, 
defendant  in  injunction  answered,  alleging 
that  the  Judicial  mortgage  resulting  from  the- 


i>VoT  other  oaut  m*  ism*  topic  and  KDT-NiniBKB  la  all  Key-Mnmbored  Dltfastt  sod  ladaces  - 


Digitized  by 


Google 


La.) 


SCHEXKAILDER  y. 
(86  Bo.) 


FONTBSNOT 


209 


recordation  of  his  said  judgment  was  still 
in  force  against  said  property,  and  asked 
that  the  injunction  be  dissolved  with  dam- 
ages and  that  the  ezecation  proceed  accord- 
ing to  law. 

There  was  Judgment  in  the  district  court 
In  favor  of  plaintiff,  perpetuating  the  In- 
Jmtctlon,  and  for  the  sum  of  $250  as  attor- 
ney's fees.  Defendant  appealed  to  the  Court 
of  Appeal,  where  the  Judgment  of  the  dis- 
trict court  was  reversed,  the  Injunction  dis- 
solved, and  the  defendant  awarded  the  sum 
of  $250  as  damages  for  attorney's  fees  and 
costs.  Plaintiff  obtained  from  this  court  a 
writ  of  certiorari,  and  the  matter  Is  thus 
brought  before  ns  for  determination. 

Opinion. 

Both  the  district  court  and  CSourt  of  Ap- 
peals rendered  well-considered  written  opin- 
ions, but  arrived  at  conclusions  directly  op- 
posed to  each  other. 

The  facts  are  not  disputed,  and  the  ques- 
tion is  purely  one  of  law,  that  is:  Did 
plalntlfrs  discharge  in  bankruptcy  destroy 
defendant's  Judicial  mortgage  and  lien  result- 
ing from  the  recordation  of  the  Judgment 
more  than  four  months  prior  to  the  petition 
in  bankruptcy,  so  as  to  preclude  its  enforce- 
ment against  the  property  set  aside  as  ex- 
empt under  the  state  homestead  law? 

It  is  well  to  state  In  the  beginning  that 
plaintiff  Is  not  claiming  in  the  present  suit 
the  exemption,  but  relies  solely  upon  the  al- 
leged cancellation  and  annulment  of  the 
Judgment,  mortgage,  and  lien  by  the  dis- 
charge in  bankruptcy. 

Defendant  did  not  prove  his  claim  in  bank- 
rnptcy,  and  therefore  received  no  part  of  the 
bankrupt  funds. 

[1]  A  determination  of  the  question  thus 
presented  requires,  in  our  opinion,  an  inter- 
pretation of  the  Bankrupt  Act  along  with  our 
state  law.  It  Is  well  known  that  the  pur- 
pose of  the  federal  bankruptcy  law,  as  well 
as  the  provisions  of  our  Code  on  Insolvency, 
is  to  permit  the  unfortunate  debtor  who 
finds  himself  unable  to  pay  his  debts  to  sur- 
render his  present  property  to  his  creditors 
In  order  that  it  may  be  applied  to  the  pay- 
ment of  their  claims,  and  thereby  obtain  for 
himself  relief  from  all  further  liability  In 
the  future,  or.  In  popular  parlance,  a  new 
start  In  life.  The  Bankruptcy  Act  specifical- 
ly recognizes  the  exemption  laws  of  the  sev- 
eral states,  save  as  to  those  matters  with 
which  it  Itself  deals  and  provides,  and  the 
plalntifC  was  entirely  within  his  rights  In 
claiming  and  having  set  apart  to  him  bis 
homestead. 

[2,3]  Laying  aside,  for  the  moment,  the 
bankruptcy  statute,  and  taking  up  the  state 
law,  we  find  that  when  the  defendant  ob- 
tained his  judgment  and  placed  It  of  record 
In  the  mortage  office  it  became  a  general  ju- 
dicial mortgage  and  lien  ui)on  all  real  prop- 
85SO.-14 


erty  owned  by  the  plaintiff  at  that  time, 
whether  exempt  or  not,  priming  all  subse- 
quent judicial  or  conventional  incumbrances 
which  might  attach.  So  long  as  Schexnaild- 
er  continued  to  own  and  live  upon  the  home- 
stead, and  to  possess  those  requisites  which 
entitled  him  to  the  exemption,  Boagnl  could 
not  subject  It  to  the  payment  of  his  judg- 
ment, except  in  the  event  it  acquired  a  value 
in  excess  of  the  $2,000  provided  in  the  Con- 
stitution. But  if  Schexnailder  had  chosen  to 
sell  It,  or  those  conditions  had  ceased  to  ex- 
ist, I.  e.,  which  supported  his  claim  to  the 
homestead,  the  judgment  creditor  coidd  liave 
immediately  subjected  the  property  to  the 
payment  of  his  debt,  and  this  Is  true,  no  mat- 
ter how  long  he  might  have  been  required  to 
wait,  provided  the  judicial  mortgage  and  lien 
were  kept  alive  in  the  manner  pointed  out 
by  law.  In  these  circumstances,  there  was 
nothing  that  the  plaintiff  could  have  done, 
under  the  state  law,  which  would  have  loos- 
ened Boagni's  hold  upon  the  property. 

[4,  S]  Returning  again  to  the  bankruptcy 
law,  when  Schexnailder  claimed  his  home- 
stead and  had  the  same  set  apart.  It  was  ex- 
cluded from  the  bankruptcy  proceedings  and 
the  jurisdiction  of  that  court  as  completely 
as  if  it  had  never  been  placed  upon  ids  sched- 
ules. Brandenburg  on  Bankruptcy,  p.  129,  | 
181 ;  Id.  pp.  132, 133,  1 185;  Corpus  Juris,  vol. 
7,  pp.  S62.  and  363.  Thereafter  a  creditor 
with  a  lawful  special  or  general  waiver  of 
the  exemption,  or  against  whom  the  exemp- 
tion does  not  apply,  would  have  had  to  re- 
sort to  the  state  courts  for  its  enforcement 
It  will  hardly  be  contended  that  bankruptcy 
could  defeat  any  exceptional  right  so  en- 
joyed under  the  local  law.  On  the  contrary. 
It  would  seem  that  It  was  the  purpose  of  Con- 
gress, in  enacting  a  national  Insolvency  law, 
to  preserve,  rather  than  destroy,  any  of  the 
rights  or  advantages  enjoyed  by  creditors 
under  the  laws  of  the  states,  save  to  the  ex- 
tent tliat  they  are  repugnant  to  or  Incon- 
sistent with  the  specific  provisions  of  the 
act  which  It  thus  passed.  Bankruptcy  Act 
of  1898,  I  67d  (U.  S.  Oomp.  St.  §  9651).  We 
have  looked  In  vain  through  the  lengthy  pro- 
visions of  this  act  for  anything  that  impaired 
or  destroyed  Boagni's  lien  upon  the  home- 
stead. The  only  thing  which  prevented  the 
property  from  passing  Into  the  bankrupt 
estate,  there  to  be  administered  and  applied 
to  the  payment  of  plalntifTs  debts  (includ- 
ing the  enforcement  of  defendant's  Judicial 
lien)  was  the  recognition  by  tUs  same  feder- 
al statute  (which  of  itself  did  not  Impair 
Boagni's  rights  under  the  state  law)  of  an  ex- 
emption in  favor  of  the  debtor  granted  by  the 
state  Constitution.  Had  the  conditions  which 
supported  the  exemption  failed  while  the 
bankruptcy  proceedings  were  pending,  and 
prior  to  the  discharge,  this  creditor  could  un- 
doubtedly have  enforced  his  Judgment  In  the 
state  courts.    Can  It  t>e  that  the  mere  sab- 
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-sequent  dgaing  of  a  decree  of  discharge, 
which  as  to  all  dischargeable  debts  relatea 
4>ack  to  the  filing  of  the  petltlou  in  bankru{>t- 
•cy,  destroy  a  right  upon  the  property,  which 
up  to  that  moment  was  clearly  enforceable? 

[I]  The  decisions  of  the  courts  of  the  other 
states  are  almost  uniform  to  the  effect  that 
-a  discharge  In  bankruptcy  does  not  destroy  a 
mortgage  lien  upon  the  bankrupt's  real  prop- 
erty subject  to  exemptions,  but  merely  his 
personal  liability.  Century  Dig.  toL  6,  p. 
'691  et  seq.,  {  677  (Bankruptcy),  and  820; 
<3regory  Co.  y.  Cale,  116  Minn.  508, 133  N.  W. 
75,  37  L.  R.  A.  (N.  S.)  p.  156,  and  note ;  R. 
•G.  L.  vol.  3,  p.  322,  I  143  (Bankruptcy);  C. 
J.  vol.  7,  p.  412. 

Tlie  facts  and  circumstances,  both  with  re- 
spect to  the  state  law  and  the  contention  of 
the  homestead  claimant,  were  so  similar  to 
the  present  case  in  the  case  of  Jadcson  et  aL 
▼.  Allen,  30  Ai*.  110,  we  quote  therefrom  at 
length,  beginning  at  page  117  of  the  opinion, 
«3  follows: 

"But  it  is  insisted  for  appellants  that  Sulli- 
van having  been  adjudged  a  bankrupt,  the  land 
-set  apart  to  him  as  a  homestead  by  the  bank- 
mpt  court,  and  he  discharged  from  the  judg- 
Toent  debt,  the  lien  of  the  judgment  which  wag 
an  Incident  of  the  debt  was  extinguished  and 
-could  never  be  enforced  against  the  land  though 
he  sold  and  abandoned  it  as  a  homestead. 

"This  proposition  is  not  well  founded.  The 
appellees  obtained  their  judgment  against  Sul- 
livan before  the  bankrupt  proceedings  were 
-commenced,  and  the  judgment  was  a  statute 
lien  upon  the  land.  He  placed  the  judgment  in 
his  schedule,  but  the  appellees  did  not  prove 
their  debt,  or  seek  any  satisfaction  of  it  in  the 
bankrupt  court  out  of  his  assets. 

"By  Uie  final  adjudication  of  the  court  he  was 
personally  discharged  from  the  judgment,  but 
the  lien  upon  the  land  was  not  discharged  or  ex- 
tinguished. Liens  are  not  destroyed  but  pre- 
served by  the  bankrupt  act.  Section  20,  Bump, 
133,  316;    Freeman  on  Judgments,  §  S37a. 

"The  land  in  question  was  set  apart  to  Sul- 
livan as  a  homestead  because  the  laws  of  the 
state  secured  the  homestead  right  to  him.  The 
bankrupt  act  and  the  bankrupt  court  invested 
him  with  no  new  homestead  right,  but  merely 
protected  him  in  the  enjoyment  of  such  home- 
stead exemption  as  was  given  to  him  by  the 
state  laws.  After  the  homestead  was  assigned 
and  set  apart  to  him  by  the  bankrupt  court,  the 
lien  of  the  judgment  of  the  appellees  upon  the 
homestead  land  could  not  be  enforced  so  long 
as  he  continued  to  occupy  it  as  a  family  resi- 
dence, either  by  the  bankrupt  court  or  by  ths 
state  court.  He  could  have  remained  upon  the 
land  and  enjoyed  it  as  a  home  during  his  life, 
his  wife  could  have  held  it  as  a  home  after  his 
death  during  her  life,  and  his  children  while 
minors  could  have  remained  upon  it  under  the 
protection  of  the  law,  after  she  was  gone.  In 
the  meantime  the  appellees  could  revive  and 
keep  alive  their  judgment  lien  upon  the  land 
but  could  not  enforce  it  by  execution  so  long 
as  the  land  remained  protected  by  law  as  a 
homestead,  nor  could  the  judgment  have  been 
revived  or  enforced  against  SuUiran  peraonaUy, 


or  against  any  property  acquired  1^  him  aftet 
he  was  adjudged  a  bankrupt,  he  liaving  been 
discharged  from  all  personal  legal  obligation 
to  pay  the  debt,  and  the  statute  lien  of  tha 
judgment  on  the  land  only  remaining,  and  sub- 
ject to  be  revived  and  continued." 

See,  also,  McCance  t.  Taylor,  10  Grat  (Va.) 
5S0. 

These  decisions,  of  course,  were  rendered 
under  former  bankruptcy  laws,  and  prior  to 
the  act  of  1898,  but  the  principles  involved 
are  the  same.    Article  3285,  Civil  Code. 

[7]  It  is  contended  by  the  plalntlfl  that 
under  article  3285  of  the  Revised  Civil  Code 
a  mortgage  cannot  exist  without  a  principal 
debtor  or  obligor.   That  article  Is  aa  follows: 

"Consequently,  it  is  essentially  necessary  to 
the  existence  of  a  mortgage,  that  there  aliall  tie  a 
principal  debt  [Italics  ours]  to  serve  aa  a  foun- 
dation for  it. 

"Hence  it  happens,  that  in  all  eases  where  the 
principal  debf  is  extinguished,  the  mortgage  dis- 
appears with  it 

"Hence  also  it  happens  that,  when  the  princi- 
pal obligation  is  void,  the  mortgage  is  likewise 
so ;  this,  however,  is  to  be  understood  with  cer- 
tain restnctibns  whidt  are  established  hereaft- 
er." 

In  the  larger  sense,  this  language  means 
that  there  must  be  a  principal  Indebtedness 
or  obligation  to  support  the  accessory  stipu- 
lation or  Uen  of  the  mortgage,  but  this  does 
not  mean  that  there  shall  be  a  personal  lia- 
bility. A  mortgage,  whether  conventional  or 
Judicial,  imposes  a  real  right  or  obligation 
upon  the  property  bound  for  its  discharge, 
a  C.  2012  and  3282.  There  is  nothing  to  pre- 
vent, and,  in  fact.  It  is  not  uncommon  for  a 
mortgage  to  be  given  with  the  stipulation 
that  the  mortgagor  shall  not  be  personally 
bound  beyond  the  value  of  the  property  so 
mortgaged.  This  seems  clearly  permissible 
under  the  broad  provisions  of  article  2013  of 
the  Code,  which  gives  the  parties  the  right 
to  include  in  their  agreements  with  respect  to 
real  obligations  any  stipulation  or  condition 
which  the  mind  may  conceive,  not  contrary 
to  express  law.  See,  also,  Boblchaux  v. 
Block,  144  La.  859,  81  South.  371.  The  Code 
specifically  provides  that  one  may  mortgage 
his  property  for  a  third  person  without  be- 
coming personally  liable.  C.  C.  3296  et  seq. 
Again,  if  one  gives  a  mortgage  for  a  person 
who  subsequently  proves  to  be  Incapacitated 
to  bind  himself,  as  minor  or  married  woman, 
the  obligation  Is  none  the  less  valid.  It  is  on- 
ly when  the  obligation  Is  absolutely  void  or 
destroyed  that  the  mortgage  falls.    Id. 

[8]  The  Code  (article  3278)  defines  a  mort- 
gage as  follows: 

"Mortgage  is  a  right  granted  to  the  ereditDr 
over  the  property  of  the  debtor  for  the  security 
of  his  ddit,  and  gives  liim  the  power  of  having 
the  propertgr  aeiaed  and  sold  in  default  ot  pay- 
ment," 
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In  oOter  words,  tbe  creditor's  right  at- 
taches to  the  property  and  gives  him  the  pow- 
er, In  addition  to  the  personal  liability  of 
his  debtor,  of  pnrsalng  It  for  the  satisfaction 
of  his  debt,  If  the  debt  be  not  paid  and  If 
the  mortgage  Is  not  extinguished  In  some  one 
of  the  ways  provided  by  law. 

[1,11]  "Mortgages  are  eztlngxilsbed,"  says 
the  Code  (article  84U): 

"(1)  By  the  extinction  of  the  thing  mortgaged. 

"(2)  By  the  creditor  acquiring  the  ownership 
of  the  thing  mortgaged. 

"(3)  By  eztlnctioii  of  the  mortgagor's  right 

"(4)  By  the  extinction  of  the  debt,  for  whica 
the  mortgage  was  given. 

"(B)  By  the  creditor  renoonciBg  the  mort* 
gage. 

"(6)  By  preecriptitm.'* 

None  of  these  modes  of,  ezttngulshment, 
which  appear  to  be  exclusive,  In  our  opinion 
can  be  construed  to  cover  the  sltoatlon  pre- 
sented in  this  case,  with  the  exception  of 
No.  4;  and  to  hold  that  It  was  applicable 
would  be  to  adopt  a  narrow  and  unwarranted 
meaning  of  the  term  "extlactlon  of  the  debt," 
which  it  does  not  reasonably  imply.  The  per- 
sonal release  of  the  debtor  wi)uld  In  no  sense, 
from  the  creditor's  standpoint,  discharge  the 
debt,  though  it  would  operate  as  a  bar  to  the 
further  pursuit  of  the  debtor  personally,  or 
his  future  property. 

Article  2130,  C.  C,  reads: 

"Obligations  are  extingoiahed: 

"By  payment. 

"By  novation. 

"By  voluntary  remission. 

"By  compensation. 

"By  confusion. 

"By  the  loss  of  tbe  tUng. 

"By  nollity  or  rescisdon. 

"By  the  effect  of  the  resolving  condition,  which 
has  been  explained  In  the  preceding  chapter. 

"By  prescription,  which  shall  be  treated  of 
in  a  anbaequent  title." 

Notwithstanding  this  article  has  remained 
a  part  of  our  Code,  in  full  force  during  the 
period  when  our  own  Insolvency  laws  were 
operative,  it  will  be  seen  that  It  does  not  em- 
brace the  release  of  the  debtor  under  those 
proceedings  as  one  of  the  means  of  discharg- 
ing an  obligation.  However,  the  debtor  was 
Just  as  efCectually  relieved  from  his  personal 
liability  under  the  state  law  when  It  was  In 
effect  as  he  now  Is  under  the  federal  bank- 
ruptcy law.  In  construing  the  effect  of  the 
state  law  In  question,  Morphy,  J.,  In  the 
case  of  Bank  r.  Bagley,  10  Rob.  p.  44,  said: 

"But  even  were  the  cashier  to  be  considered 
•a  anthorised  to  give  the  iniolvent  a  discharge, 
it  is  by  no  means  obvious  that  it  would  have 
tbe  effect  contended  for.  Such  a  discharge  is 
not  an  abaolnte  lemiasion  of  the  debt.  It  is  the 
species  ot  diseharge  mentioned  in  article  2173  of 
the  CXvil  CSode,  which  is  a  release  of  the  debtor 
from  bis  personal  obligation  to  his  creditor,  and 


can  be  given  in  opposition  to  the  wishes  of  the 
latter." 

In  the  many  cases  dted  hy  plaintiff,  we 
find  none  that  Involve  the  question  of  the  ef- 
fect of  a  discharge  in  bankruptcy  upon  a  val* 
Id  lien  acquired  against  the  bankrupt's  prop- 
erty more  than  four  months  prior  to  bank- 
ruptcy. They  were  cases  in  which  tbe  debt 
or  obligation  Itself  were  either  paid  or  dis- 
charged, or  where  the  mortgagee  became  the 
owner  of  the  property  and  the  mortgage  was 
thereby  extinguished  by  confusion.  On  the 
other  hand,  In  the  case  of'  Robinson  &  Co. 
V.  Cosner,  136  La.  696,  67  South.  468  (quot- 
ing from  the  syllabus,  which  was  by  the 
court),  we  said: 

"A  judicial  mortgage,  inscribed  more  than 
four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  the  mortgage  debtor,  is  un- 
affected by  such  petition  or  by  the  subsequent 
discharge  of  the  bankrupt." 

For  the  reasons  assigned  the  judgment  of 
the  Court  ot  Appeal  is  affirmed,  at  tbe  cost 
of  the  applicant  herein. 

CNIBLL.  J.,  dissents. 

On  Rehearing. 

MONROE,  C.  J.  [11]  Our  re-examination 
of  this  case  has  satisfied  us  of  the  correct- 
ness of  the  judgment  heretofore  handed 
down.  Other  authorities  supporting  it,  be- 
sides those  cited,  are  Gray  v.  Bank  of  Hart- 
ford, 208  S.  W.  802  (Sup.  Ot  of  Ark.  Dec. 
1918);  King  y.  Bowman,  24  La.  Ann.  605; 
Heard  v.  Patton,  27  La.  Ann.  642 ;  Metcalf  r. 
Barker,  187  U.  S.  160,  23  Sup.  Gt  67,  47  L.  Ed. 
122;  .Tohn  LeeUe  Paper  Go.  v.  Wheeler,  23  N. 
D.  477, 137  N.  W.  412,  42  L.  B.  A.  (N.  S.)  292 
and  note;  Powers  v.  Nelson,  10  N.  D.  680, 
88  N.  W.  703;  58  L.  R.  A.  770;  7  a  J.  p.  812 ; 
Mallin  V.  Wenham.  209  111.  252,  70  N.  E.  564, 
101  Am.  St  Rep.  233.  It  would  be  an  in- 
admissible interpretation  of  the  Bankruptcy 
Act  to  bold  that  it  maintains  a  lien  and  at 
tbe  same  time  destroys  it  by  destroying  the 
obligation  upon  which  it  rests.  The  creditor 
of  an  ordinary  debt  who  acquires  a  lien  only 
by  obtaining  and  recording  a  Judgment,  or  by 
seising  property  under  a  v^rlt  of  attachment, 
would  reap  no  benefit  from  the  lien,  accord- 
ing to  that  interpretation,  and  its  preserva- 
tion would  be  but  the  preservation  of  a  thing 
from  which  all  vitality  had  been  withdrawn. 
Tbe  reasonable  interpretation,  then,  is  that 
in  preserving  the  lien  the  statute  preserves 
the  claim  from  which  it  springs  to  the  extent 
necessary  to  make  the  lien  effective. 

Tbe  judgment  heretofore  banded  down  is 
therefore  reinstated  and  made  the  final  judg- 
ment in  tbe  case. 


SOMMERYILLE 
sent. 


and  O'NIELLt  JJ«  dla- 


Digitized  by 


Google 


212 


85  BOUTHIOLN  KBPOBTER 


d*. 


(147  La.  «7» 


No.  22765. 


SICKINGER   V.    BOARD    OP    DIRECTORS 

OF    PUBLIC    SCHOOLS    FOR    PARISH 

OF  ORLEANS  at  «l. 

(Supreme  Court  of  LoniBiaoa.    June  10,  1920.) 

(ByUabuM  by  Editorial  Btaff.) 

1.  Appeal  and  error  «=3878( I)— Appellee  who 
does  not  appeal  or  file  answer  oannot  obtain 
amendment  of  Judoment  as  to  other  appolloe. 

An  appellee  who  does  not  also  appeal  or 
file  an  answer  to  the  appeal  cannot  obtain  an 
amendment  of  the  judgment  in  hia  favor  and 
against  another  appellee. 

2.  Contracts  «=3303  (3)— Defendant  held  re- 
quired to  reconstruct  house  destroyed  by 
storm  while  on  temporary  enpports,  under 
contraet  to  move  house  and  place  la  same 
condition  on  new  lot. 

Where  defendant,  with  knowledge  of  the 
danger  of  a  tropical  storm,  agreed  to  moTO 
plaintiff's  house  to  new  lot  in  consideration  of 
plaintiff's  conveyance  to  defendant  of  old  lot, 
and  to  place  bouse  on  new  lot  ia  identically 
the  same  condition  that  it  was  in  on  old  lot, 
and  to  repair  or  replace  any  damage  to  the 
house,  outhouses,  fences,  or  furniture,  it  was 
required,  on  destruction  of  house  by  storm 
wliile  standing  on  blocks,  timbers,  and  jack- 
screws,  by  means  of  which  it  had  been  moved, 
to  reconstruct  the  house,  notwithstauding  Civ. 
Code,  art.  1933,  providing  that  no  damages 
can  be  recovered  for  breach  of  contract  caused 
by  fortuitous  event  or  irresistible  force,  since 
defendant  assumed  risk  of  storm  and  was  not 
required,  in  performance  of  contract,  to  remove 
house  by  any  particular  method. 

S.  Contracts  «=>322(3)— Evidonoe  held  not  to 
show  that  house  destroyed  by  storm  while 
being  moved  by  defendants  would  havo  been 
destroyed  by  stom  in  any  event. 
In  action  for  breach  of  contract  to  move 
boose  and  repair  and  replace  any  damage  to 
house  during  removal,  where  house   while  on 
temporary  supports  had  been  destroyed  by  a 
storm,   admission   that   witnesses,   if   present, 
would  have  testified  that  the  house  as  placed 
on  blocks,  timbers,  and  jackscrews  was  strong- 
er than  if  it  had  been  standing  on   original 
foundation  held  not  to  support  contention  that 
house  would  have  blown  down  even  if  contract 
had  been  completed,  but  merely  to  prove  that 
defendant's  contractor,  made  a  party  by  defend- 
ant with  demand  for  judgment  over,  had  prop- 
erly braced  the  house. 

Appeal  from  C^vil  District  Court,  Parish  of 
Orleans;   Porter  Parker,  Judge. 

Action  by  Adam  Sicklnger  against  the 
Board  of  Directors  of  the  Public  Schools  for 
the  Parish  of  Orleans,  in  which  Abry  Bros, 
were  Joined  as  defendants  on  defendant's 
prayer  tliat  they  lie  called  In  warranty.  Judg- 
ment for  first-named  defendant,  dismissing 
plaintilTs  suit,  and  for  Abry  Bros.,  dismis- 
sing the  call  in  warranty,  and  plaintiff  ap- 


peals. Judgment  annulled,  and  Itulgmait 
roidered  for  plaintiff  against  first-named  de- 
fendant. 

Carroll  &  Carroll,  of  New  Orleans,  tot  ap- 
pellant. 

Henry  B.  Curtis,  of  New  Orleans,  amicus 
curiae. 

John  J.  RelUey,  Asst  City  Atty.,  and  L  D. 
Moore,  City  At^.,  both  of  New  Orleans,  fw 
appellee  board. 

George  Montgomery,  of  New  Orleans,  for 
appellee  Abry  Bros. 

O'NIELL,  J.  This  case  was  submitted  upon 
a  statement  of  facts  agreed  upon  by  all  par- 
ties. On  and  before  the  17th  of  May,  1915, 
plaintiff  owned  a  house  and  lot  in  the  siiuare 
bounded  by  Newton,  Numa,  Behrman  and 
Diana  streets,  In  the  dty  of  Niew  Orleans. 
The  school  board  had  then  acquired  all  of  the 
square  except  the  lot  owned  by  plaintiff,  and 
desired  to  purchase  plaintiff's  property  for 
public  school  purposes.  The  president  of  the 
school  board  entered  into  negotiations  with 
plaintiff  for  the  purchase  of  his  property 
without  expropriation  proceeding's.  Plaintiff 
claimed  that  the  house  and  lot  were  worth 
not  less  than  $4,000.  The  prudent  Of  the 
school  board,  explaining  that  the  board  had 
no  use  for  the  house  or  other  improvements 
on  the  lot,  proposed  that  the  board  would 
buy,  and  sell  to  plaintiff,  a  lot  of  the  same 
size,  on  the  opposite  side  of  the  sitreet  in  front 
of  plaintlfTB  lot,  and  move  the  house  and  oth- 
er improvements  from  plaintiff's  lot  to  the  lot 
across  the  street,  in  consideration  of  which 
plaintiff  should  transfer  his  lot  to  the  school 
board.  The  proposition,  as  stated  precisely 
by  the  president  of  the  school  board,  was  that 
the  board  should  accwnpUsh  its  object  of  ac- 
quiring plaintiff's  lot  at  the  cost  only  of  tlie 
value  of  the  lot  and  the  expense  of  moving 
the  house  and  other  improvements,  and  that 
plaintiff  should  be  as  weU  off  as  he  would  be 
if  the  board  should  buy  also  his  house  and 
other  improvements  and  he  be  compelled  to 
buy  another  lot  and  build  a  new  home.  The 
agreement  was  reduced  to  writing  by  the 
president  pf  the  board  and  submitted  to 
plaintiff,  who  accepted  it.  The  instrument, 
signed  by  the  president  of  the  school  board 
and  by  the  plalatlfC,  was  as  follows,  viz.: 

"This  agreement,  made  and  entered  into  this 
17th  day  of  Kay,  A.  D.  1915,  by  and  between 
the  board  of  directors  of  the  public  schools 
for  the  parish  of  Orleans,  La.,  and  Mr.  Adam 
Sickinger,  of  New  Orleans,  La.,  witnesseth: 

"The  board  of  directors  of  the  public  schools 
for  the  parish  of  Orleans  agrees  to  purdiase 
from  the  Olivier  Land  &  Improvement  Com- 
pany the  front  half  of  lots  1,  2,  3,  and  4,  in 
square  No.  7,  of  their  property  situated  in  the 
Fifth  district  of  the  dty  of  New  Orleans, 
having  a  frontage  of  31  feet,  1  ineh  and  4  lines 
en  Numa  street,  by  a  depth  of  60.  feet  be> 
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twecn  parallel  lines  and  forming  the  comer 
«t  Newton  street,  and  to  have  the  said  prop- 
erty transferred  into  the  name  of  Adam  Sick- 
inger,  free  of  any  and  all  incumbrances  there- 
on, except  the  taxes  for  the  present  year. 

"The  said  school  board  further  agrees  to 
have  remoyed,  at  its  expense,  the  house,  ont- 
hoases  and  fences  now  belonging  to  Adam  Sick- 
inger,  and  to  i)lace  same  on  the  comer  of 
Kama  and  Newton  streets,  together  with  the 
contents  thereof;  the  said  house,  together  with 
its  contents,  after  remoyal  to  be  in  identically 
the  same  condition  as  exists  at  the  present 
time.  Any  damage  or  injury  which  may  be 
done  to  the  said  house,  outhouses  or  fences, 
or  furniture,  to  be  repaired  or  replaced  b7  the 
said  school  board.  The  cost  of  title,  surrey, 
cbsnging  of  water  meter,  turning  on  the'  wa- 
ter, or  other  expense  incident  to  the  removal 
of  said  building  to  be  likewise  boma  by  the 
said  board. 

"The  board  further  agrees  to  add  to  the 
present  fencing,  at  its  own  expense,  the  ad- 
ditional fencing  necessary  for  inclosing  the 
front  and  rear  of  the  one  lot,  an  aggregate 
of  about  SO  feet  of  front  fencing  and  SO  feet 
of  rear  fencing. 

"In  consideration  of  the  foregoing,  Adam 
Sidiinger  hereby  agree*  to  transfer  to  the 
board  of  directors  of  public  schools  for  the 
parish  of  Orleans,  or  to  the  city  of  New  Or- 
leans, as  it  may  elect,  the  lot  of  ground  now 
belonging  to  him,  located  at  the  corner  of 
Nnma  and  Newton  streets,  measuring  30  feet 
front  by  a  depth  of  124  feet  6  inches;  the  said 
lot  being  in  the  square  bounded  by  Nnma, 
Diana  and  Promemade  and  Newton  streets, 
and  immediately  across  Nnma  street  from  the 
two  lota  hereinabove  first  referred  to.  The 
■aid  lot  of  ground  to  be  transferred  to  the  said 
board  free  of  all  incumbrances,  except  the 
taxes  for  the  present  year. 

"The  board  of  school  directors  shall  have  the 
right  to  commence  the  said  work  at  its  option 
at  any  time  within  the  next  60  days;  but,  hav- 
ing once  commenced  the  said  work,  shall  com- 
plete the  same  with  the  least  possible  delay. 

"It  is  the  intention  of  this  agreement  that 
the  bouse,  outhouses,  fences,  grounds  and 
basement  of  the  said  removed  house  shall  be, 
in  every  Tiarticular,  equal  to  the  condition  of 
the  present  house  as  presently  located. 

"Thus  done  and  signed  at  New  Orleans,  La., 
the  day,  month  and  year  first  above  written, 
in  the  presence  of  two  competent  witnesses." 

Parsnant  to  tiie  agreement,  the  school 
board  did,  on  the  28th  of  Jane,  191S,  buy  the 
lot  of  the  Olivier  Land  &  Improvement  Com- 
pany for  the  plaintiff  and  bad  the  deed  of 
cwveyance  made  directly  to  him.  On  the 
same  day  plaintiff  sold  the  lot  on  which  his 
home  stood  to  the  dty  of  New  Orleans,  as  di- 
rected by  the  school  board. 

The  consideration  for  which  the  Olivier 
Land  A  Improvement  Company  conveyed  its 
lot  to  the  plaintiff,  as  stated  in  the  deed,  was 
$500,  acknowledged  to  have  been  paid  by  the 
school  board.  The  consideration  for  which 
plaintiff  sold  his  lot  to  the  school  board,  as 


Olivier  Land  &  Improvement  Company  for  the 
lot  sold  by  the  company  to  plaintiff,  .and, 
second,  the  removal  by  the  school  board,  at 
its  own  cost  and  expense,  of  the  buildings 
and  improvements  from  the  lot  bought  by  the 
school  board  to  the  lot  bought  by  plaintiff. 

On  the  18th  of  May,  1815,  the  school  board 
entered  into  a  written  agreement  with  Abry 
Bros.,  cmtractors,  for  the  removal  of  plain- 
tiff's house,  at  the  cost  of  $626,  indading  the 
rebuilding  of  the  foundations  under  the  house 
and  the  furnishing  of  all  labor  and  material 
for  doing  the  work,  but  not  including  plumb- 
ing or  paving.  In  the  letter  of  acceptance  of 
the  proposition  of  Abry  Bros,  the  school  board 
asked  the  contractors  to  advise  the  board 
when  the  contractors  would  be  ready  to  com- 
mence the  work,  so  that  the  board  might  no- 
tify plaintiff,  and  in  the  same  letter,  of  date 
the  18th  of  May,  1915,  the  school  board  In- 
formed the  contractors  that  the  lot,  to  which 
plaintiff's  residence  was  to  be  moved,  had 
been  purchased  by  the  board,  and  In  the  same 
letter  the  board  requested  that  the  contrac- 
tors give  the  matter  prompt  attention. 

The  contractors  did  not  begin  the  work  of 
moving  the  house  or  other  improvements  un- 
til the  20th  of  September,  1916.  In  the  mean- 
time, plaintiff  rei)efitedly  demanded  that  the 
school  board  carry  out  its  contract  to  move 
the  building  and  other  Improvements.  These 
demands  were  made  verbally,  and  every  time 
a  demand  was  made  upon  the  board  one  of 
the  officers  of  the  board  made  the  same  de- 
mand upon  t^e  contractors  by  telephone. 

From  the  time  the  work  of  removing  the 
buildings  was  commenced  It  was  prosecuted 
with  due  diligence  until  the  evening  of  the 
28th  of  September,  1816.  The  contractors 
had  then  succeeded  In  rolling  the  bouse 
across  the  street  to  the  lot  on  which  it  was 
to  remain.  There  it  stood  on  temporary 
structures  of  blocks,  timbers  and  jackscrews, 
by  means  of  which  the  house  had  been  moved, 
In  the  usual  and  customary  manner  of  mov- 
ing houses. 

On  the  n«Et  morning,  the  29th  of  Septem- 
ber, 1915,  a  windstorm  was  raging  In  the  dty 
of  New  Orleans.  Warnings  of  the  storm,  Is- 
sued from  the  local  weather  bureau  in  New 
Orleans,  showing  the  location  of  disturbance 
over  the  Caribbean  Sea  and  the  direction  in 
which  it  was  traveling,  had  been  published 
in  the  New  Orleans  newspapers  every  day 
from  the  22d  of  September,  1916.  The  veloc- 
ity of  the  wind  in  the  city  of  New  Orleans  in 
the  afternoon  of  the  29th  of  September  was 
the  greatest  that  was  ever  recorded  at  the 
federal  Weather  Bureau  in  the  city.  Be- 
tween the  hours  of  4  and  5  o'clock  that  After- 
noon plaintiff's  house  was  blown  down  uiwn 
Its  temporary  supports  of  blocks,  timbers  and 
Jackscrews  and  was  practically  destroyed. 
His  furniture  in  the  house  was  also  partly 
stated  in  the  deed,  was,  first,  the  purchase  |  damaged  and  partly  destroyed.  It  is  conced- 
prlce  of  $600  paid  by  the  school  board  to  the  j  ed  that  the  value  of  the  house  was  $2,800^ 


Digitized  by 


Google 


214 


8S  SOUTHEBN  RBPORTEB 


(l4t. 


and  tbat  the  loss  In  damage  and  destnictton 
of  furniture  was  $353.85. 

After  the  storm  plalntifT  demanded  that 
the  school  board  carry  out  its  agreement  by 
reconstructing  the  house  and  by  removing 
and  reconstmctlng  the  outhousea,  fences,  etc, 
80  that  his  residence,  with  its  contents,  would 
be  In  as  good  condition  as  it  was  on  the  lot 
from  which  the  residence  had  been  removed, 
all  in  accordance  with  the  contract  dated  the 
17th  of  May,  1916. 

The  school  board  declined  to  go  on  with 
the  work,  claiming  that  it  had  been  prevaited 
"by  a  fortuitous  event  or  irresistible  force." 

This  suit  was  brought  to  recover  the  loss 
sustained  by  plalnticr,  amounting  to  13,153.35, 
with  legal  Interest  thereon  from  the  29tb  of 
September,  1916.  The  defense  urged  by  the 
Bdiool  board  is  founded  upon  the  provision 
in  arUde  1933  of  the  Civil  Ck>de,  viz.: 

"Where,  by  a  fortoitons  event  or  IrresiBtible 
force,  the  debtor  Is  hindered  from  giving  or 
doing  what  be  has  contracted  to  give  or  do, 
*  •  *  no  damages  can  be  recovered  for  the 
inexecntion  of  the  contract." 

Having  urged  that  defense,  the  school 
board  alleged  that  if  any  one  was  answerable 
for  the  loss  suffered  by  plaintlfr  it  was  the 
firm  of  Abry  Bros.,  for  the  failure  to  begin 
the  removal  of  the  buildings  within  the  time 
specified  in  the  contract  between  plaintiff  and 
the  school  board.  The  board  therefore  pray- 
ed that  Abry  Bros,  be  called  in  warranty  to 
defend  the  suit,  and  that  if  Judgment  should 
be  rendered  in  favor  of  the  plaintiff  against 
the  school  board  a  Judgment  for  the  same 
amount  should  be  rendered  against  Abry 
Bros,  and  In  favor  of  the  school  board.  Abry 
Bros,  excepted  to  the  call  In  warranty  on  the 
ground  that  there  could  be  no  .call  In  warran> 
ty  in  an  action  for  damages  arising  ex  delicto. 
The  exception  was  overruled,  on  the  ground 
tbat  the  snit  was  for  damages  arising  ez 
contractu. 

In  answer  to  the  suit  and  to  the  call  In 
warranty,  Abry  Bros,  denied  liability,  adopt- 
ing mainly  the  defense  urged  by  tbe  school 
board.  Abry  Bros,  alleged,  too,  that  there 
was  no  time  limit  fixed  in  the  contract  be- 
tween Abry  Bros,  and  the  school  board  for 
beginning  the  work  of  removing  the  buildings, 
and  that  therefore  the  contractor  was  not  In 
def anlt  for  having  failed  to  begin  the  work 
before  the  20th  of  September,  1915. 

The  case  having  been  tried  and  submitted 
on  the  issues  thus  presented,  judgment  was 
rendered  in  favor  of  the  school  board,  reject- 
ing plaintUTs  demand  and  dismissing  his  suit 
at  his  cost,  and  in  favor  of  Abry  Bros,  dismis- 
sing the  call  in  warranty. 

[1]  The  plaintiff  alone  has  appealed;  and 
as  the  school  board  has  not  filed  an  answer  to 
plaintiff's  appeal,  the  firm  of  Abry  Bros,  la 
out  of  the  case.  It  Is  well  settled  that  an  ap- 
pdlee  who  does  not  also  appeal  or  file  an  an- 


swer to  the  app«il  cannot  obtain  an  amend- 
ment of  the  Judgment  In  his  favor  and 
against  another  appellee.  The  only  question 
to  be  determined,  therefore.  Is  whether  the 
school  board  is  liable  for  the  loss  sustained 
by  plaintiff. 

The  doctrine  stated  in  article  1933  of  tbe 
Civil  Code,  to  the  effect  that  damages  are  not 
allowed  for  a  failure  to  carry  out  a  contract 
if  the  party  accused  of  having  breached  the 
contract  was  hindered  by  a  fortuitous  event 
or  Irresistible  force,  is  subject  to  two  modifi- 
cations or  exceptions  mentioned  in  the  same 
article  of  the  Code.  The  first  exception  Is 
that  the  party  in  default  shall  not  be  releas- 
ed from  liability  if  he  has  by  his  contract  ex- 
pressly or 'impliedly  assumed  the  riak  of  the 
fortuitous  event  or  irresistible  force.  The 
second  exception  is  that  an  obligor  who  has 
been  prevented  from  carrying  out  his  contract 
by  a  fortuitous  event  shall  not  be  released 
from  liability  if  the  fortuitous  event  or  Ir- 
resistible force  was  preceded  by  swue  fault 
of  the  obligor,  without  which  fault  the  loss 
would  not  have  occurred. 

The  two  exceptions  to  the  general  mle 
Mated  in  article  1933  of  the  Code  may  be  con- 
sidered together,  for  they  are  both  founded 
upon  the  Idea  that  the  fortuitous  event  that 
prevented  a  carrying  out  of  the  contract  was 
a  danger  tbat  might  reasonably  have  been 
contemplated  by  tbe  parties  to  the  contract 
In  that  connection,  the  record  contains  the 
following  significant  and  Important  admission 
made  by  the  parties  to  this  suit,  via.: 

"It  is  admitted  that  the  phenomena  variously 
known  as  tropical  cyclones,  hurricanes,  or  equi- 
noctial storms,  are  of  common  occurrence  in 
this  locality,  and  most  usually  occur  in  the 
period  of  tbe  year  between  tbe  15th  of  August 
and  the  lOtb  of  October. 

"By  this  admission,  it  is  not  intended  to  be 
onderstood  that  these  itonna  or  cyclones  oc- 
cur annually,  but  it  is  intended  to  admit  that 
they  are  well-known  phenomena,  which  are 
liable  to  occur  any  year  between  the  15th  of 
August  and  the  10th  of  October." 

In  that  connection  It  must  be  observed  that 
the  school  board  was  under  obllgatl<m  to  com- 
mence moving  the  house  within  60  days  from 
the  date  of  the  contract ;  that  is,  the  work  was 
to  be  commenced  some  time  before  the  17th  of 
July,  1915.  Notwithstanding  the  repeated  de- 
mands made  by  plaintiff,  the  work  was  not 
commenced  until  the  20th  of  September,  1815; 
that  Is,  in  the  mid-seeson  of  danger  of  a  trop- 
ical storm. 

Considering  that  the  danger  of  a  tropical 
storm  was  well  known  by  the  parties  to  the 
contract.  It  may  well  be  Inferred  from  the 
language  of  the  instrument  that  the  school 
board  did  Intend  to  assume  the  risk  of  a 
storm,  and  was  therefore  under  obllgatlou 
either  to  move  the  building  before  the  aeaaon 
of  danger  or  move  it  in  such  way  as  to  avoid 
the  danger.   In  fact  there  are  several  clauses 
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in  the  contract  whlA  expressly  Imposed  upon 
the  school  board  all  risk  with  regard  to  the 
safe  removal  of  the  balldlnga.  The  (Mlga- 
tion  was  to  move  the  house,  ontbonses  and 
fences  at  the  expense  of  the  school  board,  and 
to  place  the  building,  with  Its  contents.  In 
identically  the  same  condition  on  Its  new  lo- 
cation In  which  It  was  on  the  lot  formerly  oc- 
cupied by  the  iSaintiff.  Any  danifage  or  Injury 
that  might  be  done  to  the  house,  outhouses, 
fences,  or  furniture,  was  to  be  r^aired  or  re- 
placed by  the  sdiool  board,  all  at  the  cost  of 
the  school  board.  The  context  of  the  agree- 
ment precludes  the  Idea  that  tile  building 
was  at  the  risk  of  the  plaintiff  from  the  mo- 
ment that  he  deeded  the  lot  on  which  it  stood 
to  the  school  board  until  the  school  board 
should  return  the  building,  by  delivering  it  to 
plaintiff  on  his  new  lot.  In  the  same  condition 
In  which  It  was  received  by  the  school  board. 

Our  decision  of  this  case,  however,  turns 
open  the  fact  that  the  school  board  was  not 
limited  to  the  one  method  of  moving  the 
building;  that  is,  by  raising  It  from  its  foun- 
dations and  hauling  it  across  the  street  to  the 
new  lot,  without  dismantling  It  For  that 
reason,  it  cannot  be  said  that  the  storm  made 
It  impossible  for  the  school  board  to  carry  out 
Its  contract  That  fortuitous  event  made  It 
more  expensive  for  the  board  to  carry  out  the 
contract,  but  the  expense  of  the  work  was  not 
limited  by  the  contract  and  was  entirely  at 
the  risk  of  the  school  board. 

It  does  not  appear  trom  the  record  that  the 
school  board  paid  the  contractors  anything 
for  their  tmfinlshed  work.  Whether  the 
board  paid  for  the  work  Is  a  matter  of  no  Im- 
portance, for  It  was  certainly  of  no  benefit  to 
the  plaintiff.  The  moving  of  the  building  and 
returning  It  to  plaintiff  In  a  condition  equal 
In  every  particular  to  the  condition  in  which 
the  house  was  received  by  the  school  board 
was  a  very  material  part  of  the  consideration 
for  which  the  plaintiff  sold  his  property  to 
the  school  board.  And  the  school  board  has 
received  and  retained  a  material  advantage 
from  that  consideration,  notwithstanding  the 
loss  of  the  house ;  for  the  school  board  would 
have  had  to  pay  the  full  value  of  the  house 
and  lot,  except  for  the  obligation  assumed  by 
the  board  to  return  the  house. 

[2]  Our  opinion  Is  that  It  was  the  duty  of 
the  school  board  to  reconstruct  the  building 
after  the  storm,  using  what  material  was  yet 
suitable  and  substituting'  like  material  for 
that  which  was  destroyed. 

Plaintiff's  counsel  refer  us  to  an  Ohio  case 
<Board  of  Education  v.  Townsend,  63  Ohio 
St  514.  Sd  N.  E.  223,  52  L.  R.  A.  868),  the 
-facts  of  which  were  remarkably  similar  to 
the  case  before  us.  In  the  case  cited  a  rail- 
road company,  desiring  a  lot  of  ground  own- 
ed by  the  board  of  education,  bought  the  lot 
through  the  Instrumentality  of  Townsend. 
The  transaction  was  made  by  an  exchange  of 
Jots,  as  in  the  case  before  us,  and  aia  part  of 


the  agreement  Townsend  obligated  himself  to 
remove  within  60  days  the  schoolbonse  from 
the  board's  lot  to  a  lot  whldi  he  conveyed  to 
the  board.  The  exchange  of  lots  was  made, 
but  Townsend  fiilled  to  move  the  sdioolhouse 
within  the  time  specified  and  it  was  destroy- 
ed by  a  storm.  In  the  suit  of  Om  board  of 
education  for  the  value  of  the  schoolhoase 
Townsend  Invoked  as  a  defense  the  doctrine 
of  release  from  liability  by  a  fortuitous  event 
which  at  common  law  Is  called  the  act  of 
God.  The  court  rejected  the  defense  and  held 
Townsend  liable,  saying: 

"It  seems  evident  loolung  to  the  entire  agree- 
ment that  the  essential  purpose  which  the 
parties  had  in  mind  was,  that  there  should  be 
placed  by  the  defendant,  without  expense  to 
the  board  of  education,  the  same  fadllties  in 
the  way  of  buildings  for  carrying  on  the  public 
school  there,  tiiat  existed  at  the  time  of  the 
contract  on  the  lot  then  owned  by  and  in  use 
by  the  board." 

The  Ohio  court  in  the  case  cited,  also  used 
this  sound  and  appropriate  reasoning,  vis.: 

"The  defense,  which  is  admitted  to  be  tme, 
la  based  solely  on  the  ground  that  on  the  28th 
day  of  November,  1896,  the  schoolhoase  men- 
tioned in  the  contract  was  blown  down  and 
demolished  by  a  'Solent  windstorm  so  that  it 
'could  not  OS  a  schoolhouse,  be  removed,' 
*  *  *  but  to  remove  it  in  that  way  was  not 
exactly  the  obligation  of  the  contract  The 
school  building  is  tfpoken  of  in  the  contract  as 
the  thing  to  be  removed  and  not  as  designating 
the  manner  of  removal  It  is  practicable  to 
remove  a  boildinK  intact;  bat  that  is  not  the 
only  way.  It  may  be  removed,  wltliin  the  com- 
mon understanding,  by  taking  the  material  and 
reconstructing  or  rebuilding  it  at  another  lo- 
eaUty." 

It  was  admitted  on  the  trial  of  this  case 
that  four  architects  and  contractors,  whose 
names  were  mentioned  In  the  admission,  and 
who  had  been  summoned  as  witnesses  on  be- 
half of  Abry  Bros,  but  were  not  present  in 
court,  would,  if  they  were  present  testify 
that  as  plaintiff's  house  was  moved  and 
placed  on  blocks,  timbers  and  jackscrews,  it 
was  stronger  than  it  would  have  been  stand- 
ing on  the  original  foundations.  Counsel  for 
the  school  board  refer'  to  that  admission  In 
support  of  their  argument  that  the  buUding 
would  have  been  blown  down  and  lost  by 
plaintiff  even  if  the  sdiool  board  had  ««!• 
plied  with  its  contract  by  completing  the  Job 
of  moving  the  buUding  before  the  storm  oo> 
cnrred.  The  argument  is  founded  upon  a 
provision  of  article  1933  of  the  Civil  Code,  to 
the  effect  that  a  per8<Hi  who  Is  In  default  toe 
having  failed  to  deliver  to  another  party  an 
object  which  he  had  contracted  to  deliver  is 
released  from  responsibility  if  the  object  be 
lost  by  some  fortuitous  event  or  irresistible 
force  by  which  it  would  have  been  lost  even 
If  it  had  been  already  delivered. 

[t]  Our  understanding  is  that  the  admla- 
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•Ion  as  to  what  the  fonr  architects  and  oon- 
tracton  wonid  have  awom  to  was  made  mere- 
ly In  support  of  the  c<mtention  of  Abry  Bros, 
that  they  had  properly  braced  the  building  so 
that  it  conld  be  mored  Intact  without  extraor- 
dinary danger.  In  support  of  tliat  defense 
Abry  Bros,  also  introduced  in  evidence  draw- 
ings, plans  and  elevations,  showing  the  man- 
ner in  which  the  buUdlng  was  braced  inside 
before  it  was  lifted  from  its  foundations. 
Such  braces  were  necessary  only  because  the 
Jackscrews  and  Uocka  were  not  as  solid  a 
support  for  the  building  as  were  the  perma- 
nent foundations.  The  buUdlngs  might  have 
collapsed  when  lifted  from  its  foundations  if 
it  had  not  been  temporarily  braced  inside. 
In  that  sense,  and  In  that  sense  alone,  the 
baildlng  "was  stronger  than  it  would  have 
been  standing  on  its  original  foundations.' 
But  it  was  more  exposed  to  the  wind  while 
standing  on  the  Mocks  and  Jackscrews  than 
it  would  bare  been  if  resting  upon  its  origi- 
nal foundations,  for  the  evidence  shows  Qiat 
the  foundations  consisted  of  a  "brl(^  chain 
wall."  In  the  absence  of  any  evidence  that 
any  other  building  in  the  neighborhood  was 
blown  down  by  the  storm  that  occurred  on 
the  29th  of  September,  1916,  we  cannot  infer, 
from  the  admission  of  what  the  four  named  ar- 
diitects  and  contractors  would  have  testified 
to,  that  plaintiff's  house  was  in  as  good 
condition  to  withstand  the  storm  as  it  would 
have  been  if  It  had  been  resting  upon  its  per- 
manent foundatlona  We  cannot  believe  that 
the  four  ardiltects  and  ctmtractors  could 
have  persuaded  any  one  seeking  shelter  dnr- 
Ing  that  storm  to  go  into  or  under  plaintifl's 
house  in  preference  to  one  of  the  neighboring 
houses,  resting  uiwn  its  permanent  founda- 
tions ;  and  If  any  one,  during  the  storm,  had 
acted  upon  snch  advice  or  opinion,  he  would 
have  paid  dearly  for  the  advice. 

There  is  no  dispute  as  to  the  amount  of 
plaintiff's  loss. 

The  Judgment  appealed  from  la  annulled, 
and  it  is  now  ordiered,  adjudged  and  decreed 
that  the  plaintiff,  Adam  Slcklnger,  recover  of 
and  from  the  defendant  board  of  directors  of 
the  public  schools  for  the  parish  of  Orleans 
$3,153.35,  with  Interest  at  6  per  cent  per  an- 
num from  the  29th  of  September,  1915,  and 
the  costs  of  this  suit. 
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CAMP  V.  CAMP. 

(Supreme  Court  of  Louisiana.    June  12,  1920.) 

(Syllabu*  by  Editorial  Stalf.) 

I.  DIvoroo  «=3l72— Judgment     In     separation 

suit  held  not  res  Judicata  In  divoroe  action. 

A  judgment  in  a  separation  suit,  awarding 

plaintiff  wife  alimony  for  12  montbe,  held  not 


res  Jndieata  in  a  aubsequent  suit  by  the  wife 
for  divorce  and  alimony. 

2.  DIveree  «929e(6)— Award  vf  OMtvdy  ef 
ive  ysar  eld  firt  fa  wife  baM  praper. 
In  a  divorce  proceeding,  wherein  the  wifa 
soo^t  the  custody  of  a  five  year  old  girl,  a 
decree,  awarding  the  cnstody  to  the  wife,  al- 
though very  poor  and  largely  dependent  upon 
ber  father  for  support,  'held  proper;  defendant 
being  amply  able  to  pay  alimony. 

Appeal  from  Second  Jndidal  District 
Court,  Parish  of  Wcibeter;  J.  N.  Sandlln, 
Judge. 

Suit  by  Mrs.  Florence  Camp  against  Jona- 
than N.  Camp,  for  divorce^  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

McDonald  ft  Langston,  of  Mlnden,  for  ap- 
pellant 
li.  K.  Watkins,  of  Mlnden,  for  appdlee. 

SOldMERVILLB,  J.  Plalntifl  sued  the  de- 
fendant, her  husband,  for  divorce,  and  based 
her  action  upon  a  Judgment  of  separation 
from  bed  and  boaid,  rendered  more  than  one 
year  prior  to  the  filing  of  the  petition  in  this 
case.  She  aaked  to  be  awarded  the  custody 
of  their  little  girl,  and  for  alimony  for  her- 
self and  child.  Defendant  filed  a  plea  of  res 
Judicata  to  the  claim  for  alimony  and  a  plea 
of  estoppel  to  the  same  item.  He  then  an- 
swered, asking  that  he  be  awarded  the  cus- 
tody of  the  minor  child  for  a  part  of  the 
time,  if  not  for  the  entire  time. 

The  two  pleas  were  referred  to  the  merits 
of  the  cause,  and  there  was  Judgment  In 
favor  of  plaintiff,  awarding  her  a  final  di- 
vorce and  the  cnstody  of  her  little  girl,  and 
for  alimony  in  the  sum  of  $15  per  month  for 
the  plaintiff  and  $10  per  month  for  the  minor 
child,  Lottie  B.  A.  Camp. 

Defendant  appealed,  and  plaintiff  has  an- 
swered the  appeal,  and  asks  that  defendant 
be  condemned  In  damages  for  having  taken 
a  frivolous  appeaL 

[1]  The  only  matter  contested  in  the  case 
was  the  daim  for  alimony  by  plaintiff  for 
herself  and  ber  minor  child.  The  pleas  of  res 
Judicata  and  estoppel  which  were  filed  by  the 
defendant  to  the  daim  for  alimony  were  not 
passed  upon  by  the  court  but  they  were 
without  merit  The  Judgment  in  the  separa- 
tion suit  awarding  plalnUff  alimony  for  12 
months,  was  not  res  Judicata  in  tliia  case  for 
a  divorce  and  for  alimony. 

[2]  As  to  the  custody  of  tbe  Uttle  child. 
aged  about  five  years,  we  think  that  the  dis- 
trict Judge  ruled  properly  in  awarding  It  to 
the  care  and  keeping  of  the  mother,  although 
she  is  very  poor,  and  is  largely  dependent 
upon  her  father  for  support  But  the  father 
of  the  child  appears  to  be  amply  able  to 
support  it ;  and  to  pay  the  aUmouy  awarded 
in  the  Judgment  for  that  purpose. 

The  Judgment  appealed  from  is  affirmed. 


«=sFor  otiiar  casea  im  (ame  topic  ud  KET-NVUBBR  In  all  Ker-Numb«red  Dlgtata  and  Ind«x«  - 


Digitized  by 


Google 


MORROW  y,  KANSAS  CITT  SOUTHERN  RT.  CO. 
(8g  Bo.) 


217 


Nos.  22532,  2257a 

MORROW    V.    KANSAS   CITY   SOUTHERN 
RY.  CO.  8t  al. 

HICKMAN  V.  SAME. 

(Supreme  Conrt  of  Loniaiaiia.    lilay  8,  1920.) 

(BylUihtu  hy  the  Court.) 

Railroads  «=>335(l)— Contributory  negllganoe 
held  to  bar  reoovary. 
Where  the  negligence  of  peraona  who  at- 
tempt to  cross  a  railroad  track  in  front  of  an 
approaching  train  is  concurrent  with  that  of 
the  train  crew  up  to  and  inclusive  of  the  mo* 
ment  when  an  accident  is  nnavoidaUa,  there  can 
b«  BO  recovery  of  damages. 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Beauregard;  Jerry  Cline, 
Judge. 

Bait  by  Nettle  Morrow.  Indlvidaally,  etc., 
•gainst  the  Kansas  City  Sonthem  Railway 
Company  and  others,  together  with  a  suit  by 
E^hralm  Hickman,  Indlyidually,  etc.,  against 
the  same  defendants.  From  Judgments  for 
defendants,  plaintiffs  appeal.    AfiSrmed. 

Stewart  &  Powell,  of  De  Rldder,  for  appel- 
lants. 

Pu}o,  Llslcow  &  Martin,  of  Lake  Charles, 
for  appellees. 

MONROB,  0.  J.  These  suits  were  brought 
Xor  the  recovery  of  damages  sustained  by 
reason  of  the  killing,  by  defendant's  railway 
tndn,  of  George  W.  Morrow  and  Mrs.  Apol- 
lonia  Hickman,  at  the  village  of  Oretta,  on 
the  morning  of  December  11,  1915.  As  the 
persons  named  had  attempted  to  cross  the 
track  and  were  killed  by  the  same  train  and 
at  the  same  moment,  tiie  law  and  the  evi- 
dence are  equally  applicable  in  the  one  case 
as  In  the  other,  and  by  consent  the  cases 
were  ccKisolidated. 

It  appears  that  Mr.  Morrow,  his  wife,  and 
his  mother-in-law,  Mrs.  Hickman,  contem- 
plated visiting  Lake  Charles,  which  lies  to 
the  southward  of  Oretta,  and  to  that  end, 
taking  a  train  which  was  due  to  pass  Oretta, 
where  they  lived,  at  some  time  before  day- 
light tn  the  morning,  they  accordingly  arose 
early,  and  were  ready  and  waiting  In 
Mr.  Morrow's  house,  when  the  train  appear- 
ed in  sight,  the  house  being  on  the  east  side  of 
the  track,  nearly  opposite,  and  108  feet 
distant  from,  the  railway  station  house, 
which  la  on  tlie  west  side  of  the  track. 
When  the  lights  of  the  train  were  seen,  the 
party  started  from  the  house  with  the  inten- 
tion of  crossing  the  track  to  the  platform, 
appnrtenant  to  the  station  house,  and  Clyde 
Coward,  a  lad,  then  in  his  fourteenth  year, 
was  given  a  lantern  with  which  to  signal  the 
train,  since  that  particular  train  stopped  at 
Oretta  only  when  signaled  or  when  it  carried 


passengers  to  discbarge.  Clyde  approadied 
the  platform  by  a  little  path  whldi  led 
straight  across  the  right  of  way  and  trade, 
and  be  was  followed  by  Mrs.  Morrow,  but 
Mr.  Morrow  and  Mrs.  Hickman  chose  a  more 
roundabout  way,  in  order,  probably,  to  avail 
themselves,  or  Mrs.  Hickman,  of  a  regular 
and  smoother  crossing,  so  that  Clyde  had 
reached  the  track  and  had  stood  there,  swing- 
ing his  lantern,  and  Mrs.  Morrow  Iiad  crossed 
the  track  and  reached  the  platform  in  safety, 
while  Mr.  Morrow  and  Mrs.  Hickman  were 
still  on  their  way;  and  when  they  reached 
and  were  crossing  the  track,  Mrs.  Hickman 
fell,  and  Mr.  Morrow,  who  was,  perhaps,  a 
step  or  so  ahead,  turned  back,  and  had  ]ust 
assisted  her  to  her  feet,  when  they  were 
struck  by  the  train  and  killed  Instantly.  The 
train,  consisting  of  a  locomotive  and  six  cars, 
ran  on  some  distance  beyond  its  usual  stop- 
ping place,  the  forward  end  of  one  of  the 
sleepers  being  about  opposite  the  southern 
end  of  the  platform,  where  the  head  of  the 
train  usually  stopped.  The  testimony  as  to 
the  character  of  the  night  is  conflicting,  that 
of  plaintiff's  witnesses  being  to  the  effect  that 
they  observed  no  particular  fog,  and  defend- 
ant's witnesses  testifying  that  the  fog  was 
uncommonly  dense.  "Rie  engineer  testifies 
that  he  did  not  see  Mr.  Morrow  or  Mrs.  Hick- 
man until  after  they  had  been  killed  and 
were  lying  npon  the  platform.  He  says  that 
he  did  not  see  the  boy  swinging  the  lantern 
until  he  was  within  five  car  lengths,  or  say, 
SCO  feet  of  him,  and  In  fact  that  he  then  saw 
only  the  light,  and  not  the  person  who  was 
swinging  it,  on  account  of  the  fog.  The 
fireman  testifies  that  he  saw  Mr.  Morrow 
and  Mrs.  Hickman  when  they  were  within 
40  feet  of  the  tra<^.  The  learned  trial  Judge 
concluded  tiiat  the  engineer  "had  relaxed 
bis  vigilance  at  the  time  the  stopping  signal 
was  first  given,  and,  if  looking  forward,  was 
peering  through  a  glass  whose  moisture 
rendered  his  vision  difficult  and  uncertain." 
"But"  (he  continnes)  "the  plaintiffs  cannot 
recover  if  the  deceased  contributed  to  the 
accident  by  their  own  negligence."  He  then 
carefully  analyzes  the  testimony  concerning 
the  speed  of  the  train,  its  distance  from  the 
decedents  when  they  stepped  on  the  track, 
and  the  possibility  of  stopping  the  train  In 
time  to  avoid  the  accident,  and  reaches  the 
conclusion  that  it  was  negligent  in  Mr.  Mor- 
row, even  as  a  vigorous  man,  to  have  at- 
tempted the  crossing  as  he  did,  and,  a  fortiori, 
negligent  for  him  to  have  made  the  attempt 
while  escorting  a  lady;  that,  if  there  was 
negligence  on  the  part  of  the  train  crew, 
there  was  concurrent  negligence  on  the  part 
of  the  decedents;  that  the  theory  that  the 
negligence  of  the  defendant  was  continuing, 
while  that  of  the  decedents  ended  when  they 
stcpx>^  upon  the  track, .  cannot  be  adopted; 
and  that  plaintiffs  are  not  entitled  to  recover. 
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We  do  not  find,  after  a  deliberate  consider- 
ation of  the  evidence,  that  any  other  conclu- 
sions are  authorized. 

The  Judgments  appealed  fram  are  there- 
fore affirmed. 


047  La.  496) 

No.    22784. 

Succestlon  of  PIZZATI. 

(Supreme  Court  of  Louisiana.    Oct  29,  1917. 
On  the  Merita,  May  81,  1920.) 

(Byllaiua  by  tie  CourtJ 

1.  Exeoutors  and  administrator*  «=»3I5(6)— 
SuooeMlon;  wIdotir'B  appeal  from  decree  pur- 
porting  to  establish  executor's  title  to  prop- 
erty not  Included  in  inventory  will  not  be  dis- 
missed a*  concluded  by  decree. 

Though  there  be  a  tinal  judgment  recognis- 
ing a  widow  in  community  and  a  uniyersal 
legatee  as  owners  in  indivision  of  all  the  prop- 
erty found  in  the  succession  of  the  deceased 
husband,  and  a  partial  partition,  followed  by  a 
supposed  final  decree  in  accordance  therewith, 
the  widow  is  entitled  to  a  hearing  concerning 
the-  status  of  property  not  included  in  the  in- 
Tentory  or  otherwise  taken  into  account,  and 
with  respect  to  which  the  executor  has  obtained 
an  ez  parte  judgment,  purporting .  to  establish 
its  status  as  succession  property  and  to  deter- 
mine her  interest  therein,  and  her  appeal  from 
such  judgment,  so  obtained,  will  not  be  dis- 
missed on  the  ground  that  she  is  concluded  by 
the  judgment  previously  rendered. 

(Additionia  8yllabu$  by  Sditoriia  Biaff.) 

2.  Exeontore  and  admhilstraton  4=>3I4(I)— 
Testamentary  exeeutor  does  not  have  right 
to  apply  for  ex  parte  Judgment  putting  widow 
and  universal  legatee  in  possession  of  ua- 
Inveatorled  property. 

A  testamentary  executor  does  not  have  the 
right  to  apply  in  his  name  alone,  and  bare  an 
ez  parte  judgment  signed,  sending  the  widow 
and  umversal  legatee  into  possession  of  unin- 
ventoried  property,  the  widow  and  legatee  not 
being  made  parties;  the  prefer  course  being  to 
apply  for  a  supplementary  inventory  and  to 
rule  the  hoirs  and  legatees  into  court  for  deliv- 
ery of  the  estate. 

Appeal  from  Civil  District  Court,  ParliA 
of  Orleans;  E.  K.  Skinner,  Judge. 

In  the  matter  of  auccesslon  of  Salvatore 
Pizzatl.  Appeal  by  Mrs.  Frances  Valenzano 
Pizzati,  widow,  from  a  supposed  final  decree 
of  partition.  On  motion  by  John  Alonzo 
Woodville,  testamentary  executor,  and  Bob- 
ert  Woodville,  legatee  to  dismiss.  Motion 
denied,  and  decree  annulled  and  reversed,  and 
canse  remanded. 

Edgar  M.  Cahn  and  E.  Howard  MoCaleb, 
both  of  New  Orleans,  for  appellant. 

WnkeLsplel,  Hart  &  Davey  and  J.  tU  War- 
ren Woodville,  all  of  New  Orleans,  for  ap- 
pellees Woodville. 


Statement  of  tbe  Case. 

MONBOB,  O.  J.  By  a  Judgment  of  this 
oourt  which  became  final  in  the  spring  or 
early  summer  of  tbis  year,  Mrs.  Frances 
Valenzano  Pizzati  was  recognized  as  the 
widow  In  community,  and  Bobert  WoodvUle 
as  the  aniyeraal  legatee  of  Salvatore  PlBcatl, 
and  the  case  was  "remanded  for  further 
evidence  on  the  opposition  of  H.  H.  Newman" 
(claiming  as  a  creditor  of  the  decedoit). 
Thereupon,  on  June  15,  the  widow,  the  1^- 
atee,  and  the  executor  appeared  before  a 
notary,  and  the  two  first  mentioned  declared 
that  they  desired  "to  partition  certain  as- 
sets in  the  succession,"  which  they  proceeded 
to  enumerate,  and  which,  after  the  deduction 
of  certain  amounts,  due  to,  or  reserved  for, 
creditors,  were  valued  at  $63,191.30,  and 
were  delivered  by  the  executor  to  the  parties, 
respectively,  share  and  share  alike,  and  as 
agreed  on. 

Thereafter,  on  June  29,  the  same  two  par- 
ties, together  with  the  executor,  presented  a 
petition  to  the  district  court  in  which  they 
alleged: 

"That  the  Supreme  Court  *  •  •  has  de- 
cided that,  after  payment  of  all  the  debts  and 
charges  of  this  estate,  the  residue  shoold  be 
divided  equally  between  Mrs.  Frances  Valensa- 
no,  widow,  *  •  •  and  Bobert  WoodviUe,  leg- 
atee; •  •  •  that  the  said  judgment  •  •  • 
is  now  final,  and  has  been  made  the  judgment  of 
this  court;  that  there  should  be  a  judgment  of 
this  court  herein,  recognizing  Mrs.  Frances  Tal- 
enzano,  widow  in  community,  •  »  •  and 
Bobert  WoodviUe,  legatee,  as  owners,  in  the 
proportion  of  one  undivided  half  each  of  all  the 
property  *  •  •  in  the  state  of  Louisiana 
left  by  the  deceased,  Salvatore  Pizzati,  partic- 
ularly as  follows:  [then  follows  the  enamera- 
tion  and  description  of  a  certain  piece  of  real 
estate  on  Canal  street  in  New  Orleans,  and 
the  allegations  that  all  the  debts  have  been 
paid  with  the  exception  of  the  contested  claim 
of  H.  H.  Newman,  for  which  $1,000  have  been 
reserved,  and  the  prayer  for]  judgment  herein, 
recognizing  Mrs.  Frances  Valenzano,  widow  in 
community  •  *  *  and  Bobert  Woodville, 
legatee,  as  the  sole  and  only  owners,  in  the  pro- 
portion of  one  undivided  half,  each,  of  all  the 
property  •  •  *  situated  in  the  state  of  Lou- 
isiana, left  by  the  deceased,  Salvatore  Pizzati, 
particularly  the  property  hereinbefore  describ- 
ed," etc. 

—which  Judgment  was  rendered  as  prayed 
for. 

On  July  12  following,  the  executor  filed 
anothn:,  ex  parte,  petition,  setting  forth  the 
judgment  which  had  been  so  obtained,  al- 
leging that,  having  seizin,  he  was  charged 
with  the  delivery  to  the  widow  in  community 
and  the  universal  legatee  ctf  all  the  assets 
of  the  succession,  further  alleging  that  the 
decedent  had  left  "a  plot  of  ground,  with  a 
tomb  thereon,  described  as  plot  'No.  1  In  block 
B'  in  the  Metairie  Cemetery    •    •    •    acgnir- 
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ed  by  Salvatore  Plzcatl  from  tb«  Metalrie 
Cemetery  Asa's  on  July  15, 1902,  and  had  left 
also  a  contract  entered  Into  in  perpetuity 
by  the  said  Salvatore  Pizzatl  and  the  Metair- 
le  Cemetery  Ass'n,  dated  Jnne,  1003,  and  that 
there  should  be  a  Judgment  herein  describing 
this  pr<4>erty  and  soidiBg  the  owners  there- 
of into  possession";  and  praying  that  there 
be  Judgment  recognizing  the  widow  and  the 
l^atee  as  the  owners  of  said  lot  and  tomb, 
in  the  proportl(»is  of  an  undivided  half  ln< 
terest  to  each. 

And  there  was  Judgment  so  recognizing 
said  parties  and  sending  them  into  posses- 
sion, from  which  Judgment  the  widow  to(d£ 
the  appeal,  the  motion  of  the  executor  and  of 
the  legatee  to  dismiss  which  is  now  the  sub- 
ject of  consideration. 

After  alleging  the  various  proceedings  and 
Judgments  as  hereinabove  set  forth,  the 
movers  further  allege: 

"That  the  judgment  from  which  the  appeal  la 
taken  •  •  •  only  carries  out  and  makes  ex- 
ecutory the  prior  judgments  of  the  Supreme 
Court  and  of  the  dvil  district  court,  in  recog- 
nising the  widow  •  •  •  and  the  universal 
legatee  aa  the  owners,  in  the  proportiona  of  one 
undivided  half,  each,  of  certain  property,  not  de- 
scribed in  full  in  the  judgment  on  page  12  of  the 
transcript  [being  the  judgment  of  the  dvU  dia- 
trict  court  last  above  mentioned],  but  which 
was  covered  by  the  terms  of  said  Judgment, 
including  property  of  every  kind,  nature  and  de- 
scription left  by  the  deceased.  l%at  all  the 
issues  have  been  settled  and  decided  in  this 
cause  save  and  except  the  claim  of  Horace  H, 
Newman,  and  there  is'noUiing  for  this  court  to 
pass  on,  and  that  no  appeal  can  be  taken  from 
the  judgment  herein,  which  only  carries  out 
the  decree  of  the  Supreme  Court  and  is  only  an 
ampliiication  of  this  judgment  secured  upon  the 
petition  of  Mrs.  Salvatore  Fissatl  *  •  *  and 
only  presents  a  moot  qaestion  of  law  and  fact." 

Opinion. 
[1]  It  la  nowhere  suggested  that  the  lot 
and  tomb  in  question  were  ever  inventorled> 
or,  save  in  the  petition  of  the  executor  upon 
which  the  Judgment  appealed  ^m  is  pred- 
icated, have  ever  been  taken  into  account 
as  the  property  of  Pizzatl's  succession ;  and, 
as  the  appellant  was  not  a  party  to  that  peti- 
tion, and  has  never  been  afforded  an  op- 
portunity to  controvert  its  allegations,  it  fol- 
lows that  she  is  within  her  rights  in  taking 
this  appeal,  since  the  Judgment  appealed 
from,  rendered  without  any  request  from  or 
notice  to  her,  purports  to  fix  the  status  of 
the  lot  and  tomb  as  succession  property,  and 
to  decree  her  to  be  the  owner  thereof  in 
indivlsion  with  the  universal  legatee.  It 
may  be  that  when  It  la  shown  contradicto- 
rily with  her  to  be  succession  property  she 
will  find  herself  bound,  quoad  her  Interest, 
by  the  Judgments  which  preceded  the  Judg- 
ment appealed  from,  but  that  showing  has 
not  yet  been  made,  and  she  Is  not  yet  so 
bound. 


The  motion  to  dismiss  One  appeal  is,  ac- 
cordingly, overruled. 

On  the  Merits. 

DAWKINS,  J.  [11  The  condition  of  the 
record  In  this  case  Is  fully  set  forth  ta  the 
opinion  on  the  motion  to  dismiss  the  appeal, 
and  there  is  no  necessity  of  repeating  it  here. 
The  only  question  to  be  determined  is.  Did 
the  executor  under  the  will  have  the  right  to 
apply  in  his  name  alone  and  have  an  ex 
parte  order  or  Judgment  signed  sending  the 
widow  and  universal  legatee  into  possession 
of  a  piece  of  property  which  had  not  been 
placed  upon  the  Inventory,  and  to  which  pro- 
ceeding they  were  in  no  wise  made  parties 
or  allowed  to  be  beard?  True  bis  function  is 
to  deliver  the  estate  in  accordance  with  the 
terms  of  the  will;  but  this  duty  is  limit- 
ed to  the  undisputed  property  and  assets  of 
the  decedent,  and  does  not  include  property 
not  placed  upon  the  inventory,  or  which  the 
heirs  and  legatees  may  or  may  not  wish  to 
accept  when  confronted  contradictorily  with 
that  Issue.  In  sutA  circumstances,  the  prop- 
er course  Is  to  apply  for  a  supplemental  In- 
ventory, and  to  rule  the  heiia  and  legatees 
into  ooort  for  delivery  of  the  estate,  not  to 
apply  to  liave  them  Judicially  recognised  as 
such  in  an  ex  parte  application  without  in 
any  manner  citing  or  making  them  parties 
thereto. 

For  the  reasons  assigned,  the  Judgment 
and  decree  appealed  from  la  therefore  annul- 
led and  reversed,  and  this  cause  remanded,  to 
be  proceeded  with  according  to  law  and  the 
views  herein  expreesed.  Appellee  to  pay 
costs. 


(147  lA  tm 


No.  22175. 


QAULT  et  al.  v.  PINELAND  NAVAL  STORES 
CO. 

(Supreme  Court  of  Louisiana.  Dee.  1,  1919. 
Rebeaiing  Denied  March  1,  1920.  Applica- 
tion to  Correct  Mandate  Denied  June  80, 
1920.) 

(Svttabut  hv  Editorial  Biaff.) 

I.  Master  and  servant  «=>28l(l)~MaBaoer'8 
contributory  negligence  held  not  shown. 
In  action  for  injuries  to  ininor  employed  aa 
process  manager  in  turpentine  plant,  but  doing 
special  work  in  altering  retort  caused  by  neg- 
ligence of  his  assiatant  manager,  evidence  held 
insuflSdent  to  show  contributory  negligence. 


2.  Appeal  and  error  «s»l73(l3)  —  Question 
largely  one  of  law  will  be  passed  en  by  ap- 
pellate oourt,  though  not  pleaded. 
Though  in  action  for  injuries  to  servant 
defense  that  plaintifC  was  a  vice  prindpal  and 
responsible  for   act  of  his  assistant  manager 
which  caused  the  injury  was  not  pleaded,  ap- 
pellate  court   will   consider  it   where   it  was 
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Wgel7  a  question  of  law,  determinable  from 
the  '  vidence  in  the  record. 

3.  Master  and  servant  «=>  1 89  (2)— Negligence 
of  superior's  assistant  held  tliat  of  eoservant. 

A  servant,  while  performing  tiis  duties  as 
process  manager  in  turpentine  plant,  could  not 
recover  for  injuries  resulting  from  negligence 
of  bis  asaiatant  manager. 

4.  Master  and  servant  «=>I90(3)— Negligence 
of  assistant  of  superior  Injured  while  doing 
ordinary  work  held  actionable. 

Process  manager  in  a  turpentine  plant  may 
recover  for  personal  injuries  caused  by  negli- 
gent act  of  bis  assistant  manager  where  at 
time  of  injury  manager  was  engaged  in  altering 
retorts  in  accordance  with  desire  of  manage- 
ment to  change  somewhat  the  system  previously 
used  and  to  avoid  the  hiring  of  a  regular  boiler 
maker. 

5.  Master  and  servant  «=32I7(S)— Risks  from 
absence  of  safety  devices  held  assumed. 

Process  manager  in  turpentine  plant  in- 
jured by  explosion  of  retort  while  doing  the 
ordinary  work  as  a  boiler  maker  of  altering 
the  retorts  assumed  the  risk  of  injury  from  the 
absence  of  safety  devices  where  as  process 
manager  for  four  months  be  bad  knowledge  of 
the  conditions. 

6.  infants  «=s>88— Minors;  parents'  aotlon  for 
Injuries  to  minor  son  abates  on  attainment  of 
majority. 

Where  in  action  by  parents,  for  injuries  to 
son  the  son  was  made  a  party  plaintiff  on  tiis 
becoming  of  age  prior  to  trial,  the  action  of 
the  parents  abates  under  Civ.  Ciode,  art.  2316. 

7.  Damages  «s»l3l  (2)— Servant  held  entitled 
to  recover  $2,302  for  temporary  Injurios. 

A  minor  servant  earning  $100  a  month,  who 
suffered  a  broken  leg  and  other  wounds  con- 
fining him  to  hospital  for  several  weeks,  and 
keeping  him  from  work  for  several  months,  init 
was  fully  recovered  at  time  of  trial,  was  entitled 
to  recover  $2,000,  plus  his  hospital  and  doc- 
tors' fees  amounting  to  $302. 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Alfred  M.  Barbe. 
Judge. 

Action  by  Jolui  Gault  and  wife  against  the 
Pineland  Naval  Stores  Company,  In  which 
Frank  Gault,  on  becoming  of  age,  was  made 
a  party  plaintiff.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Reversed,  and  Judg- 
jaemt  entered  for  plaintiff  Frank  Ganlt. 

Smith  tc  Carmouche,  of  Orowl^,  for  ap- 
pellants. 

A.  P.  Pnjo  and  C.  R.  Liskow,  both  of  Lake 
Charles,  for  aK>ellee. 

DAWEINS,  J.  nalntUtB,  the  father  and 
mother  of  Frank  Gault,  then  a  minor, 
brought  this  suit  for  personal  injuries  to 
their  said  son,  alleged  to  have  been  received 
through  the  fault  and  negligence  of  the  de- 
fendant   Prior  to  the  trial  Frank  Gault  be- 


came of  age,  and  was  made  a  party  plabatiff. 

Defendant  made  a  general  denial,  and,  in 
the  alternative,  averred  that,  if  the  bald 
Frank  Gault  was  injured,  the  same  was  cana- 
ed  throu^  the  negligence  of  a  fellow  lerr- 
ant;  that  he  assumed  the  risks  of  his  em- 
ployment, and  was  guilty  of  oontrlbntory  neg- 
Ilgenoe. 

The  lower  court  gave  Judgment  for  defend- 
ant; and  plalntlflb  have  appealed. 

Statement  of  Cose. 

Frank  Gault  commenced  work  for  defoid- 
ant  in  one  of  its  process  buildings,  forming 
part  of  a  large  turpentine  plant,  at  the  ag» 
of  19  years,  and,  having  worked  under  the 
foreman  or  manager  of  that  building  for 
about  6  months,  was  promoted  to  the  position 
of  process  manager  at  a  salary  of  $100  per 
month,  and  the  former  manager  was  dismiss- 
ed. About  the  same  time  one  Lewis  was 
made  assistant  process  manager  under  Oaolt 

As  a  part  of  the  machinery  and  appllanoes 
for  producing  the  turpentine,  there  were  a 
number  of  large  retorts  or  metal  cyUndws 
constructed  in  an  upright  position  In  the 
building,  extending,  as  we  gather,  from  the 
first  to  the  second,  and  probably  the  third, 
floors,  and  with  diameters  of  several  feet 
These  retorts  were  connected  with  the  bcA- 
ers  of  the  plant  by  iron  pipes,  through  which 
steam  was  conveyed  Into  each  of  them.  The 
pine  wood  was  cut  into  small  pieces  or  chips 
and  placed  in  the  retorts,  and,  when  the 
steam  was  turned  in,  the  rosin  In  the  chips 
was  reduced  to  a  vaporous  form  and  carried 
off  with  the  steam  into  a  condenser,  where 
both  were  converted  to  liquid,  the  rosin  or 
turpentine  rising  to  the  top,  and  the  water, 
because  of  its  greater  spedflc  gravity,  slnkinc 
to  the  bottom.  The  steam  pressure  capacity 
of  the  retorts  was  30  pounds  to  the  square 
inch,  while  that  In  the  boilers  was  80  and 
the  flow  of  steam  going  Into  the  retorts  was 
regulated  by  hand  valves  in  the  pipes  leading 
from  the  boilers.  The  pressure  was  further 
regulated  by  automatic  valves  on  top  of  the 
retorts,  whi(A  would  open  at  a  given  pres- 
sure, and  also  by  hand  valves,  which  had  to 
be  opened  whenever  the  necessity  arose 
The  pipes  leading  from  the  boilers  to  the 
retorts  were  2  Inches  In  diameter  up  to  within 
a  few  indies  of  the  retorts,  at  which  point 
they  were  reduced  to  1%  inches.  The  au- 
tomatic safety  Talvea  on  top  were  one  indk 
In  diameter,  and  the  hand  valves  for  reliev- 
ing the  pressure  from  above  were  4  Inches  in 
diameter,  and  were  always  opened  whenever 
the  automatic  valves  blew  open  (as  a  warn- 
ing) to  prevent  the  excess  pressure  of  steam 
bursting  the  retorts. 

Some  two  or  three  days  prior  to  the  20th 
of  May,  1914,  the  management  of  the  tur- 
pentine plant,  because  of  the  fact  that  it  was 
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not  proving  a  xtaylng  proposition,  decided  to 
make  changes  in  the  system,  one  of  which  re- 
quired that  certain  work  be  done  on  the  in- 
side of  the  retorts.  liock,  the  general  man- 
ager, and  Bond,  the  assistant  general  man- 
ager, sent  for  plaintiff  Frank  Oault  and  dis- 
cussed with  him  the  qnestlon  of  these  changes. 
Be  was  asked  If  he  thought  he  could  do  the 
work  without  Incurring  the  expense  to  the 
company  of  employing  a  regular  boiler  maker. 
Gault  replied  that  he  thought  he  could.  Ac- 
cordingly, at  about  7  o'clock  on  the  morning 
of  May  20th,  he  (Gault),  with  two  or  three 
laborers,  entered  one  of  the  retorts,  which, 
of  course,  was  empty,  and  began  changing 
and  fitting  the  pipes  and  parts  as  contemplat- 
ed. Plaintiff's  work,  from  time  to  time,  took 
him  back  and  forth  to  the  shops,  some  distance 
away  in  another  building  of  the  plant,  for 
the  purpose  of  cutting  and  fitting  the  pipes, 
and  the  remainder  of  hia  time  was  employed 
In  doing  the  work  In  the  retort  At  about 
9:30  o'clock  of  the  same  day  (May  20th)  one 
of  the  retorts  exploded,  with  ihe  result  that 
the  end  of  the  building  was  wrecked,  and 
Frank  Oault,  who  at  the  moment  was  just 
walking  out  of  the  door  on  some  errand  In 
connection  with  the  wort:  which  be  was  do- 
ing, was  seriously  injured. 

Plaintiff  had  had  no  previous  experience  in 
a  turpentine  plant  up  to  the  time  of  hia  em- 
ployment, some  ten  months  before,  but  ap- 
I)ears  to  have  been  a  bright  young  man,  and 
was  rapidly  promoted. 

It  is  contended  by  plaintiffs  that,  when 
Gault  was  directed  to  do  this  particular 
work,  be  was  rdieved  of  bis  duties  as  pro- 
cess manager,  and  that  Lewis,  his  assistant, 
tb^«by  became  manager  in  diarge  of  the 
bnilding.  However,  they  have  failed  to  show 
that  be  was  expressly  relieved  by  a  fair 
pr^wnderance  of  the  evidence,  and  we  con- 
clude that  Gault  was,  at  least  in  name,  still 
process  mauagrer;  but,  because  of  the  drcum- 
Btances  in  which  he  was  placed,  we  think  he 
was  physically  unable  to  attend  to  those  du- 
ties as  be  did  before  the  work  began. 

Opinion.  . 

[1]  Taking  the  defenses  up  In  reverse  or- 
der, the  evidence  utterly  fails  to  show  any 
oratrlbutory  negligence  on  the  part  of  Frank 
Gault  The  thing  whicb  caused  the  explosion 
and  the  consequent  injury  was  the  negligence 
of  Lewis  in  falling  to  open  the  four-inch  hand 
Talve  to  itermit  the  escape  of  the  excess  steam 
in  the  retort  which  the  automatic  valve 
would  not  take  care  of.  Plaintiff  Frank 
Gault  had  nothing  to  do  with  this,  and,  even 
if  it  be  conceded  that,  as  process  manager, 
tt  was  his  duty  to  see  that  all  matters  of  this 
sort  were  attended  to  at  the  time  of  the  ao- 
cddent,  his  attention  was  so  taken  up  with 
the  work  in  hand  it  was  impossible  for  blm 


to  have  discovered  the  negligence  and  prevent- 
ed the  explosion. 

[2]  The  defense  that  Gault  was  a  vice  prln- 
Apal  or  superior  employ^,  and  therefore  re- 
sponsible for  the  faults  of  those  employed 
under  him,  so  as  to  preclude  his  recovery  for 
injuries  arising  from  their  negligence,  Is  not 
pleaded,  but,  being  largely  a  question  of  law, 
determinable  from  the  evidence  in  the  record 
bearing  ui)on  the  other  questions,  we  are, 
we  think,  warranted  in  passing  upon  It 

[3, 4]  Undoubtedly,  if  plaintiff  bad  been  In- 
jured while  performing  bis  duties  as  process 
manager,  as  the  result  of  negligence  of 
Lewis,  while  In  the  discharge  of  his  duties 
as  assistant  manager,  plaintiff  could  not  re- 
cover, because  he  was  the  superior  ofQcer  of 
Lewis  who  was  under  plaintiff's  direction 
and  control.  Linemueller  v.  Arthur,  127 
La.  500,  53  South.  732,  Ann.  Cas.  1912A, 
1008;  McCormick  v.  Alfred  S.  Amer  &  Co., 
131  lA.  227,  69  South.  127. 

If  the  laborers  with  whom  plaintiff  was  at 
the  time  working,  had  been  Injured  through 
some  negligent  act  of  his,  they  could  not  have 
recovered  of  the  common  employer,  because 
plaintiff  was,  quoad  that  particular  work, 
their  fellow  servant  Gyc.  voL  26,  pp.  1316 
and  1321 ;  Labatt  on  Master  and  Servant,  voL 
2,  p.  1541,  S  63a  If  they  bad  been  injured 
through  Lewis'  negligence,  while  in  the  dis- 
charge of  bis  duties  as  assistant  manager, 
they  oould  unquestionably  bave  recovered. 
See  same  authorities.  Had  plaintiff  been 
Injured,  whUe  so  working,  as  the  fault  of 
these  oolaborers,  he  could  not  have  recovered, 
because  he  was  their  fellow  servant  In  ^- 
ther  the  first  or  third  case  Just  given  it  would 
have  made  no  difference  that  plaintiff  still  re- 
tained his  official  position  as  manager.  The 
emidoyer's  liability  would  turn  upon  the  na- 
ture of  the  work  which  he  was  performing. 

If  the  employer  Is  relieved  from  liability 
to  plaintiff  and  to  others,  notwithstanding  bis 
retention  of  his  official  relation,  because  of 
the  nature  of  the  particular  work  which  he 
is  performing,  thereby  forcing  upon  him  the 
consequences  of  Ms  temporary  relation  to  the 
other  labors  of  a  fellow  servant,  precluding 
bis  recovery  for  their  faults,  why  should  he 
not  reap  the  corresponding  benefits  of  his 
position  as  a  ccdaborer  of  theirs,  which  was 
the  right  to  recover  for  the  negligence  of 
Lewis  when  acting  as  assistant  manager? 

Tbb  answer  would  doubtless  be  that  he 
still  retained  his  relation  of  superior  to 
Liewls.  But,  if  this  were  sutBdent,  the  injur- 
ed colaborer  in  that  particular  work  mention- 
ed in  the  first  case  should,  with  equal  logic, 
be  able  to  say  to  his  employer: 

"Although  this  man  was  my  coempIoyS,  you 
permitted  him  to  retain  hia  position  as  man- 
ager with  aathority  over  me,  and  yon  are  there- 
fore liable  for  the  acts  of  your  vice  principal 
notwithstanding  he  was  not  engaged  in  sach 
duties  when  I  was  injured." 
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To  hold  that  plaintiff  could  not  recover  In 
audi  circumstances  would  be  to  say  that  an 
employer  can  in  such  cases  reap  all  of  the 
benefits  and  advantages  of  such  change  of 
duties,  notwithstanding  the  same  were 
brought  about  by  his  own  direct  orders,  and 
Incur  none  of  the  liabilities,  and  which  Is 
not  the  course  of  either  legal  or  equitable 
principles. 

[E]  Plaintiff  also  contends  that  there  were 
a  number  of  other  failures  of  duty  on  the 
part  of  the  defendant,  such  as  the  absence  of 
a  reducer  between  the  boilers  and  the  retorts 
to  take  care  of  the  excess  pressure  of  the  f  or^ 
mer  over  the  latter,  and  the  providing  of  a 
one-inch  automatic  safety  valve  to  take  care 
of  the  quantity  of  steam  which  catne  into  the 
retort  through  a  1^-indi  pipe;  also  the  fail- 
ure to  provide  outlets  for  water  accumulating 
under  the  retort  from  condensed  steam,  and 
whlcdi  it  is  claimed  augmented  the  force  of 
the  explosion  very  materially  because  of  the 
expanding  and  vaporizing  of  the  water 
brought  about  as  the  effect  of  the  vacuum 
created  by  the  removal  of  atmospheric  pres- 
sure following  the  initial  explosion  of  the 
retort  The  evidence  is  not  altogether  dear 
as  to  just  how  far  these  precautions  would 
have  gone  toward  preventing  the  explosion, 
but  the  experts  called  for  the  defendant 
swore  that  there  was  almost  a  total  lack  of 
safety  devices  at  this  particular  plant.  How- 
ever, Inasmuch  as  plaintiff  knew  of  these  con- 
ditions by  virtue  of  having  worked  around 
the  plant  for  some  ten  months,  about  four 
months  of  that  time  as  process  manager,  he 
must  have  assumed  the  risks  incident  there- 
to, save  and  except  to  the  extent  of  the  negli- 
gence of  Lewis  in  failing  to  open  the  hand 
valve  as  his  duties  required  him  to  do. 

[6]  FVank  Ganlt  having  become  of  age  and 
now  being  a  party  plaintiff  In  the  suit,  the 
acticm  of  the  mother  and  father  was  neces- 
sarily abated.    C.  C.  281S. 

[7]  The  plaintiff  was  quite  seriously  in- 
jured, one  of  his  legs  being  broken,  and  other 
wounds  and  contusions  inflicted,  which  caused 
him  to  lie  in  hospital  for  several  weeks.  He 
was  not  able  to  return  to  his  work  for  sev- 
eral months,  but  at  the  time  of  the  trial  bad 
about  recovered.  He  was  earning  $100  per 
month,  and  in  view  of  his  loss  of  time,  suffer- 
ing, etc.,  we  think  he  is  mtltled  to  recovw 
the  sum  of  $2,000,  plus  his  hospital  and  doe- 
tors'  fees,  amounting  to  $302,  or  a  total  of 
$2,302. 

For  the  reasons  assigned,  the  Judgment  ap- 
pealed from  is  annulled  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed  that 
the  plaintiff  Frank  Gault  do  have  and  re- 
cov»  of  the  defendant,  Plneland  Naval 
Stores  Ck>mpany,  Judgment  in  the  full  sum 
of  $2,302,  with  l^al  interest  from  Judicial 
demand  until  paid,  and  that  defendant  pay 
all  costs. 


(147  I/i.  501) 

No.   23968. 

RAU  V.  OHERDA. 

In  n  RAU. 

(Supreme  Court  of  Loaisiana.    May  81,  1920. 
Rehearing  Denied  June  80,  1920.) 

(SvOaiiu  by  the  Court.) 

Appeal   and   error  «=s>ll75(2)— Judgmaot  oo 

the  merits,  In  case  not  doolilad  by  trial  oourt. 

Is  prematura. 

On  an  appeal  to  a  court  of  appeal  from  a 

judgment  dissolving  a  writ  of  sequestration,  on 

a  rule  in  a  case  which  has  not  been  pat  at  issne 

in,  or  decided  by  the  trial  court,  a  judgment  on 

the  merits  by  the  appellate  court  is  premature 

and  unanthorised,  and  will  be  set  aside. 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  Max  Ran  against  Mrs.  A.  Oherda, 
in  which  plaintiff  obtained  a  writ  of  seques- 
tration. Writ  dissolved  on  moticm,  and  idain- 
tiff  appealed,  and,  pending  defendant's  ex- 
ceptions in  the  district  court  to  the  suffidency 
of  the  petition,  the  Court  of  Api)eal  decided 
that  the  sequestration  was  iMutly  wrongful 
and  should  be  dissolved  In  pert  and  main- 
tained in  part,  and  plaintiff  applies  for  cer- 
tiorari or  writ  of  review.  Judgment  set  aside, 
and  diuse  remanded  to  Court  of  AppeaL 

Cbarlea  RofRn  and  J.  D.  Dresner,  both  of 
New  Orleans,  for  applicant. 

Qeorge  Montgomery,  of  New  Orleans,  tor 
respondent. 

MONROB,  a  3.  PUintifl  brought  this  suU 
for  the  price  of  goods  sold  and  delivered,  and 
claiming  $200  as  a  balance  due  on  a  bUl  for 
$500,  and  alleging  nonpayment  after  demand, 
a  vendor's  privilege,  and  the  fear  tbiat  defoid- 
ant  would  either  send  the  jfioperty  out  of  the 
Jurisdiction  or  conceal  or  dispose  of  It  dur- 
ing the  pendency  of  the  suit,  obtained  a  writ 
of  sequestration,  under  which  a  seizure  was 
made,  and  whldi  defendant  thereafter  moved 
to  dissolve,  on  the  ground  that  the  afi9davlt 
was  untrue.  The  rule  having  been  made  ab- 
solute and  the  writ  dissolved,  with  attorney's 
fees,  and  a  reservation  of  the  right  to  claim 
further  damages,  plaintiff  appealed,  and 
thereupon,  on  May  1, 1919,  defendant  filed,  in 
the  district  court,  exceptions  to  the  effect  that 
the  allegations  of  the  petition  were  too  vague 
to  permit  an  answer ;  that  she  is  a  married 
woman,  and  cannot  be  sued  for  a  debt  of  the 
community;  that  she  is  entitled  to  oyer  of 
the  statement  mentioned  in  the  petition ;  and 
that  the  petition  falls  to  state  whether  plain- 
tiff is  suing  on  a  contract  or  quantum  meruit, 
and,  if  on  a  contract,  whether  it  is  verbal  or 
written.  On  June  24  following,'  defendant 
moved  that  she  be  permitted  to  obtain  the  re- 
lease of  the  sequestered  property  upon  fur 
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nlshlng  bond  In  the  som  of  $300,  and  we  gath- 
er from  the  pleadings  that  the  bonding  was 
allowed.  That  being  the  situation  In  the  dis- 
trict conrt,  the  Court  of  Appeal  handed  down 
an  oplnlMt,  probably  In  the  early  part  of  Feb- 
mary,  1920,  In  which  It  held  that  there  bad 
been  two  contracts,  by  one  of  which  defend- 
ant had  bought  fnmitnxe  at  the  agreed  price 
of  $300,  and  by  the  other  of  which  she  had 
made  a  similar  purchase  to  the  amount  of 
$200;  that  the  $300  lot  had  been  paid  for. 
and  that  the  sequestration  of  It  had  been 
wrongful,  and  should  be  dissolved,  but  that 
the  sequestration  of  the  $200  lot  was  author- 
ized and  should  be  maintained.  Hie  decree^ 
however,  reads  as  follows: 

"For  the  reaaona  assigned,  it  is  therefore  or- 
dered •  •  •  that  the  judgnnnt  of  the  lower 
conrt  be  aminlled  *  *  *  in  so  far  as  it  made 
absolute  the  rule  dismissing  the  writ  of  seques- 
tration, *  *  •  and  that  there  now  be  judg- 
ment in  favor  of  said  plaintiff  *  •  *  and 
against  the  defendant  *  *  •  in  the  full  sum 
of  $200  with  legal  interest  thereon  from  Jndl- 
dal  demand  until  paid,  together  with  recogni- 
tion of  plaintiff's  lien  and  vendor's  privilege, 
but  only  and  solely  upon  the  lot  of  furniture 
which  was  the  subject  of  the  said  second  con- 
tract, and  which  furniture  is  now  held  by  plain- 
tiff under  M^  writ  of  sequestration.  It  is  fur- 
ther ordered  *  *  •  that  there  be  Judgment 
in  favor  of  Mrs.  A.  Oherda,  •  •  *  recognis- 
ing her  as  the  owner  of  the  tarnitnre  seques- 
tered *  *  *  by  said  Max  Ran,  and  which  is 
now  in  his  possession,  and  which  was  paid  for 
in  full  to  the  value  of  $300,  and  was  the  subject 
of  the  first  contract,  *  •  •  and  that  said 
plaintiff  be  ordered  to  return  to  said  Mrs. 
Oherda  •  •  •  the  said  furniture,  wrongfully 
and  illegally  sequestered  and  seized  by  him, 
reserving  the  right  of  defendant  for  such  dam- 
ages, if  any  she  have  suffered  through  the 
wrongful  sequestration.    •    •    •  •• 

The  reasons  assigned  by  our  learned  Breth- 
ren for  proceeding  to  decide  the  case  on  the 
merits  are  that  the  trial  Judge  had  admitted 
testimony,  on  the  hearing  of  the  rule  to  dis- 
solve, "which  actually  resulted  in  a  trial 
*  *  *  on  the  merits,"  and  that  the  re- 
manding of  the  case  would  serve  no  useful 
purpose,  and  would  entail  unnecessary  ex- 
pense The  case  has,  however,  never  been  put 
°  at  issue^  the  trial  Judge  has  rendered  no  Judg- 
ment, on  the  merits,  and  a  good  deal  of  the 
testimony  heard  on  the  trial  of  the  rule  was 
admitted  over  plaiutifTs  objection.  The  Judg- 
ment, as  rendered,  was  therefore  beyond  that 
which  either  of  the  litigants  were  asking,  or 
had  the  right  to  ask,  and  beyond  that  which 
the  appellate  court  had  Jurisdiction  to  render. 
We  conclude,  under  the  circumstances,  as  the 
decree  does  not  altogether  conform  to  the  rea- 
sons assigned  therefor,  and  as  there  seems  to 
have  been  some  mlsapiHebenslon  as  to  the 
possession  of  the  furniture,  that  it  would  be 
advisable  that  the  entire  judgment  be  set 
aside,  without  any  expression  from  this  court] 


StTCXJBSSION  OP  HOYUBB 
(H  So.) 


as  to  its  merits,  dther  as  regards  the  rule  t» 
disst^ve  or  the  main  controversy. 

It  Is  therefore  ordered  that  the  Judgment 
here  made  the  subject  of  review  be  set  aside, 
and  the  case  remanded  to  the  honorable,  the 
Court  of  Appeal,  to  be  there  proceeded  with 
in  accordance  with  the  law  and  with  the 
views  hereinabove  expressed,  ibe  cost  of  this 
proceeding  to  be  paid  by  defendant  in  the  snit, 
all  other  costs  to  await  the  result. 


(147  La.  512> 
No.  23803. 

SnoeessloB  of  HOYLE. 

(Supreme  Conrt  of  Louisiana.    May  31,  1920. 
Behearing  Denied  June  30,  1020.) 

(SyttaUu  by  EdUorial  Staff.) 

Guardian  asd  ward  «=377— Tutorship;  faot  that 
rental  was  Inadequate  to  support  nlnort  not 
good  reason  for  selling  land. 
The  fact  that  $46  a  month  rental  for  prop- 
erty in  the  hands  of  a  dative  tutor,  less  taxes, 
insurance,  and  the  coat  of  the  upkeep  of  the 
property  was  not  adequate  to  support  six  mi- 
nors was  not  a  good  reason  for  selling  the  prop- 
erty for  $4,600  and  reinvesting  the  price;    It 
not  being  possible  to  make  a  safe  InTestment 
of  $4,600  in  any  way  that  the  revenue  would 
support  the  minora. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  H.  O,  Cage,  Judge. 

In  the  matter  of  the  succession  of  Harry 
Hoyle.  From  a  Judgment  compelling  him  to 
pay  the  purchase  price  of  a  house  adjudicated 
to  him  at  public  sale,  Fred  Franc  appeals. 
Judgment  annulled. 

Prowell  &  Prowell,  of  New  Orleans,  for  ap- 
pellant 

Hubert  M.  Ansley,  of  New  Orleans,  for  ap- 
pellee. 

O'NIELLk  J.  This  is  an  appeal  from  a 
Judgment  compelling  the  appeUant,  Fred 
Franz,  to  pay  the  purchase  price  of,  and  ac- 
cept title  to,  a  house  and  lot  In  New  Orleans, 
adjudicated  to  him  at  a  public  sale  made  by 
the  dative  tutor  of  the  minor  children  of 
Harry  Hoyle,  deceased. 

Appellant  Is  willing  to  accept  title  and  pay 
the  amount  of  his  bid,  $4,600,  provided  the 
dative  tutor  can  convey  title  for  the  prop- 
erty. 

Harry  Hoyle  died  In  New  Orleans  In  1814, 
leaving  a  widow  and  six  minor  children. 
The  widow  qualified  as  natural  tutrix  of  the 
chlldroi,  and  recorded  an  Inventory  of  the 
property  of  the  estate,  valued  at  $177,000.  The 
property  Inherited  by  the  dilldren  was  their 
father's  half  interest  In  the  property  of  the 
marital  community,  the  oth^  half  of  which 
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property,  of  course,  belonged  to  the  wid- 
ow. She  died  In  January,  1810.  The  nn- 
dertutor  of  the  children  then  petitioned  the 
court  for  the  appointment  of  a  dative  tu- 
'  tor ;  and,  on  the  recommendation  of  a  family 
meeting,  Frank  W.  Smith  was  appointed  da- 
tive tutor,  and  he  qoallfled  as  such.  It  de- 
veloped then  that,  under  the  administration 
of  the  mother  as  natural  tutrix  of  the  chil- 
dren, the  property  of  the  succession  had  been 
dissipated  and  wasted  so  that  there  remained 
only  ten  vacant  lots,  inventoried  at  |2,000, 
the  property  which  is  the  subject  of  this  suit, 
which  sold  for  ^,500,  and  movable  property, 
the  net  proceeds  of  the  sale  of  which  amount- 
ed to  only  $1,276.0& 

The  tutrix  had  never  filed  an  account  of 
her  administration,  and  the  dative  tutor  of 
the  children  alleged  that  It  was  impossible 
for  him  to  render  an  accotmt  of  her  adminis- 
tration. Her  succession  has  not  been  opened. 
Notwithstanding  an  undivided  half  of  the 
property  involved  in  thi^  suit  belonged  to  the 
succession  of  the  mother  of  the  minor  chil- 
dren, their  dative  tutor  filed  the  petition  for 
the  sale  of  the  property  In  the  succession  of 
their  father. 

The  property  was  ordered  sold,  not  for  the 
purpose  of  effecting  a  iiartltion,  nor  for  the 
purpose  of  paying  debts  of  the  succession, 
either  of  the  father  or  the  mother  of  the 
minor  children.  The  members  of  the  family 
meeting  gave  no  reason  for  advising  that  the 
property  be  sold,  other  than  that  they  were 
of  the  firm  belief  and  slacere  opinion  that  it 
was  in  the  Interest  and  to  the  advantage  of 
the  said  minors  that  the  property  should  be 
sold  for  cash  to  the  highest  bidder  at  public 
auction.  The  dative  tutor  had  alleg^ed,  in  his 
petition  for  a  sale  of  the  property,  that  it 
was  impossible  to  keep  tenants  in  the  house, 
that  the  revenues  amounted  to  only  $45  a 
month  when  the  property  was  rented,  whicli, 
be  alleged,  was  not  adequate  to  support  the 
minors,  after  imylng  taxes,  insurance,  and 
the  cost  of  upkeep  of  the  property.  The  tutor 
therefore  prayed  for,  and  he  has  been  grant- 
ed, authority  to  reinvest  the  fl,500  cash  pro- 
ceeds of  the  sale  of  the  property. 

The  fact  that  $46  a  month  Qess  taxes,  In- 
snrance,  and  the  cost  of  the  upkeep  of  the 
property  in  question)  was  not  adequate  to 
support  the  minors  was  not  a  good  reason  for 
selling  the  property  for  $4,900  and  reinvest- 
ing the  price ;  for  it  is  not  possible  to  make 
a  safe  Investment  of  $4,500  in  any  way  that 
the  revenue  will  support  six  children.  In 
fact,  $46  a  month,  even  after  deduction  of  the 
taxes,  insurance,  and  cost  of  upkeep  of  the 
property  hi  question,  is  far  more  revenue 
than  $4,600  could  produce  by  any  safe  in- 
vestment Our  opinion,  therefore,  is  that  no 
valid  reason  has  been  shown  for  provoking; 
a  sale  of  the  property.  The  dative  tutor  had 
no  power  of  administration  over  the  property 


of  the  BuocessioD  of  tbe  mother  of  the  minor 
children.  Our  conclusion,  therefore,  \a  that 
the  proceedings  were  entirely  irr^ular,  and 
that  the  tutor  cannot  convey  to  appelant  a 
valid  title  for  the  property. 

The  Judgment  appealed  from  Ic  annnlled, 
and  the  demand  of  the  tutor,  ITtaak  W. 
Smith,  la  rejected  at  tals  cost 


(147  La.  Elfi) 
No.  23991. 

I8ERINQHAU8EN  v.  LARCADB  at  aL 

la  re  I8ERINGHAUSEN. 

(Supreme  Conrt  of  LoniBiana.    May  81,  ISaOi 
Behearing  Denied  Jane  SO,  1920.) 

(BvUabiu  hy  Editorial  Staff.) 

1.  Easements.  «=s>22— Servltnrfo;  parchaaar 
with  referenee  t«  map  has  right  af  way  over 
raad  as  IndloatMi. 

Where  act  of  sale  described  land  with  ref- 
erence to  the  plat,  on  which  roadway  was  laid 
out,  and  also  described  land  as  bong  boonded 
by  rach  roadway,  grantee  wae  entitled  to  a 
servitude  or  right  of  way  along  such  roadway 
over  land  of  other  purchasers,  who  bought  with 
reference  to  such  plat. 

2.  Dadleatloa  «=»I9(5)— SeUlag  af  lots  with 
refereaoe  to  plat  constitutes  dedication. 

The  selling  of  lots  with  reference  to  plat, 
with  streets  and  roadways  thereon,  constitn'tea 
a  dedication  of  such  streets  and  roadways  in 
rural  as  wdl  as  urban  communities. 

3.  Easements  «=»I7(2)— Sorvltade;  conveyano* 
desorlbing  land  as  bounded  by  highway  gives 
grantee  right  of  way  over  road. 

Where  a  grantor  conveys  land  by  a  deed, 
describing  it  as  bounded  by  a  road,  the  fee  of 
wliich  is  vested  in  grantor,  and  wlUcb  is  men- 
tioned or  referred  to  in  deed,  the  grantee  ac- 
quires a  right  of  way  over  the  road,  not  only 
in  that  part  which  adjoins  the  grantee's  own 
land,  bat  also  by  necessary  implication  in  sncfa 
portion  of  the  whole  way  as  will  make  it  avail- 
able as  an  appurtenance  to  the  estate  granted. 

4.  Easements  «=>  1 7j[4)— Servitude;  grantee's 
easement  In  road  laid  out  on  map  referred  to 
exists  Independent  of  dedleation. 

Grantee's  easement,  created  by  implication, 
where  deed  described  land  with  reference  to  a 
plat  or  map  on  which  streets  and  ways  are 
laid  out.  Is  entirely  independent  of  the  faet  of 
dedication  to  pabiic  use. 

Oertiorarl  to  Court  of  Appeal,  Pariah  oC 
St  Landry. 

Suit  by  Undn  T.  Iserlnghausen  against 
Walter  Larcade  and  others.  Judgmeit  for 
plaintiff  was  reversed  by  the  Court  of  Appeal, 
and  plaintiff  brings  certiorarL  Judgmoit  of 
Court  of  Appeal  reversed,  and  that  of  district 
court  affirmed. 
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J<An  L.  Kennedy,  of  La  Fayette,  for  plain- 
tiff. 

Peyton  R.  Sandoz,  of  Opelouaas  (John  W. 
Lewis,  of  Opelouaas,  of  counsel),  for  re- 
spondents. 

SOMItERVILLB,  X  This  Is  a  salt  about 
a  right  to  the  use  of  a  roadway  running  In 
front  of  plaintiff's  property,  being  lot  No.  40^ 
In  what  la  known  as  the  McIIhenny  tract.  In 
St.  Landry  parish,  which  roadway  extends 
across  said  tract;  connecting  with  public 
roads  at  either  end  of  said  roadway,  and 
which  road  also  runs  in  front  of  the  nine 
seTeral  tracts,  of  similar  dimension,  owned 
by  the  defendants,  fronting  on  both  sides  of 
said  road,  and  Immediately  adjoining  plain- 
tiff's property  on  the  east  and  west  sides. 

The  road  is  admitted  to  be  SO  feet  wlde» 
and  to  have  been  partially  plowed  and  grad- 
ed in  front  of  the  tract  belonging  to  plain- 
tiff at  the  time  of  his  purchase  December  30, 
1913.  The  nine  lots  belonging  to  the  de- 
fendants were  purchased  from  the  McIIhen- 
ny Cori)oration  December  16,  1916,  by  WU- 
tred  J.  Boudreauz,  defendants'  author  in 
tltla 

The  sale  to  plaintiff  was  of — 

"a  certain  tract  of  land  sitaated  in  what  is 
known  as  Coulee  Creche,  'St.  Landry  pariah, 
Im.,  containing  60  arpents,  being  lot  No.  40  of 
a  plat  of  surrey  of  the  subdirision  of  what  is 
known  as  the  McIIhenny  tract  made  by  R.  M. 
Hollier  on  July  15,  1918,  and  on  file  in  the  re- 
corder's office  of  St.  Landry  parish.  La.,  bound- 
ed north  by  public  road,  east  by  the  lot  No.  39, 
south  by  Prejean,  and  west  by  lot  No.  41,  and 
being  a  portion  of  section  35,  Tp.  8  S.,  R.  S  E., 
Southweatem  land  district." 

Boudreanx's  title  calls  for — 

"a  certain  tract  of  land  situated  in  Oonlee 
Creche,  St.  Landry  parish,  Jjcl,  containing 
374.06  acres,  being  lots  Nos.  30,  81,  32,  33,  36, 
37,  38,  39,  and  41  of  the  subdivision  of  the  Mc- 
IIhenny tract  of  land,  as  per  plat  of  survey 
made  by  R.  M.  Hollier,  surveyor,  and  filed  in 
the  clerk's  office  of  St  Landry  parisli.  La." 

This  last  act  of  sale  refers  to  the  same 
plat  of  surrey  under  whldir  plaintiff  bought 
lot  No.  40,  and  it  also  refers  to  the  numbers 
of  the  lots  as  they  api)ear  on  that  map. 
374.06  acres  appear  to  have  been  sold  to 
Boudreaux;  whereas,  in  the  other  act,  the 
lot  was  said  to  contain  40  arpents.  Besides, 
tbcre  Is  no  reference  made  in  the  later  act 
to  the  public  road,  which  appears  on  the 
map,  and  which  was  mentioned  in  plaintiff's 
act  ot  saleu 

Boudreaux  fenced  his  nine  lots,  cutting  the 
roadway  Into  parts,  which  prevents  plaintiff 
from  using  said  road  in  front  of  his  premises, 
going  to  the  east  or  the  west. 

Boudreaux  sold  his  belongings  to  defend- 
ants, although  by  a  differoit  description,  and 
without  reference  to  the  map  made  for  and 
by  the  McIIhenny  corporation.  In  the  last 
85  S0.-16 


act  of  sale  the  land  Is  described  as  contain- 
ing "392  arpents  of  land,  bounded  as  f<dlows: 
North  by  property  of  Prejean,"  etc.,  whldi 
does  not  serve  to  Identify  it  with  the  land  as 
It  appears  on  the  map. 

This  suit  involves  the  use  of  the  public 
road  referred  to  in  plaintiff's  act  of  sale,  and 
plaintiff  asks  that  defendants  be  required  to 
remove  th£^  inclosures  and  obstrucftioaB 
which  cross  said  road.  There  was  judgment 
in  f^vor  of  plaintiff,  which  judgment  was  re- 
versed by  the  Court  of  Appeal,  and  that  Judg- 
ment is  before  us  for  review. 

One  ot  the  contentions  of  defendants  is 
that  their  area  of  374.06  acres  will  be  ma- 
terially diminished  if  the  road  which  sepa- 
rates some  of  their  lots  is  taken  from  that 
area.  But  we  tail  to  see  how  this  can  be  so, 
if  each  of  their  nine  tracts  contains  60  ar- 
pents, making  a  tot&l  of  450  arpents.  mils 
area,  reduced  to  acres,  would  make  380.25 
acres,  while  their  title  caUs  only  for  374.06 
acres. 

Defendants  called  Hollier,  the  surveyor, 
who  made  the  McIIhenny  plat  or  map,  to 
the  stand,  and  he  testified  that  it  would  be 
necessary  to  take  in  (Hie-half  the  road  on 
each  side  to  make  a  full  complement  of  the 
several  tracts  as  he  had  numbered  them  on 
the  map.  But  in  this  he  Is  clearly  mistaken ; 
and  he  is  also  mistaken  in  saying  that  the 
road  was  Indicated  by  a  single  line.  The 
copy  of  a  part  of  the  plat,  which  Is  in  the 
record,  shows  that  there  was  a  double  line 
Indicating  the  roadway;  and  it  was  admitted 
that  the  roadway  was  60  feet  in  width. 

[1]  There  Is  no  questicMi  as  to  the  exlst- 
eace  of  the  roadway,  and  of  the  map  or  plat 
Indicating  that  roadway,  by  which  plaintiff 
and  defendants  bought,  which  constitutes  a 
title  In  plaintiff  to  a  servitude  or  right  ot 
way,  60  feet  In  width,  along  the  northern 
side  of  his  tract,  extending  from  the  public 
road  on  the  east  to  the  public  road  on  the 
west  of  the  McIIhenny  tract  of  2,200  arpents. 
The  roadway  was  warranted  in  the  title  deed 
of  plaintiff,  and  he  Is  oititled  to  the  services 
of  that  roadway. 

[2]  The  Court  of  Appeal  aM)ears  to  have 
been  of  the  opinion  that  the  authorities  relied 
upon  by  plaintiff,'  showing  the  platting  of  a 
tract  of  land,  with  streets  and  roadways 
thereon,  and  the  selling  of  lots  with  reference 
to  the  plat,  all  constituting  a  dedication  ot 
such'  streets,  refer  to  urban,  and  not  to  nual, 
streets.  We  find  no  such  distinction  in  the 
law.  McIIhenny  &  Son  had  the  map  made, 
and  they  sold  the  lots  of  ground  with  refer- 
ence to  that  map,  which  plainly  shows  a  dedl-' 
cation  of  a  road,  and  in  their  act  to  plain- 
tiff it  is  denominated  by  th«n  as  a  "public 
road."  There  appears  to  have  been  very  posi- 
tive dedication  of  said  road  to  the  public,  or 
to  the  pmrchasers  of  the  many  lots  in  the 
section. 
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The  intentloii  at  the  Mdlhennys  waa  to 
sell  to  plaintiff  and  others  certain  spedfled 
tracts  of  land,  of  60  arpents  each,  fronting 
on  a  road  50  feet  wide;  and  It  was  equally 
dear  that  plaintiff  and  others  bought  with 
reference  to  the  existence  of  sndf  road,  and 
for  the  use  of  said  road  in  Its  full  length. 
And  this  road  is  just  as  necessary  to  plain- 
tiff as  a  similar  road  would  be  in  a  dty  or 
town  to  owners  of  property  abutting  on  such 
road  or  street  The  conditions  are  exactly 
the  same  In  the  country  as  in  the  dty. 

[3]  (II)  "Where  a  grantor  conTcyi  land  by  a 
deed,  deacrfldng  it  as  bounded  by  a  road,  the 
fee  of  which  is  vested  ia  the  grantor,  and  which 
la  mentioned  or  referred  to  in  the  deed,  the 
grantee  acqiiires  a  right  of  way  over  the  road. 
This  It  has  been  held  is  true,  whether  the  road 
is  in  existence  or  is  to  be  made  by  the  grantor 
OTer  lands  retained  by  him,  and  it  is  enffident 
that  the  benefidal  ose  of  the  premises  reqnires 
the  nse  of  the  way.  Such  use  need  not  be  in 
absolute  necesBity." 

14  Cyc.  1181. 

"29.  Bounding  Land  ty  TToy.— It  Is  a  general 
rule  that,  where  a  conveyance  of  land  calls  for 
a  way  or  street  as  a  boundary,  if  the  grantor 
has  the  fee  of  the  land  thus  referred  to,  he  is 
estopped,  as  against  Us  grantee,  to  deny  that  it 
Is  a  street,  and  an  easement  therein  passes  to 
the  grantee  by  impUoation  of  law.  This  ease- 
ment is  not  only  in  that  part  which  adjoins  the 
grantee's  own  land,  but  also  by  necessary  Im- 
plication in  such  portion  of  the  whole  way  as 
will  make  the  same  available  and  aseful  as  an 
appurtenance  to  the  estate  granted.    *    •    • 

{♦]  "30.  RefartiUM  to  Plat  or  ifu^.— Upon  the 
same  prindple  whidi  applies  when  land  is 
bounded  by  a  way,  an  easement  is'  also  created 
by  implicatiao,  where  property  sold  is  described 
with  reference  to  a  plat  or  map  upcm  which 
streets  and  ways  are  laid  out ;  and  this  private 
easement  is  entirely  independent  of  the  fact  of 
dedication  to  public  nse." 

9  R.  C.  L.  SS  29  and  80,  pp.  766,  767. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  judgment  annulling, 
avoiding,  and  reverstng  the  judgment  of  the 
Court  of  Appeal  in  this  case,  and  that  the 
judgment  of  the  district  court  be  affirmed, 
with  costs  to  be  paid  by  defendanta. 


(147  La.  GX» 

No.  24016. 

CITY  OF  CROWLEY  v.  DUSON. 

(Supreme  Court  of  Louisiana.    May  31,  1920. 
Beheaiing  Denied  June  80,  1920.) 

(SyOabtit  »y  Editorial  Staff.) 

MuDlolpal  oorporatlons     «=9603  —  Ordinance 
prohibltlag  removal  of  wooden  building  held 

'  valid  HBder  power  givsa  to  prohibit  "ereo- 
tlon." 
■  A  fire  ordinance  of  a  dty  prohibiting  re- 

SMva}  of  a  wooden  building  from  one  lot  to 


another  In  fire  limits  is  valid  under  inherent 
police  power  and  under  Acts  1808,  No.  136,  f 
16,  par,  8,  conferring  power  on  dties  incor- 
porated thereunder  to  prohibit  erection  of 
wooden  buildings  in  prescribed  limits,  and,  if 
that  provision  were  insuffident  to  give  the 
power,  section  15,  par.  18,  empowering  dty  to 
make  all  needful  police  regulations  to  prevent 
injury  to  or  destruction  of  private  property, 
would  be  amply  suffident 

[£3d.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Brec- 
tion.] 

Appeal  from  City  Oonrt  of  Crowley ;  Doito 
T.  Canan,  City  Jndgeu 

William  W.  Dnson  was  convicted  of  vio- 
lation of  a  fire  ordinance,  and  from  judg- 
ment dismissing  charge  the  City  of  Gtowley 
appeals.  Reversed,  and  rananded  for  fnr- 
ther  proceedlnga 

Philip  S.  Pugh,  of  Orowl^,  for  appellant 
Smith  it  Carmooche,  of  Cowley,  for  ap- 
pellee. 

DAWKINS,  J.  The  dty  of  Crawley  ap- 
peals from  a  judgment  of  the  dty  court 
dismissing  a  diarge  against  the  defendant 
for  violating  the  fire  ordinance  of  said  dty 
on  the  ground  that  said  ordinance  was  il- 
legal and  void  as  exceeding  the  powers  of 
the  dty  under  Its  charter. 

The  dty  of  Crowley  is  Inoorporated  nader 
the  Act  No.  186  ot  1808.  Paragraph  8  ot 
section  16  of  that  act  grants  to  cities  and 
towns  incorporated  thereunder,  among  oth- 
er powers,  the  right — 

"to  provide  for  the  prevention  and  extinguish- 
ment of  fires,  and  to  organise,  establish,  and 
maintain  a  fire  department  aiid  to  regulate 
same;  to  establish  fire  limits,  to  regulate,  re- 
strain or  prohibit  the  erection  of  wooden  build- 
ings within  such  limits  as  may  be  prescribed 
by  ordinance,  and  to  provide  for  the  removal 
of  same  at  the  expense  of  the  owner  thereof 
when  erected  contrary  to  the  ordinances  of  the 
mnnidpality." 

And  paragraph  18  of  section  15  empowers 
them — 

"to  make  all  needful  p<dice  regulations  neces- 
sary for  the  provisions  of  good  order  and  the 
peace  of  the  munidpaliiy;  and  to  prevent  In- 
jury to,  destruction  of,  or  interference  with 
public  or  private  property." 

Defendant  was  charged  with  removteg 
a  wooden  frame  building  from  one  lot  to 
another  in  said  dty  In  violation  of  the  Or- 
dinance No.  73,  against  the  constmctlaii  or 
erection  of  woodoi  buildings  within  said 
fire  limits,  the  second  section  of  whldi  reads 
as  follows: 

"Sec.  2.  That  erection  indudes  removal  from 
one  lot  to  another,  and  the  annexing  to  present 
buildings,  now  erected,  of  any  addition  of  any 
nature  made,  framed  in  wood,  covered  dther  in 
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boftidt,  sUiiglea,  tin  or  Iron  aheeting,  or  any 
.combnitible  material!." 

CJouosel  for  the  dty  contends  that  the  pow- 
er to  prevent  the  erection  of  a  wooden  bi41d- 
Ing  within  the  fire  limits  Includes  the  right 
to  prohibit  the  removal  of  such  a  structure 
from  one  lot  to  another  within  such  district, 
and  that  the  power  Is  inherent  in  all  mu- 
nicipal corporations,  independent  of  statute 
or  express  law,  by  virtue  of  their  police 
power,  to  enact  and  enforce  all  reasonable 
regulations  for  the  safety,  health,  etc.,  of 
their  Inhabitants,  and  that  this  Includes 
the  right  to  provide  reasonable  rules  for  the 
prevention  of  fires.  On  the  other  hand,  coun- 
sel for  defendant  argue  that  the  city's  pow- 
er is  limited  by  its  charter,  and  that  the  pow- 
er to  prevent  the  erection  and  to  compel  the 
destruction  of  wooden  buildings  erected  in 
violation  of  such  restrictions  does  not  in- 
clude the  right  to  prevent  sadi  removal  from 
one  lot  to  another  witliin  the  Are  district. 

The  decided  weight  of  authority  supports 
the  contention  of  the  city  both  as  to  the  in- 
terpretation .of  the  language  of  the  statute 
with  reference  to  the  "erectlou"  of  a  build- 
ing and  as  to  Its  rights  under  the  police 
power.   In  R.  a  Ia  voL  4,  p.  408,  it  is  said: 

"The  weight  of  authority  Is  that  a  prohibi- 
tion against  the  erection  of  a.  wooden  building 
within  establisfaed  fire  limits  operates  to  pre- 
vent the  removal  of  a  building  from  one  part 
of  a  fire  district  to  another." 

The  following  casec  are  cited  In  support 
of  the  text:  Kaufman  v.  Stein,  138  Ind. 
40,  37  N.  E.  333,  46  Am.  St  Rep.  368;  Wad- 
leigh  y.  Oilman,  12  Me.  403,  28  Am.  Dea 
188;  Red  Lake  FaUs  Milling  Go.  v.  Thief 
River  FaUs,  109  Minn.  62,  122  N.  W.  872, 
24  L.  R.  A.  (N.  S.)  466,  18  Ann.  Gas.  182; 
Etareka  City  t.  Wilson,  16  tTtah,  67,  48  Pac. 
150,  62  Am.  St  Rep.  904. 

E>ven  conceding  tliat  tba  terms  of  para- 
graph 8  of  section  16  of  the  Act  186  of  1898 
are  not  broad  enough  to  cover  the  removal 
of  a  wooden  building  from  one  lot  to  another 
within  the  fire  district,  we  think  the  gen- 
eral grant  of  power,  if  such  were  necessary, 
is  included'  In  the  paragraph  13  of  section 
15  of  said  act,  quoted  above,  which  gives  to 
mnnletpal  oorporatlans  orgaiUcefl  thereunder 
the  right  to  enact  all  such  "needful  police 
regulations  *  *  *  to  prevent  injury  to, 
or  destruction  of  *  *  *  public  or  private 
property."  It  could  very  easily  liappen  that 
the  moving  of  ~a  wooden  structure  from  an 
isolated  position  in  the  fire  district  to  within 
dose  proximity  to  other  buildings  would 
greatly  increase  the  fire  hazard,  as  well  as 
the  insnranoe  rate  upon  other  property, 
and  an  ordinance  prohibiting  such  would 
clearly  be  for  the  purpose  of  preventing 
Injury  to  or  destruction  of  such  other  build- 
ings. But  this  court  has  said,  in  the  case  of. 
Ctty  of  Monroe  v.  Hoffman,  28  La.  Ann.  666, 
29  Am.  Rep.  845: 


"There  has  been  great  diversity  of  opinion  as 
to  the  power  of  municipal  corporations  to  re- 
strict the  right  of  property,  by  forbidding  the 
owner  to  put  up  such  buildings  as  he  may 
choose,  that  is,  of  such  materials  as  his  tasto 
or  convenience  may  induce  him  to  prefer;  but 
we  have  no  hesitation  in  saying  that  such  reg- 
ulations, applicable  to  cities  and  towns  com- 
pactly built,  fall  within  the  police  power  of 
municipal  corporations;  and  the  maxim,  'Sic 
ntere  tao  ut  alienum  non  Uedas,'  forbids  the 
owner  so  to  use  liis  property  as  to  imperil  that 
of  his  neighbors,  or  to  endanger  their  lives  or 
their  health.  We  think  a  municipal  corpora- 
tion might,  without  a  special  legialative  grant 
of  power  to  that  effect,  prohibit  the  erection  of 
works  and  factories,  and  the  pursuit  of  indus- 
tries within  the  corporate  limits,  which  would 
be  injurious  to  the  public  health  and  destruc- 
tive of  the  comfort  of  the  iidiabitants,  by  sub- 
jecting them,  in  the  crowded  streets,  to  nause- 
ous smells  and  sickening  odors;  and  the  right 
to  prohibit  the  erection  of  structares  of  wood 
and  other  combustible  materials  in  the  com- 
pactly built  parts  of  a  dty  or  town,  by  which 
the  property  of  the  other  inhabitants  woi 
be  subjected  to  constant  risk  of  fire,  falls  with- 
in the  sSme  general  police  powers,  and  exists 
and  must  exist,  ex  necessitoto,  without  special 
legislative   authority." 

And  in  the  case  of  State  v.  O'Nell,  49  La. 
Ann.  1171,  22  South.  862,  In  the  syllabDS, 
it  was  sKld: 

"The  prohibition  of  the  erection  or  recon- 
struction in  wood  of  buildings  within  what  are 
termed  the  fire  limits  is  within  the  scope  of 
municipal  goTemment  and  recognized  by  the 
chai'ter  of  New  Orleans." 

The  accused  in  that  case  was  charged  with 
violating  an  ordinance  prohibiting  the  erec- 
tion or  reconstruction  in  wood  of  a  building 
within  the  fire  limits,  and  the  <»ly  provi- 
sion in  the  charter  of  the  dty  of  New  Orleans 
(Act  No.  45  of  1896)  was  that  contained 
In  section  14,  giving  "the  coundl  •  •  • 
power  and  it  shall  be  their  duty  to  pass  such 
ordinances,  and  to  see  to  their  faithful  ex-  ' 
ecution,  as  may  be  necessary  and  proper: 
(1)  to  preserve  the  peace  and  good  order  of 
the  city;  •  •  •  (6)  to  adequately  pro- 
vide for  the  maintenance  of  an  effident  police 
force  and  fire  department ;"  but  it  was  hdd, 
that  the  general  municipal  power  as  indi- 
cated in  Section  8  of  a  former  charter  CAct 
No.  20  of  1882),  giving  the  dty  the  right 
"(8)  to  determine  within  what  limits  wood- 
en buildings  shall  hot  be  erected  and  to  pre- 
vent the  rec<Mistraction  In  wood  of  old  build- 
ings within  such  limits,"  was  suffldent  to 
sustain  the  power  of  the  dty  to  pass  an  or- 
dinance covering  the  matter  in  question. 

See,  also.  City  of  Richmond  v.  Dudley, 
129  Ind.  112,  28  N.  B.  312,  18  L.  R.  A.  687. 
28  Am.  St  Rep.  180;  City  of  Rochester  v. 
West  164  N.  Y.  610,  68  N.  E.  673,  63  U  R. 
A.  548,  79  Am.  St  Rep.  669.'  Smith  v.  Mil- 
waukee Builders'  &  Traders'  Exchange,  01 
Wi«.  860,  64  N.  W.  1041,  80  U  B.  A.  604, 
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51  Am.  St  B«p.  912;  City  of  New  Orleans 
V.  Danneman,  51  I4U  Ann.  1093,  25  Sontb. 
831;  Teutonla  Ins.  Co.  ▼.  O'Connor,  27  La. 
Ann.  371;  City  of  New  Orleans  v.  Board  of 
Fire  Com'rs,  SO  La.  Ann.  1000,  23  Sontb. 
906;  Wheeler  y.  Board  of  Fire  Com'rs, 
46  La.  Ann.  731, 15  South.  179. 

Counsel  for  defendant  cites  and  relies  up- 
on the  case  of  State  t.  Schucbardt,  42  La. 
Ann.  49,  7  Soutb.  67,  as  being  contrary  to  tbe 
doctrine  above  announced.  However,  tbat 
was  a  case  In  which  the  city  of  New  Orleans 
had  passed  an  ordinance  prohibiting  tbe 
repairing,  etc,  of  any  building,  except  with 
noncombustible  materials,  and  tbe  defend- 
ant bad  been  convicted  thereunder  for  re- 
pairing the  roof  of  his  buUdIng  with  wooden 
shingles  of  tbe  same  Idnd  with  which  It  was 
covered,  and  It  was  held  that  this  did  not 
fall  within  the  terms  of  tbe  section  8  of 
Act  No.  20  of  1882,  above  quoted.  If  a  dis- 
tinction between  tbat  and  the  present  case 
were  needed.  It  would  be  sufficient  to  say 
that  what  tbe  defendant  in  the  Schucbardt 
Case  was  doing  in  no  way  Increased  or  added 
to  the  rial:,  or  fire  hazard,  but  rather  tended 
to  diminish  it  by  the  repairing  of  a  decayed 
roof;  while  the  removal  of  a  wooden  build- 
ing from  one  place  to  another  within  tbe 
fire  district  may  easily  increase  tbe  poB- 
siblllty  of  fire.  It  was  said  In  fbe  Schucbardt 
Case: 

"Now,  the  power  in  a  municipal  corporation 
to  control  the  owners  of  property  witliin  iti 
limits  in  using  or  building  their  property  in  a 
manner  different  from  their  incIinatioD,  de- 
sire, or  cosTenience  cannot  be  ranlied  among 
the  implied  and  ineidentid  powers  which  such 
corporations  may  exercise  in  tiie  absence  of 
express  legislative  mandates.  It  is  a  useful 
power,  presumably  necessary  to  provide  for 
the  greatest  good  of  the  greatest  number,  but 
it  is,  at  the  same  time,  a  power  in  derogation 
of  common  right,  and,  unless  it  be  expressly 
conferred,  it  will  never  be  presumed  to  exist." 

No  reference  whatever  was  made  to  the 
Hoffman  Case,  supra,  and  we  must  owclude 
that  what  was  said  was  Intended  to  apply 
only  to  such  acts  and  uses  as  were  not  in- 
herently dangerous  or  detrimental  to  the 
safety  of  the  Inhabitants  and  property  with- 
in a  municipality ;  for  otherwise  a  munici- 
pality would  t>e  powerless,  in  the  absence  of 
express  legislative  grant.  If  this  doctrine 
were  carried  to  the  extreme  limit,  to  protect 
the  morals  and  health  of  its  inhabitants, 
no  matter  how  vicious  or  Insanitary  the  con- 
ditions might  become  through  tbe  use  of 
premises  by  their  owners.  Such  Is  not  the 
law,  and  would  be  contrary  to  the  well-rec- 
ognized police  iMwer  Inherent  in  municipal- 
ities. McQulUin's  Municipal  Ordinances, 
p.  670,  S  434. 

Tbe  contention  made  in  brief  that  tbe  or> 
dinance  was  not  adopted  by  a  yea  and  nay 


vote  Is  not  sustained  by  fhs  record.  The 
copy  of  the  proceedings  of  tbe  municipal 
council  brought  up  with  the  record  shows 
that  It  was  so  passed. 

VoT  the  reasons  assigned,  the  Judgment 
appealed  from  is  annulled  and  reversed,  and 
this  case  Is  hereby  remanded  to  the  court 
below  for  further  proceedings  according  t» 
law  and  the  views  herein  expressed. 


a«rii«.  tx> 

No.  23163. 

STATE  ex  rel.  8MIT  v.  LAFAYETTE  BLDQ. 
ASS'N. 

(Supreme  Conrt  of  Lonisiana.    Hay  81,  192a) 

(ByUdbm  ht  Bditorial  Sialf.) 

1.  Aoeonl  and  satlsfaoHoa  «s>l3— Gift*  «S924 
— DMatioas;  book  oatry  that  stock  In  son's 
nana  belonisd  to  paraat*  did  aot  effootaato 
transfer  or  oonstitato  dation  on  palemeat. 

The  mere  book  entry  by  a  son  that  stod 
in  his  name  was  liis  father's  and  mother's  did 
not  effectuate  transfer  to  them,  acceptance  be- 
ing lacking  to  any  donation,  and  consent  and 
actual  delivery  lacking  to  a  dation  en  paiement. 

2.  Trusts  «=3>I07— Tnist  la  favor  of  parents  la 
stook  purchased  by  soa  will  not  be  presauMd 
where  based  oa  broach  of  trust. 

Parents'  ownership  of  corporate  stock  pur- 
chased by  their  son,  based  on  his  having  invest- 
ed in  Ilia  own  name  or  for  himself  funds  which 
they  bad  intrusted  to  him  and  which  he  was 
holding  for  them,  wiU  not  be  presumed. 

3.  Mandamus  «=>I40— Writ  does  aot  Issao  to 
enforoe  oontraot. 

A  contract  cannot  be  enforced  by  manda- 
mus. 

4.  Maadanas  «=»  1 26— Transfer  of  husbaad'o 
stock  to  widow  enforoeabie  by  writ 

Widow  heU  entitled  to  mandamus  to  com- 
pel company  to  transfer  to  her  stock  standing 
in  her  deceased  husband's  name  on  its  books, 
though  the  company  had  been  informed  that  the 
stock  did  not  belong  to  the  husband,  but  to  his 
father  and  mother;  mandamus  being  appropri- 
ate remedy  -to  enforce  a  corporate  duty. 

Appeal  from  Eighteenth  Judicial  District 
Court  Parish  of  Lafayette;  Wm.  Campbell, 
Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Marie  G.  A.  Smlt,  against  the  Lafayette 
Building  Association.  From  Judgment  mak- 
ing the  writ  peremptory,  defendant  appeals. 
Affirmed. 

Charles  D.  Caffery,  of  La  Fayette,  and 
Philip  S.  Pugh,  of  Crowley,  for  appellant 

John  L.  Kennedy  and  J.  £.  Poche,  both  at 
La  Fayette,  for  appellee. 

PROVOSTT,  J.  After  relatrJx  and  her 
minor  diild  had  been  put  in  possession  of  the 
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estate  of  her  deceased  husband,  Fritz  Jun- 
sen,  by  Judgment  of  court,  she  applied  to  the 
defendant  company  to  transfer  to  their 
names  certain  shares  of  its  capital  stoclw 
theretofore  subscribed  and  paid  for  by  the 
decedent  and  standing  in  Ills  name  on  its 
books,  and,  on  its  refusal  to  make  the  trans- 
fer, brought  the  present  mandamus  suit,  in- 
dlvldnally  and  as  tutrix.  Needless  to  men- 
tion that  it  Is  as  partner  in  community  and 
as  legal  heir  that  she  and  her  diUd  have 
tbns  succeeded  to  the  decedent. 

The  reason  assigned  by  the  defendant  com- 
pany for  its  refusal  to  make  the  transfer  is 
tbat  a  corporation  owes  to  its  stockholders 
the  duty  to  protect  their  Interest  In  Its  stock, 
and  is  liable  to  tbem  for  any  loss  resulting 
from  a  failure  In  this  duty,  and  that  defend- 
,ant  has  been  Informed  tliat  the  shares  of 
stock. asked  to  be  transferred  did  not  belong 
to  the  decedent  but  to  his  father  and  mother. 

It  iieems  that  the  parish  priest,  Father 
Tenrllngs,  who  is  the  under  tutor  of  the  mi- 
nor, called  at  the  office  of  the  defendant  com- 
pany, as  a  friend  of  the  family,  to  have  the 
transfer  In  question  made,  and,  in  course  of 
conversation,  mentioned  to  the  secretary  of 
defendant  that  there  was  an  entry  in  the 
handwriting  of  the  decedent  In  an  account 
book  left  by  him  at  his  death  reciting  that 
the  shares  of  stock  in  question  belonged  to 
hi*  (the  decedent's)  father  and  mother. 

The  secretary  was  asked  to  state  "slowly, 
distinctly,  and  clearly  exactly"  what  Father 
Tenrllngs  told  him,  and  he  answered: 

"Father  TnerlingB  told  me  some  of  the  stock 
vai  for  Fritz  Jansen's  father  and  Fritz  Jansen 
had  kept  a  record  of  it  at  his  home  in  a  book 
that  he  kept  for  this  purpose." 

Father  Teurlings  was  asked  to  state  ex- 
actly what  he  told  the  secretary  of  defend- 
ant company,  and  he  answered: 

"I  told  Mr.  Debaillon  that  the  decedent's 
(Fritz  Jansen's)  books  showed  that  be  had 
bought  stock  for  his  father  and  mother,  not 
that  the  Btock  belonged  to  his  father  and 
mother." 

And  he  proceeded  to  make  the  following 
explanation: 

"Since  I  am  the  cause  of  this  trouble,  I  will 
gire  the  origin  of  it  It  is  my  ignorance  of 
law  proceedings.  I  thought  that  in  an  inven- 
tory, not  only  assets,  bnt  also  debts,  should 
ahow,  and  therefore  I  stated  truthfully  to  the 
assodation  when  I  asked  for  advice.  The  books 
of  Fritz  Jansen  are  kept  as  I  keep  my  books. 
I  have  borrowed  about  $10,000  to  finish  this 
diarch  from  my  own  relatives  and  as  money 
ia  paid  back  to  me  I  invest  that  to  protect  them, 
niy  creditors,  who  have  loaned  me  money,  but 
whatever  stock  I  buy  in  the  Bank  of  Lafayette 
or  in  a  department  store  I  keep  full  control 
of  merely  as  a  protection  to  my  creditors  and 
u  did  Mr.  Jansen,  as  his  books  show.    He  in- 


sumed  all,  owing  no  obligation  to  the  parties 
for  whom  he  bought  Mr.  Fritz  Jansen's  par- 
ents knew  nothing  about  it  when  he  bought  that 
stock.  His  entry  in  the  book  bought  for  them 
because  he  owed  them,  but  not  to  make  them 
the  master  of  that  stock.  He  remained  the 
master  of  that  stock." 

Father  Tenrllngs'  knowledge  concerning 
any  interest  which  the  father  and  mother  of 
decedent  might  have  In  this  stock  was  de- 
rived wholly  from  the  entries  In  the  account 
books.  If,  therefore,  he  told  the  secretary  of 
defendant  company  that  the  stock  belonged 
to  the  parents  of  decedent  he  made  the  state- 
ment as  the  result  of  an  inference  he  had 
drawn  from  the  said  entries.  The  probabil- 
ity is  that  he  did  not  mean  to  Impart  to  the 
secretary  any  different  Information  from 
that  which  he  has  given  to  the  court  In  his 
testloMHiy.  Hence  all  that  is  known  poal- 
tirely  Is  that  decedent  was  indebted  to  his 
father  and  mother  In  some  amount  (equal, 
probably,  to  the  face  value  of  this  stock), 
and  that  after  he  had  acquired  this  stock  he 
made  this  book  entry.  Whether  he  was  thus 
Indebted  at  the  time  he  acquired  the  stock, 
and  whether  he  intended  to  acquire  It  for 
them  and  not  for  himself,  and  whether  he 
paid  for  It  with  his  own  money  or  with  that 
for  which  he  was  thus  Indebted  to  his  par^ 
ents,  is  not  known.  From  the  fact  of  his 
having  made  the  acquisition  in  his  own  name, 
we  must  Infer  that  he  acquired  for  himself; 
for  If  he  had  Intended  to  acquire  for  his  fa- 
ther and  mother  he  would  obviously  have  ac- 
quired In  their  namw. 

[1]  And  he  must  be  held  to  have  contin- 
ued to  be  owner,  for  nothing  shows  that  his 
parents  ever  consented  to  become  owners  of 
the  stock.  Nothing  shows  that  they  ever  pur- 
chased it  from  him,  or  otherwliie  acquired  it. 
The  mere  book  entry  could  not  effectuate  a 
transfer  to  them.  Both  for  want  of  form 
aud  of  acceptance  it  could  not  operate  as  a 
donation,  and  for  absence  of  consent  and 
lack  of  actual  delivery  it  could  not  operate 
as  a  datlon  en  paiement 

[2]  The  only  way  In  which  the  parents 
could  be  found  to  be  the  owners  of  this  stock 
would  be  on  the  supposition  that  Fritz  Jan- 
sen Invested  In  his  own  name,  or  for  himself 
funds  which  they  had  Intrusted  to  him,  which, 
he  was  holding  as  their  agent  But,  there  be- 
ing no  proof  of  this,  we  should  have  to  as- 
sume It,  and  this  we  cannot  do,  because  sudi 
action  on  his  part  would  have  been  a  breach 
of  trust,  or  fraud,  and  the  existence  of  fraud 
cannot  be  assumed,  or  presumed;  It  must  be 
proved. 

Apart  from  all  this,  however,  the  defendant 
company  Is  not  being  asked  to  do  anything 
t:x.it  might  be  prejudicial  to  Its  stockholders 
or  itself.  Whatever  rights  the  parents  of 
Fritz  Jansen  may  have  to  this  stock  will  be 


vested  that  in  order  to  protect  those  tbat  he   enforceable  by  th«n  against  the  plaintiffs  as 
•wed,  but  he  remained  owner  of  the  stock,  as- 1  fully  as  against  the  decedent  himself  no  mat- 
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ter  on  what  foondatton  tbose  rights  may  be 
sought  to  be  rested.  With  relation  to  this 
stock  the  plaintiffs  bnt  stand  In  the  shoes  of 
the  decedent.  No  new  title  Is  sought  to  be 
created.  The  request  Is  not  that  the  dece- 
dent company  recognize  and  give  effect  to  any 
act  of  the  decedent  or  of  plaintiffs,  but  film- 
ply  that  Its  books  be  made  to  conform  to  a 
etate  of  facts  created  by  the  law  Itself — that 
Its  books  be  made  to  reflect  the  existing  state 
of  facts — the  truth,  and  not  the  falsehood  of 
Fritz  Jansen  being  the  owner  of  this  stock, 
when,  as  a  matter  of  fact,  he  Is  no  longer 
of  this  world.  Evidently  the  defendant  com- 
pany Is  in  this  matter  overzealous  In  the  In- 
terest of  its  stockholders,  or  too  fearful  of 
consequences  to  Itself. 

Defendant,  by  way  of  further  defense,  says 
that  mandamus  does  not  lie  for  settling  a 
controversy,  and  that  there  is  a  controversy 
over  the  ownership  of  this  stock.  And  in  that 
connection  its  learned  counsel  cites  the  cases 
of  State  ez  rel.  PhlUIps  v.  N.  O.  Gaslight  Ck>., 
25  La.  Ann.  413 ;  State  ex  rel.  Plaisent  ▼.  N. 
O.  R.  R.  Co.,  88  La.  Ann.  312;  State  ex  rel. 
Goodloe  V.  Lanier,  47  La.  Ann.  568,  17  South. 
130;  Badger  v.  City  of  New  Orleans,  49  La. 
Ann.  804,  21  South.  870,  37  L.  R.  A.  540;  State 
ex  rel.  R.  R.  Co.  y.  Smith,  104  La.  370,  29 
South.  40;  State  v.  Consumers'  Brewing  Co., 
115  La.  782,  40  South.  45. 

In  the  first  of  these  cases  the  plaintiff  asK- 
ed  that  defendant  Issue  new  certificates  of 
stock  to  replace  lost  certificates ;  and  the  de- 
fense was  that,  inasmuch  as  the  loss  of  the 
certificates  was  contested,  mandamus  did  not 
lie.    The  conrt  thought  differently. 

The  second  of  said  cases  (State  ez  rel. 
Plaisent  r.  N.  O.  R.  R.  Co.,  38  La.  Ann.  312) 
was  a  mandamus  suit  to  compel  transfer  of 
stock,  and  defendant  contended  that  the  stock 
did  not  belong  to  plaintiff  but  to  his  daugh- 
ter. The  court  made  the  mandamus  peremp- 
tory. 

In  the  next  of  said  cases  in  order,  that  of 
Goodloe  V.  Lanier,  47  La.  Ann.  568,  17  South. 
130,  the  plaintiff  sought  to  compel  the  regis- 
ter at  the  state  land  office  to  sell  to  him  cer- 
tain lands  alleged  to  belong  to  the  state,  and 
the  defense  was  that  the  lands  had  been' 
granted  by  the  state  to  the  Pontcbartrain  lev- 
ee district,  and  hence  that  the  register  was 
without  authority  whatever  to  sell  them.  Of 
course,  the  plaintiff  lost  his  suit.  The  de- 
fendant, however,  having  challenged  the  con- 
stitutionality of  the  statate  making  the  grant 
to  the  levee  district,  the  court  considered 
that  question,  and,  we  must  assume,  would 
have  sustained  the  mandamus  had  the  stat- 
ute been  found  to  be  unconstltatloual. 

[S]  In  Badger  v.  City  of  N.  O.,  49  La.  Ann. 
804,  21  South.  870,  37  L.  B.  A.  540,  the  plain- 
tiff sought  to  enforce  a  contract  by  manda- 
mus— a  thing  which,  of  course,  cannot  be 
done. 


State  ex  reL  R.  S.  Co.  t.  Smith,  104  La. 
870,  29  South.  40,  was  a  mandamus  suit  by 
the  purchaser  of  certain  lands  from  a  levee 
board  to  compel  the  president  of  the  board 
to  execute  a  deed  to  the  lands.  The  defense 
was  a  denial  of  the  rlj^t  of  the  board  to  sell 
the  lands.  The  court  sustained  that  defoue. 
The  reason  why  the  mandamus  was  not  made 
peremptory  was  that  the  court  concluded  that 
the  plaintiff  was  not  entitled  to  have  the 
deed  of  sale  executed. 

In  the  last  of  said  cases  (State  ▼.  Consnm- 
ers*  Brewing  Co.,  llS  La.  782,  40  SontlL  45), 
the  court  found,  as  we  have  fonnd  In  this  in 
this  case,  that  the  defendant  had  no  good 
ground  for  refusing  to  make  a  transfer  of 
stock  on  its  books,  and  said: 

"Defendant  has  no  interest  to  qnestlon  the 
transfer,  and  mandamus  is  the  only  approprlat» 
remedy  to  enforce  the  performance  of  a  plain 
corporate  duty." 

[4]  And  so  say  we.    The  trial  court  mada 
the  mandamus  perempttxry. 
Judgment  affirmed. 


a47La.SS» 


No.  22608. 


WEMPLE  V.  PASADENA  PETROLEUM  CO. 
•tal. 

(Supreme  Court  of  Louisiana.    May  3,  1920. 

On   Plaintiff's  Application   for   Rehearing, 

May  81, 1920.) 

(Byllabut  by  Edttoriai  Btag.) 

1.  Mines  asd  minerals  iS=>55(2)— Srantee  of 
oils  In  place  not  requirMi  to  exercise  polio* 
supervision  and  protect  fences. 

Where  plaintiff  entered  into  contract  with 
defendant's  assignot,  by  which  he  "granted,  bar- 
gained, sold,  and  conveyed"  to  said  assignor,  its 
heirs  and  assigns,  "all  the  oil  and  gas  in  and 
under  the  following  described  land,  together 
with  the  right  of  ingress  and  egress,  at  all 
times  for  the  purpose  of  drilling,"  etc.,  held, 
that  exercise  of  its  rights  by  the  defendant  had 
to  be  "as  a  good  administrator,"  under  CSv. 
Code,  art.  2710,  but  it  was  not  required  to  ex- 
ercise police  supervision  and  protection  of  the 
premises,  and  was  not  liable  for  the  tearing 
down  of  fences  by  third  persons;  the  possession 
of  the  land  remaining  in  plaintiff. 

2.  Mines  and  minerals  «=»f25— Castom  of  oil 
companies  to  permit  destruction  of  feaoaa  by 
other  oil  oompanles  not  established. 

In  an  action  to  recover  damages  for  the 
destruction  of  fences,  defendant  being  granted 
the  oil  and  gas  under  the  land  and  the  right  of 
ingress  and  egress,  evidence  hM  insa£Scient  to 
show  it  was  customary  for  oil  companiea  to 
permit  employes  of  other  oil  companies  to  de- 
stroy fences. 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  De  Soto;  John  H.  Boone. 
Judge. 
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Suit  by  B.  Y.  Wemple  a^inst  tha  Pasftdma 
Petroleum  Company,  the  Producers'  Oil  Com- 
pany, and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Judgment  set  aside, 
and  suit  dismissed. 

See,  also,  146  La.  lOSl,  83  Sonth.  232. 

Hampden  Story,  of  Shrev^mrt,  tot  appel- 
lants. 

E.  W.  Sutherlln,  of  Shrereport,  and  Elmp 
P.  Lee,  of  Mansfield,  for  appellee. 

PROVOSTS,  J.  On  March  U,  1909,  plain- 
tiff entered  into  a  contract  with  the  Busch- 
Uverett  Company  by  which  he  "granted,  bar- 
gained, gold,  and  conveyed"  to  said  company. 
Its  heirs  and  assigns,  "all  the  oil  and  gas  In 
and  under  the  following  described  land,  to- 
gether with  the  right  of  ingress  and  egress  at 
all  times  for  the  purpose  of  drilling,  mining, 
and  operating  for  gas,  oil,  or  water  and  to 
conduct  all  <q;)erati(His,  to  erect  storage  tanks 
and  otber  necessary  structures,  and  to  lay 
all  pipes  necessary'  for  the  production,  min- 
ing, and  transporting  the  oil,  gas,  and  water, 
with  the  right  to  use  snfBcient  water,  gas, 
or  oU  to  operate  said  property,"  with  the 
right  reserved  to  himself  to  have  free  of 
cost  sufficient  of  the  gas  produced  for  the 
use  of  one  dwelling  house  on  the  premises. 
"Ko  well  shaU  be  drfUed  within  200  feet  of 
any  building  now  on  said  premises"  without 
his  consent.  Then  follows  a  description  of  the 
land  by  sections  and  quarter  sections.  A 
special  clause  extended  "all  the  conditions"  of 
the  contract  to  the  "heirs,  executors,  admin. 
Istrators  and  assigns"  of  the  Busch-Everett 
Company. 

On  August  27,  1913,  said  company  assigned 
Its  rights  under  said  contract  to  the  Pasa- 
dena Petroleum  Company.  A  litigation 
which  arose  between  plaintiff  and  the  Busch- 
Bverett  Company  was  compromised  by  a  cer- 
tain part  of  the  land  being  released  from  the 
contract,  and  the  contract  being  otherwise 
"confirmed"  by  the  plalntlfl  to  said  company 
and  Its  assign,  the  Pasadana  Comi>any;  the 
latter  company  assuming  "all  the  obligations" 
of  the  form^  company  under  the  contract 

In  March,  1914,  the  Pasadena  CcHupany 
transferred  all  Its  mineral  contracts,  Includ- 
ing the  said  contract  to  the  Producers'  Oil 
Company. 

After  said  companies  bad  begun  (derations 
In  the  exploltatl<Mi  of  said  land  for  oil  and 
gas,  some  of  the  standing  timber  on  said 
land  was  destroyed,  and  practically  all  the 
fences.  PlaintUf  sues  the  two  said  companies 
In  damages  in  solldo  for  the  value  of  the 
timber  and  fences  thug  destroyed,  and  for 
the  loss  sustained  as  the  result  of  bis  being 
deprived  of  the  use  of  said  land  for  pastur- 
age by  reason  of  the  fences  having  been  de- 
stroyed. 

Ttu>  facta  are  that  after  the  oil  wells  be- 
gan prodndag  oa  the  land  in  question  no 
respect  whatever  was  paid  either  to  the 


fences  or  the  timber;  the  timber  was  cut 
down  wherever  required  for  the  conven- 
ient drilling  and  operating  of  the  wells;  and 
the  fences  were  driven  through,  or  pulled 
down,  wherever  convenient  for  passage. both 
by  these  companies  and  by  other  companies 
operating  on  neighboring  lands. 

Plaintiff  rec<^:nizes  that  the  defendant 
companies  had  the  right  to  cut  down  and  re- 
move or  use  the  timber  wherever  necessary 
for  the  convenient  exploitation  for  oil  and 
gas,  but  contends  that  more  timber  was  de- 
stroyed than  necessary. 
.  Granting  thl^  to  have  been  so,  the  plaintiff 
does  not  show  even  approximatively  to 
what  extent  the  destruction  of  timber  exceed- 
ed the  rightful  limit,  or.  Indeed,  even  with 
certainty  that  it  exceeded  to  any  extent 

The  evidence  does  show  positively  that 
some  of  the  fence  destruction  was  by  the 
employ&s  of  the  defendant  companies,  but 
la  too  Indefinite  to  serve  as  a  basis  for 
Judgment  in  any  fixed  amount 

[1]  The  theory  of  the  suit  Is  that  the  de- 
fendant companies  were  lesseies  of  the  land, 
and  as  such  were  under  the  same  contractual 
obligation  as  ordinary  lessees  to  maintain 
the  property  In  the  same  state  In  which  It 
was  when  taken  possession  of  under  the 
lease,  and  that  therefore  they  are  responsible 
for  all  damage  done  to  the  premises,  no  mat- 
ter by  whom  done.  But  this  theory  does  not 
fit  the  facts  of  the  case.  These  companies 
were  not  ordinary  lessees  of  the  land.  Their 
rights  thereon  were  altogether  special  and 
spedSc,  and  so  were  their  corresponding 
obllgatlouB,  and  the  latter  did  not  Include 
police  supervision  and  protection  of  the 
premises.  The  possession  of  the  land  re- 
mained in  plaintiff,  except  In  so  far  as 
was  necessary  for  the  exercise  of  the  right 
of  Ingress  and  egress  conferred  upon  the 
defendant  companies  by  the  said  contract, 
and  the  right  to  occupy  and  utilize  the  sur- 
face of  the  land  to  the  extent  required  for 
the  cil  and  gas  exirtoltatlcMi. 

The  exercise  of  these  rights  by  the  com- 
panies had,  of  course,  to  be  "as  a  good  ad- 
ministrator" (G.  C.  art  2710);  but  nothing 
shows  that  the  said  rights  were  exercised 
differently  from  this.  The  damage  to  the 
fences  was  entirely  discoimected  with,  or 
foreign  to,  the  contract. 

The  fences  and  the  timber  were  not  In 
the  charge  of  these  companies.  Nothing 
shows  that  there  was  any  need  of  them  for 
the  enjoyment  and  exercise  of  all  the  rights 
under  said  contract  In  fact  their  wanton 
destruction,  complained  of  by  plaintiff,  would 
go  to  show  that  they  were  more  in  the  way 
of  these  oil  operators  than  otherwise — an 
obstruction  and  an  annoyance.  Tbe  party 
in  the  possession  and  enjoyment  of  them 
was  plaintiff  himself.  If  he  needed  them  for 
the  protection  of  his  pasturage,  the  tunctioa 
of   preventing    their   destruction   pertained 
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to  him,  and  not  to  the  defendant  companies, 
who  were  not  In  possession  of  them  and 
had  no  need  of  them. 

Another  theory  upon  which  liability  for 
the  entire  damage  Is  sought  to  be  fastened 
upon  the  defendant  companies  Is  expounded 
In  the  brief  of  learned  counsel  as  follows : 

"The  evidence  shows  that  there  is  a  kind  of 
courtesy  between  the  oil  companies  under 
which  an  oil  company  in  possession  of  prop- 
erty and  developing  the  same  permits  the  em- 
ployes of  other  companies  to  enter  upon  the 
premises  and  to  exercise  thereon  the  same  priv- 
Uegea,  as  regard  the  right  of  ingress  and  egress, 
as  is  enjoyed  by  it  under  its  lease,  and  that  on 
this  account  the  rights  of  private  individuals 
regarding  leased  premises  are  ignored  when 
those  premises  are  being  developed  by  the  les- 
see, though  respected  and  recognized  until  such 
development  begins.  Recognizing  this  fact,  no 
act  of  trespass  upon  plaintifTs  premises  was 
made  prior  to  the  Pasadena  Petroleum  Com- 
pany's taking  possession  thereof  for  drilling 
operations;  but,  immediately  following  the  be- 
ginning of  the  operations,  the  agents  and  em- 
ployes of  the  various  oil  companies,  together 
with  the  agents  and  employes  of  the  Pasadena 
Company,  entered  at  will  upon  the  lands  of  the 
plaintiff,  and  hauled  and  otherwise  moved  ma- 
terials for  oil  wells  over  and  across  the  same." 

The  evidence  falls  to  show  that  the  de- 
foidant  companies  expressly  consented  to, 
or  even  acquiesced  In,  this  destroying  of  the 
fences:  on  the  contrary,  the  field  superin- 
tendent, when  asked  whether  teams  were 
not  driven  across  the  land,  answered: 

"Not  if  I  could  keep  them  out;"  and  '^ot 
when  I  could  keep  them  out,  but  they  would  do 

it  at  times." 

The  evidence  relied  upon  for  showing  this 
alleged  "kind  of  courtesy"  consists  of  the 
following: 

"Q.  Is  it  the  custom  in  the  oil  field  for  the 
employes  and  other  parties  working  for  an  oil 
company  to  enter  upon  and  across  other  pri- 
vate holdings  they  are  not  operating  upon? 

"A.  Not  as  a  rule,  without  the  permission  of 
the  landowners. 

"Q.  Is  it  the  rule  with  oQ  companies,  taking 
over  holdings,  for  the  parties  working  for  that 
company  and  other  companies  to  enter  upon  the 
lands  being  developed? 

"A.  Yes:  that  is  a  courtesy  extended  between 
Mke  another." 

[2]  We  fail  entirely  to  see  wherein  this 
establishes  a  permission  extended  by  "a 
kind  of  courtesy"  to  destroy  fencea 

The  Judgment  appealed  from  is  therefore 
set  aside,  and  plalntilTs  suit  is  dismissed; 
plaintiff  to  pay  costs  in  both  courts. 

On  PlalntUFa  Application  for  Rehearing. 

The  decree  herein  is  amended,  so  as  to 
condemn  defendants  to  pay  the  costs  in  both 
courts,  and,  as  so  amended,  is  reaffirmed, 
the  right  being  reserved  to  the  defendants 


to  apply  for  a  rehearing  from  the  present 
change  In  the  decree,  and  the  plalntifTs 
appllcatloa  for  a  rehearing  is  otherwiae  re- 
fused. 


(147  Is.  Btn 


No.  22762. 


PYE   V.  SOUTHWESTERN    6A8  ft   ELEC 
TRIC  CO. 

(Supreme  Court  of  Louisiana.    May  31,  1920.) 

(StiUa1>v§  by  Editorial  Staff.) 

Master  nni  servant  «S94I»— Csasatioa  of  oaa- 
pansatlon  dalmant's   disability  open   te  !■• 
qulry  after  final  Judgment. 
The  cessation  of  the  disability  for  whidi 
compensation  is  to  be  paid  under  the  Employ- 
ers' Liability  Act  is  open  to  inquiry,  even  after 
final  Judgment. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  3,  R.  Lend,  Judge. 

Proceedings  under  the  Employers'  Liability 
Act  (Act  Nol  20  of  1914)  by  Joe  Pye  to  ob- 
tain compensation  for  personal  injuries,  op- 
posed by  the  Southwestern  Oas  &  Electric 
ComiMiny.  There  was  an  award  of  comi)en- 
sation,  and  the  employer  appeals.  Motion  by 
appellant  that  cause  be  remanded  to  receive 
proof  to  fix  definitely  the  extent  of  the  em- 
ploy6's  incapacity.    Motion  granted. 

Wilkinson  ft  Lewis  and  B.  W.  &  P.  N. 
Browne,  all  of  Shreveport,  for  appellant. 

Barret  ft  Files  and  J.  B.  Herold,  all  of 
Shreveport,  for  appellee. 

PROVOSTT,  J.  The  following  motion  filed 
in  this  court  Is  self-explanatory,  to  wit: 

"Now  comes  the  Southwestern  Gas  &  Elec- 
tric Company,  defendant-appellant  in  the  above 
numbered  and  entitled  cause,  through  under- 
signed counsel,  and  with  respect  shows:- 

"(1)  That  this  case  arose  under  the  Employ- 
ers' Liability  Act;  that  judgment  was  rendered 
in  favor  of  plaintiff  and  against  your  defend- 
ant for  $1,200,  based  on  the  theory  that  plain- 
tiff had  suffered  a  permanent  partial  disability 
as  a  result  of  the  injury  complained  of. 

"(2)  Appearer  shows  that  plaintiff  testified 
on  the  trial  of  this  case  that  because  of  the 
injury  he  was  unable  to  do  any  work  (tran- 
script, 32),  and  that  he  was  figuring  on  going 
to  the  farm  opposite  Natchitodies  with  his 
people  (transcript,  35),  and  that,  unless  some 
one  helped  him  out,  he  would  starve  (transcript, 
32),  and  that  this  testimony  largely  influenced 
the  judgment,  giving  him  the  maximum  for  per- 
manent partial  disability,  and  that  it  was  con- 
ceded by  defendant  that  plaintiff  was  entitled 
to  recover  $58,  and  under  the  evidence  sub- 
mitted to  the  lower  court  and  contained  in  the 
transcript  of  appeal  said  sum  is  the  maximum 
amount  of  which  plaintiff  should  recover. 

"(3)  Appearer  further  shows  that  since  the 
trial  of  the  said  cause,  and  after  the  filing  of 
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the  traiuKript  in  tUa  court,  it  htm  been  ad- 
vised tliat  plaintiff  is  now  engaged  in  lucrative 
employment,  and  that  the  incapacity  claimed 
by  him  has  entirely  disappeared;  that  plaintiff 
left  Shrereport  soon  aiter  the  trial  of  thli 
case,  in  which  he  testified  he  could  do  no  work, 
and  went  to  Chicago,  where,  on  the  22d  day 
of  June,  1917,  he  secured  work  as  a  laborer 
for  the  niinoia  Steel  Works  of  South  Chicago, 
SI.,  where  he  waa  regularly  employed  as  a 
laborer,  receiving  wages  of  $3.40  per  day  for 
the  first  13  weeks,  after  which  time  his  wages 
were  steadily  increased  until  he  was  receiving 
$6.10  per  day  on  May  1,  1919,  and  in  many 
instances  working  overtime,  receiving  aa  high 
as  $7.10  per  day,  all  of  which  is  fully  shown 
by  the  certified  copy  of  the  South  Works  pay 
roll  record  of  the  Illinoia  Steel  Works  Com- 
pany, marked  Exhibit  A,  and  by  photographic 
reproduction  of  plaintiff's  employment  card, 
marked  Exhibit  B,  affidavit  of  Alex  Wilson, 
marked  Exhibit  C,  affidavit  of  Henry  Hill, 
marked  Exhibit  D,  affidavit  of  Samuel  Helme, 
marked  Exhibit  E,  and  affidavit  of  Ijewis  B. 
Jacobs,  marked  Exhibit  F,  all  of  which  are  at- 
tached hereto  and  made  part  hereof;  that  it 
was  impossible  to  obtain  the  evidence  aia  shown 
by  the  attached  documents  for  use  in  the 
trial,  because  said  evidence  wag  not  then  in 
existence. 

"(4)  That  the  evidence  which  your  appearer 
desires  to  introduce  will  fix  definitely  the  ex- 
tent of  the  plaintiff's  incapacity,  thereby  fixing 
the  exact  amount  of  compensation  due. 

"(5)  Appearer  shows  that,  in  the  event  tha 
court  should  not  revaraa  the  judgment  herein 
on  the  evidence  contained  in  the  transcript, 
then  and  in  that  event  said  cauae  should  be 
remanded  to  the  lower  court  in  order  to  re- 
ceive such  proof  as  to  fix  definitely  the  extent 
of  plaintiff's  incapadiy  as  aforesaid." 

The  exhibits  in  question  are  annexed  to 
the  motion,  and  the  prayer  is  that  the  case 
be  remanded  for  taking  the  evidence  In  qnes- 
tlon.  The  cessation  of  the  disability  for 
which  compensation  is  to  be  paid  is  open  to 
Inquiry  even  after  final  Judgment  A  fortiori 
Is  it  so  open  before  final  Judgment  There- 
fore, as  the  affidavit  and  the  exhibits  annex- 
ed to  It  appear  to  be  In  due  form, 

It  is  ordered  that  this  case  be  remanded 
for  the  taking  of  the  evidence  referred  to  in 
the  motion  for  remand  filed  In  this  court 


case  after  having  granted  new  trial,  on  ap- 
plication made  after  expiration  of  the  period 
within  which  a  new  trial  may  be  applied  for; 
the  matter  being  reviewable  on  appeal. 

Action  by  O.  A.  Eomedy  &  Bro.  against 
the  Farmers'  Warehouse.  Default  Jndgment 
for  plaintUEs  was  set  aside  by  the  conrt  on 
motion  for  new  trial,  and  plaintiffs  apply  for 
writs  of  prohibition,  certiorari,  and  man- 
damu&    Application  denied. 

Smith  Sc  Carmouche,  of  Crowley,  for  ap- 
plicants. 
P.  S.  !Pugh,  of  Crowley,  for  reqwndent 

PEOVOSTI,  J.  The  relators  apply  for  a 
writ  of  prohibition  to  prevent  the  trial  Jndge 
from  proceeding  further  In  the  aise. 

The  relators  allege  that  the  trial  Judge 
granted  a  new  trial  after  the  legal  delay 
within  which  a  new  trial  may  be  applied  for 
had  expired,  and  asks  for  a  writ  of  prohlbt 
tion  to  have  the  said  action  of  the  trial 
Judge  annulled,  and  all  further  proceedings 
litayed. 

The  matter  is  reviewable  on  appeal ;  there- 
fore the  relators'  application  la  denied,  with 
costs. 


(147  1 
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No.  24050. 


FARMERS' 


a  A.  KENNEDY  &  BRO.  v. 
WAREHOUSE. 

(Sapreme  Court  of  Louisiana.    May  81,  1920. 
Bebearlng  Denied  Jnne  80,  1920.) 

(Siftlabiu  by  Bditonal  StaffJ 

Prohibition  ^=3(2)— Not  granted  whare  mat- 
ter reviewable  on  appeal. 
Writ   of   prohibition   will   not  be   granted 
to   prevent  trial  court  from  proceeding  with 


ai7  La.  540) 


No.  22209. 


.GRIFFITH    V.   KELLER    (KELLER   at   ll., 
inttrvanert). 

(Sapreme  Oomrt  of  Louisiana.    Teb.  2,  1820. 

On  Application  for  Rehearing,  June 

10,  1920.) 

(BvVabtu  Ip  the  Court.) 

I.  Landlord    and    tenant    9=3224,    22S-^g«nt 
may  sua  In  his  own  nam*  on  nots  for  rent; 

aotiofl  by  aaoat 


In 


prinolpal   may  Intervene 

on  note  for  rent 
One  who,  though  not  the  owner,  is  vested 
by  the  owner  or  by  authority  of  the  owner  with 
the  title  to  immovable  property,  with  right  to 
lease  it  take  a  note  for  the  rent  and  sue  on 
the  note,  may  bring  such  suit  in  his  own  name; 
but  the  defendant  in  such  case  may  set  up  aa 
against  the  plaintiff  any  defense  that  it  is  com- 
petent for  him  to  urge  against  the  owner;  and, 
where  such  defenses,  coupled  with  demands  in 
reconvention,  are  set  up,  there  is  no  good  rea- 
son why  the  owner,  in  the  interest  of  a  speedy 
termination  and  quieting  of  the  litigation, 
should  not  be  allowed  to  intervene,  assert  his 
right  in  propria  persona,  and  thereby  place 
himself  in  a  position  to  be  bound  1^  the  Judg- 
ment to  be  rendered. 

2.  Landlord  and  tanant  «=3l3^Lasaor  has  ao 

privilege  seouring   claim   for  raimbaraoaioat 

for  lajurios  to  animals  Inoludad  |a  loase. ' 

The  law  confers  upon  a  lessor  no  privilege 

securing  a  daim  for  reimbursement  on  account 

of  damages  to  property  included  in  a  lease  (aa, 

for  instance,  for  injuries  inflicted  upon  mules 

included  in  the  lease  of  a  plantation),  nor  does 


«=9For  other  eases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Nombered  DicesU  and  IndszM 
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it  confer 'the  right  to  a  writ  of  prorisioniil  sei- 
zure upon  a  claim  of  that  character;  the  right 
to  that  writ  being  restricted  to  the  cases  of 
privileges  enumerated  in  Code  Prac.  art.  288. 

Appeal  from  Nintb  Judicial  District  Court, 
Parish  of  Madison ;  F.  X.  Ransdell,  Judge. 

Action  by  Richard  Oriffltb  against  G.  A. 
Keller,  in  which  the  First  National  Bank  of 
Vicksbutg  intervened  as  the  nndisdosed  prin- 
cipal, and  in  which  Mrs.  Selma  L.  Keller  also 
Intervened.  From  the  Judgment  for  plain- 
tilT  and  intervoier,  defendant  and  Mrs.  Kel- 
ler appeal.  Judgment  modified,  and,  as  mod- 
ified, affirmed. 

MUUng,  Godchaux,  Saal  &  Killing,  of  New 
Orleans,  for  apjpellants,  C  A.  Keller  and  Mrs. 
Selma  L.  KeUer. 

Snyder  &  Ollfoil.  of  Tallnlah,  and  M.  M. 
Boatner,  of  New  Orleans,  for  appellees  Rich- 
ard Griffith  and  First  Nat.  Baiik  of  Ylcks- 
bnig. 

i  Statemoit  of  the  Case.   ' 

MONROE.  C.  J.  This  is  an  action  for  the 
recovery  of  rent  of  Eldorado  plantation,  ac- 
companied by  a  seizure  of  property  found 
thereon,  and  thereafter  claimed  by  the  wife 
of  the  lessee,  who  intervened  for  that  purpose. 
The  First  National  Bank  of  Vlcksburg  also  In- 
tervened as  the  undisclosed  principal  for 
whom  plaintiff  was  acting.  There  was  Judg- 
ment for  plaintiff,  from  which  defendant  and 
his  wife  prosecute  the  present  appeal.  The 
facts  disclosed  by  the  record  are  as  follows: 

On  February  17,  1912,  the  sheriff  of  Madi- 
son parlsli,  acting  under  an  order  of  seizure 
and  sale  from  the  district  court,  adjudicated 
to  the  plaintiff  the  plantation  in  question,  to- 
gether vrith  certain  mules,  agricultural  im- 
plements, and  machinery,  and  upon  the  same 
day  plaintiff  leased  the  property  so  acquired 
to  the  defendant  by  a  written  contract  con- 
taining the  stipulation: 

"The  price  of  this  lease  is  the  sum  of  $1,400, 
payable  November  16,  1912,  and  evidenced  by 
a  promissory  note  of  C.  A.  Keller,  of  this  date, 
for  said  sum,  payable  to  the  said  Richard 
Uriffith,  bearing  S  per  cent,  interest  after  ma- 
turity." 

On  August  12  following  plaintiff  instituted 
this  suit,  alleging  said  lease  and  note,  and 
further  alleging  that  the  mules  had  been  de- 
livered to  defendant  in  good  condition,  but 
that,  in  violation  of  the  obligations  of  his 
contract,  he  had  failed  to  feed  them,  and  had 
otherwise  treated  them  so  cruelly  as  to  cause 
seven  of  them,  worth  $850,  to  die,  and  by 
overworking  than,  for  purposes  not  contem- 
plated by  the  contract,  had  reduced  those 
which  did  not  die  to  such  a  weakened  condi- 
tion that  it  would  entail  much  expense  to  ren- 
der them  again  serviceable.  He  further  al- 
leged that  be  had  good  reason  to  believe  that 
4efendant  would  remove  the  property  upon 


which  he  had  a  lessor's  privilege,  and  prayed 
for  the  issuance  of  a  writ  of  provisional  sei- 
zure, and  for  Judgment,  etc.,  and  the  writ  was 
accordingly  issued,  and  tlie  sheriff  seized 
thereunder  ten  mnles,  three  road  plows,  sev- 
en farm  wagons,  and  "about  75  acres"  of 
growing  rice,  the  whole  valued  at  $3,083.  On 
S^tember  7  following  Mrs.  Selma  Levy,  vrile 
Of  defendant,  intervened,  setting  up  a  dation 
en  paiement  from  her  husband  of  date  Au- 
gust 27,  1912,  purporting  to  give  in  payment 
and  to  deliver  to  her  in  rebursement  of  para- 
phernal funds  to  the  amount  of  $2,150  said  to 
have  be&a  received  by  him,  the  rice  crops  on 
Eldorado  and  Sydney  plantations  together 
with  the  possession  and  enjoyment  of  the 
land  nntll  the  end  of  the  year,  and  of  nine 
leased  mnles,  machinery,  implanents,  and 
improvements  thereon,  all  at  a  valuation  of 
$500,  subject  to  a  rent  claim  of  $700  for  El- 
dorado and  $50  for  Sydney,  also  conveying  to 
her  ten  -mules  said  to  have  been  purchased  by 
defendant  on  August  9, 1912,  and  so  conveyed 
at  a  valuation  of  $1,500,  subject  to  a  vendor's 
privilege  for  $1,300,  also  conveying  certain 
cattle  and  bogs.  Intervener  alleges  that 
plaintiff's  seizure  was  not  inspired  by  a  de- 
sire to  collect  the  rent,  but  was  made  for  the 
purpose  of  wronging  and  oppressing  her; 
that  the  plaintiff,  Griffith,  is  the  president  of 
the  First  National  Bank  of  Vlcksburg,  and,  in 
buying  and  leasing  the  plantation  in  ques- 
tion, was  merely  acting  for  and  on  l>ehalf  of 
the  bank ;  that  he,  the  bank,  and  one  Duifey 
entered  into  a  fraudulent  conspiracy  the  pur- 
pose of  which  was  to  get  the  plantation  for 
delivery  to  some  person  or  coriioration  tm- 
knoTV'n  to  Intervener;  that  plaintiff's  allega- 
tions as  to  defendant's  neglect  and  Ul  treat- 
ment of  the  mules  are  untrue,  and,  If  true, 
would  show  no  obligation  on  the  part  of  in- 
tervener; that,  in  view  of  an  overflow  in 
the  spring  of  1912,  demoralization  of  lalx>r, 
and  difficulty  in  obtaining  advances,  the  rent 
of  the  (Eldorado)  plantation  was  by  agree- 
ment reduced  from  $1,400  to  $700;  that  by 
reason  of  the  seizure  she  has  been  damaged 
in  various  amounts  (which  are  specified)  ag- 
gregating $3,550,  and  is  entitled  to  recover 
$5,000  more  as  punitory  damages,  for  all  of 
which  she  prays  judgments  against  Griffith, 
the  bank,  and  Durfey  in  soUdo.  She  also 
prays  that  she  be  restored  to  the  possession 
of  the  seized  property  on  giving  a  forthcom- 
ing bond;  and  an  order  to  that  effect  was 
made  by  the  court  on  September  7  and  exe- 
cuted by  her  giving  twnd  and  taking  posses- 
sion of  the  property  on  S^temt>er  9,  1912, 
after  which,  on  November  17,  the  bond  was 
canceled  by  reason  of  the  payment  to  the 
sheriff  of  the  amount  thereby  called  for. 
Other  pleadings  in  the  case  are  as  follows : 

An  exception  by  defmdant  alleging  that 
the  bank  was  and  is  the  owner  of  the  claim 
sued  on,  that  Griffith  has  no  interest  therein. 
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and  that  defendant  has  a  Jost  and  legal  de- 
fense agratnst  the  bank. 

An  exception  by  plaintiff  to  the  Interven- 
tion of  Mrs.  Keller  alleging  that  she  denies 
that  there  exists  any  lessor's  privilege  on  the 
property  seized,  and  yet  makes  part  of  her 
petition  the  dation  en  palement,  In  which  she 
assumes  the  obligations  of  the  lease,  Includ- 
ing the  privilege  resulting  therefrom,  and 
praying  that  Intervener  be  required  to  elect 
between  the  two  the  position  to  which  she 
will  adhere. 

A  plea  of  estoppel  by  plaintiff  to  the  ef- 
fect that  the  note  sued  on  has  matured  and 
that  defendant  is  estopped  to  deny  the  title 
of  his  lessor. 

A  motion  by  defendant  to  dissolve  or  QUash 
the  writ  of  provisional  seizure  on  the  ground 
that  Griffith  was  not  the  owner  of  the  note 
and  claim  sued  on,  and  had  no  Interest  there- 
in, and  that  the  affidavit  was  not  authorized 
by  the  facts  and  was  Insufficient. 

Answer  of  the  Intervener  (Mrs.  Keller)  to 
the  motion  calUng  on  her  to  elect,  in  which 
Bbe  alleges  that  she  received  the  dation  en 
palement,  the  growing  rice  crops,  and  the  use 
of  the  plantations  and  of  the  property  there- 
on (other  than  the  ten  mules  acquired  by  her 
husband  from  Hudson  &  Sons)  at  a  valuation 
of  1500  and  subject, to  a  rent  claim  of  $700 
and  received  the  10  mules  at  a  valuation  of 
$1,500,  subject  to  a  vendor's  privilege  for  $1,- 
300.  She  disclaims  all  personal  liability  and 
alleges  tlutt  her  husband  was  insolvent  at 
the  date  of  the  dation  en  i>aiement  and  has 
since  been  Insolvent. 

Intervention  by  the  bank  alleging  that  Qrif- 
fith,  one  of  its  stocliholders  and  officers,  acted 
for  it  in  buying  and  leasing  Eldorado  planta- 
tion and  in  bringing  tills  suit,  and  that  It 
now  adopts  his  acts  and  makes  them  Its  own, 
and  praying  that  the  suit  be  held  to  have 
been  brought  for  its  use  and  benefit,  and  that 
there  be  Judgment  accordingly,  and  otherwise 
as  originally  prayed  for. 

A  motion  by  defendant  to  strike  oat  the 
intervention  of  the  bank  on  the  ground  that 
It  was  filed  too  late,  and  is  an  attempt  to  sup- 
ply a  plaintiff  in  place  of  one  who  had  no  le- 
gal standing,  after  exception  and  motion  to 
dismiss  for  lack  of  such  standing,  etc. 

Answers  by  defendant  to  the  original  peti- 
tion and  to  the  intervention  of  the  bank,  in 
which  defendant  alleges  that  the  banlc.  In 
consideration  of  troubles  and  losses  sustained 
by  him — 

"agreed  to  make  respondent,  who  consented  to 
the  same,  tlie  following  reduction  In  said  nota 
and  lease  contract  for  said  year,  to  wit:  First, 
respondent  to  pay  the  bank  '|700  in  settlement 
in  any  event,  whether  it  be  a  good  crop  or  a 
failure;  second,  in  addition,  tliat  respondent 
would  be  expected  to  pay  to  said  bank  the 
remaining  $700,  or  fall  rent,  as  originally 
agreed,  provided  tlie  land  put  in  rice  on  KUdo- 
rad»   plantation    shoold  yield,   say,   IS   sacks 
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per  acre  for  said  year.  If  the  yield  should  be 
as  little  as  nine  sacks  per  acre,  then  respond- 
ent was  to  pay  no  more  than  the  $700  as 
aforesaid;  if  less  than  eighteen  sacks  per 
acre,  and  more  than  nine  sacks,  this  second 
$700  to  be  reduced  proportionately,  as  will 
more  fully  appear  by  reference  to  the  letter  of 
said  bank  to  respondent,  which  is  hereto  at- 
tached and  made  part  hereof  and  referred  to 
for  greater  certainty." 

In  other  respects  the  answers  with  some- 
what greater  particularity  deal  With  the  ques- 
tions Involved  as  does  the  Intervention  of 
Mrs.  Keller. 

The  letter  referred  to  by  defendant  was 
not  annexed  to  his  answer,  but  we  find  in  the 
record  what  purports  to  be  a  copy  of  such  a 
letter,  which  does  not  appear  to  have  1>een 
filed,  and  bears  the  name  of  "B.  W.  Griffith," 
as  the  writer,  but,  as  It  is  accepted  by  counsel 
as  the  letter  referred  to  In  the  pleadings  and 
testimony,  we  also  accept  it,  and  find  tliat  it 
is  in  practically  the  language  above  quoted. 

Opinion. 

[1]  1.  The  plaintiff  herein  having,  with 
the  authorization  of  the  bank,  of  which  he 
was  an  officer,  acquired  for  it,  but  in  his 
own  name,  the  plantation  here  In  question, 
and  having  leased  the  plantation  In  his  own 
name  to  defendant,  taken  defendant's  note 
payable  to  his  order  for  the  rent,  and  brought 
this  suit  thereon,  all  with  the  same  authori- 
zation, the  objection  to  his  capacity  to  pros- 
ecute this  suit  was  properly  overruled.  In  Ls.- , 
coste  T.  De  Armas,  2  La.  263,  plaintiff,  as  in> 
dorsee  of  a  promissory  note,  brought  suit 
thereon  against  the  maker.  The  defense  was 
that  the  note  was  given  without  considna- 
tlon,  and  that  plaintiff  was  the  agent  of  the 
payee,  and  without  the  Interest  required  by 
law  to  entitle  htm  to  sue.  It  was  admitted 
by  him  that  he  was  merely  the  agent  of  the 
payee,  or  of  those  for  whose  use  the  note  vras 
given  to  the  payee,  and  It  was  contended  that, 
under  Code  Prac.  art.  16,  he  had  no  standing 
to  prosecute  the  suit.  Bat  tills  court,  through 
Porter,  J.,  said: 

"That  article  is  in  these  words:  'An  action 
can  only  be  brought  by  one  having  a  real  and 
actual  interest  wliidi  he  pursues,  but  as  soon 
as  that  interest  arises  he  may  bring  his  action.' 
It  appears  to  us  that  there  is  nothing  in  the 
enactment  which  prevents  the  party  in  interest 
from  conveying  his  legal  title  to  a  third  per-' 
son,  and,  by  sach  conveyance,  giving  that  per- 
son a  right  to  sue  in  liis  own  name.  No  conse- 
quence results  from  it  affecting  the  right  of  the 
defendant,  for  he  can  offer  every  defense  to  the 
suit  of  the  agent  he  coold  present  against  the 
action  of  the  principal.  The  agent  can  only  be 
considered  as  the  nominal  plaintiff." 

And  that  doctrine  has  been  many  times  af- 
firmed. Hen.  Dig.  voL  2,  pp.  1124,  1126; 
Smith  V.  Atlas  &  CSa,  41  La.  Ann.  1,  and  au- 
thorltles  cited  at  page  4, 6  Soutli.  418;  Haa- 
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ton  T.  New  Orleans,  etc.,  Co.,  124  La.  662,  SO 

South.  S44. 

2.  Inasmucli,  however,  as  it  developed  In 
this  case  that  the  bank  was  the  real  party 
holding  the  interest  represented  by  plaintiff, 
and  as  defendant  and  Mrs.  Keller  (Intervener) 
had  defenses  and  claims  to  set  up  against  it, 
we  can  see  no  good  reason  why,  in  the  interest 
of  all  the  parties  and  the  more  speedy  deter- 
mination and  quieting  of  the  litigation,  the 
bank  should  not  have  been  permitted  to  in- 
tervene, assert  its  rights,  and  thereby  place 
itself  in  a  position  to  be  bound  by  the  judg- 
ment to  be  rendered.  We  are  therefore  of 
opinion  that  the  motion  to  strike  out  the  intei^ 
vention  of  the  bank  was  properly  overruled. 

[2]  3.  Article  8217  of  the  Civil  CJode  con- 
fers a  privilege  for  the  rent  of  Immovables 
upon  "the  crops  of  the  year,  and  on  the  furni- 
ture, which  is  found  in  the  house  let,  or  on 
the  farm,  and  on  everything  which  serves  to 
the  working  of  the  farm,"  and  the  Code  of 
Practice  provides  that — 

"Art.  284.  The  plaintiff  may,  in  certain  cases, 
hereafter  provided,  obtain  the  provisional  sei- 
zure of  the  property  which  he  holds  in  pledge, 
or  on  which  be  lus  a  privilege,  in  order  to  se- 
cnre  the  payment  of  his  claim. 

"Art.  285.  Provisional  seizure  may  be  ordered 
in  the  following  cases:    •    •    * 

"2.  When  a  lessor  prays  for  the  seisare  of 
furniture  or  property  used  in  the  house  or  at- 
tached to  the  real  estate  wliich  he  has  leased." 

I 

la  Smith  T.  Smith,  2  La.  Ann.  448,  it  ap- 
peared that  defendant's  crop  was  provisional- 
ly seized  on  a  claim  for  money  advanced  to  pay 
the  salary  of  the  overseer,  and  for  horses  and 
oxen  purchased  and  necessaries  furnished  for 
the  use  of  the  plantation,  and  It  was  held 
that,  while  the  writ  of  sequestration  may  Is- 
sue on  giving  bond  in  all  cases  where  the  cred- 
itor has  a  lien  and  privilege,  the  writ  of  pro- 
visional seizure  is  restricted  to  certain  ^lu- 
merated  cases  of  privilege,  and  is  permitted  to 
be  issued  without  bond,  and  that  the  privi- 
lege claimed  by  the  plalntifl  then  before  the 
court  was  not  included  In  the  enumeration. 

In  the  instant  case  plaintiff  had  a  privilege 
and  a  right  to  a  provisional  seizure  for  the 
rent  claimed  by  him,  but  there  is  no  law 
which  confers  any  such  privilege  or  right 
with  respect  to  liis  claim  in  damages  for  the 
loss  of  the  mules. 

It  Is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  be  amended  by 
reducing  the  amount  of  the  award  from  |1,- 
400  to  $700  and  by  quashing  and  setting  aside 
the  writ  of  provisional  seizure  to  the  extent 
that  it  operates  to  secure  so  much  of  plaintff's 
claim  as  exceeds  the  sum  of  $700,  with  in- 
terest thereon  and  attorney's  fees  and  costs. 
It  is  further  ordered  that  in  all  other  respects 
said  judgment  be  affirmed,  and  that  plain- 
tiff pay  the  costs  of  this  appeal. 


On  Aiq;)llcation  tor  Rehearing. 

PBOVOSTT,  J.  This  case  was  reopened  on 
application  for  a  rehearing,  more  for  the  pur- 
pose of  correcting  the  decree,  which,  through 
inadvertence  had  been  imperfectly  worded, 
than  because  the  court  entertained  any  doubt 
as  to  the  conclusion  reached.  The  case,  how- 
ever, has  been  reargued  on  the  question  of 
the  amount  of  damage  suffered  by  plaintiff 
from  the  death  and  craeL  treatmoit  of  the 
mules  leased  to  defendant  with  the  planta- 
tion. The  case  was  tried  below  on  confirma- 
tion of  default ;  the  defendant  making  no  ap- 
pearance, although  the  case  was  several  times 
reassigned  in  order  to  afford  him  an  oppor- 
tunity to  appear  and  was  pending  several 
years.  The  learned  trial  Judge  found  that 
eight  mules  had  died,  worth  $850.  The  evi- 
dence, which  we  deem  entirely  unnecessary 
to  rehash,  confirms  that  conclusion.  There- 
fore, and  for  the  reasons  assigned  in  the  orig- 
inal opinion  herein. 

It  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appeiiled  trom  be  affirmed,  ex- 
cept that  the  amount  allowed  by  same  for 
rent  be  reduced  to  $700,  and  interest,  and 
that  the  provisional  seizure  herein  be  sus- 
tained only  for  that  amount,  thus  reducing 
to  $1,550  the  total  amoimt  allowed  for  both 
damages  and  rent,  and  tliat  plalmtUt  pay  the 
costs  of  this  appeaL 
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DOMINICK  V.  DETROIT  FIRE  4  MARINE 
INS.  CO. 

la  ra  DETROIT  FIRE  &  MARINE  INS.  CO. 

(Supreme  Gonrt  of  Lotiisiana.    May  81,  102OL 
Behearing  Denied  June  80,  1920.) 

(ByUabu*  iy  Bditoritd  Btaf.) 

1.  Certiorari  «i=>46— Notlcs  of  Intention  to  aj>- 
ply  for  writ  to  Court  of  Appeal  properly  filed 
with  olerk  of  district  court 

In  view  of  Const  art.  106,  as  amended  (see 
Act  No.  187  of  1906,  }  4),  and  Acts  No.  89  of 
1914,  (  1,  making  district  court  derk  of  pariah 
where  sessions  are  held  derk  of  Court  of  Ap- 
peal, and  deaignatlDg  places  where  sesslona  are 
to  be  held,  notice  of  intention  to  apply  for  writ 
of  certiorari  to  snch  court  nnder  Sapreme 
Court  rale  16,  §  2  (67  South,  xi),  requiring  auch 
notice  to  be  filed  in  derk'a  office  of  Court  of 
Appeal,  is  properly  filed  with  derk  of  court  of 
district  where  canse  originated,  though  that  wii 
not  where  canse  was  heard  by  Court  of  Appeal 
or  finally  determined,  since  such  clerk  had  coa- 
tody  of  record  and  was  to  receive  notice  of 
rehearings. 

2.  Insaraaoe  «=9376(2)— Oral  anreemeat  of 
ageat  waiving  vacanoy  otauso  Invalid. 

Under  policy  forbidding  waiver  of  provisions 
by  agents  anless  indorsed  on  policy  or  added 
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thereto,  there  can  he  no  recoTery  by  Insnred 
▼iolatinr  10-day  vacancy  clanae  on  showing  of 
«n  oral  agreement  of  agent  that  it  was  all 
right,  and  that  he  would  take  care  of  the  mat- 
ter; no  vacancy  permit  being  indorsed  on  or 
Attached  to  policy. 
OTfieU  and  Dawkina,  JX,  dissenting. 

Certiorari  to  Coart  of  Appeal,  First  Dis- 
trict. 

Action  by  Anthony  J.  Domlnlck  against 
the  Detroit  Fire  &  Marine  Insurance  Com- 
pany. Judgment  for  plaintiff  affirmed  by 
Court  of  Appeal,  and  defendant  brings  cer- 
tiorari.   Reversed,  and  suit  dismissed. 

Smitb  &  Carmoucbe,  of  Crowley,  for  ap- 
plicant. 

Fblllp  S.  Pugh,  of  Crowley,  for  respond- 
ent. 

PROVOSTT,  J.  [1]  Plaintiff  below,  de- 
fendant in  writ,  has  moved  to  dismiss  the 
present  application  for  writ,  on  the  ground 
that  section  2  of  rule  16  of  this  court  (67 
South,  xi),  requiring  a  notice  of  the  inten- 
tion CO  apply  for  a  writ  of  this  kind  to  be 
filed  in  the  "clerk's  office  of  the  Court  of 
Appeal,"  has  not  been  complied  with. 

The  Court  of  Appeal  has  no  other  <derk 
than  as  provided  In  article  106  of  the  Con- 
sUtutlon  as  amended  (Act  137  of  1906),  to 
wit: 

"The  clerk  of  the  district  court  of  the  parish 
in  which  the  sesaionB  of  the  Courts  of  Appeal 
are  held,  shall  serve  as  derk"  thereof. 

Act  89,  p.  204,  of  1914,  provides: 

'^That  the  Judges  of  the  Court  of  Appeal  of 
the  First  (Srcuit  of  the  state  of  Louisiana  shall 
hold  sessions  of  court  at  Lake  Charles,  Crow- 
ley, Opelousas,  New  Iberia,  Franklin,  Houma, 
Thibodanx,  Donaldsonville,  Amite  and  Baton 
Rouge,  and  such  other  places  as  may  be  desig- 
nated by  said  Court  of  Appeal  for  the  sole  pur- 
pose of  hearing  arguments  and  submissions  of 
cases;  that  immediately  after  the  submission  of 
cases,  the  clerk  of  the  district  court,  where  said 
cases  are  heard  and  submitted,  shall  transmit 
the  records  in  such  cases,  with  briefs  therein 
£Ied,  to  the  clerk  of  the  district  court  of  East 
Baton  Rouge  where  the  cases  thus  transferred 
shall  be  finally  determined  by  said  court.  Upon 
the  rendition  of  judgement  in  such  cases,  the 
clerk  of  the  district  court  of  Fast  Baton  Rouge 
shall  without  delay  return  the  records  in  all 
-cases  to,  and  notify  the  clerk  of  the  district 
court,  where  such  cases  originated,  of  the  judg- 
ment so  rendered  by  the  said  Court  of  Appeal 
in  order  that  the  party  aggrieved  may,  if  be  so 
desires,  apply  for  rehearing  within  the  delay 
prescribed  by  law.  That  said  application  for 
rehearing  shall  be  filed  with  the  clerk  of  the 
court  where  said  causes  originated,  whose  duty 
it  shall  be  to  immediately  forward  the  same  to- 
gether with  the  records  in  said  causes  to  the 
-derk  of  the  court  at  Baton  Rouge." 

It  will  be  noted  from  this  statute  that  the 
cessions  of  the  Court  of  Appeal  are  held  In 
-one  place  tat  'bearing  arguments  and  sub- 


mission of  cases,"  and  in  another  place  for 
finally  determining  the  case,  and  that  the 
records  of  the  case  have  to  be  transmitted 
to  the  place  where  the  court  is  sitting,  and 
are  to  be  returned  to  the  court  of  the  paridi 
where  the  case  originated,  without  delay, 
upon  rendition  of  Judgment;  and  that  ap- 
plications for  rehearing  have  to  be  filed  "with 
the  clerk  of  the  court  where  the  cause  orig- 
inated." 

In  the  present  case,  the  "cause  originated" 
in  the  district  court  of  the  parish  of  Acadia ; 
and,  in  pursuance  of  this  statute,  it  was 
argued  and  submitted  at  OpeloUsas,  in  tiie 
parish  of  St.  Landry,  and  was  "finally  de- 
termined" in  the  parish  of  East  Baton  Rouge. 
The  notice  of  Intention  to  apply  for  writ  was 
filed  with  the  clerk  of  the  district  court  o^ 
the  parish  of  Acadia.  The  contention  is  that 
it  should  hare  been  filed  with  derk  of  the 
district  court  of  East  Baton  Rouge. 

Under  the  letter  of  said  rule  16  and  of 
said  article  106  of  the  Constitution,  the  no- 
tice might  have  been  filed  with  the  derk 
either  of  Bast  Baton  Rouge  or  St.  Landry, 
for  the  clerks  of  the  district  courts  of  these 
parishes  Served  as  clerk  of  the  Court  of  Ap- 
peal while  that  court  held  session  In  their 
respective  parishes.  But  it  vrill  be  noted 
that,  under  said  Act  89,  neither  of  these 
functionaries  Is  the  custodian  of  the  records 
of  the  case,  but  that  the  clerk  of  the  court 
in  which  the  case  originated  is,  and  that 
applications  for  rehearing  must  be  filed  with 
him.  The  obvious  reason  for  requiring  ap- 
plications for  rehearing  to  be  filed  with  the 
latter  clerk  la  that  he  is  the  custodian  of  the 
records.  For  this  same  reason,  we  think  his 
office  is  the  proper  one  in  which  to  file  the 
notice  of  intention  to  apply  for  writ 

[2J  Passing  to  the  merits,  we  find  that  the 
suit  is  brought  upon  a  policy  of  fire  insurance 
containing  the  dauaes  that  "this  entire  poli- 
cy shall  be  void  if  the  building  herein  de- 
scribed be  or  become  vacant  or  unoccupied 
and  so  remain  for  ten  days,"  and  that  "no 
officer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any 
provisions  or  conditions  of  this  policy  exc^t 
such  as  by  the  terms  of  this  policy  may  be 
subject  of  agreement  indorsed  hereon  or 
added  hereto ;  and  as  to  such  provisions  and 
conditions  no  officer,  agent  or  representative 
shall  have  power  or  be  deemed  and  held  to 
have  waived  such  provision  or  condition  un- 
less such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  priv- 
ilege or  permission  affecting  the  Insurance 
under  this  policy  exist  or  be  claimed  by  the 
Insiured  unless  so  written  or  attached." 

When  the  fire  occurred  the  insured  build- 
ing had  been  vacant  for  more  than  10  days, 
and  no  waiver,  or  i>ermit  of  vacancy,  had 
been  written  on,  or  attached  to,  the  policy. 
But  the  insured  had  orally  applied  to  the 
local  agent  of  the  defendant  company  for  a 
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vacancy  permit,  on  meeting  him  In  the  street, 
aikd  the  agent  bad  anstrered  that  It  was  "all 
xlt^t";  that  be  would  "take  care"  of  the 
matter.  But  beyond  this  promise,  the  agent 
bad  done  nothing.  The  trial  coort  gave 
Judgment  In  favor  of  the  plaintiff;  and  the 
Court  of  Appeal  affirmed  the  judgment,  hold- 
ing that,  as  the  agent  had  authority  to  issue 
permits  of  racancy,  bis  promise  to  issue  one 
was  equivalent  to  a  fulfillment  of  the  alwve- 
tranacribed  condition  of  the  policy  for  saving 
the  policy  from  avoidance. 

The  policy,  it  will  be  noted,  expressly  pro- 
vides that  no  agent  shall  bare  the  power  to 
waive  any  of  Its  conditions,  or  be  held  to 
have  done  so,  "unless  such  waiver  shall  be 
written  upon  or  attached  hereto,"  and  that 
no  "privilege  or  iiermlssion  affecting  the  In- 
surance under  this  policy  shall  exist  or  be 
claimed  by  the  insured  unless  so  written  at 
attached." 

In  People's  Bank  v.  Nat.  F.  Ins.  Cio..  130 
La.  951,  68  South.  826,  where  the  local  agent 
had  authority  to  consent  to  an  assignment 
of  the  policy,  and  di'i  orally  consent,  but 
the  consent  was  not  "written  on  or  attached 
to"  the  policy,  the  court  enforced  the  said 
clauses  of  avoidance  as  written,  and  ex- 
onerated the  company.  The  contrary  view 
was  urged  in  vain  upon  the  court,  as  Is  now 
being  done  in  the  present  case.  The  court 
said: 

"We  have,  however,  not  adopted  that  ^ew, 
nor  have  many  of  the  other  courts  of  the  coun- 
try, and  we  find  no  sufficient  reason  for  doing 
so." 

And  the  court  dted  six  declsionB  of  this 
court  in  supimrt  of  that  announcement 

We  have  been'  dted  to  none,  and  find  none, 
contra,  nor  even  any  dictum  of  any  kind, 
unless  it  be  the  one  in  the  recent  case  of 
Chapman  v.  Mutual  Life  Ins.  Co.,  146  La. 
668,  88  South.  887,  which  was  purely  obiter, 
and,  moreover,  was  made  in  connection  with 
a  life  insurance  policy,  which  may  perhaps 
distinguish  it  ' 

Our  brethren  of  the  Court  of  Appeal  drew 
a  distinction  between  an  express  waiver  and 
such  conduct  on  the  part  of  the  local  agent 
as  would  lull  the  Insured  into  a  false  con- 
fidence, and  thus  furnish  ground  for  estoppel. 
Our  brethren  overlooked  the  fact  that  what 
the  agent  could  not  do  by  an  express  con- 
sent he  could  not  do  by  any  conduct  such  as 
would  furnish  ground  for  an  estoppel,  and 


thereby  accomplish  the  same  result  One 
cannot  do  indirectly  what  oue  cannot  do 
directly.  Moreover,  our  brethren  overlooked 
the  following  further  condition  In  the  policy: 

"Nor  shall  any  privilege  or  permission  affect- 
ing the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or 
attached." 

The  insured  is  in  this  case  claiming  the 
permissicm  or  privilege  of  a  vacancy  i>ennlt 
although  the  allowance  or  grant  of  same 
was  not  written  on,  or  attached  to^  the  policy. 

The  Judgment  of  the  Court  of  Appeal  cuid 
that  of  the  district  court  are  set  aside,  amd 
plaintiff's  suit  is  dismissed,  with  costs  In  both 
courts. 

O'NIELL  and  DAWKINS,  »„  dissent. 


(147 : 
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N«.  23989. 


ANTOINE  V.  EAGLE  fc  BRITISH  DOM  IN-. 
IONS  INS.  CO. 

In  re  EAGLE  *.  BRITISH  DOMINIONS  INS. 
CO.. 

(Supreme  Court  of  Louisiana.    May  81,  1920. 
Rehearing  Denied  June  30,  1920.) 

Certiorari  to  Court  of  Appeal,  First  District 

Action  by  Sarkes  Antoine  against  the  JSttgle 
&  British  Dominions  Insurance'  Company,  in 
which  Judgment  for  plaintiff  was  affirmed  by 
the  Court  of  Appeal.  Application  of  the  Blasle 
&  British  Dominions  Insurance  Company  for 
certiorari  or  writ  of  review  to  the  Court  of 
Appeal.  Judgment  of  district  court  and  that 
of  Court  of  Appeal  set  aside,  and  suit  dis- 
miaaed. 

Smith  Se  Carmonche,  of  Orowley,  for  appli- 
cant 
Philip  S.  Pngh,  of  Crowley,  for  respondents. 

PROVOSTT,  J.  Names  and  dates  changed, 
this  case  is  identical  with  that  of  Anthony  J. 
Dominick  v.  Detroit  Fire  &  Marine  Ins.  Co. 
(No.  23988)  85  South.  236,  this  day  decided.  For 
the  reasons  there  given,  it  la  ordered,  adjudged. 
and  decreed  that  the  judgment  of  the  difrtrict 
court  and  that  of  the  Court  of  Appeal  in  Uiis 
case  are  set  aside,  and  this  suit  is  dismissed  at 
the  cost  of  plaintiff  in  both  courts. 

O'NIBLL  and  DAWKINS,  JJ..  dissent 


Digitized  by 


Google 


<U7  I 


OOSMOPOIilTAN 

(86 


6S») 


No.  22178. 

SaooeMloo   of   DOMINOUE. 

DOMINQUE  V.  DOMINGUE  et  al. 

(Supreme  Coart  of  Looiaiana.     Feb.  2,  1920. 
On  Rehearing,  June  80,  1920.) 

(ByUabut  by  B^orial  Staff.) 

-QuaNiaii  and  ward  «=>54  — Tatorablp;   minor 
eatitied  to  laterest  on  movabloa  disposed  of 
by  tutrix. 
Where  tutrix  disposed  of  minor's  movaUe 

property,  the  minor,  on  the  settlement  of  the 
account  of  the  tutrix  and  her  cotutor,  is  en- 
titled to  interest  on  the  ralue  thereof. 

Ai^eal  from  Eighteenth  Judldal  District 
"Ciourt,  Parish  of  Lafayette ;  William  Camp- 
bell, Judge. 

In  the  matter  of  the  succession  of  Adon- 
is Domlngue.  Suit  by  BmeUe  Domlngue 
against  Marie  A.  Domingae,  tutrix,  and  anoth- 
er, cotutor,  for  an  account  of  their  cotutor- 
shlp.  Account  was  filed,  and  was  opposed 
by  plaintiff,  and  from  the  Judgment  rendered 
approving  the  account  she  api)eals.  Affirmed 
as  amended. 

John  L.  Koinedy,  of  Lafayette,  tat  ap- 
.pellant 

Mouton  A  DeBaillon,  of  Lafayette,  for 
appellees. 

PBOYOSTY,  J.  Plaintiff  snes  her  mother 
and  stepfather,  wlio  are  her  cotutors,  for  an 
.aoooont  of  their  cotutorshlp,  and  has  opposed 
the  account  filed  by  tbem. 

Plaintiff  OHnplains  that  she  has  been  al- 
•lowed  only  |2  an  arpent  per  annum  as  the 
•rental  value  of  her  land,  whereas  $3  ought 
-to  have  been  allowed.  On  this  rental  value 
the  testimony  is  conflicting.  The  trial  Judge 
.adopted  the  estimate  of  $2.  We  find  no  rea- 
son for  disturbing  that  finding. 

Complaint  la  made  in  the  brief  in  this 
•court  of  tbe  cotutors  not  having  allowed  In- 
terest  on  tbe  value  of  certain  movables 
atvarded  to  plaintiff  In  the  partition  of  her 
father's  estate.  This  complaint  was  not  urg- 
-ed  in  tbe  pleadings;  hence,  it  cannot  be 
now  considered. 

The  account  diarges  the  plaintiff  with 
$194.50  a  year,  or  $16.17  a  m<»ith,  for  board, 
dothiog,  education,  doctors'  bills,  etc.  Plain- 
tiff contends  that  this  should  be  reduced  to 
^125  a  year.  Bxc^t  idaintiff's  testimony 
there  Is  really  nothing  upon  wblcb  Is  based 
this  demand  for  a  reduction,  and  plaintifTs 
testimony  may  be  said  to  be  opposed  to  that 
of  her  mother  and  of  her  stepfather;  and 
other  testimony  in  the  record  would  go  to 
show  that  the  charge  ia  not  excessive. 

Plaintiff  contends  that  tbe  cotutors  have 
forfeited  ttaelr  oommisaioii  of  10  per  cent. 
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by  failure  to  render  a  faithful  account  of 
her  revenues.  We  have  found  that  the  reve- 
nues were  accounted  for. 

The  Judgment  appealed  from  approved  tbe 
account. 

Judgment  affirmed. 

On  Rehearing. 

O'NIELL,  J.  A  rehearing  was  granted  In 
this  case  because  it  was  found  that  opponents 
of  the  account  of  the  tutrix  and  cotutor  did 
pray  for  legal  laterest  on  the  item  of  $304 
(tbe  value  of  movable  property  disposed  at 
by  tbe  tutrix),  from  the  Slst  of  December, 
1906,  to  the  6th  of  July,  1910.  The  tutrix 
and  cotutor  owe  interest  on  that  charge  on 
the  account. 

The  Judgment  aK>ealed  from  is  amended  by 
allowing  opponents  Interest  at  6  per  cent,  per 
annum  on  $304  from  the  Slst  of  December, 
1906,  to  tbe  6tb  of  July,  1916,  and,  as  amend- 
ed, the  Judgment  la  affirmed  at  the  cost  of 
the  appellees. 


(147  lig.  6S7) 
No.  22737. 

COSMOPOLITAN  ICE  CO.  v.  HART  at  al. 

(Supreme  Conrt  of  Louisiana.    May  31,  1920. 
Rehearing  Denied  June  80,  1920.) 

(SyUaUu  T>y  Bditorial  Staff.) 

1.  Landlord  and  tenant  «=986(l)— Inereased 
output  of  other  plant*  alfeoHag  option  to  re- 
new lee  plant  lease  held  to  Inchida  plant  un- 
der ooastruotion. 

Under  a  lease  of  an  Ice  plant  giving  lessees 
an  option  to  renew  in  case  the  output  of  all 
other  ice  plants  in  the  city  should  be  increased 
by  50  tons  a  day,  another  ice  plant,  about 
to  begin  operations  at  the  time  of  the  execu- 
tion of  the  lease,  whose  output  would  itself  be 
sufficient  to  release  lessees  from  their  obliga- 
tions to  renew,  should  be '  included  in  the  esti- 
mate of  increase. 

2.  Landlord  and  tenant  «=386(i)  —  Inoreased 
output  of  other  plants  afTsotlng  option  to  rs- 
new  ics  plant  lease  hsid  uot  restrloted  to  tboss 
built  between  Isasa  and  notice. 

That  the  lease  of  an  ice  plant  provided  for 
an  option  to  renew  in  case  all  other  ice  plants 
in  the  city  should  increase  their  oatput  by  60 
tons  a  day  hM  not  to  restrict  the  estimate  to 
the  oatput  of  plants  built  between  the  time  of 
the  execution  of  the  lease  and  the  time  for  giv- 
ing notice  of  renewal. 

3.  Landlord  and  tenant  «=986(t)  —  Inoreased 
output  of  other  plants  affecting  option  to  re- 
new loe  plant  lease  held  to  Include  reorgan- 
bed  plants. 

Where  a  lease  of  an  ice  plant  provided  that 
the  lessees  should  have  an  option  to  renew  in 
case  the  output  of  all  other  ice  plantr  in  the 
city  should  be  Increased  by  50  tons  a  day,  in- 
crease by  the  output  of  a  plant,  oonstmcted  in 
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part  from  material  of  an  old  plant  not  in  op- 
eration at  the  time  of  the  execution  of  the  lease, 
should  be  inclnded. 

Aiqpteal  from  Civil  District  Goort,  Ptrlsb  of 
Orleans;  E.  K.  Skinner,  Jndge. 

Suit  by  the  CosmoiraUtan  Ice  Company 
against  Lonia  P.  Hart  and  others  for  rent 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   AfBrmed. 

Merrick  &  Scbwars  and  Walter  S.  Lew- 
Is,  all  of  New  Orleans,  for  appellant  Uqol- 
dators  of  Cosmopolitan  Ice  Co. 

Denegre,  Leovy  ft  Chaffe,  Harry  McOall, 
Philip  S.  Gidiere,  and  J.  Zach  Spearing,  all 
of  New  Orleans,  for  am>ellee8. 

PROVOSTT,  J.  Plaintlft  company  leased 
to  the  three  defendants  an  ice  plant  for  the 
term  of  one  year,  beginning  March  15,  1010, 
subject  to  the  following  terms  and  condi- 
tions: 

"The  leasees  shall  be  obligated  to  renew  and 
extend  this  lease  for  the  period  ot  one  year 
beginning  March  15,  1011,  and  ending  March, 
1012,  on  the  same  terms  and  conditions  as  this 
present  lease;  that  the  lessors  hereby  agree 
to  such  renewal;  but,  as  the  execution  of  this 
lease  and  the  annual  rental  therein  fixed  are 
predicated  upon  existing  conditions,  and  any 
substantial  increase  in  the  number  or  capacity 
of  ice  plants  in  the  dty  of  New  Orleans  may 
seriously  impair  the  value  of  this  lease  to  les- 
sees, it  is  agreed  that  the  obligation  of  the 
lessees  to  renew  shall  cease  and  determine  aod 
the  lessees  stiall  have  an  option  to  renew  it  the 
total  capadty  ot  all  ice  plants  in  the  dty  of 
New  Orleans,  oo  the  fifteenth  day  of  March, 
1911,  not  counting  the  Central  Ice  &  Cold 
Storage  Company,  Limited,  Independent  Ice  & 
Distilled  Water  Manufacturing  Company,  Lim- 
ited, Pelican  Ice  Company,  and  Crescent  Ice 
Company,  be  increased  fifty  tons,  or  more,  each 
twenty-four  hours,  above  what  it  is  on  the 
16th  day  of  March,  1010  (the  rated  capadty 
of  all  plants  other  than  the  above  named  be- 
ing, March  15,  1910,  825  tons). 

"Notice  of  the  lessees*  intention  to  renew 
shall  be  given  in  writing  on  or  before  the  first 
day  of  December,  1010;  but  if,  between  Decem- 
ber 1,  1910,  and  March  1,  1011,  new  plants  or 
additions  to  present  plants,  shall  be  erected  or 
in  coarse  of  erection  to  the  extent  above  named, 
via.  fifty  tons  or  more,  the  said  notice  of  renew- 
al shall  not  be  binding  upon  lessees,  who,  in 
such  event,  shall  have  the  option  to  renew  or 
not  to  renew,  said  lease." 

It  will  be  noted  that  if  at  the  expiration  of 
the  first  year  the  total  capacity  of  all  the  ice 
plants  In  the  city,  excepting  the  three  plants 
named,  had  increased  by  60  tons  or  more,  the 
defendants  were  to  be  under  no  obligation  to 
renew  the  lease,  but  were  merely  to  have  an 
option  to  do  so.  They  declined  to  renew,  for 
the  assigned  reason  that  the  capacity  of  the 
Ice  plants,  other  than  those  excepted,  had  In- 
creased by  50  tons  or  more ;  and  this  suit  is 
for  the  rent  of  the  second  year.    The  ques- 


tion Is  as  to  whether  there  was  or  not  sndi 
an  increase. 

Defendants  claim  that  there  was  an  in- 
crease of  35  tons  by  the  Dixie  Ice  Company ; 
60,  by  the  Audubon  Ice  Company;  and  45, 
by  the  Wllbum  Ice  Factory. 

Plaintiff  admits  that  these  Increases  took 
place,  but  denies  that  the  outputs  of  the  Au- 
dubon and  Wiiburn  companies  can  be  taken 
into  account 

As  to  the  Andnbon,  plaintiff  argues  that 
this  plant  was  about  to  begin  operation  at 
the  time  the  lease  was  entered  into ;  that  ita 
output  of  60  tons  would  of  itself  have  been 
sufficient  to  release  the  defendants  from  the 
obligation  to  renew  the  lease;  that  the  par- 
ties must  be  assumed  to  have  known  this, 
since  their  business  interests  required  that 
they  should  keep  informed,  not  only  of  the- 
capacity  of  the  plants  actually  In  operation,, 
but  also  of  those  about  to  begin  operation; 
and  that  obviously  the  increase  which.  In  the 
contemplation  of  the  parties,  was  to  convert 
the  contract  from  an  absolute  obligation  to 
a  mere  option,  was  an  uncertain  increase — 
not  one  which  was  thus  certain  to  come 
about.  Another  argument  Is  concisely  ex- 
pressed in  the  brief  thus: 

"In  the  second  place,  this  plant  cannot  be 
considered  because  it  was  not  built  within  the- 
period  mentioned  in  the  lease,  that  is,  between 
December  1,  1010,  and  March  1  (15?)  1911." 

[1]  The  first  of  these  arguments  is  answer- 
ed: First,  by  the  suggestion  that  if  the  par- 
ties had  intended  to  except  this  plant  they 
would  have  done  so;  and,  next,  by  the  fact 
that  nothing  shows  that  the  parties  kaew  ot 
this  plant,  which  was  in  course  of  construc- 
tion in  an  out  of  the  way  part  of  the  dty. 
The  one  defendant  who  testified  in  the  case 
said  that  this  idant  had  not  been  excepted; 
and  he  was  not  contradicted. 

[2]  The  secMid  argument  is  obscure  In  Its 
laconism.  If  It  means  what  it  Implies,  name- 
ly, only  the  output  of  plants  built  between. 
December  1,  1910,  and  March  15,  1011,  was 
to  be  considered  in  computing  the  60-ton  b>- 
crease,  all  we  can  say  is  that  such  Is  not  the 
condition  of  the  contract. 

The  facts  In  connection  with  the  Wilbnm 
plant  are  that  a  plant  of  that  name,  t>elong- 
ing  to  a  corporation,  had  been  in  operation  in. 
the  dty,  but  had  ceased  to  be  operated  about 
a  month  or  so  before  the  date  ot  the  con- 
tract and  begun  to  be  dismantled,  owing  to. 
its  having  to  be  moved,  in  consequence  of 
the  encroachments  of  the  river;  and  that 
Mr.  Wllbum,  one  of  the  shareholders,  bought 
oat  his  assodates,  and  established  individual- 
ly a  plant  of  the  same  name  on  another  lo- 
cation, using  part  of  the  equipment  of  the 
old  plant;  the  new  plant  having  a  larger 
capadty  than  the  old. 

[3]  Evidently  the  ontpnt  of  this  new  {riant 
must  be  considered  to  be  an  increase  la  the 
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capacity  of  tbe  plants  as  eodstlng  In  the  dty 
at  the  date  of  the  oxitract,  since  at  that  date 
tbe  old  plant  had  ceased  to  be  an  operating 
plant,  and  become  nothing  more  at  best  than 
material  of  which  a  part  could  be  ntllised  In 
the  constmctlon  of  another  plant. 

The  trial  conrt  rejected  plaintiffs  demand. 

Judgment  afBrmed. 


(in  La.  en) 


No.  22426. 


WHITE  V.  WHITE  (CREDITORS'  COMMIT- 
TEE, Intervener). 

(Sopreme  Oourt  of  Louiaiana.    Jnne  10,  1920. 
Beheariog  Denied  June  80,  1920.) 

(Byttatm*  (y  BiiioHal  BUlf.) 

AMlggmenta  for  banoflt  of  creditors  «=93I0(I) 
—Subrogation  ^9|2— Onllnary  creditors  held 
■ot  entitled  to  proceeds  of  property  as  against 
general  mortgagee. 

Where  debtor  entered  into  agreement  with 
creditors,  indading  his  wife,  who  had  a  gen- 
era] mortgage  against  all  of  his  land,  by  which 
he  surrendered  all  his  property  to  a  committee 
appointed  by  the  creditors,  and  the  holder  of  a 
special  mortgage  which  primed  the  mortgage 
of  the  wife  threatened  foreclosure,  and  the 
coounittee  paid  the  mortgage,  interest,  taxes, 
etc.,  oat  of  fnnds  derived  from  the  redaction  to 
cash  of  some  of  the  assets  of  the  debtor,  and 
the  specially  mortgaged  property  was  then 
■old  at  a  price  exceeding  the  amount  of  the 
special  mortgage,  the  ordinary  creditors  are 
not,  on  the  theory  of  subrogation  or  otherwise, 
entitled  to  any  more  than  they  would  have  had 
if  payment  to  the  special  mortgage  creditor 
had  not  been  made,  bat  are  entitled  to  have 
the  fonds  used  in  making  the  payments  re- 
stored. 


Appeal  from  GlvU  District  Court,  Parish 
of  Orleans ;  E.  K.  Skinner,  Judge. 

Action  by  Mrs.  Ellen  Tobin  White  against 
Albert  Sidney  White,  ber  hnsband.  In  which 
the  Creditors'  Committee  Intervened.  From 
a  decree  relating  to  priority  of  rights  In 
property  of  defendant  husband,  plaintiff  ap- 
peals. Decree  set  aside,  and  case  remanded, 
with  instructions. 

McCloskey  ft  Benedict  and  Henry  B.  Curtis, 
all  of  New  Orleans,  for  appellant 

Hall,  Monroe  &  Lemann  and  Merrick  & 
Schwarz,  all  of  New  Orleans,  for  Intervener. 

PKOVOSTT,  J.  The  defendant,  A.  8. 
White,  being  In  embarrassed  drcumstances, 
entered  Into  an  agreement  with  his  creditors, 
indudiog  his  wlfe^  by  which  he  srurrendered 


all  his  prc^erty  to  a  committee  appointed 
by  the  creditors,  and  tbe  creditors  agreed 
among  themselves  and  with  him  as  follows: 

"The  committee  of  creditors  shall  proceed 
with  all  convenient  speed  to  reduce  tbe  assets 
to  cash  and  to  distribute  tbe  cash  among  the 
respective  creditors.  In  accordance  with  their 
legal  rights,  which  shall  be  preserved  and  shall 
follow  the  property  into  tbe  bands  oS.  the  com- 
mittee with  like  force  and  effect  as  if  no  sale 
or  transfer  had  been  made." 


One  (tf  the  pieces  of  real  estate  was  burden- 
ed with  a  special  mortgage,  and  the  wife  had 
for  the  security  of  the  payment  of  her  claim, 
a  legal  mortgage  upon  all  the  real  estate  of 
her  husband.  This  mortgage  of  the  wife  was 
primed  by  the  special  mortgage. 

The  holder  of  the  special  mortgage  threat- 
ening foreclosure,  the  committee  of  creditors 
paid  the  debt,  in  capital  and  Interest,  and  also 
paid  the  taxes  due  on  the  property,  with  funds 
which  they  had  derived  from  the  reduction  to 
cash  of  some  of  the  assets  of  the  debtor.  The 
mortgaged  pr(«)erty  was  then  sold  at  a  price 
exceeding  the  amount  of  the  special  mort- 
gage ;  and  the  present  litigation  Is  over  this 
excess.  The  wife  claims  that  she  is  entitled 
to  It  by  virtue  of  her  mortgage  on  the  prop- 
erty next  In  rank  to  the  special  mortgage. 

The  ordinary  creditors,  on  the  other  hand, 
contend  that  the  committee  of  creditors.  In 
paying  <^  the  special  mortgage,  was  acting 
as  their  agent  and  representative,  and  that 
therefore,  by  operatl<»t  of  law,  they  became 
subrogated  to  the  rights  of  the  special  mort- 
gage creditor  priming  the  legal  mortgage  of 
Mrs.  White. 

The  committee  was  the  agent  of  all  the 
creditors.  By  nothing  It  could  do  could  it 
change  their  relative  rights.  It  would  have 
been  without  right  to  use  for  liberating  the 
mortgaged  property  fnnds  attributable  to  the 
ordinary  debts,  except  on  the  condition  of 
no  prejudice  resulting  thereby  to  the  ordinary 
creditors ;  that  is  to  say,  unless  there  was  a 
certainty  of  the  mortgaged  property  being 
sufficient  In  value  to  restore  the  funds  for 
the  ordinary  creditors,  and  of  no  delay  being 
caused  in  the  payment  to  them.  The  ordi- 
nary creditors  are  therefore  entitled  to  have 
all  they  would  have  had  If  this  payment  to 
the  special  mortgage  creditors  had  not  been 
made.  But  they  are  entitled  to  no  more. 
Hence,  whatever  may  be  left  of  the  price  of 
the  sale  of  the  mortgaged  property  after  this 
restoration  shall  have  been  made  must  go  to 
Mrs.  White  In  virtue  of  her  mortgage. 

The  Judgment  appealed  from  decrees  that 
the  ordinary  creditors  have  succeeded  by 
subrogation  to  all  the  rights  of  the  special 
mortgage  creditor,  and  tliat  they  are  entitled 
to  that  extent  to  priority  over  Mrs.  White. 
This  may  be  but  another  way  of  expressing 
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the  legal  sltnation ;  but,  as  subrogaHon  can 
play  no  part  In  the  matter,  no  more  tban  In 
the  settlement  of  an  Insolvent  succession, 
or  other  Insolvent  estate,  and  as  that  theory 
might  perhaps  vrork  out  a  different  result 
in  its  application  to  the  facts  of  the  case, 
we  prefer  to  set  the  Jndjgrment  aside,  and 
enter  a  new  decree. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  that  this  case  be  remanded 
for  Judgment  to  be  entered  In  accordance 
with  the  views  expressed  In  the  present  opin- 
ion; defendants  to  pay  the  costs  of  this 
appeal. 

MOMROE,  O.  Jq  takes  no  part 


(MT 
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No.  22893. 


MONTE   BLANCO  REAL  ESTATE  CORPO- 
RATION V.  WOLVIN  LINE  ot  al. 

(Supreme  Court  of  Louisiana.    May  31,  1920. 
Rehearing  Denied  June  SO,  1920.) 

(BvOaluf  hv  BMiorial  BUff.) 

1.  International  law  <S=> 1 0— Inquiry  by  state 
oourt  Into  validity  of  appropriation  by  de  fac- 
to Mexican  government  prohibited. 

In  action  for  ownership  of  coffee  as  l)etween 
Mexican  plantadoo  grower  and  purchaser  from 
third  party,  wherein  it  was  claimed  that  the 
coffee  bifd  been  taken  from  the  plantation  by 
bandits,  and  evidence  showed  that  the  coffee 
was  appropriated  by  the  de  facto  government 
in  control  of  the  state  in  which  the  plantation 
was  situated,  an  inquiry  in  a  Louisiana  court 
as  to  validity  of  such  appropriatlMi  was  pre- 
cluded. 

2.  Evidence  «S348  —  Courts  Judlolaily  knew 
recognition  by  United  States  government  of 
foreign  governmenL 

The  court  will  take  judicial  notice  that  the 
United  States  government  recognized  the  gov- 
ernment of  Carranza  in  Mexico,  first  as  the 
de  facto  and  later  the  de  jure  government     ^ 

3.  iBternatienal  law  «s»4— United  States  reo- 
ognition  of  foreign  govommont  oonolusivo  as 
to  Its  legal  status. 

The  recognition  by  the  United  States  gov- 
ernment of  the  Carranza  government  in  Mex- 
ico is  conclusive  of  its  legal  status  at  the  time 
of  such  recognition. 

4.  laternatlonal  law  ^^4  —  Recognition  vali- 
dates aets  of  government  from  Its  Inception. 

Recognition  by  the  United  States  govern- 
ment of  the  Carranza  government  of  Mexico 
was  retroactive  in  effect,  and  validated  all  the 
actions  of  such  government  from  the  com- 
mencement ot  its  existence. 


5.  International  law  «=>I0  —  Courts  of  one 
goverumont  will  not  pass  on  validity  of  aets 
of  another. 
The  rule  that  the  courts  of  one  independent 
government  will  not  sit  in  Judgment  on  the  va- 
lidity of  acts  of  another  done  within  its  own 
territory  does  not  deprive  the  courts  of  juris- 
diction once  acquired,  but  requires  merely  that 
the  courts  accept  as  a  rule  for  their  decision 
such  acts  of  the  foreign  government  as  to  the 
subject-matter  of  the  litigation. 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;    George  H.  Th6ard,  Judge. 

Action  by  the  Monte  Blanco  Real  Estate 
Corporation  against  Wolvln  line  and  Ajv 
buckle  Bros.  Judgment  for  plaintiff,  and 
last-named  defendant  appeals^  Judgment  set 
aside^  and  suit  dlamiased. 

Merrick,  Oensler  &  Schwan,  of  New  Or- 
leans, for  appellant 

Denegre,  Leovy  &  Chaffe,  of  New  Oiieaiu, 
for  appellee. 

PBOVOSTY,  J.  The  plaintiff  company 
claims  ownership  of,  and  has  caused  to  be 
sequestered,  163  sacks  of  coffee,  lately 
brought  to  this  port  by  the  defendant  steam- 
ship line,  consigned  to  the  other  defendant, 
Arbuckle  Bros.  The  coffee  was  purchased  by 
Arbuckle  Bros.  In  Vera  Cruz  from  the  Tes- 
tamentarla  de  Agullar. 

Plaintiff  claims  that  a  band  of  60  bandits 
Invaded  its  plantation,  situated  in  the  state 
of  Vera  Cruz,  stole  this  coffee,  and  sold  it  to 
the  Testamentarla  de  Agullar. 

Defendant's  contention  la  that  the  coffee 
did  not  come  from  plaintUTs  plantation,  but 
that,  even  If  it  did,  defendant's  title  is  nev- 
ertheless good,  because  the  appropriation  of 
the  coffee  was  by  the  government  of  Mexico, 
and  is  not  subject  to  inquiry  as  to  Its  validi- 
ty in  the  courts  of  law  of  this  country. 
Plaintiff  denies  that  the  appropriation  was 
by  the  government  of  Mexico. 

Plaintiff's  agent  and  prlndpal  witness, 
Bermudez,  testified  that  the  fifty  men  who 
took  possession  of  the  plantation  and  of  the 
coffee  were  under  the  command  of  Qen.  Madt- 
uca,  and  that  the  latter  was  acting  by  order 
of  Gen.  Candldo  Agullar.  Now,  at  the  date 
of  this  invasion  of  the  plantation,  December 
17,  1914,  Gen.  Candldo  Agullar  was  military 
governor  of  the  state  of  Vera  Cruz  for  the 
de  facto  Carranza  government,  and  the  de 
facto  Carranza  goverzunent  was  In  control 
of  the  state  of  Vera  Cruz.  These  are  official 
matters,  which  cannot  be  seriously  disputed. 
That,  as  contended  by  plaintiff,  the  Invaders 
of  the  plantation  were  acting  Independently 
of  any  political  faction,  is  testified  to  by  no 
one,  and  may  be  said  to  be  disproved,  by  the 
above  referred  to  testimony  of  plaintiff's 
agent  and  prlnolpal  witness,  Bermudes,  and 
does  not  accord  with  the  tact  that  when  this 
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same  agent  revisited  th«  plantation  fl^e 
months  later,  In  June,  1015,  these  Invaders 
were  stUl  In  quiet  and  nndlstnrbed  posaes- 
slon. 

[1-6]  We  conclude  that  the  coff^  was  taken 
by  the  de  facto  Carranza  government;  and, 
these  being  the  facts,  the  law  governing  the 
case  Is  stated  in  the  syllabus  of  the  decision 
of  the  Supreme  Court  of  the  United  States. 
In  Ricaud  t.  American  Metal  Co.,  246  V.  S. 
304,  38  Sup.  Ct  812,  62  li.  Ed.  733,  as  fol- 
lows: 


"3.  The  conrt  will  take  jadldal  notice  of  the . 
reco^itlon  by  the  United  States  government 
of  the  government  of  Carranza.  first  as  the 
de  facto,  and  later  as  the  de  jure,  government 
of  Mexico." 

"5.  The  recognition  by  the  political  depart- 
ment ot  the  United  States  government  of  the 
Carranza  government  in  Mexico  Is  condnsive 
of  its  legal  status. 

"6.  Becognition  by  the  government  of  the 
United  States  of  the  Carranza  government  in 
Mexico  is  retroactive  in  effect,  and  validates 
all  the  actions  of  such  government  from  the 
commencement  ot  its  existence. 

"7.  The  courts  of  one  independent  govern- 
ment will  not  sit  in  judgment  on  the  validity 
of  the  acts  of  another,  done  within  Its  own 
territory. 

"8.  The  rale  that  the  courts  of  one  inde- 
pendent government  will  not  sit  in  judgment  on 
the  validity  of  the  acts  of  another,  done  with- 
in Its  own  territory,  does  not  deprive  the  courts 
of  Jnrisdiction  once  acquired  over  a  case,  but 
requires  only  that  when  it  is  made  to  appear 
that  the  foreign  government  has  acted  in  a 
given  way  on  the  subject-matter  of  the  litiga- 
tion, the  details  of  such  action,  or  the  merit 
of  the  result  cannot  be  questioned,  but  must 
be  accepted  by  the  courts  as  a  rule  for  their 
decision. 

"9.  The  seiinre,  condemnation,  and  sale  of 
personal  property  in  Mexico  •  •  •  for  the 
porpose  of  obtaining  war  snppUes,  before  the 
recognition  of  such  government  by  the  United 
States  as  the  legitimate  government  of  Mexico, 
had  the  effect  of  divesting  the  title  thereto  of 
a  citizen  of  the  United  States  not  in  or  a  resi- 
dent of  Mexico  when  such  seizure  and  condem- 
nation occurred,  and  he  cannot,  upon  such 
property  being  brought  into  the  United  States, 
assert  his  title- thereto  in  the  American  courts, 
but  must  seek  redress  through  the  courts  of 
Mexico  or  through  the  political  departments  of 
the  United  States  government." 

The  identity  of  the  coffee  as  being  that  tak- 
en from  the  plaintiff's  plantation  Is  seriously 
disputed;  but,  we  think,  is  established  by  a 
preponderance  of  the  evidence.  However,  we 
see  no  necessity  of  going  Into  this  evidence 
here. 

The  judgment  appealed  from  la  set  aside, 
and  the  suit  of  plaintiff  is  dismissed,  with 
costs  in  both  courts,  with  reserve  of  any 
right  defendant  may  have  to  claim  damages. 

MONBOB,  O.  J.,  takes  no.part 
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June  12,  1920.) 


(Sv^lalfut  tv  ih»  Court.) 

1.  Fraud  4=33— Actual  fraud  defined. 
The  distinguisiung  element  of  actual  fraud 

is  always  untruth  between  the  parties  to  the 
transaction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

2.  Fraud  «=36— "Constmctlve  fraud"   defined. 

(Constructive  fraud  is  a  term  applied  to  a 
great  variety  of  transactions  which  equity  re- 
gard as  wrongful,  to  which  it  attributes  the 
same  or  similar  effects  as  those  which  foUow 
from  actual  fraud,  and  for  which  it  gives  the 
same  or  similar  relief  aa  that  granted  in  cases 
of  actual  fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cion- 
strnctive  Fraud.] 

3.  Contraots  «=992— Mere  weakness  of  mind  is 
no  ground  for  setting  aside  agreement 

Mere  weakness  of  mind,  unaccompanied  by 
any  other  inequitable  incident,  if  the  person  has 
sufficient  intelligence  to  understand  the  nature 
of  the  transaction  and  is  left  to  act  upon  his 
own  free  will,  is  not  a  sufficient  ground  to  set 
aside  an  agreement. 

4.  Contracts  «b953— Isadequaoy  of  eonsldsra* 
tion,  with  Inequitable  drounstanoes,  JastMas 
eanoellatlon. 

Inadequacy  of  consideration,  in  connection 
with  other  inequitable  circumstances,  will  jus- 
tify the  cancellation  of  an  instrument. 

5.  Contraots  ^=392— Inadeqaaoy  of  oonslUera- 
tlon  and  mortgagor'B  mental  weakness  afford 
ground  for  equitable  Interference. 

Inadequacy  of  consideration,  conpled  with 
such  a  degree  of  mental  weakness  as  would 
justify  the  inference  that  advantage  had  been 
taken  of  that  weakness,  will  furnish  sufficient 
ground  for  equitable  interference. 

6.  Contraots  ^=399(1)— Presumption  and  bur- 
den  of  proof  as  to  oontraet  executed  for  In- 
BufHolent  oonslderatlon. 

Where  a  contract  is  executed  on  an  insuf- 
ficient consideration  by  one  enfeebled  in  body 
and  mind,  a  presumption  of  fraud  arises,  but 
the  burden' to  establish  the  predicatory  condi- 
tions to  the  presumption  ia  on  him  who  would 
avoid  the  contract. 

7.  Appeal  and  error  «=s>l009(l)— Chanoellor's 
findings  not  disturbed  sniess  dearly  errone- 
ous. 

The  findings  of  a  chaneellor  on  the  facts 
will  not  be  disturbed  by  an  appellate  court,  un- 
less such  .findings  are  dearly  shown  to  have 
been  erroneous. 

8.  Homestead  «=9i  18(3)— Mortgage  of  bona* 
staad  cannot  ba  aalarged  by  snbstitnttoa  of 
husband's  new  sote,  to  whioh  wife  was  not  a 
party. 

The  obligation  of  a  mortgage  executed  by 
a  husband  and  wife  (m  their  homestead  cannot 
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be  enlarged  by  the  mere  snbatitution  of  a  sew 
note  for  a  larger  sum  representing  a  further 
loan  to  the  husband,  to  which  the  wife  was 
not  a  party. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  W.  T.  Bullock,  Judge. 

Suit  by  Clara  S.  Ogle,  widow  and  executrix 
of  I.  W.  Ogle,  deceased,  against  Arthur  R. 
Douglas  and  wife.  Decree  for  complainant, 
and  defendants  appeal.    Affirmed. 

Trantham  &  Futch,  for  appellants. 

W.  E.  Smitb,  of  Ocala,  for  appellee. 

REAVES,  Circuit  Judge.  The  appellee,  the 
widow  of  I.  W.  Ogle,  deceased,  and  execu- 
trix of  his  will,  filed  her  bill  in  the  circuit 
court  of  Marlon  county  against  A.  R.  Doug- 
las and  wife,  and  from  a  decree  in  favor  of 
complainant  defendants  appealed.  We  shall 
refer  to  the  parties  herein  as  complainant 
and  defendants,  as  they  stood  In  the  lower 
court 

The  purpose  of  the  bill  was  to  have  a  satis- 
faction of  mortgage  executed  by  the  deceased 
to  defoidants  declared  void  and  to  foreclose 
the  mortgage  which  purported  to  have  been 
satisfied,  upon  the  alleged  ground  that  said 
satisfaction  was  procured  at  a  time  when  the 
deceased  was  very  old  and  enfeebled  in  body 
and  mind  to  such  an  extent  that  he  was  inca- 
pable of  understanding  the  nature,  effect,  and 
extent  of  the  transaction,  and  without  con- 
sideration, in  that  the  debt  secnred  by  the 
mortgage  had  not  been  paid,  nor  was  any 
consideration  paid  for  the  satisfaction,  and 
that  said  satisfaction  was  induced  by  false 
representations. 

The  answer  denies  all  Charges  of  fraud, 
says  the  debt  had  been  paid  long  before  the 
satisfaction  was  executed,  and  avers  the  men- 
tal capacity  of  the  deceased  to  execute  said 
satisfaction. 

We  adopt  the  concise  grouping  of  assign- 
ments of  errors  used  in  appellants'  brief,  as 
follows: 

A.  Alleged  errors  based  on  the  pleadings. 

B.  Alleged  errors  based  on  the  finding  of 
facts. 

C.  Alleged  errors  based  on  rulings  as  to 
competency  of  testimony. 

D.  Alleged  errors  based  on  findings  of  law. 
[1,  2]  The  only  iralnt  argued  under  group 

"A"  is  that  the  bill  fails  to  charge  construc- 
tive fraud  and  that  the  evidence  fails  to 
show  actual  fraud,  and  hence  complainant 
ought  not  to  have  prevailed. 
"The  distinguishing  clement  of  actual  fraud 

*  •  •  is  always  untruth  between  the  two 
parties  to  the  transaction,  so  that  actual 
fraud  may  be  reduced  to  misrepresentation 
and  concealment."  Not  so  of  constructive 
fraud.  "Constructive  fraud  is  simply  a  term 
applied  to  a  great  variety  of  transactions 

•  •  *  which  equity  regards  as  wrongful, 
'  to  which  it  attributes  the  same  or  similar  ef- 


tecta  as  those  whldi  fallow  from  actual 
fraud,  and  for  which  it  gives  the  same  or 
similar  relief  as  that  granted  in  cases  of  real 
fraud,"  etc.  Pomeroy's  Eq.  Jur.  (4th  Ed.)  | 
992.  We  have  no  difficulty  in  agreeing  tbat 
the  evidence  does  not  show  actual  fraud,  but 
we  think  the  bill  sufficiently  charges  con- 
structive fraud.  Without  quoting  from  the 
bill,  we  think  the  brief  summary  above  given 
is  enough  to  show  equity. 

[S-S]  The  law  is  well  estabUshed  that  in- 
adequacy of  consideration,  in  connection  with 
other  inequitable  circumstances,  will  justify 
the  cancellation  of  an  instrument  (9  O.  J. 
1176,  (  30);  also  that  mere  weakness  of  mind, 
unaccompanied  by  any  other  inequitable  in- 
cident. If  the  person  has  sufficient  intelli* 
gence  to  understand  the  nature  of  the  trans- 
action and  is  left  to  act  upon  his  own  free 
will,  is  not  a  sufficient  ground  to  set  aside  an 
agreement  (2  Pomeroy's  Bq.  Jar.  [4tb  Ed.]  } 
947). 

The  bill  alleges  the  total  absence  of  con- 
sideration for  the  satisfaction,  and  that  the 
deceased,  when  he  executed  the  paper,  was  so 
weak-minded  as  to  be  "wholly  incapable  of 
understanding  the  nature  and  extent  of  the 
transaction." 

It  is  not  necessary  that  there  should  have 
been  a  flduclaiy  relation  between  the  parties, 
nor  that  it  be  positively  staovra  that  the  one 
was  not  left  to  act  upon  his  own  free  will,  in 
order  to  constitute  constructive  fraud;  but 
"inadequacy  of  consideration,  coupled  with 
such  a  degree  of  mental  weakness  as  would 
Justify  the  Inference  that  advantage  had  been 
taken  of  that  weakness,  vrill  furnish  suffid^it 
ground  for  equitable  interference."  9  C.  J.  { 
40,  p.  1177 ;  Allore  v.  JeweU,  94  U.  8.  606,  24 
L.  Ed.  209 ;  Burke  t.  Taylor,  94  Ala.  630,  10 
South.  129;  Tracey  v.  Sacket,  1  Ohio  St  64, 
69  Am.  Dec.  610.  And  where  a  contract  is  ex- 
ecuted on  an  insufficient  consideration  by  one 
enfeebled  in  body  and  mind,  a  presumption  of 
fraud  arises.  Holland  v.  Barnes,  63  Ala.  83, 
25  Am.  Rep.  595 ;  Boyd  v.  Boyd,  123  Ark.  134, 
184  &  W.  838;  HatUe  v.  Potter,  64  Wash. 
170, 102  Fac.  1023 ;  WUkinson  v.  Sherman,  45 
N.  J.  Bq.  418, 18  AtL  228;  Pomeroy's  Eq.  Jur. 
(4th  Ed.)  {  947.  But  the  burden  to  establish 
the  predicatory  conditions  to  the  presumption 
the  law  thus  raises  is  on  him  who  would 
avoid  the  contract.  Sellers  y.  Knight,  185 
Ala.  96,  64  South.  329. 

In  our  discussion  of  the  pleadings  we  have 
sufficiently  covered  the  assignments  of  error 
based  on  propositions  of  law.  Group  "D." 
The  assignments  under  group  "C"  are  not  ar- 
gued, so  wfe  pass  to  group  "B,"  or  to  alleged 
errors  based  on  findings  of  fact 

[7]  In  this  connection  it  should  be  kept  in 
mind  that  the  findings  of  a  chancellor  on  the 
facts  will  not  be  disturbed  by  an  appellate 
court,  lulesa  such  findings  are  clearly  shown 
to  have  been  erroneous.     Simpson  t.  First 
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Kat.  Bank  of  Pensacola,  74  Fla.  639, 77  Sonth. 
204 ;  Baggott  v.  Otis,  66  Fla.  447,  62  South. 
S62. 

[8]  Complainant  undertook  to  show  the  fol- 
lowing: * 

(1)  That  the  debt  secured  by  the  mortgage 
had  not  been  paid,  and  (2)  that  the  deceased, 
at  the  time  of  executing  the  satisfaction,  was 
mentally  incapable  of  understanding  the  na- 
ture and  extent  of  the  transaction.  The  law 
required  no  more  than  this,  and  the  chan- 
cellor found  that  both  said  facts  had  been 
proven,  and  we  think  he  was  fully  justified 
In  so  finding ;  at  least,  we  cannot  say  he  was 
not  Justified. 

On  the  point  of  whether  the  debt  had  been 
paid,  several  strong  and  unusual  circumstanc- 
es tend  to  corroborate  complainant's  testi- 
mony that  It  had  not    Among  them  are : 

(1)  That  the  mortgage  was  retained  by  the 
deceased  and  found  among  his  papers  with 
another  note  (the  new  note)  made  by  Douglas 
to  him,  dated  February  6,  1915,  for  $500. 

C2)  Defendant  says  the  old  note  was  paid 
July  6,  1913,  and  it  bears  a  notation  on  its 
face  to  that  effect,  but  it  is  doubtful  If  this 
notation  is  in  I.  W.  Ogle's  handwriting.  His 
banker  says  it  is  not,  and  the  chancellor 
found  that  It  Is  not. 

(3)  This  note  as  produced  by  defendaat 
has  a  paper  pasted  over  the  back,  thereby 
completely  covering  up  Indorsements  on  the 
back.  The  master,  however,  by  the  use  of  a 
glass,  the  application  of  a  pure  article  of  gas- 
oline, and  by  exposing  the  paper  to  the  san- 
llgbt,  found  these  indorsements  to  read  as 
followa: 

(a)  "I  consent  to  an  extension  to  Feb.  6, 
15.    Note  of  even  date.    I.  W.  Ogle." 

(b)  "Note  and  mortgage  extended  to  Aug.  6, 
I.  W.  Ogle." 

(c)  "On  the  mortgage  and  note  of  even  tenor 
and  date  of  $440  and  $60  to  be  covered  by  mort- 
gage No.  6415  done  by  and  the  Aug,  extended 
to  Feb'y  5,  1915." 

The  chancellor  also  examined  this  paper, 
and  his  reading  agrees  with  the  master's  ex- 
cept as  to  the  last  indorsement,  and  the  va- 
riance there  is  not  material.  Also  the  origl- 
nal  paper  is  l>efor«  this  court. 

We  should  mention  just  here  that  the  file 
number  of  the  mortgage  as  Indorsed  thereon 
Is  6415 ;  also  that  the  note  is  dated  February 
6, 1915,  and  matures  August  5, 1915. 

(4)  The  fact  that  Ogle  had  the  new  note, 
together  with  the  incongruous  explanations 
thereof  by  defendant:  In  his  answer  he  says 
this  note  was  given  to  Ogle  "as  a  means  of 
raising  money"  for  defendant,  "which  this  de- 
fendant supposes  he  Intended  to  use  as  col- 
lateral for  the  purpose  of  raising  the  mon- 
ey." This  answer  is  sworn  to  by  defendant. 
But  In  his  testimony  he  says  this  note  "was 
Just  a  copy."  "I  did  not  leave  It  for  him  to 
fill  out ;  it  was  Just  a  form  to  show  me  how 
be  wanted  It  made  out,  without  any  Interest 


and  without  any  date  to  be  paid.  I  was  to 
pay  him  a  certain  amount  every  quarter  as 
long  as  I  used  the  money."  But  he  says  he 
got  no  money  on  tills  note. 

(5)  The  Indorsements  on  the  back  of  the 
old  note  in  Ogle's  handwriting,  apparently, 
from  dates  given  and  the  subject-matter,  were 
made  long  after  the  date  defendant  says  the 
note  was  paid  and  turned  over  to  him. 

On  the  other  hand,  some  circumstances 
tend  to  corroborate  defendant's  testimony  that 
he  paid  the  note:  (1)  That  he  had  it  in  his 
possession  is  a  strong  circumstance;  and  (2) 
that  the  satisfaction  of  mortgage  was  exe- 
cuted reciting  that  the  debt  had  been  paid. 

Mrs.  Ogle  says  the  defendant  acknowledg- 
ed and  promised  to  pay  the  debt  after  her 
husband  died,  and  she  is  corroborated  by  two 
other  witnesses;  but  defendant  denies  hav- 
ing done  so.  In  this  state  of  the  evidence  It 
is  manifest  that  it  was  peculiarly  the  prov- 
ince of  the  trial  court  to  determine  the  facts 
and  his  findings  conclude  u^. 

Deceased's  mental  state  is  described  by  nu- 
merous witnesses.  Some  of  them  observed 
him  very  little,  and  their  testimony  is  of  lit- 
tle value.  But  the  effect  of  the  evidence  Is 
that  Mr.  Ogle  had  serious  and  prolonged  Ill- 
ness In  1912,  and  thereafter  remained  physi- 
cally and  mentally  weak  until  his  death  in 
1917,  at  the  age  of  73.  It  Is  true  that  tiie 
parties  who  signed  the  satisfaction  «f  mort- 
gage as  witnesses  say  that  they  did  n6t  ob- 
serve any  evidence  of  mental  detect  at  that 
time,  but  they  were  with  Idm  very  little  on 
that  occasion,  and  fbe  memory  of  one  of 
them,  especially,  as  to  what  did  occur  Is 
shown  to  be  very  hazy. 

It  is  Impossible  for  us  to  say  that  the  chan- 
cellor's finding  that  the  deceased  did  not  un- 
derstand the  nature  and  extent  of  his  act  In 
signing  the  satiiifaction  was  not  Justified. 

A  cross-assignment  of  error  asserts  that  the 
court  should  have  foreclosed  the  mortgage 
for  the  amount  of  the  new  note  Instead  of 
limiting  his  decree  to  the  old  note  with  in- 
terest, but  this  contention  must  fall.  Mrs. 
Douglas  had  executed  the  mortgage  to  secure 
the  old  note,  and  her  husband  and  the  mort- 
gagee could  not  enlarge  the  lien  on  the  land 
to  which  she  had  assented  In  statutory  form 
by  increasing  the  debt,  even  though  they  may 
have  thought  and  intended  that  the  mort- 
gage could  and  should  stand  as  security  for 
the  new  note. 

The  decree  should  be  aflSrmed. 

PER  OTTRIAM.  The  record  In  this  cause 
having  been  considered  by  this  court,  and  the 
foregoing  opinion,  prepared  under  diapter 
7837,  Acts  of  1919,  adopted  by  the  court  as 
Its  opinion,  it  Is  considered,  ordered  and  ad- 
Judged  by  the  court  that  the  decree  herein 
be,  and  the  same  is  hereby,  affirmed. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIEIaD,  ELLIS,  and  WEST,  JJ^  concur. 
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HAMMERS  V.  SOUTHERN  EXPRESS  CO. 

(Sopreme  Court  of  Florida.     June  12,  1920.) 

(Synabut  ly  ffe«  Court.) 

1.  Carrier*  ^s>92— Seizure  of  narcotics  pre- 
venting delivery  exempts  from  liability  for 
value. 

Where  goods  are  delivered  to  a  common 
carrier  for  transportation,  and  the  consignor, 
being  present  where  the  goods  are,  attempts  to 
sell  and  to  actually  deliver  the  goods  to  a  per- 
son there  present.  In  violation  of  federal  law, 
an  apparently  lawful  seizure  of  the  goods  by 
federal  officers  as  an  Incident  to  the  arrest  of 
the  consignor  for  violating  the  federal  law  in 
attempting  to  unlawfully  sell  and  deliver  the 
goods,  exempts  the  carrier  from  liability  for 
the  value  of  the  goods,  where  the  seizure 
amounts  to  a  vis  major,  and  the  carrier  la  not 
at  fault  in  the  premises. 

(AidUiondl  ByUdbut  by  Editorial  Staff.) 

2.  Pleading  «=3343— Dismhsal  for  refnsal  to 
go  to  trial  on  plea  anttained  on  demurrer. 

Where  a  plea  to  the  merits  under  which  • 
defense  may  be  proven  ia  sustained  on  demur- 
rer, and  the  plaintiff  refuses  to  go  to  trial  upon 
the  plea,  a  judgment  of  dismissal  because  of 
such  refusal  will  be  sustained. 

3.  Pleading  <3=>I84(I)— Plea  under  whioh  de- 
fense may  be  proven  should  be  austalned 
on  demurrer. 

Where  a  plea  to  the  merits  is  of  such  a  na- 
ture that  nnder  it  a  defense  to  the  action  may 
be  proven  the  plea  should  be  sustained  on  de- 
murrer. 

4.  Pleading  $=9232— Plea  framed  so  as  to  prej- 
udioe  or  deny  fair  trial  Is  subject  to  compul- 
sory amendment. 

A  plea  to  the  merits  so  framed  as  to  prej- 
udice or  embarrass  a  fair  trial  of  the  acti<m  ia 
subject  to  compulsory  amendment  under  Oen. 
St.  1906,  i  1438. 

5.  Carriers  9=>I08 — Common  carrier  is  an  In- 
surer against  loss  or  damage  except  where 
due  to  enumerated  causes. 

A  common  carrier  of  goods  is  liable  as  an 
insurer  for  the  value  of  the  loss  of  or  damage 
to  goods  received  for  shipment  and  damaged  in 
transit  or  not  delivered  at  destination  to  the 
consignee,  unless,  without  its  fault,  such  in- 
jury or  nondelivery  is  prevented  by  an  act  of 
Ood  or  by  a  public  enemy  or  by  the  inherent 
nature  of  the  goods  or  "by  the  law  or  by  the 
person  entitled  to  the  goods  or  his  agent. 

6.  Can1ere'4;»92— Carriage  Is  subject  to  prop- 
er polloe  power  of  state  and  to  federal  au- 
thority. 

Slvery  contract  for  the  transportation  of 
goods  by  a  common  carrier  ia  subject  to  a 
proper  exercise  of  the  police  power  of  the  state 
in  which  the  shipment  is  made  and  to  the  fed- 
eral authority  over  the  subject-matter  and 
the  meana  of  transportation. 


7.  Arrest  «=a63(3)--Government  effloers  may 
arrest  for  felonlee  oommltted  In  their  pres- 
ence. 
Officers  of  the  government  may  make  ar- 
rests for  the  commission  of  or  for  attempts  to 
commit  felonies  in  their  presence. 

Ellis,  J.,  dissenting. 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty ;  P.  M.  Eoblea,  Judge 

Actloa  by  B.  C.  Hammers  against  tlie 
Southern  Egress  Company.  From  a  judg- 
ment of  dismissal  oa  plaintHTs  refusal  to  go 
to  trial  on  a  plea  to  the  merits  held  to  be 
good,  he  brings  error.    Affirmed. 

McKay  &  Withers,  of  Tampa,  for  plain- 
tiff in  error. 

W.  A.  Carter,  of  Tampa,  for  defendant  in 
error. 

WHITFIELD,  J.  The  declaration  herein 
in  effect  alleges: 

"That  heretofore,  to  wit,  on  the  2d  day  of 
April,  1917,  the  said  defendant  was  a  common 
carrier  of  goods  and  chattels  for  hire,  in  and 
by  a  certain  train  of  railway  cars  and  in  and 
by  certain  express  cars,  from  a  certain  place, 
to  wit,  from  the  city  of  Tampa,  in  the  state  of 
Florida,  to  a  certain  other  place,  to  wit,  to 
the  city,  of  New  York,  in  the  state  of  New  York, 
and  the  defendant  being  such  carrier  as  afore- 
said, the  plaintiff  heretofore,  to  wit,  on  the 
day,  month,  and  year  first  aforesaid,  at  the 
special  instance  and  request  of  the  said  de- 
fendant, caused  to  be  delivered  to  the  said  de- 
fendant so  being  such  carrier  as  aforesaid  cer- 
tain goods  and  chattels,  to  wit,  one  box  of  med- 
icine, the  property  of  said  plaintifF,  of  great 
value,  to  wit,  of  the  value  of  $1,750,  to  be  taken 
care  of  and  safely  and  securely  carried  and  con- 
veyed by  the  said  defendant,  as  such  carrier  as 
aforesaid,  in  and  by  the  said  train  of  railway 
cars  and  in  and  by  the  said  express  cars,  from 
Tampa,  aforesaid,  to  New  York  City,  to  be 
safely  and  securely  delivered  by  the  said  de- 
fendant for  the  said  plaintiff  to  a  certain  per- 
son named  Joe  Peak,  and  certain  charges  there- 
on collected.  And  in  consideration  thereof, 
and  of  certain  reward  to  the  said  defendant  in 
that  behalf,  it,  the  said  defendant,  then,  to  wit, 
on  the  day,  month,  and  year  aforesaid,  under- 
took and  faithfully  promised  the  said  plaintiff, 
in  and  by  ita  certein  bill  of  lading  or  express 
receipt,  which  it  then  and  there  issued,  signed, 
and  delivered  to  the  plaintiff  to  take  care  of 
the  said  goods  and  chattels  and  safely  and  se- 
curely to  carry  and  convey  the  same  in  and  by 
the  said  train  of  railway  cars  and  in  and  by  the 
said  express  cars,  from  Tampa,  aforesaid,  to 
New  York  Oitj,  aforesaid,  and  there,  to  wit,  at 
New  York  City,  the  place  last  mentioned,  safe- 
ly and  securely  to  deliver  the  same  for  the  said 
plaintiff  to  the  said  Joe  Peak,  and  before  the 
said  delivery  to  the  said  Joe  Peak  to  collect  for 
the  plaintiff,  and  on  account  of  the  said  ship- 
ment, from  the  said  Joe  Peak,  the  sum  of 
$1,750,  which  sum  was  named  in  the  said  ex- 
press receipt  or  bill  of  lading  as  and  which  sum 
was  the  true  value  of  the  aaid  gooda  and  chat- 
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tela,  and  vhicb  sum  the  said  defendant  in  and  r  dne/  and  did  not  upon  said  package  at  any 


by  Ita  said  contract,  receipt,  and  bill  of  lading 
agreed  to  collect  on  or  before  delivery  and 
the  sane  to  remit  and  return  to  the  plaintiff 
with  all  due  expedition.  And  the  said  defend- 
ant, as  such  carrier  aforesaid,  then  had  and  re- 
ceived the  said  goods  and  chattels  for  the  pur- 
pose  aforesaid. 

'^et  the  said  defendant,  not  regarding  its 
duty  as  such  carrier,  nor  its  said  promise  and 
undertaking  so  made  as  aforesaid,  but  contriv- 
ing and  intending  to  deceive  and  injure  the  said 
pUdntifF  in  this  behalf,  did  not  and  has  not  per- 
formed ita  said  covenant,  promise,  and  under- 
taking, in  this,  that  the  said  defendant  carried 
the  said  goods  and  chattels  to  the  destination 
aforesaid,  and  thereupon  failed  and  refused  to 
deliver  the  same  to  the  said  Joe  Peak  or  to  col- 
lect the  sum  aforesaid  from  the  said  Joe  Peak 
or  to  remit  the  said  sum  to  the  plaintiff,  but, 
on  the  contrary,  the  said  defendant  so  careless- 
ly and  negligently  behaved  and  conducted  it- 
self with  respect  to  the  said  goods  and  chattels 
that  by  and  through  the  mere  carelessness,  neg- 
ligence, connivance,  and  the  improper  conduct 
of  the  said  defendant  and  ita  servants  in  this 
behalf  the  said  goods  and  chattels  were  deliver- 
ed by  the  said  defendant  to  a  person  or  persons 
other  than  the  consignee,  Joe  Peak,  which  per- 
son or  persons  had  no  right  or  authority  to  re- 
ceive the  same,  and  the  said  defendant  then 
and  there,  and  from  thence  hitherto,  did  and 
has  wholly  neglected  either  to  collect  the  sum 
aforesaid  or  any  other  sum  on  delivery,  or  to 
remit  to  this  plaintiff  the  said  sum  or  any  other 
sum  or  to  return  to  the  said  plaintiff  the  said 
goods  and  chattels,  but  to  do  the  same  has 
wholly  failed  and  refused,  by  reason  whereof 
the  said  goods  and  chattels,  as  well  as  the  said 
sum  of  money,  became  and  were  wholly  lost 
to  the  said  plaintiff.  And  plaintiff  avers  that 
daim  for  the  above  loss,  damage,  and  delay  was 
duly  made  by  him  in. writing,  through  his  at- 
torneys, to  die  said  defendant  at  the  point  of 
origin,  to  wit,  Tampa,  Fla.,  and  within  four 
months  from  the  time  of  the  occurrences  afore- 
said. 

"Nevertheless  the  said  defendant,  not  regard- 
ing its  said  several  promises  and  undertakings, 
hath  not  kept,  performed,  or  fulfilled  the  same 
or  either  of  them,  although  often  requested  to 
to  do,  but  hath  broken  the  same  as  aforesaid, 
to  the  damage  of  the  said  plaintiff  of  ^,000. 
And  therefore  the  plaintiff  institutes  this  ac- 
tion of  trespass  on  the  case." 

The  following  plea  was  sustained  by  the 
court: 

"And  for  a  third  plea  to  each  and  every  count 
of  said  declaration  defendant  says  that  the 
plaintiff  ought  not  to  have  or  maintain  his 
action  against  this  defendant,  for  that  the  ship- 
ment mentioned  and  set  out  in  each  count  of 
said  dedaration  was  one  and  the  same  ship- 
ment, to  wit,  2S  ounces,  more  or  less,  of  mor- 
phine sulphate  and  2S  ounces,  more  or  less,  of 
cocaine  hydrochlorine,  and  that  the  said  ship- 
ment was  from  the  dty  of  Tampa,  in  the  state 
of  Florida,  to  the  dty  of  New  York,  in  the 
state  of  New  York,  and  that  the  plaintiff  at  the 
time  of  delivery  of  said  shipment  to  the  de- 
fendant misbranded  said  shipment  in  this,  to 
vit,  that  he  branded  said  shipment  as  'Medi- 


place  set  out  or  state  that  the  same  contained 
morphine  sulphate  or  cocaine  hydrochlorine, 
and  at  the  time  of  said  shipment  there  was  in 
force  a  valid  statute  of  the  United  States  of 
America,  designated  as  the  'Anti-Narcotic  Law,' 
prohibiting  the  sale,  barter,  or  gift  of  mor- 
phine sulphate  and  cocaine  hydrochloride,  ex- 
cept in  pursuance  of  a  written  order  of  person 
to  whom  the  said  artldes  were  sold,  bartered, 
or  given,  on  a  form  to  be  issued  in  blank  by 
the  Commissioner  of  Internal  Revenue,  and 
making  such  sale,  barter,  or  gift  a  misdemeanor. 

"And  the  said  defendant  further  says  that 
the  goods  mentioned  in  each  count  of  the  dec- 
laration in  this  cause,  were  one  and  the  same, 
to  wit,  sulphate  morphine  and  cocaine  hydro- 
diloride,  and  that  when  the  said  goods  had 
reached  the  dty  of  New  York,  in  the  state  of 
New  York,  and  were  in  the  possession  of  the 
agents  of  this  defendant,  the  said  plaintiff  did, 
in  the  said  dty  and  state  of  New  York,  in  vio- 
lation of  the  statute  aforesaid,  sell,  barter,  and 
give  away  the  same  to  a  man  by  the  name  of 
William  H.  Fowle.  Said  sale,  barter,  and  gift 
was  then  and  there  made  not  in  pursuance  of  a 
written  order  of  the  person  to  whom  the  said 
goods  were  sold,  bartered  or  given,  on  a  form 
issued  by  the  Commlaaioner  of  Internal  Rev- 
enue, and  that  tliereupon  the  said  officers  of  the 
law,  while  said  goods  aforesaid  were  in  the 
office  of  this  defendant,  and  while  the  said 
plaintiff  was  in  the  office  of  tliis  defendant,  at- 
tempting to  make  delivery  of  said  goods  to  said 
William  H.  Fowle,  arrested  the  said  plaintiff 
for  the  violation  of  said  statute  aforesaid,  and 
the  said  goods  in  said  dedaration  mentioned 
were  seised  by  the  said  officer  of  the  law  to 
be  used  as  evidence  against  the  said  plaintiff 
in  a  trial  for  the  violation  of  said  law.  And 
thereafter  the  said  plaintiff  was  duly  indicted  in 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  for  the  viola- 
tion of  said  law  as  herein  set  out,  and  the  said 
goods  aforesaid  were  used  in  evidence  in  said 
Cause  against  the  plaintiff,  and  the  said  plaintiff 
was  then  and  there  duly  convicted  of  the  vio- 
lation of  said  law  as  herein  set  out,  and  the 
said  plaintiff  gave  notice  of  an  appeal  from  his 
said  conviction  aforesaid,  and  the  said  goods 
herein  set  out  were,  and  still  are,  in  the  posses- 
sion of  the  government  of  the  United  States, 
for  the  purpose  of  being  used  as  evidence  in 
the  trial  of  said  cause  against  the  plaintiff,  in 
the  event  for  any  reason  the  said  conviction  of 
the  said  plaintiff  is  reversed. 

"All  of  which  the  defendant  is  ready  to  ver- 
ify." 

Plalntur  refusing  "to  reply  to  or  to  take 
original  Issue  on  the  said  third  plea  of  the 
defendant,"  It  was  "adjudged  by  the  court 
that  the  plaintltrs  action  be  dismissed  for 
want  of  prosecution."  A  vyrlt  of  error  was 
taken  T>y  the  idalntlff.  In  support  of  the 
overruled  demurrer  to  the  third  plea,  the 
contention  of  the  plalntitr  ta  error  is: 

"(1)  That,  even  though  such  fact  were  ma- 
terial, the  plea  shows  no  violation  on  his  part 
of  either  of  the  acts  of  Congress  referred  to. 

"(2)  That  the  violation  of  such  laws  would 
be  immaterial  in  any  event,  even  it  shown,  be- 
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cause  the  cauae  of  action  against  defendant  in 
error  is  an  independent  one,  disconnected  from 
the  supposed  illegal  act,  and  founded  upon  a 
distinct   and   collateral   consideration. 

''(3)  That  the  alleged  seizure  of  the  goods 
br  officers  without  legal  process  would  fur- 
nish no  defense  to  the  carrier." 

[2]  Tbla  is  a  judgment  of  dismissal  upon 
refusal  of  the  plaintiff  to  go  to  trial  on  a 
plea  to  the  merits  held  to  be  good,  not  a 
Judgment  quod  recuperet  <m  the  refusal  of 
the  defendant  to  plead  further  or  to  amend 
a  plea  to  the  merits  held  to  be  bad.  If  at 
a  trial  the  plaintiff  had  proven  the  cause  of 
action  stated  in  his  declaration,  and  the  de- 
fendant had  not  provai  a  defense  under  the 
plea,  a  Judgment  for  the  defendant  could  he 
reversed  on  writ  of  error.  But  where  a  plea 
to  the  merits  under  which  a  defense  may  be 
proven  Is  sustained  on  demurrers,  and  the 
plaintiff  refuses  to  go  to  trial  on  the  plea,  a 
Judgment  of  dismissal  because  of  such  refus- 
al will  be  affirmed. 

[3,4]  Where  a  plea  to  the  merits  Is  of 
such  a  nature  that  under  It  a  defense  to  the 
action  may  be  proven,  the  plea  should  be 
sustained  on  demurrer  (see  F.  E.  C.  Ry.  v. 
Chesser,  77  Fla.  67,  80  South.  750),  and.  If 
the  plea  is  so  framed  as  to  prejudice  or  em- 
barrass or  delay  a  fair  trial  of  the  action, 
compulsory  amendment  thereof  may  be  had 
under  the  statute  (section  1433,  Gen.  Stats. 
1906). 

[S]  A  commcm  carrier  of  goods  is  liable  as 
an  insurer  for  the  value  of  the  loss  of  or 
damage  to  goods  received  for  shipment  and 
injured  in  transit  or  not  delivered  at  des- 
tination to  the  consignee,  unless,  without 
fault  on  the  part  of  the  carrier,  such  injury 
is  caused  or  such  delivery  Is  prevented  by 
an  act  of  God  or  by  a  public  enemy,  or  by 
the  inherent  nature  of  the  goods,  or  by  the 
law,  or  by  the  iwrson  entitled  to  the  goods 
or  his  agent. 

[I]  Every  contract  tor  the  transportation 
of  goods  by  a  common  carrier  Is  subject  to 
a  proper  exercise  of  the  police  power  of  the 
state  in  which  the  shipment  Is  made  and  to 
the  federal  authority  over  the  subject-matter 
and  the  means  of  transportation. 

Where  goods  are  delivered  to  a  common 
carrier  for  transportation,  and  the  consignor, 
being  present  where  the  goods  are,  attempts 
to  sell  and  to  actually  deliver  the  goods  to  a 
person  there  present.  In  violation  of  federal 
law,  an  apparently  lawful  seizure  of  the 
goods  by  federal  officers  as  an  Incident  to  the 
arrest  of  the  consignor  for  violating  the 
federal  law  in  attempting  to  unlawfully  sell 
and  deliver  the  goods  exempts  the  carrier 
from  liability  for  the  value  of  the  goods, 
where  the  seizure  amounts  to  a  vis  major 
and  the  carrier  U  not  at  t&ult  in  the  prem- 


The  federal  statute  alleged  to  have  been 
violated  regulates  the  sale  of  opium  and  Its 


derlivativea.  Section  0287b,  U.  S.  Comp. 
Stats.  Morphine  ia  a  derivative  of  opium. 
See  Webster's  Die  "Morphine."  The  sale 
here  alleged  to  have  been  attempted  was  un- 
lawful. United  States  v.  Doremus,  249  U. 
S.  86,  3»  Sup.  Ct.  214,  63  U  Ed.  493. 

The  unlawful  sale  set  up  in  the  plea  ap- 
pears to  be  a  felony  under  the  federal  law. 
Section  335,  U.  S.  Grim.  Code  <C<xnp.  St  I 
10500) ;  sections  62S7h  and  6287o,  U.  S.  Comp. 
Stats. 

[J]  Officers  of  the  government  have  au- 
thority to  make  arrests  for  the  oommlsslcm 
of  or  for  attempts  to  commit  felonies  In  their 
presence.  See  Kurtz  v.  Moffltt,  116  U.  S. 
487,  6  Sup.  Ct.  148,  29  L.  Ed.  458;  Roberson 
V.  State,  42  FTa.  223,  28  South.  424 ;  10  C. 
J.  282 ;  2  K.  C.  L.  447, 

[1]  Where  an  officer  arrests  a  person  who 
is  attempting  to  commit  a  felony  by  endeav- 
oring to  make  an  unlawful  sale  and  actual 
delivery  of  property  belonging  to  the  per- 
son so  arrested,  which  property  is  in  the 
custody  of  a  common  carrier  as  bailee  for 
the  owner,  and  the  officers  making  the  nr- 
rest,  and  as  an  incident  to  the  arrest,  seizes 
the  property  for  use  as  evidence  against  the 
person  arrested,  the  carrier  will  be  exempt 
from  liability  for  the  property.  If  the  officers 
acted  within  their  apparent  authority  and 
had  power  to  enforce  the  authority  asserted, 
and  the  carrier  is  not  negligent  or  at  fault 
in  yielding  to  the  official  selziu^  of  the  goods. 
See  5  C.  J.  434 ;  Spalding  v.  Preston,  21  Vt 
9,  50  Am.  Dec.  68;  Getchell  v.  Page,  103  Me. 
887,  69  AU.  624.  18  U  R.  A.  (N.  S.)  253, 
and  notes,  125  Am.  St  Rep.  807.  See,  also, 
American  Express  Co.  v.  Mulllns,  212  TJ.  S. 
811,  29  Sup.  Ct.  381,  53  L.  Ed.  525,  16  Ann. 
Cas.  536;  Alabama  &  Vlcksburg  Ry.  Co.  v. 
TirelU,  03  Miss.  797,  48  South.  962,  21  L. 
R.  A.  (N.  S.)  731,  136  Am.  St.  Rep.  559,  17 
Ann.  CasL  879 ;  Railroad  Go.  v.  O'Donnell,  49 
Ohio  St  489,  32  N.  E.  476,  21  L.  R.  A.  U7, 
34  Am.  St  Rep.  579;  Eager  v.  Jonesboro, 
l<ake  City  &  Eastern  Exp.  Co.,  103  Ark.  288, 
147  S.  W.  60;  Southern  Ry.  Co.  v.  Heymann, 
118  Ga.  616,  45  S.  B.  491 ;  Dandger  v.  Atchi- 
son, T.  &  S.  P.  Ry.  Co.  (Mo.  App.)  179  S.  W. 
800. 

The  plea  in  this  case  indicates  the  pres- 
ence of  a  vis  major  when  the  seizure  of  the 
goods  was  made  by  officers  of  the  government 
as  a  proximate  result  of  the  plaintiff  consign- 
or's wrongdoing,  and  no  negligence  or  con- 
nivance of  the  carrier  appears.  The  plain- 
tiff cannot  profit  by  his  own  wrong  at  the 
expense  of  the  carrier  who  was  not  at  fault. 

In  substance,  the  declaration  alleges  a 
delivery  of  goods  to  the  carrier  for  inter- 
state shipment,  and  "that  by  and  through 
the  mere  carelessness,  negligence,  connivance 
and  the  improper  conduct  of  the  said  defend- 
ant and  its  servants  in  this  behalf  the  said 
goods  and  chattels  were  delivered  by  the 
said  defendant  to  a  person  or  persons  other 
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than  tbe  consignee,  Joe  Peak,  wblcb  person 
or  persons  bad  no  right  or  antbority  to  re- 
ceive tbe  same." 

Tbe  plea  In  effect  avers  that  the  goods 
mentioned  In  the  declaration  were  morphine 
sulphate  and  cocaine  hydrocblorlne,  and 
were  in  the  possession  of  defendant  when 
plaintiff,  In  violation  of  the  federal  law,  did 
sell,  barter,  and  give  away  the  same  to  W.  H. 
Fowle,  and  that  therefore  tbe  officers  of  the 
law,  while  tbe  goods  were  in  the  office  of  the 
defendant,  and  while  plaintiff  was  in  the 
ofllce  of  the  defendant,  attempting  to  make 
delivery  of  said  goods  to  said  Powle,  arrested 
tbe  plaintiff  for  the  said  violation  of  the 
federal  law,  and  the  goods  were  seised  by  tbe 
said  officer  of  the  law  to  be  used  as  evidence 
against  plaintiff  in  a  trial  for  tbe  violation 
of  said  law;  that  thereafter  plaintiff  was 
dnly  indicted  and  duly  convicted  for  said 
offense,  and  tbe  goods  were  and  still  are 
tn  tbe  possession  of  tbe  United  States,  for  the 
purpose  of  being  used  as  evidence  in  case  a 
new  trial  Is  granted  to  the  plaintiff. 

Even  if  this  plea  was  subject  to  compulsory 
amendment  for  defects  In  Its  frame.  Its  aver- 
ments are  sufficient  as  a  basis  for  proving 
a  complete  defense  to  the  action,  and  tbe  de- 
murrer to  tbe  plea  was  proi)erly  overruled. 

As  tbe  plea  avers  that  tbe  seizure  of  the 
goods  was  made  while  the  plaintiff  consignor 
was  in  person  In  the  carrier's  office  attempt- 
ing to  deliver  tbe  goods  pursuant  to  an  un- 
lawful sale  of  them,  tbe  seizure  was  appar- 
ently an  incident  to  the  arrest;  and  it  does 
not  seem  to  be  material  whether  tbe  plain- 
tiff bad  tbe  goods  on  bis  person  or  in  his 
actual  custody.'  He  cannot  bold  the  carrier 
responsible  for  a  seizure  of  tbe  goods  under 
the  circumstances  stated  in  tbe  plea  by  an 
officer  of 'the  government  whose  laws  were 
being  violated  by  tbe  plaintiff.  In  sucb  cir- 
cumstances tbe  unlawful  act  of  the  plain- 
tiff was  tbe  proximate  cause  of  tbe  seizure 
of  tbe  goods,  and  the  carrier  does  not  ap- 
pear to  have  been  negligent  or  at  fault.  As 
the  seizure  of  tbe  goods  was  an  Incident  to 
tbe  arrest,  it  was  not  necessary  for  tbe  officer 
to  have  a  warrant  or  process  for  tbe  adznre, 
and  tbe  averments  of  tbe  plea  Indicate  that 
the  <^oer  was  acting  under  apparent  author- 
ity with  power  to  enforce  bis  authority, 
which  shows  a  vis  major  relieving  tbe  car- 
rier of  responsibility  for  tbe  seizure  as  to 
whldi  tbe  carrier  was  apparently  not  neg- 
ligent or  at  fault.  A  public  carrier  cannot 
be  required  or  permitted  to  resist  tbe  antbm-. 
Ity  of  government  officials.  The  plea  does 
not  Indicate  connivance  or  negligence  of  the 
carrier.  This  conclusion  Is  not  in  conflict 
wltb  Snverthome  Lumber  Co.  v.  IT.  S.,  251 

U.  S.  385,  40  Sup.  Ct.  182.  M  L  Ed.  k 

decided  January  26,  1020. 

As  tbe  plaintiff  refused  to  go  to  trial  on 
tbe  idea  that  was  good  as  against  the  de- 


murrer, tbe  action  was  properly  dismissed. 
Affirmed. 

BROWNE,  C.  J.,  and  TATLOB  and  WEST. 
JJ.,  concur. 
ELLIS,  J.,  dissents. 


(M  Fla.  38) 

WITT  at  al.  V.  STATE. 

(Supreme  C!ourt  of  Florida.    June  12,  1920.) 

(SyUabut  hv  the  Court.) 

1.  CrIinlnaJ  law  «=>II60  —  Approved  verdict 
•apported  by  ■Hbstantlal  evidence  will  net  be 
disturbed. 

Where  there  is  substantial  evidence  which 
U  the  jury  believes  would  sustain  the  verdict, 
and  tbe  trial  Judge  refuses  to  set  it  aside,  the 
verdict  will  not  be  disturbed. 

2.  Criminal  law  «s9829(l)  —  Refusal  of  ia> 
•tructlon  oovered  by  those  given  Is  not  error. 

No  error  can  be  predicated  upon  tbe  refusal 
to  give  a  requested  Instmction  that  is  sub- 
stantially given  in  tbe  general  charge. 

3.  Criminal  law  «=>769,  824(l)'-Coart  nnst 
charge  law  a4iplloable  to  facts  proven;  without 
request  to  charge  party  oannot  assign  omis- 
sion as  error. 

It  is  tbe  duty  of  the  trial  court  to  instruct 
the  jury  on  the  law  applicable  to  tbe  facts 
proven,  and  a  refusal  to  do  so  when  asked  wUl 
be  error;  but  if  a  party  wishes  to  avail  him- 
self of  the  omission  of  the  court  to  charge  the 
jury  on  any  point  in  the  case,  he  must  ask  tlie 
court  to  give  the  instruction  desired;  otherwise, 
he  will  not  be  permitted  to  assign  the  omission 
as  error. 

Error  to  Circuit  Court,  Madison  County; 
Mallory  F.  Home,  Judge. 

Tom  Witt  and  Isham  SwlU^  were  convict- 
ed of  manslaughter,  and  they  bring  error. 
Affirmed. 

Cbas.  E.  Davis,  of  Madison,  fw  plaintlfls 
In  error. 

Van  C.  Swearingen,  Atty.  Gen.,  and  D.  Stu- 
art GlUis,  Asst.  Atty.  Gen.,  for  the  State. 

BROWNE,  O.  J.  Tbe  plaintiffs  In  error 
were  tried  for  murder  In  the  first  degree  on 
an  ladlctment  charging  Tom  Witt  as  princi- 
pal in  the  first  degree,  and  Isham  Swilley  as 
principal  in  the  second  degree.  A  verdict  of 
manslaughter  was  found  against  both. 

The  defendant  and  tbe  deceased  were 
young  negroes,  who  wltb  several  other  per- 
sons spent  the  early  evoiing  of  the  killing  at 
a  neighbor's  house.  The  testimony  does  not 
disclose  any  bad  blood  or  111  feeling  existing 
between  tbe  deceased  and  dther  of  the  de- 
fendants. 
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86  SOCTHBRN  BEPORTEB 


(Fla. 


The  only  witness  for  the  state  who  saw 
the  killing  testified  in  part: 

"They  got  to  playing  with  the  gun.  Uttle 
Ned  Wilkins  got  hold  of  Ishaln's  gun,  and 
Isham  called  to  Tom  Witt  to  make  him  turn  it 
loose,  and  when  he  called  Tom  to  make  him  turn 
it  loose,  Tom  came  up  and  shot.  I  don't  know 
exactly  how  dose  Tom  came  to  Little  Ned  be- 
fore he  shot,"  "He  shot  him  with  a  shotgun; 
Little  Ned  fell;  Tom  went  oS;  he  walked  off, 
right  after  the  shooting.  I  don't  know  bow  long 
Little  Ned  lived  after  the  shooting.  I  left  di- 
rectly he  got  shot.  Tom  walked  up  and  shot 
Little  Ned  right  after  Isham  told  him  to  make 
Ned  turn  the  gun  loose.  Both  these  boys  had 
guns  that  night  and  afternoon;  Isham  and  Tom 
both  had  guns." 

Both  Of  the  defendants  denied  that  Tom 

Witt  did  the  shooting.  Swilley  swore  that  It 
was  his  gnn  that  killed  the  deceased,  and 
that  It  was  discharged  while  they  were  play- 
ing with  it    On  this  point  he  testified: 

"After  we  got  there  and  was  talking  he 
came  up  there  and  grabbed  my  gun,  and  me 
and  him  and  Mutt  was  pulling.  It  was  Ned 
that  grabbed  my  gun;  he  grabbed  the  barrel  of 
it  It  was  a  little  fence  about  knee  higA; 
McBae  and  I  were  on  one  side  and  Ned  on  the 
other.  No  one  else  had  hold  of  my  gun.  Just 
OS  boys.  There  was  a  gnn  went  off;  It  was 
my  gun.  It  flred  and  hit  bim  somewhere  about 
here  (indicating  the  breast),  and  after  that  we 
picked  him  up  and  carried  him  in  the  house. 
We  boys  were  not  mad  with  each  other.  Ned 
was  drunk,  or  had  been  drinking,  is  how  we 
came  to  scuffling  over  the  gnn. 

"I  was  holding  the  stock  to  keep  bim  from 
getting  it  and  John  helped  me,  and  Mutt  Smity 
was  helping  the  other  fellow.  I  did  not  hare 
any  idea  that  the  gun  was  going  off.  There 
was  no  feeling  between  Ned  and  myself  at  all. 
Ned  worked  at  Mr.  John  Smith's.  I  worked  at 
Mr.  Smith's;  we  worked  together.  We  had 
been  working  there  together  for  over  a  year. 
Me  and  Mutt  took  him  in  the  house  after  he 
was  shot" 

[1]  The  testimony  Is  meager,  and,  without 
the  verdict  of  the  Jury  that  knew  the  parties 
and  saw  them  testify,  and  the  ruling  of  the 
court  refusing  to  grant  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  testimony, 
barely  supports  the  verdict  There  was,  how- 
ever, evidence  which,  if  believed  by  the  Jury, 
would  sustain  the  verdict ;  and,  as  the  trial 
Judge  refused  to  set  it  aside,  we  will  not  dis- 
tort) It 

[2, 3]  There  was  no  error  In  the  court  re- 
fusing to  give  special  charge  No.  1  as  request- 
ed by  the  defendants,  as  its  substance  was 
covered  in  the  general  charge.  It  has  been 
repeatedly  held  by  this  court  that  where  a 
requested  Instruction  la  substantially  given  In 
the  general  charge,  no  error  can  be  predh 
cated  upon  the  refusaL 

The  nlpth  ground  of  the  motion  for  a  new 
trial  relates  to  this  instruction  given  1^  the 
court: 


"Homicide  is  excusable  when  caused  by  the 
discharge  of  a  gun  which  the  slayer  did  not 
point  at  the  deceased  while  he  was  not  engaged 
in  an  unlawful  act,  and  wUch  is  discharged 
without  any  carelessness  or  negligence  on  his 
part  and  a  homicide  which  is  the  result  of  any 
such  carelessness  or  negligence  on  the  part  of 
the  slayer  is  not  more  than  manslaughter." 

This  charge  is  not  very  dear,  and,  without 
careful  analysis,  bowob  to  be  contradictory, 
but  we  cannot  say  its  lack  of  clearness  harm- 
ed the  defaidaut  ao  the  court  Instructed  the 
jury  cleariy  in  his  g^ieral  charge  upon  the 
same  points  covered  in  the  one  complained  of. 

E/ven  if  the  charge  objected  to  In  the  sev- 
enth ground  for  a  new  trial  Is  not  as  full  as 
it  might  have  been,  "the  rale  in  force  in  ttiis 
state  la  that  it  Is  the  duty  of  the  trial  court 
to  instruct  the  Jury  on  the  law  applicable  to 
the  facts  proven,  and  a  refusal  to  do  so  when 
asked  will  be  error;  but  if  a  party  wishes  to 
avail  himself  of  the  omission  of  the  court  to 
charge  the  Jury  on  any  point  In  the  case,  be 
must  ask  the  court  to  give  the  Instruction  de- 
sired ;  otherwise  he  will  not  be  permitted  to 
assign  the  omission  as  error."  BawUns  t. 
State,  40  nsi.  1B6,  2«  South.  65;  Blount  v. 
State,  30  Fla.  287,  U  South.  M7. 

Finding  no  error,  tbe  Judgment  la  affirmed. 

TAYLOR,  WHITFIELD,  S2LLIS,  and 
WEST,  JJ.,  concur. 


(IS  via.  788) 

CLARK  at  al.  v.  COCHRAN  et  at. 

(Supreme   Court  of   Florida.     May   12.   1920. 
Rehearing  Denied  June  22,  1920.) 

(BvOabu*  by  the  Oourt.) 

1.  EJeotnent  «=>9(3)— Plaintiff  must  reoovsr 
on  the  strength  of  his  ow.n  title. 

In  an  action  of  ejectment  the  rule  la  that 
the  plaintiff  must  recover,  if  at  aB,  upon  the 
strength  of  his  own  title,  and  not  on  the  weak- 
ness of  his  adversary's  title;  but  if  the  plain- 
tiff traces  liis  title  from  the  government  he 
need  not  show  possession  by  intermediate  gran- 
tors. 

2.  Public  lands  «=>229— Gevsmfflsnt  pateat  aa 
decrees  In  oonflrmatian  of  oiaims  to  graata  of 
land  from  ladlaas  hsM  sufllcient  to  establlsli 
title. 

In  an  action  of  ejectment  involving  the  ti- 
tle to  lands  embraced  in  what  is  known  as  the 
"Forbes  Purchase,"  a  large  tract  of  land  lying 
between  the  St  Marks  and  Apalachlcola  rivers 
in  the  state  of  Florida,  and  granted  by  the 
Seminole  Indians  and  confirmed  by  the  Spanish 
government  to  Pantos,  Leslie  &  Co.  and  John 
Forbes  &  Co.,  the  patent  from  the  United 
States  government  to  Colin  Mitchel  and  Bobert 
ftlitchei,  issued  in  the  year  1842  pursuant  to 
certsin  decrees  ot  oonflrmation  of  the  claim  of 
Colin   and   Bobert  Mitchel  to   the   lands   d«- 
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•cribed,  ]■  sufficient  to  establish  tiUe  to  the 
lands  described  in  OoUn  Mitchel  and  other 
named  patentees  at  the  date  iA  the  patent. 

3.  Evidence  €=>372(3)  —  Conveyances  made 
about  1842  held  admlsslhia  as  ancient  doou- 
nasts. 

In  an  action  of  ejectment  inyolving  the  title 
to  any  such  lands,  copies  of  deeds  of  convey- 
ance  and  other  documents,  tending  to  show  a 
transfer  of  the  title  to  the  lands  from  Colin 
Mitchel  and  others  to  the  Apalachicola  Land 
Company,  are  admissible  as  ancient  dommenta. 

4.  Evldenea  «=3372(I0)  —  Certllled  ooplat  of 
raoord  and  decrees  In  chancery  baariag  dates 
from  1857-1880,  held  admissible  as  aaeieiit 
dQcuments. 

Certified  copies  of  the  record  of  decrees 
in  chancery,  in  a  cause  in  which  trustees  of 
the  Apalachicola  Land  Company  were  defend- 
ants, appointing  a  receiver  of  the  company, 
with  power  to  sell  the  lands  in  like  manner  as 
the  trustees  had  been  authorized  to  do  under 
the  company's  articles  of  association,  such  or- 
ders bearing  dates  from  1857  to  1880,  and 
appearing  of  record  in  the  clerk's  office  for 
Franklin  county,  are  admissible  in  evidence  as 
andent  documents  in  an  action  of  ejectment 
involving  the  title  to  lands  embraced  in  the  de- 
scription of  lands  contained  in  the  patent  from 
the  United  States  government  to  Co}ln  Mitchel 
and  others. 

5.  Evidence  ®=3 1 84— Sufficiency  of  showing  to 
permit  secondary  evidence  of  contents  of  doo- 
nment. 

Where  the  secretary  and  treasurer  of  a  cor- 
poration  testifies  that,  it  is  his  duty,  as  such  of- 
ficer of  the  corporation,  to  have  the  custody 
of  all  deeds  and  other  documents  belonging  to 
the  corporation,  and .  that  he  has  not  in  his 
possession  the  original  of  a  certain  deed  to  the 
corporation  or  a  certain  deed  belonging  to 
it,  and  that  he  did  not  know  wher9  it  was,  the 
showing  thus  made  is  sufficient  for  the  intro- 
duction of  secondary  evidence  of  the  contents 
of  such  document  under  section  1520  of  the 
General  Statutes  of  1906. . 

6.  Advene  possession  «=979(4)  —  Tax  deed, 
thouab  Invalid,  is  color  of  title. 

A  tax  deed,  althoogfa  invaUd,  is  jauffident 
am  an  Instmment  purporting  to  convey  lands 
to  give  color  of  title  upon  wUdi  to  base  the 
defense  in  an  action  of  ejectment  of  title  by 
adverse  possession. 

7.  Adverse  possession  ^923->-PoeM*aiea  under 
eeior  of  title  of  wUd  land  ooeM  not  be  laid 
en  desultory  logging  operations. 

,  The  claim  of  title  by  adverse  possession 
under  color  cannot  be  built  upon  desultory 
logging  operations  on  wild  uncultivable  lands, 
where  the  possession  of  the  land  is  not  of 
such  character  that  at  any  time  during  the 
period  of  seven  years  the  defendant  or  daim- 
ant  conld  be  successfully  saed  as  a  trespasser. 

8.  Adverse  possession  ^=>24— Distinction  be- 
tween character  necessary  to  support  title 
adhered  to. 

The  distinction,  drawn  by  this  court  in  the 
character  of  possession  necessary  to  support 
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title  by  adverse  possession,  between  that  pos- 
session evidenced  by  the  mere  occasional  cut- 
ting and  removing  of  timber  from  wild  lands 
and  that  evidenced  by  the  making  of  turpentine 
thereon  continuously  for  the  statutory  period 
of  seven  years,  is  adhered  to. 

9.  TaxntioB  ^9788(1)— Tax  deed  In  form  pre- 
aerlbed  by  statute  Is  prima  fade  valid. 

A  tax  deed,  made  and  executed  under  the 
provisions  of  chapter  4888,  Laws  of  Florida 
1901,  In  substantial  compliance  with  the  form 
therein  prescribed,  is  prima  fade  valid;  but  such 
prima  fade  validity  may  be  overcome,  in  which 
case  the  party  daiming  under  such  deed  must 
show  its  validity  as  a  conveyance  of  title. 

10.  Taxation  «s>734(2),  750— Failure  of  cer- 
tain requisites  held  sufficient  to  show  Inva- 
lidity of  tax  deed. 

Under  the  provisions  of  chapter  4322,  Laws 
of  Florida  1895,  the  assessment  in  the  aggre- 
gate of  several  sections  of  land  in  one  assess- 
ment, the  failure  of  the  derk  of  the  court  to 
forward  to  the  owner  or  person  last  paying 
taxes  on  the  land  of  a  notice  of  application  for 
a  tax  deed  thereto,  or  eUber  of  these  condi- 
tions, is  snffident  to  estabUab  the  invalidity  of 
a  tax  deed  under  the  said  statute. 

11.  Taxation  «s>727,  749— Deed  Issued  upon 
tax  eertlfloate  oonfers  on^  such  rights  as  the 
statnte  under  which  It  Is  Issued  confers. 

Where  one  acquires  a  tax  certificate,  his 
rights  thereunder  are  determined  by  the  laws 
in  force  at  the  time  the  certificate  is  acquired, 
and  the  deed  issued  upon  such  certificate  con- 
fers only  such  rights  upon  the  vendee  or  holder 
as  the  statute  in  force  at  the  time  and  under 
which  the  deed  is  issued  confers. 

Brrov  to  Clrcalt  Conrt,  VrankUn  County; 
B.  C  Love,  Judge. 

Action  of  ejectment  by  J<dm  William  Clark 
and  another,  for  tbe  use  of  the  Townsend- 
Bower  Company,  against  J.  F.  Cochran  and 
F.  M.  Phinipa,  partners  doing  business  as 
Cochran  ft  PbllUps.  Verdict  and  Judgment 
for  defendants,  and  plalntUte  telng  error. 
Reversed. 

Bee,  also,  80  Sontb.  74B. 

E.  T.  Davis,  of  Tallahaasee,  and  C.  H.  B. 
Floyd,  of  Ft.  Pierce,  for  plaintiffs  In  error. 

Jos.  A.  Edtnondson  and  W.  J.  Oven,  both 
of  Tallahassee,  for  defendants  in  error. 

ELLIS,  J.  The  plaintiffs  In  error  brought 
an  action  of  ejectment  in  the  drcnlt  conrt  of 
Franklin  county  against  the  defendants  in 
error  as  partners  under  the  name  of  Cochran 
&  PhilUpe  to  recover  possession  of  certain 
lands,  described  as  the  EL  ^  of  section  1,  all 
of  section  11,  W.  %  of  section  12,  and  N.  W. 
^  of  section  13,  In  township  6  south,  range  4 
west,  containing  about  1,440  acres.  The  de* 
fendants  pleaded  not  guilty,  the  parties  went 
to  trial,  and  there  was  a  verdict  and  Judg- 
ment for  the  defendants.  The  plaintiffs  took 
a  writ  of  error,  and  assigned  21  errors. 
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(Fla. 


The  plalntlffa  claimed  title  to  the  lands  In 
dispute  under  a  patent  from  the  United  States 
government  to  Colin  Hltchel  and  Bobert 
Mitchel,  Issued  in  1842  pursuant  to  certain 
decrees  of  confirmation  of  the  claim  of  Colin 
and  Robert  Mitchel  to  certain  lands  describ- 
ed in  the  patent  The  lands  described  In  the 
patent  embrace  approximately  the  territory 
between  the  St  Marks  and  Apalachlcola'  riv- 
ers and  extending  from  township  2  north  to 
the  Gulf  of  Mexico. 

The  defendants  claimed  title  under  two  tax 
deeds  made  in  1001  to  the  Franklin  Coimty 
Lumber  Company  for  the  taxes  of  1899,  and  a 
deed  from  that  company  to  them  In  Novem- 
ber, 1911,  and  title  by  adverse  iKwsesslon  un- 
der color  of  title; 

[1,2]  The  rule  In  ejectment  is  that  the 
'plalntjfl  must  recover.  If  at  all,  upon  the 
strength  of  bis  own  title,  and  not  on  the 
weakness  of  his  adversary's  title ;  but  If  be 
traces  bis  title  from  the  government  he  need 
not  show  possession  of  Intermediate  grantors. 
See  Burt  v.  Florida  Southern  R.  Co.,  43  Fla. 
339,  81  South.  265;  Ropea  v.  Mlnshew,  61 
Fla.  299,  41  South.  638;  Skinner  Mfg.  Ca 
V.  Wright  66  Fla.  561,  47  South.  931 ;  Flori- 
da Finance  Go.  v.  Sheffield,  M  Fla.  286,  48 
South.  42,  23  L.  R.  A.  (N.  S.)  1102,  16  Ann. 
Cas.  1142;  Ocals  Northern  R.  Co.  r.  Malloy, 
68  Fla.  480,  67  South.  93;  Stewart  t.  Ma- 
thews, 19  Fla.  762. 

The  defoidants'  counsel  In  tbdr  brief  urge 
that  the  plaintiffs  "did  not  deraign  a  'reg- 
ular' chain  of  title  from  the  patent  from  the 
United  States  to  Colin  Mitchel  and  others, 
or  from  Colin  Mitchti  and  others  down  to 
plalntlffa." 

[3]  The  case  of  Mitchel  et  aL  y.  United 
States,  reported  in  9  Pet  711,  9  L.  Bd.  288, 
decided  the  controversy  between  the  United 
States  government  and  Colin  Mitchel  and 
others,  which  arose  concerning  the  title  to 
the  lands  described  in  the  patent  whldi  was 
afterwards  issued.  In  that  case  It  was  de- 
cided that  the  title  to  the  land  rested  upon 
grants  from  the  Seminole  Indians,  which 
grants  were  confirmed  by  the  Spanish  govern- 
ment to  Panton,  Leslie  &  Co.  and  John  Forbes 
&  Co.,  successors  to  them,  and  that  Colin 
Mitchel  and  others,  represented  by  Robert 
Mitchel,  had,  by  the  law  of  nations,  the  laws 
and  usages  and  customs  of  Spain  or  the  prov- 
ince of  Florida,  acquired  a  right  to  the  lands 
which  would  have  been  vaUd  had  the  territo- 
ry remained  under  the  dominion  of  Spain. 
It  is  true  that  the  patent  Issued  by  the  gov- 
ernment of  the  United  States  to  Colin  Mit- 
chel and  others  was  merely  a  written  ac- 
knowledgment of  title  in  the  patentees ;  it  is 
something  more  than  a  mere  "auitclalm." 
It  Is  an  acknowledgment  that  title  to  the 
lands  became  vested  in  the  patentee  "under 
the  laws  and  ordinances  of  Spain  under 
whose  government  the  title  originated;    the 


proceedings  under  the  treaty  and  the  acts  of 
Congress  relating  thereto."  Under  the  treaty 
between  the  United  States  and  Spain  the 
territory  described  would  have  beconie  the 
property  of  this  government  If  Spaiia  had 
not  already  disposed  of  the  title  according 
to  the  laws  and  customs  of  that  government 
The  Supreme  Court  of  the  United  States  hdd 
that  the  government  of  Spain  had  disposed  of 
its  title  prior  to  the  treaty,  and  that  Colin 
Mitchel  and  others  had  acquired  a  right  to 
the  land  which,  under  the  usages,  customs, 
and  laws  of  Spain,  tbe  treaty,  and  the  acts 
of  Congress  in  relation  thereto,  was  valid. 
Pursuant  to  that  decision  the  government 
surrendered,  conveyed,  granted  its  Yights  or 
claims  to  the  land  to  the  patentees.  The 
patent  and  the  decision  referred  to  above  are 
sufficient  to  establish  title  to  the  land  la 
Colin  Mitchel  and  others  at  the  date  of  tbe 
patent 

[4,  t]  The  objectlcHis  and  exertions  taken 
and  made  by  the  defendants  to  the  copies  of 
deeds  of  conv^ance,  wills  and  other  docu- 
ments tending  to  show  a  transfer  of  tbe  title 
to  the  land  in  dispute  from  Colin  Mitchel  and 
otliers  down  to  the  Apalachlcola  Land  C<»n- 
pany,  an  association  formed  by  tbe  original 
owners  of  the  land  and  thdlr  legal  represen- 
tatives for  the  purpose,  as  stated  In  the  arti- 
cles of  agreement  of  enabling  "the  proprie- 
tors to  give  clear  and  unimpeachable  titles  to 
purchasers  without  delay,"  eta,  were  proper- 
ly overruled.  The  documents  are  ancient 
some  being  dated  as  early  as  1836,  tbey 
appear  to  have  be^i  formally  executed 
and  duly  recorded,  and  to  have  been  in 
proper  custody,  and  bore  Indorsements  show- 
ing their  age. 

The  question  of  the  admissibility  of  the 
certified  copy  of  a  decree,  rather  a  certified 
copy  of  a  record  entry  which  appears  in  tbe 
clerk's  office  for  Franklin  county,  was  pre- 
sented. The  Instrument  offered  was  a  copy  of 
the  record  of  a  decree  made  by  his  honor, 
J.  J.  Flnley,  judge  in  chancery  In  Franklin 
county,  in  a  cause  wherein  George  Carr  was 
complainant  and  Lewis  Curtis  and  Nathaniel 
Thurston,  as  trustees  of  tbe  Apalachlcola 
Land  Company,  were  defendants.  The  de- 
cree appointed  Charles  Ellis  as  receiver  of 
the  Apalachlcola  Land  Company,  with  power 
to  sell  the  lands  In  like  maimer  as  the  trus- 
tees bad  been  authorized  to  do  under  the 
articles  of  the  association.  It  was  dated 
April  term,  1857.  A  certified  copy  of  the  de- 
cree, or  order,  as  the  same  then  appeared  of 
record,  was  made  by  William  Valleau,  clerli  of 
the  court  in  May,  1857,  which  document  is 
the  one  now  appearing  of  record,  and  was  re- 
corded in  1882.  The  plaintiffs  also  Introduced 
In  evidence  pages  194,  195,  of  the  book  from 
the  clerk's  office  containing  the  record  of  the 
decree.  Objections  were  made  by  defendants 
to   the   document   as   evidence  upon   many 
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grounds.  This  and  copies  of  subsequent  or- 
ders made  In  the  saine  case  by  the  judge  of 
the  court  appointing  receivers  of  the  com- 
pany to  succeed  those  who  had  died,  orders 
confirming  the  reports  of  Charles  Ellis  as 
receiver,  were  admitted.  These  documents 
bore  dates  from  1857  to  1880,  and  purport  to 
be  orders  in  a  cause  pending  In  the  court  In- 
volving the  lands  described  In  the  patent 
mentioned.  These  orders  were  recorded  In 
deed  books;  they  were  not  the  original  or- 
ders nor  co^es  of  the  record  of  the  originals, 
and  they  were  not  recorded  in  the  order 
books  of  the  chancery  court.  Notwithstand- 
ing these  deficiencies  In  the  evidence  of- 
fered and  other  technical  objections  raised 
by  the  defendants  to  these  muniments  of  ti- 
tle, we  think  that  there  was  no  error  In  al- 
lowing the  documents  to  be  read  In  evidence. 
They  were  ancient  documents,  recorded  In- 
struments; the  records  were  in  proper  cus- 
tody, and  the  originals  were  entitled  to  rec- 
ord. The  question  was  largely  one  of  discre- 
tion for  the  trial  court  as  to  the  proof  neces- 
sary to  admit  the  documents  as  ancient; 
the  question  of  genuineness,  if  any  such  is- 
sue is  to  be  raised,  is  for  the  Jury.  They 
came  from  a  place  where  they  would  natu- 
ralljr  be  found  if  genuine.  The  fact  that  they 
were  not  recorded  in  the  proper  books  should 
exert  no  discredit  upon  the  fact  that  they 
were  in  proper  custody.  In  some  cases  doc- 
nm^its  may  be  so  old  that  their  proper  cus- 
tody cannot  be  determined,  and  it  becomes 
unnecessary  to  show  production  from  proper 
custody.  In  the  matter  of  these  documents, 
however,  the  proper  custody  was  shown  by 
the  very  character  of  the  instrument,  and 
there  Is  no  evidence  of  fraud  or  sospicious 
circnmstanqes.  Aside  from  the  fact  that 
those  records,  some  of  which  were  intro- 
duced in  evidence  In  this  case,  constitute 
the  basis  of  the  title  to  aiH?rozlmately 
1,500,000  acres  of  land  In  the  territory,  that 
many  records,  orders,  decrees  and  documents 
were  destroyed  by  fire  which  consumed  the 
building  In  which  the  county  records  were 
kept  and  all  the  records  In  1874,  and  would 
he  impossible  of  re-establishment  in  every 
detail,  and  that  the  receivers'  sales  of  the 
Apalachicola  Land  Company's  lands  have 
been  generally  treated  as  made  under  suffl- 
dait  authority  so  that  it  has  become  almost 
a  local  rale  of  property,  we  think  the  docu- 
ments offered  in  tills  case  were  admissible  as 
ancient  documents.  See  Williams  v.  Conger, 
125  U.  S.  397,  8  Sup.  Ct.  933,  31  h.  Ed.  778; 
Whitman  v.  Heneberry,  78  ni.  109;  Pridgen 
T.  Oreen,  80  Ga.  737,  7  S.  E.  07 ;  Applegate 
T.  Lexington  &  Carter  County  Min.  Co.,  117 
TI.  S.  266,  6  Sup.  Ct  742,  29  U  Ed.  892;  King 
T.  LitUe,  1  Cush.  (Mass.)  436;  Pitts  v.  Tem- 
ple, 2  Masa  638;  Qulnn  v.  Eagleston,  108 
in.  248 ;  10  R.  C.  L.  1007 ;  Hogans  v.  Car- 
ruth,  19  Fla.  687 :  White  t.  Fanls.  124  Ala. 
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461,  27  South.  259;  17  Cya  446;  10  K.  C. 
U  1135. 

In  this  view  of  the  evidence  there  was  no 
breach  in  the  chain  of  plaintiff's  title  from 
Colin  Mitchel  and  Robert  Mitchel,  who  held 
under  Indian  grants  confirmed  by  the  gov- 
ernment of  Spain,  and  adjudicated  to  be 
vaUd  by  the  government  of  the  United  States 
to  the  Apalachicola,  Land  Comi)any.  See 
Adams  V.  Fryer,  59  Fla.  112,  62  South.  611. 

The  certified  copy  of  the  deeds  from  Charles 
Mils  as  receiver  of  the  Apalachicola  Land 
Company  to  Benjamin  Curtis  and  George  K. 
Walker  dated  in  1869,  and  from  Walker  and 
wife  to  Curtis ;  the  certified  copy  of  the  will 
of  Walker  and  certified  copy  of  the  deed  from 
the  executors  of  George  K.  Walker's  will  to 
Curtis,  and  from  Curtis  to  Ashton,  and  from 
other  intermediate  grantors  to  John  William 
Clark  and  Cora  B.  Williams,  who  sue  for 
the  Townsmd  Bower  Company,  were  proper- 
ly admitted. 

J.  D.  Bower,  a  witness  for  the  plaintiffs, 
testified  that  he  was  a  stockholder  and  secre- 
tary and  treasurer  of  the  Townsend  Bower 
Company,  the  real  party  in  Interest;  that  it 
was  his  duty,  under  the  by-laws  of  the  cor- 
poration, to  have  the  custody  of  all  deeds, 
documents,  etc.,  belonging  to  the  corporation ; 
that  he  did  not  have  in  bis  possession  the 
original  deeds  and  other  aocnments  copies 
of  which  were  offered  In  evidence  and  that 
he  did  not  know  where  they  were.  The  show- 
ing thus  made  was  snflScient  for  the  intro- 
duction of  secondary  evidence  (section  1620, 
General  Statutes  1906;  Compiled  Laws  1914) ; 
the  objection  being  that  the  absence  of  the 
original  documents  had  not  been  properly 
accounted  for,  and  not  shown  to  be  without 
the  jurisdiction  of  the  court 

The  plaintiffs  having  shown  a  connected 
chain  of  title  from  the  government  of  Spain, 
confirmed  by  the  United  States  government, 
they  seek  a  reversal  of  the  judgment  below 
because,  as  they  claim,  the  tax  deeds  under 
which  the  defendants  claim  title  were  void, 
and  they  failed  to  show  title  by  adverse  pos- 
session. 

[C-l]  The  first  assignment  of  error  rests 
upon  the  ruling  of  the  court  admitting  in  evi- 
dence the  tax  deeds  to  the  Franklin  County 
Lumber  Company  dated  the  24th  day  of 
February,  1903.  One  of  these  deeds  recites 
that  sections  1,  2,  and  3  of  township  6  south, 
range  4  west,  were  ecli  in  January  1901,  for 
the  unpaid  taxes  for  the  year  1899,  assessed 
as  the  property  of  the  "Ga.  &  Fla.  Invest- 
ment Company."  The  other  ithat  secticHt 
11,  W.  %  of  12  and  N.  W.  %  of  13,  township 
6  south,  range  4,  were  sold  in  Jannary,  1901. 
for  the  unpaid  taxes  of  1899  as  the  property 
of  the  same  company.  The  defendants  also 
introduced  In  evidence  a  deed  from  the  Frank- 
lin County  Lumber  Company,  a  corporation, 
to  them,  dated  November  8,  1911,  purporting 
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to  conxey  secttons  1,  2,  8,  10,  11,  12,  16,  80, 
N.  W.  %  secUon  13,  N.  ^  of  secOon  26,  all 
In  township  6  south,  range  4  west,  and  oth- 
er lands.  There  was  no  objection  to  this 
deed  Interposed  by  the  plaintiffs. 

As  the  defendants  claimed  tttle  by  adverse 
possession,  and  defended  their  case  upon  that 
princiide  of  law  also,  there  was  no  harmful 
error  in  overruling  the  objection  to  the  Intro- 
dnctlon  in  evidence  of  the  tax  deed  as  color 
of  title,  because  a  tax  deed,  although  Invalid, 
la  sufficient  as  an  Instrument  purporting  to 
convey  the  premises  to  give  color  of  title  up- 
on which  to  base  the  defense  of  title  by  ad- 
verse possession.  Cam  v.  Halaley,  22  Fla. 
817 ;  Sanford  v.  Cloud,  17  Fla.  657;  Gilbert 
▼.  Southern  Land  *  Timber  Co.,  63  Fla.  319, 
48  South.  764.  The  title  at  the  beginning  of 
the  action  was  the  question  to  be  tried.  Jones 
V.   Lofton,   16  Bla.   189. 

Thia  action  was  begun  in  January,  1917. 
The  date  of  the  tax  deeds  to  the  Franklin 
County  Lumber  Company  was,  as  stated, 
February  24,  1903. 

The  evidence  tended  to  show  that  the  lands 
In  question  were  considered  by  the  owners 
about  1899  or  1900  to  be  sparsely  timbered ; 
that  they  were,  not  "useful  for  anything  oth- 
er than  cutting  the  timber  at  that  time"; 
that  they  were  unfit  for  farming,  being  too 
flat  and  wet;  that  soon  after  acquiring  tax 
deeds  to  the  land  the  Franklin  County  Lum- 
ber Company,  about  1904,  caused  an  employ^ 
to  survey  the  lands ;  post  notices,  printed  on 
muslin  cloth,  against  trespassing;  to  ride 
over  the  lands  at  irregular  intervals;  direct 
and  supervise  the  logging  operations  that 
were  being  carried  on  up<Mi  ttte  premises; 
and  to  pay  taxes.  The  logging  operations 
were  more  or  leas  of  a  desultory  character, 
caused  sometimes  by  the  weather  conditions 
and  at  other  times  by  the  action  of  the  com- 
pany in  shutting  down  the  mills.  At  times 
logging  operations  were  discontinued  for 
several  months.  This  character  of  posses- 
sion continued  until  1911,  when  the  company 
sold  to  the  defendants.  At  the  time  the  sale 
was  made  the  company  was  "logging  the 
lands."  The  defendants  then  went  into  pos- 
session. The  character  of  this  possession 
was  different  from  that  of  the  former  owner, 
in  that  the  defendants  used  the  land  for  tur- 
pentine purposes.  They  cut  boxes  and  put 
up  cups  and  caused  the  land  to  be  "policed," 
by  wbidi  term  was  meant  the  employment 
of  one  to  ride  ov^  the  premises  and  keep  off 
trespassers.  In  turpentine  operations  the 
trees  are  not  usually  "worked"  during  the 
winter  months.  In  this  character  of  pos- 
session there  are  also  periods  of  inactivity. 
Taxes  were  also  paid  on  the  lands  by  the 
defendants  from  the  date  they  acquired  them. 
There  is  a  slight  period,  indefinite  in  point  of 
time,  when  neither  the  defendants  nor  their 
grantors  api>ear  to  have  been  in  possession  of 


the  land.  That  period  occurred  between  the 
date  of  the  deed  to  defendants  and  during 
the  year  1912,  when  they  began  to  turpen- 
tine the  lands.  This  period  was  about  eight 
or  nine  months,  but  it  cannot  be  considered 
that  that  period  of  inactivity  marked  an 
abandonment  of  the  premises  by  the  defend- 
ants, who  were  entitled  to  the  benefit,  if  any 
there  was,  of  their  predecessors'  so-called 
possession  to  the  date  of  the  conveyance. 
We  think  that,  considering  the  diaracter  of 
the  lands,  the  same  being  wild,  unculti- 
vable,  and  suitable  only  for  logging  and  tur- 
pentine purposes,  the  transition  of  one  diar- 
acter  of  possession  to  the  other  neces^tated 
some  delay  because  of  the  approaching  win- 
ter months.  Whether  the  evidence  was  suf- 
ficient to  support  a  finding  by  the  lory  that 
the  def«idants  had  acquired  title  6y  adverse 
possession  depends  upon  whether  the  Charac- 
ter of  possession  held  by  the  Franklin  County 
Lumber  Company  answered  the  requirements 
of  the  statute.  See  paragraph  2,  f  1721, 
General  Statutes  1906. 

The  defendants  did  not  have  possession  un- 
der their  deed  from  the  company  for  seven 
years  before  the  commencement  of  the  suit 
me  case  of  Bagdad  Land  ft  Lumber  Co.  v. 
Poston,  69  Fla.  840,  68  South.  180,  announces 
the  doctrine  that  tbs  taking  of  timber  from 
land  during  a  period  of  years  for  sawmill 
purposes  does  not  comply  with  the  statutory 
requirements  for  adverse  possession  under 
color  of  title,  since  such  taking  of  timber  is 
not  a  "cultivation  or  an  improvement,  or  a: 
fencing,  or  a  use  tor  taking  fuel  or  fencing 
timber  for  purposes  of  husbandry,  or  for  the 
ordinary  use  of  the  occupant"  It  was  there 
held  that  the  mere  taking  of  timber  for 
sawmill  purposes  is  not  simUar  ia>  any  of  the 
pnri>oses  named  in  the  statute.  Applying 
this  rule  to  the  case  at  bar,  the  defendants 
would  be  derived  of  any  benefit  of  their 
grantor's  iwssession  to  establish  title  by  ad- 
verse possession,  and  must  fall  up<m  that 
phase  of  the  case. 

In  Gould  V.  Carr,  33  Fliu  623,  16  South. 
259,  24  L.  R.  A.  130,  the  principle  Is  announc- 
ed, that,  if  the  adverse  claimant  Is  not  so  in 
possession  of  the  land  durlpg  the  entire  period 
of  seven  years  that  be  may  at  any  time  be 
sued  as  a  trespasser,  the  statute  will  not 
run  in  his  favor;  that  there  can  be  no  con- 
struotlve  adverse  possession  against  the  own- 
er, when  there  is  no  actual  possession  which 
he  could  treat  as  a  trespass  and  bring  an 
acti<Ki  for.  There  were  many  times,  covering 
periods  of  several  months  during  the  log- 
ging operations  by  the  Franldln  County  Lum- 
ber Company,  when  that  company,  or  any 
of  its  employes  or  timber  men,  could  have 
been  successfully  sued  as  trespassers.  See, 
also,  Barrs  v.  Brace,  38  Fla.  265.  20  South. 
991;  Avery  v.  Lock,  65  Fla.  612,  46  South. 
844;  Wilson  T.  JenUgan,  67  FUu  277,  49 
South.  44. 
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In  fbe  case  of  Gilbert  t.  Southern  Land  & 
Timber  Co.,  supra,  the  court  held  that  every 
presumption  is  in  favor  of  a  possession  in 
subordination  to  the  title  of  the  true  owner, 
and  an  adverse  possession  as  against  such 
owner  must  be  established  by  clear  and  pos- 
itive proof. 

In  the  case-  of  Rlchbonrg  v.  Rose,  68  Fla. 
173,  44  South.  69,  125  Am.  St  R^.  1061, 
12  Ann.  Oas.  274,  this  court  said  that— 

Th«  "oc«ipation  of  pine  land  by  annually 
making  turpentine  on  it  is  such  an  actual  pos- 
session as  will  oust  constructive  possession  by 
one  daiming  merely  under  a  superior  paper 
title." 


The  case  of  Doyle  ▼.  Wade,  28  Fla.  90,  1 
South.  516,  11  Am.  St  Rep.  SS4,  is  sometimes 
referred  to  in  support  of  the  doctrine,  oft«i 
contended  for,  that  the  use  of  the  land  for 
the  purposes  for  which  -it  is  adapted  con- 
stitutes such  an  occupancy  or  possession  as 
will  ripen  into  title  by  adverse  possession. 
The  language  of  the  court  however,  does  not 
Justify  that  position.  The  Chief  Justice  who 
rendered  the  opinion  merely  said  that  the 
"uses  to  which  it  [the  land]  is  adapted  or  em- 
ployed, the  circumstances  and  situation  of  the 
possession,"  are  matters  to  be  considered  in  de- 
tennlnlng  whether  there  has  been  a  continued 
occupancy  and  i)osaes8ion.  The  distinction 
between  that  character  of  possession  or  occu- 
pancy marked  merely  by  the  cutting  and  re- 
moving of  timber  from  the  land  and  that 
shown  by  the  "making  of  turpentine"  thereon 
seems  to  have  been  clearly  drawn  by  the 
court  Title  by  adverse  possesslc«  under 
color  of  title  cannot  be  built  upon  the  one, 
although  it  may  be  upon  the  oth^. 

This  brings  us  to  the  Question  whether  the 
tax  deeds  to  the  Franklin  County  Lumber 
Company  were  invalid  upon  their  fa.ce,  and 
therefore  Inadmissible  in  evidence  as  a  con- 
veyance of  land. 

The  tax  deeds  were  made  and  executed  un- 
der the  provisions  of  chapter  4888,  Laws  of 
Florida  1901,  and  are  substantially  In  com- 
pliance with  the  form  therein  prescribed,  and 
are  prima  fade  valid.  But  where  the  prima 
fade  effect  given  a  tax  deed  even  by  statute 
Is  overcome,  it  is  the  duty  of  the  party  daim- 
ing under  it  to  show  its  validity.  Clark- 
Ray-Johnson  Co.  v.  WlUlford,  62  Fla.  4SS,  66 
South.  938 ;  McLeod  v.  Williams,  73  Fla.  338, 
74  South.  408. 

The  plaintiffs  requested  the  court  to  give 
the  following  instmctl<»s: 

"(1)  I  charge  yon  that  the  tax  deeds  hitro- 
dnced  by  the  defendants  are  null  and  void,  and 
conveyed  no  legal  title  to  the  lands  in  ques- 
tion to  the-  Franklin  Coimty  Lumber  Company, 
the  grantee  tiierein,  and  the  deed  from  the 
Franklin  County  Lumber  Company  conveyed 
no  legal  title  to  the  lands  in  question,  to  the 
defendants  in  this  cause,  and  the  said  tax 
deeds  and  the  said  deed  to  the  defendants  can 
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only  be  considered  as  color  of  title,  and  unless 
you  find  that  the  defendants,  Cochran  &  Phil- 
lips, entered  possession  of  the  lands,  and  oc- 
cupied the  lands,  openly,  notoriously,  continu- 
ously, and  adversely  for  a  period  of  seven 
years  prior  to  the  filing. of  this  suit,  you  shall 
find  your  verdict  in  favor  of  the  plaintiffs. 

"(2)  I  instruct  you  to  find  for  the  plaintiff 
as  to  east  half  of  section  1,  Included  in  this 
suit. 

"(3)  I  charge  you  that  the  cutting  of  saw- 
logs  and  removing  them  from  the  lands,  from 
time  to  time,  and  the  posting  of  notices  warn- 
ing trespass,  and  going  over  the  lands  from 
time  to  time  to  keep  off  trespassers,  and  the 
payment  of  taxes,  is  not  adverse  possession, 
and  the  defendants  cannot  defeat  the  legal  title 
of  the  plaintiff  by  such  acts. 

"(4)  The  plaintiffs  have  shown  the  legal  and 
valid  title  to  the  lands  in  question,  and  that 
title  cannot  be  defeated,  unless  you  find  from 
the  evidence  that  the  defendants  have  been  in 
the  open,  notorious,  and  continuous  and  adverse 
possession  of  the  lands  for  a  period  of  seven 
years." 

These  Instructions  were  refused,  and  ate 
made  the  bases  of  the  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth  assignments  of  error. 

[1,10]  The  first  Instruction  was  supported 
by  evidence,  onoontrndlcted,  showing  the  In- 
validity of  the  assessment  of  the  lands,  In 
that  they  were  assessed  in  the  aggregate, 
several  sections  In  one  assessment  c«mtrary 
to  the  provisions  of  the  act  (diapter  4822, 
Laws  of  1896).  See  McKeown  v.  Collins,  38 
Fla.  276,  21  South.  103;  Levy  v.  Ladd,  35 
Fla.  391,  17  South.  635.  No  notice  of  the 
application  for  the  tax  deed  was  forwarded 
by  the  derk  to  the  owner  or  the  person  last 
paying  taxes  thereon.  Hightower  v.  Hogan, 
68  Fla.  86,  68  South.  669;  Clark-Ray-Johnson 
Co.  v.  WlUlford,  supra;  McLeod  v.  WUllanm, 
supra;  Stephens  v.  Futcb,  73  Fla.  708,  74 
South.  806. 

If  the  four-year  statute  of  limltatl<ms  pro- 
vided by  section  64  of  chapter  4822,  Laws  of 
1895,  does  apply  to  a  tax  deed  Issued  under 
the  proTlslons  of  diapter  4888,  Laws  of  1901, 
there  was  no  such  actual  possession  of  the 
land  by  the  purchaser  at  such  sale  as  the 
statute  contemplates. 

[11]  When  a  private  person  acquires  a  tax 
certificate,  his  rights  are  to  be  determined, 
so  far  as  the  certificate  Is  involved,  by  the 
laws  in  force  at  the  time  the  certificate  is 
required,  and  It  is  also  true  that  the  deed  Is- 
sued under  such  certificate  possesses  only 
such  virtues,  and  confers  only  such  rights, 
upon  the  holder  as  the  statute  in  force  at  the 
time  and  under  which  it  Issued  confers.  See 
Clark-Ray-Johnson  v.  WlUlford,  supra.  The 
defendants  took  possession  of  a  portion  of 
the  land  In  1912,  but  under  the  deed  from  the 
Franklin  County  Lumber  Company,  whldi  ac- 
quired such  title  as  the  tax  deed  conveyed. 
For  the  purpose  of  invoking  the  four-year 
statute  of  Ilmitationa  under  chapter  4322, 
supra,  it  cannot  be  maintained  that  the  de- 
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fendants  were  tbe  purdiasen  at  the  tax  sale 
In  1901. 

Tbe  second  Instruction  should  have  been 
given  becanse  there  was  shown  no  adverse 
possesslcm  of  the  east  half  of  section  1,  even 
for  the  period  of  foar  years.  The  third  In- 
struction should  have  been  given  for  the  rea- 
sons already  given  in  this  opinion. 

For  the  errors  pointed  out  the  judgment  is 
reversed. 

BEOWNB,  O.  J.,  and  TATLOB.  WHIT- 
FIBLD,  and  WEST,  JJ.,  concur. 


STONE  at  al.  V.  LEWIS,  Sheriff,  at  al. 

(Supreme  Court  of  Florida.   June  5, 1920.) 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   D.  J.  J<nefl,  Judge. 

Proceedings  between  li.  L.  Stone  and  anoth- 
er and  A.  J.  Lewis,  as  Sheriff,  and  others. 
From  a  decision  for  the  latter,  the  former  ap- 
peals.   Affirmed. 

Jefferson  D.  Stephens,  of  Marlanna,  for  ap- 
pellants. 
James  H.  much,  of  Maiianna,  for  appellees. 

FEB  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  tbe  record  of  the  decree  aforesaid  and 
argument  of  counsel  for  the  respective  parties, 
and  the  record  having  been  seen  and  inspected, 
and  tbe  court  being  now  advised  of  its  judg- 
ment to  be  given  in  the  premises,  it  seems  to 
the  court  that  there  is  no  error  in  the  said 
decree;  it  Is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  said  decree  of 
tbe  drcnlt  court  be,  and  tbe  same  is  hereby, 
affirmed. 

All  concur. 


HANOVER  FIRE  INS.  CO.  v.  WILK8. 
(Supreme  Oonrt  of  Florida.    June  6,  1920.) 

Error  to  Cbcoit  Court,  Jadson  County;  C. 
L.  WQson,  Judge. 


Proceedings  between  the  Hanover  Fire  In- 
surance Company  and  D.  F.  Wilks.  Jodgment 
for  tbe  latter,  and  the  former  brings  error. 
Affirmed. 

Blount  &  Blount  ft  Carter,  of  Pensaeola,  for 
plaintiff  in  error. 

John  H.  Carter,  of  Uaiianna,  and  PhUlips  & 
Bruce  and  O.  L.  Crocker,  all  of  Chapley.  for 
defendant  in  error. 

PEB  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  tbe  court  upon  the  tran- 
script of  tbe  record  of  the  judgment  aforesaid 
and  argument  of  counsel  for  tbe  req>ectiTe 
parties,  and  the  record  having  been  seen  and 
inspected,  and  tbe  court  being  now  advised  of 
its  judgment  to  be  given  in  tbe  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  judgment;  it  is  therefore  considered,  or- 
dered, and  adjudged  by  the  conrt  that  the  said 
judgment  of  the  circuit  court  be,  and  tbe  same 
is  hereby,  affirmed. 

All  concur. 


CHAPMAN  V.  SMITH. 

(Supreme  Conrt  of  Florida.    May  IS,  1920t.) 

Appeal  from  Circuit  Court,  Alachua  Comity: 
Fred  Cubberly,  Referee. 

Action  between  W.  O.  Chapman  and  Porter 
H.  Smith,  judgment  for  tbe  latter,  and  the 
former  brings  error.    Affirmed. 

W.  S.  Broome  and  J.  G.  Adkins,  both  of 
Gainesville,  for  plaintiff  In  error. 

Hampton  &  Hampton,  of  Gainesville,  for  de- 
fendant in  error. 

FEB  OUBIAM.  This  cause  having  been 
heretofore  submitted  to  tbe  court  upon  tbe 
transcript  of  tbe  record  of  the  judgment  afore- 
said and  argument  of  counsel  for  the  respec- 
tive parties,  and  tbe  record  having  been  seen 
and  inspected,  and  the  conrt  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  tbe  court  that  the 
said  judgment  of  the  drcuit  ooort  ba^  and  the 
same  is  hereby,  affirmed. 

All  concur. 
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MOBILE  ELECTRIC  CO. 

(I  DIv.  120.) 

(Supreme  Court  of  Alabama.     Feb.  12,  1020. 
On  Reheariog,  June  3,  1920.) 

1.  Eleotrlelty  $=> 1 3— Company  not  Insurer. 

Willie  a  companr  distributing  electric  cur- 
rent must  exercise  a  high  degree  of  care,  it  la 
not  an  insurer. 

2.  Negliaenoe  4=>I2I(I)— Biirdn  of  proof  on 
one  charging  negligence. 

The  burden  of  proof  is  on  one  charging  an- 
other with  culpable  negligence. 

3.  Evidence  «=994  —  Burden  of  proof  never 
shifts,  though  the  duty  of  going  forward  may. 

The  burden  of  proof  never  shifts,  although 
the  duty  of  going  forward  with  evidence  fre- 
quently does  change  as  a  result  of  prima  facie 
proof  or  legal  presumption. 

4.  Negligence  «=>I36(6)  —  Evidence  of  due 
oare  may  present  question  for  oonrt,  though 
plaintiff  relies  on  res  Ipsa  loquitur. 

In  absence  of  evidence  of  actual  negligence, 
evidence  of  due  care  by  the  defendant  will  make 
the  case  one  for  the  court,  in  the  sense  that 
the  mere  presumption  involved  in  the  res  ipsa 
loquitur  doctrine  will  not  be  given  the  efCect 
of  evidence,  so  as  to  raise  a  conflict  for  jury 
deciaion. 

a.  Electricity  «=9l9(6)  —  Showing  of  proper 
equipment  by  electric  company  warrant*  af- 
llrmative  charge,  notwithstanding  res  Ipsa 
loquitur. 

Where  employs  of  shipbuilding  company 
was  killed  by  electric  shock  from  improperly 
insulated  electric  lighting  wire  supplied  by 
his  employer,  and  his  administrator,  suing  an 
electric  company,  which  supplied  the  current, 
relied  on  the  res  ipsa  loquitur  doctrine,  undis- 
puted evidence  by  defendant  that  Its  transform- 
er, which  reduced  the  current  to  120  volts  In 
the  vrire  in  question,  was  performing  its  func- 
tion immediately  after  the  accident,  the  voltage 
then  being  118,  left  no  conflict  in  the  evidence 
for  the  jury,  and  the  court  properly  gave  the 
general  affirmative  charge  for  defendant 

6.  Trial  «=>234  (3)— Verdict  may  be  directed. 
If  jnry  believed  teetifflony  consisting  of  opin- 
ion evidence. 

While  the  jury  cannot  be  required  to  accept 
expert  testimony,  verdict  may  be  directed  in 
case  they  believe  the  testimony,  which  consist- 
ed of  the  opinion  of  experts,  which  was  un- 
contradicted, for,  in  that  event,  the  ultimate 
qnestion  is  left  to  the  jury. 

7.  Electricity  ®=9 16 (7)— Negligence,  to  be  ao- 
tionable,  must  be  proximate. 

The  fact  that  an  electric  company  was  neg- 
ligent in  failing  to  inspect  its  transformers  and 
other  appliances,  by  which  a  current  was  re- 
duced until  it  was  safe,  will  not  justify  re- 
covery for  the  death  of  one  killed  by  an  elec- 
tric shock,  where  it  clearly  appeared  from 
the  examination  afterwards  that  the  trans- 
former was  in  working  order  and  that  an  ex- 
cessive current  was  not  carried. 

Appeal  from  Circuit  Court,  SIbblle  County ; 
Claud  A.  Grayson,  Judge. 

Action  by  A.  T.  Lawson,  as  administrator 
of  the  estate  ot  J.  B.  Lawson,  against  the 
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Mobile  Electric  Company  for  damages  for  the 
death  of  bis  intestate.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Harry  T.  Smith  ft  Caffey,  of  Mobile,  for 
appellant. 

Palmer  Pillans  and  William  Cowley,  both 
of  Mobile,  for  appellee. 


SATRE,  J.  Plataitirs  (appellant's)  intes- 
tate and  one  AUlo,  a  fellow  servant,  were 
working  for  the  Alabama  Dry  Dock  &  Ship- 
building Company  in  the  hold  of  a  steel  ves- 
sel at  6  o'clock  (normal  time)  in  the  after- 
noon of  a  day  In  August  Their  business 
was  to  repair  a  broken  rib  in  the  vessel,  a 
mine  sweeper,  which  their  employer  was 
building  for  the  government  of  the  United 
States.  There  was  water  in  the  hold,  and 
Intestate  stood  upon  a  plank  that  had  been 
placed  for  the  purpose.  The  plank  was  wet. 
In  response  to  a  request  from  intestate,  AI- 
llo  handed  to  him  an  electric  lamp,  which,  in 
order  that  it  might  be  moved  about  as  occa- 
sion required,  was  attached  to  a  cord  about 
50  feet  in  length.  At  or  near  the  point  where 
the  cord  was  attached  to  the  socket  of  the 
lamp— an  ordinary  Incandescent  lamp — the 
wires  constituting  the  cord  were  exposed; 
the  Insulating  material  having  been  worn 
away  or  otherwise  destroyed.  AUlo  took  the 
light  by  the  cord ;  intestate  took  hold  at  the 
bulb,  or  the  basket  protecting  It  Intestate 
Immediately  received  a  shock,  made  an  un- 
successful effort  to  disengage  his  band  from 
the  lamp,  and  in  a  few  moments  died.  It  Is 
not  disputed  that  Intestate  died  as  the  result 
of  an  electric  shock  received  from  the  light, 
or  rather  the  cord  supplying  It  with  current 

Plaintiff  offered  evidence  tending  to  show 
that  his  Intestate  was  up  to  the  moment  of 
his  death  a  strong,  healthy  negro  man,  and 
an  industrious  worker,  about  38  years  of 
age,  and  never  sick,  except  with  an  occasion- 
al malarial  chlU ;  .  that  the  lighting  currmit 
used  at  the  shipbuilding  company's  plant 
was  furnished  by  defendant,  and  Is  the  same 
as  that  used  for  lighting  In  buUdlngs  in  the 
city  of  Mobile ;  that  the  defendant  furnishes 
a  current  of  2,300  volts,  which  passes  through 
a  transformer  by  which,  when  properly  per- 
forming Its  function,  it  Is  stepped  down  to  a 
current  of  110  to  120  volts ;  that  in  the  ship- 
building company's  plant  the  three-wire  sys- 
tem Is  used,  each  of  the  outside  wires  carry- 
ing 110  to  120  volts,  the  middle  wire  being 
neutral,  carrying  no  current;  that  if  you 
touch  one  of  the  outside  wires  of  a  three- 
wire  system  you  get  a  current  of  110  to  120 
volts,  but  If  you  touch  the  two  outside  wlrea 
yon  get  220  to  240  volts ;  that  defendant  fur- 
nished current  to  the  shipbuilding  company 
through  a  transformer  fixed  on  a  pole  In  the 
street  to  a  meter  at  the  point  where  the  cui^ 
rent  passed  Into  the  shipbuilding  company's 
plant;  that  the  shipbuilding  company  dl»- 
trlbuted  the  current  from  the  meter,  and  fur- 
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nlshed  all  Inside  parts,  equipment,  and 
supplies,  the  cord  wltli  wblcb  plaintiff's  intes- 
tate came  In  contact  being  a  part  of  the  ap- 
paratus furnished  by  the  shipbuilding  com- 
I>any  for  the  use  of  Its  employes;  that  a 
current  of  120  or  240  volts  will  not  kill  a 
man  under  ordinary  conditions,  but  an  ex- 
pert witness,  called  by  plaintiff,  testified  on 
cross-examination  to  his  opinion  that  a  cur- 
rent of  110  to  120  volts  may  prove  fatal  un- 
der favorable  circumstances,  meabing,  of 
course,  circumstances  condudve  to  the  full 
development  of  the  current  in  the  person  af- 
fected thereby ;  that  the  physical  condition 
of  the  man  Is  to  be  considered;  that  the 
salt  In  perspiration  and  a  wet  plank  under 
foot  would  help  the  passage  through  a  man 
of  the  full  currmt  to  which  be  is  exposed, 
but  that  he  could  get  no  current  in  excess  of 
that  carried  by  the  wire;  that  a  current  of 
220  volts  would  bum  out  a  lamp  made  to 
use  110  to  120  volts  immediately.  This  wit- 
ness further  on  cross-examination  testified 
that  the  lami>8  in  use  at  the  shipbuilding  plant 
were  110  to  120  volt  lamps,  and  that  on  the 
vessel  where  Intestate  was  working  the  three- 
wire  system  was  not  used,  and  that  the  par- 
ticular wire  from  which  Intestate  received 
his  shock  carried  only  110  volts,  but  the  wit- 
ness commonly  q;>oke  of  the  voltage  used  In 
such  lamps,  the  ordinary  incandescent  lamp, 
as  110  to  120. 

Evidence  for  the  defendant  went  to  show 
that  the  current  being  generated  at  Its  pow- 
er house  and  passing  along  its  primary  wire 
to  the  transformer  at  the  shipbuilding  plant 
at  the  moment  of  Intestate's  Injury,  and  uni- 
formly throughout  the  day,  carried  a  voltage 
In  the  near  neighborhood  of  2,300,  as  shown 
by  a  mechanical  device  which  operated  con- 
stantly, uniformly,  and  accurately ;  that  the 
transformer  was  constructed  to  step  the  cur- 
rent down  to  a  voltage  of  one-twentieth  of 
the  high-tensions  current  on  the  primary 
line;  that  the  transformer  had  not  been 
Inspected  prior  to  Intestate's  injury,  but  that 
any  defect  therein  necessarily  persists  until 
a  remedy  is  applied,  and  that,  without  any 
change  in  conditions,  the  current  from  the 
transformer  to  the  shipbuilding  company's 
meter  was  measured  within  an  hour  after 
the  accident  and  showed  a  voltage  of  118; 
that  the  lights  in  the  plant  were  burning  at 
the  time  of  the  test ;  and  that  no  high-ten- 
sion wires  were  crossed  on  the  wire  supply- 
ing current  to  the  plant  Tbia  evidence  for 
the  defendant  was  uncontradicted,  save  by 
the  Inference  which  the  plalntlfC  would  draw 
from  the  tact  that  his  Intestate  died  as  the 
result  of  an  dectrlc  shock  produced  by  the 
current  generated  by  defendant  and  distribut- 
ed over  its  wires.  One  of  the  expert  witness- 
es testified  that  negroes  were  commonly  sup- 
posed to  be  more  sensitive  to  electric  shock 
than  whites ;  that  is,  negroes  are  better  con- 
ductors of  electricity,  and  for  that  reason 
more  subject  to  harm  from  a  current  of  giv- 
en voltage. 


This  statement  of  the  evidence  will  sufllce 
for  the  purposes  of  the  appeal.  The  trial 
court,  upon  defendant's  request  in  writing, 
charged  the  Jury  as  follows: 

"The  court  charges  the  jury  that,  if  they 
believe  all  the  evidence  in  this  case,  they  ought 
to  find  a  verdict  for  defendant" 

— and  that  action  of  the  court  is  assigned  for 
error. 

[1-S]  That  count  of  the  complaint  which 
alone  needs  consideration  at  this  time  (count 
1)  alleged  that  plainttiTa  Intestate — 

"was  killed  by  reason  of  negligence  on  the 
part  of  the  defendant  [the  Mobile  Electric  Com- 
pany], or  one  of  its  servants  or  employes,  is 
negligently  charging,  with  a  deadly  current  of 
electricity,  a  wire  which  was  in  sach  a  position 
that  the  employes  of  the  Alabama  Dry  Dock  & 
Shipbuilding  (Company  were  liable  to  come  in 
contract  therewith." 

While  defendant  was  required  to  exercise 
a  very  high  degree  of  care  in  and  about  the 
generation  and  distribution  of  its  current.  It 
is  not  claimed  that  it  was  an  insurer;  nor 
is  the  operation  of  the  general  rule  of  law, 
that  the  party  who  charges  another  with  cul- 
pable negligence  must  prove  It,  denied  in  the 
premises.  In  its  most  general  aspect  the 
argument  for  a  reversal  proceeds  upon  the 
proposition  that  the  fact  that  plalntUTs  In- 
testate was  killed  by  an  electric  current  fur- 
nished by  defendant  was  of  itself  evidenco 
that  the  current  so  furnished  was  excessive 
and  dangerous  to  human  life.  But  in  no 
case  can  negligence  be  assumed  from  the 
mere  tact  of  an  injury ;  always  the  burden 
of  proving  the  negligence  alleged  rests  upon 
the  plaintiff.  However,  the  foregoing  state- 
ment, undeniably  true  though  it  is,  takes  no 
account  of  the  doctrine,  of  res  ipsa  loquitur, 
and  upon  that  doctrine,  or  the  doctrine  ex- 
pressed by  that  maxim,  appellant  relies,  con- 
tending that,  in  the  presence  of  that  doc- 
trine the  general  charge  with  hypothesis 
was  error. 

Appellant  lays  much  store  by  the  opinion 
in  Turner  v.  Southern  Power  Co.,  154  N.  C. 
131,  69  S.  B.  767,  82  li.  B.  A.  (N.  S.)  848,  in 
which  Shearman  &  Bedfield  on  Negligence,  f 
SO,  is  quoted  as  follows: 

"In  many  cases  the  maxim  'res  ipsa  loquitar* 
applies — the  affair  speaks  for  itself.  It  is  not 
that  in  any  case  negligence  can  be  assumed 
from  the  mere  fact  of  an  accident  and  an  in- 
jury, but  in  these  cases  the  snrroonding  dr- 
cumstances  which  are  necessarily  bronght  into 
view  by  showing  how  the  accident  occurred 
contain  without  further  proof  sufficient  evidence 
of  the  defendant's  dnty  and  of  his  neglect  to 
perform  it  The  fact  of  the  casualty  and  the 
attendant  circumstances  may  themselves  fur- 
nish all  the  proof  that  the  injured  person  is 
able  to  offer  or  that  it  is  necessary  to  offer." 

Upon  this  text  substantially,  the  cases  up- 
on which  appellant  relies  are  founded.  We 
do  not  take  Issue  with  the  Quoted  text;  we 
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observe  only  that,  In  view  of  modem  texts 
and  our  own  cases,  some  further  statement 
as  to  the  rationale  of  its  doctrine  is  desira- 
ble, and  that  where,  as  here,  evidence  in  de- 
nial of  the  negligence  charged  has  been  in- 
troduced, an  additional  element  needs  to  be 
considered  in  determining  the  propriety  of 
its  application.  In  cases  of  this  character 
we  find  frequent  quotati(Hi  of  the  following 
statement  of  the  law  from  an  English  re- 
port, disclosing  conslderaticm  of  the  addition- 
al element  to  which  we  have  referred  and  a 
more  adequate  statement  of  the  doctrine : 

"Where  the  thing  is  shown  to  be  nnder  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary 
conrse  of  things  does  not  happen  if  those  who 
have  the  management  ose  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  ot  care."  Scott  v.  London  Dock  Co., 
3  H.  &  C.  606,  a  case  in  which  a  passer-by  was 
injured  by  the  falling  of  goods  from  a  crane. 

Similar  language  was  quoted  by  Stone,  0. 
J.,  in  Georgia  Padflc  Rwy.  Co.  v.  Love,  91 
▲la.  432,  8  South.  714,  24  Am.  St.  Rep.  927, 
a  case  of  injury  to  a  passenger  on  a  railroad. 
And  the  same  statement  of  the  doctrine  is 
quoted  in  the  text  of  the  latest  edition  of 
Shearman  &  Redfleld,  volume  1  (6th  Ed.)  H 
58b  and  59,  where  also  (section  59)  is  re- 
produced this  language  from  Bridges  y. 
North  London  R.  R.  Go.,  U  R.  Q.  B.  877,  391: 

"Where  it  is  shown  that  the  accident  is  bdch 
that  its  real  cause  may  be  negligence  of  the 
defendant,  and  that,  whether  it  is  so  or  not, 
is  within  the  knowledge  of  the  defei^ant,  the 
plaintiff  may  give  the  required  evidence  of 
negligence,  without  himself  explaining  the  real 
cause  of  the  accident,  by  proving  the  circum- 
atances,  and  thus  raising  a  presumption  .that, 
if  the  defendant  does  not  choose  to  give  the 
explanation,  the  real  cause  was  negligence  on 
the  part  of  the  defendant" 

So  much  of  the  common  language  of  the 
foregoing  authorities  as  predicates  the  max- 
im in  part  upon  the  absence  of  explanatlmi 
by  the  defendant  leads  to  the  question  rais. 
ed  in  the  present  case,  viz.  whether,  in  the 
presence  of  explanation  by  the  defendant, 
the  legal  presumption  expressed  by  the  max- 
im persists  as  evidence  in  the  causa  Thefb 
are,  of  course,  many  accidents  from  which  no 
presumption  of  negligence  can  arise  (Byrne 
V.  Boadle,  2  H.  ft  C.  721),  and  Wlgmore 
speaks  of  the  maxim  in  question  as  symboliz- 
ing the  argument  for  a  presumption  of  cul- 
pability on  the  part  of  the  owner  or  manager 
of  powerful  machinery,  harmless  In  normal 
operation,  but  capable  of  serious  human  in- 
jury, if  not  constructed  or  managed  in  a  spe- 
dflc  mode.  Also,  xaj  Justly,  as  we  think,  he 
Indicates  the  nature  and  effect  of  the  rule 
connoted  by  the  maxim  when  he  says: 

•^t  may  be  added  that  the  particalar  force  and 
Justice  of  the  presumption,  regarded  as  a  rule 


throwing  upon  the  party  charged  the  duty  of 
producing  evidence,  consists  with  the  circum- 
stance that  the  chief  evidence  of  the  true  cause, 
whether  culpable  or  innocent,  is  practically  ac- 
cessible to  him  but  inaccessible  to  the  injured 
person." 

In  a  leading  New  Tork  case  it  was  said 
that— 

"Where  imimpeacbed  witnesses  testify  dis- 
tinctly and  positively  to  a  fact,  and  are  uncon- 
tradicted, their  testimony  should  be  credited 
and  have  the  effect  of  overcoming  a  mere  pre- 
sumption." Blwood  V.  W,  U.  Tel.  Co.,  46  N.  Y. 
553,  6  Am.  Rep.  140. 

Referring  to  the  case- Just  quoted,  it  is  ob< 
served  in  the  text  of  Moore  on  Facts  that — 

"By  'mere  presumption'  the  court  probably 
meant  to  designate  those  presumptions  which 
are  employed  only  to  locate  the  burden  of 
proof  and  which  have  no  intrinsic  value.  Thns, 
the  quotation  from  the  New  York  case  just 
cited  was  used  in  three  cases  [Murray  v.  Paw- 
tucket  Valley  St.  R.  R.  Co.,  25  K.  I.  200;  Gor- 
man V.  Hand  Brewing  Co.  (R  I.)  60  Atl.  Rep. 
200;  Robinson  ▼.  N.  T.  Cent  B.  R.  Co.,  9  Fed. 
877],  where  the  courts  were  speaking  of  the 
maxim  'res  ipsa  loquitur"  in  actions  against 
common  carriers  of  passengers,  and  pointing  ont 
that  the  presumption  connoted  by  the  maxim 
would  be  overcome  by  uncontradicted  credible 
testimony  to  proper  care  on  the  part  of  the 
defendant"    1  Moore  on  Facts,  {  98. 

Nerertheleas,  as  the  text  points  out,  in  the 
case  ot  Gorman  v.  Hand  Brewing  Co.,  28  R, 
I.  180,  66  AU.  209,  the  uncontradicted  testi- 
mony was  held  not  to  be  controlling  on  the 
Jury  because  it  involved  inherent  improba- 
bility ;  and  so  tn  Robinson  v.  N.  Y.  Cent  R. 
R.  Co.  (O.  O.)  0  Fed.  877,  because  the  wit- 
nesses fox  the  defendant  were  tempted  to  ac- 
quit themselves  of  a  criminal  fault 

If  Prof.  Wigmore's  statement  of  the  ra- 
tionale of  the  doctrine  of  res  ipsa  loquitur  be 
sound,  and  we  think  it  is,  the  result  hs  to 
raise  a  rebuttable  presumption  of  law,  in  the 
phrase  of  the  New  York  case,  sapra,  a  "mere 
presmnption"  having  no  intrinsic  value 
(Moore,  supra),  a  presumption  of  which 
Ohamberlayne  in  his  treatise  on  the  Modem 
Law  of  Evidence  speaks  as  a  presumption  of 
administrative  procedure  wlilch  assumes,  not 
the  tmth  of  an  inference,  but  the  existence 
of  a  fact  (volume  2,  H  1082-1085) — assumed, 
not  because  it  necessarily  follows  up<xi  facts 
In  evidence,  but  because  the  chief  evidence 
of  the  trae  cause  of  the  injury  ctiarged  is 
practically  accessible  to  the  party  diarged 
but  inaccessible  to  the  party  Injured.  He 
says  that — 

"When  evidence  is  introduced  on  the  point 
covered  by  the  presumption  of  law,  it  is  now 
functus  officio  so  far  as  sustaining  the  burden 
of  evidence  is  concerned.  It  drops  out  of 
sight"    Chamb.,  nbi  supra. 


Digitized  by 


Google 


260 


85  SOUTHERN  REPORTER 


(AUt. 


And  further: 

"The  presumption  of  law,  as  a  role  of  snb- 
■taDtive  law,  is  equally  binding  upon  the  jury. 
It  constitutes  in  the  substantive  law  what  may 
be  deemed  a  prima  facie  right.  The  jury  can 
no  more  neglect  it  than  they  could  fail  to  give 
effect  to  any  other  rule  of  law.  When,  how- 
ever, the  conflicting  evidence  upon  which  the 
jury  might  reasonably  act  has  been  admitted" 
— meaning,  we  take  it,  evidence  conflicting  in 
itself,  and  not  mere  evidence  in  conflict  with 
the  presumption — "the  entire  question  of  weight 
becomes  a  question  for  the  jury.  The  pre- 
sumption of  law  has  disappeared,  as  such. 
The  judge  is  no  longer  entitled  to  rule  that  the 
inference  of  fact  upon  which  it  is  based  has  a 
prima  facie  value.  To  do  so,  would  be  to  com- 
ment upon  the  weight  of  conflicting  evidence 
which  is,  in  a  majority  of  American  jurisdic- 
tions, expressly  forbidden."    Chamb.,  ubi  supra. 

There  are  cases  holding  the  presumption 
expressed  by  the  maxim  to  have  weight  as 
evidence,  but  the  best-considered  authorities 
hold,  we  think,  that  It  serves  In  the  place  of 
evidence  only  until  evidence  to  the  contrary 
has  been  adduced;  that  when  evidence  to 
the  contrary  has  been  adduced  the  maxim 
baa  spent  its  force  and  served  Its  purpose. 
Note  to  State  t.  Kelly,  Ann.  Oas.  1913B,  974. 

The  cases  dted  in  the  brief  for  appellant, 
plaintiff,  to  the  precise  point  here  under  dis- 
cussion, are  from  other  ^Jurisdictions.  S<»ne 
of  them  snpi)ort  the  contention  to  which  they 
are  cited;  but  considered  In  connection  with 
the  fact  that  the  weight  of  the  undisputed 
evldoice  for  defendant  In  the  present  case 
was  submitted  to  the  jury  by  the  instruction 
assigned  for  error,  quite  a  number  of  the 
plaintiff's  cases  will  be  found  upon  analysis 
to  be  not  Inconsistent  with  our  conclusion 
that  the  instruction  was  proper.  That  con- 
clusion finds  ample  support  in  the  decisions 
of  tills  court.  Thus  in  Louisville  &  Nashville 
R.  R.  Co.  T.  Marbury  Lumber  Oo.,  132  Ala. 
620,  32  South.  745,  90  Am.  St.  Rep.  017,  a 
case  in  which  the  action  was  against  the 
railroad  comi>any  to  recover  damages  result- 
ing from  fire  alleged  to  have  been  caused  by 
the  negligent  escape  of  sparks  from  a  pass- 
ing locomotive,  previous  cases  were  summa- 
rized to  this  effect:  That  the  burden  was  on 
the  plaintiff  to  show  that  the  fire  was  caused 
by  sparks  from  defendant's  locomotive,  after 
which  the  burden  devolved  upon  defendant 
to  show  that  its  engine  was  properly  con- 
structed with  approved  appliances  to  prevent 
the  escape  of  sparks,  was  in  good  repair  and 
prudently  managed ;  and  upon  proof  of  these 
facts  by  the  defendant,  the  presumption  aris- 
ing from  the  mere  communication  of  fire 
from  the  engine  was  rebutted,  and  plaintiff 
could  not  recover  without  making  proof  of 
other  specific  acts  of  negligence  on  defend- 
ant's part,  citing  L.  &  N.  R.  R.  Co.  v.  Reese, 
85  Ala.  497,  5  South.  283,  7  Am.  St.  Rep.  66; 
L.  ft  N.  R.  R.  Co.  T.  Marbury  Lumber  Co., 
125  Ala.  237,  28  South.  438,  50  L.  R.  A.  620. 


These  cases  were  shortly  followed  by  Farley 
V.  M.  &  O.  R.  R.  Oa,  140  Ala.  557,  42  South. 
747. 

The  language  used  in  the  foregoing  cases, 
it  may  be,  does  not  accurately  observe  th» 
rule  that  the  burden  of  proof  never  shifts, 
though  the  duty  of  going  forward  with  the 
evidence  frequently  does  shift  as  a  result  of 
prima  fitde  proof  or  legal  pre8umpti<m 
(Starks  v.  Comer,  100  Ala.  253,  67  South. 
440),  but  the  prior  decision  in  the  Bfarbury 
Lumber  Company  Case  very  clearly  places 
the  duty  of  the  railroad  company  to  furnish 
evidence  as  to  the  equipment  and  manage- 
ment of  its  engine,  in  the  circumstances  stat- 
ed, on  the  ground  that  the  evidence  in  sncb 
case  is  accessible  to  it  and  not  accessible  to 
the  Injured  party  suing.  The  decision  In 
that  case  contains  a  valuable  discussion  of 
the  point  here  in  question,  and,  in  addition  to 
fire  cases,  points  out  that  the  same  rule  had 
been  followed  in  cases  Involving  the  killing 
of  stock  on  the  track,  where  the  burden  of 
proof  Is  cast  by  statute  upon  the  railroad 
company.  The  foregoing  cases  state  very 
clearly  the  doctrine  that,  in  the  absoice  of 
evidence  of  actual  negligence,  evidence  of 
due  care  by  the  defendant  will  make  the  case 
one  for  the  court.  In  the  sense  that  the  mere 
presumption  will  not  be  given  the  effect  of 
evidence  so  as  to  raise  a  conflict  for  jury  de- 
cision; in  other  words,  that  a  mere  rebutta- 
ble presumption  of  law  is  not  evidence,  and 
the  same  principle  has  been  very  recently 
reiterated  and  followed  by  this  court  in  Llv- 
erett  t.  N.  G.  ft  St  L.  R.  R.  Oo.,  186  Ala.  Ill, 
65  South.  64;  Mobile  Elec.  Oo.  v.  Roberts, 
192  Ala.  4S6,  68  South.  815;  !<.  ft  N.  R.  R. 
Co.  V.  Moran,  200  Ala.  241,  76  South.  7; 
Cent,  of  Ga.  R.  R.  Oo.  v.  Robertson,  83  South. 
102-^111  cases  involving  human  life  or  safety. 
See,  also,  Mathews  t.  Ala.  Ot  So.  R.  R.  Oo., 
200  Ala.  251,  76  South.  17. 
'  [6]  The  brief  for  appellant  points  out  that 
the  testimcwy  which  went  to  show  that  the 
voltage  of  the  current  being  furnished  by  de- 
fendant to  the  Shipbuilding  Company's  plant 
at  the  time  of  plaintiff's  intestate's  injury 
was  not  in  excess  of  110  to  120,  and  that  for 
house  lights  a  current  of  that  voltage  was 
usual  and  necessiary,  thus,  if  accepted  by  the 
jury,  excluding  the  omcluslon  that  defend- 
ant had  been  guilty  of  negligence,  and  leav- 
ing the  solution  of  the  question  at  issue  to 
rest  upon  the  proposition  that  Intestate's 
death  resulted  from  a  disposition  of  drcnm- 
stances  (for  which  defendant  was  in  no  wise 
responsible)  which  operated  to  give  an  ordi- 
nary incandescent  lighting  current  its  ut- 
most harmful  effect  upon  plaintiff's  Intestate 
In  conjunction,  probably,  with  a  peculiar  sus- 
ceptibility on  his  part  to  harm  from  an  elec- 
tric shock — that  this  testimony  was  furnish- 
ed by  exijerts,  and  hence  that  the  jury  was 
not  bound  to  accept  it.  Andrews  v.  Frierson, 
144  Ala.  470,  39  South.  612,  is  dted.    That 
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was  a  case  In  which  the  report  of  a  register 
In  chancery  was  under  review.  In  Robinson 
V.  OotweU,  175  Ala.  194,  67  South.  23,  a  Ju- 
ry case,  we  said  that  a  Jury  cannot  be  re- 
quired, as  matter  of  law,  to  accept  the 
conclusions  of  expert  witnesses.  A  number 
of  cases  are  cited  by  Judge  Anderson  in  his 
concluding  opinion  in  Harris  v.  N.  C.  ft  St. 
L.  R.  R.  Co.,  153  Ala.  156,  44  South.  962,  14 
Ll  R.  A.  (N.  S.)  261  (a  case  in  which  a  child 
19  months  of  age  was  killed  by  a  locomotive 
on  defendant's  tracJc),  as  upholding  the  prac- 
tice of  giving  the  general  charge  with  hy- 
pothesis in  cases  of  undisputed  expert  testi- 
mony to  scientific  facts.  Such  was  the  case 
here,  and  the  ultimate  decision  was  left  with 
the  Jury  by  virtue  of  the  hypothesis  that 
they  believed  all  the  evidence. 

[7]  It  is  said  in  appdlant's  brief  that  the 
undisputed  evidence  showed  that  defendant 
maintained  no  system  for  inspecting  its 
transformers,  and  that  this  was  proof  of  ac- 
tual negligence.  Conceded ;  but  the  evidence 
also  showed  without  dispute  that  the  trans- 
former was  performing  Its  appropriate  func- 
tion at  the  time  of  plaintUTs  intestate's  In- 
Jury,  so  that  the  failure  to  Inspect,  so  far 
as  this  particular  case  Is  concerned,  was  of 
no  consequence. 

We  hold,  therefore,  that  the  trial  court 
committed  no  error  in  giving  the  general 
charge  with  hypothesis. 

Affirmed. 

All  the  Justices  concur.  McCLELLAN  and 
BROWN,  JJ.,  concur  in  the  conclusion  only. 


On  Rehearing. 

PER    ODRIAM.      Application 
AH  the  Justices  concur. 


overruled. 


McCLELLAN,  J.  (concurring.  I  concur  In 
the  affirmance  of  this  Judgment  \ipoa  the 
ground,  presented  by  the  giving  of  the  gen- 
eral affirmative  charge  (with  hypothesis)  for 
the  defendant,  that  the  wrong  or  negligence 
charged  in  the  complaint  was  not  shown  to 
be  the  proximate  cause  of  the  injury  and 
death  of  the  intestate. 

In  the  brief  in  support  of  the  application 
for  rehearing  it  is  Insisted  that  there  is  a 
conflict  between  the  pertinent  doctrine  of 
Harris  v.  N.,  C.  &  St  L.  Ry.,  153  Ala.  156,  44 
South.  962,  14  L.  R.  A.  (N.  S.)  261,  touching 
the  conclusiveness  of  the  undisputed  testi- 
mony of  expert  witnesses,  and  the  pronounce- 
ment made  on  that  subject  In  Robinson  v. 
Crotwell,  176  Ala.  194,  205,  57  South.  23.  In 
the  Harris  Case  It  was  expressly  held  that, 
where  the  subject  of  expert  testimony  is  one 
on  which  the  Jury  cannot  be  presumed  to 
have  any  opinion  of  their  own,  and  such  evi- 


dence is  undisputed,  "the  defendant  is  entl- 
tied  to  a  verdict";  whereas,  in  Robinson  v. 
Orotwell  it  is  expressly  held  that  tmder  such 
circumstances  the  opinions  of  expert  wit- 
nesses are  not  binding  upon  the  Jury,  that 
the  Jury  are  entitled  "to  base  their  verdict 
upon  their  own  Judgment  of  the  facts,"  citing 
the  apt  authorities  afforded  by  McAllister's 
Case,  17  Ala.  434,  52  Am.  Dec.  180,  and  An- 
drews V,  Frlerson,  144  Ala.  470,  39  South. 
512.  Had  the  view  taken  and  pronounced  in 
Robinson  v.  Crotwell  been  expressed  in  the 
Harris  Case,  there  would  have  been  no  dif- 
ference of  opinion  In  that  case.  That  was, 
in  fact,  the  basis  for  the  dissenting  view  of 
Tyson,  O.  J.,  and  the  writer  In  the  Harris 
Oaee. 

It  results,  therefore,  that  the  doctrine  de- 
clared tn  Robinson  v.  Crotwell  and  repeated 
In  the  opinion  on  present  appeal  supersedes 
the  pertinent  pronouncement,  to  a  different 
effect,  in  Harris  v.  N.,  O.  *  St  L.  Ry.  The 
Idea  that  the  hypothesis  to  the  general  af- 
firmative charge  given  for  a  party  litigant 
still  leaves  the  Jury  to  determine  the  matter 
as  an  Issue  of  fact  is  a  distinct  departure 
from  the  view,  always  prevailing  in  this 
court  that  the  giving  of  the  general  affirma- 
tive charge,  with  hypothesis,  Is  a  declaration 
of  law  by  the  court  Just  as  its  action  In  sus- 
taining a  demurrer  to  the  evidence  is  a  pro- 
nouncement of  law  by  the  court  Tabler  v. 
Sheffield  Land  Co.,  87  Ala.  305,  309,  6  South. 
196 ;  Well  V.  State,  52  Ala.  22 ;  Bridges  v. 
Tenn.  Co.,  109  Ala.  294, 19  South.  495,  among 
many  others.  It  is  settled  here  that  a  ver- 
dict opposed  to  Instructions  given  by  the 
court  is  erroneous,  and  for  that  reason  a 
new  trial  should  be  awarded.  Fleming  v.  L. 
&  N.  R.  R.  Co.,  148  Ala.  527,  41  South.  683; 
Wolf  V.  Delage,  150  Ala.  445,  46  South.  856. 

Expert  testimony  is  admitted  for  the  sole 
purpose  of  enlightening  the  Jury  and  aiding 
it  in  arriving  at  a  correct  conclusion  In  the 
premises,  but  not,  though  unimpeached,  to 
control  its  Judgment.  See  authorities  cited 
on  pages  149,  150,  of  153  Ala.,  on  pages  965, 
966,  of  44  South.,  and  also  Robinson  v.  Crot- 
well, supra.  If,  however,  the  doctrine  of  the 
opinion  on  present  appeal  and  of  Robinson  v. 
Crotwell  is  accepted  as  still  leaving  to  the 
Jury  the  determination  of  the  issue  involved, 
it  is  evident  that  in  such  cases  the  party 
against  whom  the  affirmative  charge,  with 
hypothesis,  is  given  should  be  accorded  an 
e:  planatory  request  that,  though  the  affirma- 
tive charge,  with  hypothesis,  has  been  given 
his  adversary,  still  the  Jury  is  entitled  to 
pass  upon  the  evidence  and  to  accord  it  such 
credit  as  their  Judgments  approve, 

BROWN,  J.,  concurs  In  the  foregoing. 
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(2M  Ala.  292) 

DONOVAN  V.  MoCORD.    (3  Oiv.  418.) 

(Supreme  C!oart  of  Alabama.    Feb.  12,  1820. 
Rehearing  Denied  Mar  27,  1920,) 

Injunetlon  ^=>38— Bill  to  aajoln  trespassaa  In 
aid  of  ejectment  oannot  be  maintained,  where 
Judgment  In  ejeotment  went  against  plaintiff. 
Wliere  in  a  previous  ejectment  snit  defend- 
ant, pursuant  to  Ck>de  1907,  {  3843,  disclaimed, 
suggesting  that  suit  arose  over  a  disputed 
boundary  line,  and  the  sheriff  established  the 
boundary  line,  and  his  report  was  confirmed 
over  plaintiff's  objection,  a  subsequent  suit  by 
the  same  plaintiff  as  complainant,  in  aid  of  the 
ejectment,  to  enjoin  trespasses,  cannot  be  main- 
tained, for  complainant  cannot  in  that  man- 
ner impeach  the  correctness  of  the  judgment  in 
the  ejectment  suit,  and  obtain  a  perpetual  in- 
junction, where  he  failed  to  sustain  his  claim  at 
law. 

Appeal  from  CUrcult  Court,  Autauga  Coun- 
ty; Leon  M'cCk>rd,  Judge. 

BUI  by  W.  D.  Donovan  against  J.  A.  Mc- 
Cord,  to  restrain  trespass  pending  a  decision 
in  ejectment  From  a  decree  denying  relief, 
complajnant  appeals.    Aflarmed. 

Appellant  filed  this  bill  against  the  ap- 
pellee, seeking  an  injunction  against  tree- 
pass  In  aid  of  a  pending  ejectment  suit 
brought  by  him  against  respondent  to  this 
blU  for  the  recovery  of  lands,  the  subject- 
matter  of  this  controversy. 

The  bill  was  ansvrered,  testimony  taken, 
and  the  cause  submitted  for  final  decree,  re- 
sulting in  a  decree  being  rendered  on  March 
15, 1919,  dissolving  the  temporary  Injunction 
theretofore  issued  and  dismissing  the  bill. 
From  this  decree  complainant  prosecutes 
this  appeal. 

O.  E.  O.  Timmerman,  of  Prattrllle,  for  ^H 
pellant 

Ouy  Bice  and  Gipson  &  Booth,  all  of  Pratt- 
vllle,  for  appellee. 

OARDNEB,  J.  The  bill  In  this  cause 
sought  injunctive  relief  In  aid  of  a  poiding 
ejectment  suit.  Hamilton  v.  Brent  'Lumber 
Co.,  127  Ala.  78,  28  South.  698.  Its  sufficien- 
cy for  that  purpose  was  not  brought  into 
question. 

The  record  of  the  ejectment  suit  was  offer- 
ed in  evidence,  and  appears  in  the  transcript, 
disclosing  that  the  defendant  filed  a  plea  of 
disclaimer,  suggesting  to  the  court  that  the 
suit  arose  over  a  disputed  boundary  line. 
Section  3843,  Code  1907.  The  Judgment  en- 
try shows  issue  Joined  between  the  parties, 
testimony  heard  by  the  court,  and  Judgment 
for  the  defendant  cm  hts  plea  of  disclaimer. 
Olils  was  In  November,  1916.  The  record 
further  shows  that  the  sheriff  was  ordered 
to  establish  and  mark  the  dividing  line ;  and 
to  the  report — which  was  confirmed — made 
in  answer  thereto,  plaintiff  filed  exception. 


It  Is  therefore  made  to  appear  that  tbe 
ejectment  suit.  In  aid  of  which  this  bill  was 
filed,  has  long  since  been  terminated,  and,  ac- 
cording to  the  Judgment  entry  in  said  cause, 
determined  adversely  to  the  omipiainant  here. 
The  testimony  offered  by  complainant,  as 
well  as  the  argument  of  his  counsel  on  this 
appeal,  tends  to  impeach  the  correctness  of 
this  Judgment  In  the  ejectment  suit  Mani- 
festly, however,  the  complainant  la  not  In 
position  to  80  impeach  the  Judgment  to  die 
end  of  obtaining  a  perpetual  injunction  as 
sought  by  this  bill;  the  record  disclosing 
that  he  has  failed  to  establish  his  right  at 
law,  in  aid  of  which  the  bill  for  injunction 
was  filed. 

The  decree  dismissing  the  bill  will  accord- 
ingly be  here  affirmed. 

Affirmed. 

ANDEBSON,  G.  J.,  and  SAYBE  and 
BBOWN,  JJ..  concur. 


(KM  Ala.  U) 
JACKSON  LUMBER  CO.  v.  LAWFORO. 
(4  DIv.  854.) 

(Supreme  C!onrt  of  Alabama.    Feb.  12,  1820.) 

1.  Master  and  servant  «=»90— Care  raqnlrad  Is 
that  of  reasonable  men  In  like  oircumstanoos. 

In  servant's  action,  the  jury  cannot  impose 
on  the  master  a  degree  of  care  beyond  that 
required  of  reasonable  men  in  like  circumstanc- 
es, and  guided  by  those  considerations  whidi 
ordinarily  regulate  the  conduct  of  human  af- 
fairs. 

2.  Master  and  servaat  «s>97(2),  iOI,  102(2)— 
iajaiy  to  servant,  while  throwing  away  defeo- 
tlve  chain,  held  one  that  the  master  was  net 
bound  to  anticipate;   master  not  Insurer. 

Where  an  employ^  of  a  lumber  company  was 
directed  to  throw  away  a  used  chain,  and  on 
attempting  to  throw  it  from  a  platform  was 
caught  by  a  loose  rivet  and  overbalanced  and 
thrown  from  the  platform,  held  that  as  a  guard 
rail  on  the  platform  could  not  have  been  more 
than  15  or  18  inches  high,  and  as  the  chain  was 
being  thrown  away,  the  master  cannot  be  held 
liable,  for  the  danger  could  not  have  been  an- 
ticipated, and  the  master  is  not  a  guarantor  of 
the  servant's  safety. 

Appeal  from  Circuit  Court,  Covington 
County;   A.  B.  Foster,  Judge. 

Action  by  T.  J.  Lawford  against  the  Jack* 
son  Lumber  (Company  for  damages  for  In- 
juries suffered  while  in  its  employment 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

W.  O.  Mulkey,  of  Qeneva,  and  A.  B.  Powell, 
of  Andalusia,  for  appellant. 

Powell,  Albritton  &  Albrltton,  of  Anda- 
lusia, for  appellee. 
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SAYBE,  J.  Defendant  (appellant)  had 
overhauled  and  repaired  Its  sawmill  plant. 
A  chain  weighing  about  100  pounds  had  been 
replaced  and  consigned  to  the  Junk  pile. 
Plaintiff  (appellee),  whose  business  It  was 
to  help  wherever  help  was  needed,  was  told 
to  throw  it  off  a  platform,  which  extended 
out  from  the  main  body  of  defendant's  plant. 
The  order  was  given  by  Goodman,  a  person 
in  the  service  or  employment  of  defendant 
to  whose  orders  or  directions  plaintiff  was 
bound  to  coutotm.  The  chain  had  been  laid 
in  a  colli  and  plalntUTs  testimony  was  that — 

He  "picked  it  up  and  breasted  it  to  where  he 
could  tote  it  and  handle  it,  using  both  hands, 
and  walked  to  the  edge,  and  then  when  he 
went  to  throw  it  off,  the  chain  hung  to  his 
trousers,  he  supposed,  and  it  pulled  him  off 
with  it" 

It  seems  probaUe  from  the  testimony  of 
other  witnesses  that  a  rivet  In  the  chain, 
which  had  worked  loose,  caught  In  plaintiff's 
trousers.  There  was  no  theory  of  the  evi- 
dence more  favorable  to  the  plaintiff  than 
this.  Plaintiff  fell  to  the  ground  20  to  25 
feet  below,  and  was  seriously  injured.  In 
those  counts  which  went  to  the  jury  plaintiff 
dedared  under  subsection  1  of  the  Employers' 
Liability  Act  (section  3910  of  the  Code), 
ascribing  his  injury  to  a  defect  in  the  condi- 
tion of  the  platform,  or  lumber  and  lath  run, 
as  It  is  denominated  in  the  complaint,  viz. 
there  was  no  railing  or  guard  around  the 
outer  edge  of  the  platform;  under  subsection 
8,  ascribing  his  injury  to  the  negligence  of 
Goodman  in  giving  his  order ;  and  under  the 
common  law,  alleging  that  defendant  had 
failed  to  exercise  due  care  to  furnish  a  safe 
place  in  which  to  work.  The  defense  was 
the  general  Issue,  with  leave  to  give  in  evl- 
daace  any  matter  of  confession  and  avoid- 
ance.   Jury  and  verdict  for  plaintiff. 

[1,  2]  It  is  manifest  that  plaintiff's  case  re- 
quired that  he  should  prove  that  the  absence 
of  rail  or  guard  was  a  defect,  and  that  such 
absaice  was  the  proximate  cause  of  his  In- 
jury. The  argument  in  support  of  the  Judg- 
ment is  that  the  Jury  were  properly  allowed 
to  And  that  due  care  required  a  guard  rail 
around  the  outer  edge  of  the  platform,  and, 
arguendo,  it  is  said  that,  had  there  been  such 
a  rail,  plaintiff  might  have  braced  himself 
against  the  weight  of  the  chain  that  pulled 
blm  over.  The  evidence  was  that  the  use 
to  whidi  the  platform  was  put,  vIe.  the  move- 


ment of  sawn  pieces  along  a  raised  way  In 
the  center  of  the  run  and  its  transfer  to 
"dollies  or  buggies"  alongside,  which  would 
carry  it  away  to  the  kilns — this  use  would 
have  prevented  the  construction  of  a  rail 
more  than  15  to  18  indies  high,  and  the  evi- 
dence further  tended  to  show  that  well-reg- 
ulated mills  did  not  construct  rails  or  guards 
la  such  circiunstances.  But  aside  from  any 
consideration  of  this  proffiF  and  this  tendency 
of  the  evidence  as  to  the  possible  character 
and  use  of  a  guard  rail,  the  argument  for  the 
judgment  erroneously  assumes  that  the  jury 
by  their  verdict  were  at  liberty  to  Impose 
a  degree  of  care  upcm  defendant  beyond  that 
required  of  reasonable  men  in  like  circum- 
stances, and  guided  by  those  consideratioos 
which  ordinarily  regulate  the  conduct  of  hu- 
man affairs.  Southern  By.  C!o.  v.  Carter,  164 
Ala.  103,  110,  51  South.  147.  A  guard  raU 
such  as  defendant's  business  admitted  of.  It 
may  be  conceded,  might  possibly  have  served 
to  save  plaintiff  from  injury,  had  he  had  in 
mind  the  peculiar  combinatioa  of  causes  and 
events  which  resulted  in  his  injury,  but  that 
It  would  have  done  so  can  hardly  be  more 
than  a  speculation.  Evidently  he  had  no 
such  eventuality  in  mind,  and  yet  the  very 
nature  of  the  thing  he  was  ordered  to  do 
called  attention  to  the  alleged  defect  and  its 
danger,  and  he  was  perfectiy  free  to  avoid 
its  harmful  (^oration.  In  these  conditions 
the  platform  was  not  a  cause  of  danger,  for, 
in  the  law  of  n^llgence,  danger  means  such 
contingent  harm  or  injury  as  reasonable  pru- 
dence ought  to  foresee  and  provide  against  as 
being  in  probable  prospect.  Drennen  v.  Jor- 
dan, 181  Ala.  570,  61  South.  938.  The  real 
cause  of  plaintiff's  injury  was  the  loose  rivet, 
or  whatever  it  was,  of  the  chain  Qiat  caught 
in  his  clothing;  but  the  chain  had  served  its 
time,  and  was  being  thrown  aside  as  no  long- 
er fit  for  its  purpose,  and  it  is  not  alleged, 
nor  is  it  contended,  that  def«idant  breached 
any  duty  as  to  that.  Defendant  can  only 
be  held  liable  on  the  facts  in  this  case  on  a 
theory  of  the  law  that  would  Involve  em- 
ployers In  a  guaranty  of  their  employes 
against  every  character  of  casualty.  That,  of 
course.  Is  not  the  law. 

The  Judgment  of  the  court  is  that  plain- 
tiff should  not  have  been  allowed  to  recover. 

Beversed  and  remanded. 

ANDBBSON,  C.  J.,  and  GABDNEB  and 
BROWN,  JJ.,  concur. 
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(204  Ala.  48) 
GULF   STATES  STEEL   CO.   V.  JONES. 
(7  DIv.  32.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920.) 

1.  Death  9=339  —  Limitations  ran  from  date 
of  Injury  t»  employ^,  and  not  from  date  of 
death. 

Administratrix's  action  under  Code  1907,  f 
S912,  against  intestate's  employer  for  death 
from  injuries  caused  by  employer's  failure  to 
provide  proper  appliances  as  required  by  section 
3910,  subd.  1,  was  barred  by  limitations,  where 
brought  more  than  one  year  from  date  of  in- 
JDries;  the  statute  running  from  date  of  injury 
and  not  from  date  of  death. 

2.  Limitation  of  actions  iS=3|95(3)— Burden  of 
proving  oommenoement  within  prescribed  po< 
riod  on  plaintiff. 

In  action  for  death  under  Homicide  Act, 
plaintiff  has  the  burden  of  showing  that  be 
commenced  his  action  within  the  two  years 
prescribed  in  the  act. 

3.  Death  «s»78— Pnnitlva  damages  only  recov- 
orabie  in  action  under  Homicide  Act. 

In  action  for  death  under  the  Homicide  Act, 
punitive  damages  only,  and  not  compensatory 
damages,  are  recoverable. 

4.  Master  and  servant  «=3286(  17)— Whether 
scaffold  was  In  safe  condition  held  for  Jury. 

In  action  for  death  of  employ^  from  defec- 
tive scaffolding,  question  of  whether  the  floor- 
ing of  the  scaffold  was  fixed  or  was  constituted 
of  loose,  overlapping  planks  was  for  the  jury, 
where  the  evidence  in  regard  thereto  was  con- 
flicting.. 

5.  Death  <3=9l03(2)— Whathor  injurle*  eausod 
death  held  for  Jury. 

Whether  death  of  employ^  was  attributable 
in  any  degree  to  injuries  alleged  to  have  been 
received  because  of  employer's  negligotoo  Ittid 
for  Jury. 

6.  Evidenoe  is=3383(l I)— Mortality  tables  not 
conclusive  as  to  life  expectancy. 

In  action  for  death,  mortality  tables  are 
not  conclusive  as  to  life  expectancy. 

Appeal  from  Circuit  Court,  Eitowata  Coun- 
ty; O.  A.  Steele,  Judge. 

Action  by  Neona  Jones,  as  administratrix 
of  tbe  estate  of  George  Jones,  against  the 
Gulf  States  Steel  Company  for  damages  for 
tbe  death  of  her  decedent  while  in  the  em- 
ployment of  the  defendant  Judgment  tor 
the  plaintur,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Hood  &  Murphree,  of  Oadsden,  for  appel^ 
lant 

John  H.  Dlsque  and  E.  O.  McCord,  both  of 
Gadsden,  for  appdlee. 

McCLEUAN,  J.  The  plalntUTs  (appel- 
lee's) case  was  stated  In  three  counts.  All 
of  tbe  counts  proceeded  on  tbe  theory  that 
plaintiff's  intestate  (George  Jones)  was  an 


employe  of  tbe  defendant  (appellant),  and 
then  engaged  In  its  service  at  the  time  he 
was  injured.  The  first  count,  drawn  to  state 
a  cause  of  action  under  Code,  i  3910,  subd. 
1,  and  section  3912,  avers  that  Jones  was  in- 
jured on  or  about  July  4, 1917,  and  that  from 
this  Injury  he  died  on  April  10,  191S.  Tlie 
second  count  would  declare  for  a  breach  of 
tbe  c(Mnmon-law  duty  to  exercise  reasonable 
care  and  diligence  to  provide  Jones,  who  Is 
averred  to  bave  beea  thereby  proximately 
caused  to  lose  his  Ufe  (Code,  f  2486),  with  a 
reasonably  safe  place  in  which  to  work.  Mer- 
rlweather  v.  Sayre  Mining  C5o.,  161  Ala.  441, 
49  South.  916,  among  others.  The  third  count 
was  withdrawn  by  plaintiff  whUe  the  court 
was  delivering  Its  oral  charge  to  the  Jury. 

In  tbe  minute  entry  expressing  the  court's 
rulings  on  demurrers  to  the  complaint,  tbls 
is  recited: 

"Thereupon,  on  agreement  between  the  par- 
ties in  open  court,  the  pleadings  in  the  cause 
are  in  short  by  consent,  the  defendant  pleading 
contributory  negligence  and  assumption  of  risk 
when  appropriate,  and  plaintiff  making  snch  re- 
plies as  are  appropriate,  with  leave  to  offer  in 
evidence  the  same  as  if  specially  pleaded." 

Wbether  the  agreement,  as  above  defined, 
comprehended  a  general  traverse  of  the  al- 
legations of  counts  1  and  2  (that  numbered 
3  being  later  withdrawn)  may  be  quite  doubt- 
ful. In  the  view  taken  of  the  case  on  otber 
points,  it  Is  not  necessary  to  decide  that  ques- 
tion, which  would  turn  upon  a  construction 
of  tbe  language  quoted,  in  tbe  available  Ugbt 
of  tbe  trial  court's  statement.  In  tbe  oral 
charge,  tbat  defendant  bad  pleaded  "not  guil- 
ty" to  each  count  of  the  complaint,  thus  cast- 
ing the  burden  of  proof  on  the  plaintiff  to 
sustain  tbe  material  allegations  of  her  com- 
plaint. 

Snbsequentiy,  on  February  24, 1919,  the  de- 
fendant was  granted  leave  to  file  this  "spe- 
cial plea": 

"Comes  the  defendant,  for  answer  to  the 
complaint,  and  each  count  thereof,  separately 
and  severally,  saith  that  the  cause  of  action 
stated  therein  for  the  death  of  plaintiff's  intes- 
tate is  barred  by  the  statute  of  limitations  of 
one  year." 

In  tbe  oral  diarge  tb»  conrt  stated  that — 

"If  the  jury  believe  the  evidence,  that  it  is  not 
barred  by  the  statnte  of  limitations." 

Bxcepticm  was  reserved  to  this  statement 
In  the  oral  diarge.  At  the  instance  of  tbe 
plaintiff,  tbe  court  gave  a  special  charge  con- 
cluding to  like  effect  The  court  refused  the 
general  affirmative  charge,  requested  by  tbe 
defendant,  concluding  against  a  recovery  un- 
der count  1;  and,  also,  a  Uke  request  with 
respect  to  count  2. 

[1]  Aiccording  to  tbe  apt  authority  of  Wil- 
liams y.  A.  G.  S.  Ry.  Ca,  158  Ala.  898,  48 
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Sooth.  486,  17  Ann.  Cas.  516,  the  court  erred 
!n  denying  deserved  effect  to  the  pleaded  stat- 
ute of  UmltatlODs  as  a  bar  to  a  recovery  un- 
der count  1,  which  was  alone  referable  to  the 
right  assured  by  Code,  {§  3910  (subd.  1)  and 
3912.  It  was  there  held  that  the  cause  of 
action  a  i>ersonal  representative  might  assert 
under  Code,  {  3912,  accrues  at  the  time  the 
injury,  later  resulting  In  death.  Is  suffered, 
and  that  under  this  statute  (section  3912)  the 
one-year  statute  of  limitation  begins  to  run 
from  the  date  of  injury,  not  from  the  date 
of  the  death  of  the  empIoy&  Plaintiff's  in- 
testate was  injured  In  the  early  days  of  July, 
1917,  and  the  action  was  commenced  August 
2,  1918,  more  than  one  year  after  the  date  of 
his  injury.  Hence  the  cause  of  action  de- 
clared on  In  count  1  was  barred  by  the  stat- 
ute of  limitation,  pleaded  to  each  count  sep- 
arately. The  view  taken  and  given  effect  by 
the  trial  court  led,  as  indicated,  to  reversible 
error. 

[2]  Count  2,  declaring  on  a  cause  of  action 
created  by  our  Homicide  Act  (Code,  {  2486) 
was  not  subject  to  the  limitary  effect  assert- 
ed in  the  plea,  since  two  years  Is  the  period 
expressly  allowed  therein  for  commencing  ac- 
tions created  by  It.  L.  &  M.  R.  R.  Co.  v. 
Chamblee,  171  Ala.  188,  54  South.  681,  Ann. 
Cas.  1013A,  977.  Indeed,  no  such  plea  Is 
necessary  in  answer  to  a  complaint  under 
the  Homicide  Act,  the  plaintiff  having  the 
burden  to  show  that  he  commenced  his  action 
within  the  two  years  prescribed  In  the  Homi- 
cide Act  L.  &  N.  B.  R.  Co.  V.  Chamblee, 
supra. 

[3]  In  an  excepted  to  excerpt  from  the  oral 
charge  of  the  court  the  Jury  was  advised 
that,  if  itolntlff  was  found  entitled  to  prevail, 
the  damages  recoverable  were  compensatory. 
This  was  error,  as  far  as  count  2  was  in- 
volved, since  the  damages  lecoverable  In  an 
action  under  the  Homicide  Act  (sectlcm  2486) 
are  punitive  only.  Bnmwell  Coal  Co.  v.  Set- 
zer,  191  Ala.  398,  403,  67  South.  604;  L.  &  N. 
R.  R.  Co.  V.  Street,  164  Ala.  155.  51  South. 
.806,  20  Ann.  Cas.  877. 

[«,  J]  That  the  "scaffold"  way,  or  ways, 
running  behind  and  to  the  side  of  the  battery 
of  boilers  was  a  permanent  structure,  a  part 
of  the  plant  and  used  In  its  operati<m,  is 
clearly  shown  by  the  evidence,  particularly 
that  of  witnesses  for  the  defendant  Wheth- 
er the  flooring  of  this  way,  or  ways,  was 
fixed  or  was  constituted  of  loose,  overlapping 
plank  or  scantling  was  a  subject  of  conflict 
In  the  evldoice.    That  phase  of  the  issue  was 
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due  to  be  submitted  to  the  Jury.  Whether 
Intestate  was  negligently  injured  as  claimed, 
and  whether  his  death  was  attributable,  in 
any  degree,  to  the  Injury  suffered,  as  plain- 
tlfl  contends,  were  questions  for  the  jury.  I* 
&  N.  R.  R.  Co.  v.  Chamblee,  supra. 

[6]  The  trial  court  entertained  and  express- 
ed the  view,  in  effect,  that  intestate's  life  ex- 
pectancy shown  by  the  mortality  tables  was 
conclusive  in  the  premises.  This  was  errone- 
ous, and  may  have  been  highly  prejudicial. 
L.  &  N.  B.  R.  (Do.  V.  Anderson,  150  Ala.  350, 
43  South.  566. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 


ANDERSON,   C.    X,   and 
and  THOBIAS,  JJ.,  concur. 
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(SO*  Ala.«> 
Ex  parte  ACHA  HERMANOS  Y  CIA. 
(I  Div.  140.) 

(Supreme  Court  of  Alabama.     Jan.  22,  1920. 
Rehearing  Denied  Feb.  12,  1920.) 

Certiorari  «=»I5— FIndlnas  of  faot  of  Court  of 
Appeals  not  reviewable  on  oertlorari. 
Writ  of  certiorari  will  not  be  issued  to  re- 
view a  decision  of  the  Court  of  Appeals,  where 
the  question  sought  to  be  reviewed  requires  a 
review  of  its  findings  of  fact. 

Certiorari  to  Court  of  Appeals. 

Ex  parte  application  by  Acha  HermanoB 
y  Cla  for  writ  of  certiorari  to  the  court  of  ap- 
peals to  review  a  decision  affirming  a  Judg- 
ment in  favor  of  one  Rosengrant  against 
petitioner  (84  South.  399).    Writ  denied. 

Ridi  &  Hamilton,  of  MoUIe,  for  appellant 
Palmer  Pillans  and  Alec  T.  Oresham,  both 
of  Mobile,  for  appellee. 

BROWN,  J.  The  question  sought  to  be 
reviewed  by  the  petition  here  requires  a  re- 
view of  the  finding  of  facts  by  the  Court  of 
Appeals  (84  South.  399)  which,  under  the 
uniform  holdings  of  this  court  will  not  be 
done.  Postal  Telegraph  Co.  v.  Mhaderhout 
195  Ala.  420,  71  South.  91. 

Writ  denied. 

ANDERSON,  a  J.,  and  SAYBB  and  GABD- 
NBR,  JJ.,  concur. 
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WISE  V.  STATE.    (4  Dlv.  860.) 

(Sapreme  Coart  of  Alabama.    Feb.  12,  1920.) 

Intoxicating  liquors  is=325 1— Mortgagee  of  au- 
tomobile seteod  for  transporting  liquor  held 
entitled  thereto. 

Where  the  state  seized  a  mortgaged  anto- 
mobile  engaged  in  transporting  unlawful  liquors 
for  purpose  of  condemnation,  and  the  property 
embraced  in  the  mortgage  was  of  less  value 
than  the  amount  due  thereon,  the  forfeiture  to 
the  state  was  only  the  right  of  the  mortgagor, 
or  owner,  which,  in  such  case,  was  ooly  his 
equity  of  redemption,  and  court  erred  in  order- 
ing car  sold  to  highest  bidder  and  that  all  costs 
and  expenses  be  first  deducted  out  of  the  pro- 
ceeds of  sale  and  the  balance  turned  over  to 
claimant  mortgagee;  the  latter  being  entitled 
to  protection  as  to  the  whole  of  the  property, 
under  Acts  1919,  p.  6,  {  13. 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty ;  J.  S.  Williams,  Judge. 

Bill  by  the  State,  on  the  relation  of  the 
Bolldtor  to  confiscate  one  Bulck  automobile, 
seized  In  the  possession  of  Judge  Smith,  en- 
gaged in  transporting  unlawful  liquors,  claim- 
ed by  Lee  Wise.  Prom  the  decree  entered, 
claimant  appeals.    Reversed  and  remanded. 

The  bill  was  filed  by  the  state  through  Its 
solicitor  In  the  circuit  court  of  Barbour  coun- 
ty, equity  docket,  for  the  condemnation  of 
one  Bulck  automobile  owned  by  one  Smith, 
and  in  which  was  found  a  small  quantity  of 
prohibited  liquors. 

Lee  Wise  filed  a  petition  in  said  condemna- 
tion proceedings  seeking  an  Interveitlon  to 
propound  his  claim  as  a  superior  claim  to 
the  automobile  seized,  as  provided  by  section 
13  of  the  Act  of  1919  (Acts  1919,  p.  6),  which 
claim  was  based  upon  a  past-due  and  nnfore- 
dosed  mortgage  on  said  car  executed  by  said 
Smith  to  secure  the  sum  of  $900;  the  value 
of  the  car  being  $400. 

The  cause  was  tried  upon  oral  proof  in 
open  court. 

The  court  found  that  the  automobile  Iiad 
beoi  used  for  the  illegal  transportation  of 
whisky,  and  declared  the  same  to  be  forfelt- 
«>d  to  the  state,  "subject  to  the  lien  of  said 
T<ee  Wise,"  and  ordered  the  car  sold  by  the 
sheriff  to  the  highest  bidder  after  due  adver- 
tisement ;  and  that  all  costs  and  expenses  be 
first  deducted  out  of  the  proceeds  of  sale,  and 
the  balance  turned, over  to  petitioner  as  a 
credit  on  his  mortgage. 


McDowell  &  McDowell,  of  BSufaula,  for  ap- 
pellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  fbe  State. 

GARDNESR,  3.  (after  stating  the  facts  as 
above).  The  order  of  the  trial  court  forfeit- 
ing the  car  was  made  "subject  to  the  lien  of 
Lee  Wise,"  the  petitioner,  and  provided  that 
out  of  the  proceeds  of  a  sale  of  the  car,  after 
the  payment  of  all  costs  and  expenses,  and 
one-fourth  of  the  amount  to  the  officer  mak- 
ing the  seizure,  the  balance  be  paid  to  said 
Wise  as  a  credit  on  his  mortgage  against  the 
owner  of  the  car.  The  Judgment  therefore 
discloses  that,  to  the  satisfaction  of  the  trial 
ludge,  petitioner  had  sufficiently  acquitted 
himself  as  a  bona  fide  mortgagee,  innocent  of 
and  without  fault  as  to  any  Illegal  use  of  the 
car,  and  therefore  entitled  to  the  protection 
of  the  court  In  the  assertion  ot  a  superior 
claim  thereto. 

The  forfeiture  to  the  state  therefore,  under 
these  drciunstances,  could  only  be  the  rig^t 
of  the  mortgagor  or  owner  of  the  car  in  and 
to  the  property  seized  [section  13,  Acts  1919, 
p.  6 ;  State  v.  Crosswhlte,  84  South.  813,  pres- 
ent term],  which.  In  the  instant  case,  was  his 
equity  of  redemption.  The  property  em- 
braced in  the  mortgage  was  of  leas  value  than 
the  amount  concededly  due  thereon,  and  the 
mortgagee  being  held  Innocent  was  entitled 
to  protection  as  to  the  whole  of  the  property 
and  not  to  a  part  thereof,  as  is  the  result  of 
the  judgment  rendered.  As  previously  stat- 
ed, all  that  is  left  for  sale  in  such  a  case  is 
the  right  of  the  offending  person,  the  owner 
here,  in  and  to  the  car.  This  right  is  but  an 
equity  of  redemption,  and  whether  of  an; 
value  is  not  a  matter  with  which  we  are  here 
concerned;  but,  in  any  event,  this  equity 
alone  Is  what,  under  such  conditions,  la  to  be 
forfeited  and  condemned,  and  out  of  a  sale 
of  which  the  costs  and  expenses  are  to  be  de- 
ducted. If  such  equity  brings  nothing  at  the 
sale,  then  there  is  no  fund  out  of  which  can 
be  carved  such  costs.  In  this  manner  the  su- 
perior right  of  an  innocottt  mortgagee  is  pro- 
tected and  unaffected  by  the  proceedings. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  that  the  proper  order 
may  be  entered. 

Reversed  and  remanded. 


ANDERSON,     Q.    J., 
BROWN,  JJ.,  concur. 


and    SAYRB    and 
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REICHERT    V.    JEROME 
et  al.     (I   Olv, 

(Supreme  Court  of  Alabama.    Feb.  12,  1920.) 

1.  Chanpenty  anil  maintanaaoe  «=97(l)  — 
Ejectment  ®=395(2)— Deed  heid  got  ehamper- 
tons  on  Its  face. 

A  deed  recitiag  a  consideration  of  f  1,  other 
Taluable  consideration  and  the  sum  of  $1,000 
to  be  paid  within  year,  with  a  proTision  re- 
serring  a  vendor's  lien  to  secure  payment  of 
$1,000,  evidenced  by  note,  tbongh  stipulatinK 
that  the  grantor  should  look  to  the  land  for 
payment,  and  not  purchaser,  is  not,  on  its  face, 
cbampertoua. 

2.  Champerty  and  naintenanee  «=97(3)— Con- 
veyance not  champertoBs  because  grantor  Is 
ont  ef  possession. 

In  view  of  Code  1907,  |  3889,  providing  that 
ejectment  most  be  brought  in  the  name  of  the 
owner,  tiiongh  plaintiif  may  have  obtained  his 
title  by  conveyance  made  by  a  grantor  not  in 
possession,  defendant's  possession  of  land  at 
the  time  of  conveyance  does  not  render  the 
conveyance  cbampertoua 

3.  Champerty  and  maintanaooe  4=s>7(5)— Deed, 
not  champartoiis  on  Its  faoe,  cannot  be  sx- 
clnded. 

Where  a  deed  in  plaintiff's  chain  of  title 
was  not  cbampertoua  on  its  face,  it  will  not 
be  excluded  on  defendant's  objection  that  it 
was  obtained  under  a  ehampertous  contract, 
such  contract  being  only  collaterally  involved, 
tor  that  would  tend  to  raise  extraneous  issues. 

4.  iBternal  rsvenne  «=s>34 — Deed  not  axdnded 
because  not  stamped. 

In  the  absence  of  any  evidence  of  intention 
to  evade  the  internal  revenue  or  defraud  the 
govetiunent,  a  deed  will  not  be  excluded  from 
evidence  because  not  bearing  internal  revenue 
stampa 

5.  Names  «s»l9— Deed  eennot  b«  exoinded  be- 
cause of  misspelling  of  name  of  original  pat- 
entea. 

Though  patent  spelled  the  patentee's  name 
as  Duret,  a  deed  by  his  heirs  and  personal  rep- 
resentatives in  plaintiff's  chain  of  title  will  not 
be  excluded  because  there  was  testimony  that 
the  name  was  reaUy  spelled  Durette,  for  the 
difference  in  spelling,  regardless  of  whether 
the  two  names  were  idem  sonana,  would  not 
warrant  the  exdusion  of  the  deed,  bat  only  sub- 
mission to  the  jury  of  the  question  of  identity. 

6.  EJeotment  «=305(2)— Tenanoy  in  oommon 
«=>55(i)— One. tenant  Is,  as  against  stranger, 
entitled  to  recover  entire  premises. 

In  ejectment  a  deed  to  plaintiff  of  the  prem- 
ises will  not  be  excluded  because  the  interest 
conveyed  was  not  shown,  where  defendants  in 
possession  were  strangers  to  plaintiff's  title, 
for,  though  plaintiff  merely  became  a  tenant  in 
common,  he  was,  as  against  a  stranger,  entitled 
to  possession. 

7.  Marriage  «ss>40(7)— Foreign  marriage  pre- 
sumed valid. 

In  the  absence  of  evidence  attacking  the 
validity  of  the  marriage  of  the  original  patentee 
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to  lands  in  Alabama,  made  while  the  territory 
was  in  foreign  possession,  and  there  being  noth- 
ing to  counteract  the  presumption  of  legitimacy 
of  the  children  of  the  union  it  will  be  presumed 
the  marriage  was  valid. 


Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty; A.  E.  Oamble,  Judge. 

Bjectment'  by  Jacob  H.  Reldiert  against 
Jerome  H.  Sheip,  Incorporated,  and  another. 
From  the  adverse  rulings  of  the  court  plain- 
tiff takes  nonsuit  with  bill  of  exceptions,  and 
appeals.    Beversed  and  remanded. 

This  appeal  is  from  an  order  granting  a 
nonsuit  which  the  appellant  took  in  an  action 
of  ejectment  against  the  appellees,  on  ac- 
count of  the  adverse  ruling  of  the  circuit 
court  of  Baldwin  county  in  sustaining  appel- 
lees' objection  to  the  introduction  in  evidence 
of  a  deed  dated  September  24,  1918,  from 
Max  Cdlllns  to  appellant,  covering  lands  de- 
scribed in  the  complaint ;  the  grounds  of 
said  objection  being:  (1)  It  did  not  appear 
that  the  grantor  had  title  to  the  lands  at  the 
time  of  Its  execution;  (2)  the  said  deed  had 
no  revenue  stamps  affixed  thereto,  and  (3) 
said  deed  was  void  for  champerty  and  main- 
tenance. 

Plaintiff's  grantor.  Max  Collins,  claimed  ti- 
tle through  a  number  of  persons  who,  by  the 
deposition  of  Anna  Leland,  have  been  shown 
to  be  the  heirs  and  personal  representativeB 
of  Louis  Durette,  deceased,  to  whom  the 
land  had  been  granted  by  the  Spanish  gov- 
ernment; the  patent  to  his  heirs  from  the 
United  -  States  government  being  offered  in 
evidence. 

Harry  T.  Smith  &  Caffey,  of  Mobile,  for 
appellant. 

Stevens,  McCorvey  &  McLeod,  of  Mobile, 
for  appellees. 

OABDNER,  J.  [i-S]  The  objection  to  the 
introduction  of  the  deed  from  Max  Collins  to 
the  plaintiff  that  it  was  obtained  under  a 
ehampertous  contract  is  a  ground  upon  which 
great  stress  is  laid  in  argument  of  counsel, 
and  ui)on  which,  as  we  gather  from  the  brief, 
the  court  below  acted  in  excluding  the  same 
from  the  evidence.  This  deed  recites  a  con- 
sideration of  $1  and  "other  valuable  consid- 
eration, and  the  further  sum  of  $1,000  to  be 
paid  within  one  year  from  the  date  of  said 
conveyance."  It  also  provides  that  a  vendor's 
lien  Is  reserved  to  secure  the  balance  of  $1,- 
000  as  purchase  money,  as  evidenced  by 
promissory  note  due  one  year  from  date,  and 
for  a  sale  of  tlte  pi-operty  upon  failure  to  pay 
the  note  at  maturity ;  and,  further,  that  the 
grantor  is  to  look  to  the  land  for  the  payment 
of  the  $1,000  note — the  grantee  not  to  be  per- 
sonally responsible  or  liable  therefor. 

This  deed  did  not  disclose  upon  its  faoe  a 
ehampertous  'agreement  (6  Cyc.  874;    Tor- 
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rence  y.  Sbedd,  112  HI.  466 ;  Moore  t.  Bingo, 
82  Mo.  4as ;  McSwaln  v.  Atlantic  Coast  U\m- 
ber  Co.,  96  S.  C.  155,  80  S.  £!.  87),  as  was  held 
to  be  the  case  In  Johnson  v.  Van  Wyck,  by 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, 4  App.  D.  C.  2W,  41  U  R.  A.  520,  cit- 
ed by  counsel  for  appellees. 

The  possession  of  defendants,  UQder  section 
3839  of  the  Code  of  1907,  does  not  now  affect 
the  question  here  considered.  Nichols  y. 
Nichols,  179  Ala.  613,  60  South.  865. 

The  objection  that  the  deed  should  be  ex- 
cluded on  account  of  champerty  must  there- 
fore be  rested  upon  the  testimony  of  Anna 
Iieland,  concerning  a  certain  conversation 
had  with  the  plaintiff.  Whether  this  testi- 
mony suffices  to  establish  a  cbampertous 
agreement  need  not  be  here  determined.  The 
action  is  not  brought  directly  upon  any  alleg- 
ed cbampertous  agreement,  which,  in  any 
event,  la  here  only  collaterally  involved.  The 
d^endants  were  strangers  to  any  such  agree- 
ment. If  one  existed,  and  are  not  In  position 
to  avail  themselves  of  its  illegality. 

As  to  when  a  defendant  in  litigation  may 
take  advantage  of  a  cbampertous  agreement, 
the  authorities  are  divided  as  is  disclosed  by 
reference  to  11  Corpus  Juris,  270,  and  6  B. 
O.  L.  284.  The  Supreme  Court  of  Iowa,  in  a 
comparatively  recent  case,  Cress  v.  Ivens, 
163  Iowa,  659,  145  N.  W.  325— reviews  sever- 
al decisions  holding  to  the  view  expressed 
above,  and  this  is  the  rule  recognized  In  this 
state.  In  Cress  v.  Ivens,  supra,  the  court 
points  out  that  one  of  the  practical  reasons 
why  the  question  of  champerty  should  not  be 
gone  Into  when  only  collaterally  hivolved  is 
that  It  usually  presents  a  question  of  fact, 
and  that  to  inject  It  into  the  trial  would  be 
to  permit  the  defendant  (to  use  the  language 
of  the  oplnlOTi)  to  "deflect  the  course  of  a 
trial  to  settle  an  issue  in  which  he  had  no 
real  Interest,  and  which  could  not  affect  his 
ultimate  liability*  To  open  sue*  a  door 
would  be  to  add  greatly  to  the  burden  and 
confusion  of  litigation." 

We  consider  the  case  of  Sibley  v.  Alba,  96 
Ala.  191,  10  South.  831,  decisive  of  the  ques- 
tion here  under  review,  and  the  same  princi- 
ple there  announced  was  recognized  in 
Broughton  v.  Mitchell,  64  Ala.  210.  See,  also, 
in  this  connection,  Gilman  v.  Jones,  87  Ala. 
691,  5  South.  785,  7  South.  48,  4  L.  R.  A.  113. 
We  And  nothing  to  the  contrary  in  the  cases 
from  this  state  cited  by  counsel  for  appellees. 
We  are  therefore  of  the  opinion  that  the  ac- 
tion of  the  court  In  excluding  the  deed  can- 
not be  rested  upon  this  ground  of  objection. 
<3hlef  Justice  Anderson  and  Justices  Mc- 
Clellan  and  Thomas  further  entertain  the 
view  there  was  error  In  excluding  the  deed 
upon  the  additional  ground  that.  If  cham- 
perty affected  the  transaction,  the  agreement 
giving  rise  thereto  was  fully  executed,  under 
the  authority  of  Grell  Bros.  Co.  T.  MtLaln, 


197  Ala.  136,  72  South.  410,  and  SeUers  v. 
Knight,  185  Ala.  96,  64  South.  329:  As  to 
this  additional  ground,  the  other  members 
express  no  opinion. 

[4]  It  Is  further  Insisted  that  the  deed 
should  be  excluded  for  the  reason  that  It  bore 
no  United  States  revenue  stamps.  There  Is 
no  evidence  offered  Indicating  any  Intent  to 
evade  the  Internal  revenue  law,  or  to  defraud 
the  government  by  falUng  to  affix  the  requi- 
site amount  of  stamps;  and.  In  the  absence 
of  such  proof,  under  the  authorities  of  this 
court,  the  deed  should  not  be  excluded  upixi 
that  ground.  Bibb  &  Faulkner  v.  Bonds,  67 
Ala.  509 ;  Hooper  v.  Whltaker,  130  Ala.  324, 
30  South.  365;  Ferryman  t.  Greenville,  61 
Ala.  507. 

In  the  testimony  of  Anna  Leland,  enumer- 
ating the  heirs  of  Louis  Durette,  the  name 
Is  spelled  Durette,  while  In  the  patent  to  his 
heirs  It  appears  "Duret."  It  Is  argued  by  ap- 
pellees' counsel  that  it  is  therefore  not  made 
to  appear  that  plaintiff's  grantor  acquired 
any  title  from  Louis  Duret  Whether  under 
some  of  our  decisions  (Rooks  t.  State,  83  Ala. 
79,  3  South.  720)  the  court  might  be  Justified 
In  holding  these  names  idem  sonans  Is  un- 
necessary to  determine  for  the  reason  that,  in 
any  event,  this  difference  in  spelling  would 
not  iuaiity  the  exclusion  of  tlie  deed,  for  the 
utmost  the  defendants  could  claim  would  be 
a  submission  of  the  question  for  the  consid- 
eration of  the  Jury.  Underwood  v.  State,  72 
Ala.  220;  29  Cyc.  272,  277;  6  Encyc.  of  Ev. 
917. 

[8]  It  Is  also  argued  that  the  deed  was 
properly  excluded  for  the  reason  that  it  did 
not  appear  from  the  evidence  exactly  what 
Interest  in  the  property  passed  to  the  plain- 
tiff by  virtue  of  the  deed  from  Max  Collins, 
citing  Hudson  v.  Vaughn,  40  South.  757,  re- 
ported as  a  memorandum  decision  in  147  Ala. 
690.  The  report  of  that  case  .does  not  dis- 
close whether  the  defendant  was  a  stranger 
to  the  deed  or  a  tenant  In  common  vFlth  the 
plaintiffs.  If  a  tenant  In  common,  the  hold- 
ing there  wotUd  be  Justified.  If,  however,  the 
defendant  was  a  stranger  to  the  deed,  then 
we  think  this  authority  would  be  opposed  to 
the  rule  established  by  this  court  hi  Hooper 
V.  Bankhead,  171  Ala.  631,  54  South.  549,  and 
authorities  there  dted,  to  the  effect  that  a 
tenant  In  common  Is  entitled,  as  against  a 
stranger  In  possession,  to  the  whole  propeiv 
ty,  and  may  recover  from  such  stranger  the 
whole  In  ejectment 

[7]  It  appears  that  Louis  Durette  died  In 
the  year  1795,  and  there  was  evidence  tending 
to  show  his  marriage  In  a  territory  of  this 
coimtry  which  was  then  under  Spanish  con- 
trol. There  was  no  evidence  offered  attack- 
ing the  marriage  as  Invalid  imder  the  foreign 
law  then  existing  or  to  counteract  the  pre- 
sumption that  the  children  of  the  marriage 
were  the   lawful    heirs    of    said   Durette. 
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Tranklln  v.  Lee  (Ind.  App.)  62  N.  E.  78. 
And,  indeed,  this  qnestion  does  not  seem  to 
be  insisted  upon  by  counsel  for  appellees. 

We  have  here  briefly  treated  the  questions 
presented  by  argument  of  counsel  on  this  ap- 
peal, and  have  reached  the  conclusion  that 
the  court  committed'  reversible  error  In  ex- 
cluding the  deed  of  Max  Collins  to  the  plain- 
tiff. 

The  Judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

ANDERSON,    O.    J.,    and    McCIiELLAN,        _  _ 

SOMERVII4LE,  THOMAS,  and  BROWN,  33.,  \f^j.  ap^jignt" 


concur. 

SAYRB,  J.,  concurs  in  conclusion. 


(204  Ala.  ») 

IRWIN  V.  SHOEMAKER  «t  al.     (3  DIv.  416.) 

(8tq>reme  Court  of  Alabama.    Feb.  12,  1920.) 

1.  Equity  «=>I53— Bill  oontrued  aoaintt  plead- 
•r  on  denarrer. 

On  demurrer  to  a  bill  in  equity,  the  aver- 
ments must  be  construed  most  strongly  against 
the  pleader. 

2.  Qslotlag  title  i8=>3S(3)— Bill  to  quiat  title 
and  enjoin  entry  showed  "only  a  sorambiiag 
possMaioa." 

A  biU  to  quiet  title  and  to  enjoin  trespass 
to  remove  timber  held  at  best  to  show  that 
the  complainant's  possession  was  only  a 
"scrambling  possession,"  and  a  demurrer  tak- 
ing such  point  was  properly  sustained. 

3.  Quieting  title  «=335(2)  —  Bill  demurrable 
for  falling  to  show  that  respondents  asserted 
a  olalm  In  common. 

A  bill  to  quiet  title  and  enjoin  trespass  to 
take  timber,  which  alleged  that  "as  indicated  in 
the  instrument"  respondents  claimed  some 
right,  etc.,  was  demurrable  for  failing  to  show 
that  the  respondents  were  asserting  a  daim 
in  common  to  the  property,  where  the  instru- 
ment indicated  evidenced  a  claim  by  only  one 
of  the  respondents. 

4.  Pleading  «=>34(3)— Performance  of  oontraot 
assamed.  In  absence  of  allegation  to  contrary. 

In  action  to  quiet  title  and  enjoin  trespass 
to  take  timber  under  a  contract,  the  time  hav- 
ing elapsed  for  the  payment  of  a  consideration 
set  out  in  the  instrument,  it  will  be  assumed 
that  such  consideration  was  paid,  in  the  ab- 
sence of  averments  to  the  contrary  in  the  bill. 

-5.  InJUBOtion  «=3l08— Not  granted  antll  of- 
fer to  return  money  reoelved  under  oontraot 
involved. 

An  injunction  against  trespass  to  obtain 
timber  under  a  contract  will  not  be  granted, 
in  the  absence  of  an  offer  by  plaintiff  to  return 
money  received  under  the  contract,  though  the 
-contract  is  void. 


6.  injunction  «=3'I72  —  Temporary  Injunction 
properly  dissolved  after  sworn  answer. 
In  an  action  to  quiet  title  and  enjoin  tres- 
pass, it  was  not  error  to  dissolve  a  tempo- 
rary injunction,  where  the  sworn  answer  denied 
ail  the  material  allegations  of  the  bill  on  which 
its  equity  rested. 

Appeal  from  Circnlt  Court,  Conecuh  Coun- 
ty;   A.  E.  Gamble^  Judge. 

Bill  by  Frances  I.  Irwin  against  J.  M. 
Shoemaker  and  others  to  quiet  title  to  land 
and  restrain  trespass.  From  a  decree  dis- 
solving s'  t^nporary  Injunction,  complainant 
appeals.    Affirmed. 

Hybart,  Hare  &  Ratcllffe,  of  MonroevlUe, 


Hamilton  &  Page  and  3.  8.  Stearns,  all  of 
Evergreen,  for  appellees. 

BROWN,  3.  This  bill  is  ffled  by  Frances 
I.  Irwin  against  3.  M.  Shoemaker  and  others 
to  compel  the  determination  of  claims  to  the 
lands  described  in  the  bill  and  to  quiet  the 
title  of  the  complainant  thereto,  and  as  Inci- 
dental relief  to  restrain  the  respondents  from 
entering  upon  the  lands  and  taking  the  tim- 
ber growing  thereon. 

While  the  bill  avers  that  the  complain- 
ant is  the  owner  of  the  lands  "and  in  the 
peaceable  possession  thereof,"  it  also  avers 
that— 

"The  respondents  are  reputed  to  claim  some 
right,  title,  or  interest  in  said  described  lands 
under  an  instrument  in  writing  which  is  in 
words  and  figures  as  follows:  'Know  all  men 
by  these  presents,  that  for  and  in  consideration 
of  92,000  to  be  paid  as  hereinafter  provided 
we  have  granted,  bargained,  and  sold  to  John 
M.  Shoemaker  all  the  merchantable  timber,  ex- 
cept oak  and  ash,  on  the  following  lands: 
[Description  of  lands  omitted.]  The  said  J.  M. 
Shoemaker  is  to  have  a  lease  on  the  mill  side 
[site]  and  all  outbuildings  for  a  term  of  five 
years,  and  is  to  have  five  years  in  which  to 
cut  and  remove  timber;  but  in  the  event  he 
should  want  a  longer  time  to  cut  said  timber, 
or  any  other  additional  timber  which  he  may 
buy,  then  in  that  event  he  shall  have  an  addi- 
tional time  of  two  years  in  which  to  occupy  the 
mill  side  [site].  The  said  John  M.  Shoe- 
maker, in  consideration  of  the  above,  is  to  pay 
$50  per  month  from  May  1,  1913,  until  the 
$2,000  is  paid.  [Signed]  Frances  I.  Irwin. 
Richard  F.  Irwin.  John  M.  Shoemaker.' 
•  •  •  That  the  respondents  have  repeatedly 
and  continaoasly,  since  said  May  1,  1913,  en- 
tered upon  complainant's  said  lands  and  greatly 
damaged  the  same,  by  cutting  and  removing 
large  quantities  of  timber  of  great  value,  and 
are  continuing  to  trespass  upon  said  lands,  and 
are  threatening  to  cut  and  remove  such  as  still 
remains  on  said  lands;  the  said  remaining  tim- 
ber being  of  great  value." 

[1, 2]  Construing  these  averments  most 
strongly  against  the  pleader,  as  must  be  done 
on  demurrer,  they  at  best  show  that  the  com- 
plainant's possession  is  "only  a  scrambling 
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possessloii,"  and  the  demurrer  taking  this 
point  was  properly  sustained.  White  et  al. 
V.  Cotner,  170  Ala.  824,  54  South.  114;  Cent, 
of  Ga.  Ry.  Co.  t.  Bouse,  176  Ala.  138,  67 
South.  706. 

[3]  By  the  averments  in  the  fifth  para- 
graph of  the  bill: 

"That,  aa  indicated  in  the  instrument  copied 
in  the  third  parargaph  of  this  bill  of  complaint, 
respondents  claim  some  right,  title,  or  interest 
to  the  timber  standing  on  parts  of  the  land 
described  in  said  instmment,  but,  so  far  aa 
complainant  is  informed,  claimed  no  interest  in 
the  land  other  than  a  right  to  go  upon  and  over 
the  same  for  the  purpose  of  cutting  and  re- 
moving said  timber,  and  a  further  right  to 
use  and  occupy  the  mill  site  referred  to  in  said 
instrument." 

Reference  to  the  instrument  shows  that  It 
evidences  a  daim  by  no  one  except  the  re- 
spondent Shoemaker,  and  therefore  rendered 
the  bill  demurrable  for  falling  to  show  that 
the  respondents  are  asserting  a  claim  in 
common  to  the  property.  Slosson  v.  McNulty 
et  al.,  125  Ala.  124,  29  South.  183,  82  Am.  St 
Rep.  222. 

[4,  {]  Treating  the  bill  as  one  to  restrain 
trespass,  as  against  the  general  demurrer 
for  want  of  equity,  the  time  having  elapsed 
for  the  payment  of  the  consideration  of  the 
$2,000  provided  for  in  the  paper  set  out  In 
the  bill.  In  the  absence  of  averments  to  the 
contrary,  It  will  be  assumed  that  Shoemaker 
has  fully  performed  his  part  of  the  under- 
taking by  paying  the  consideration  to  the 
complainant,  and  the  powers  of  a  court  of 
equity  will  not  be  exercised,  In  the  absence 
of  an  offer  to  return  the  money  received  un- 
der the  contract,  though  the  contract  Itsdf  is 
void.  Hayes  v.  South.  Home  B.  &  L.  Ass'n, 
124  Ala.  663,  26  Sonth.  527,  82  Am.  St  Bep. 
216;  5  Encyc.  Dig.  491,  f  52.  The  demur- 
rers to  the  bill  were  prc^rly  sustained. 

[S]  The  sworn  answers  deny  all  the  ma- 
terial allegations  of  the  bUl  upon  whicb  its 
equity  rests.  The  order  of  the  court  dissolv- 
ing the  injunction  was  free  from  error.  The 
time  allowed  complainant  within  which  to 
amend  the  bill  la  extended  for  30  days  from 
this  date. 

Affirmed. 

ANDERSON,  0.  J.,  and  SAYRB  and  GARD- 
NER, JJ.,  concur. 


(2M  Ala.  63) 
GLOVER  V.  WOODWARD.     (7  DIv.  55.) 

(Supreme  Court  of  Alabama.    Feb.  5,  1920.) 

Dskoent  and  distribution  (3=>99— No  advanos- 
msnt  by  iwrported  deed  not  passing  title. 
Since  there  must  be  a  perfected  gift  be- 
fore inquiry  into  the  donor's  intention  to  make 
an  advancement,  under  Code  1907,  S  3767  et 
■eq.,   may  be  made,  a  petition  to  charge  an 


heir  with  an  advancement  of  a  certain  number 
of  acres  <^  land  was  properly  denied,  where 
the  instrument  relied  on  as  effecting  the  ad- 
vancement was  wholly  void  as  a  conveyance  of 
title  because  the  grantor  could  not  write  his 
name,  and  only  one  witness  who  could  and  did 
write  his  name  attested  the  paper;  section 
.S355  requiring,  in  such  case,  that  both  witnesses 
shall  be  able  to  and  shall  write  their  names  as 
witnesses. 

Appeal  from  Probate  Court  Calhoun  Coun- 
ty ;   Thomas  W.  Coleman,  Jr.,  Judge. 

Petition  of  Katherlne  Glover,-  as  an  heir 
of  the  estate  of  George  Woodward,  deceased, 
then  being  administered  in  the  probate  court 
by  A.  B.  Sawyer  as  administrator,  to  charge 
Andrew  Woodward  with  an  advancement  of 
20  acres  of  land  as  equivalent  to  his  portion 
or  share  in  the  estate.  From  a  decree  deny- 
ing the  petition,  petitioner  appeals.   Affirmed. 

T.  C.  Sensabaugh  and  0.  H.  Toung,  both  of 
Anniston,  for  appellant 
R.  Lai^ley,  of  Anniston,  for  appellee. 

McCLBLIiAN,  J.  The  issue  in  contest  was 
whether  an  "advancement"  had  been  made 
by  George  Woodward  to  the  wife  of  (and  on 
account  of)  his  son  Andrew  Woodward,  with- 
in the  rule  of  our  statute  governing  that  sub- 
ject Code,  S  3767  et  seq.  Twenty  acres  of 
land,  owned  by  G«orge  Woodward  in  his  life- 
time, was  asserted  to  be  the  advancement 
chargeable  against  the  share  of  Andrew  In 
his  father's  estate.  The  Instrument  rdied 
on  purported  to  be  a  deed  from  George  to  An- 
drew's wife.  It  was  wholly  void  as  a  convey- 
ance of  the  title  because  (Jeorge  Woodward 
could  not  write  his  name,  and  only  one  wit- 
ness who  could  and  did  write  his  name  at- 
tested the  paper;  Cpde,  §  3355,  requiring,  In 
such  circumstances,  that  both  witnesses  shall 
be  able  and  shall  write  their  names  as  wit- 
nesses. The  instrument  being  void,  incapa- 
ble of  passing  the  title  to  the  land  from 
George  Woodward,  the  gift  the  asserted  ad- 
vancement, was  not  perfected.  Fennell  v. 
Henry,  70  Ala.  484,  486,  45  Am.  Rep.  88 ;  1 
R.  C.  I*  pp.  660,  661 ;  Grey  v.  Grey,  22  Ala. 
233.  There  must  of  course,  be  a  "perfected" 
gift  before  inquiry  into  the  donor's  intention 
in  the  premises  may  be  made.  The  title  to 
this  land,  not  having  been  divested  In  ac- 
cordance with  the  exclusive  method  prescrib- 
ed by  law  (Henderson  v.  Klrkland,  127  Ala. 
185,  180,  28  South.  674),  remained  in  George 
Woodward,  and  upon  his  death  passed  to  his 
heirs  at  law,  unless  as  is  not  suggested,  he 
otherwise  disposed  of  it  The  rulings  of  the 
court  below  consist  with  these  considera- 
tions and  conclusions,  and  were  therefore 
free  from  error. 

Affirmed. 

ANDERSON,  C!.  J.,  and  SOMERVILIjB 
and  THOMAS,  JJ.,  concur. 
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CLAYTON   V.    BANK  OF   EAST   CHATTA 
NOOQA.    (7  DIv.  15.) 

<  Supreme  Conrt  of  Alabama.    Feb.  5,  1920.) 


t.  Bllla  and  notes  «=9467(l)— When  oomplalot 
alleging  ownership  need  not  allege  indorse- 
ment.. 
A   complaint   on   a    promissory   note,    not 
shown   to  be   commercial   paper,  or   which   in 
terms  or  by  indorsement  is  payable  to  bearer, 
need  not  allege  that  the  payee  indorsed  it  to 
the  holder,  and  a  simple  allegation  that  it  is 
the  property  of  the  plaintiff  is  sufficient;  for, 
although    good    pleading    shomd   suggest    that 
he  also  aver  how  or  in  what  manner  he  was 
or  became  the  beneficial  owner,  this  i*  not  es- 
sential. 

2.  Bills  and  notes  (S=3467(l)— When  Indorse- 
nant  of  note  must  fafe  alleged. 

When  the  instrument  sued  on  is  in  terms 
payable  to  order,  it  must  be  alleged  that  the 
payee  has  indorsed  the  note,  in  order  to  show 
that  he  has  parted  with  the  legal  title;  and  anch 
an  allegation,  coupled  with  an  allegation  of 
plaintiff's  ownership,  is  saffident  to  withstand 
demurrer. 

3.  Bllla  and  note*  <s=9489(6)— RapllcatiOB  not 
denying  fraad  In  Inoeptlon  admits  it 

Where,  in  action  on  note,  defendant  plead- 
ed fraud  and  want  of  consideration,  to  which 
plaintiff  pleaded  only  a  special  replication,  al- 
leging bona  fide  purchase,  without  general  de- 
nial of  the  pleas,  they  were  confessed  by  the 
replication,  so  that  defendant  was  not  required 
to  prove  them;  but  it  was  incumbent  on  plaintiff 
to  establish  its  bona  fide  purchase. 

4.  Bills  Ud  notes  «s>l5i,  356— CertMoate  of 
deposit  not  neoMsarlly  "negotiable  Instru- 
ment"; giving  oredit  not  payment  of  value 
for  note. 

Bona  fide  purchase  of  a  note  by  a  bank  Is 
not  established  by  the  fact  that  the  bank  gave 
a  certificate  of  deposit  for  the  note,  unless 
the  certificate  was  paid  in  whole  or  in  part, 
or  was  a  negotiable  instrument  and  still  out- 
standing as  a  liability  on  the  bank;  for  a  cer- 
tificate of  deposit  is  not  ipso  facto  a  negotiable 
instrument,  but,  to  be  such,  must  be  payable 
to  order  or  bearer,  as  prescribed  by  Code  1907, 
4  5131. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nego- 
tiable Instrument.] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  W.  W.  Haral8<m,  Judge. 

Assumpsit  by  the  Bank  of  East  Cbattanoo- 
ga  against  O.  W.  Clayton.  Judgment  for 
plaintiff,  and  defendant  appeala  BeTersed 
and  remanded. 

Count  1  Is  as  follows: 

The  plaintiff  claims  of  the  defendant  the 
sum  of  $1,000  due  from  him  by  promissory 
notes  made  by  him  on  January  18,  1917,  and 
due  and  payable  12  months  from  date,  with  in- 
terest thereon  from  date.     And  plaintiff  avers 


BANK  OF  EAST  CHATTANOOGA  271 

(SS  So.) 

that  in  the  execution  of  said  note  the  defend- 
ant agreed  to  pay  a  reasonable  attorney's  fee, 
if  said  note  were  not  paid  when  due.  Plaintiff' 
further  avers  that  said  note  was  not  paid  when 
due,  and  plaintiff  hereby  claims  the  sum  of 
$150  as  a  reasonable  attorney's  fee.  Plaintiff 
is  now  owner  of  said  note. 


Count  2  Is  as  follows: 

The  plaintiff  daims  of  the  defendant  the 
other  and  further  sum  of  $1,000  due  from  him 
by  instrument  in  writing  made  payable  to  him- 
self or  order  and  indorsed  by  him,  which  said 
instrument  is  now  the  property  of  the  plaintiff, 
and  is  in  words  and  figures  as  follows,  to  wit: 
"$1,000.00  Sylvania,  Ala.,  Jan.  18,  1917. 

"Twelve  months  after  date  I  promise  to  pay 
to  myself,  or  order,  one  thousand  dollars  and 
no/100  dollars,  for  value  received,  with  interest 
at  the  legal  rate  per  annum  from  date  until 
paid,  with  reasonable  attorney's  fee  for  col- 
lection, if  not  paid  when  due.  The  drawers 
and  indorsers  severally  waive  presentment  for 
payment,  protest,  and  notice  of  protest  and 
nonpayment  of  ttiis  note.  Negotiable  and  pay- 
able at  De  Kalb  County  Bank,  Ft.  Payne,  Ala. 
"[Signed]    O.  W.  Qayton." 

And  plaintiff  ayers  that  there  is  due  and  pay- 
able to  it  from  defendant  said  sum  of  $1,000, 
together  with  the  interest  thereon  from  the 
date  of  said  instrument,  and  a  reasonable  at- 
torney's fee,  which  is  hereby  daimed;  and  plain- 
tiff avers  that  $150  is  reasonable  attorney's 
fee  on  said  instrument. 

The  pleas  set  up  that  the  notes  were  given 
for  stock  at  par  value  in  a  certain  corpora- 
tion, with  an  agreement  that  drugs  and  other 
things  would  be  sold  in  the  county  of  de- 
fendant's residence,  that  he  would  get  a 
commission  thereon,  whldi  would  be  credited 
on  the  note,  but  that  the  corporation  was 
insolvent  at  the  time,  and  failed  to  keep  Its 
agreement,  and  never  attempted  to  do  so,  and 
other  matters  not  deemed  necessary  to  t>e 
here  set  out 

Isbell,  Scott  &  Downer,  of  Ft  Payne,  for 
appellant. 
Hunt  &  Wolfes,  of  Ft  Payne,  for  appellee. 

SOMERVILLE,  J.  [1]  A  complaint  on  a 
promissory  note,  not  shown  to  be  com- 
mercial paper,  or  which  In  terms,  or  by 
Indorsement,  Is  payable  to  bearer,  need  not 
allege  ttiat  the  payee  indorsed  it  to  the  hold- 
er, and  a  simple  allegation  that  it  is  the 
property  of  the  plaintUf  Is  sufficient  Sample 
T.  T.  V.  Bank,  76  South.  936 ;  Clark  v.  Moses, 
50  Ala.  326;  Morris  v.  PoiUcm,  60  Ala.  403; 
Nesbltt  y.  Pearson,  33  Ala.  668.  Although 
It  was  stated  In  Dreher  v.  National  Surety 
Co.,  174  Ala.  490,  67  South.  34,  that  "good 
pleading  should  suggest  that  he  [also]  aver 
how  or  in  what  manner  he  was  or  became  the 
beneficial  owner,"  this  has  never  been  held 
as  essential.  Count  1  was  not  subject  to 
demurrer. 

[2]  But  when  the  instnunent  Is  In  terms 
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payable  to  order,  It  must  be  alleged  that  the 
payee  has  Indorsed  the  note,  In  order  to  show 
that  he  has  parted  with  the  legal  title. 
Young  V.  Woodllff-Dunlap  Fur.  Co.,  147  Ala. 
686,  40  South.  656.i  Such  an  allegation, 
coupled  with  an  allegation  that  plaintiff  Is 
the  owner  of  the  note.  Is  sufflclent  as  against 
demurrer.  The  prima  facie  effect  of  such 
a  declaration  Is  that  the  note  has  become 
payable  to  bearer,  and  that  the  plaintiff  is 
the  holder.  Count  2  met^these  requirements, 
and  wag  not  subject  to  the  demurrer  Inter- 
posed. 

[3]  To  defendant's  pleas  of  fraud  and 
want  of  consideration  plaintiff  pleaded  only 
a  special  replication  that  it  was  a  bona 
fide  purchaser  for  value  In  due  course. 
There  being  no  general  denial  of  the  pleas, 
they  were  confessed  uy  the  replication,  and 
proof  "of  them  by  defendant  could  not  be  re- 
quired. Qer.-Am.  National  Bank  r.  Lewis, 
9  Ala.  App.  852,  '63  South.  741.  It  was 
therefore  Incumbent  upon  plaintiff  to  estab- 
lish its  replication,  vis.  that  it  purchased 
the  note  for  value. 

[4]  The  trial  Judge  instructed  the  Jury 
that  if  plaintiff,  under  the  circumstances 
shown  in  evidence,  "bought  the  note  by  giv- 
ing Hudson  or  his  company  [the  first  holder 
and  transferor]  credit  for  It,  tha>  •  •  * 
this  note  will  have  to  be  paid."  This  part 
of  the  oral  charge  was  duly  excepted  to  by 
defendant,  and  is  assigned  for  error. 

The  only  evidence  as  to  plaintifiT's  payment 
of  value  for  the  note  is  found  In  the  testi- 
mony of  its  cashier,  Poole,  that  he  bought 
the  note  for  $980  from  Huds<»,  by  giving  to 
him  "a  certificate  of  deposit  for  the  note." 
It  does  not  appear  whether  It  was  certifi- 
cate of  present  deposit,  or  a  time  certificate, 
or  whether  it  was  negotiable,  or  whether 
the  fund  represented,  or  any  i>art  of  it,  has 
ever  been  paid  out  by  the  plaintiff  bank.  The 
trial  court  interpreted  this  testimony  as 
meaning  (as  it  may  well  have  meant)  that 
plaintiff  bank  gave  Hudson  a  credit  on  ac- 
count for  $980,  and  this  interpretation  was 
apparently  acquiesced  in  by  both  parties. 
The  instructioa  was  erroneous  and  prejudi- 
cial, and  must  work  a  reversal  of  the  Judg- 
ment   Sberrlll  v.  Merchants'  Bank,  195  Ala. 
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175,  70  South.  723;  Ala.  Grocery  Co.  v. 
First  National  Bank,  158  Ala.  143,  48  South. 
340,  132  Am.  St  Rep.  18;  Armstrong  v. 
Walker,  200  Ala.  364,  76  South.  280.  In 
the  last-cited  case  it  was  said: 

"According  to  the  evidence,  the  German  Bask 
gave  •  •  •  certificate  of  depoeit  for  the 
notes  of  the  defendant  It  does  not  appear 
from  the  evidence  tnat  this  certificate  of  deposit 
was  ever  paid.  If  no  part  of  the  deposit  at- 
tested by  the  certificate  has  ever  been  paid, 
then  the  bank  did  not  part  with  value  so  as  to- 
constitute  it  a  bona  fide  holder." 

Counsel  for  appellee  rely  upon  the  cases 
of  Elmore  Bank  v.  Avant  189  Ala.  418,  66 
South.  609,  and  Neill  v.  Central  National 
Bank,  201  Ala.  297,  78  South.  73.  In  the 
former  case  it  appeared  that  the  certificate 
of  deposit  was  an  interest-bearing  time 
certificate,  negotiable  In  form,  and  that  it 
was  promptly  negotiated  by  the  bolder,  and 
afterwards  paid  by  the  bank.  In  the  latter 
case  it  also  appeared  that  the  certificate  was 
an  interest-bearing  time  certificate,  and  an 
examination  of  the  original  record  shows 
that  it  was  negotiable  In  form,  and  was 
actually  paid  by  the  bank.  The  instant  case, 
therefore,  does  not  come  within  the  principle 
of  those  decisions. 

A  certificate  of  deposit  Is  not  ipso  facto 
a  negotiable  instrument  Renfro  Bros.  v.  H. 
&  N.  Bank,  83  Ala.  425,  3  South.  776;  7 
Corp.  Jur.  648,  |  340.  To  be  each  it  must  be- 
payable  to  order  or  bearer,  as  prescribed  by 
the  statute.  Code,  S  5131.  In  order  for 
the  issuance  of  a  certificate  of  deposit  by 
a  discounting  bank  for  the  purchase  of  a  note 
to  be  effectual  as  value  paid,  it  must  appear 
either  that  the  certificate  has  been  paid  in 
whole  or  In  part  (Armstrong  v.  Walker,  200- 
Ala.  364,  76  South.  280),  or  else  that  it  was 
a  negotiable  Instrument  and  stlU  outstanding 
as  a  liability  upon  the  bank.  See  8  Corp. 
Jur.  481,  I  689,  and  cases  dted  in  note  73. 
Under  the  authorities  noted,  we  are  con- 
strained to  hold  that  the  evidence  did  not 
show  that  the  plaintiff  bank  paid  value  for- 
the  note  in  question,  and  that  the  trial  court 
was  in  error  in  its  holding  to  the  contrary. 

Reversed  and  remanded. 

ANDERSON.  O.  Jh  and  McOLEIXAN  «n<> 
THOMAS,  JJ.,  concur. 
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SOVEREIGN  CAMP,  W.  O.  W.,  v.  BASS  at  ai. 
(4  DIv.  829.) 

(Supreme  Court  of  Alabama.    Jan,  22,  1920.) 


i.  Parties  ®=>69— Objection  that  action  was 
prosecuted  by  next  friend  not  sustained  by 
record. 

Where  it  appeared  from  the  judgment  that 
the  action  was  hj  "Willie  B.,  Leila  L.,  Eddie 
B.,  and  Harry  B.,  by  his  next  friend,  Willie  B." 
the  objection  that  two  of  the  parties  shown 
to  be  adults  are  suing  by  next  friend  is  not 
sustained  by  the  record. 

2.  Parties  <8=»94(2)— Mlsaomer  waived  by  fail- 
ure to  reply. 

An  objection  to  misnomer  of  a  party  plain- 
tiff is  waived  where  not  raised  by  appropri- 
ate plea  on  trial. 

3.  Evidence  «s»376(8)  —  Entries  In  account 
book  admissible,  when  Identified  as  In  hand- 
writing of  dead  dork. 

In  an  action  on  a  fraternal  insurance  cer- 
tificate, where  the  entries  in  a  book  contain- 
ing the  account  between  the  insurer  and  de- 
ceased were  identified  as  in  the  handwriting 
of  the  clerk  who  was  dead,  such  entries  were 
admissible. 

4.  Appeal  and  wror  «s>907 (6)— Presumption 
Is  that  ledger  not  In  record  showed  facts 
warranting  Judgment. 

In  an  action  on  a  fraternal  insurance  cer- 
tificate, where  the  contents  of  the  ledger,  con- 
taining the  account  between  deceased  and  the 
insurer  was  not  shown,  it  will,  on  appeal,  be 
assumed  that  the  deceased  was  a  member  in 
good  standing  at  the  time  of  his  death. 

5.  Insuranoe  9=>668(7) —Whether  deoeased 
was  suffering  from  spedfled  diseases,  eto., 
held  for  the  Jury. 

In  an  action  on  a  fraternal  certificate,  where 
the  evidence  conflicted  aa  to  whether  at  time 
of  application  insured  was  suffering  from  speci- 
fied ^seases  with  wliich  he  stated  he  was  not 
afBicted,  question  was  for  the  jury. 

Ajrpeal  from  Clrcnit  Court,  Pike  County; 
A.  B.  Foster,  Judge. 

Action  by  Willie  Bass  and  others  upon  a 
fraternal  benefit  certificate  Issued  by  the  Sov- 
ereign Camp,  Woodmen  of  the  World,  to  Wil- 
lis H.  Bass  upon  his  Ufa  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

The  pleas  were:  First,  the  general  Issue; 
second,  that  Bass  represented  In  securing  the 
certificate  that  he  had  not  consulted  a  phy- 
sician, because  of  disease  or  injury  within 
the  five  years  next  preceding  the  application, 
when  in  fact  he  had  consulted  a  physician  in 
that  time.  The  other  pleas  set  up  his  repre- 
sentation that  he  had  not  suffered  from  vari- 
ous diseases,  but  In  fact  he  had  suffered  from 
them;  Brown  testifying  said  that  be  was 
then  derk  of  the  camp,  but  was  not  clerk 
at  the  time  Mr.  Bass  died;  that  Mr.  King 
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preceded  him  as  clerk  of  the  camp,  and  was 
clerk  of  the  camp  when  Mr.  Bass  died ;  that 
the  ledger  account  betweoi  the  camp  and  Mr. 
Bass  was  in  the  handwriting  of  King,  which 
he  knew,  and  that  Mr.  King  was  dead, 
whereupon  the  ledger  account  was  offered  in 
evidence. 


C  H.  Boquemore,  of  Montgomery,  for  ap- 
pellant 
W.  L.  &  B.  S.  Paries,  of  Troy,  for  appellees. 

BROWN,  J.  [1,2j  It  appears  from  the 
judgment,  from  which  this  api>eal  is  prose- 
cuted, that  this  action  is  by  "Willie  Bass, 
l^ila  Lee,  Eddie  Bass,  and  Harry  Bass,  by 
his  next  friend  WiUle  Bass,"  as  plaintiffs. 
Therefore  the  contention  of  appellant  that 
Leila  Lee  and  Eddie  Bass,  who  are  shown  to 
be  adults,  are  here  suing  by  next  friend  is 
not  sustained  by  the  record,  and  the  misno- 
mer as  to  the  minor  Harry  Bass  (Harry  Bass) 
was  not  raised  by  appropriate  plea  on  the 
trial,  and  was  therefore  waived.  Lehman, 
Durr  &  Co.  v.  Warner,  61  Ala.  455. 

[3]  A  proper  predicate,  authorizing  the  in- 
troduction in  evidence  of  the  ledger  contain- 
ing the  account  between  the  defendant  and 
the  insured,  was  laid  by  the  testimony  of  the 
witness  Brown,  identifying  the  book  in  ques- 
tion as  the  ledger  kept  by  the  camp  clerk, 
and  showing  that  the  entries  were  in  the 
handwriting  of  King,  who  was  the  clerk  at 
the  time  they  were  made,  and  King's  death. 
Loveman,  Joseph  &  Loeb  t.  McQueen,  82 
South.  530. 

[4]  It  appears  from  the  bill  of  exceptions 
that  the  ledger  was  offered  and  admitted  In 
evidence,  but  the  contents  of  the  ledger  Is  not 
shown.  It  will  therefore  be  assumed  that 
the  entries  in  the  ledger  at  least  tended  to 
show  that  Willis  Bass  was  a  member  of  the 
order  In  good  standing  at  the  time  of  his 
death.  6  Encyc.  Dig.  (Mlchle)  552,  {  19,  and 
autliorlties  there  collated. 

[6]  The  evidence  offered  by  the  defendant 
in  support  of  its  several  pleas,  consisting  of 
the  testimony  of  Drs.  Salter,  McEachem,  and 
Watson,  together  with  the  documentary  evi- 
dence, Including  the  written  application  of 
the  insured  and  the  certlflcate  of  health  sign- 
ed and  verified  by  the  witness  Dr.  Salter, 
who  was  at  the  time  camp  physician,  has 
been  read  in  consultation,  and,  after  full  con- 
sideration thereof,  we  deem  it  only  necessary 
to  say,  disregarding  the  conflicts  In  the  evi- 
dence, the  question  as  to  whether  the  insured 
was  suffering  from  the  aliments,  the  subject 
of  the  warranties  asserted  In  the  pleas,  at 
the  time  the  application  for  insurance  was 
made  and  the  certlflcate  delivered,  clearly 
rests  in  Inference  which  it  was  the  province 
of  the  Jury  to  draw.  The  trial  court,  there- 
fore, was  In  error  In  giving  the  affirmative 
charge  at  the  instance  of  the  defendant,  and 
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for  this  reason  the  inotion  for  a  new  trial 
was  properly  granted. 
Affirmed. 

ANDBRSON,    O.    J.,    and    SAYRB    and 
GARDNER,  JJ.,  concur. 


(2M  Ala.  7S) 

NEWELL,  at  ai.  v.  BUSHARD  et  al. 
(6  Dlv.  942.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920.) 

1.  Death  9=>25— Sole  heir  nay  aot  settle 
olaim  after  adininistratlon  and  suit  brought. 
A  sole  heir  and  distributee  of  a  peraon 
wrongfully  killed,  under  Code  1907,  {{  2486, 
3751,  cannot,  without  the  consent  of  the  execu- 
tor, settle  and  release  the  claim  as  to  damages 
after  administration  and  after  suit  brought,  so 
aa  to  create  thereby  an  equitable  defense  to 
the  further  prosecution  of  the  action  which  a 
court  of  equity  will  enforce  by  a  writ  of  in- 
junction against  the  personal  representative; 
such  a  settlement  being  unauthorized,  tortious, 
and  void. 

2.  Exaontora  and  adminlatratora  «=>5I— Claim 
for  deatli  aaset  of  estate  merely  for  diatrlba- 
tion. 

A  claim  for  damages  for  wrongful  death, 
under  Code  1907,  $S  2486,  3764,  U  an  asset  of 
decedent's  estate  merely  for  the  purpose  of  col- 
lection and  distribu.tion. 

3.  Death  (&=>9l— Defandant  entitled  to  credit 
for  aum  paid  distributee. 

One  liable  for  wrongful  death  is  entitied 
to  a  credit  for  a  sum  paid  in  settlement  to  a 
distributee,  after  suit  brought  by  administrator 
without  the  consent  of  such  executor,  against 
his  distributive  share  of  any  Judgment  recovered 
by  the  executor. 

Appeal  from  Clrcnlt  Court,  Jefferson  Oonn- 
ty ;  Hugh  A.  Locke,  Judge. 

Bill  by  A.  T.  Newell  and  others  against  J. 
B.  Busbard,  as  executor,  and  others,  to  en- 
Join  the  prosecution  of  an  action  at  law. 
From  a  decree  for  respondents,  complainants 
appeal.    AfHrmed. 

The  bill  is  filed  to  enjoin  an  action  at  law 
brought  by  the  respondents  against  the  com- 
plainants, and  Is  based  on  the  ground  that 
the  complainants  have  settled  and  discharged 
the  claim  there  eued  on  by  the  payment  of 
$1,000  to  Mrs.  Mary  Bushard,  the  widow 
and  sole  distributee  of  the  estate  of  Thomas 
E.  Bushard,  and  that  she  has  executed  a  full 
and  complete  discharge  in  writing  of  com- 
plalnante'  liablliUes  for  said  claim.  The  ba- 
ste of  the  action  at  law  is  the  alleged  negli- 
gent conduct  of  these  complainants,  which 
proximately  caused  the  death  of  plaintiff's 
intestate,  and  the  action  is  filed  under  section 
2486,  Cbde  1907.  The  deceased  was  killed  in 
a  collision  with  the  motorcar  of  the  com- 


plainant in  October,  1917,  and  J.  B.  Bushard 
qualified  aa  executor  in  January,  1918,  and 
filed  his  action  for  damages  during  the  fol- 
lowing March.  In  October,  1918)  complain- 
ants here  made  said  settiement  with  the  wid- 
ow, Mrs.  Mary  Buabard.  In  June,  1919,  the 
complainants  filed  this  bill  of  complaint  and 
procured  the  Issuance  of  an  injunction 
against  the  said  executor  and  his  several  at- 
torneys, who  are  prosecuting  said  action  at 
law.  Afterwards,  on  moti<M>  of  said  reapcoA- 
ent,  the  temporary  Injonctlon  was  dissolved 
for  want  of  equity  In  the  bill,  and  from  that 
order  this  appeal  is  taken.  The  attorneys  for 
the  executor  In  the  lawsuit  are  made  parties 
respondent  to  this  bill  with  the  allegation  that 
they  are  asserting  their  right  to  a  lien  on  the 
cause  of  acticm  sued  on,  and  that  unless  ea- 
Jolned  from  so  doing  they  will  Intervene  and 
prosecute  said  suit  to  Judgment  for  the  re- 
covery of  an  attorney's  fee.  The  bill  alleges 
that  the  said  death  of  Bushard  did  not  re- 
sult proximately  from  the  defendant's  neg- 
ligence as  Charged  in  the  complaint  and  that 
there  is  in  fact  no  cause  of  action  against 
these  complainants.  The  bUl  contains  a  pray- 
er for  a  general  relief,  but  does  not  offer  to 
do  equity. 

Johnston  &  Cocke  and  Nesmlth  &  Hunt,  all 
of  Birmingham,  for  appellants. 

B.  Crampton  Harris,  of  Birmingham  (B. 
M.  Allen  and  Hugo  L.  Black,  both  of  Bir- 
mingham, of  counsel),  for  appellees. 

SOMBRVIIiLB,  J.  The  sole  questlim  pre- 
sented by  this  appeal  Is:  Can  a  sole  heir  and 
distributee,  after  administration  and  after 
suit  Ivought,  setUe  and  release  the  claim  as 
to  damages  for  the  wrongful  death  of  the  in- 
testate (or  testator),  without  the  assent  of 
the  personal  represnitatlve,  so  as  to  create 
thereby  an  equitable  defense  to  the  further 
prosecution  of  the  action,  which  a  court  of 
equity  will  enforce  by  a  writ  of  injunction 
against  the  personal  representative? 

In  the  case  of  Kennedy  v.  Davis,  171  Ala. 
609,  65  South.  104,  Ann.  das.'  1913B,  225,  It 
was  held  that  such  a  settlement  and  release, 
made  before  administration  and  suit  broaght. 
created  a  con4)lete  equitable  defense  to  tbe 
action  afterwards  brought  by  the  admlnistrB- 
tor,  and  injunctive  relief  was  held  to  have 
been  properly  granted.  That  decision  is  un- 
doubtedly sound,  and  is  supported  by  reason 
as  well  as  by  authority.  McKelgue  v.  O.  &  N. 
W.  Ry.  Co.,  130  Wis.  543,  110  N.  W.  384,  and 
annotations  thereto  in  11  U  R.  A.  (N.  S.)  148, 
10  Ann.  Cas.  555,  and  118  Am.  St  Rep.  1038 ; 
8  R.  C  li.  790,  {  71.  The  statement  of  the 
question,  as  noted  in  the  opinion  of  Mayfield, 
J.,  in  Kennedy  v.  Davis,  supra,  limits  the 
scope  of  the  opinion  and  the  effect  of  the  de- 
cision in  that  case  to  settiem^ts  and  re- 
leases made  by  a  sole  distributee  before  ad- 
ministration. 
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[1]  In  the  Instant  case,  tbe  ezecntor  of  the 
will  of  the  testator  had  duly  qnallfled  and 
brought  his  action;  and  seren  months  after 
«ult  bronght,  the  testator's  widow,  who  was 
the  sole  distributee  under  our  statutes  (Code, 
i{  2486,  3754),  without  the  assent  of  the  ex- 
ecutor, undertook  to  make  a  personal  settle- 
ment with  the  defendant  by  which  she  exe- 
cuted a  full  satisfaction  and  release  of  all 
damages  upon  the  cause  of  action  sued  on. 

We  are  thoroughly  satisfied  that  such  a 
settlement  is  unauthorized,  tortious,  and 
void,  and  cannot  be  regarded,  either  In  law 
or  equity,  as  an  lmi>edlment  to  the  prosecu- 
tion by  the  personal  representative  of  his  ac-- 
tlon  at  law,  and  his  recovery  therein  of  "such 
damages  as  the  jury  may  assess." 

Tbe  principle  to  be  applied  was  settled,  up- 
on very  fnll  consideration,  In  the  early  case 
of  Johnson's  Adm'r  v.  Longmlre,  89  Ala.  143. 
It  was  there  said: 

"Where  there  is  a  sole  distributee,  and  the 
estate  owes  no  debts.  *  *  *  a  bona  fide 
payment  to  the  sole  distributee,  of  a  fund  to 
which  such  estate  is  entitled,  made  lefore  ad- 
ministratioii  granted,  would  operate  in  equity 
a  discharge  of  the  party  paying  from  liability 
to  an  administrator  subseqaently  appointed. 
But  the  authority  of  the  prot>ate  court  to  grant 
administration,  even  though  there  is  but  one 
distributee,  and  the  estate  owes  no  debts,  can- 
not be  questioned;  nor  can  it  be  doubted  that, 
when  such  administration  is  granted  before  the 
property  has  been  reduced  to  possession  by  the 
distributee,  the  rights  of  the  administrator 
are,  to  the  personal  estate,  ezclusiye,  and  he 
alone  can  give  a  valid  dischdrge  upon  payment 
of  a  demand  due  the  intestate.  *  «  «  Hence, 
a  payment  to  the  sole  distributee,  wldle  there  is 
a  pending  administration,  is  tortious,  aa  against 
the  administrator,  and  cannot  work  a  discharge 
of  the  liability,  or  constitute  a  ground  of  re- 
lief in  equity.  *  «  *  The  contest  here  is 
l>etween  the  admiuietrator  and  the  debtor,  and 
certainly  it  would  be  contrary  to  legal  principle, 
aa  well  as  productive  of  much  confusion,  to  al- 
low parties  owing  an  estate  to  pass  by  tbe  ad- 
ministrator, ichose  riffht  to  collect  it  univericUlv 
hnoum  to  he  eBclutive,  and  make  payment  direct 
to  the  distribatee.     (Italics  supplied.)" 

And  the  court  very  p<dntedly  observed 
that— 

"It  would  subvert  the  whole  theory  of  admin- 
istrations, if  we  were  to  permit  a  mere  stranger 
to  distribute  an  estate,  in  usurpation  of  the 
functions  of  the  legally  appointed  *  *  • 
representative." 

[2]  We  do  not  overlook  the  fact,  stressed 
by  counsd  for  appellants,  that,  in  the  case 
above  referred  to,  the  claim  paid  to  the  dis- 
tributee  was  one  due  to  the  decedent  in  his 
lifetime ;  while  in  the  instant  case  the  claim 
Is  for  damages  which  were  never  due  the  de- 
cedent in  his  lifetime,  but  are  an  asset  of  his 
estate  merely  for  the  purposes  of  collection 
and  distribution.  Kennedy  v.  Davis,  supra; 
Holt  V.  Stidlenwerck,  174  Ala.  213,  66  South. 
912. 


That  distinction  Is,  however,  entirely  su- 
perficial, and  does  not  go  to  the  root  of  the 
principle  announced  in  the  case  of  Johnson's 
Adm'r  v.  Longmlre,  39  Ala.  143.  In  that 
case,  the  claim  paid  had  belonged  to  the  in- 
testate and  descended  to  his  administrator ; 
and,  there  being  no  debts  to  be  paid,  it  was 
destined  to  go  to  the  sole  distributee.  In  the 
Instant  case,  the  dalm  and  potential  dam- 
ages, though  never  vested  in  the  decedent, 
t>ecame  by  law  an  asset  of  tbe  decedent's  es- 
tate, which  was  vested  exclusively  in  tbe  ex- 
ecutor. S.  &  N.  A.  R.  R.  Co.  V.  Sullivan,  69 
Ala.  272;  Holt  v.  StoUenwerck,  174  Ala.  21S,  . 
216,  56  South.  912.  In  either  case,  equally, 
there  remained  nothing  for  the  personal  rep- 
resentative to  do  therein,  except  to  collect 
and  distribute  the  fund — subject,  of  course, 
to  a  charge  for  the  costs  of  administraticMi 
and  collection,  if  any.  The  two  cases  are 
therefore  essentially  alike,  and  the  reasons 
underlying  the  decision  In  Johnson's  Adm'r 
V.  Longmlre  are  found  here,  in  equal  force. 

In  Louisville  v.  Schneider,  143  Ky.  171, 136 
S.  W.  212,  36  L  R.  A.  (N.  S.)  207,  it  was  held 
that  a  sole  distributee's  settlement  of  a  claim 
for  wrongful  death  with  the  defendant  after 
suit  brought  by  the  administrator  was  no  de- 
fense to  the  suit,  and  was  Ineffectual  for  any 
purpose.  Much  of  the  reasoning  of  the  opin- 
ion is  persuasive  here,  but  the  decision  is 
not  strictly  in  point,  inasmuch  as  It  Is  rested 
in  part  upon  the  fact  that  a  special  statute 
authorizes  tbe  personal  representative  to 
comprcnnlse  and  settle  any  claim  for  damages 
growing  out  of  the  death  of  a  decedent. 

We  have  investigated  the  authorities  on 
this  subject  quite  thoroughly,  and  we  do  not 
find  anywhere  either  a  case  or  a  text  which 
lends  any  support  to  appellants'  contention 
in  this  regard.  See  8  R.  0.  L.  790,  i  71;  17 
Corp.  Jur.  1247,  i  98. 

The  case  of  White  v.  Ward,  167  Ala.  345, 
47  South.  166,  IS  L.  R.  A.  (N.  S.)  668,  cited 
and  relied  ujpon  by  appellants,  -dealt  with  the 
status  of  the  right  of  action  and  recovery 
for  the  death  of  a  minor  child  under  section 
2485  (26)  of  the  Code,  and,  for  tbe  reasons 
stated  in  the  opinion,  is  clearly  dlattnguish- 
able  from  this  case,  and  In  no  wise  opposed 
to  our  conclusion  herein. 

We  rest  our  decision  upon  the  broad 
grounds  asserted  in  Johnson's  Adm'r  v.  Long- 
mlre, 39  Ala.  143;  and  also  upon  the  lan- 
guage of  the  statute  (section  2486),  which 
authorizes  the  personal  representative  to 
"maintain  an  action  and  recover  such  dam- 
ages as  the  Jury  may  assess" — ^from  which  it 
is,  we  conceive,  a  necessary  implication  that 
none  but  him  can  control  tbe  prosecution  and 
disposition  of  the  action.  Oertainly,  the 
power  to  maintain  the  action  by  the  personal 
representative  cannot  possibly  consist  with 
tbe  power  residing  In  another  to  settle  and 
discharge  it  without  the  former's  consent 
Such  a  power  ia  the  distributee  would  strip 
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the  legal  representatlTe  of  the  plenary  pow- 
er and  authority  conferred  npon  him  by  the 
statute — a  result  which  we  think  the  Legis- 
lature could  never  have  Intended,  and  which 
would  not  be  consonant  with  the  dignity  and 
integrity  of  administrative  and  Judicial  pro- 
cedure. 

We  hold  that  the  settlonent  and  release 
here  set  up  Is  no  bar  to  the  executor's  prose- 
cution of  his  action  at  law,  and  is  no  ground 
for  the  equitable  relief  here  sought  by  the 
defendants  In  that  proceeding. 

[3]  That  complainants  would  be  entitled 
to  a  credit  for  the  sum  paid  to  the  distribu- 
tee, Mrs.  Bushard,  as  against  her  distribu- 
tive share  of  any  judgment  recovered  by  the 
executor,  seems  sufficiently  dear;  but  that 
Is  a  question  affecting  them  alone^  and  not 
presented  in  this  case. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLBLLAN  and 
THOMAS,  JJ.,  concur. 


(204  Ala.  44) 

STATE  ex  rel.  PATTERSON.  State  Solicitor, 

V.    ONE    FIVE-PASSENGER    PAIGE 

AUTOMOBILE  et  al.    (5  DIv.  733.) 

(Supreme  Court  of  Alabama.    Jan.  29,  1920.) 

1.  latoxloatlng  liquors  $=>251  —  Claimant  to 
automobile  seized  must  shew  that  he  or  those 
under  whom  ha  olalmed  did  not  have  notioe 
•f  use. 

Under  Acts  1919,  p.  13,  f  13,  it  is  not 
enough  for  claimant  to  automobile  seized  for  il- 
legal transportation  of  liquor  to  show  that  the 
use  was  without  bis  knowledge  or  consent  or 
the  knowledge  or  consent  of  those  under  whom 
he  claims,  but  he  must  show  that  he  or  those 
under  whom  he  claims  did  not  have  knowledge 
or  notice  or  could  not  by  reasonable  diligence 
have  obtained  knowledge  or  notice. 

2.  Intoxicating  liquors  4=9251— One  reoelvlng 
transfer  of  conditional  sale  eontraot  to  seized 
automobile  held  not  to  have  shown  a  "superi- 
or title  or  claim"  In  seizure  prooeedlngs. 

One  who,  after  seizure  of  automobile  for 
illegal  transportation  of  liquor,  received  trans- 
fer of  conditional  sale  contract  for  the  au- 
tomobile having  paid  installment  of  price  as  a 
volunteer  before  seizure,  and  at  instance  of 
defendant's  wife,  Installment  after  seizure,  did 
not  show  a  "superior  title  or  claim"  to  prop- 
erty within  meaning  of  Acts  1919,  p.  6t  {  13. 

Gardner  and  Sayre,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Russell  Coun- 
ty ;   J.  S.  Williams,  Judge. 

Bill  by  the  state  of  Alabama,  on  the  re- 
lation of  its  solicitor,  T.  M.  Patterson,  to 
condemn  one  flve-passoiger  Paige  automo- 
bile in  the  possession  of  John  G.  Collins,  be- 


cause engaged  in  illegal  liquor  traffic,  with 
claim  by  L.  L.  Purvis.  From  the  decree  ren- 
dered ordering  the  sale  of  the  car,  the  costs 
of  the  seizure  and  so  much  to  Purvis,  witti 
balance  If  any  to  the  officers  and  the  state, 
the  state  appeals.    Corrected  and  affirmed. 

The  facts  sufficiently  appear  from  the  opla- 
ion  of  the  court. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field. 
Asst  Atty.  Gen.,  for  the  State. 

Frank  M.  de  Graffenield,  of  6eale,  for  ap- 
pellees. 

BROWN,  J.  This  appeal  Is  by  the  state 
from  a  decree  of  the  circuit  court  condemn- 
ing and  ordering  the  sale  of  a  Paige  automo- 
bile under  the  provisions  of  the  act  approved 
January  25,  1919  (Acts  1919,  p.  6,  {  13). 

The  car  was  seized  by  the  aberUf  of  Rus- 
sell county,  In  the  dty  of  Olrard,  on  the  8th 
day  of  March,  1919,  while  in  the  possesion 
of  one  J.  C.  Collins,  who  was  using  it  for 
the  transportation  of  prohibited  liquors,  in 
violation  of  the  statute. 

After  the  seizure  of  the  car  by  the  riierlff, 
and  the  filing  of  the  bill  by  the  state  for  Its 
forfeiture  and  condemnation  for  sale,  Purvis 
Intervened,  asserting  that  he  had  a  bona  fide 
claim  thereto,  and,  on  final  hearing  on  plead- 
ings and  proof,  the  court  entered  the  decree — 
from  which  this  appeal  Is  taken— directing 
the  sheriff  to  sell  the  car,  and  to  apply  the 
proceeds  of  the  sale  as  follows: 

"First.  To  the  payment  of  the  expenses  in 
this  cause  including  court  costs,  cost  of  ad- 
vertisement, the  costs  of  seizure  and  of  keep- 
ing the  property,  pending  tUs  proceeding. 

"Second.  There  shall  be  paid  to  L.  L.  Purvis, 
dalmant,  the  sum  of  $949,  with  the  interest 
thereon  accruing  from  the  3d  day  of  July,  1919, 
to  the  date  of  sale,  if  there  remains  a  sufficient 
amount  from  the  proceeds  of  sale  after  the 
payment  of  the  expenses  in  this  cause,  to  pay 
said  $949  and  accrued  interest,  If  the  proceeds 
of  sale  do  not  amount  to  enough  to  pay  the 
expenses  in  this  cause  as  above  provided,  and 
the  said  sum  of  $949  and  accrued  interest,  then 
after  said  expenses  have  been  paid  as  herein- 
above provided,  the  whole  remainder  of  the 
proceeds  of  sale  shall  be  paid  over  to  the  said 
L.  L.  Purvis. 

"Third.  If  said  automobile  shall  sell  for  a 
sum  more  than  enough  to  pay  the  expenses  of 
this  cause,  and  the  said  sum  of  $949  and  ac- 
crued interest  as  above  provided,  then  after 
said  sums  are  so  paid,  one-fourth  of  the  re- 
mainder of  proceeds  shall  be  paid  to  H.  R. 
Ragland,  sheriff  of  Russell  county,  Ala.,  the 
officer  making  the  seizure,  furnishing  the  proof, 
assisting  in  the  condemnation  case,  and  who 
makes  the  sale  under  this  decree,  and  the  re- 
mainder of  the  proceeds  of  sale  shall  be  paid 
into  the  state  treasury,  as  provided  by  law." 

The  facts  dlsdosed  by  the  evidence  noted 
on  submission,  consisting  of  the  pleadings, 
an  "agreement  as  to  facts,"  and  the  report  of 
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the  register  on  reference  embodying  tbe  depo- 
BltionB  of  the  claimant,  are  without  dispute. 

Collins  acquired  the  car  under  a  written 
•contract  of  conditional  sale  from  one  Kelly 
on  the  3d  day  of  October,  1918,  by  which 
Kelly  retained  the  title  to  the  car  as  a  secu- 
rity for  the  purchase  money ;  the  parties  then 
1>eing  residents  of  the  state  of  Georgia.  The 
price  agreed  to  be  paid  by  Collins  was  $1,550 ; 
-$660  of  which  was  to  be  paid  in  cash  and 
the  balance  was  to  be  paid  in  deferred  pay- 
ments of  $75  each,  payable  monthly.  On  the 
■day  the  conditional  sale  was  made  and  tbe 
contract  executed,  Kelly  transferred  the  con- 
tract to  the  Muscogee  Bank,  and  the  same 
was  filed  for  record  in  the  office  of  the  clerk 
of  tbe  superior  court  of  Muscogee  county, 
<Hl.,  on  the  4th  day  of  October,  1918.  The 
bank  continued  the  holder  of  said  contract 
up  until  March  12, 1919,  after  the  automobile 
"was  seized  by  the  sherifC  of  Russell  county, 
wboi  it  was  transferred  back  to  Kelly,  and 
■oa  the  same  date  transferred  by  Kelly  to 
Purvis,  the  claimant,  who  filed  It  for  record 
In  Russell  county  on  tbe  13th  day  of  March, 
1919.  Collins  some  time  in  January,  1919, 
and  within  three  months  of  the  recording  of 
tbe  conditional  sale  contract  in  Russell  coun- 
ty, moved  his  residence  to  Alabama.  Pur- 
vis at  the  Instance  of  Collins  and  without 
any  security  therefor,  other  than  tbe  promise 
by  Kelly  who  then  had  no  title  to  the  paper 
that  he  would  transfer  the  conditional  sale 
-contract  to  him,  paid  the  installments  fall- 
ing dne  October,  November,  and  December, 
1918,  and  after  the  seizure,  on  the  request  of 
Mrs.  Collins,  paid  the  balance  due  on  the 
contract    Tbe  agreement  as  to  facts  recites: 

""niat  the  unlawful  nse  to  which  said  anto- 
mobile  was  pat  by  the  said  John  G.  Collins  wag 
withoat  the  hnowledge  or  content  of  the  said 
L.  L.  Pnrvis  or  of  any  one  under  whom  he 
claims  title." 

From  this  statement  of  facts,  it  is  mani- 
fest that  at  the  time  of  the  seizure  of  tbe  au- 
tomobile by  the  sheriff  neither  Purvis  nor 
Kelly  had  any  claim  on  or  title  to  tbe  auto- 
mobile. The  payments  previously  made  by 
Pnrvis  were,  according  to  his  own  statement, 
made  at  the  instance  of  Collins  and  without 
any  security.  Purvis  was  under  no  obliga- 
tion to  pay  the  debt  represented  by  the  con- 
ditional sale  contract,  but  made  these  latter 
payments  at  the  instance  and  request  of  Mrs. 
Collins.  These  facts  clearly  tend  to  rebut 
the  bona  fides  of  the  Claim  of  Purvis,  and  to 
show  that  he  is  a  mere  volunteer  In  the  trans- 
action to  save  tbe  interest  of  Collins.  Ma- 
ples V.  State,  82  South.  183. 

[1,  2]  It  is  not  enough  for  the  intervener 
or  daimant  to  show  that  the  use  to  whldi  the 
vehicle  was  put  was  without  his  knowledge 
or  content,  or  the  kmowledge  or  content  of 
those  under  whom  he  claims.  He  must  show 
that  be  and  those  under  whom  he  claims  did 


not  have  Imowledge  or  notice,  and  could  not, 
by  the  exercise  of  reasonable  diligence,  have 
obtained  knowledge  or  notice  of  the  unlawful 
use  of  the  vehicle.  State  ex  rel.  Tate  v.  One 
Lexington  AutomobUe,  84  South.  297 ;  State  v. 
Crosswhite,  84  South.  813 ;  State  v.  Hughes, 
82  South.  104. 

The  evidence  does  not  meet  tills  burden  of 
proof,  and  hence  does  not  show  that  Purvis 
had,  within  the  meaning  of  tbe  law,  "a  su- 
perior title  or  dalm"  to  the  property  in 
question. 

Tbe  decree  of  the  court  below,  in  so  far  as 
it  directs  the  payment  of  a  part  of  the  pro- 
ceeds of  the  sale  to  Purvis,  will  t>e  corrected 
so  as  to  direct  the  payment  of  the  proceeds 
remaining  after  the  costs  and  expenses  ind- 
dent  to  the  seizure,  indudlng  the  sheriff's 
commission  or  fee.  Into  the  state  treasury  as 
required  by  law. 

Corrected  and  affirmed. 

ANDERSON,  0.  J^  and  McCLELLAN. 
SOMBRVILLB,  and  THOMAS,  JJ.,  concur. 

GARDNER,  J.  (dissenting).  The  decision 
in  this  case  is  rested  upon  the  authority  of 
State  ex  rel.  Tate  v.  One  Lexington  Auto- 
mobile, 84  South.  297,  and  State  T.  Crosa- 
white,  84  South.  813,  present  term;  and  the 
result  here  attained  is  supported  by  these 
cases. 

I  am  unable  to  agree,  as  I  «itertain  th^ 
view  that  the  above-dted  cases  (in  tbe  con- 
sideration of  which  the  writer  and  tbe  Jus- 
tice concurring  in  this  dissent  did  not  partic- 
ipate) are  unsound  and  constitute  a  depar- 
ture from  the  original  holding  of  this  court 
construing  this  condemnation  statute  in  the 
cases  of  State  v.  Hughes,  82  South.  104,  and 
Maples  V.  State.  82  South.  183.  In  tbe 
Hughes  Case,  supra,  this  court  said: 

"The  statute  therefore  clearly  never  con- 
templated condemning  and  selling  the  property 
of  those  who  did  not  aid  or  assist  in  the  illegal 
act,  or  who  were  not  chargeable  with  notice 
or  knowledge  that  their  property  was  to  be  used 
for  such  illegal  purpose.  It  seems  to  ns  too 
dear  for  argument  that  the  Legislature  did  not 
intend  that  the  property  of  a  person  wholly  in- 
nocent of  any  intent  to  violate  the  law,  or  to 
aid  or  assist  another  in  vidating,  and  witliont 
Imowledge  or  notice  of  facts  to  put  him  on  no- 
tice that  his  property  was  to  be  used  In  viola- 
tion of  the  statute,  should  be  confiscated. 
•  •  •  It  is  perfectly  plain  that  the  law- 
makers intended  to  forfeit  and  confiscate  only 
the  property  interest  and  right  of  those  who 
were  culpable  as  to  its  use  in  violating  the  law. 
It  is  not  necessary  to  the  forfeiture  that  the 
owner  be  gnUty  of  the  crime  or  offense  of  un- 
lawfully transporting  the  liquors ;  bnt  it  is  nec- 
essary that  he  be  culpable  or  derelict  in  the  use 
of  his  property  In  allowing  it  to  be  nsed  for  an 
unlawful  purposM." 

In  tbe  Maples  Case,  supra,  tbe  court  bdd 
tbls  reasoning  as  directly  aroUcable  to  tbe 
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situation  of  a  bona  fide  mortgagee,  "innocent 
of,  or  without  fault  as  to,"  any  Illegal  use 
of  the  property. 

An  analysis  of  the  case  of  State  t.  One 
Lexington  Automobile,  supra,  will  disclose 
that  the  vendor  who  held  the  conditional 
sale  contract  was  entirely  innocent  of  any  il- 
legal use  of  the  property  at  the  time  of  sale, 
as  well  as  subsequent  thereto,  and,  indeed, 
that  the  yendee  also  had  no  notice  or  knowl- 
edge of  such  illegal  use  prior  to  the  seizure. 
The  opinion  discloses  that  the  vendor  bad  no 
notice  or  knowledge  of  any  facts  which  would 
lead  to  knowledge  that  any  Ulegal  use  of  the 
car  was  contemplated,  and  the  reversal  of  the 
cause  is  rested  upon  that  part  of  the  admis- 
sion and  proof  that  the  vendor,  since  the 
sale  and  delivery  of  the  car,  had  not  done 
anything  to  investigate  the  way  and  manner 
in  which  the  automobile  was  being  operated, 
nor  the  character  of  the  persons  ox>eratIng 
the  same,  except  that  they  knew  it  was  being 
operated  as  a  public  taxlcab  in  the  city  ct 
Birmingham.  It  is  upon  this  admission  and 
proof,  whldi  is  italicized  in  the  opinion,  tMt 
the  reversal  of  the  case  is  rested.  This  con- 
clusion is  reached  on  account  of  the  language 
in  the  statute,  "or  could  by  reasonable  dili- 
gence have  obtained  knowledg^e  or  notice 
thereof." 

This  language,  in  my  opinion,  does  not  au- 
thorizo  the  construction  given.  The  statute 
was  clear  in  its  Intent  and  purpose  to  punish 
the  guilty,  but  equally  clear  in  its  purpose  to 
protect  the  Innocent.  In  my  opinion,  the  dil- 
igence there  referred  to  is  only  such  dili- 
gence as  is  required  when  such  suspidoua 
facts  or  circumstances  are  brought  to  the 
knowledge  or  attention  of  the  owner,  or  mort- 
gagee, as  would  be  calculated  to  arouse  the 
interest  of  an  innocent  person  and  stimulate 
a  reasonably  prudent  one  into  activity. 

The  decision  in  the  Lexington  Automobile 
Case,  supra,  whidi  was  followed  in  State  v. 
Grosswhite,  supra,  places  the  duty  upon  the 
owner,  or  otherwise  innocent  mortgagee,  to 
keep  a  watchful  eye  upon  the  property  which 
leaves  his  possession — requires  of  him  inves- 
tigation, and,  in  fact,  places  such  a  burden 
upon  him  as,  in  my  opinion,  ta  the  practical 
affairs  of  the  business  world  cannot  be  rea- 
sonably expected.  This  condemnation  stat- 
ute not  only  includes  automobiles  but  any 
vehicle,  such  as  buggies,  wagons,  and  the 
like.  Thousands  of  these  conveyances  are 
sold  during  each  season,  and  either  mort- 
gages or  retention  title  notes  taken  to  se- 
cure the  balance  of  the  purchase  price.  To 
hold  that  the  sellers  of  these  vehicles  are 
under  an  obligation,  by  virtue  of  this  stat- 
ute, to  make  Investigation  and  keep  a  watch- 
ful eye  upon  the  property  after  it  has  left 
their  possession,  would  place  upon  them  a 
burden  impracticable  in  its  operation,  such 


as  would  seriously  impair  the  business  world, 
and  such  as,  in  my  opinion,  is  clearly  not  the 
legislative  intent 

I  entertain  the  view  tliat  wliat  was  said  by 
this  court  in  construing  this  act  In  the 
Hughes  Case,  supra,  and  subsequently  adopt- 
ed in  the  Maples  Case,  is  a  sound  interpreta- 
tion of  the  language  of  the  act  and  correctly 
stated  the  legislative  intent;  and  tiiat  the 
foregoing  decisions  of  State  v.  One  Lexing- 
ton Automobile,  and  State  v.  Grosswhite — 
although  doubtless  not  so  intended — are  in 
fact  a  departure  from  these  former  decisions 
and  should  not  be  adhered  to.  They  are,  in 
my  opinion,  of  far-reaching  influence,  and  I 
have  thought  the  question  of  sufficient  im- 
portance to  briefly  give  the  reasons  for  my 
disagreement  therewith. 

I  therefore  respectfully  dissent. 

SAYBB,  J.,  concurs  in  the  foregoing  views. 


ALLEN     V. 


ALGER-SULLIVAN 
CO.     (3  DIV.  407.) 


(204  Ala.  tt) 
LUMBER 


(Supreme  Oonrt  of  Alabama.    Jan.  22,  lOSIO. 
Rehearing  Denied  Feb.  12.  1820.) 

1.  Master  and  servant  <s=»227(l)— Coatrfbsta- 
ry  neollgsnce  aot  applieaMe  to  actios  for 
wrongful  employment  of  minor  ohlM. 

Where  father's  count  for  death  of  son, 
defendant's  employ^,  rested  on  employment  of 
son  in  dangerous  work  withont  plaintiff  father's 
knowledge  and  consent,  and  his  injury  and  death 
as  a  conseqnence  thereof,  plea  of  contributory 
negligence  was  improperly  allowed  as  a  defense 
to  such  count,  which  did  not  rely  on  negligence. 

2.  Master  and  servant  «=395— Employer  of  mi- 
nor In  alleged  dangerous  werk  held  entitled 
to  atBrmatlve  charge- 
In  a  father's  action  for  death  of  his  minor 

son  as  employed  by  defendant  in  dangerous 
work,  without  the  father's  knowledge  or  con- 
sent, where,  so  far  as  it  appears,  the  work  the 
boy  was  employed  on  was  entirely  safe,  and  it 
does  not  appear  be  was  injured  on  account  of 
any  part  of  defendant's  work  being  attractive, 
or  that  he  was  enticed  to  the  place  of  his  in- 
jury, etc.,  defendant  was  entitled  to  the  affirm- 
ative charge. 

3.  Death  «=>46— Connts  of  father's  eomplalBt 
for  death  of  minor  son  held  to  stote  cause  ef 
aeUee  fer  pmltive  damages. 

Counts  of  complaint  of  father  against  com- 
pany which  employed  minor  son,  resting  on 
negligence  of  company  and  not  on  employment 
in  dangerons  work,  nor  on  the  Employers'  Lia- 
bility Act,  held  to  state  a  cause  of  ar^tion  for 
punitive  damages  under  Code  1907,  |  2485. 

4.  Appeal  and  error  «=»  1 040  (6)— Sustaining 
demerrer  to  oeento  of  father  againet  eon's 
employer,  prejudicial. 

In  a  father's  action  for  death  of  bis  minor 
son  in  employment,  error  in  snstaining  demur- 
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rers  to  connto  groanded  on  negligence,  and 
drawn  under  Code  1907,  |  2485,  held  prejudicial 
to  plaintiff  fatiier;  the  cause  having  been  tried 
only  on  the  isaae  of  employment'  in  hazardous 
work  presented  by  another  count 

Appeal  from  Circuit  Court,  Oonecub  Coun- 
ty;   A.  B.  Gamble,  Judge. 

Action  by  Hays  Allen  against  tbe  Alger- 
Snlllvan  Lumber  Company  tor  damages  for 
death  of  bis  minor  son  In  employment. 
From  Judgment  for  defendant,  plaintiff  ai>- 
peals.    Reversed  and  remanded. 

Appellant  sued  appellee  to  recover  dam- 
ages for  tbe  deatb  of  bis  son  Rupert  Allen, 
a  minor  between  14  and  15  years  of  age,  wbo 
was  in  the  employ  of  the  defendant  company. 

Counts  1  and  3  as  amended,  after  alleging 
tbe  wrongful  employment  of  tbe  scm  by  the 
defendant  without  plaintiff's  consent,  sought 
recovery  upon  the  theory  of  the  negligence  of 
tbe  defendant,  its  agents  or  servants  while 
acting  within  tbe  scope  of  their  employment, 
in  that  said  agents  or  servants  negligently 
cut  down  a  tree  which  in  its  fall  produced 
the  death  of  plaintiff's  son.  Demurrer  to 
counts  1  and  3  as  amended  was  sustained. 
Count  2  as  amended  relied  for  recovery  upon 
tbe  theory  that  the  defendant  had  employed 
plaintiff's  minor  son,  without  plaintUTs  con- 
sent, to  work  in  and  about  tbe  operation  of  a 
timber  and  logging  business  which  was  high- 
ly dangerous  to  a  jterson  of  Ids  youth  and 
inexperience;  and  that  plaintifTs  son  was 
killed  while  engaged  in  such  dangerous  work. 
Demurrer  to  the  second  count  as  amended 
was  overruled. 

The  defendant  interposed  a  plea  of  not 
guilty,  and  also  special  plea,  numbered  2,  of 
contributory  negligence— demurrer  to  which 
was  overruled. 

The  cause  was  tried  upcm  count  2  as  amend- 
ed, tbe  plea  of  general  issue,  and  contribu- 
tory negligence  thereto.  At  the  conclusion 
of  tbe  evidence  the  affirmative  charge  was 
glv«i  in  favor  of  the  defendant,  and  from 
the  judgment  following  tbe  plaintiff  prose- 
cutes this  appeal. 

The  evidence  tended  to  show  the  age  of 
tbe  boy  to  have  been  between  14  and  16 
years.  But  there  seems  to  have  been  some 
dispute  as  to  whether  he  was  employed  by 
tbe  defendant  without  the  knowledge  or  con- 
sent of  plaintiff.  The  evidence  further  shows 
that  plaintiff's  son  was  employed  as  a  **wood 
chuck" ;  it  being  bis  duty  to  cut  wood  behind 
tbe  skidder,  a  machine  which  pulls  the  logs 
from  the  woods.  There  is  no  evidence  going 
to  show  that  the  place  where  the  boy  was 
employed  to  work  was  at  all  dangerous ;  nor 
that  tbe  skidder  would  be  of  danger — on  ac- 
count of  which  he  suffered  no  injury.  About 
800  feet  from  where  plaintiff's  son  was  en- 
-gaged,  other  employte  at  the  defendant  com- 
X>any  were  felling  trees,  and  tbe  evidence 
Ttends  to  show  that  tbe  boy  left  bis  place  of 


[  employment  and  went  to  tbe  place  where  the 
trees  were  being  cut  to  "get  up  a  game"  with 
some  of  the  hands,  and  while  there  a  tree 
was  fdled  which  produced  his  death. 

Hybart,  Hare  &  Ratcllffe,  of  MonroevUle, 
for  appellant 

Hamilton  Se  Page,  of  Evergreen,  for  appel 
lee. 

GARDNER,  J.  [1]  Count  2,  as  amended 
rested  for  recovery  upon  the  employment  by 
the  defendant  of  the  plaintiff's  minor  son  to 
engage  in  dangerous  work,  without  plaintiff's 
knowledge  or  consent,  and  bis  injury  and 
death  as  a  conseauence  thereof. 

This  count  did  not  rely  upon  the  doctrine 
of  negligence,  and  tbe  plea  of  contributory 
negligence  was  improperly  allowed  as  a  de- 
fense thereto.  Marbury  Lbr.  Oo.  T.  West- 
brook,  121  Ala.  179,  26  South.  014;  Hnnts- 
ville  Knitting  Mills  ▼.  Butner,  194  Ala.  317, 
69  South.  960.  But  It  Is  Insisted  that,  if  de- 
murrer to  this  plea  was  improperly  sustain- 
ed. It  was  without  injury  for  tbe  reason  that 
tbe  affirmative  charge  was  due  tbe  defendant 
on  account  of  the  failure  of  proof  on  tbe  part 
of  tbe  plaintiff  that  tbe  boy  was  employed  or 
engaged  in  a  dangerous  work. 

Tbe  boy  was  between  14  and  15  years  of 
age,  and  was  engaged  to  cut  wood  back  of 
tbe  skidder,  which  work,  as  well  as  his  sur- 
roundings, so  far  as  this  record  shows,  were 
entirely  safe.  Nor  does  it  appear  that  be 
was  injured  on  account  of  any  part  of  de- 
fendant's work  being  attractive,  nor  that  he 
was  enticed  to  tbe  place  of  his  injury,  but 
merely  left  bis  place  of  employment  and 
went  to  where  they  were  cutting  dovm  trees, 
which  was  several  hundred  feet  away,  in  an 
effort  to  engage  some  of  the  bands  in  a  game. 

[2]  We  are  therefore  persuaded  that,  un- 
der these  circumstances,  the  defendant  was 
due  the  affirmative  charge  upon  count  2  as 
amended.  Tenn.  O.  I.  &  R.  B.  Co.  v.  Cro^ 
well,  156  Ala.  304,  47  South.  64.  There  is 
nothing  in  Jefferson  S^rt  Co.  v.  Bums,  10 
Ala.  App.  301,  64  South.  667,  upon  which  ap- 
pellant relies,  at  all  at  variance  with  this 
conclusion. 

[3]  However,  we  are  of  tbe  opinion  that 
the  cause  most  be  reversed  for  tbe  ruling  of 
tbe  court  in  sustaining  the  demurrer  to 
counts  one  and  tliree  as  amended.  These 
counts  presented  an  oitirely  different  issue 
from  that  set  up  in  tbe  sec(»id  count,  as  they 
rested  for  recovery  upon  tbe  negligence  of 
tbe  defendant  company,  and  tbe  suit  by  tbe 
father  was  authorized  under  section  2486  of 
the  Code  of  1907.  These  counts  make  no  at- 
tempt to  state  any  cause  of  action  under  the 
Employers'  Liability  Act  (Code  1907,  H 
3910-3913;  Woodward  Iron  Ca  v.  Cook,  124 
Ala.  349,  27  South.  465),  but  are  rested  upon 
said  section  2485,  under  which  tbe  recover- 
able damages  are  pnnitiTe  and  not  compen- 
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eatory  as  held  In  L.  &  N.  R.  B.  Co.  ▼.  Bogue, 
177  Ala.  349,  58  South.  392. 

[4]  This  Is  said  in  answer  to  eome  of  the 
assignments  of  demurrer.  Counts  1  and  3 
as  amended  were  not  subject  to  any  demur- 
rer interposed  thereto,  and  the  court  com- 
mitted error  in  sustaining  the  same.  This 
error  must  result  in  a  reversal,  for,  as  pre- 
viously stated,  these  counts  were  drawn  as 
provided  by  said  section  2485,  and  presented 
the  issue  of  ttegllgence  which  was  not  involv- 
ed in  count  2,  upon  which  the  cause  was 
tried.  The  plaintiff  was  therefore  deprived 
of  having  ttJs  issue  presented  for  deter- 
mination, and  we  are  unable  to  see  where  the 
rule  of  error  without  injury  can  be  here  ap- 
plied. The  ruling  of  the  court  upon  the  de- 
murrer to  these  counts  was  assigned  as  er- 
ror, and  in  brief  of  counsel  it  Is  insisted  that 
these  coimts  were  sufficient  under  said  sec- 
tion 2485  of  the  Code.  In  our  opinion  these 
assignments  are  sufficiently  argued  in  brief, 
and  further  discussion  here  is  therefore  un- 
necessary. 

The  Judgment  is  reversed,  and  the  cause 
'  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SAYRB  and 
BROWN,  JJ,  concur. 


(204  AU.  17) 

HALLMAN  v.  BROCK.     (3  DIv.  423.) 

(Supreme  Court  of  Alabama.    Jan.  22,  1920.) 

1.  Fraudulent  oonveyanoes  €=»g5(l)— 4}eposlt 
by  partner  to  wife's  credit  held  fraaduleat 
gift. 

Deposit  by  partner  to  hia  wife'*  credit, 
without  consideration,  of  the  money  received  by 
him  on  a  settlement  of  the  partnership  affairs, 
in  which  one  of  the  partners  fraudulently  con- 
cealed the  fact  of  there  being  other  creditora, 
was  a  fraudulent  gift  of  the  firm's  assets. 

2.  Partnership  <S=33I  I  (5)— Settlement  reopened 
for  fraud,  even  as  against  Innocent  partner. 

Fraud  of  one  of  the  partners  in  represent- 
ing to  the  others  that  there  were  no  creditors, 
except  those  paid,  in  reliance  on  which  they 
settled  its  affairs,  and  distributed  its  assets, 
suffices  to  reopen  the  settlement,  even  as 
against  an  innocent  partner. 

3.  Partnership  «=»3M(5)-.Settlonient  Induced 
by  copartner's  representatloi  of  no  creditor* 
reopened. 

A  partner,  who  was  induced  to  enter  into  a 
settlement  of  its  affairs  and  distribution  of  its 
assets  among  the  partners  on  fraudulent  rep- 
resentation of  one  of  the  other  partners  that 
there  were  no  creditors,  being  the  only  one  of 
the  partners  who  was  solvent,  and  having  given 
a  mortgage  to  prevent  suit  by  creditors,  is  en- 
titled to  maintain  suit  to  have  a  settlement  and 
accounting  and  application  to  firm  indebtedness 
of  the  distributed  assets. 


Apfteal  from  Circuit  Court,  Escambia  Coun- 
ty; A.  E.  Gamble,  Judge. 

Suit  by  W.  T.  Brock  against  Mattle  HaU- 
man  and  others.  From  an  adverse  decree,  the 
named  defendant  appeals.     Affirmed. 

Appellee  filed  this  bill  against  the  appel- 
lant, Mattie  Hallman,  and  D.  B.  Ward,  J.  S. 
Hallman,  D.  G.  Bradford,  and  the  Bank  of 
Atmore,  alleging,  in  substance,  as  follows: 
In  June,  1917,  complainant,  D.  E.  Ward,  and 
J.  S.  Hallman  formed  a  partnership  for  the 
purpose  of  engaging  in  a  general  mercantile 
business  at  Atmore,  with  equal  interest  as  to 
profits  and  liabilities.  The  firm  ceased  to  do 
business  within  a  year  after  it  was  organized, 
and  all  the  goods  and  merchandise  of  the 
partnership  were  sold;  that  although  it 
ceased  to  do  business,  the  affairs  of  the  part- 
nership have  never  been  settled,  and  there 
are  accounts  of  said  partnership,  consisting 
of  debts  due  divers  and  sundry  parties,  still 
outstanding.  That  complainant  and  respond- 
ent Hallman  were  men  of  limited  education, 
and  respondent  Ward — ^upon  whom  complain- 
ant relied  for  the  correct  keeping  of  the  books 
— acted  a^  bookkeeper  for  the  firm,  and  had 
entire  charge  of  the  books.  At  the  time  of  the 
sale  of  the  stock  of  goods,  respondent  Ward 
presented  a  list  of  the  creditors  of  said  firm, 
showing  the  amount  due  each,  and  represent- 
ed that  the  books  and  this  list  were  correct 
and  that  said  list  showed  the  entire  amount 
due  each  person  by  the  firm.  The  proceeds 
of  the  sale  were  then  used  to  pay  the  credi- 
tor as  shown  by  tliis  list,  and  the  remainder 
divided  between  said  three  partners,  each  re- 
ceiving $750.  That  In  making  the  sale,  and 
in  the  division  of  the  remainder,  complainant 
relied  upon  the  representaticms  and  state- 
ments of  said  Ward,  which  it  later  developed 
were  false  and  fraudulent,  and  made  with 
the  intent  to  deceive  and  with  knowledge  on 
his  part  of  their  falsity.  That  the  books 
kept  by  Ward  did  not  show  to  whom  the  firm 
was  Indebted,  and  that  the  amounts  shown 
by  the  list  of  creditors  were,  in  most  in- 
stances, Incorrect,  and  that  said  list  did  not 
contain  all  the  creditors.  That  the  books 
were  fraudulently  kept,  false  entries  made, 
and  a  great  number  of  the  creditors  of  the 
firm  were  not  shown  by  the  books.  It  also 
developed  that  the  firm  owed  an  additional 
amount  of  about  $3,000.  That  the  creditors 
of  the  firm  had  placed  their  claims  in  the 
hands  of  an  attorney  for  collection,  who  was 
preparing  to  institute  suit  against  complain- 
ant for  said  indebtedness;  and  in  order  to 
prevent  the  suit  and  to  save  costs  and  litiga- 
tion complainant  executed  a  mortgage  on  his 
individual  property  to  secure  the  payment  of 
said  indebtedness,  the  value  of  said  proi>erty 
embraced  in  said  mortgage  being  in  excess 
of  the  amount  of  said  indebtedness.     Oom- 
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pUlnant  did  not  know  of  said  additional  in- 
debtedness nntil  long  after  the  sale  of  the 
stock  of  goods,  and  after  Ward  and  Hallman 
had  received  their  share  of  the  assets  re- 
maining. (A  list  of  such  creditors  together 
with  the  amount  due  each  appears  in  the 
bill.)  That  respondent  Hallman  received  the 
sum  of  $750,  and  deposited  the  same  in  the 
Bank  of  Atmore  to  the  credit  of  his  wife, 
Mattle  Hallman,  which  sum  was  the  identical 
money  received  by  J.  S.  Hallman  from  the 
proceeds  of  the  sale  of  the  stock  of  goods, 
and  is  now  on  deposit  In  said  bank  to  the 
credit  of  Mattie  Hallman,  which  sum  they 
are  preparing  to  withdraw  from  said  bank; 
and,  further,  that  said  deposit  was  made  by 
J.  S.  Hallman  for  the  iwrpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of 
said  firm  and  your  complainant.  That  no 
consideration  passed  from  said  Mattle  Hall- 
man to  J.  S.  Hallman  for  said  money;  and, 
further,  respondent  Ward  used  the  funds  of 
the  partnership  in  the  purchase  of  an  auto- 
mobile in  his  name,  and  has  sold  the  same  to 
respondent  Bradford,  who  owed  him  $500  as 
balance  dne  thereon,  and  garnishment*  la 
sought  against  said  Bradford.  That  Ward 
and  3.  S.  HaUman  are  each  insolvent  and  in- 
junction Is  sought  against  the  Bank  of  At- 
more to  readi  the  assets  belonging  to  the 
firm  there  on  deposit  In  the  name  of  Mattie 
Hallman. 

Complainant  offers  to  refund  the  $750  re- 
ceived by  him  from  the  sale  of  the  stock  of 
goods,  and  offers  to  do  equity,  and  submits 
himself  to  the  Jurisdiction  of  the  court. 

The  prayer  of  the  bill  seeks  a  reference  to 
state  an  account  between  the  parties,  show- 
ing the  amount  due  and  owing  by  the  firm, 
and  what  portion  of  the  same  should  be  paid 
by  each  member  thereof;  and  that  the  af- 
fairs of  the  firm  be  wound  up  and  settled. 
There  is  also  prayer  for  writ  of  injunction 
to  be  issued  against  the  bank,  and  for  writ 
of  garnishment  to  be  issued  against  respond- 
ent, as  well  as  prayer  for  general  relief. 

Demurrers  were  ffled  to  the  bill  by  Mattie 
Hallman  on  the  grounds  there  is  no  equity 
In  the  bill  as  amended;  there  is  no  equity 
in  the  bill  as  against  said  respondent;  the 
bill  shows  there  has  been  a  final  settlement 
of  the  partnership  affairs,  and  that  J.  S.  Hall- 
man has  been  guilty  of  no  fraud,  and  that 
if  there  has  been  fraud  it  was  against  the 
creditors,  of  which  complainant  cannot  com- 
plain; that  the  bill  did  not  have  equity  as 
one  for  contribution,  for  it  was  not  shown 
complainant  had  paid  the  creditors,  but  had 
only  given  a  mortgage  to  secure  the  same; 
and,  further,  there  could  be  no  decree  for 
dissolution,  because  there  had  been  a  disso- 
lution of  the  firm,  and  sufficient  facts  were 
not  shown  why  the  same  should  be  set  aside 
and  reopened. 

The  court  rendered  a   decree  overruling 


these  demurrers,  from  which  the  respondent 
Mattie  Hallman  prosecutes  this  appeal. 

Emmett  S.  Tblgpen,  of  Brewton,  for  ap- 
pellant 

Hamilton  &  Page,  of  Evergreen,  for  ap- 
pellee. 

GABDNEB,  T.  (after  stating  the  facts  as 
above).  The  bill  shows  the  existence  of  a 
mercantile  partnership  between  complainant 
and  respondents  Ward  and  Hallman  and  a 
dlssolntion  thereof,  and  seeks  to  bring  said 
partners  to  an  accounting  and  have  certain 
assets  of  the  firm  received  by  them  applied 
to  the  payment  of  the  partnership  debts. 
The  bill  also  shows  the  sale  of  the  stock  of 
goods — the  proceeds  thereof  being  applied  (as 
complainant  believed)  first  to  the  payment  of 
the  firm's  debts,  and  the  remainder  divided 
equally  between  the  partners,  each  receiving 
$750. 

The  respondent  Ward  was  bookkeeper  of 
the  firm,  and  the  one  upon  whom  the  other 
two  members  relied  as  to  questions  of  the 
firm's  indebtedness.  The  averments  of  the 
bill  show  a  gross  fraud  peri)etrated  upon 
the  other  members  of  tlie  firm  by  respondent 
Ward  falsely,  and  with  the  intention  to  de- 
ceive, representing  that  the  list  of  creditors 
which  he  exhibited  was  correct  as  to  num- 
ber and  amount  due  each,  and  that  such  list 
represented  the  entire  Indebtedness,  when  It 
subsequently  developed  that  the  firm  owed 
an  additional  sum  of  $3,000,  to  speak  in 
round  numbers. 

[1]  The  $750  received  by  Hallman  was  de- 
posited in  the  respondent  Bank  of  Atmore  to 
the  credit  of  appellant,  the  wife  of  J.  S.  Hall- 
man, without  consideration  from  her,  and 
therefore  constituted  a  fraudulent  gift  of 
the  firm's  assets,  as  alleged  in  the  bill. 

[2]  The  Insistence  that  the  bill  shows  a 
dissolution  and  final  settlement  of  the  part- 
nership affairs,  and  no  facts  authorizing  a 
reopening  of  the  same.  Is  without  merit.  If 
what  was  done  by  the  partners  is  held  to 
have  been  considered  by  the  parties  at  the 
time  a  final  settlement  of  the  partnership 
affairs,  yet  there  can  be  no  question  that  the 
alleged  fraud  of  respondent  Ward  entirely 
suffices  to  reopen  the  settlement,  for,  as  said 
in  PaulUng  v.  Creagh,  54  Ala.  646 : 

"When  fraud  or  andne  advantage  dis- 
tinctly appears,  affecting  the  whole  account,  the 
settlement  will  be  annulled  in  toto,  and  the 
parties  remitted  to  an  accounting  as  if  it  had 
not  been  made." 

See,  also,  Scheuer  v.  Berringer,  102  Ala. 
216,  14  South.  640;  Burks  v.  Parker,  182 
Ala.  250,  68  South.  271.  Under  the  averments 
of  the  bill,  therefore,  the  amount  received  by 
respondent  Hallman  was  the  result  of  fraud, 
and  in  equity  this  sum  is  a  part  of  the  assets 
of  the  partnership,  and  as  such  subject  to 
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distribution  amonf  the  creditors.  While 
Hallman  himself  may  have  been  Innocent  and 
as  Ignorant  of  the  fraud  as  was  complainant, 
yet  he  received  the  fund  which  was  a  result 
of  the  fraud,  and,  having  parted  with  no 
consideration,  cannot  be  permitted  to  receive 
the  benefit  thereof.  The  principle  here  In- 
volved is  well  expressed  in  the  following 
quotation  fonnd  In  Law  v.  Grant,  37  Wis. 
548: 

"This  case  is  brought  within  the  broad  prin- 
ciple, that  no  one  can  avail  himself  of  fraud. 
*  *  *  Where  once  a  fraud  has  been  commit- 
ted, not  only  is  the  person  who  has  committed 
the  fraud  precluded  from  deriving  any  benefit 
from  it,  but  every  other  person  is  so  likewise, 
unless  there  has  been  some  consideration  mov- 
ing from  himself.  Where  there  has  been  con- 
sideration moving  from  a  third  person,  and  he 
was  ignorant  of  the  fraud,  there  such  third 
person  stands  in  the  ordinary  condition  of  a 
purchaser  without  notice;  but  where  there  has 
been  no  consideration  moving  from  himself,  a 
third  person,  however  innocent,  can  derive  no 
sort  of  benefit  or  advantage  from  the  transac- 
tion." 

So,  here,  J.  S.  Hallman  can  derive  no  ad- 
vantage from  this  fraud,  nor  can  his  wife,  the 
appellant,  from  whom  no  consideration 
passed. 

[3]  It  Is  farther  suggested  that  it  there 
was  fraud.  It  was  of  such  character  as  only 
.the  creditors  could  complain,  and  therefore 
complainant  here  could  not  maintain  this 
bill.  The  bill  shows  the  utter  insolvency  of 
cespondents  J.  S.  Hallman  and  D.  E.  Ward. 
The  complainant  was  individually  liable  for 
the  entire  Indebtedness  of  the  firm,  and  could 
be  made  to  respond.  In  order  to  prevent  a 
suit  he  executed  a  mortgage  upon  his  own 
property.  It  would  seem  entirely  clear,  there- 
fore, that  this  complainant  was  greatly  in- 
terested in  having  a  partnership  settlement 
wherein  an  accounting  may  be  had  aatong  the 
partners  for  the  assets  which  they  wrongfully 
received,  so  that  said  assets  may  be  applied 
to  the  firm's  indebtedness,  and  complainant 
relieved  to  this  extent  of  the  burden  of  the 
entire  debt  which  he  was  wrongfully  forced 
to  assume.  This  contention  is  therefore  un- 
tenable. 

The  bill  is  not  one  primarily  for  contribu- 
tion, but  its  equity  rests  upon  the  right  of 
complainant  as  a  member  of  the  firm  to  have 
a  settlement  of  the  alTalrs  of  the  partnership, 
and  an  accounting  of  the  assets  and  a  proper 
distribution  thereof  for  the  payment  of  the 
debts. 

The  bill  as  amended  was  not  subject  to 
any  demurrer  interposed  thereto,  and  the 
decree  of  the  court  below  will  accordingly  be 
aflSrmed. 

Affirmed. 

ANDERSON.  O.  J.,  and  SATRB  and 
BROWN,  JJ.,  concur. 


(204  Ala.  75) 
HUDSON  V.  HUDSON.     (7  DIv.  40.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920.) 

1.  DIvoroe  <3=>93(3)— Bill  held  to  sufHoieHtly 
charge  cruelty. 

Bill  for  divorce  alleging  cursing,  strilcing, 
and  choking  held  to  sufficiently  charge  cruelty. 

2.  Divorce  «=>90  —  Bill  held  to  sofflolsatly 
charge  discontinuance  of  cohabitation. 

Bill  for  divorce,  alleging  complainant  at  a 
certain  time  ceased  to  live  with  respondent  as 
bis  wife,  and  has  in  no  way  since  condoned 
his  treatment  of  her,  held  to  sufficiently  charge 
a  discontinuance  of  marital  cohabitation. 

3.  Divorce  4=990— Any  reannptioa  of  oobalii- 
tatlon  matter  for  answer. 

The  bill  for  divorce  alleging  complainant 
ceased  to  live  with  respondent  as  his  wife 
and  has  in  no  way  since  condoned  his  treatment 
of  her,  any  sudi  resumption  of  cohabitation 
as  to  indicate  a  condonation  since  the  alleged 
separation  is  matter  of  defense  to  be  presented 
by  answer. 

4.  DIvoroe  «=»I03  —  Irrelevant  matter  In  bill 
i\ot  ground  of  demurrer. 

Allegation  of  bUl  for  divorce,  charging  cmel 
treatment  of  minor  children,  if  irrelevant  and 
out  of  place,  is  not  ground  of  demurrer. 

5.  DIvoroe  «=3 1 03— Demurrer  to  certain  aspect 
ef  bill  should  not  be  addressed  to  It  as  a 
whole. 

If  allegations  of  bill  for  divorce,  charging 
cmel  treatment  of  minor  children,  present  an 
appropriate  issue  in  the  case,  namely,  fitness 
of  respondent  to  retain  custody  of  the  children, 
which  may  be  adjudicated  as  part  of  the  final 
decree,  demurrer  should  be  addressed  to  that 
aspect  of  the  bill,  and  not  to  it  as  a  whole. 

6.  Diveroe  «s>9l— Bill  need  not  shew  place  ef 
separation. 

Bill  for  divorce,  filable,  under  Code  1907, 
I  3801,  in  the  chancery  district  in  which,  re- 
spondent resides  or  in  that  in  which  the  sepa- 
ration occurred,  being  filed  in  that  in  which 
he  is  alleged  to  reside,  need  not  show  that 
where  separation  occurred 

7.  Appeal  and  error  9=3917(1)— Presumed  de- 
murrer was  not  set  down  for  hearing  In 
vaoatlon. 

It  only  appearing  that  decree  dated  July 
15,  1919,  on  demurrer  filed  June  28,  1910,  was 
rendered  at  chambers,  it  will  be  presumed,  in 
favor  thereof,  that  demurrer  was  not  set  down 
for  hearing  in  vacation  (extending  from  last 
Saturday  in  June  to  first  Monday  after  July 
4)  so  as  under  Chancery  Practice  rule  74, 
to  require  10  days'  notice,  but  that  the  cause 
was  peremptorily  called  at  the  regularly  ap- 
pointed time,  duly  submitted  in  open  court,  and 
held  for  decree  in  chambers. 

Appeal  from  Circuit. Court,  Clay  County; 
Hngh  D.  Merrill,  Judge. 

Bill  for  divorce  by  Maiy  I.  Hudson  against 
W.  K.  Hudson.  Decree  for  complainant,  and 
respondent  appeals.    Affirmed. 
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Riddle  A  Riddle,  of  Talladega,  and  Riddle 
&  Hardegree,  of  Aehland,  for  appellant 

M.  M.  Smith,  of  PeU  Git7,  and  R.  Q.  Row- 
land, of  Ashland,  for  appellee. 

SOMERVILLE,  J.  [1,  2]  A  bill  for  divorce 
on  the  ground  of  cruelty,  which  charges  that, 
about  two  years  before  its  filing,  the  re- 
spondent cursed  and  abused  the  complain- 
ant with  profane  words,  struck  her  a  severe 
blow  on  the  head  with  a  diair;  that  he 
frequently  beat  her  with  bis  hands,  oiioked 
her,  and  threatened  to  kill  ber;  that  after- 
wards (in  1918)  he  again  struck  and  choked 
her;  that  such  vi<dence  was  attended  with 
danger  to  complainant's  life  or  healtib,  of 
which  she  liad  reasonable  apprehensions  if 
she  continued  to  live  with  him;    and  that 

therefore  "on  or  about  the  day  of 

1918,  she  ceased  to  live  with  him  as  his  said 
wife,  and  has  in  no  way  since  condoned  his 
said  treatment  of  her" — sufficiently  charges 
cruelty  and  a  discontinuance  of  marital  co- 
habitation, and  is  not  subject  to  demurrer 
in  those  respects. 

[3]  If  there  has  been  such  a  resumption  of 
cohabitation  as  to  indicate  a  condonation  of 
the  offenses  charged,  since  the  alleged  sepa- 
ration, that  is  defensive  matter  which  should 
be  presented  by  answer. 

[4]  If  it  be  conceded  that  the  allegations 
of  the  bill  charging  cruel  abuse  of  the  minor 
children  are  irrelevant  and  out  of  place,  it 
is  certain  that  this  is  no  ground  of  demnrrer 
to  the  bill.  Parsons  v.  Johnson,  84  Ala.  2S4,  4 
South.  385. 

[I]  If,  on  the  other  hand,  these  allegations 
present  an  appropriate  issue  in  the  case, 
namely,  the  fitness  vel  hon  of  respondent  to 
retain  the  custody  of  the  minor  children, 
wliich  may  be  adjudicated  by  the  court  as  a 
part  of  the  final  decree,  wifih  or  without  such 
allegations,  the  apt  grounds  of  demurrer 
slH>nld  have  been  addressed  to  that  aspect  of 
the  bill.  This  is  not  accomplished  by  demur- 
ring "to  the  complaint,  and  each  count  there- 
of, separately  and  severally,"  since  a  bill  of 
complaint  does  not  consist  of  counts,  and 
such  a  demnrrer,  as  to  any  spedflc  aspect  of 
the  bill,  is  bad  in  form,  and  cannot  be  sus- 
tained. 

[S]  Where  a  bill  for  divorce  is  filed  in  the 
chancery  district  in  which  the  respondent  is 
alleged  to  reside,  it  is,  of  course,  not  nec- 
essary to  show  the  county  or  district  where 
the  separation  occurred.    Ck>de  1907,  |  3801. 

The  demurrer  to  the  bill  was  properly  over^ 
ruled,  so  far  as  its  merits  are  concerned. 

[7]  It  is  insisted,  however,  that  the  decree 
should  be  reversed  and  the  cause  remanded 
for  hearing  upon  the  demurrer,  because  the 
decree  on  donnrrer  was  rendered  at  chambers 
and  it  does  not  appear  Chat  respondent  had 
notice,  as  required  by  Gh.  Pr.  rule  74  (Code 
1907,  VOL  2,  p.  1660),  of  the  time  and  place 
of  the  hearing. 


■  Rule  74  provides  that  a  demurrer  may  be 
set  down  by  either  party  for  bearing  ia  va- 
cation, upon  10  days'  notice  to  the  adverse 
party  of  the  time  and  place  thereof.  This 
rule  was  framed  under  the  old  dispensation, 
when  the  terms  of  chancery  court  consisted 
of  short  periods,  fixed  by  statute,  during 
which  causes  were  peremptorily  called  for 
hearing ;  and  at  all  other  times  the  court  was 
In  vacation.  Under  the  new  dispensation 
(Acts  1915^  p.  279),  the  Jurisdiction  and  pow- 
ers of  the  chancery  court  are  vested  in  the 
circuit  court,  wbidi  proceeds  In  equity  ac- 
cording to  the  rules  and  principles  formerly 
administered  in  the  chancery  court. 

Tbe  terms  of  the  several  circuit  courts  run 
from  the  first  Monday  in  January  to  the  last 
Saturday  in  June,  inclusive,  and  from  the 
first  Monday  after  July  4th  to  the  last  Sat- 
urday before  Christmas,  inclusive,  and 
"causes  on  the  dockets  for  trial  shall  be 
called  peremptorily  at  the  times  fixed  by  law 
and  at  such  other  times  as  may  be  fixed  by 
order  of  circuit  Judge."  Acts  1915,  pp.  707, 
70S.  It  results  that  circuit  courts  are  in  va- 
cation only  during  the  two  short  periods  spec- 
ified. 

The  bill  of  complaint  In  this  cause  was 
filed  on  May  30,  1919 ;  respondent's  demurrer 
was  filed  on  June  28,  1919;  and  the  decree 
at  chambers  overruling  the  demurrer  was 
dated  July  15th  and  filed  July  16,  1919.  The 
decree  recites :  "This  cause  coming  on  to  be 
heard  is  submitted  for  decree  upon  diemur- 
rers  of  defendant,"  etc.  It  does  not  appear 
that  the  cause  was  set  down  "for  hearing'-'  at 
chambers,  but  only  that  tbe  "decree  was  ren- 
dered" at  chambers,  and  it  la  perfectly  con- 
sistent with  the  record  to  presume  that  the 
cause  was  peremptorily  called  at  the  regular- 
ly appointed  time  therefor  in  Clay  county, 
duly  submitted  In  apea  court,  and  held  for 
decree  at  chambers. 

There  being  no  special  statntMy  provision 
fixing  the  Sittings  of  the  circuit  court  for 
Clay  county,  and  the  Judge  baving  full  pow- 
er to  fix  a  time  for  the  regular  call  of  causes 
in  equity,  including  the  period  between  July 
7th  and  July  14th,  inclusive,  we  will  presume 
that  this  cause  was  called  and  submitted  at 
a  regularly  appointed  time  therefor.  Car- 
son V.  Sleigh,  201  Ala.  873,  78  South.  229. 

If  this  was  not  the  case,  and  respondent 
was  dqnrived  of  due  process  of  law  by  the 
arbitrary  action  of  the  trial  Judge,  he  bad 
his  appropriate,  remedy  for  redressing  the 
wrong,  otherwise  than  by  appeal. 

The  case  of  Thomas  y.  Davis,  197  Ala.  37, 
72  South.  366,  relied  upon  by  appellant,  Is 
clearly  distinguishable,  in  that  a  decree  was 
there  rendered  overruling  the  demurrer  on 
the  very  day  the  demurrer  was  filed,  which 
was  a  vacation  day  under  the  special  act 
governing  the  circuit  court  for  Walker  coun- 
ty, on  which  the  court  could  not  have  been 
lawfully  in  session.    Hence  the  holding  tbat. 
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as  the  record  afflrniatlTely  showed  a  "sub- 
mission" In  vacation,  and  the  Impossibility 
of  the  10  days'  notice  required  by  rule  74, 
the  submission  and  decree  were  unauthor- 
ized and  Invalid  in  the  absence  of  a  show- 
ing that  the  resiwndent  consented  thereto. 

Finding  no  error  in  the  record,  the  de- 
cree appealed  from  will  be  affirmed. 

AflBrmed. 

All  the  Justices  concur. 


(204  Ala.  2(3) 

PROFILE    COTTON    MILLS    v.    CALHOUN 
WATER  CO.     (7    Div.  62.) 

(Supreme  Court  of  Alabama.     Feb.  6,  1920. 
On  Rehearinx,  May  20,  1920.) 

1.  Ejectment  «=>7i— Reeponsea  to  complaint 
held  Indefinite  aa  to  possession  disclaimed  and 
admitted. 

Responses  to  complaint  in  ejectment,  mak- 
ing disclaimer  of  possession  of  part  and  ad- 
mission of  possession  of  the  remainder,  held 
indefinite  as  to  possession  disclaimed  and  that 
admitted. 

2.  EJeotment  «=s>e9— AllasloB  to  anthority  In 
response  to  complaint  held  a  description  of 
a  past  faot,  and  net  aa  assertion  of  right  or 
defense. 

Allusion  to  anthority  in  responses  to  com- 
plaint in  ejectment,  disclaiming  possession  ex- 
cept of  part  occupied  by  a  pumpbouae  "formerly 
erected  thereon  by  license  of  6.,"  is  but  a 
description  of  a  past  fact,  and  not  an  assertion 
of  a  right  or  defense. 

3.  Ejectment  «=>8I— Joinder  of  Issoe  on  re- 
sponses to  complaint  held  to  put  In  issue 
only  disolalmer  of   possession. 

Joinder  in  issue  on  responses  to  complaint 
in  ejectment,  making  disclaimer  of  possession 
of  part  and  admission  of  possession  of  the 
remainder,  only  puts  in  issue  the  disclaimer. 

4.  Appeal  and  error  «=»  10 12(1)— Findings  not 
disturbed.  If  not  against  great  weight  of  evi- 
denoe. 

The  evidence  being  in  the  main  ore  tonus, 
the  trial  court's  conclusions  will  not  be  dis- 
turbed, unless  plainly  against  the  great  weight 
of  evidence. 

5.  Ejectment  «=3l32— Mesne  profits  reeovor- 
abie  are  the  fair  rental  value. 

Mesne  profits  recoverable  in  ejectment  com- 
prehend only  compensation  for  use  and  occu- 
pation, measured  by  the  fair  rental  value  dur- 
ing the  tortious  holding. 

On  Rehearing. 

6.  Ejectment  $=»95( I)— Evidence  held  to  sus- 
tain finding  of  possession. 

Evidence  in  ejectment  held  to  sustain  find- 
ing of  possession. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Hugh  D.  Merrill,  Judge. 


Ejectment  by  the  Calhoun  Water  Company 
agalnst  the  Profile  Cotton  Mills.  Judgment 
for  plalntliT,  and  defendant  appeals.  Af- 
firmed. 

Jamea  F.  Matthews,  of  Annlston,  for  ap- 
pellant. 

Knox,  Aclcer,  Dixon  &  Sterne,  of  Annlston,. 
for  ai^ellee. 

McCLELIiAN,  J.  Statutory  ejectment.  In- 
stituted by  the  appellee  against  the  appellant, 
to  recover  a'  certain  plat  of  land  in  Jacl^scHi- 
vllle,  previous  litigation  with  respect  to  whldi 
may  be  found  stated  and  reported  in  Profile 
Cotton  Mills  V.  Calhoun  Water  Ck>.,  189  Ala. 
181,  66  South.  50;  same  case,  201  Ala.  483, 
78  South.  389.  As  finally  amended,  the  com- 
plaint contained  two  counts,  substantially  In 
the  Code  form.  The  plea  of  "not  guilty"  be- 
ing withdrawn,  the  other  matter  asserted  by 
the  defendant  (appellant)  in  response  to  the 
complaint  before  its  last  amendment  does  not 
appear  to  have  been  refiled  to  the  counts  as 
finally  amended.  The  only  response  shown 
by  the  record  to  have  been  made  by  defend- 
ant to  the  complaint  as  last  amended  was 
this: 

"B.  Comes  the  defendant,  and  for  answer  to 
the  second  count  of  the  complaint  as  last 
amended  disclaims  possession  of  the  land 
therein  described,  except  as  to  a  pnmphouse 
located  on  the  lot  described  as  lot  number  one 
hundred  thirty  (130)  according  to  the  old  plan 
of  the  town  ot  Jacksonville,  and  occupying 
about  eighty  (80)  square  feet  ot  said  lot,  as 
to  which  defendant  claims  no  title,  but  admits 
possession  of  said  pumphouse. 

"C.  For  further  answer  to  the  first  count,  and 
the  second  count  of  the  complaint  as  last 
amended,  defendant  disclaims  possession  of  the 
land  therein  described,  except  for  a  part  or 
parcel  thereof  coasisting  of  about  eighty  square 
feet  and  occupied  by  a  small  pumphouse  for- 
merly erected  thereon  by  license  of  one  Qeorge 
P.  Ide." 

[1-4]  The  minute  entry,  under  date  June  28, 
1919,  recites,  without  other  definition,  tliat 
issue  was  joined — a  recital  that,  on  this  rec- 
ord, can  be  alone  referred  to  the  matter  as- 
serted In  the  above-quoted  responses,  B  and 
C.  'rhe  nature  and  whole  effect  of  these  re- 
sponses was  a  disclaimer,  not  a  denial,  of 
possession  of  all  of  the  lands  described  in  the 
complaint  except  that  occupied  by  the  "pump- 
house," as  to  which  there  was  express  ad- 
mission of  possession.  No  objection  was  tak- 
en to  the  sufficiency  of  these  responses.  In 
the  Interest  of  the  necessity  for  definlteness 
in  judicial  proceedings  of  this  tmture.  It  may 
be  noted  that  these  responses  were  faulty  In 
omitting  appropriate  reference  to  the  posses- 
sion disclaimed,  as  well  as  that  admitted,  - 
either  to  the  time  the  action  was  commenced 
or  otherwise,  and  also  In  respect  of  the  de- 
scriptions of  the  part  as  to  which  disclaimer 
was  made  and  the  part  as  to  which  ixsses- 
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slon  was  admitted.  Howard  v.  Martin,  181 
Ala.  613,  62  South.  99;  Callan  v.  McDanlel, 
72  Ala.  96.  The  allusion  In  response  C  to  the 
authority  under  which  the  pumphouse  was 
"formerly  erected"  was  but  descriptive  of  a 
past  fact,  and  not  the  assertion  of  an  afflnua- 
tlve  right  or  defense. 

The  Joinder  In  issue,  recited  as  stated  be- 
fore, cannot  be  accorded  the  effect  of  a  denial 
by  the  plaintiff  of  the  admission  by  the  de- 
fendant of  defendant's  possession  of  the  part 
of  the  land  occupied  by  the  pumphouse.  The 
Joinder  In  issue  on  these  responses  served 
only  to  put  In  Issue  the  disclaimer  averred 
therein.  Wade  v.  Gilmer,  186  Ala.  624,  64 
South.  611,  dtlng  earlier  decisions.  Ko  ques- 
tion of  title  vel  non  to  the  land  described  in 
the  complaint  was  involved.  It  is  a  mistake 
to  summse,  as  Is  argued  for  appellant,  that 
the  general  rule  that  ejectment  will  not  He  to 
recover  an  easement  or  servitude  (Tenn.,  etc., 
Co.  V.  East  Ala.  By.  Ca,  75  Ala.  S16,  523,  61 
Am.  Rep.  47(9  has  any  application  to  this 
contest ;  the  action  being  to  recover  the  land 
described  In  the  complaint,  not  an  easement 
therein.  The  evidence  being.  In  the  main,  ore 
tenus,  the  conclusion  attained  by  the  trial 
court  will  not  be  disturbed  on  appeal,  unless 
plainly  opposed  to  the  great  weight  of  the 
evidence.  McCay  t.  Parks,  201  Ala.  647,  79 
SoQth.  ,119,  among  many  others  previously 
decided. 

Aside  from  the  fact  that  a  map  introduced 
on  the  trial  Is  not  in  this  record,  the  legal 
evidence  presented  forbids  a  conclusion,  un- 
der the  rule  Just  stated,  that  the  trial  court 
erred  In  its  "finding  of  fact  npoa  the  disclaim- 
er Interposed  by  the  defendant.  Wade  t. 
Gilmer,  supra.  There  b^ug  no  prejudicial  er- 
ror In  admitting  evidence  tending  to  show 
the  defendant's  possession  of  the  land  In 
question,  the  further  consideration  of  the  ap- 
peal IS  restricted  to  the  question  of  the  dam- 
ages the  plain  tiff  was  entitled  to  recover. 

[5]  The  only  damage  claimed  in  the  com- 
plaint (Code  form)  was  for  wrongful  deten- 
tion. This  claim  Included  only  "mesne  prof- 
its," which  has  been  regarded  as  comprehend- 
ing alone  "compensation  for  use  and  occupar 
tion,"  and  the  measure  of  damages  In  such 
circumstances  Is  "the  fair  rental  value  of  the 
property  during  the  period  of  tortious  hold- 
ing." Scott  ▼.  Colson,  166  Ala.  450,  47  South. 
00,  dtlng  WarveU  mi  Eject.  |  640;  Preat- 
wood  v.  Watson,  111  Ala.  604,  610,  20  South. 
600.  There  Is  no  daim  in  the  complaint  for 
damages  recoverable,  in  proper  cases,  under 
the  provl8i<«  of  Code,  {  3839  (Quinn  v.  Pratt 
Coal  Co.,  177  Ala.  434,  69  South.  49),  added 
to  the  parent  section  In  the  Code  of  1907. 
Whether  the  facts  of  this  case  would  have  au- 
thorized or  Justified  a  claim  for  other  dam- 
ages, within  the  new  provision  added  to  C'Ode, 
I  S839,  is  not,  of  course,  considered  or  de- 
dded. 

The  several  queatloDB  and  answoa  rdating 
to  tbe  damage*  for  detention,  the  rental  value 
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of  the  property  in  question,  quoted  In  the  as- 
signments of  error,  were  designed  to  elldt 
and  did  elldt  testimony  appropriate  as  tend- 
ing to  show  the  amount  of  damages  recover- 
able under  the  rule  reproduced  above  from 
Scott  ▼.  Colson,  supra. 

No  prejudicial  error  appearing,  the  judg- 
ment is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMBRVII/LB!  and 
THOMAS,  JJ.,  concur. 

On  Rehearing 
McCLELLAN,  J.  [I]  Aside  from  any  other 
evidence  in  this  record  bearing  on  the  issue 
of  possession  vel  non  of  parts  of  the  Jack 
Fish  tract  in  questicm,  the  probative  effect 
of  the  following  statement  in  appellant's  an- 
swer to  interrogatories,  propounded  by  the 
api)ellee,  predudes  a  condusion  by  this  court 
at  variance  with  the  trial  court's  finding  that 
the  appellant  was  in  possession  of  the  part 
of  the  tract  that  underlay  the  dam  and  pipe 
lines: 

"Defendant  la  unable  to  say,  wlthont  inear- 
ring  the  expense  of  a  survey  of  the  lands  de- 
scribed in  the  complaint  whether  or  not  it  is 
in  possession  thereof.  It  is  m  pottetrion  of 
tuck  part  of  the  land  known  as  the  Jack  Fish 
Alley  10-acre  lot,  adjoining  its  lands  in  the 
town  of  Jacksonville,  as  is  occupied  by  a  dam 
at  the  junction  of  the  spring  branch  and  the 
Williams  branch,  and  of  the  pipe  line  through 
said  lot  conveying  water  from  the  public  spring 
in  Jacksonville  to  defendant's  mill  village;  also 
of  a  pomphonae  on  said  lot  used  by  defendant 
for  pumping  water  through  said  pipe  line,  dam, 
and  pumping  house,  with  the  right  of  ingress 
and  egress  to  and  from  said  lot  inddent  to 
said  user.  These  rights  defendant  derives  and 
claims  from  one  George  P.  Ide,  by  reason  of 
the  fact  that  said  Ide  erected  said  structures  on 
said  lot  at  the  expense  of  defendant  in  his 
capacity  of  vice  president  or  other  officer  of 
defendant  in  1904~6  and  1906-7."  (ItaUcs 
supplied.) 

In  view  of  the  unmistakable  effect  of  this 
language  of  the  answer  to  Interrogatories, 
in  connection  with  the  statemoit  In  disclaim- 
er C  (reproduced  in  the  original  opinion, 
ante),  wherdn  it  was  admitted  that  defence 
ant  was  In  possession  of  that  "part  or  parcel" 
of  the  land  occupied  by  the  "pumphouse"; 
and  in  view  of  the  concesslcm,  in  brief  (p.  16), 
in  support  of  the  application  for  rebearing, 
that  the  defendant  was  "in  i)ossession 
•  •  •  of  the  land  under  the  dam,"  the 
condusion  is  nnescapable  that  this  proof 
strmigly  contributed  to  invite,  if  not  require, 
the  trial  court  to  dedde  that  the  defendant 
was  In  exdusive  possession  of  those  parts  of 
the  tract  in  suit  upon  which  the  dam,  water 
Intake,  and  pumphouse  were  constructed,  and 
In  whidi  the  pipe  lines  w»e  laid.  No  dlstinc- 
tlOQ  Is  indicated  or  expressed  in  the  answer 
to  interrogatories  between  the  admitted  pos- 
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ses8i(M!i  of  the  areas  occupied  by  the  dam  and 
puinphouse  and  the  character  of  occupancy 
effected  by  the  pipe  lines  laid  in  the  soil.  The 
phrase.  In  the  answer  to  interrogatories,  "and 
of  the  pipe  line  through  said  lot,"  is  of  lUce 
grammatical  structure  to  that  referring  to 
the  pumpbouse,  ylz.,  "also  of'  a  pumphouse 
on  said  lot,"  which  In  dlsdaimer  G  is  admit- 
ted to  be  a  "possession"  of  the  "part  or  par- 
cel" of  the  land  occupied  by  the  "pumphouse." 

Between  the  possession  of  the  land  occu- 
pied by  the  pumphouse  and  by  the  dam  and 
that,  occupied  by  the  pipe  lines  the  difference 
Is  only  In  degree  in  the  areas  appropriated. 
The  quoted  phrases  of  the  answers  to  inter- 
rogatories cannot  be  accorded  diCeroit  ef- 
fects. In  respect  of  thtir  statement  of  the 
jmssesslon  of  the  areas  thus  occupied,  those 
phrases  express  the  same  idea,  and  at  least 
pointedly  contribute  to  establish  the  afllrma- 
tlve  of  the  Issue  of  ezclnsiTe  possession,  by 
the  defendant,  of  the  areas  occupied  by  these 
structures  and  the  equally  permanent  pipe 
lines.  The  facts  presented  in  Bartholomew 
V.  Edwards,  1  Houst  (Dd.)  17,  and  in  Wilk- 
low  V.  Lane,  87  Barb.  (N,  Y.)  244,  were  mate- 
rially different  from  those  presented  in  this 
record.  Neither  in  respect  of  their  doctrine 
nor  of  their  concrete  effect  are  those  decisions 
applicable  to  the  facts  of  the  present  case. 

The  conclusion  of  the  trial  court  on  the 
Issue  of  possession  vel  non  by  the  defoidant 
being  Justified  by  the  evidence,  the  damages 
recoverable  were  those  falling  within  the  rule 
stated  in  Prestwood  t.  Wataon,  supra,  and 
In  Scott  T.  Colson,  supra,  viz.  "compensation 
for  use  and  occupation,"  which  necessarily 
comprehends  the  contlnaal  ralnable  benefits 
Immediately  resulting  to  the  defendant  from 
Its  possession  of  the  parts  of  the  land  occo- 
pled  by  its  structures  and  through  which  it 
was  enabled  to  appropriate  the  water  needed 
to  supply  its  plant  and  operatives. 

The  application  Is  denied. 

ANDERSON,  G.  J.,  and  SOMERVILUD  and 
THOMAS,  33.,  concur. 


<2M  Ala.  IS) 

DUKE  V.  ALLEN.     (6  Div.  977.) 

(Supreme  Court  of  Alabama.    Jan.  22,  1920.) 

I.  Rsoeivers  ^=>\A — Cosrts  reluotaat  to  ap- 
point as  between  parties  equally  entitled. 
Where  subBtantiai  rights  are  involved, 
courts  are  slow  to  appoint  a  receiver  as  be- 
tween parties  whose  relations  to  property  in 
dispute  and  to  each  other  entitles  each  to  an 
equal  right  of  posseasion,  and,  generally,  in 
the  absence  of  fraud,  waste,  or  danger  of  loss 
4>r  destruction,  and  where  neither  has  exdoded 
the  other  from  possession,  rents,  or  profits,  a 
receiver  will  not  be  appointed. 


2.  Good  will  <s=32  —  Partnership  «=»325(2)— 
"Good  will"  deflnad;  attempt  of  member  of 
firm  to  be  dissolved  to  seoura  old  cnstomen 
for  himself  not  gronnd  for  receivership. 

Act  of  partner  in  firm  about  to  be  dissolved 
in  attempting  by  letter  previous  to  dissolution 
to  engage  for  his  own  benefit  favorable  con- 
sideration of  old  customers  of  firm  held  insuf- 
ficient ground  for  receiversliip  at  instance  of 
other  partner,  lease  of  firm  premises  being 
about  to  expire,  and  "good  will"  of  a  trade  be- 
ing merely  probability  old  customers  will  re- 
sort to  old  place. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Will.] 

Appeal  from  Circuit  Court,  Jefferson  Ocran- 
ty;   Hugh  A.  Locke,  Judge, 

Bill  by  Bessie  R.  Allen  against  William  M. 
Duke  to  dissolve  partnership  and  for  a  re- 
ceiver. From  an  order  appointing  receiver, 
respondent  appeals.    Reversed  and  remanded. 

The  facta  are  snfDdently  stated  In  the 
opinion  of  the  court. 

Harsh,  Harsh  &  Harsh,  of  Birmingham, 
for  appellant 

Cabaniss  &  Gabanlss,  of  Birmingham,  for 
appellee. 

SAYRB,  J.  Many  years  ago  R.  S.  Allen 
established  a  brokerage  business  in  the  city 
of  Birmingham.  Allen  employed  appellant 
In  said  business  until  April  1,  1914,  when  the 
former  sold  to  the  latter  a  one-third  Interest 
in  the  business,  which,  thereafter  and  until 
the  death  of  Allen,  which  followed  in  the 
same  year,  was  conducted  in  the  name  of  Al- 
len &  Duke.  After  Allen's  death  his  widow, 
apx)ellee  in  this  cause,  and  appellant  entered 
into  articles  of  partnership  for  the  purpose 
of  carrying  on  the  same  business,  Mrs.  Allen 
having  succeeded  to  all  the  interest  of  her 
deceased  husband.  By  the  terms  of  this 
most  recent  agreement  appellee  was  to  have 
a  two-thirds  interest,  appellant  a  one-third 
interest,  and  appellant,  who  managed  the 
business,  was  to  receive  a  stipulated  monthly 
sum  as  compensation  for  his  services.  About 
October  1,  1918,  the  parties  agreed  that  the 
partnership  was  to  terminate  oa  October  I, 
1919,  and  that  in  the  meantime  an  arrange- 
mait  was  to  be  made  by  which  me  or  the 
other  should  acquire  the  whole  business.  Ne- 
gotiations to  that  end  began  in  June^  1919, 
and  from  that  time  until  (about)  Augost  Isti 
appellant  made  a  persistent,  but  unsuccess- 
ful, effort  to  have  the  business  disposed  of  on 
a  "give  or  take"  basis.  On  July  10th  appel- 
lant made  an  <rffer  of  terms  for  a  settlement 
of  the  partnership,  but  this  offer  was  not 
accepted,  and  appellant,  August  Ist,  with- 
drew it.  August  4th,  appellee  Informed  ap- 
pellant of  her  willingness  to  accept  hia  offer 
aforesaid,  but  at  that  time  appellant  dedhied 
to  pay  the  sum  he  had  last  offered,  and  in- 
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formed  appellee  that  he  had  written  to  the 
rarlons  bouses  represented  by  the  partner- 
ship to  secure  their  commissions  for  business 
after  October  1,  1919.  Thereafter  appellee 
entered  Into  correspondence  with  said  houses, 
soliciting  their  commissions  for  herself,  say- 
ing that  she  would  secure  the  services  of  a 
competent  man  to  conduct  the  business.  Sep- 
tember 1,  1919,  appellee  filed  her  bill  in  this 
cause,  praying  a  .dissolution  of  the  partner- 
slilp,  and  that  a  receiver  be  appointed  to 
take  charge  of  the  assets  of  the  partnership, 
and  "to  operate  the  business  until  October  1, 
1919."  At  that  time  the  property  of  the 
firm,  estimated  to  be  worth  not  more  than 
$1,000,  was  In  the  hands  of  appellant.  The 
valne  of  the  good  will  of  the  firm  was  esti- 
mated at  $2,000.  September  19,  1919,  the 
conrt  entered  a  decretal  order,  appointing  a 
receiver  as  prayed,  and  that  order  is  now  as- 
signed for  error. 

In  brief  outline  we  bave  stated  the  facts 
as  tbey  were  made  to  appear  to  the  chancel- 
lor at  the  submission  of  appellee's  naotlon  for 
a  recelrer.  In  addition  we  reproduce  a  letter 
written  by  appellant  to  one  of  the  bouses 
represented  by  the  firm  of  Allen  &  Duke,  this 
for  the  reason  that  the  writing  of  this  and 
similar  letters  nmstltute  the  head  and  f^ont 
of  his  otTendlng  against  the  uberrima  fldes 
of  the  law  of  partnership: 

"Aug.  2,  1919. 

"The  N.  K.  Pairbank  Co.,  New  Tork,  N.  Y. 
—Gentlemen:  The  firm  of  Allen  &  Duke  will 
be  diuolved  October  1,  1919.  The  writer  will 
eontinne  in  business  under  the  firm  name  of  W. 
M.  Doke  Company,  aesodated  with  me  wiU  be 
my  two  brothers,  J.  C.  and  R.  B.  Duke.  R.  E. 
Dnke  haa  been  salesman  for  Allen  &  Dnke 
several  years,  J.  C.  Dnke  has  been  with  Allen 
ft  Dnke  as  sajesman  the  last  fonr  months,  hav- 
ing come  to  ns  from  Swift  &  Company,  where 
be  held  a  responsible  position  for  many  year*. 

"The  new  firm  Is  only  new  in  name,  as  the 
AUen  interest  has  had  no  active  part  in  the 
bnsinesa  since  April,  1914.  The  writer  has 
bad  the  business  in  charge  since  April,  1914, 
and  la  the  only  person  bonded  since  R.  S.  Al- 
len's death  in  October,  1914.  We  desire  to 
eontinne  our  connections  with  yon  under  the 
firm  name  of  W.  M.  Duke  Company  and  do  not 
deem  it  necessary  to  make  new  bonds,  as  I  will 
be  in  complete  charge  of  the  business  and  as 
now  wholly  responsible  for  the  new  firm,  as 
my  two  brothers  associated  with  me  will  con- 
tinue on  the  road  as  salesmen.  Our  entire  pres- 
ent force  will  continue  with  ns  unless  we  later 
deem  it  advisable  to  make  some  clianges. 

"Please  advise  ns  by  retnm  mail,  if  this  ar- 
rangement wHl  be  satisfactory  to  yon, 

"BespectfnDy,  W.  M.  Duke,  by." 

It  will  be  noted  that  the  only  cause  of  com- 
pUint  to  which  appellee  can  lay  any  Just 
dalna  is  that,  j>ending  the  partnership  and 
two  months  in  advance  of  the  agreed  date 
for  a  dissolution,  appellant  sought  to  bring 
tbe  houses,  who  had  been  in  the  habit  of 
sending  their  commissions  to  the  firm.  Into 


such  rdatlon  with  hlmsdf  that,  after  the 
agreed  date  of  dissolution, 'they  would  send 
their  commissions  to  him ;  and  tbe  question 
at  Issue  is  whether  this  action  on  the  part  of 
appellant  Justified  a  dissolution  and  a  re- 
ceiver prior  to  that  date.  The  parties  had 
equal  rights  to  their  irespectlve  interests  in 
the  business  and  property  of  the  firm,  and 
each  had  an  equal  right  of  possession  with 
the  other,  and  the  question,  to  state  it  in  an- 
other form,  is  whether  appellant,  by  solicit- 
ing the  connections  of  the  firm  in  the  manner 
and  to  the  effect  shown  by  his  letters,  so  at- 
tempted to  appropriate  the  gooa  will  of  tbe. 
firm — ^for  he  Is  charged  with  no  wrong  in  re- 
spect of  the  current  business — to  his  own 
benefit  as  that  equity  should  interfere  in  or- 
der to  preserve  the  value  of  the  good  will 
until  a  sale  might  be  ordered  after  the  agreed 
date  of  dissolution.  A  fact  not  heretofore 
stated  may  be  noted  in  this  connection:  Hie 
firm  had  no  lease  beyond  October  Ist  upon 
the  premises  where  its  business  was  being 
carried  on,  and  the  letters  exchanged  between 
the  parties  disclosed  the  fact  that  it  was  In 
contemplation,  pending  the  negotiation  for  an 
amicable  settlement,  that  the  business  should 
be  removed  to  less  expensive  quarters. 

[1,2]  Where  snbetantial  rights  are  Invcdv- 
ed  the  courts  are  slow  to  appoint  a'  receiver  as 
between  parties  whose  relation  to  property  in 
dispute  and  to  each  other  entitles  each  to  an 
equal  right  of  possession,  and,  generally,  in 
the  absence  of  fraud,  waste,  or  danger  of  loss 
or  destruction,  and  where  neither  has  ex- 
cluded the  other  from  his  enjoyment  of  pos- 
session, rents,  or  profits,  a  receiver  will  noi 
be  appointed.     84  Cyc  64. 

In  Dldlake  ▼.  Roden  Grocery  Co.,  160  Ala. 
484,  492,  49  South.  8S4,  22  L.  B.  A.  (N.  S.) 
907,  18  Ann.  Cas.  430,  Simpson,  X,  quoted  an 
old  English  case  to  the  effect  that  the  good 
will  of  a  trade  is  the  probability  that  the 
old  customers  will  resort  to  the  old  place, 
and  he  observed  that  where  a  dissolution  of 
a  partnership  has  been  wrought,  and  noth- 
ing remains  but  the  assets  to  be  sold  and 
distributed  among  the  partners,  the  good  will 
becomes  very  nebulous.  However,  be  rec> 
ognlzed  other  possibilities  of  good  will  by  re- 
ferring to  definitions  in  4  Words  and  Phrasest 
p.  3128.  We  may  refer  also  to  2  Words  and 
Phrases  (Second  Series)  p.  762,  where  many 
definitions  are  quoted.  In  Douthart  y.  Lo- 
gan, 86  ni.  App.  294,  it  was  held,  after  great 
consideration  of  the  authorities,  that,  in  the 
absence  of  a  special  contract,  there  is  no 
such  thing  as  the  good  will  in  a  partnership 
engaged  in  a  commission  business.  The  court 
said  that  they  could  see  no  reason  why  there 
should  be  a  good  will  to  such  a  business 
which  could  exist  indepoident  of  special 
contract,  more  than  in  a  business  purely 
professional,  as  in  the  case  of  a  physician  or 
attorney  at  law. 

In  the  presoit  case,  a  dlssolntion,  to  take 
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place  within  a  yerr  short  time  after  the  bill 
was  filed  had  been  agreed  upon  between  the 
parties  after  which  neither  in  the  absence  of 
an  agreement  with  the  other  wonld  have 
been  entitled  to  use  the  firm  name;  the  firm 
had  no  right  to  its  place  of  business  which 
would  extend  beyond  the  agreed  date  of  dis- 
solution. In  these  circumstances  it  seems 
too  clear  for  argument  that  the  firm  would 
have  nothing  of  value  in  the  way  of  good 
will  to  dispose  of ;  certainly  there  was  noth- 
ing of  that  character  which  could  be  passed 
to  the  purchaser  at  a  Judicial  sale.  What 
then  the  propriety  of  a  receivership? 

As  we  have  before  noted  appellee's  only 
ground  of  complaint  comes  to  this:  That  ap- 
pellant in  advance  of  the  date  agreed  upon 
for  a  dissolution  attempted  by  correspond- 
ence of  which  for  a  time  appellee  bad  no 
notice  to  engage  for  his  own  benefit  the  fa- 
vorable consideration  of  the  old .  customers 
of  the  firm.  The  letter  copied  above  shows 
the  complete  nature  of  his  effort  Our  con- 
clusion that  this  furnished  no  sufilcient 
ground  for  a  receivership  does  not  require 
an  approval  of  the  ethics  of  appellant's  ac- 
tion. It  may  be  said  in  his  favor,  however, 
that  before  entering  upon  this  correspond- 
ence he  had  made  a  persistent,  but  unsuc- 
cessful, effort  to  bring  about  an  amicable 
settlement  of  the  partnership  affairs,  and  had 
made  it  clear  to  his  correspondents,  in  a 
statement  that  was  true,  literally  at  least, 
that  the  partnership  was  to  be  dissolved,  and 
that  he  desired  to  form  connections  for  the 
time  afterward.  If  It  may  be  said  that  a 
nice  regard  for  ethical  considerations  would 
have  prompted  him  to  inform  his  partner  of 
his  purpose  in  advance  of  its  execution,  still 
it  is  true,  in  our  opinion,  that  he  violated  no 
legal  right  of  the  appellee,  isqulty  is  not 
administered  for  the  punishment  of  conduct 
that  may  not  meet  the  approval  of  the  court, 
but  for  the  conservation  of  substantial  legal 
rights.  Our  Judgment  is  that  the  motion 
for  a  receiver  should  have  been  overruled. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  GARDNER  and 
BROWN,  JJ.,  ccmcur. 


<204  Ala.  IS) 
WOOTEN  at  al.  V.  VAUGHN.    (7  DIv.  57.) 

(Supreme  Court  of  Alabama.    Jan.  22,  1920.) 

■Mortgages  <S=»602  —  Mortgagee  properly  re- 
quired to  account  for  rent  on  redemption. 
In  an  action  by  a  mortgagor  against  his 
mortgagee,  from  whom  be  purchased  the  land, 
to  redeem  on  gale  of  the  land  on  foreclosure 
by  a  former  mortgagee  of  a  tract  including  the 


land  in  suit,  being  bought  at  the  foredosure 
sale  by  the  plaintiff's  mortgagee,  held,  that  the 
court  properly  required  mortgagee  to  account 
for  the  rent  for  the  tract  that  plaintiff  por- 
chaaed  from  him. 

Appeal  from  Circuit  Oourt,  De  Kalb  Omn- 
ty;  W.  W.  Haralson,  Judge. 

Bill  to  redeem  by  W.  W.  Vaughn  against 
S.  E.  Wooten  and  others.  From  the  decree 
rendered,  respondents  appefi.1.   Affirmed. 

J.  T.  Vaughn,  brother  of  W.  W.  Vaughn, 
owned  80  acres  of  land,  which  was  covered 
by  a  1500  mortgage  to  Mrs.  MitchelL  Under 
an  agreement  he  was  to  sell  the  land  for 
$1,000,  the  purchaser  to  pay  half  cash  and 
to  assume  this  mortgage.  Wooten  purchased 
the  west  40,  agreeing  to  pay  $600  for  it,  and 
W.  W.  Vaughn  purchased  the  east  40,  but 
paid  no  money  therefor.  Wooten  contends 
that  it  was  agreed  that  he  buy  the  land,  pay 
his  $500,  assume  the  Mitchell  mortgage,  and 
sell  to  W.  W.  Vaughn  the  east  40,  but  that 
the  deeds  were  made  in  his  absence  by  3.  T. 
Vaughn,  conveying  to  Wooten  the  west  40 
and  to  W.  W.  Vaughn  the  east  40.  W.  W. 
Vaughn  afterwards  executed  to  Wooten  a 
mortgage  on  the  east  40  for  $400;  it  bdng 
agreed  that  the  west  40  was  worth  $600  and 
the  east  40  $400.  The  west  40  was  in  the 
possession  of  one  WIgley  under  a  contract  of 
rental  for  three  bales  of  seed  cotton.  W.  W. 
Vaughn  failed  to  pay  his  mortgage  to  Wooten, 
and  in  December  of  that  year  Mrs.  Mitch- 
ell foreclosed  her  mortgage  on  the  entire 
80,  and  Wooten  became  the  purchaser  of  the 
same. 

For  further  facts,  see  former  report  of  this 
case  in  202  Ala.  684,  81  South.  660. 

Isbell,  Scott  ft  Downer,  of  Ft.  Payne,  for 
appellants. 

A.  E.  Hawkins  and  J.  A.  Johnson,  both  of 
Ft  Payne,  for  appellee. 

ANDERSON,  a  J.  This  is  the  second  ap- 
peal In  this  case,  and  the  legal  questions 
were  considered  and  settled  upon  the  former 
appeal,  and  the  present  decree  seems  to  have 
been  in  conformity  therewith.  202  Ala.  6S4, 
81  South.  660. 

It  is  chiefiy  urged  upon  the  present  ap- 
peal that  the  trial  court  erred  in  requiring 
the  appellant  Wooten  to  account  for  the  rent 
for  the  appellee's  40  acres  for  the  year  1916, 
and  in  taxing  the  said  appellant  with  the 
costs.  We  think  tliat  the  evidence  fully  Justi- 
fied the  action  of  the  trial  court  in  this  r» 
spect  and  the  decree  of  the  circuit  court  la 
affirmed. 

Affirmed. 

SAYRB,  GARDNER,  and  BROWN,  JJ.. 
concur. 
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CLINTON  MINING  CO.  v.  LOVELESS. 
(6  DIv.  830.) 

(Supreme  Court  of  Alabama.     Jan.  IS,  1920. 
Behearing  Denied  Feb.  5,  1920.) 


1.  Pleading  «s»S(  17)— Averment  of  causation 
between  negllgenoe  and  Injury,  oontradicted 
by  facts  alleged,  will  be  disregarded. 

Complaints  charging  negligence,  as  in  an 
action  for  death  of  a  servant,  must  allege  facts 
showing  a  proximate  causal  connection  be- 
tween the  negligence  charged  and  the  injury, 
or  must  expressly  charge  the  causation,  such 
a  charge,  though  made  as  a  conclusion,  being 
sufficient;  but  where  the  facts  as  shown  con- 
tradicted the  averment  of  causation,  the  latter 
will  be  disregarded,  as  a  mere  conclusion,  on 
apt  demurrer. 

2.  Pleading  <s=>8(i7)— Complaint  demurrable  In 
averring  as  conclusion  there  was  oausatlon 
between  negligence  and  Injury. 

Administratrix's  complaint  for  death  of  coal 
mine  employ^,  showing  her  intestate  was  in- 
jured in  a  way  and  under  circumstances  foreign 
to  the  mining  company's  alleged  negligence  in 
failing  to  provide  ladder  for  use  in  pulling  down 
loose  rocks,  held  demurrable  in  its  averment 
by  way  of  conclusion  that  negligence  complained 
of  was  cause  of  injury. 

3.  Master  and  servant  «s>l29(4)— Employer 
■ot  liable,  where  negllgenoe  did  not  oaose 
lajary. 

Where  defendant  coal  mining  company's 
negligent  omission  to  furnish  an  employi  a  lad- 
der to  use  in  removing  loose  rock  was  not 
shown  to  have  even  furnished  the  condition,  or 
given  rise  to  the  occasion  by  which  the  injury 
to  plaintiff's  decedent,  when  a  rock  fell,  was 
made  possible,  defendant  is  not  liable  for  the 
death  of  its  employ^. 

4.  Master  and  servant  «=:>96(l)  —  Employer 
■ot  liable  for  death  for  which  Its  negligence 
was  not  the  cause. 

It  is  not  sufficient,  to  subject  an  employer  to 
liability  for  death  of  its  servant,  that  its  neg- 
ligence merely  furnished  the  condition,  or  gave 
rise  to  the  condition,  whereby  the  injury  to  the 
servant  was  made  possible;  such  causation  be- 
ing too  remote  for  judicial  cognisance. 

Appeal  from  drcalt  Court,  Jefferson  Oonn- 
ty :  J<^n  C.  Pugh,  Judge. 

Action  by  Grace  M.  Loveless,  as  adminis- 
tratrix of  the  estate  of  W.  K.  Loveleas, 
against  the  Clinton  Mining  Oompany,  for 
damages  for  the  death  of  her  Intestate  while 
In  Its  employ.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

The  case  went  to  the  jury  on  counts  9  and 
10,  both  of  which  ccmtained  the  following 
statement: 

Plaintiff  claims  of  the  defendant  $30,000  as 
damages,  for  that  heretofore,  to  wit,  on  the  5th 
day  of  July,  1916,  defendant  was  engaged  in 
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the  operation  of  a  mine,  to  wit,  an  ore  miner 
in  Jefferson  county,  Ala.,  and  at  said  time 
plaintiff's  said  intestate,  W.  R.  Loveless,  was 
in  the  service  or  employment  of  defendant  in 
said  mine,  and  whUe  engaged  in  or  about  the 
work  which  he  was  employed  by  defendant  to 
do  in  said  mine,  to  wit,  in  or  about  timbering 
or  preparing  to  timber  or  support  a  certain 
part  of  the  roof  or  top,  a  part  of  said  roof  fell 
upon  or  against  plaintiff's  said  intestate,  and 
as  a  proximate  consequence  thereof  he  was  so 
injured  that  he  died. 


Count  9  diarges  as  follows: 

And  plaintiff  avers  that  the  defendant  negli- 
gently failed  or  refused  to  provide  for  use  ia 
said  mine  reasonably  safe,  suitable,  or  suffi- 
cient implements,  tools,  or  appliances  with 
which,  or  by  means  of  which,  portions  of  the 
top  or  roof  of  said  mine,  which  needed  to  be 
pulled  down  or  removetl,  could  be  pulled  down 
or  removed  with  reasonable  safety;  and  the 
plaintiffs  aver  that,  as  a  proximate  consequence 
and  by  reason  of  the  said  negligent  failure,  re- 
fusal, or  breach  of  duty  on  the  part  of  said 
defendant,  the  said  intestate  was  injured  and 
killed. 

Count  10  charges  as  follows: 

And  the  plaintiffs  aver  that  It  became  and 
was  the  duty  of  said  defendant  to  exercise  rea- 
sonable care  in  and  about  furnishing  reason- 
ably safe,  sufficient,  or  suitable  appliances,  im- 
plements, or  tools  with  which,  or  by  means  of 
which,  rock  or  portions  of  the  roof  in  said 
mine  could  with  reasonable  safety  be  pulled 
down  or  removed;  and  the  plaintiffs  aver  that 
in  order  for  such  portions  of  the  roof  or  top 
of  said  mine  to  be  pulled  down  or  removed  with 
reasonable  safety  it  was  reasonably  necessary 
to  have  a  ladder  or  ladders  or  similar  appllknce 
enabling  the  operator  to  stand  in  a  place  of 
reasonable  safety  while  inspecting  or  removing 
such  portions  of  the  roof  or  top;  and  the  plain- 
tiffs aver  that  the  said  defendant  negligently 
breached  its  said  duty  in  the  premises  in  this: 
It  negligently  failed  or  refused  to  furnish  such 
ladder  or  ladders  or  similar  appliances,  and  as 
a  proximate  consequence  of  the  said  negligence 
said  intestate  was  injured  and  killed  as  afore- 
said. And  the  plaintiffs  aver  that  the  deatk 
of  their  said  intestate  was  the  proximate  con- 
sequence of  the  said  negligence  of  the  said 
defendant  as  aforesaid. 

A  demurrer  to  eacdi  of  the  counts,  assign- 
ing the  following  grounds,  was  overruled  by 
the  trial  court: 

(5)  Because  it  appears  from  the  aUegationa 
of  said  counts  that  plaintiff's  intestate  was  en- 
gaged in  propping  up  the  roof  of  the  mine  at 
the  point  of  accident,  and  it  does  not  appear 
that  he  had  any  need  for  tools  or  implements 
with  which  to  puQ  the  rock  down  which  fell 
upon  him. 

(6)  Because  it  appears  from  the  allegations 
of  the  counts  that  plaintiff's  intestate  was  at 
the  time  of  the  accident  timbering  or  prepar- 
ing to  timber  or  support  a  certain  part  of  the 
roof  or  top  of  the  mine,  from  which  a  ro<^  fell 
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apoB  him  and  caused  his  death,  and  it  does  not 
appear  how  or  io  what  manner  the  failure  to 
famish  implements  with  which  to  pull  down 
the  reck  proximately  contributed  or  caused 
plaintiff's  intestate  to  be  injured. 

(7)  Because,  from  aU  that  appears  in  said 
counts  to  the  contrary,  plaintiff's  intestate  toI- 
untarily  elected  to  timber  or  prop  up  the  por- 
tion of  the  roof  of  the  mine  which  fell  upon 
him,  and  it  does  not  therefore  appear  that  he 
would  have  used  tools  with  which  to  pull  the 
rock  down,  if  he  had  had  them. 

(8)  Because  said  count  fails  to  show  that 
plaintiffs  intestate  did  not  as  a  matter  of  fact 
hare  some  tools  or  implements  with  which  to 
poll  the  rock  down,  but  merely  ayers  that  he 
did  not  have  proper  or  sufficient  tools  and 
implement*,  and  it  does  not  appear  from  the 
allegations  of  said  count  that  said  improper 
tools  or  the  lack  of  sufficient  tools  proximately 
caused  the  death  of  plaintifTs  intestate. 

(9)  Because  it  appears  from  the  allegations 
of  said  counts  that  plaintiff's  intestate  was 
preparing  to  prop  up  that  portion  of  the  roof 
which  fell  upon  him,  and,  from  all  that  ap- 
pears in  said  count  to  the  contrary,  he  volnn- 
tarily  elected  to  prop  the  same  up,  and  not 
pull  any  portion  of  it  down,  and  that  he  would 
not  have  pulled  it  down,  had  he  had  sufficient 
tools  and  implements  at  hand. 

The  trial  was  bad  upon  the  general  Isstie 
and  pleas  of  assumption  of  risk  and  contrib- 
utory negligence.  The  evidence  showed  the 
following  undisputed  facts: 

WilUam  Loveless,  intestate  of  plalntifl, 
was  employed  by  the  defendant  company  as 
a  timber  man,  and  was  a  foreman  in  that 
capacity  when  he  was  killed.  After  talking 
with  Pitts,  the  bank  boss,  Loveless  went  into 
tiie  mine  and  went  directly  to  the  twelfth 
left  heading,  with  two  of  his  mm.  ▲  timber 
supporting  the  roof  near  the  middle  at  the 
"upset"  had  been  blown  down  or  had  fallen, 
and  was  lying  on  the  floor,  and  the  hitch  In 
which  it  had  rested  was  partly  filled  with 
loose  slate  and  ore.  Loveless  stood  to  one 
side,  while  his  two  helpers,  so  ordered  by 
him,  cleaned  out  the  hitch.  Then  he  placed 
his  lamp  on  the  end  of  a  i>ole,  and  held  it  up 
to  examine  the  roof,  which  disclosed  an  ex- 
tensive crack  in  the  overhanging  rock.  Love- 
less looked  at  the  crack,  but  did  not  sound 
the  rock,  to  see  if  it  was  loose.  He  made  no 
remarks  aboat  it,  but  proceeded  to  measure 
the  height  required  for  supporting  timbers, 
and  as  he  was  withdrawing  the  measuring 
instrument  the  rock  fell  upon  him  and  killed 
him  Instantly.  The  defendant  company  did 
not  use  or  provide  ladders  for  its  employes 
in  taking  down  loose  rock  from  the  mine 
roof,  and  the  testimony  of  experts  differed 
as  to  the  necessity  or  propriety  of  using  lad- 
ders for  that  purpose  In  a  mine  having  roof 
as  high  as  defendant's  mine.  Some  of  them 
testified  that  the  better  and  safer  plan  is  to 
use  scaffolding  made  of  timbers,  when  it  is 
necessary  to  get  up  clear  to  the  loose  rock, 


and  there  was  no  testimony  tending  to  diow 
that  that  was  not  a  safe  and  practicable 
way,  though  not  so  quick  and  convenient  as 
the  use  of  ladders.  There  was  no  evidence 
tending  to  show  that  Loveless  thought  the 
rock  was  loose  enough  to  require  its  removal, 
or  that  he  ever  at  any  time  had  its  removal 
in  view,  or  that  he  had  any  design  with  re- 
spect to  It,  other  than  to  support  It  with  tim- 
bers, wMch  he  was  proceeding  to  do  when  It 
fell. 

The  general  afSrmatlve  charge  as  to  each 
count  was  requested  by  the  defendant,  and 
refused,  and  there  was  verdict  and  Judgment 
for  the  plalntifl  in  the  sum  of  $10,000. 

Stokely,  Scrlvner  &  Dominlck,  of  Birming- 
ham, for  appellanL 

Harsh,  Harsh  &  Harsh  and  Erie  Pettns, 
aU  of  Birmingham,  for  appellee. 

SOMBRVILLE,  J.  A  condensed  para- 
phrase of  the  several  counts  of  the  complaint, 
showing  their  essential  features,  may  b» 
stated  as  follows:  (1)  It  was  defendant's  du- 
ty to  furnish  ladders,  or  slmUar  apidlances, 
for  the  use  and  safety  of  Its  workmen  while 
pulling  down  or  removing  loose  dock  (which 
needed  to  be  so  treated)  from  tibe  roof  of  Its 
mine;  (2)  defendant  negligoitly  failed  t» 
famish  such  ladders  or  appllancea;  and  (8) 
as  a  proximate  result  of  that  failure  a  large 
ro<dE  fell  from  the  roof  of  the  mine  upon 
plaintiff's  intestate,  while  be  was  doing  the 
work  he  was  employed  to  do,  vis.  propping 
or  preparing  to  prop  said  rock. 

Several  grounds  of  demurrer  aptly  chal- 
lenge the  sufficiency  of  the  several  counts, 
in  that,  on  the  facts  alleged,  they  show  no 
proximate  causal  connection  between  defend- 
ant's negligent  omission  to  furnish  a  ladder 
for  the  safe  removal  of  the  rock,  and  the 
falling  of  the  rock  on  Intestate  while  be  was 
engaged  In  propping  it  up. 

[1]  Complaints  charging  negligence  must 
allege  facts  showing  a  proximate  causal  con- 
nection between  the  negligence  diarged  and 
the  injury  complained  of,  or,  if  no  such  facts 
are  shown,  or  they  are  equivocal  as  to  the 
Inferoice  of  causation,  they  must  expressly 
charge  the  causation.  Such  a  charge,  thou)^ 
made  as  the  mere  conclusion  of  the  ideader, 
ist  held  to  be  sufficient.  Merriweather  v. 
Sayre  M.  &  M.  Co.,  161  Ala.  441,  49  South. 
916. 

But,  where  facts  are  shown  which  contra- 
dict the  averment  of  proximate  causation, 
the  latter,  being  a  mere  conclusion,  wlU  be 
disregarded  on  apt  demurrer ;  that  U  to  say, 
when  the  facts  and  circumstances  alleged 
generate  a  prima  fade  presumptloa  that 
there  was  no  proximate  causal  connectloa 
between  the  injury  suffered  and  the  negligent 
act  or  omission  charged,  the  mere  averment 
of  such  connection  as  a  conclusion  of  the 
pleader  Is  not  sufficient  as  against  demurrer. 
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8«e  Soathern  Ry.  Co.  ▼.  Shook,  160  Ala.  361, 
43  South.  579;  Thomas,  Admr.  v.  S.-S.  S.  & 
I.  C!o.,  144  Ala.  188.  39  South.  715 ;  Rltch  v. 
KUby,  etc.,  Co.,  164  Ala.  131,  61  South.  877. 

[21  Prima  fade,  the  complaint  here  exhib- 
ited shows  that  Intestate  was  injured  in  a 
way  and  under  circumstances  that  are  whol- 
ly foreign  to  defendant's  alleged  negligence 
In  falling  to  provide  a  ladder  for  some  per- 
son to  use  for  safety  In  pulling  down  loose 
rock.  Having  thus  stated  the  quo  modo  of 
the  injury,  it  was  necessary  for  the  pleader 
to  rebut  the  obvious  presumption  of  non- 
causation  by  averring  facts,  and  not  merely 
a  conclusion,  showing  a  proximate  sequence 
of  cause  and  effect  from  the  negligent  omis- 
sion to  the  injury. 

The  argument  of  plaintiff's  counsel  ia  that 
intestate  may  have  designed  to  pull  down  the 
rock,  knowing  or  concluding  that  it  should 
be  removed,  but  that,  having  no  ladder  or 
other  similar  appliance  available,  he  was 
driven  to  the  expedient  of  propping  it  up  in- 
stead, and  thereby  proximately  driven  to  his 
death.  If  such  assumed  facts  are  sufficient 
to  support  the  theory  of  proximate  causal 
connection,  which  we  need  not  now  deter- 
mine, they  ought  at  least  to  have  been  aver- 
red in  the  complaint.  We  hold  that  the  de- 
murrers to  counts  8,  9,  and  10,  aptly  chal- 
lenged their  sufficiency  In  this  regard,  and 
that  they  were  well  taken  and  should  have 
been  sustained.  In  overruling  them  the  tri- 
al court  committed  prejudicial  error. 

[3, 4]  The  conclusion  Is  still  clearer,  on  the 
evidence  adduced,  that  the  defendant  was  en- 
titled to  have  the  general  affirmative  charges 
given  to  the  Jury  in  its  behalf  as  requested. 
There  was  not  a  particle  of  evidence  to  lend 
support  to  the  theory,  essential  to  plaintiff's 
case,  that  defendant's  omission  to  furnish  a 
ladder  or  other  appliance  by  means  of  which 
the  intestate  might  have  safely  pulled  down 
this  rock,  was  the  proximate  cause,  in  a  le- 
gal sense,  of  his  death  as  it  actually  happen- 
ed. It  does  not  appear  that  he  even  suspect- 
ed that  the  rock  was  so  loose  and  dangerous 
that  it  was  his  duty  to  remove  it,  nor  that  he 
ever  liad  the  remotest  intention  or  wish  to 
do  so.  Such  an  Intention  or  conclusion  on 
his  part,  and  his  compulsory  choice  of  prop- 
ping the  rock,  if  relevant,  must  be  inferred 
from  the  evidence,  and  there  was  not  a  sin- 
gle fact  in  evidence  to  raise  those  inferences 
attove  the  realm  of  Idle  and  unauthorized 
conjecture.  Indeed,  the  evidence  affirmative- 
ly refutes  them,  so  that  defendant's  negli- 
gent omission,  if  conceded,  does  not  appear 
to  have  even  furnished  the  condition,  or  giv- 
en rise  to  the  occasion,  by  which  the  injury 
was  made  possible — a  form  of  causation 
which  the  law  regards  as  too  ronote  for  ju- 
dicial cognizance.  Garrett  v.  Ia  &  N.  R.  R. 
Co.,  196  Ala.  52,  71  South.  685. 

Other  questions  need  not  be  considered. 


For  the  errors  noted,  the  judgment  win  be 
reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

ANDERSON,  0.  X,  and  McOI/HLLAN  and 
THOMAS,  JJ,  concur. 


(204  Ala.  61) 
CITY  CLEANING  CO.  v.  BIRMINGHAM 
WATERWORKS  CO.    (6  Div.  995.) 

(Supreme  Court  of  Alabama.    Jan.   16,  19S0. 
On  Rehearing,  Feb.  6,  1920.) 

I.  Appeal  and  error  «=>g28(3)— Where  bill  of 
exceptions  did  not  oontaln  all  of  the  evidenoe, 
instruotlon    presumed  correct.      .    , 
Where  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all,  or  subetantiany  all,  the 
evidence,  reasonable  presumptions  wUl  be  in- 
dalged   hi   favor   of   the    rulings   of   the   trial 
court,  and  an  instruction  predicated  on  a  find* 
ing  on  the  evidence  will  not  be  reviewed. 

3.  Waters  and  water  course*  «=>203 (3)— Wa- 
terworks oompany  cannot  obarae  dlMrlmlna- 
tory  rates. 
A    waterworks    company    cannot    lawfi^ 

make  and  enforce  discriminatory  rates  to  the 

several  members  of  a  dass. 

3.  Waters  and  water  ootirse*  «s>203(l3)--lB 
an  action  for  damages  for  cutting  ott  water, 
questions  held  proper. 

In  an  action  for  damages  for  cutting  off 
water  from  a  building,  questions  whether  the 
defendant  company  had  been  charging  the  rate 
tendered,  and  thereafter  accepted  such  minimum 
rate  and  tamed  on  the  water,  were  proper, 
tending  to  show  that  a  greater  rate  demanded 
was   discriminatory. 

4.  Evidence  «=332— Judicial  notfce  taken  of 
ordinances. 

Under  Acts  1915,  p.  294,  f  7,  courts  take 
jndicial  notice  of  ordinances  of  the  city  of  Bir- 
mingham. 

5.  Waters  and  water  courses  <3=>203(  1 3)— Evi- 
denoe of  previous  water  rates  admissible. 

In  an  action  for  damages  for  wrongful  turn- 
ing off  of  water,  evidence  that  the  bnilding  was 
equipped  with  only  one  meter  and  the  water 
was  on,  and  that  the  owner  had,  immediately 
before  leasing,  paid  according  to  the  meter  rate, 
had  a  tendency  to  show  that  the  meter  rate 
obtained  when  the  lessees  tendered  the  minimum 
rate  under  the  ordinance. 

6.  Waters  and  water  coarsee  «=»203(I3)— That 
defendant,  after  turning  off  water,  furnished 
water  for  minimum  charge,  admissible. 

In  an  action  for  damages  for  cutting  off 
water,  where  plaintiffs  asserted  that,  though 
they  tendered  the  minimum  charge,  defendant 
demanded  a  greater  charge,  evidence  that  de- 
fendant thereafter  accepted  the  minimum 
charge  claimed  to  have  been  tendered  was  ad- 
missible on  the  question  whether  there  was  an 
actual  tender  before  service  was  discontinued. 
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7.  Water*  and  water  eoaraes  «=9203(I3)— 
Measure  of  damagea  for  oatflng  off  water 
Is  loss  of  rents. 

Where  a  water  company  improperly  cut 
oif  water  from  a  building  which  plaintiffs  had 
rented,  measure  of  damages  is  the  loss  of  rents 
of  the  building. 

On  Rehearing. 

8.  Appeal  and  error  «=s>l97(l)— Variaaca  not 
ground  of  exeeptioa,  unless  oailed  to  atten- 
tion of  trial  ooart. 

Under  rule  84  (176  Ala.  zxi),  a  defendant 
cannot  take  advantage  of  the  variance  between 
the  pleading  and  proof,  where  the  matter  was 
not  called  to  the  attention  of  the  trial  court, 
and  it  could  be  cured  by  amendment. 

Appeal  from  Clrcnit  Court,  J^erson  Coun- 
ty; C.  W.  Ferguson,  Jndge. 

Acttoh  by  tbe  City  Cleaning  Company,  a 
IMtrtnersblp  composed  of  R.  R.  Hudson  and 
W.  OUmore  against  the  Birmingham  Water- 
works Conymny,  for  damages  for  cutting  off 
their  water.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

It  appears  ftom  the  evidence  that  plain- 
tiffs tendered  defendant  $2.25  as  the  mini- 
mum quarterly  charge  for  water  rents  for 
their  building,  and  that  the  defendant  re- 
fused the  tender,  demanding  $6.75  as  a  min- 
imum quarterly  charge,  and  upon  plaintiffs' 
refusal  to  pay  the  same  cut  off  the  water  on 
July  10th,  and  it  remained  cut  off  until  Sep- 
tember 10th  following. 

W.  T.  Edwards,  of  Birmingham,  for  ap- 
pdlants. 

Percy,  Benners  ft  Burr,  of  Birmingham, 
for  appellee. 

THOMAS,  J.  [1]  Where  the  bill  of  excep- 
tions does  not  purport  to  set  out  all,  or  sub- 
stantially all,  of  the  evidence,  reasonable 
presumptions  will  be  Indulged  in  favor  of  the 
ruling  of  the  trial  court.  Crow  v.  McKown, 
192  Ala.  480,  482,  68  South.  341,  U  R.  A. 
1915E,  372 ;  Brannon  v.  City  of  Birmingham, 
177  Ala.  419,  422,  59  South.  63;  Sou.  Hdw. 
&  Supply  Co.  V.  Standard  Equip.  Co.,  165  Ala. 
582,  585,  51  South.  789 ;  McDonald  v.  Wood, 
118  Ala.  589,  596,  24  South.  86 ;  Gen.  A.  F.  ft 
L.  Ins.  Co.  V.  Shields,  9  Ala.  App.  214,  220, 
62  South.  400.  In  the  condition  of  the  rec- 
ord, we  will  not  review  an  Instruction  pred- 
icating a  finding  upon  the  evidence. 

[21  The  question  of  primary  importance 
sought  to  be  presented,  whether  the  water- 
works company  may  make  and  enforce  dis- 
criminatory rates  to  the  several  members  of 
a  class,  has  been  answered  in  the  negative 
by  our  court  B.  R.,  L.  &  P.  Co.  v.  Littleton, 
201  Ala.  141,  77  South.  565,  570;  City  of 
Montgomery  v.  Greene,  180  Ala.  322,  60 
South.  900;  City  of  Mobile  v.  Bienville  Wa- 
ter Supply  Co.,  180  Ala.  370,  384,  30  South. 
446 ;  State  ex  rel.  Weatherly  v.  Birmingham 


Waterworks  Co.,  188  Ala.  888,  64  South.  23» 
Ann.  Cas.  1916B,  166;  Birmingham  Water- 
works Co.  V.  Brown,  191  Ala.  457,  450,  BT 
South.  613,  L.  R.  A.  1916D,  1086;  Birming- 
ham W.  W.  Co.  V.  Hernandez,  196  Ala.  438, 
71  South.  443,  U  R.  A.  1916E,  258;  Birming- 
ham Waterworks  Co.  v.  Truss,  135  Ala.  630,. 
83  South.  667. 

[3-1]  On  the  trial  the  questions,  "Do  you 
know  whether  or  not  they  have  l>een  furnish- 
ing water  for  the  same  people  for  $2.25  sinco 
that?"  (turning  the  water  on),  and  "State 
whether  or  not,  after  the  water  was  turned 
bade  on,  the  defendant  accepted  $2.25  mini- 
mum charges  per  quarter,  or  tbe  same 
amount  you  had  tendered  them  before  they 
cut  the  water  off,"*  were  sought  to  be  pro- 
pounded by  plaintiffs,  to  which  defendant's 
objections  were  sustained,  and  exceptions  re- 
served. The  purpose  was  to  show  that  the 
$2.25  tendered  was  the  minimum  charge  per 
quarter  to  customers  of  the  class  of  which 
was  their  landlord,  and  to  which  plaintiff 
insists  they  were  entitled.  Such  evidence 
tended  to  show  that  the  $6.75  minimum 
quarterly  charge,  demanded  by  defendant  of 
tbe  plaintiff  at  the  time  such  tender  was 
made,  was  discriminatory  against  them  as 
tenants.  The  owner  of  the  building  testified 
he  had  leased  the  entire  building  to  plain- 
tiffs and  that  "they  were  the  owners  during 
the  lease." 

We  take  Judicial  knowledge  of  the  ordi- 
nances of  the  city  of  Birmingham  (Acts  1916, 
J  7,  p.  294 ;  Birch  V.  Ward,  200  Ala.  U8,  75 
South.  566;  B.  B.  L.  ft  P.  Co.  v.  Eyser,  82 
South.  151),  and  are  advised  of  the  water 
rates  to  owners  or  occupants  of  such  build- 
ings by  the  terms  of  the  ordinance  having 
application.  Ordinance  of  City  of  Birming- 
ham, 289-0,  adopted  February  24,  1915.  The 
pertinent  ordinance  is  divided  into: 

"Section  First  Via*  Kate*.  •  •  •  For 
dwelling  of  three  rooms,  or  leas,  $lJiO  per 
quarter.  •  •  •  Store,  shop,  office  or  res- 
taurant, each,  according  to  siae  and  occupation, 
$1.50  to  $2.00  per  quarter" 

— and: 

"Section  Second.  Ifefar  Sate*.  •  •  • 
Where  a  meter  is  placed  upon  a  service  pipe 
supplying  water  to  two  or  more  stores,  shops, 
offices  or  restaurants  (the  owner  paying  the 
water  bill  for  the  entire  premises)  the  minimum 
quarterly  diarge  shall  be  two  dollars  and  twen- 
ty-five cents  ($2.26)  for  three  stores,  shopa, 
offices  or  restaurants,  or  less,  and  proportionate 
thereto,  based  upon  the  total  number,  where 
there  are  more  than  three  stores,  shops,  offices 
or  restaurants  so  supplied  by  one  service  pipe;" 

The  premises  in  question  were  described 
by  its  owner  as  being  a  double  house — 

"two  stores  under  one  roof,  with  separate 
entrances  to  the  two  stores,  then  there  was  in 
the  middle  a  stairway  upstairs  eight  rooms  np- 


«=»For  other  eases  see  same  topic  and  KBT-NUMBfiR  In  all  K«»-Numb««i  Dlaeeta  and  Indexes 


Digitized  by 


Google 


Ala.) 


MoWIIililAMS  ▼.  BIRMINaHAM  SOUTHEIUT  B.  CO. 

(86  Bo.) 


293 


stairs,  all  entrances  separate,  the  eight  rooms 
were  ordinary  size,  all  baUding  had  altogether 
one  meter." 

He  Indicated  tlie  coarse  of  water  from  tbe 
street  as  follows: 

"It  comes  from  the  street  to  the  right-hand 
■tore,  and  through  the  second  store  and  up- 
stairs; had  a  closet  and  sink  in  th«  store. 
*  *  *  The  same  service  pipe  went  around  to 
the  other  store  •  •  •  (where  there  was  a 
closet  and  a  sink) ;  then  the  same  seryice  pipe 
went  upstairs;  water-closet  and  bathtub  up- 
•tairs.  There  were  three  departments  of  the 
otore,  each  having  separate  entrances,  and  all 
anppUed  by  the  same  service  pipe,  each  having 
a  plumbing  equipnient  in  it;"  that  the  building 
had  "altogether  one  meter";  that  when  plaintiffs 
moved  therein  "the  water  was  on,"  but  was 
cnt  oB  by  defendant  after  tender  of  a  service 
diarge  of  $2.26  was  made  by  plaintiffs  to  an 
officer  of  the  waterworks  company;  that  the 
minimum  meter  rate  to  the  owner  of  such  build- 
ing was  $2.25  per  quarter.  The  fact  that  the 
building  and  water  service  line  from  the  street 
through  the  bnilding  were  equipped  with  only 
"one  meter,"  and  the  "water  was  on"  when 
plaintiffs  moved  into  the  building,  and  that  tbe 
owner  had  immediatdy  theretofore  paid  ac- 
cording to  the  meter  rate,  was  a  tendency  of 
evidence  that  the  meter  rate  obtained  when 
plaintiffs  tendered  the  minimum  charge  for 
water  service  before  the  water  was  cut  off. 

[I]  nie  fiict  that  defendant  furnished  wa- 
ter to  plaintiffs  onder  the  same  ordinance, 
at  and  for  the  sum  of  $2.26  per  quarter  mtn- 
Jmum  meter  charge,  Immediately  before  de- 
fendant had  refused  to  continue  the  water 
service,  and  that  the  company  thereafter  ac- 
cepted the  same,  was,  or  would  have  been,  a 
circumstance  to  be  considered  by  the  Jury  in 
determining  whether  plaintiffs  had  offered  to 
pay  or  tendered  to  defendant  the  amount  of 
the  mfaimum  charge  for  water  service  be- 
fore that  service  was  discontinued.  So  of 
the  questions  seeldng  to  elicit  the  fact 
whether  defendant  had  been  furnishing  wa- 
ter under  said  ordinance  to  the  plaintiffs  for 
$2.25  since  the  water  was  turned  on,  after  in- 
stant salt  was  brought 

[7]  As  an  element  of  damages,  plaintiffs 
should  have  been  permitted  to  oSei  evidence 
of  bow  long  the  water  remained  cnt  off,  and 
whether  plaintiffs  had  lost  rents  (and,  tf  so, 
the  amount  of  sncb  losses)  for  any  part  of 
the  building  by  reason  of  defendant's  failure 
to  furnish  water  after  the  proper  charges 
had  been  paid  or  tendered  to  defendant. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  tbe  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  McGUBLItAN  and 
SOia!RVIIiL.I},  JJ.,  concur. 

On  Rehearing. 

THOMAS,  J.  [8]  We  are  not  prepared  to 
say  tbat  the  toider  made  was  not  referable  to 


the  contract  of  Hudson  and  Gllmore,  doing 
business  as  partners ;  but  If  such  was  not 
the  case,  the  variance  was  not  called  to  tbe 
attention  of  tbe  court  as  was  required  by 
rule  34  (175  Ala.  zzi).  Bowdoln  v.  Ala. 
Chemical  Ck).,  201  Ala.  582,  79  South.  4; 
Lawrenceburg  Roller  Mllla  Co.  v.  Jones  & 
Co.,  85  South.  719 ;  U.  S.  H.  &  A.  Ins.  Go.  T. 
Ooln,  197  Ala.  684,  78  South.  117 ;  Morrison 
V.  Clark,  196  Ala.  670,  72  South.  306. 

We  should  have  stated  of  the  evidence 
sought  to  be  elicited  by  foregoing  questions 
that  It  did  not  tend  to  change  the  terms  of 
the  ordinance  contract  having  application, 
but  to  show  the  class  to  which  plalntUIs,  as 
consumers  of  water,  belonged,  and  tbe  rate 
obtaining  as  to  such  class. 

Application  for  rehearing  overruled. 


(lMAIa.6S) 
MoWILLIAMS  V.  BIRMINGHAM  SOUTH- 
ERN R.  CO.     (6  DIv.  982.) 

(Supreme  Court  of  Alabama.    Feb.  5,  1920.) 

1.  Pleading  «E»20S(i)— General  demurrer  ov«r> 
mied. 

Under  Code  1907,  |  6340,  demurrers  which 
are  only  general  will  be  overruled. 

2.  Pleading  ^=>200  —  Demurrer  held  too  gen- 
eral. 

A  ground  of  demurrer  that,  "the  facts  set 
forth  *  •  •  as  constituting  negligence  •  •  • 
do  not,  as  matter  of  law,  charge  negligence," 
was  general,  and  properly  overruled  under  Code 
1907,  I  5340. 

3.  Appeal  and  error  <3=»680(2)— Ovemillng  of 
demurrer  not  appearing  In  record  not  re- 
viewed. 

No  demurrer  addressed  to  special  replica- 
tions appearing  in  the  record,  action  of  the 
court  in  overruling  defendant's  demurrers  to 
such  special  replications  cannot  be  reviewed. 

4.  Trial  <S=»83 (2)— General  objeotlon  to  evi- 
dence properiy  overruled. 

In  an  action  for  death,  court  did  not  err 
in  overruling  an  objection  to  testimony  de- 
scriptive of  ages  and  conditions  of  Intestate's 
minor  brothers  on  the  ground  that  the  testi- 
mony was  "immaterial,  irrelevant,  or  incompe- 
tent"; it  not  appearing  nntH  subsequently  that 
both  parents  of  the  Intestate  were  living,  un- 
der Code  1907,  U  2486,  3912,  8754,  3763. 

5.  Trial  «=s>98— Party  matt  move  for  afflnma- 
tive  action  If  deoiaratlon  In  excluding  evi- 
dence Insuflloient 

If  a  party  was  not  satisfied  with  a  declara- 
tion of  the  court  that  certain  evidence  was 
irrelevant  when  excluding  ii,  he  should  have 
moved  to  court  to  farther  affirmative  action  in 
the  premises. 

t.  Appeal  and  error  «=>499(S)— Objeotlon  to 
question  most  dVselose  ground. 

Ruling  of  the  court  on  an  objection  to  a 
question   cannot  be   complained  of  where  the 
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record  does  not  fiseloM  the  statement  of  any 
ground  of  objection. 

7.  Master  and  servant  «=s>243(9)— Mere  habit- 
ual oustoinary  violation  of  rule  does  not  sh»w 
aiiandoament. 

Mere  habitual  customary  violation  of  a 
rule,  which  an  employ^  has  agreed  in  writing 
to  obey,  will  not  suffice  to  show  its  abandon- 
ment or  abrogation  in  order  to  aroid  its  bind- 
ing quality,  because  its  violation  must  have 
been  of  such  persistent,  loug-coTitiiiued  char- 
acter, known  to  officers  or  superior  employes 
authorized  to  bind  the  employer  by  acquiescence 
in  its  abrogation,  as  to  evince  an  assent  to  the 
rule's  nonobserrance. 

8.  Matter  and  eervaiit  «=>274(7)— Cuetomwy 
violation  of  rule  by  employ^  admissible. 

In  an  action  for  death  of  an  employ^,  tes- 
timony as  to  the  customary  speed  of  trains 
over  the  line  at  the  point  where  decedent's  train 
collided  was  admissible  as  tending  to  show 
abrogation  of  a  rule  that  employi  had  agreed 
to  in  writing  concerning  speed  of  trains,  not- 
withstanding the  rule  that  mere  habitual  cus- 
tomary violation  of  such  a  rule  will  not  suf- 
fice to  show  its  alMUidonment  or  abrogation. 

9.  New  trial  «s>76(S)— Verdlet  for  $32,500 
good  arounda  for  new  trial. 

In  an  action  for  death,  it  coold  not  be  said 
that  the  court  erred  in  granting  new  trial  on 
the  ground  of  excessiveness  of  damages,  ver- 
dict being  for  $32,500,  even  though  the  dam- 
ages were  punitive,  under  Code  1907,  {  2486. 

Appeal  froin  Circuit  Cotirt,  Jefferson  Coon- 
ty ;  Romalne  Boyd,  Judge. 

Action  by  Sudle  N.  McWlUlams,  as  admln- 
Istratrix  of  the  estate  of  L.  !>.  McWllIinms, 
against  the  Binnln^uun  Southern  Railway 
Company  for  damages.  From  an  order  set- 
ting aside  a  Judgment  In  her  favor,  plaintiff 
appeals.  Afllrmed.  The  complaint  Is  as  fol- 
lows: 

Connt  1: 

The  plaintiff,  suing  as  the  administratrix  of 
the  estate  of  Ix>uis  Lee  McWilliams,  deceased, 
claims  of  the  defendant,  a  corporation,  the  sum 
of  $100,000  as  damages,  for  that  heretofore,  to 
wit,  on  October  3,  1916,  plaintiff's  intestate 
was  employed  by  the  defendant  as  a  locomotive 
engineer,  and  while  in  the  discharge  of  his 
duties  under  said  employment  on  said  date,  in 
the  nighttime,  plaintifTs  intestate  was  driving 
a  locomotive  engine  along  a  railway,  drawing 
behind  the  said  engine  a  ladle  of  hot  metal, 
when  the  said  engine  collided  with  a  railroad 
car  standing  upon  the  said  railway,  by  reaaon 
of  wliich  collision  said  hot  metal  was  caused  to 
spin  upon  plaintiff's  intestate,  and  injured  him 
so  that  he  died. 

And  plaintiff  alleges  that  the  injnry  and  death 
of  her  said  intestate  were  proximately  caused 
by  reason  of  a  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  defendant, 
which  said  defect  arose  from  or  had  not  been 
remedied   or   discovered,   owing   to   the   negli- 


gence of  the  defendant  or  of  some  person  in 
the  service  of  the  defendant  and  intrusted  by  it 
with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  proper  condition. 
Said  defect  complained  of  consisted  in  tliis: 
The  headlight  on  said  engine  was  defective. 

Count  2,  same  in  Its  statements,  and  adds: 

And  plaintiff  avers  tliat  the  injuries  and 
death  of  her  intestate  were  proximately  caused 
by  reason  of  the  negligence  of  a  person  in  the 
service  or  employment  of  the  defendant,  tiie 
name  of  which  said  person  is  unknown  to  plain- 
tiff, and  which  said  person  bad  the  diarge 
or  control  of  a  signal,  points,  locomotive,  en- 
gine, car,  or  train  upon  a  railway,  in  that  the 
said  person  negligently  caused  or  allowed  said 
car  to  be  left  upon  said  railway  without  sig- 
nals or  warnings  to  plaintiff's  intestate  of  the 
presence  and  position  thereof. 

Count  4,  same  In  Its  statements  as  eonnt 
1,  and  adds: 

And  plaintiff  avers  that  the  injnry  and  death 
of  her  said  intestate  were  proximately  caused 
by  the  negligence  of  the  defendant,  wliich  neg- 
ligence consisted  in  this:  The  defendant  neg- 
ligently failed  to  furnish  the  plaintiffs  intestate 
with  reasonably  safe  and  suitable  tools  and 
appliance  with  which  to  perform  his  said  work, 
to  wit:  The  headlight  on  said  engine  was  not 
reasonably  safe  and  suitable  for  said  work. 

The  demurrers  were  as  follows,  to  eadi 
count  separately  and  severally: 

(1)  It  does  not  appear  that  defendant  has 
violated  any  duty  which  it  owed  to  the  plain- 
tiff's intestate. 

(2)  No  facts  showing  as  matter  of  law  that 
any  duty  to  the  plaintUTs  intestste  was  de- 
volved upon  the  defendant. 

(8)  The  relations  existing  between  plaintifTs 
intestate  and  defendant  at  the  time  such  in- 
juries were  received  is  not  sufficiently  set  forth 
and  described. 

(4)  It  does  not  sufficiently  appear  that  there 
was  any  causal  connection  between  the  injuries 
received  by  plaintiff's  intestate  and  the  alleged 
negligence  complained  of. 

(5)  It  does  not  appear,  except  as  a  eonda- 
sion  of  the  pleader,  that  defendant,  its  serv- 
ants or  agents  for  whose  acts  it  was  responu- 
ble  legally,  were  guilty  of  any  negligence. 

(6)  The  alleged  negligence  of  the  servants 
or  agents  charged  with  negligence  is  not  suffi- 
ciently set  forth  or  described  in  the  complaint. 

(7)  The  facts  set  forth  in  said  complaint  as 
constituting  negligence  on  the  part  of  the  de- 
fendant or  its  servants  or  agents  do  not,  as 
matter  of  law,  charge  negligence. 

(8)  It  does  not  sufficiently  appear  from  said 
complaint  that  at  the  time  said  servants  or 
agents  of  defendant  committed  the  acts  com- 
plained of  the  defendant  was  then  legally  lialde 
to  the  plaintiff's  intestate  on  account  of  the 
commission  of  said  acta. 

(9)  Does  not  appear  that  the  servants  or 
agents  of  defendant  whose  acts  are  complained 
of  were  at  that  time  acting  witliin  the  line 
and  scope  of  their  employment  by  defendant. 

(10)  The  alleged  negligence  of  the  superin- 


e=3For  other  cases  see  lame  topic  and  KEY-NUMBBR  In  ill  Key-Mumtiered  DtgestS  and  Indexes 


Digitized  by 


Google 


Ata.) 


McWILLIAMS  y.  BIRMIN&HAM  SOUTHERN  R. 

(86  So.) 


CO. 


295 


tendent  of  the  def«iidant  charged  with  negli- 
gence is  not  sufficiently  set  forth  or  described. 

(11)  The  alleged  defect  in  the  condition  of 
the  wars,  works,  machinery,  plant,  etc.,  used 
in  or  connected  with  the  businesa  of  the  de- 
fendant, is  not  sufficiently  set  forth  and  de- 
scribed. 

(12)  It  does  not  appear  as  a  matter  of  law 
that  there  was  a  defect  in  the  conditton  of 
the  ways,  works,  machinery,  plant,  etc.,  con- 
nected with  or  used  in  the  business  of  the  de- 
fendant 

(13)  It  does  not  appear  with  sufficient  cer- 
tainty what  duty  the  defendant  owed  to  the 
plaintiff's  intestate. 

(14)  For  that  the  averments  of  said  counts 
do  not  constitute  actionable  negligence. 

(15)  Said  counts  state  no  cause  of  action 
•gainst  this  defendant. 

Bnrgln  &  JTenklns,  of  Btnnlngbam,  for  ap- 
pellant 

Percy,  Bennem  &  Burr,  of  Birmingham,  for 
appellee. 

McCLEHXAN,  J.  This  appeal  is  prosecut- 
ed by  the  plaintiff  (appellant)  to  review, 
alone,  tbe  action  of  the  trial  court  in  grant- 
ing tbe  motion  for  new  trlaL  It  contained 
94  grounds;  but  only  a  part  of  the  grounds 
assigned  are  pressed  In  brief  for  appellee  as 
Justifying  the  action  of  the  court  in  granting 
the  motion  for  new  trial.  Louis  McWllllams 
was  a  locomotive  engineer,  in  defendant's 
(appellee's)  service,  on  one  of  the  "hot  metal 
runs"  between  furnaces  at  Bessemer  and  the 
steel  mill  at  Ensley;  and  pn  the  night  of 
October  8,  1918,  while  making  the  run  in- 
dicated, moving  one  ladle  of  hot  metal,  a  colli- 
sion occurred,  within  the  "yard  limits"  of 
Bnsley,  between  his  engine  and  a  "cut"  of 
cars  left  on  the  main  track  by  another  train 
crew  of  the  defendant  (appellee)  that  was  en- 
gaged in  switching  in  or  about  the  Ensley 
yards. 

[1-3]  The  submission  to  the  Jury  was  con- 
fined to  the  averments  of  counts  1,  2,  3,  and 
4,  and  the  issues  consequent  upon  pleading 
to  the  averments  of  those  counts.  Counts 
1,  2,  and  3  were  designed  to  state  a  cause  of 
action  under  our  Employers'  Liability  Act 
(Code,  S  3910),  and  count  4  attributed  intes- 
tate's death  to  this: 

"The  defendant  negligently  failed  to  furnish 
tbe  plaintiff's  intestate  with  reasonably  safe 
and  suitable  tools  and  appliances  with  which 
to  perform  his  said  work,  to  wit,  the  head- 
light on  said  engine  was  not  reasonably  safe  and 
suitable  for  said  work." 

This  count  was  Intended  to  declare  upon  a 
breach  of  a  common-law  duty,  and  is  to  l>e 
referred  to  our  Homicide  Act  (Code,  |  24S6), 
where  the  damages  recoverable  are  punitive 
only.  Count  1  attributes  intestate's  Injury 
and  death  to  a  defect  In  the  condition  of  the 
ways,  etc.,  within  the  purview  of  subdivision 
1  of  Code  (section  3810);  count  2,  to  a 
breach  of  duty  by  a  superintendent,  under 


subdivision  2  of  that  statute  (secUon  3910); 
and  count  3,  to  a  breach  of  duty  by  a  per- 
son.  In  defendant's  service,  who  had  charge 
or  control  of  a  signal,  etc.,  under  subdivi- 
sion 5  of  the  statute  (section  3910).  The  re- 
port of  the  appeal  will  reproduce  the  sub- 
stance of  counts  1,  2,  and  3,  and  the  demur- 
rers to  them  as  well  as  to  count  4.  If  any 
of  the  grounds  of  these  demurrers  were  not 
general  only,  and  hence  due  to  be  overruled 
under  Code,  {  6340,  they  were  without  merit, 
and  were  properly  overruled.  The  only 
ground  nrged  In  brief  as  against  count  4  was 
ground  7;  and  It  was  general.  No  demur- 
rers addressed  to  special  replications  2,  3, 
and  4  appearing  in  the  record,  the  action  of 
the  court  In  overruling  defendant's  demur- 
rers to  these  special  replications  cannot  un- 
der the  familiar  rule,  be  reviewed.  TMs 
state  of  the  record  forbids  an  authoritative 
pronouncement  upon  Important  questions  tS 
which  counsel  have  devoted  enlightening  ar- 
gument. The  Judgment  entry  recites  that  the 
defendant's  demurrer  to  special  replication  6 
was  sustained,  a  ruling  In  favor  of  defendant 
that  was  not,  of  course,  a  ground  of  the  mo- 
tion. These  considerations  dispose  of  all 
the  grounds  of  the  motion  for  new  trial  that 
are  referable  to  action  taken  by  the  trial  court 
In  passing  on  the  sufficiency  of  the  pleading. 
In  addition  to  a  general  traverse  of  the 
averments  of  counts  1, 2,  8,  and  4,  the  defend- 
ant interposed  pleas  2  to  11,  inclusive,  to 
each  count  of  the  complaint.  All  of  these 
pleas  proceed  upon  the  theory  that  intestate 
was  guilty  of  contributory  negligence,  bar- 
ring a  recovery  If  sustained  In  the  proof. 
They  respectively  averred,  either  intestate's 
reckless  operation  of  the  engine  under  the 
circumstances  described,  or  his  violation  of 
rules  of  the  employer,  or  warning  given  him 
by  a  superior  with  respect  to  the  operation 
of  his  engine  in  the  "yard  limits"  where  the 
collision  occurred,  or  the  binding  quality  of 
rules  because  intestate's  employment  by  de- 
fendsmt  was  predicated  of  their  acceptance 
and  his  written  agreement  to  obey  them  in 
his  service.  The  plaintiff,  besides  Joining 
issue  on  each  of  tbe  pleas,  interposed  special 
replications  2,  3,  and  4  (omitting  reference  to 
special  replication  6  for  the  reas(Hi  already 
stated).  Special  replication  2  set  up,  in  ef- 
fect a  conflict  between  the  "schedule,"  con- 
stituting, it  Is  Indicated,  special  instruc- 
tions— ^he  was  required  to  make  on  the  run 
in  question  and  the  rules  asserted  In  some  of 
the  pleas — ftnd  averred  the  impossibility 
"under  usual  and  ordinary  conditions"  of 
making  the  "sdiedule"  and  at  the  same  time 
observing  the  rules  pleaded.  The  certainty 
that  this  replication  should  be  free  from  crit- 
icism. If  not  more — because  of  Its  omission  to 
aver  such  circumstances  as  would  bring  the 
occasion  of  Intestate's  Injury  and  death  with- 
in tike  "usual  and  ordinary  conditions"  allud- 
ed to  in  the  r^Ucations,  and  because  of  tbe 
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allegation  of  the  pleader's  conclusion  that 
the  "schedule"  and  the  rules  pleaded  could 
not  have  been  both  observed  on  this  occa- 
sion— ^mlght  be  attained  by  the  averment  of 
facts  conducing  to  the  conclusions  assumed 
or  alleged.  The  absence  of  demurrers  before 
mentioned  forbids  any  authoritative  decision 
of  these  matters  at  this  time.  Our  purpose 
is  simply  to  draw  attention  to  the  stmcture 
and  substance  of  this  replication.  Special 
replications  3  and  4  proceeded  on  the  theory 
of  a  waiver  of  the  binding  force  of  the  rules 
set  up  in  the  pleas.  Their  sufSdency  cannot, 
as  stated,  be  considered. 

[4,  B]  The  plaintiff  was  permitted  to  ad- 
duce much  testimony  descriptive  of  the  ages 
and  conditions  of  intestate's  minor  brothers. 
The  only  objections  were  that  this  testimony 
was  immaterial,  irrelevant,  or  lncomi)etent 
According  to  the  joint  effects  of  Code,  H  2486, 
3912,  3763,  and  3754,  the  possible  benefici- 
aries of  the  damages  recoverable  were,  in 
the  contingencies  that  the  intestate  left  no 
descendants  (and  this  intestate  did  not)  and 
only  one  parent,  the  surviving  dependent 
brothers.  It  developed  in  the  testimony  of 
intestate's  mother,  after  the  mentioned  testi- 
mony was  received,  that  intestate's  father 
was  living,  though  divorced  from  Intestate's 
mother.  This  testimony  was  hence  admis- 
sible in  the  contingency  Indicated.  Neither 
the  objections  nor  the  grounds  of  motion  to 
exclude  pointed  the  criticism  that  the  ages 
and  conditions  of  intestate's  minor  brothers 
was  matter  without  the  issues,  unless  it  was 
shown  that  intestate's  father  was  not  living. 
The  court  did  not,  therefore,  err  in  overruling 
the  general  objections  stated:  and  hence  the 
pertinent  doctrine  of  Watson  v.  Adams,  187 
Ala.  490,  65  South.  528,  Ann.  Cas.  1916E,  665, 
where  wholly  illegal  evidence  was  admitted, 
has  no  application.  After  it  was  shown  that 
intestate's  father  was  living,  the  cOurt  said: 

"I  am  inclined  to  think  all  of  this  testimony 
in  regard  to  his  brothers  and  their  conditioDa 
is  all  irrelevant,  and  I  will  exclude  that" 

Under  these  circumstances,  very  different 
from  those  considered  in  Watson  v.  Adams, 
supra,  if  the  defendant  was  not  satisfied  with 
the  declaration  of  the  court,  the  defendant 
should  have  moved  the  court  to  further  affirm- 
ative action  in  the  premises,  a  course  that  was 
not  promptly  taken  after  the  court  had  an- 
nounced the  exclusion  of  the  testimony  re- 
lating to  the  ages  and  conditions  of  Intestate's 
minor  brothers.  The  granting  of  the  motion 
for  new  trial  cannot  be  attributed  to  grounds 
based  upon  this  matter.  The  motion  to  ex- 
clude, made  after  the  close  of  the  evidence, 
cannot  afford  the  basis  for  the  imputation  of 
error ;  the  court  having  theretofore  announc- 
ed the  exclusion  of  this  testimony. 

A  consideration  of  the  whole  evidence  will 
not  admit  of  the  ascription  of  the  action  of 
the  court  in  granting  the  new  trial  to  those 


grounds  of  the  motion  that  proceed  on  the 
theory  that  any  one  of  the  pleas  were  conclu- 
sively proven;  and  a  like  conclusion  is  in- 
vited by  a  consideration  of  the  evidence  re- 
ferable to  the  averments  of  the  special  rep- 
lications. 

[6]  Since  the  record  does  not  disclose  Qu 
statement  of  any  ground  of  objection  to  the 
question  designed  to  elicit  testimony  descrip- 
tive of  the  condition  of  the  engine,  in  an  hour 
after  the  collision,  with  respect  to  the  "set* 
of  the  brake  valve,  the  levers  and  the  sand 
valve,  error  cannot  be  Imputed  to  the  court's 
action  on  that  matter.  In  order  to  render 
such  testimony  admissible  against  definite 
objection,  there  should  be  some  evidence  di- 
rected to  excluding  the  possibility  that  the 
impact  did  not  place  these  appliances  as  the 
witness  stated  he  found  them,  as  well  as  to 
negative  their  "setting"  or  the  movement  of 
them  by  some  one  after  the  collision. 

.  [7,  8]  The  testimony  of  the  witnesses  Math- 
is  and  Hill,  respecting  the  customary  speed 
of  trains  of  the  character  in  question,  over 
the  line  at  the  jwint  where  tills  collision  oc- 
curred, prior  to  the  time  intestate  was  killed, 
was  admissible  under  the  issues  tendered  by 
replication  3.  According  to  the  doctrine  of 
li.  &  N.  H.  R.  Co.  V.  Mothershed,  110  Ala. 
143,  particularly  150,  160,  20  South.  67,  mere 
habitual,  customary  violation  of  a  rule  whlcS 
the  employe  has  agreed  in  writing  to  obey  wHI 
not  suffice  to  show  its  abandonment  or  abro- 
gation. In  order  to  avoid  the  binding  qoallty 
of  a  rule  so  aoc^ted,  its  violation  must  have 
been  of  such  persistent,  long-continued  char- 
acter, known  to  oflScers  or  superior  employSa 
authorized  to  bind  the  employer  by  acquies- 
cence in  its  abrogation  (A.  6.  S.  R.  R.  Co.  v. 
Roach,  110  Ala.  266,  272,  20  South.  132),  as 
to  evince  an  assent  to  the  rule's  nonobserv- 
ance.  The  fact,  however,  that  sndi  is  the 
law's  exaction  to  show  the  abrogation  of  a 
rule  the  employe  has  agreed,  in  wrltiog,  to 
obey,  does  not  militate  against  the  propriety 
of  admitting  testimony  of  the  character  given, 
in  this  connection,  by  the  witnesses  Ma  this 
and  Hill. 

[9]  The  amount  of  the  verdict  was  $32,500. 
If  it  is  assumed,  for  the  occasion  only,  that 
the  sole  groimds  (of  the  94  assigned  in  the 
motion  for  new  trial)  to  which  the  action  cl 
the  court  could  be  attributed  for  Justification 
are  those  (92,  93)  bringing  into  question  the 
excesslveness  vel  non  of  the  verdict,  the  per- 
tinent doctrine  of  Cox  v.  B.  B.,  L.  ft  P.  O), 
163  Ala.  170,  60  South.  975,  applying  the 
familiar  rule  of  Cobb  v.  Malone,  92  Ala.  6S0, 
9  South.  738,  forbids  a  conclusion,  on  the 
whole  evidence,  that  the  action  of  the  trial 
court  in  granting  the  motion  for  nenv  trial 
was  erroneoos.  There  is  no  evidence  that 
would  warrant  a  finding  that  McNabb  or  his 
switching  crew  or  any  other  servant  of  the 
defendant  left  the  "cut"  of  cars,  in  the  night- 
time^  without  warning  signals,  on  the  main 
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Une,  in  the  '^ard  limits,"  with  an  Intent  to 
canse  Injury,  or  wantonly,  with  a  conscious- 
ness that  by  so  doing  Injury  or  damage  would 
probably  result  or  be  Inflicted.  Even  when 
referred  to  the  character  of  damages  (puni- 
tive only)  claimed  under  the  fourth  count 
(Code,  8  2486),  It  cannot  be  affirmed  that  the 
court  erred  in  the  premises. 

The  judgment  granting  the  motion  is  there- 
fore aflSrmed. 

Affirmed. 


ANDERSON,    C. 
and  THOMAS,  3J^ 


Jn   and   SOMBmVILIiB 
concur. 


isM  Ala.  en 

CLIO  BANKING  CO.  v.  BROCK  et  al. 
(4  DIv.  821.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920.) 

i.  Courts  4s»l23— May  reoeivs  •ubmlssloss  of 
causes  without  written  consent  between  the 
first  Monday  In  January  and  last  Saturday  In 
June,  and  between  first  Monday  after  July  4 
and  Christmas. 
Under  Acts  1916,  pp.  707,  708,  drcult  courts 
are  empowered  to  receive  submissioni  of  caus- 
es, whether  in  law  or  in  equity,  and  to  render 
jodgmenta  and  decrees  therein,  at  any  time  be- 
tween  the  first  Monday  in  January  and  last 
Saturday  in  June,  and  between  the  first  Monday 
after  July  4th   and  Christmas   day,  and   that 
without  the  written  consent  of  the  parties  re- 
quired  by  Chancery  Practice  rule  79. 

2.  Courts  «s»l23— Mo  formal  organization  neo- 
essary  for  submission  of  causes. 

No  formal  organization  of  circuit  court  is 
necessary  where  causes  are  submitted  by  con- 
sent between  the  periods  fixed  for  peremptory 
calls,  and  It  Is  not  necessary  for  the  transcript 
to  recite  such  an  organization. 

3.  Usnry  4s»6»-4Jsury  In  mertgaos  prior  to 
simulated  settlements  deduoted  on  acooont- 
Ing. 

Where  settlements  were  simulated  and  col- 
orable merely  by  reason  of  some  collusive  un- 
derstanding between  creditor  and  third  persons 
who  successively  loaned  money  to  the  debtor 
npon  ostensibly  new  mortgage  securities,  but 
for  and  at  the  instance  of  creditor,  the  items 
of  usury  prior  to  or  in  such  settlements  may 
be  eliminated  from  a  present  mortgage  indebt- 
edness to  the  creditor. 

4.  Usury  «=9ll3  —  Burden  of  proof  ou  one 
claiming. 

In  an  action  to  reopen  a  settlement  and 
purge  an  account  of  usury,  the  burden  is  on 
the  complainant  to  show  to  the  reasonable  sat- 
isfaction of  the  court  that  successive  transac- 
tions with  the  creditor  and  others  were  not  bona 
fide  novations,  but  were  in  legal  effect  renewals 
of  indebtedness  to  the  creditor. 

5.  Costs  «=3 1 48— Agreement  as  to  reasonable 
attorney's  fee  binding. 

It  was  competent  for  the  parties  in  a  pro- 
ceeding to  reopen  a  settlement  and  purge  an 


account  of  usury  to  agree  upon  16  per  cent  as 
a  reasonable  attorney's  fee  for  defendant's  at- 
torney, and  such  an  agreement  on  file  is  bind- 
ing upon  the  parties. 

6.  Appeal   and  error  «=>908— Supreme   Cnnrt 
may  review  matters  of  faet  la  aUieneo  tf  Im- 
material evidence. 
The  Supreme  Court  may  review  issues  ot 
fact  on  appeal  from  a  decree  in  a  proceeding  to 
reopen  a  settlement  and  purge  the  account  of 
usury,   although   certain    exhibits    are    omitted 
from  the  record,  where  it  appears  that  such  ex- 
hibits have  no  bearing  on  the  issues  of  fact  to 
be  reviewed  and  determined. 

Appeal  from  Circait  Court,  Barbour  Coun- 
ty;  J.  S.  Williams,  Judge. 

Bill  by  G.  3.  Brock  and  another  against  the 
Clio  Banking  Company  and  others  to  reopen 
a  settlement  and  purge  the  account  of  usury. 
IVom  a  decree  for  complainants  the  respond- 
ent bank  appeals.  Reversed  and  remanded, 
with  directions. 

McDowell  &  McDowell,  of  Eufaula,   and 
George  W.  Peach,  of  Claytcm,  for  app^ant 
H.  Ia.  Martin,  ot  Ozark,  for  appellees. 

SOMERVIIjLD,  3.  The  final  decree  la 
this  cause  redten  that  it  "was  submitted  by 
agreement  of  the  parties  In  vacation,"  appar- 
ently, on  November  23,  1917.  The  decree  was 
rendered  at  chambers  on  February  19,  1918, 
and  filed  on  the  same  day. 

[1]  Under  our  present  judicial  system,  as 
established  In  1915,  circuit  courts  are  empow- 
ered to  receive  submissions  of  causes,  wheth- 
er in  law  or  in  equity,  and  to  render  judg- 
ments and  decrees  therein,  at  any  time  be- 
tween the  first  Monday  in  January  and  the 
last  Saturday  in  June,  and  between  the  first 
Monday  aftet  July  4th  and  Christmas  Day. 
Acts  1916,  pp.  707,  708 ;  Carson  t.  Sleigh,  201 
Ala.  373,  78  South.  229.  Since  the  court  is 
not  in  vacation  during  those  periods,  but  is 
open  for  the  transacticm  of  judicial  business, 
the  written  consent  of  the  parties  required 
by  Chancery  Practice  rule  79  (Code  1907,  v(*. 
2,  p.  1553)  for  submissions  and  decrees  In 
vacation  is  unnecessary,  and  was  properly 
dispensed  with  In  this  case. 

[2]  Under  the  present  system,  also,  no  for- 
mal organization  of  the  court  Is  necessary, 
where  causes  are  submitted  by  ccmsent  be- 
tween the  periods  fixed  for  peremptory  calls ; 
and  it  is  not  necessary  for  the  transcript  to 
recite  such  an  organization.  Indeed,  such  a 
recital  would  be  false  and  inamiroprlate  upon 
Its  face,  and,  ex  necessitate  rel.  Its  omlsst<» 
from  this  transcript  was  proper. 

As  stated  by  counsel  for  appellant  in  brie^ 
the  decisive  question  to  be  determined  on  this 
appeal  is  whether  the  settlement  made  by  the 
XMirties  on  January  31,  1910,  was  a  bona  fide 
settlement  by  which  complainants'  Indebted- 
ness to  respondent  and  respondent's  Interest 
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therein  were  completely  exUagulshed  by  com- 
plainants' payment  of  the  balance  then  agreed 
upon  as  due ;  or  whether,  on  the  other  hand, 
that  settlement  was  simulated  and  colorable 
merely,  by  reason  of  smne  collnslve  under- 
standing between  respondent  and  the  Plant- 
ers' &  Merchants'  Bank,  of  Ozark,  and  J. 
E.  Z.  Riley,  and  Mrs.  Laura  Klrkland,  who 
successively  loaned  the  money  to  complain- 
ants upon  ostensibly  new  mortgage  securities, 
but  for  and  at  the  instance  of  respondent,  in 
order  to  purge  respondent's  demand  of  its 
usurious  elements — respondent  remaining  all 
the  while  the  real  creditor  and  beneficiary  of 
the  mortgage  securities — so  that  the  final 
transaction  of  February  3,  1916,  by  which 
complainants  executed  to  respondent  the  last 
mortgage  in  suit,  covering  their  previoos  in- 
debtedness since  January  81,  1910,  and  also 
the  sum  of  $4,000  borrowed  by  them  In  1914 
to  pay  off  Mrs.  Klrkland's  mortgage,  was  in 
efFect  as  to  that  $4,000  but  a  renewal  of  the 
original  usurious  debt  of  January  31,  1910. 

[3]  This  is  the  theory  of  the  bill,  and,  if 
satisfactorily  established  by  the  evidence.  It 
would  require  the  elimination  from  the  pres- 
ent mortgage  indebtedness  of  all  items  of 
usury,  even  those  prior  to  the  settlement  of 
January,  1910.  The  law  of  such  cases  was 
clearly  stated  and  applied  in  the  recent  case 
of  Blue  V.  First  National  Bank,  200  Ala.  129, 
75  South.  677. 

But  In  that  case  it  was  said  tha^- 

"If  there  had  been  a  bona  fide  novation— a 
new  debt  created  payable  at  a  legal  rate  of  in- 
terest to  Scott  [the  alleged  and  proven  dum- 
my] for  his  use  and  benefit— and  the  novated 
debt  had  been  transferred  to  the  bank  [the 
original  creditor] ,  the  plea  of  usury  coold  avail 
appellant  nothing." 

[4]  The  burden  of  proof  Is  here  upon  com- 
plainants to  show  to  our  reasonable  satis- 
faction that  their  successive  transactions  with 
the  Ozark  bank,  with  Riley,  and  with  Mrs. 
Klrkland,  were  not  In  fact  bona  fide  nova- 
tions, but  were  In  legal  effect  renewals  of 
their  original  Indebtedness  to  the  respondent 
bank.  It  may  be  conceded  that,  In  the  ab- 
sence of  clear  explanations  and  denials  on  the 
part  of  respondent  and  the  several  mort- 
gagees named,  complainants*  contention 
would  be  sufficiently  supported  to  warrant  the 
relief  prayed  for. 

But  our  examination  of  the  evidence,  espe- 
cially the  testimony  of  all  the  parties  con- 
c«med,  leads  us  to  a  contrary  conclusion. 
We  shall  not  indulge  in  a  discussion  of  the 
testimony  further  than  to  say  that  we  are 
convinced  that  complainants'  transactions 
with  the  Ozark  bank,  with  Riley,  and  with' 
Mrs.  Klrkland  were  bona  fide  novations.  In 
which  respondent  was  not  concerned,  and 
that  respondent's  loan  of  $4,000  to  complain- 
ants in  1914,  to  pay  oft  the  Klrkland  mort- 
gage, did  not  operate  as  a  renewal  of  the  in- 


debtedness of  January,  1910,  so  as  to  open 
that  indebtedness  for  usurious  Impeachmeot 
now. 

Respondent  concedes  that  there  is  nsnry  In 
its  account  with  complainants  since  January, 
1910,  and  the  decree  of  the  circuit  court  wUI 
be  reversed,  and  the  cause  remanded  for  a 
reference  to  the  register  for  an  accounting  to 
ascertain  the  amount  legally  due  to  respond- 
ent, based  upon  transactions  since  the  set- 
tlement of  January,  1910. 

[6]  It  was  competent  for  the  parties  to 
agree  upon  15  per  cent  of  the  ascertained  In- 
debtedness as  a  reasonable  attorney's  fee 
for  respondent's  attorneys,  and  the  written 
agreonent  on  file  Is  binding  in  that  regard. 

[8]  The  point  ia  made  by  counsel  for  ap- 
pellees that  there  can  be  no  review  of  the  case 
for  a  reversal  of  the  decree  on  any  issue  o( 
fact,  for  the  reason  that  certain  exhibits  to 
the  answer,  as  identified  therein,  and  as  re- 
ferred to  by  several  witnesses,  do  not  appear 
in  the  transcript  Our  examination  of  the 
transcript  shows,  however,  that  all  of  these 
exhibits  (except  Y)  are  in  fact  attached  to 
the  answer,  being  Identified  by  their  subject- 
matter,  though  not  marked  as  alleged,  and 
constituting  a  continuous  statement  of  the 
items  of  account  from  December  30,  1906,  to 
October  1,  1916.  Y  relates  to  Items  of  ac- 
count in  1908,  and  Is  not  material. 

Several  exhibits  are  referred  to  in  the  tes- 
timony of  A.  C.  DUlard,  which  do  not  appear 
in  the  record  nnder  the  designations  named. 
These  describe  mortgages  or  notes,  or  figures 
of  accountings,  made  in  1914,  or  later,  which 
have  no  bearing  upon  the  issue  of  fact  which 
we  have  reviewed  and  determined.  All  of 
those  matters  are  open  for  future  ascertain- 
ment on  reference.  Moreover,  it  does  not  ap- 
pear from  the  note  of  testimony  that  any  ex- 
hibits to  Dillard's  testimony  were  submitted 
to  the  trial  court 

We  recognize  the  soundness  of  the  rale  in- 
voked by  appellees,  as  affirmed  In  JeSeraaa 
V.  Sadler,  156  Ala.  537,  46  South.  967,  and 
other  cases,  but  that  rule  Is  not  applicable 
here. 

Reversed  and  remanded,  with  dlrectioDS. 

ANDERSON,  C.  J.,  and  McCLELIiAM  and 
THOMAS,  JJ.,  concur. 


(KM  AUu  US) 
MANHATTAN  LIFE  INS.  CO.  V.  PARKER. 
(6  Div.  9SZ) 

(Supreme  Court  of  Alabama.     Jan.  IS,  1820. 
On  Rehearing,  June  8,  1920.) 

I.  Insunuioe  «=»349(3)— Provision   Is  rsoelpt 
or  note  for  premium  as  ts  forfeiture  of  pol- 
icy without  effect. 
A  provision  in  a  note  executed  by  an  in- 

snred,  or  in  a  receipt  for  snch  a  note,  given 
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for  a  preminm,  that  the  note,  receipt,  and  con-  ^ 
tract  of  inenranee  shall  be  absolutely  void  if 
the  note  ia  not  paid  at  maturity,  is  vain  and 
of  no  elfect  to  terminate  the  insurance,  where 
the  policy  itself  does  not  contain  a  like  ground 
or  forfeiture,  especially  in  view  of  Coda  1807, 
14579. 

2.  iMuraaoe  «s>l46(3)— Forfeitures  for  hob- 
paymaDt  of  premiums  not  favored. 

Forfeitures  of  existing  policy  contracts  for 
failure  to  pay  premiums  are  not  favored  in 
Uw. 

3.  Insaranee  «=>I46(3)— Equivooal  provisions 
construed  lo  favor  of  Insured. 

Provisions  in  contracts  of  insurance  are 
construed,  where  at  all  equivocal,  in  favor  of 
the  insured. 

4.  Insuranoe  4=9371  —  Forfeiture  may  be 
waived. 

A  forfeiture  predicable  of  a  breach  of  the 
conditions  of  a  policy  of  insurance  may  be 
waived,  and  a  waiver,  once  effected,  oannot  be 
recalled. 

'  5.  iBsnraaoa  «=337l— Courts  seize  apan  eir« 
cumstaaoes  Indicating  eleetlon  to  waive  for- 
feiture. 
Courts  are  always  prompt  to  seize  any  cir- 
cumstances tliat  indicate  sn  election  to  waive 
the  forfeiture  of  a  contract  of  insurance,  or 
any  agreement  to  do  so,  on  which  the  party 
has  relied  and  acted. 

6.  Insurance  «=9349(3)— Provision  la  pollqr 
did  not  provide  for  forfeltare  on  nonpayment 
•f  pren»luni  note. 

A  provision  in  a  policy,  "Except  as  herein 
provided  the  payment  of  a  premium  or  inatall- 
ment  thereof  shall  not  maintain  the  policy  in 
force  beyond  the  date  when  the  next  premium 
or  installment  thereof  is  payable,"  held  not 
to  stipulate  for  a  forfeiture  on  faflure  to  pay 
notes  given  for  premiums,  but  to  refer  only  to 
right  of  insured  to  change  from  an  annual  to 
a  less  term  of  payment. 

7.  insaranee  9=»392(I0)— Aocaptanoa  of  note 
waiver  ef  right  to  forfeit  policy. 

Acceptance  by  insurance  company  of  a  note 
in  payment  of  a  premium  was  a  waiver  of  any 
right  to  forfeit  the  policy  by  reason  of  the 
failure  of  the  insured  to  pay  the  premium  when 
doe. 

Sayre,  Somerville,  and  Gardner,  JJ.,  dissent- 
tof. 

^peal  from  Circuit  Court,  Jefferson  Coun- 
ty;   H.  A.  Sharp,   Judge. 

Action  b7  Llllle  W.  Parker  against  the 
Manhattan  life  Insurance  CiHnpany  on  a 
policy  of  Insurance.  Judgment  for  the  plain- 
tiff, and  the  defendant  appeals.    Afflrmed. 

Premium  notes  accepted  by  appellant  were 
made  out  <m  the  following  form: 

(This  note  is  to  be  signed  by  the  person  whose 
life  is  insured,  and  also  by  the  persons  to  whom 
the  policy  is  payable.) 


CO.  T.  PARKKB 


New  York, 


montha  after  date,  for  value  received, 

I  promise  to  pay  to  the  Manhattan  Life  In- 
surance Company  or  order  at  its  office.  No.  66, 
Broadway,  New  York,  '  dollars  with  in- 
terest, at  6%  per  annum.  This  note  is  given  on 
account  of  the  premium  due ,  Id—,  on  pol- 
icy No. issued  by  said  company,  and  if  it 

is  not  paid  at  maturity,  said  policy  shall  be 
void.  In  case  of  the  death  of  the  insured  be- 
fore this  note  falls  due,  the  above  amount, 
with  interest  shall  be  deducted  from  the  amount 
of  said  policy.  . 


Due .    Index .    Agency . 

Separate  note  must  be  given  on  each  policy. 

RecdptB  referable  to  the  arrangement 
thus  made  were  Issued  to  the  Insured  in 
this  form: 

The  Uanhattsn  Life  Inmranoa  Oompany,  M.  6C.  M 

and  TO  Brosdvay,  New  York. 
Statement. 
Premium  .  .|U2J0      Received  aa  per  marsinal  itate- 
Intereat  ...  meat  the  premium  and  Interest 

Total  on    the   poltcy   described    below. 

Dividend   ..     6.40  This  to  be  valid  must  be  oounter- 

signed    by   Hogue   ft    Friedman, 

Balaaoe  ...|USja  First  NaUonal  Bank  Bids.  Bir- 
mingham. Ala.,  the  agent  or  auoh 
person  as  he  authorized  by  In- 
dorsement on  the  back  hereof. 

Poller  number  171210.  Payment 
due  Apr.  19,  1914. 

II.  De  Uott  Secretary. 

The  above-described  policy  In- 
sured the  lite  of  ICr.  J.  "L.  Par- 
ker, First  Ave.  *  lOth  St.,  Bir- 
mingham, Ala. 

June  t,  UU. 

Settled.  Hogue  *  Friedman, 
General  Agents.  II.  D.  Frled- 
msa.  Agent. 


LR  PI 

The  Manhattan  Ufa  Insuranoe  Oompaay  H,  tt,  n 

and  70  Broadway,  New  York, 
Statement. 
Premium  .  .|ltS JO      Received  as  per  marginal  state- 
Interest  ...  ment  the  premium  and  Intareat 

Total  on   the   policy    described    below. 

Dividend   ..     (.40  This  receipt  to  be  valid  must  be 

countersigned  by  Hogue  ft  Fried- 

Balance  ...gUfi.tO  man,  First  Nat.  Bank  Bldg.  Bir- 
mingham, Ala.,  the  agent  or  sueh 
person  as  he  authorizes   by  In- 
dorsement on  the  back  hereof. 
If.  De  Uott,  Sscreury, 


Policy  Number  17UU.  Payment 
due  Apr.  19, 1914. 

The  above-deserlbed  poUey  In- 
sores  the  lUo  of  Ur.  J.  U  Par- 
ker, First  Ave.  ft  lOth  St,  Bir- 
mingham, Ala. 

June  t,  1914. 

Settled.  Hogue  ft  Friedman. 
General  Agents.  II.  D.  Fried- 
Ban,  Agent. 


Received 

by   cash 

.tKM 

Dividend 

.     (.40 

Note  due 

June  19, 

1914   .... 

.    n.DO 

Aug.  19. 

.    S2.0O 

Oct.    19. 

.    12.00 

Deo.  U. 

..    22.00 

Feb.  U. 

.    22.00 

Total  

,1192.20 

Received 

by  cash. 

.tlS.80 

Dividend  . 

.      (.40 

Note  das 

June    IS. 

.    22.00 

Aug.  19.. 

.    S2.00 

Oct.    19.. 

.    22.00 

Dec  19.. 

.    32.00 

Feb.  U. 

.    22.00 

Total  

.tl9190 

I>R  PL 


«s»For  other  cases  see  same  topic  and  KBY-NUU BBR  In  all  Key-Numbered  Digests  and  Utdeses 


Digitized  by 


Google 


300 


85  SOUTHEBN  BBPORTBB 


(Ala. 


The  agreed  statement  of  facts  recites: 

"When  the  notes  due  Jane  19,  1914,  came 
due,  they  were  sent  by  the  Manhattan  Life  In- 
surance Company  to  Hogue  &  Friedman  for 
collection,  which  the  said  Hogue  &  Friedman, 
acting  as  the  agents  for  the  Manhattan  Life 
Insurance  Company  for  that  purpose,  under- 
took to  coUect,  and  wrote  a  letter  to  John  L. 
Parker,  dated  June  26th,  a  copy  of  which  is 
hereto  attached  marked  Exhibit  H.  Said  notes 
not  being  paid  upon  demand,  they  were  re- 
turned by  Eogue  &  Friedman  to  the  Manhattan 
Life  Insurance  Company,  to  its  home  o£Sce  in 
New  York,  with  the  statement  that  if  they 
should  be  returned  to  them  they  would  make 
another  effort  to  collect  them  along  with  the 
two  notes  due  August  19,  1914;  and  the  Man- 
hattan life  Insurance  Company  did  return  said 
two  notes  due  June  19,  1914,  to  its  said  agents 
in  Birmingham  along  with  the  two  notes  due 
August  19,  1914,  and  the  said  Hogue  &  Fried- 
man wrote  a  letter  to  John  L.  Parker  dated 
July  28,  1914,  a  copy  of  which  is  hereto  at- 
tached and  marked  'Exhibit  V  and  made  a  part 
hereof. 

"The  notes  due  June  19  and  August  19, 1914, 
not  being  paid,  they  were  returned  to  the  home 
ofiSce  of  the  Manhattan  Life  Insurance  Com- 
pany in  New  York  by  Hogue  &  Friedman,  its 
said  agents  in  Birmingham,  and  the  Manhattan 
life  Insurance  Company  thereupon  canceled  on 
its  records  the  two  policies  hereto  attached, 
marked  Exhibits  A  and  B,  and  made  no  further 
efforts  to  collect  the  notes  heretofore  referred 
to,  nor  any  of  the  notes  due  subsequently  there- 
to giyen  in  settlement  of  the  second  premium 
on  said  policies. 

"On  August  26,  1914,  the  ManhatUn  life  In- 
surance Company  wrote  a  letter  to  Parker,  the 
insured,  in  which  it  offered,  on  the  part  of  the 
company,  to  show  him  how  his  policies.  Ex- 
hibits A  and  B,  might  be  reinstated.  No  reply 
was  had  to  that  letter.  On  September  16, 
1914,  the  Manhattan  life  Insurance  Company 
wrote  another  letter,  addressed  to  John  L. 
Parker,  Birmingham,  Ala.,  in  which  it  was  stat- 
ed that  the  policies  had  been  lapsed  on  ac- 
count of  the  failure  to  pay  the  premium,  and 
a  further  offer  on  the  part  of  the  company  of 
further  indulgence,  should  Parker  desire  it.  No 
reply  was  had  to  that  letter,  and  on  September 
25th  a  letter  was  written,  addressed  to  John 
L.  Parker,  Birmingham,  Ala.,  in  which  the  com- 
pany stated  that  if  he  (Parker)  did  not  reply 
to  this  letter  it  would  go  to  no  further  trouble 
and  expense  in  writing  him  and  offering,  should 
be  act  at  once,  to  help  in  the  matter,  copies  of 
which  letters  are  hereto  attached,  marked  Ex- 
hibits J,  K,  and  L,  respectively,  each  of  said 
letters  being  addressed  and  mailed,  postage  pre- 
paid, to  John  L.  Parker,  Birmingham,  Ala. 

"Neither  of  said  notes,  due  June  19,  and  Au- 
gust 19,  1914,  or  any  of  the  subsequent  notes 
given  for  the  payment  of  the  second  premium 
on  said  policies  were  ever  paid  by  Parker,  or 
any  for  him. 

"On,  to  wit,  November  8,  1914,  John  L. 
Parker  shot  and  killed  himself. 

"After  the  death  a  diligent  search  among  the 
papers  of  said  John  L.  Parker  for  all  letters 
and  communications  concerning  life  insurance 
policies  taken  out  by  him  during  his  lifetime 
was  made,  and  in  none  of  his  papers  nor  of  bis 


effects  was  notice  to  him  of  cancellation  of 
either  of  said  policies  issued  by  defendant 
found,  nor  were  the  originals  of  SzhiUts  J, 
£,  or  L  found." 

The  snbetance  of  the  letters  mentioned  in 
the  jnst  preceding  quotation  from  the  agreed 
statement  of  facts  were  In  words  and  figures 
as  follows: 

"Policies  No.  171210-11        Jnne  26th 4. 

"Dr.  John  L.  Parker,  20th  St  &  Firrt  Ave., 
City— Dear  Sir:  The  premium  notes  and  in- 
terest amounting  to  $64.64  is  past  due  June 
19,  1914|  and  your  prompt  attention  to  this 
matter  will  be  appreciated. 

"Yours  truly,    Hogue  &  Friedman,  by." 

"Birmingham,  Ala.,  July  28,  1914. 
"Dr.  John  L.  Parker,  20th  St.  &  1st  Ave., 
City— Dear  Sir:  Kindly  advise  ua  by  return 
mail  if  you  desire  to  contiuue  your  policies  in 
this  company  No.  171210  and  No.  171211,  if 
80,  kindly  send  us  a  check  at  once  for  $130.00 
covering  premium  notes  due  in  June  and  July 
with  interest  to  date. 

"Thanking  you  for  past  courtesies,  and  await- 
ing your  favor  in  the  premises  by  return  mail, 
we  are, 

"Yoon  very  truly,  Hogue  &  Friodman, 

"By  M.  D.  Friedman." 

"New  York,  N.  Y.,  Aug.  26/14. 
"Mr.  John  L.  Parker,  20th  St.  &  Ist  Ave., 
Birmingham,  Ala.— Dear  Sir:  Re  Policy  No. 
171210/11.  In  the  account  which  we  have  Jnst 
receiveid  from  our  agency  for  your  locality,  we 
are  sorry  to  find  that  the  premium  notes  on 
the  above  mentioned  policy  is  reported  aa  un- 
paid. 

"The  Manhattan  Life  is  very  desirous  of  re- 
taining you  as  a  friend  and  patron  of  the  com- 
pany, and  we  will  esteem  it  a  favor  if  yon 
will  let  us  know  whether  the  omission  to  make 
this  payment  was  an  oversight  on  your  part 
or  was  for  some  other  reason.  We  will  be 
pleased  to  furnish  yon  with  a  statement  show- 
ing how  the  policy  can  be  reinstated,  and  wish 
to  urge  upon  you  the  importance  of  giving  the 
matter  immediate  attention. 

"If  it  should  be  inconvenient  for  yon  to  make 
the  entire  payment  in  cash,  kindly  let  us  know 
what  accommodation  you  desire,  and  if  we 
can  possibly  meet  your  wishes,  we  will  be  very 
glad  to  do  so.  Anything  you  may  write  na 
will  be  regarded  as  strictly  confidential. 

"Permit  us  to  call  your  attention  to  the 
fact  that  you  are  older  now  than  when  the 
policy  was  taken  out,  and,  all  things  considered, 
it  will  be  greatly  to  yonr  advantage  to  continue 
it  rather  than  to  take  a  new  policy,  and  pay 
the  higher  premium  that  would  be  required 
because  of  your  increased  age. 

"Yours  very  truly,  J.  R.  Anld, 

"Manager  Reinstatement  Department. 
"P.  S.— Within  the  last  few  days  yon  may 
have  communicated  with  our  agency  regarding 
the  matter,  and  forwarded  the  necessary  pay- 
ment. If  so,  will  you  kindly  inform  us,  so  that 
we  may  remove  tids  case  from  our  correspond- 
ence files." 

"New  York,  N.  Y.,  Sept  16A4. 
"Mr.  John  L.  Parker,  20th  St  &  1st  Ave 
Birmingham,  Ala.— Dear   Sir:     Be  Policy  No. 
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171210/11.  A  short  time  aince  we  wrote  you 
about  the  above  mentioned  policy,  which  as 
;on  are  no  doubt  aware,  lapsed  on  account  of 
your  failure  to  pay  the  premium.  Up  to  the 
present  time  we  have  received  no  reply  from 
yoa.  It  may  be  that  our  letter  did  not  reach 
you,  or  you  bare  overlooked  the  matter.  In 
any  case,  we  hope  you  wUl  give  this  letter 
your  aeriona  consideration,  as  you  have  paid 
a  considerable  aum  in  the  way  of  premiama 
upon  the  policy,  and  it  ia  certainly  to  your 
intereats  to  prevent  the  benefit  of  the  inanr- 
ance  from  being  entirely  lost. 

"If  it  ahould  be  inconvenient  for  you  to  settle 
for  the  past-due  premium  and  interest  in  cash, 
kindly  let  us  know  what  accommodation  yon 
-desire,  and  if  we  can  possibly  meet  your  wishes, 
we  will  be  very  glad  to  do  so. 

"Upon  hearing  from  yon,  we  will  give  the 
matter  immediate  attention,  and  forward  you 
the  necessary  reinatatement  blank  to  be  filled 
out  with  full  statement  as  to  the  amount  due 
«B  notea. 

"Youra  very  truly,  J.  R.  Auld, 

"Manager  Reinatatement  Department," 

"New  York,  N.  T.,  Sept.  25A4. 

"Mr.  John  I>.  Parker,  20th  St.  &  Ist  Ave., 
Birmingham,  Ala.— Dear  Sir:  Re  Policy  No. 
171210-11.  We  have  written  you  aeveral  times 
in  reference  to  the  above  mentioned  policy, 
which  as  you  know  lapsed  for  the  nonpayment 
<t  premium  notes. 

"We  believe  that  you  are  making  a  great 
mistake  in  not  looking  after  your  insurance, 
asd  we  have  done  our  best  to  call  your  atten- 
tion to  the  matter,  and  if  you  do  not  reply 
to  this  letter,  we  shall  go  to  no  more  trouble  or 
expense  in  writing  you. 

"If  you  will  write  us  at  once,  we  will  do  our 
best  to  help  you  in  the  matter,  and  if  it  is 
impossible  for  you  to  pay  the  full  amount  of 
arrears  on  the  policy,  we  can  probably  sug- 
gest a  way  oat  of  the  difficulty. 

"Yours  very  truly,  J.  R.  Auld, 

"Manager  Reinstatement  Department." 

Ball  &  Beckwltb  and  Rusbtcm,  WiUlams  & 
Crenshaw,  all  of  Montgomery,  for  appellant. 

A  G.  ft  E.  D.  Smith,  and  B.  J.  Dryer,  all 
of  Birmlngbam,  tot  appellee. 

McCLBLI/AN,  J.  The  appellee  lastitnted 
this  action  against  the  appellant  to  recover 
on  two  policies  for  $5,000  each.  Insuring  the 
life  of  John  L.  Parker  in  favor  of  the  appel- 
lee. The  policies  were  Issued  and  delivered, 
and  the  Initial  premium  paid  by  the  insured 
on  April  19,  1913.  Messrs.  Hogne  ft  Fried- 
nan  were,  so  far  as  the  Insured  was  con- 
cerned, the  general  agents  of  the  company 
(appellant)  In  the  territory  where  the  poli- 
cies were  Issued.  The  second  premium's 
date  of  maturity  was  April  19,  1914.  This 
aecond  premium  contemplated  compensation 
for  Insurance  by  these  policies  during  the 
period  Intervening  between  April  19,  1014, 
and  April  19,  1915.  It  was  not  paid  when 
due.  It  was,  however,  arranged  for  In  this 
way,  to  quote  the  agreed  statement  of  facts: 

"When  the  second  premium  on  each  of  said 
polidea  was  due,  Parker  did  not  pay  or  cauae 


the  same  to  be  paid  promptly,  but  on,  to  wit, 
June  5,  1914,  he  made  settlement  of  said 
second  premium  in  the  following  manner:  On 
each  of  said  policies  he  paid  $26.80  in  cash. 
He  was  entitled  to  a  dividend  of  $6.40  on  each 
of  said  policies,  which  was  credited  aa  a  pay- 
ment on  said  second  premium  on  each  of  aaid 
policies;  the  said  sums  aggregating  the  amounts 
necessary  to  pay  for  carrying  aaid  policies  to 
June  19,  1914;  and  aa  to  each  of  said  policies 
he  gave  notes  for  $32  each,  due  June  1.9th, 
August  19th,  October  19th,  December  19tb, 
and  February  19th  next  after  date." 

Proof  of  death  was  seasonably  made.  The 
company  denied  liability,  and  refused  to  pay 
the  policies;  Its  claim  being  that  at  the  time 
of  Parker's  death  the  policies  had  been  foiv 
felted  because  of  failure  to  pay  premiums. 
The  trial  court,  entertaining  the  contrary 
view,  gave  the  general  affirmative  charge  for 
the  plaintiff,  at  her  request. 
■  [1-5]  The  rule  has  become  generally  accept- 
ed that,  even  though  provision  Is  made  in  a 
note  executed  by  the  insured  or  In  a  receipt 
for  such  a  note,  given  for  a  premium,  that 
the  note^  receipt,  and  contract  of  insurance 
shall  be  absolutely  void  if  the  note  Is  not 
paid  at  maturity  the  policy  iUelJ  oontainlnff 
no  like  ground  or  r^ht  of  forfeiture  such 
provision  is  vain,  and  is  itself  without  effect 
to  terminate  the  Insurance,  operating  only 
to  Introduce  a  condition  subsequent,  an  option 
in  the  Insured  that,  to  be  effective,  must  be 
asserted  and  effectuated  in  some  tmeqalTocal 
way.  2  May  on  Insurance,  t  345E;  2  Joyce 
on  Insurance,  {{  1211,  1212.  The  Georgia 
Court  of  Appeals  In  Arnold  y.  Empire,  etc., 
Co.,  3  Ga.  App.  685,  60  S.  E.  470,  has  collated 
many  of  the  authorities  pronotmcing  to  the 
same  effect  as  the  texts  cited.  With  respect 
to  forfeitures  of  policy  contracts,  these  propo- 
sitions are  established:  (a)  That  forfeitures 
of  existing  policy  contracts  for  the  failure  to 
pay  premiums  are  not  favored  In  law;  (b) 
that  provisions  in  such  contracts  are  con- 
strued, where  at  all  equivocal,  in  favor  ot 
the  insured;  (c)  that  a  forfeiture  predlcable 
of  a  breach  of  the  conditions  of  a  iwUcy  may 
be  waived,  which,  when  once  effected,  cannot 
be  recalled ;  and  (d)  that  the  conrts  "are  al- 
ways prompt  to  seize  hold  of  any  clrcnn>- 
stances  that  Indicate  an  election  to  waive  the 
forfeiture^  or  any  agreement  to  do  so,  on 
which  the  party  has  relied  and  acted." 
Washburn  v.  Union  Central  Ldfe  Ins.  Co., 
143  Ala.  485,  48S,  489,  38  South.  1011,  1012. 
If  the  rule  of  the  texts  before  noted  were 
otherwise,  the  proTisions  of  Code  1907,  {  4579, 
would  deny  to  such  stipulations  for  forfei- 
ture. In  notes  or  receipts,  the  effect  to  annul 
the  policy.   That  statute  provides: 

"No  life,  nor  any  other  insurance  company, 
nor  any  agent  thereof,  shall  make  any  eon- 
tract  of  insurance,  or  agreement  as  to  poUcy 
contract,  other  than  is  plainly  expressed  in  the 
policy  issued  thereon.    •    •    •  •» 

In  Mutual  Life  Ins.  Co.  v.  Allot,  166  Ala. 
159,  169,  61  South.  877,  Code,  |  4579,  was 
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accorded  a  broad,  sympathetic  conatrnction; 
and  the  presently  pertinent  doctrine  of  that 
decision  was  recently  approved  by  this  court 
in  Mutual  Life  Ins.  Co.  v.  Lovejoy,  201  Ala. 
337,  T8  South.  299,  301,  L.  R.  A.  1918D,  860, 
though  on  reheating  the  majority  of  the  court 
gave  effect  to  a  different  result  because  of 
other  considerations.  The  policies  here  de- 
clared on  contain  no  stipulation  for  a  forfei- 
ture because  notes  for  a  second  or  sacceed- 
Ing  premium  were  not  paid  uixn  maturity, 
the  effort  to  Introduce  that  as  ground  for 
forfeiture  appearing  In  the  notes  and  receipts 
only.  This  fact,  as  well  as  the  further  fact 
present  (to  Illustrate)  In  Satterfleld  v.  Fidelity 
Mutual,  etc.,  CJi).,  ITl  Ala.  429,  65  South.  200, 
that  the  payment  of  an  tnitiai  premium  was 
the  subject  of  a  default  that  the  policy  stip- 
ulated should  afford  a  condition  precedent  to 
the  going  into  effect  of  the  policy,  serves  to 
differentiate  and  to  render  Inapplicable  as 
controlling  authorities  the  concrete  cases  upon 
which  appeUant  relies  In  this  connection,  viz. 
Satterfleld  v.  Fidelity  Mutual,  etc.,  Co.,  su- 
pra ;  Washburn  v.  Union  Cent,  etc.,  Co.,  su- 
pra ;  Imperial,  etc.,  Co.  v.  Glass,  96  Ala.  568, 
11  South.  671;  Norrls  v.  New  Eng.,  etc.,  Ins. 
Co.,  198  Ala.  41,  73  South.  377;  Pan  Ameri- 
can, etc,  Co.  V.  Carter,  202  Ala.  237,  80 
South.  75. 

[8]  In  this  Instance  it  Is  to  be  noted,  at  the 
expense  of  repetition,  that  the  Initial  premi- 
um was  paid  by  Parker  upon  delivery  of  the 
policies,  and  that  the  polldea  themselves  (In- 
cluding their  attached  documents)  did  not 
stipulate  for  a  forfeiture  because  of  the  fail- 
ure to  pay  notes  given  and  taken  for  premi- 
ums succeeding  the  initial  premium.  It  Is 
insisted  for  the  appellant  that  the  italicized 
terms  in  the  quotation  (from  the  policies)  to 
follow  had  the  effect  to  Introduce  Into  the 
policies  a  stipulation  for  the  forfeiture  as- 
serted: 

"Payment  of  Premiums.  All  preminma  are 
payable  in  advance  at  said  home  oflSce  or  to 
any  agent  or  agency  cashier  of  the  company 
upon  delivery,  on  or  before  date  due,  of  a  re- 
ceipt signed  by  an  executive  officer  (president, 
a  vice  president,  secretary  or  assistant  secre- 
tary) of  the  company  and  countersigned  by 
said  agent  or  agency  cashier. 

"The  mode  of  premium  payments  may  be 
changed  by  the  owner  of  this  policy  by  written 
notice  to  the  company  at  its  home  office  not 
less  than  forty-five  days  prior  to  any  anniver- 
sary of  this  policy  from  annual  payments  to 
semiannnal,  or  quarterly,  or  vice  versa,  at  the 
premium  rates  and  on  tiie  conditions  in  force 
at  the  date  hereof. 

"Eacept  at  herein  provided  the  payment  of  o 
premium  or  intUMmmt  thereof  ihall  not  main- 
tain the  poliov  in  force  ieyond  the  date  when 
the  newt  premium  or  instattment  thereof  it 
payable.    [Italics  supplied.] 

"A  grace  of  one  month  (not  less  than  thirty 
days)  shall  be  granted  for  the  payment  of  ev- 
ery premium  after  the  first  during  which  time 
the  insurance  shall  continue  in  force.  If  death 
occur  within  the  month  (not  less  than  thirty 


days)  of  grace  the  unpaid  portion  of  the  pre- 
mium for  the  then  current  policy  year  shall  be 
deducted  from  the  amount  payabl*  hereun- 
der." 

This  italicized  expression  did  not  so  con- 
clude. It  had  reference  cmly  to  the  Just 
preceding  provision  whereby  this  insured  was 
Invested  with  the  right  to  change  from  the 
system  of  annual  payments  to  the  mode  of 
payment  denominated  "semiannual,  or  quar- 
terly." It  is  to  snob  payments  that  the  word 
"installment,"  in  the  italicized  paragraph 
ante,  had  reference. 

[7]  Such  Tight  as  the  Insurer  had  to  forfeit 
and  annul  these  policies  accrued  on  Parker's 
failure  to  pay  the  second  premiums  maturing 
on  April  19, 1914.  It  appears  from  the  agreed 
statement  of  facts  that  aivrozimately  46 
days  after  that  date,  on  June  6,  1914,  the 
company  accepted  from  Parker  $51.60  in  cash 
and  $12.80,  resulting  from  dividends  <m  these 
policies,  "which  was  credited,"  as  the  agreed 
statement  recites,  "as  a  payment  on  said  sec- 
ond premium  on  each  of  said  policies";  and 
also  accepted  the  several  notes  described  in 
the  quotation  ante  from  the  agreed  statement 
This  action  was  a  distinct  waiver  of  the  pos- 
sible forfeiture  that  accrued,  if  at  all,  prior 
to  June  6,  1914.  The  waiver  thus  effected 
was  thereafter  beyond  recall.  Washburn  v. 
Union  Cratral  Ins.  (3o.,  143  Ala.  485,  488,  489. 
38  South.  1011.  Tbe  recital  in  the  agreed 
statement  of  facts,  immediately  succeeding 
that  last  quoted  above,  that  "said  sums  [L  e. 
$51.60  and  $12.80]  aggregating  the  amount 
necessary  to  pay  for  carrying  said  policies 
to  June  10,  1914"— that  being  the  date  of 
the  maturity  of  the  first  two  of  the  notes  so 
given  and  accepted — cannot  be  interpreted  as 
contradicting  or  qualifying  the  Just  preceding 
redtal  that  these  sums  were  credited  on  the 
"second  premium  on  each  of  said  policies," 
premiums  that  were  designed,  and  that  re- 
mained unchanged  with  respect  to  mode  of 
paym«it  within  the  purview  of  the  above- 
quoted  feature  of  tbe  policies,  to  cover  the  | 
annual  premium  for  the  year  beglnniitg  on  I 
April  19,  1014,  the  insurance  year  during 
which  Parker  took  his  own  life.  j 

Bllminatlng,  as  must  be  done  on  the  con-  ] 
siderations  before  stated,  tbe  vain  stipula- 
tions contained  In  the  notes  and  receipts, 
only,  for  tbe  forfeiture  of  these  policy  con- 
tracts upon  the  contingency  of  failure  of 
Parker  to  pay  fbe  notes  or  any  of  tbem  de- 
scribed in  tbe  agreed  statement  of  facis,  the 
case  comes  to  this:  An  accomplished  waiver 
by  the  Insurer  of  the  only  possible  forfeiture 
available  to  tbe  insurer,  and  the  acceptance 
by  the  Insurer  of  the  insured's  notes  for  a 
balance  pf  the  second  annual  premiums, 
wbidi  notes,  after  their  acceptance  by  the  In- 
surer, tbe  insurer  urged  tbe  insured  to  pay, 
notes  that  had  not  been  returned  to  tbe  In- 
sured at  tbe  time  of  his  death.  Under  these 
circumstances,  including  the  absence  from 
these  policies  of  any  stipulation  that  would 
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iiave  authorized  a  forfeiture  because  of  fail- 
ure to  pay  any  of  the  notes  given  for  this 
second  (not  initiaO  premium  on  each  policy, 
there  was  no  right  or  power  in  the  Insurer  to 
annul,  to  forfeit  these  policies  after  the  waiv- 
er was  effected  In  the  early  days  of  June, 
1914,  after  the  earlier  duty  of  the  Insured  to 
pay  money  at  the  annual  premium  date  had 
been  breached  and  the  Insurer  had  accepted 
partial,  unrestricted  payments  In  money  on 
the  second  premium  on  eadi  policy  and  the 
notes  of  the  Insured  for  the  balance  left  un- 
paid after  the  credits  stated  had  been  applied, 
as  the  agreed  statement  recites,  "on  said  sec- 
ond premium  on  each  of  said  policies." 

The  Judgment  for  plaintltF  on  both  policies 
was  well  rendered.    It  is  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  SOMBBVIIiLB  and 
THOMAS,  JJ.,  concur. 

On  Bebearlng. 
PER  CURIAM.    Application  overruled. 

ANDBRSON,  C.  J.,  and  McCLBLLAK, 
THOMAS,  and  BROWN,  JJ.,  concur. 

SAYRB,  3.  (dissenting).  I  am  unable  to 
ccoicur  in  the  treatment  given  to  the  statute 
<sectlon  4679  of  the  Code)  by  the  majority 
opinion.  The  policies  in  suit  did  not  offend 
against  the  statute.  They  contained  every 
stipulation  of  the  contract  between  the  par- 
Uee.    One  stipulation  I  auote: 

"Bzcept  as  herein  provided  the  payment  of 
a  premium  or  installment  thereof  shall  not 
maintain  the  pcdlcy  in  force  t>eyond  the  date 
when  the  next  premiom  or  installment  thereof 
is  payable." 

The  exception  provided  was  that — 

"A  grace  of  one  month  (not  less  than  thirty 
days)  shall  he  granted  for  the  payment  of 
every  premium  after  the  first  during  which 
time  the  insurance  shall  continue  in  force," 
eta 

That-  exception  does  not  affect  this  case. 
If  the  contract  evidenced  by  these  policies 
could  not  be  affected  by  subsequent  agree- 
nients — wUdi,  being  subsequently  made, 
could  not  be  Incorporated  therein— then  plain- 
tiff could  not  recover,  for  the  second  premium 
was  not  paid,  nor  did  the  sxception  save 
plaintiff's  claim.  The  fact  is  that  plaintiff's 
claim  rests  entirely  upon  the  subsequent 
agreement  by  which  the  insurance  company, 
for  the  benefit  of  the  Intured,  agreed  to  waive 
the  default  by  whidi  the  life  of  the  policy. 
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according  to  its  own  precise  terms,  had  been 
terminated.  Or,  If  it  be  said  that  the  subse- 
quent agreement  was  for  the  benefit  of  both 
parties  to  the  contract,  it  is  neverttieless  true 
that  plaintiff  claims  under  so  much  of  it  as 
was  for  the  benefit  of  the  Insured,  or  the 
heaefldary  named  by  him.  But  to  the  con- 
tinued life  of  the  policy,  notwithstanding  the 
failure  to  pay  the  second  installment,  the  in- 
surance company  agreed  upon  the  express 
condition  that  the  note  for  the  second  premi- 
um (or  a  part  of  it)  should  be  paid  at  matu- 
rity, and  now  the  court  says,  in  effect,  that, 
by  reason  of  the  statute,  it  will  ignore  the 
condition,  though  insisting  upon  so  much  of 
the  contract  as  was  for  the  benefit  of  the 
insured,  with  result,  palpably,  that  plaintifl 
la  given  the  benefit  of  a  large  insurance  for 
which  the  insured  has  not  paid.  I  would 
have  thought  that  some  other  course  would 
be  sought  I  should  have  thought  that  the 
rule  of  this  court,  of  the  Supreme  Court  of 
the  United  States,  and  of  other  courts,  as 
shown  by  the  citation  of  authorities  In  Pan- 
American  Life  Insurance  Co.  v.  Carter,  202 
Ala.  237,  80  South.  75,  would  have  been  Al- 
lowed to  perform  its  office  of  Justice  and 
right.  In  the  case  Just  referred  to  it  was 
said  of  a  similar  sitnatipn: 

"The  effect  of  the  default  in  paying  the  note 
on  its  due  date  was  to  forfeit  the  policy,  be- 
cause the  policy  holder,  by  plain  words,  agreed 
that  it  should  have  that  effect  The  validity  of 
the  contract  in  reference  to  the  note  and  its 
payment  cannot  be  successfully  assailed.  'It 
did  not  undertalce  to  destroy  any  existing  right 
of  the  beneficiary  under  the  policy.  The  ex- 
tension of  time  was  a  favor,  not  a  right,  and 
the  allowance  of  additional  time  for  payment  of 
a  premium  l)eyond  its  maturity  did  not  operate 
to  confer  still  further  rights  in  spite  of  the 
terms  of  the  extension.'" 

The  determlnatloa  to  reject  an  application 
of  that  rule,  as  It  seems  to  me,  can  result 
only  from  an  opinion  that  a  contract  of  in- 
surance, once  made,  can  never  be  altered,  or, 
If  such  a  contract  is  subsequently  altered, 
the  courts  will  give  effect  only  to  such  stip- 
ulations of  the  altered  contract  as  favor  the 
insured  or  his  named  beneficiary.  My  Judg- 
ment is  that  the  decision  in  Pan-American 
life  Insurance  Co.  v.  Carter,  supra,  has  been 
overruled  in  effect  and  if  the  principle  of 
tliat  case  and  the  cases  wpoa  which  it  was 
planted  is  to  t>e  no  longer  observed,  the  fact 
may  as  well  be  plainly  noted  and  understood. 

SOMBRVILLB  and  GARDNBR,  J7.,  ccmcur 
in  this  disaent 
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BALDWIN  V.  STATE.     (4  DIv.  841.) 

(Supreme  Court  of  Alabama.    Feb.  12, 1920.) ' 

1.  Robbery  «=:3 1 7 (3)  —  Indictment  held  snffl- 
clently  to  describe  stolen  money. 

In  view  of  Code  1907,  {  7134,  declaring  that 
the  indictment  shall  specify  the  facts  conatitat- 
ing  the  offense  in  ordinary  and  concise  language 
without  prolixity'  or  repetition,  an  indictment 
charging  that  defendant  feloniously  took  one 
$20  bill  of  the  value  of  |20  and  four  $6  bills 
of  the  value  of  $20,  the  property  of  one  D., 
etc.,  sufSciently  described  the  money  taken. 

2.  Criminal  law  «=>88l  (4)— On  Indictment  for 
robbery  In  one  count,  verdiot  finding  defend- 
ant guilty  as  charged  Is  sufRclent. 

Where  the  indictment  for  robbery  was  in 
a  single  count,  a  verdict  finding  defendant  guilty 
as  charged  is  su£Scient,  for  it  cannot  be  mis- 
construed, even  though  the  offense  of  robbery 
includes  Uie  lesser  offense  of  larceny. 

Appeal  from  Clrcnlt  Court,  Geneva  Coun- 
ty; H.  A.  Pearce,  Judge. 

Isaac  Baldwin  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

The  Indictment  Is  as  follows: 

The  grand  jury  of  said  county  charges  that 
before  the  finding  of  this  indictment  Isaac  Bald- 
win feloniously  took  one  twenty-dollar  bill  of 
the  value  of  twenty  dollars  ($20.00)  and  four 
five-dollar  bills  of  the  value  of  twenty  dollars 
($20.00),  the  property  of  Sol  Dismukes  from 
his  person  and  against  his  will  by  violence  to 
his  person  or  by  putting  him  in  such  fear  as 
unwillingly  to  part  with  the  same,  against  the 
peace  and  dignity  of  the  state  of  Alabama. 

E.  C.  Boswell,  of  Hartford,  and  Farmer, 
Merrill  &  Farmer,  of  Dotban,  for  appellant 
J.  Q.  Smith,  Atty.  Gen,  for  the  State. 

SAYRE,  J,  [1]  We  regard  the  Indictment 
In  this  case  as  sufficient  In  its  allegation  as 
to  the  Identity  of  the  property  taken  from 
the  person  of  its  owner.  "The  indictment 
must  state  the  facts  constituting  the  ofTense 
In  ordinary  and  concise  language,  without 
prolixity  or  repetition,  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  Is  intended,"  etc.  Code  of  1907, 
S  7134;  Pflater  v.  State,  84  Ala.  432,  4  South. 
395.    It  Is  impossible  to  read  this  indictment 


and  be  in  doubt  as  to  the  Import  of  the  words 
employed.  A  $20  bill  of  the  value  of  $20  to 
the  common  understanding  means  a  $20  gov- 
ernment or  bank  note  of  the  sort  which  pass- 
es from  hand  to  hand  as  a  measure  of  value 
and  a  medium  of  exchange  In  the  ordinary 
business  transactions  of  the  country,  and  so 
it  is  not  to  be  presumed  that  either  the  de- 
fendant or  the  Jury  were  left  in  doubt  as  to 
the  complete  meaning  of  the  charge  against 
defendant  Hence  our  opinion  that  the  prop- 
erty was  sufficiently  described  for  the  pur- 
poses of  this  indictment  for  robbery.  Wesley 
v.  State,  ei  Ala.  282.  Farther  we  need  not 
go. 

[2]  The  indictment  charged  robbery  in  a 
single  count  and  the  Jury  In  their  vwdict 
found  defendant  "guilty  as  charged."  It  1» 
true  that  the  charge  of  robbery  contained 
the  leaser  charge  of  larceny,  of  which.  In  a 
proper  state  of  the  evidence,  the  defendant 
might  have  been  convicted  (Morris  v.  State> 
97  Ala.  82,  12  South.  27^,  but  In  that  event 
it  would  have  been  necessary  for  the  verdict 
to  designate  the  oS&ase  for  which  c(«vlctl0D 
was  had ;  such  a  verdict  operating  as  an  ac- 
quittal of  the  graver  offense  diarged.  The 
verdict  in  this  case  cannot  be  misconstrued, 
and  the  sentence  in  pursuance  of  the  punish- 
ment fixed  by  the  Jury  was  correct 

'I'umer  v.  State,  40  Ala.  21,  dted  by  ap- 
pellant presented  a  very  dlfFerent  question. 
In  that  case  the  ruling  was  simply  that  on 
the  trial  of  an  Indictment  under  a  section 
of  the  Code  of  1852  it  was  necessary  that  the- 
Jury  fix  the  punishment  and  that  the  verdict 
rendered  was  void  for  its  failure  in  that 
particular.  Nor  are  homicide  cases  In  point,, 
for  In  them  the  statute  requires  that  the  Jury 
ascertain  the  degree  of  the  crime,  and  this 
requirement  has  been  held  to  be  mandatory 
even  where  the  Jury  finds  the  defendant  guil- 
ty of  murder  in  the  first  degree.  Howerton 
V.  State,  191  Ala.  IS,  S7  South.  979.  And  so 
even  where  the  charge  Is  one  of  murder  com- 
mitted by  means  of  poison  wliich  can  be  noth- 
ing but  murder  In  the  first  degree^  Johnson 
V.  State,  17  Ala.  618,  627. 
Affirmed. 


ANDERSON,  O.  J, 
BROWN,  JJ.,  concur. 
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Robbery  «s>l7(3)— Description  In  Imflotment 
of  stolen  money  held  sufliolent. 
An  allegation  in  an  indictment  for  robber; 
that  defendant  "felonionsl;  took  one  twenty- 
dollar  bill,  of  the  value  of  twenty  dollars,  and 
four  five-dollar  bills,  of  the  valne  of  twenty  dol- 
lars, the  property  of  D.,"  Is  sufficient  as  against 
a  demurrer  tor  insufficient  description  of  the 
money. 

Appeal  from  Clrcalt  Conrt,  Geneva  County; 
H.  A.  Pearce,  Judge. 

Henry  Walker  was  convicted  of  robbery, 
and  he  appealed.     Affirmed. 

Omitting  formal  charging  parts,  the  In- 
dictment Is  as  follows: 

Henry  Walker  feloniously  took  one  twenty- 
dollar  bill,  of  the  value  of  twenty  dollars,  and 
four  five-dollar  bills  of  the  value  of  twenty 
dollars,  the  property  of  Sol  Dismuke,  from  his 
person  and  against  his  will  by  violence  to  his 
person,  or  by  patting  him  in  soch  fear  as  un- 
willingly to  part  with  the  same. 

Farmer,  Merrill  &  Fanner,  of  Dothan,  for 
appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  State. 

MEBRITT,  J.  The  defendant  was  In- 
dicted, tried,  and  convicted  of  the  offense  of 
robbery,  and  was  sentenced  to  imprisonment 
In  the  penitentiary  for  a  term  of  20  years. 

The  appeal  is  upon  the  record  proper  vrlth- 
out  a  bill  of  exceptions.  The  only  two  ques- 
tions presented  by  this  appeal  are:  (1)  The 
overruling  of  the  demurrers  to  the  Indict- 
ment on  the  groTmd  of  an  Insufficient  descrip- 
tion of  the  money  alleged  to  have  been  felo- 
niously taken,  etc.;  and  (2)  that  the  verdict 
of  the  Jury  was  Indefinite  and  not  sufficient 
to  support  the  Judgment  of  the  conrt. 

These  two  Identical  questions  have  been  de- 
cided adversely  to  the  contention  of  Hie  de- 
fendant by  the  Supreme  Cotirt  in  a  recent 
decision,  Isaac  Baldwin  v.  State,  85  South. 
804,  oplni(Hi  by  Justice  Sayre,  under  date  of 
February  12,  1920.  Under  authority  of  that 
case,  the  Judgment  ot  conviction  in  the  in* 
stout  case  is  affirmed. 

Affirmed. 

(17  Ato.  App.  4M)  === 

GULF  STATES  STEEL  CO.  v.  COMSTOCK 
et  al.    (6  DIv.  599.) 

(Conrt  of  Appeals  of  Alabama.    April  20, 

1020.    On  Entry  of  Final  Judgment, 

May  12,  1920.) 

I.  Appeal  and  error  «=> 1 078 (I)— Assignments 
not  noticed  by  appellant  walvea. 
Assignments   of  error,  not  noticed  or  in- 
sisted on  in  appellant's  brief  and  argument,  will 
be  treated  as  waived. 


and  error  «=3696(2)— Refnsal  of 
affirmative  oiiaroes  not  oonsldered*  where  bill 
of  exceptions  does  not  redte  that  K  eontaiaa 
all  evMenoe. 

Refusal  of  affirmative  charges  will  not  be 
considered  on  appeal,  where  bill  of  exceptions 
does  not  recite  tlu$t  it  contains  all  of  the  evi- 
dence. 

3.  Appeal  and  error  <S=:>907  (4)— Evidence  pre- 
sumed to  sustain  ruling  on  Instructions,  where 
bill  of  exceptions  does  not  recite  that  It  con- 
tains all  the  evidence. 

Where  bill  of  exceptions  fails  to  recite  that 
it  contains  all  of  the  evidence,  the  appellate 
conrt  will  presume  any  state  of  the  evidence 
which  will  sustain  the  giving  or  refusal  of  an 
instruction  by  the  trial  court. 

4.  Pleading  «=3248  (9)— Amendment  In  tres- 
pass to  original  oompiaint  In  case  held  proper. 

Under  Code  1907,  g  5329,  refusal  to  strike 
amendment  in  trespass  to  original  complaint  in 
case  held  proper;  both  being  actions  ex  delicto. 

5.  Trial  <S=3256(I)— Party  who  considers 
charge  misleading  should  request  explanatory 
charge. 

Where  the  eonrf  s  charge  fairly  states  the 
law,  a  party  who  fears  that  portions  thereof 
are  misleading  should  request  explanatory 
charges. 

6.  Trespass  <9=9S7— More  than  $300  for  evl»- 
tion  from  dwelling  held  excessiveu 

In  action  in  trespass  and  for  eviction  of 
plaintiffs  from  dwelling  house,  where  plaintiffs 
had  been  fully  reimbursed  for  personal  property 
destroyed,  verdict  held  excessive  in  so  far  as 
it  exceeded  $300. 

7.  Appeal  and  error  «=»■  140(2)— Where  only 
ground  of  reversal  Is  wcesslve  Judgment, 
eourt  will  affirm  on  remittitur. 

Where  only  ground  of  reversal  was  the  ex- 
cessiveness  of  the  judgment,  the  C!onrt  of  Ap- 
peals, under  Acts  1011,  p.  687,  as  amended  by 
Acts  1916,  p.  610,  has  power  to  determine  the 
proper  amovmt  of  recovery  and  affirm  Judgment, 
subject  to  filing  of  remittitur  of  the  amount  of 
the  judgment  in  excess  thereof. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  jr.  C.  B.  Gwln,  Judge. 

Action  in  trespass  by  Mrs.  Annie  Comstock 
and  another  against  the  Gulf  States  Steel 
Company  and  another.  Judgment  for  the 
plaintiffs,  and  defendant  Gulf  States  Steel 
Company  appeals.    Affirmed. 

It  Is  deemed  unnecessary  to  set  <rat  the 
pleadings,  ahso  assignments  of  error  1  to  6, 
inclusive,  9  to  16,  indnslve,  and  17,  as  they 
sufficiently  appear.  Assignments  7  and  8  are 
as  follows : 

(7)  Part  of  the  oral  charge  of  the  court,  as 
follows:  "If  the  Tennessee  Coal,  Iron  &  Rail- 
road Company  did  any  injury  to  the  plaintiffs, 
whether  it  had  been  paid  for  or  not,  it  is  not 
a  matter  for  your  consideration." 

(8)  Part  of  the  oral  charge  of  the  court,  as 
follows:  "If  the  plaintiffs  in  this  case  are  en- 
titled to  recover  for  unlawful  ejection  or  dis- 
possession of  the  property,  wrong  dispossession 
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of  the  property,  then  in  that  caae  it  would  be  in 
the  sound  discretion  of  the  jury  to  fix  the 
amount  of  the  damages,  whatever  you  think 
would  be  just  and  proper." 

The  other  matters  saffldently  appear  from 
the  opinion  of  the  court 

Percy,  Benners  &  Burr,  of  Birmingham,  for 
appellant. 

Mathews  &  Mathews,  of  Bessemer,  for  ap- 
IKllees. 

BEICKEN,  P.  J.  Appellees  brought  suit  in 
the  court  below  against  appellant  and  the  Ten- 
nessee Goal,  Iron  &  Railroad  Company.  The 
original  complaint  contained  four  counts.  By 
amendment  the  Tennessee  Goal,  Iron  &  Bail- 
road  Company  was  stricken  as  a  defendant, 
and  the  cause  proceeded  against  the  appel- 
lant, resulting  in  a  Judgment  against  api)el- 
lant  for  $600.  After  the  Tennessee  Coal,  Iron 
&  Railroad  Company  was  stricken  as  a  de- 
fendant, the  complaint  was  amended  by  add- 
ing two  additional  counts,  designated  as  A 
and  B.  The  plaintiffs  withdrew  counts  3  and 
B,  and  the  cause  was  tried  upon  counts  1, 
2,  4,  and  A.  The  appellant,  defendant  in  the 
court  below,  objected  to  the  filing  of  the 
amendment  to  the  complaint,  and  also  filed 
a  motion  to  strike  the  amendment  to  the 
complaint ;  both  the  objection  and  motion  be- 
ing overruled. 

Counts  1,  2,  and  4  were  based  upon  tres- 
pass for  entering  the  house  occupied  by  plalu- 
tiils  as  a  dwelling  and  carrying  away  furni- 
ture, clothing,  etc.  Count  A  was  in  trespass 
for  evicting  plaintiffs  from  a  house  occupied 
by  them  as  a  dwelling  while  one  of  the  plain- 
tiffs, G.  J.  Comstock,  the  husband,  was  in  the 
military  service  in  the  army  of  the  United 
States.  There  are  several  assignments  of 
error,  17  in  all,  and  we  will  discuss  them  in 
the  order  of  their  assignment. 

[1]  Asslgnmenta  1  to  6,  inclusive,  are  based 
upon  the  action  of  the  court  in  overruling 
the  demurrers,  to  the  complaint  as  amended. 
However,  these  assignments  are  not  noticed 
or  insisted  upon  in  brief  and  argument  of  ap- 
pellant, and  therefore,  under  the  rulings  of 
this  court  and  of  the  Supreme  Court,  will  be 
treated  as  waived.  Fealy  v.  Birmingham,  15 
Ala.  App.  367,  73  South.  296;  Rosenau  v. 
Powell,  184  Ala.  396,  68  South.  1020. 

[2,  3]  Assignments  9  to  15,  inclusive,  are 
Imsed  upon  the  action  of  the  court  in  refus- 
ing to  give  several  charges  requested  in  writ- 
ing by  defendant.  These  charges  were  the 
affirmative  charges  to  the  complaint  as  a 
whole,  and  separately  as  to  the  several  counts 
of  the  complaint.  The  bill  of  exceptions  does 
not  recite  that  it  contains  all  of  the  evidence, 
and  the  court  will  not  be  put  in  error  tor  re- 
fusing these  charges. 

"When,  on  appeal,  the  bill  of  exceptions  fails 
to  recite  that  it  contains  all  the  evidence,  the 
appellate  court  will  presume  any  state  of  evi- 


dence which  woold  snstain  the  giving  or  refusal 
of  an  instruction  *  *  *  by  the  trial  court. " 
Postal  Tel.  Gable  Go.  v.  Hnlsey,  116  Ala.  103, 
22  South.  854;  Sanders  v.  Steen,  128  Ala.  633, 
29  South.  586;  RandaU  v.  Wadsworth,  130 
Ala.  633,  31  South.  556;  Lewis  Co.  v.  Lumber 
Co.,  163  Ala.  692,  60  South.  1036;  Ventress  t. 
Clayton,  166  Ala.  349,  51  South.  768;  Jliddle- 
brooks  V.  Sanders,  180  Ala.  407,  61  South.  88& 

While  this  is  the  rule,  we  have,  however, 
examined  the  record  carefully,  and  it  is  oar 
opinion  that  there  was  no  error  in  the  re- 
fusal of  these  charges. 

[4]  Assignment  17  is  based  upon  the  ac- 
tion of  the  court  in  overruling  defendant's 
motion  to  strike  the  amendment  to  the  com- 
plaint. There  was  no  error  in  overruling  the 
motion.  The  statute  (Code  1907,  f  6329)  ex- 
pressly authoiiKs  the  Joinder  of  all  actions 
ex  delicto  in  the  same  suit  If,  as  contended 
by  appellant,  the  original  complaint  was  in 
case  and  the  amendment  in  tresp.isB,  still 
both  were  actions  ex  delicto,  and  their  Join- 
der in  the  same  suit  was  authorized. 

[S]  Assignments  of  error  7  and  8  are 
based  upon  exceptions  to  the  oral  charge  of 
the  court  We  have  examined  the  oral 
charge,  and,  when  taken  as  a  whole,  as  we 
must  take  it  we  are  of  the  opinion  that  the 
charge  ^ta ted  the  law  fairly  to  the  defendant 
If  the  defendant  felt  that  the  Jury  might  be 
misled  by  these  portions  of  the  court's  oral 
charge,  it  should  have  requested  explanatory 
charges.  At  most,  the  portions  excepted  to 
could  only  be  construed  as  mldeading. 

[6]  The  sixteenth  assignment  of  error  is 
based  upon  the  action  of  the  court  in  over- 
ruling defendant's  motion  for  a  new  triaL 
One  of  the  grounds  of  the  motion  for  new 
trial  is  that  the  verdict  was  excessive.  We 
have  very  carefully  examined  the  testimony 
in  this  case,  and  we  are  of  the  opinion  that 
this  ground  of  the  motion  Is  well  taken  and 
that  the  verdict  is  excessive.  The  proof 
clearly  shows  that  the  plaintiffs  have  been 
fully  reimbursed  for  the  destruction  of  tbxit 
personal  property,  and  the  amount  aaaeesed 
against  this  defendant  for  eviction  of  the 
plaintiff  was  excessive.  It  is  shown  that  no 
force  was  used,  and,  in  our  opinion,  $300 
would  be  sufficient  damnges  for  them  to  re- 
cover of  this  defendant 

[7]  Under  the  authority  of  the  provlaions 
of  the  statute  approved  April  2,  1911  (Acta 
1911,  p.  687),  as  amended  by  the  act  approved 
September  17,  1916  (Acts  1916,  p.  610),  we 
are  of  the  opinion  that  there  is  no  other 
ground  of  reversal  in  this  case,  except  that 
the  Judgment  of  the  lower  court  is  excessive, 
and  that  $300  would  be  a  proper  amount  of 
recovei7.  It  is  here  ordered  and  adjudged 
by  this  court  that  this  cause  be  reversed  and 
remanded,  unless  the  appellee  file  In  ttiis 
court  a  remittitur  of  the  amount  of  the  Judg- 
ment recovered  In  excess  of  the  sum  of  |3(X), 
mxeix  remittitur  to  be  filed  within  30  days,   Xfae 
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derk  of  this  court  will  notify  the  appellees 
of  the  roUng  made  by  this  conrt,  and  that 
they  are  required  to  file  a  remittitur  within 
the  time  required,  or,  upon  their  failure  to 
do  so,  that  the  cause  will  be  reversed  and 
remanded  as  provided  by  statute. 

It  la  further  ordered  and  adjudged  that, 
If  said  remlttltnr  Is  duly  filed  by  appellees  as 
herein  ordered,  the  Judgment  of  the  lower 
court  for  ^00  Is  In  all  things  affirmed. 

On  Entry  of  Final  Judgment 

PER  CURIAM.  The  appellees  having  ffled 
In  this  court  a  remittitur  of  $300  of  the  sum 
recovered  by  the  Judgment  of  the  trial  court. 
In  pursuance  to  the  former  order  of  this 
coart,  thus  reducing  the  amount  of  recovery 
to  the  sum  of  $300,  as  required  by  the  order 
heretofore  made,  the  Judgment  of  the  lower 
court  for  that  amount  Is  hereby  affirmed. 

Affirmed. 


(IT  Ate.  App.  tU) 

CALDWELL   V.    LOVELESS.    (6    Div.   687.) 

(Court  of  Appeals  of  Alabama.    Feb.  3,  1020. 
Rehearing  Denied  April  6,  1920.) 

1.  Appeal  aad  error  «s»781  (6)— Appeal  dl«> 
ini&sed  where  matters  have  been  amleably 
adjusted. 

Appeal  from  Judgment  overruling  motion  to 
strike  an  award  of  arbitrators  will  be  dismissed, 
where  subsequent  to  submission  of  appeal  the 
matters  involved  have  been  amicably  adjusted 
and  folly  settled  between  the  parties;  the 
question  in  such  case  having  become  moot. 

2.  Appeal  and  arror  <S=>I9— Aotual  ooatroversy 
requisite  to  appellate  Jurisdiction. 

An  actual  controversy  is  a  necessary  requi- 
site to  appellate  jurisdiction,  since  it  Is  not 
within  the  province  of  the  appellate  court  to 
decide  abstract  or  hypothetical  questions,  from 
the  determination  of  which  no  practical  result 
can  follow. 

3.  Appeal  and  error  «=»  19— Fictitious  ease  to 
test  right  to  do'  a  particular  thing  not  oon- 
stdered. 

It  is  not  within  the  province  of  the  Court  of 
Appeals  to  consider  a  fictitious  case,  submitted 
merely  for  the  purpose  of  the  right  to  do  a  par- 
ticnlar  thing. 

4.  Appeal  and  error  <s=9790(  I )— Appeal  dis- 
missed on  oocnrrence  of  event  rendering  re- 
lief Impossible. 

Generally,  if  pending  an  appeal,  an  event 
occurs  which  renders  it  impossible  for  the  ap- 
pellate court  to  grant  any  relief,  the  appeal 
will  be  dismissed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   J.  C.  B.  Gwln,  Judge. 

T.  W.  Loveless,  A,  F.  Parsons,  and  H.  C. 
Caldwell  altered  Into  an  agreement  to  arbi- 
trate certain  land  lines  and  certain  laud 
values.     Tbete  was  an  award,  and.  It  not 
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having  been  carried  out,  IJioveless  filed  a  mo- 
tion to  enforce  said  award.  Caldwell  entered 
motion  to  strike  the  motion  to  enforce  tha 
award,  which  was  denied,  and  Oaldwell  ap- 
peals, and  submits  the  case  on  the  merits  and 
on  petition  for  mandamus  to  require  the  trial 
Judge  to  set  aside  his  Judgment  overmllng 
motions  to  dismiss.  Mandamus  doiled,  and 
appeal  dismissed. 

Plnkney  Scott,  of  Bessemer,  for  appellant 
McEnb^  &  McEkiiry,  of  Bessemer,  for  ap- 
pellee. 

BRICKEN,  P.  J.  This  appeal  was  from  a 
Judgment  of  the  circuit  court  overmllng  a 
motion  to  strike  an  award  of  arbitrators  in  a 
matter  pending  between  appellant  and  ap- 
p^ee. 

[1]  Since  the  submission  of  this  appeal  In 
this  court  It  has,  without  dispute,  been  af- 
firmatively made  known  to  the  court  that  the 
matters  involved  In  the  original  proceedings 
have  been  amicably  adjusted  and  fully  set- 
tled between  the  parties,  and  that  the  in^sent 
status  Is  such  that  neither  the  appellant,  de- 
fendant In  the  court  below,  nor  the  app<ellee, 
plaintiff  In  court  below,  now  have  any  Inter- 
est in  the  matters  Involved;  that  the  In- 
terests and  claims  of  both  parties  to  this  ac- 
tion have  been  purchased  by  another,  not  a 
party  here  or  In  the  court  below ;  that  all  the 
costs  of  the  proceedings  here  and  In  the  court 
below  have  been  settled,  and  that  there  now 
remain  no  questions  to  be  settled  between 
these  parties,  and  hence  a  dedsiou  of  the 
case  would  be  of  no  value;  that  said  cause 
has  become  moot  before  this  court 

[2,  3]  The  necessary  requisite  to  appellate 
Jurisdiction  Is  the  existence  of  an  actual  con- 
troversy ;  therefore  it  is  not  within  the  mor- 
ince  of  this  court  to  decide  alistract  or  hypo- 
thetical questions,  which  are  disconnected 
from  the  gravity  of  actual  relief,  or  from  the 
determination  of  which  no  practical  result 
can  follow.  Nor  Is  It  the  province  of  this 
coiu-t  to  consider  a  fictitious  case,  submitted 
merely  for  the  purpose  of  testing  the  right 
to  do  a  particular  thing. 

[4]  The  general  rule  Is,  If  pending  an  ap- 
peal, an  evoit  occurs  which  renders  it  im- 
possible for  the  appellate  court  to  grant  any 
relief,  the  appeal  may  be  dismissed.  There 
are  many  instances  In  which  such  condition 
may  arise.  It  may  arise  by  the  act  of  the  ap- 
pellant hinfself.  Woodruff  v.  Austin,  16  Misc. 
Rep.  643,  38  N.  T.  Snpp.  787,  or  it  may  like- 
wise arise  by  the  act  of  the  appellee,  as  where, 
pending  the  appeal,  he  does,  or  relinquishes 
the  right  to  do,  some  act  in  reqject  to  which 
the  appeal  was  taken.  Walllngford  v.  Ben- 
son, 17  S.  O.  591 ;  Foote  V.  Smith,  8  Wyo.  510, 
68  Pac.  898;  2  Cent  Dig.  Appeal  and  Error, 
{  70  et  seq.  The  condition  may  also  arise 
from  the  act  of  the  court  a  quo,  that  Is  to 
say,  from  some  order  or  Judgment  in  the 
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case  pending  the  appeal,  which  Is  made  by 
the  court,  which  renders  the  determination 
of  the  questions  presented  by  the  api>eal  un- 
necessary. Paris  Blectric  Light  Co.  t.  Mar- 
tin (Tex.  Civ.  App.)  31  S.  W.  243;  2  Cent 
Dig.  Appeal  and  Error,  {  71  et  seq.  It  may 
also  arise  by  an  act  of  law.  Kidd  v.  Morri- 
son, 62  N.  C.  31.  And  it  has  been  held  that 
mere  lapse  of  time  may  create  this  condition. 
2  Cent  Dig.  supra.  Similarly  it  arises  where 
a  litigation  has  ceased  to  be  between  parties 
having  adverse  interests,  etc.  It  has  also 
been  held,  where  all  substantial  interest  in 
the  controversy  has  been  parted  with  or  ex- 
tinguished, the  court  will  not  hear  the  appeal 
merely  to  determine  the  rights  to  costs. 
Kandolph  v.  Kosser,  7  Port  249. 

The  present  status  of  this  proceeding,  as 
made  known  to  the  court,  necessitates  a  de- 
nial of  the  petition  for  mandamus,  and  a  dis- 
missal of  the  appeal  at  the  cost  of  appellant 

Appeal  dismissed. 


(123  Hira.  278) 

FIRST     NAT.    BANK    OF    GULFPORT    v. 

ADAMS,  State   Revenue  Agent. 

(No.  21035.) 

(Supreme  Court  of  MississippL    July  12, 
1020.) 

(ByUalut  hy  the  Court.) 

1.  Pleadings  ®=>2I4(2) — Demurrer  does  not 
admit  facts  set  forth  In  Improper  or  Illegal 
pleadings. 

The  role  with  reference  to  the  admission 
by  a  demurrer  to  a  pleading  Is  that  a  demurrer 
admits  all  facts  well  pleaded  to  be  true.  It 
does  not  admit  the  facts  set  forth  in  improper 
or  illegal   pleadings. 

2.  Pleading  ®=>76— Defendant  must  alttier  da* 
■y  or  admit  plaintiff's  pleading. 

The  pleadings  of  a  defendant  mast  either 
deny  or  admit  the  plalntiiTs  or  complainant's 
pleading.  If  he  admits  the  facta  set  forth  in 
plaintiff's  pleadings,  he  may  avoid  by  affirma- 
tive averment,  but  he  must  either  deny  or  con- 
fess and  avoid.  He  may  not  allege  facts  nei- 
ther in  denial  nor  in  confession  and  avoidance. 

In  Banc. 

On  suggestion  of  error.    Suggestion  of  er- 
ror overruled. 
For  former  opinion,  see  84  Soutlu  707. 

ETHBIDGE,  J.  The  suggestion  of  error 
asserts  that  the  two  former  opinions  in  this 
case  are  inconsistent  and  tliat  they  are  only 
alike  in  one  respect,  in  that  they  were  re- 
versals of  the  court  below.  The  two  former 
opinions  are  reported  in  108  Miss.  346,  67 
South.  407,  and  116  Miss.  450,  77  South.  185; 
and  a  careful  examination  will  show  that 
they  deal  with  separate  propositions  and  are 
not  in  conflict  one  with  the  other. 


[1]  It  Is  insisted  also  in  tlie  suggestion  of 
error  that  the  appellant  was  entitled  to  a  re- 
versal on  the  pleadings ;  that  the  plea  of  tlie 
plalntlfT  was  demurred  to  and  the  demurrer 
sustained;  and  that  the  plea  set  forth  cer- 
tain facts  with  reference  to  the  amount  of 
capital  stock  and  surplus  which  It  is  con- 
tended the  deomrrer  admits  to  be  true  and 
which  amounts  are  less  than  tlie  Judgment 
rendered  against  the  appellant. 

The  rule  is  that  a  demurrer  admits  ail  the 
facts  well  pleaded,  but  it  does  not  admit  the 
truth  of  facts  not  well  pleaded. 

[2]  The  revenue  agent  was  the  complain- 
ant and  set  forth  his  contentions  in  a  no- 
tice of  assessment  If  any  pleading  by  the 
defendant  was  necessary  at  all,  the  pleadings 
would  be  one  of  two  kinds,  either  a  denial  of 
the  plaintiff's  contentions,  or,  second,  by  con- 
fessing them  and  pleading  in  avoidance  some 
affirmative  matter  which  would  discharge  the 
obligation  admitted  in  the  pleading.  The  al- 
legations in  the  present  pleadings  relied  on 
do  not  fall  in  either  class.  It  makes  aver- 
ments, it  is  true,  but  the  proper  plea  would 
have  been  a  denial  of  the  allegations.  Viere 
was  no  confession  of  liability  nor  of  facts 
from  which  liability  would  certainly  be  in- 
ferred with  other  averments  avoiding  the  le- 
gal effect  of  such  confession. 

The  other  matters  contained  in  the  sogges- 
tion  of  error  have  been  fully  passed  on  In  the 
former  opinions.  The  suggestion  of  erior  wUI 
therefore  be  overruled. 

Overruled. 


GULFPORT  &  MISSISSIPPI  COAST  TRAC- 
TION CO.  et  al.  V.  MANUEL  et  aL 
(No.  2121 1.) 

(Snprema  Cout  of  MissiaBippL    Joly  12, 
1920.) 

(ByUabui  by  the  Oowrt) 

1.  MunlcltMl  oorporatloas  «sa>776— City  held 
BOt  llabia  for  death  of  driver  of  motoroyole 
from  colllsioB  with  guy  wire  posts. 

Where  a  monicipal  street  was  87  feet  wide, 
and  where  it  kept  17.7  feet  of  said  street  open 
for  a  travelway  for  vehicles  in  good  condition, 
and  where  it  authorized  and  directed  an  electric 
street  car  company  to  erect  its  guy  wire  poles 
between  the  travelway  and  the  sidewalk  about 
&%  feet  from  the  outer  limits  of  the  travel- 
way,  it  is  not  negligent,  and  it  is  not  liable  for 
the  death  of  the  driver  of  a  motor  vehicle  who 
was  killed  while  mnning  the  motor  vehide  at 
an  unlawful  and  highly  dangerous  rate  of  speed. 

2.  Municipal  oorpcratlons  4=3776,  807(2)  — 
City  may  allow  part  of  street  for  erection  ef 
wire  poles;  dty  not  llabia  for  Injury  to  one 
recklessly  leaving  travalad  way  and  oolHd- 
Ing  with  pola  between  It  and  sidewalk. 

A  municipality  may  set  apart  a  portion  of 
its  streets  between  the  travelway  for  vehiclea 
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•Bd  the  sidewalk  for  the  erection  of  poles  for 
electric  light  ynres,  telephone  wires,  or  trol- 
ley wires,  and  for  similar  purposes.  It  need 
not  give  the  whole  street  to  drivers  of  vehi- 
cles. The  street  may  be  used  for  procnring 
conveniences  as  well  as  for  travel,  and,  if 
the  driveway  for  vehicles  is  of  sufficient  width 
and  in  proper  repair  to  meet  the  needs  of 
travel,  the  municipality  ia  not  liable  for  inja- 
ries  to  one  who  recklessly  departs  from  the 
traveled  way  and  collides  with  poles  placed  in 
the  right  of  way  for  public  purposes. 

3.  Municipal  corporations  «=>764(2, 3)— Mu- 
nicipal duty  as  to  streets  not  required  to  In- 
sure safety  of  reckless  drivers;  vehicle  user 
■ot  entitled  to  entire  street,  and  munloipall- 
^'s  duty  Is  performed  If  traveled  way  Is  ade- 
quate. 

'  The  extent  of  the  duty  of  a  municipality 
with  reference  to  the  safety  of  its  streets  is 
to  keep  its  .streets  reasonably  safe  for  general 
use.  It  is  not  required  to  have  them  in  such 
condition  as  to  insure  the  safety  of  reckless 
drivers.  The  User  of  vehicles  is  not  entitled 
to  the  entire  street  from  property  line  to  prop- 
erty line;  but,  so  long  as  the  traveled  way  ia 
adequate  for  the  use  of  vehicles,  the  duty  of 
the  municipality  to  the  driver  of  vehicles  is 
satisfied. 
In   Banc. 

Appeal  from  Glrcnlt  Court,  Harrison  Coun- 
ty; D.  M.  Graham,  Judge. 

Action  by  Mrs.  Eugenia  Manael  and  Flores 
Manuel,  a  minor,  against  the  City  of  Blloxl 
and  tbe  Gulfport  &  Mississippi  Coast  Trac- 
tion Company.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Keversed,  and  Judgmoit 
i«nda%d  for  defendants. 

White  &  Ford,  of  Gulfport,  for  appellant 
Gulfport  &  Mississippi  Coast  Traction  Co. 

Rushing  &  Guice,  of  Biloxl,  for  appellant 
City  of  BUozL 

Mlze  &  Mlze,  of  Gulfport,  for  appellees. 

ETHRIDGE,  J.  The  appellees  sued  the 
dty  of  Blloxl  and  the  Gulfport  &  Mlsslssii^ 
Coast  Tractlcm  Company  for  damages  oc- 
casioned by  the  death  of  William  Manael, 
the  husband  of  the  plaintiff  Eugenia  Manael 
and  father  of  tbe  other  plaintiff.  William 
Manuel's  death  was  caused  by  a  violent  col- 
lision with  a  post  situated  within  tbe  right 
of  way  of  a  street  of  the  city  of  BUoxi, 
wblcb  post  was  used  as  a  guy  wire  post  to 
support  the  trolley  wire  of  the  Gulfport  & 
Mississippi  Coast  Traction  Company  which 
operated  an  electric  street  car  Une  al(Hig  the 
said  street  The  pole  which  caused  the  death 
of  Manuel  was  situated  outside  of  tbe  travel- 
ed portion  of  the  street  but  some  14  feet  from 
the  property  Une  on  tbe  south  side  of  tbe 
street.  The  street  from  property  line  to 
property  line  was  about  37  feet.  Near  tbe 
center  of  tbe  street  was  a  shell  road  17.7 
feet  wide  which  was  the  traveled  road  for 
vehicles.  The  electric  car  line  lay  between 
tbe  shell  road  and  tbe  north  property  Une  of 
tbe  street,  and  the  record  shows  that  tbe 


street  was  on  a  level  with  tbe  tracks,  and 
the  grass  was  short  along  the  railroad  tracks. 
On  the  south  side  of  the  shell  road  tbe 
grass  and  weeds  had  grown  up  from  several 
inches  to  a  foot  or  two  in  height  and  was  not 
ordtnarOy  traveled  by  Tehldes.  It  was  in 
fairly  good  shape  for  public  travel  except  for 
being  overgrown  with  grass  and  weeds. 
Tb^«  was  no  sidewalk  on  tbe  south  side  of 
tbe  street,  but  a  footpath  south  of  tbe  pole  in 
question,  and  tbe  sidewalk  bad  been  laid  up 
tbe  street  for  some  distance  above  tbe  pole, 
and  if  extended  would  have  leift  tbe  pole  some 
7  or  8  feet  between  tbe  sidewalk  and  tbe 
traveled  shell  road.  Within  this  space  tbe 
traction  company  was  directed  by  tbe  city 
to  place  its  guy  jmles,  and  they  were  placed 
in  accordance  with  the  direction  of  tbe  city 
and  had  be^i  in  tbe  street  at  tbe  point  where 
located  for  12  or  15  years  prior  to  the  injury. 
On  tbe  afternoon  in  question,  tbe  deceased 
was  coming  down  a  street  wbicb  Intersected 
tbe  street  where  tbe  post  was  situated  at 
practically  right  angles  and  was  running  bis 
motorcycle  at  a  high  rate  of  speed,  the  rec- 
ord shows  frmn  35  to  45  miles  per  hour.  The 
proof  shows  the  street  was  in  a  thickly  settled 
community  and  considerably  traveled.  Evi- 
dently in  making  the  turn  Into  the  street  tbe 
motorcycle  on  account  of  tbe  rate  of  speed 
went  further  to  tbe  aoath  than  its  owner 
calculated,  or  else  he  lost  control  of  tbe.  ma- 
chine and  ran  into  the  said  post,  travdlng  at 
a  high  rate  ot  speed,  and  the  motorcyde  was 
wre<&ed  and  tbe  deceased  badly  bruised  and 
mangled  by  reason  of  tbe  violent  contact, 
from  which  Injury  be  died  shortly.  There 
are  several  grounds  assigned  for  reversal  of 
tbe  case,  but  we  deem  it  necessary  to  notice 
only  one,  to  wit,  tbe  refusal  of  tbe  peremp- 
tory Instruction  for  tbe  defendant 

[1]  It  is  insisted  by  tbe  plaintiff  that 
it  was  negligence  for  (lie  dty  and  the  trac- 
tion company  to  erect  within  tlte  limits  of 
tbe  street  the  poles  in  question;  that  tbe 
street  must  be  kept  in  a  reasonably  safe  con- 
dition for  travel.  While  tbe  street  must  be 
used  for  pablic  purposes,  it  is  not  necessary 
for  the  entire  space  to  be  kept  in  condition 
for  travel.  The  dty  may  lawfully  use  tbe 
street  for  the  constructl<n  of  sewers,  tor 
drainage,  to  lay  gas  or  water  pipes,  or  to 
erect  poles  or  string  wires  for  electric  lights, 
or  to  construct  a  whfirf  at  tbe  terminus  of 
the  street  or  convert  a  promraiade  into 
wharves,  or  set  apart  for  a  boulevard  a  por- 
tion of  a  street  not  devoted  to  bufdness  par- 
poses.    28  Cy&  85S. 

[2, 8]  It  Is  pemdsslble  for  tbe  dty  to  set 
apart  a  portion  of  the  street  for  the  erection 
of  poles  to  support  light,  telephone,  and  trol- 
ley wires.  The  electric  street  car  syston  is 
a  convenience  and  necessity  wbidi  serves 
tbe  public  interest,  and  it  is  not  negligence 
to  erect  pedes  between  the  sidewalk  and  the 
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traveled  parts  of  the  street  The  traveled 
part  of  the  street  was  practically  18  feet 
wide  and  Is  suffident  for  the  travel  accord- 
ing to  the  record  before  us.  The  pole  in 
qneetlon  was  located  some  3^  feet  beyond 
the  edges  of  the  traveled  way  as  ordinarily 
used  by  the  travding  public.  The  extent  of 
the  obligation  of  the  city  in  worlcing  its 
streets  Is  to  keep  them  reasonably  Safe  for 
K«ieral  nse.  It  is  not  required  to  have 
them  In  such  condition  as  to  insure  the  safe- 
ty of  reckless  drivers.  Walker  v.  Vlcks- 
burg,  71  Miss.  899,  16  South.  132;  BuUer  v. 
Oxford,  69  Miss.  618,  13  South.  626;  Nesbltt 
V.  OreenvlUe,  69  Miaa.  22.  10  South.  452,  30 
Am.  St.  Rep.  521.  A  user  of  vehicles  is  not 
entitled  to  the  entire  street  from  property 
line  to  property  line.  The  street  not  only 
serves  the  needs  of  the  traveling  public,  but 
serves  also  the  purpose  of  furnishing  the 
public  the  cwivenlMices  above  set  out 

In  the  case  of  Butler  v.  Oxford,  supra,  the 
injury  occurred  by  a  mnaway  animal  which 
became  frightened  at  an  obstacle,  departing 
from  the  travMed  or  beaten  track  about  six 
feet  on  <Hie  side  where  there  was  a  depres- 
sion in  the  street  and  the  court  held  that 
the  tiaveled  way  being  reascmably  safe,  and 
the  dope  therefrom  not  being  sufficiently 
great  to  be  dangerous  under  ordinary  cir- 
cumstances, the  accident  was  not  to  be  at- 
tributed to  the  defect  in  the  street  but  to 
the  fright  at  the  horse  and  his  sudden  veer- 
ing to  one  side. 

The  statutes  of  the  state  limit  die  speed 
of  motor  vehicles  on  highways  situated  as 
this  one  was  to  15  miles  per  hour,  and  it  is 
manifest  from  the  record  that  the  injury  was 
caused  by  the  recklessness  of  the  deceased  In 
undertaking  to  round  a  curve,  or  turn  at 
an  Intersection  of  streets,  at  a  high  and  dan- 
gerous rate  of  speed.  The  pcie  was  situated 
outside  of  the  traveled  way,  and  it  was  not 
negligence  to  permit  the  pole  to  be  erected 
as  it  was  In  this  case.  We  think  the  record 
falls  to  show  liability  against  the  appellants, 
and  the  judgment  of  the  court  below  Will  be 
reversed,  and  judgment  entered  here  for  the 
appellants. 

Reversed,  and  judgment  here  for  the 
appellants. 

(US  MlBS.  280) 

JONES  et  al.  V.  FRANK  «t  al.    (No.  21194.) 

(Supreme  0>nrt  of  MiBsiBsippl.    July  12,  1920. 

Snggestlon  of  Error  Overruled  Aug.  2, 

1920.) 

(Svftabt  hy  the  0<mrt.) 

Evidasoe    «=»383(3)— Mortgaoes    «=>369(7)— 

Rsoltals  la  tnistse's  deed;    burden  oa  pur- 

ohatar  at  foreolossre  to  show  la  ejeotment 

postiag  of  BoUoa  of  aaia. 

Where  a  deed  of  trust  Is  foredoaed  and 

the   trustee's   deed   recited   with   particularity 


the  authority  vested  in  the  trustee,  the  default 
in  the  payment  of  the  Indebtedness,  the  instrue- 
tion  to  sell,  and  that  the  sale  was  made  after 
a  newspaper  advertisement  for  the  required 
time,  but  fails  to  recite  that  a  notice  was  post- 
ed at  the  courthouse  door  as  required  by  sec- 
tion 2772,  Code  of  1906,  the  presnmptioii  that 
all  essential  conditions  were  complied  with  in 
making  the  sale,  especially  as  to  the  required 
advertisement  is  rebutted  by  these  recitals  of 
the  deed  of  trust,  and  the  burden  of  proof  is 
upon  the  plaintiif  to  show  that  a  notice  of  the 
sale  for  the  reijuired  time  was  posted  at  the 
courthouse  door. 

In  Banc. 

Appeal  from  Orcolt  Court  Bolivar  Govn- 
ty ;   W.  A.  Alcorn,  Jr.,  Judge. 

Ejectment  by  I<evl  N.  Frank  against  Me- 
dora  Jones,  and  others.  Judgment  for  plaln- 
tid  on  a  directed  verdict  and  certain  de- 
fendants, including  the  named  defendant 
appeal.    Reversed  and  remanded. 

Shanda,  Jnckaoa  ft  Oua^,  <rf  Oleveland, 
for  appellants. 

Roberts  ft  Hallam,  of  Cleveland,  for  ap- 
pellees. 

SYKE8,  J.  The  appdlee,  Frank,  broui^t 
an  ejectment  suit  against  appellants  to  ob- 
tain possession  of  a  40-acre  tract  of  land  in 
Bolivar  county.  The  facts  are  uncontro- 
verted.  The  appellants,  while  owners  of  the 
land,  gave  a  deed  of  trust  upon  It  to  secure 
the  payment  of  some  borrowed  money.  The 
deed  of  trust  recited  that  in  case  of  the 
failure  to  pay  the  note  at  maturity,  the 
trustee  should  sell  the  property  to  the  high- 
est bidder  for  cash  "after  first  advertising 
according  to  section  2772  of  the  Mississippi 
Ck>de,  of  1906,  and  amendments  thereto."  The 
plaintiff  In  the  court  below  Introduced  in  evi- 
dence the  trustee's  deed,  over  the  objectiMi 
of  the  defendants.  This  deed  recites  with 
particularity  the  authority  vested  in  the 
trustee,  that  default  was  made  In  the  pay- 
ment  of  the  Indebtedness,  and  that  the 
trustee  was  Instructed  to  sell  the  land  ac- 
cording to  the  terms  of  the  deed  of  trust, 
and  then  it  contains  this  provision: 

"I,  the  said  trustee,  did  on  the  12th  day  of 
February,  1915,  offer  for  sale  and  sell  the 
property  conveyed  to  me  as  trustee,  in  front  of 
the  post  ofBce  in  the  town  of  Shelby,  Miss.,  at 
or  about  the  hour  of  one  o'clock  p.  m.,  after 
having  first  advertised  the  time,  terms,  and 
place  of  said  sale,  for  three  weeks  prior  there- 
to, in  the  Cleveland  Enterprise,  a  newspaper 
published  in,  and  having  a  general  circulation 
In  Bolivar  county,  whereupon  appeared  from 
among  divers  persons  there  assembled,  John 
T.  McDonald  and  bid  the  sum  of  twelve  hun- 
dred dollars,  that  being  the  highest  and  best 
bid  received,  etc." 

The  deed  from  McDonald  to  the  appellee 
in  which  this  land  was  cimveyed  to  the  ap- 
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<«« 
pellee  was  then  Introdnced  In  evidence  by 
appellee,  also  over  the  objection  of  appellant. 
This  was  all  of  the  testimony  Introdaced.  A 
peremptory  Instruction  was  requested  both 
by  plaintiff  and  defendants.  The  court 
granted  this  Instruction  on  behalf  of  the 
plaintiff,  and  judgment  was  entered  In  bis 
favor,  from  which  judgment  this  appeal  is 
prosecuted. 

The  precise  question  to  be  decided  is 
whether  or  not  when  the  trustee's  deed  is 
considered  as  a  whole  and  the  recitals  there- 
in about  the  advertisement  in  the  newspapers 
for  three  weeks,  and  no  m^itlon  is  there- 
in made  of  the  posting  of  a  notice  of  the 
sale  at  the  courthouse  door  as  required  by 
section  2T72,  Code  of  1906,  we  are  to  presume 
from  the  execution  of  this  deed  that  the  sale 
was  properly  made?  This  court  has  r^>eat- 
edly  held  that,  where  a  deed  has  be«i  exe- 
cuted by  a  trustee  purporting  to  convey  as 
trustee  lands,  the  presumption  of  law  Is, 
not  only  that  the  recitals  of  the  deed  are 
true,  but  that  all  essential  conditions  were 
compiled  with  in  making  the  sale;  also, 
that  the  presumption  is  to  be  Indulged  that 
the  trustee  did  those  acts  In  pals,  which 
were  conditions  precedent  to  a  valid  exer- 
cise of  the  power  of  sale.  Graham  v.  Fltts, 
63  Miss.  807;  Bnochs  v.  MUIer,  60  Miss.  19; 
McCaughn  v.  Young,  85  Miss.  278,  87  Sonth. 
839.  In  these  cases,  however,  the  trustee's 
deed  either  recited  a  compliance  with  the 
terms  and  conditions  of  the  deed  of  trust 
relating  to  the  advertisement  and  mode  of 
sale,  or  was  wholly  sUent  as  to  these  con- 
ditions. 

The  case  under  consideration  Is  different 
from  any  of  the  cases  above  referred  ta 
The  tmstee's  deed  in  this  case  attempts  to 
state  fully  everything  that  was  done  by 
the  trustee  beginning  with  the  power  to  act 
and,  reciting  in  detail  the  advertisement 
made  by  him,  the  time,  mode,  and  manner 
of  sale,  as  well  as  the  purcjbaser.  As  Is 
said  in  the  case  of  McCaughn  v.  Young, 
supra,  the  careful  conveyancer  usually  In- 
serts in  a  trustee's  deed  the  grant  of  power 
authorizing  him  to  act  and  a  recital  of  the 
performance  of  the  formalities  usually  In- 
cident to  foreclosure  of  trust  deeds.  In 
this  case  the  trustee  attempted  to  fully  give 
this  history.  He  explicitly  states  that  be 
sold  the  land  "after  having  first  advertised 
the  time,  terms  and  place  of  sale,  for  three 
weeks  prior  thereto,  In  the  Cleveland  En- 
terprise, a  newspaper  published  in,  and  hav- 
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ing  a  general  circulation  in  Bolivar  county." 
He  makes  no  mention  of  posting  a  notice 
for  the  required  time  at  the  courthouse  door. 
In  the  case  of  Fanntleroy  v.  Mardls,  85 
South.  96,  recently  decided,  we  held  that  the 
posting  of  a  notice  at  the  courthouse  door 
was  a  part  of  the  advertisement  of  sale  re- 
quired under  section  2772,  Code  of  1906, 
section  2276,  Hemingway's  Code.  This  trus- 
tee's deed  is  not  silent  as  to  the  advertise- 
ment of  the  proposed  sale  made  by  him, 
but  explicitly  states  that  It  was  by  publica- 
tion in  the  newspaper.  This  newspaper  pub- 
lication Is  only  a  part  of  the  advertisement 
In  writing  the  deed  his  mind  was  explicitly 
directed  to  the  kind  of  advertisement  whldi 
he  made,  and  in  this  deed  he  recites  only  a 
part  of  the  advertisement  necessary  to  the 
validity  of  a  sale  under  section  2772.  This 
being  true,  we  think  the  legal  maxim  of 
expresslo  unlus  est  exduslo  alterlus  applies, 
and  that  this  ledtal  in  the  deed  of  trust 
overcomes  the  prima  fade  presumption  that 
the  trustee  performed  all  of  these  acta  in 
pals  required  of  him.  In  order  for  this 
trustee's  deed  to  have  been  admissible  In 
testimony,  the  burden  of  proof  further  rest- 
ed upon  the  plaintiff  to  prove  that  a  notice 
of  the  sale  was  posted  at  the  courthouse 
door  at  Cleveland. 

In  the  case  of  Minor  v.  Natchez,  4  Smedea 
&  M.  602,  43  Am.  Dec.  488,  the  return  of  the 
marshal  on  a  writ  of  venditioni  exponas 
sbowed  that — 

"liegal  notice  of  which  sale  I  had  given  in 
the  public  newspaper  called  the  Covrier  pnb- 
Ushed  In  the  dty  of  Natchei,  etc." 

The  marshal's  deed  recited: 

"That  the  said  marshal,  having  given  tUrty 
days'  previoqs  notice  that  the  above-described 
property  would  be  sold  at  public  auction,  etc." 

The  proper  notice  In  that  case  in  the  ab- 
sence of  an  agreement  of  the  owner  of  the 
land  was  by  posting  for  30  days  five  notices 
of  the  sale.  It  will  be  noted  that  the  mar- 
shal's return  redted  only  the  publicatlou 
of  notice  in  the  newspaper,  while  his  deed 
redted  the  giving  of  a  30  days'  notice.  In 
the  oidnion  in  that  case  the  court  assumes 
that  the  return  of  the  marshal  in  which 
he  describes  the  notice  given  him,  namdy,  the 
publication  in  the  newspaper,  was  the  only 
notice  of  the  sale  therein  given,  tberdiy  In 
effect  applying  this  legal  maTrim. 

Seversed  and  remanded. 
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(123  Miss.  301) 

INDIAN  CREEK  DRAINAGE  DIST.  NO.  I 
OF  QUITMAN,  TUNICA,  AND  PANOLA 
COUNTIES  et  al.  V.  GARROTT  at  al.  (No. 
2 1 254.)  t 

(Supreme  Court  of  Mississippi.   July  12, 
1920.) 

(Syllabut  by  the  Court.) 

\.  Waters  and  water  murses  e=>SA  —  Drain- 
age district  may  divert  flood  waters  upon  out- 
side  riparian   owners  on    river  from    which 
overflow  has  spilled,  without  liability. 
A  drainage  district,  for  its  protection,  liaa 
a  legal  right  to  reasonably  levee  against  and 
divert  vagrant   flood  waters   upon  outside  ri- 
parian  owners  on   the  river  from  which   the 
overflow  waters  have  spilled  and  spread  gen- 
erally over  the  adjacent  lands  of  the   basin; 
the    damage    resulting   therefrom   is    damnum 
absque  injuria. 

2.  Waters  and  water  courses  <8=>5I  — >  River 
outlets  may  be  obstructed  to  restrain  vagrant 
flood  waters  spreading  out  from  river  chan^ 
nel. 

The  principle  of  "Aqua  currit  et  debet  cur- 
rere  ut  currere  solebat"  is  not  applicable  to 
the  obstruction  of  vagrant  flood  waters  which 
pass  through  natural  outlets  of  a  river  and 
spread  over  adjoining  valley  lands;  the  ob- 
struction and  diversion  of  regular  and  natu- 
ral stream  waters  of  the  stream  obstructed, 
and  ordinary  rain  and  surface  waters  collected, 
are  within  the  maxim  quoted.  Such  outlets 
may  be  obstructed  in  restraint  of  vagrant  flood 
waters  spreading  out  from  the  river  channeL 

3.  Eminent  domain  «=982--Constltution  does 
not  contemplate  oompeosation  for  damage 
without  legal  lnjuf>. 

Section  17,  Const,  of  Mississippi  of  1890, 
providing  that  private  property  shall  not  be 
damaged  for  public  use  except  on  due  compen- 
sation being  first  made,  does  not  contemplate 
compensation  for  damage  without  legal  injury, 
as  within  the  principle  of  damnum  absque  in- 
juria. 

Ethridge  and  Cook,  33.,  dissenting. 

In  Banc. 

Appeal  from  Chancery  Court,  Quitman 
C!oimty;  J.  G.  McGowan,  Cbancellor. 

Suit  for  injunction  by  T.  M.  Oarrott  and 
others  against  the  Indian  Creek  Drainage 
District  No.  1  of  Quitman,  Tunica,  and  Pan- 
ola Counties  and  others.  From  a  decree  over- 
rullng  the  motion  to  dissolve  a  temporary  in- 
junction theretofore  granted,  defendants  ap- 
peal. Reversed,  and  decree  rendered  for  ap- 
pellants. 

This  Is  an  appeal  from  a  decree  of  the 
chancery  court  of  Quitman  county,  Miss., 
overruling  a  motion  to  dissolve  a  temporary 
injunction  theretofore  granted  the  appellees, 
restraining  and  enjoining  the  appellants  from 
repairing  and  extending  a  certain  levee  sys- 
tem oonstructed  under  the  provisions  of  the 


act  under  which  the  drainage  district  has 
been  organized. 

The  Indian  Creek  drainage  district  Na  1 
comprises  approximately  45,000  acres  of  land. 
It  was  organized  on  May  26,  1910;  oonunis- 
sloners  appointed,  assessments  levied ;  bonds 
Issued  and  sold,  and  the  general  plans  for 
the  work  necessary  for  the  purposes  of  die 
district  were  approved  by  the  court  One  de- 
tail of  the  plan  was  the  construction  of  a 
levee  line  extending  from  the  northwest  cor- 
ner of  the  district  to  the  southwest  comer 
and  along  the  entire  western  side  thereof. 
The  district  contains  lands  In  Quitman,  Tu- 
nica, and  Panola  counties.  Miss.  The  pur- 
pose of  the  levee  system  was  to  protect  the 
lands  Included  within  the  boundaries  of  the 
district  from  waters  from  the  0>ldwater  riv- 
er. The  amount  of  the  bonds  authorized  to 
be  issued  by  the  court  was  $250,000;  of  this 
amount  $135,000  had  been  expended  in  con- 
structing the  work  hi  accordance  with  the 
plans  and  specifications ;  of  the  sum  of  $135,- 
000  $72,000  was  spent  in  excavating  the  vari- 
ous ditches  and  cleaning  out  the  bayous  in  the 
district,  and  $63,000  was  expended  In  con- 
structing the  levee. 

During  the  early  spring  of  1919  an  unusoal- 
ly  large  amount  of  water  came  down  (3old- 
water  river  and  overflowed  its  banks  tn  a 
number  of  places,  a  portion  of  which  over- 
flow water  was  dammed  up  by  the  levee.  The 
levee  line  was  not  entirely  completed,  and  in 
two  places  where  the  work  had  not  been  fin- 
ished the  levee  broke,  releasing  some  of  the 
water,  and  flooding  ai^roxlmately  10,000  acres 
of  land  in  the  district.  The  levee  line  is  situat- 
ed from  one  to  seven  miles  east  of  Goldwater 
river,  the  line  touching  Coldwater  river  at  its 
northern  end,  and,  when  completed,  will  touch 
it  at  its  southern  end,  Coldwater  river  mak- 
ing a  big  bend  to  the  west  between  these  two 
points.  The  aj^eilees  are  all  landowners, 
owning  land  on  the  western  side  of  the  said 
levee  line,  between  it  and  the  river,  and  many 
also  oa  the  western  side  of  Coldwater  river. 

On  account  of  the  great  importance  of  the 
decision  of  the  questions  Involved  we  shall 
set  out  the  substance  of  the  pleadings  In 
full,  so  that  the  case  may  be  understood  in 
Its  entirety.   The  proof  toUawB  the  pleadings. 

The  Bin. 

The  original  bill  filed  by  the  appd.lee8  de- 
scribes generally  the  location  and  organiza- 
tion of  the  said  drainage  district  and  Cold- 
water  river.  They  also  allege  that  a  large 
part  of  the  land  bdonglng  to  complainants  Is 
situated  between  the  drainage  district  and 
Coldwater  river,  and  that  the  lands  belongliig 
to  complainants  are  much  higher  and  better 
lands  than  the  lands  in  the  said  drainage  dis- 
trict; that  the  lands  of  complainants  prior 
to  the  construcGon  of  the  said  levee  were 
high  and  above  overflow,  and  farther  allege, 
in   addition    to   the   levee  on   the   western. 
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boundary  of  tbe  said  drainage  district,  there 
was  a  levee  on  the  northern  boundary  of  the 
said  district,  and  on  the  sonth  side  cA  Cold- 
water  river,  which  was  probably  constructed 
by  a  small  drainage  district  north  of  the  de- 
fendant district,  but  charge  that  the  said 
northern  levee  was  in  the  defendant  district 
and  a  part  of  the  drainage  and  protection  plan 
and  scheme  of  the  defendant  district  The 
bill  further  alleges  that  the  overflow  waters 
from  Coldwater  river  escape  naturally  in  a 
southern  and  eastern  direction,  and  prior  to 
tbe  construction  of  said  levee  the  flood  waters 
from  said  river  flowed  naturally  to  the  east 
and  south  through  the  western  part  of  tbe 
said  drainage  district  Into  David  bayou,  Bur- 
rell  bayou,  and  other  bayous  in  the  said  dis- 
trict, and  through  the  depressions  in  the  land, 
finally  returning  to  Coldwater  river  through 
Burrell  bayou  and  through  various  small  ba- 
yoiis  and  depressions  In  the  land;  that  the 
said  levee  as  constructed  crosses  and  dams 
up  several  natural  water  courses,  among  oth- 
ers Bifle  chute,  which  prior  to  the  construc- 
tion of  the  said  levee  was  and  had  been  for 
time  out  of  mind  the  natural  and  proper  out- 
let and  way  of  escape  for  the  overflow  waters 
of  Coldwater  river,  which  flowed  Into  Pom- 
pey  Lake,  and  thence  east  through  said  chute 
into  David  bayou,  and  thoice  In  a  south- 
erly direction  into  Burrell  bayou,  and  re- 
turned to  said  Coldwater  river,  at  the  mouth 
of  said  Burrell  bayou,  several  miles  south  of 
tbe  southern  line  of  the  said  drainage  dis- 
trict; that  said  RUie  chute  was  and  Is  a 
natural  water  course,  with  a  wdl-deflned  bed 
and  banks,  through  which  the  waters  orig- 
inally and  usually,  and  for  time  out  of  mind, 
hire  flowed;  that  the  said  chute  Ifl  complete- 
ly dammed  up  by  the  levee  on  the  west  side  of 
the  district,  and  that  said  levee  also  dammed 
up  a  small  natural  water  course  about  one- 
half  of  a  mile  south  of  the  said  Blfle  chute, 
tbroagh  which  the  flood  waters  flowed  natu- 
rally, and  have  always  flowed  toward  and 
emptying  Into  David  bayou,  which  was  and  Is 
also  dammed  up  by  the  said  levee  in  the  same 
manner  In  which  the  said  Bifle  chute  Is  ob- 
structed; that  the  said  levee  also  crosses  and 
obstructs  many  other  sags  and  swales  and 
cbutes  and  depressions  through  which  the 
flood  waters  from  Coldwater  river  have  al- 
ways flowed  naturally  to  the  east  and  south 
through  the  lands  now  In  the  said  drainage 
district,  finding  its  way  back  Into  the  said 
Coldwater  river  at  points  to  the  south;  that 
at  tbe  Junction  of  the  said  levee  on  the  west 
of  the  said  district,  and  said  levee  on  the 
north  of  said  district,  the  said  levee  crosses 
•nd  dams  up  the  said  David  bayou ;  that  the 
•aid  north  levee  also  dams  up  and  obstructs 
several  escapes  for  the  water  of  said  Cold- 
water  river.  The  bOl  further  alleges  that  it 
Is  the  purpose  and  Intention  of  the  said  dis- 
trict to  extend  the  levee  south  to  a  p<tot  on 
tbe  bank  of  said  Coldwater  river  above  over- 
flow, and  to  repair  the  breaks  in  the  said 


levee,  and  to  enlarge  and  strengtben  tlie  laU 
levee  so  as  to  completely  prevent  the  escape 
of  any  of  the  overflow  waters  of  the  sold 
river  to  the  south  and  east  from  the  east 
point  of  said  north  levee  to  tbe  sontb  ptdnt 
of  the  said  west  levee. 

The  bill  further  alleges  that  then  has  re- 
cently been  an  overflow  of  Coldwater  ilver, 
caused  by  excessive  rains ;  that  the  said  over- 
flow was  in  excess  of  the  usual  annual  over- 
flow of  the  said  river,  but  was  by  no  means 
unusual  or  unprecedented,  and  was  not  In 
excess  of  many  floods  or  overflows  of  the  said 
river  which  have  occurred  In  recent  years, 
and  was  not  In  excess  of  the  floods  and  over- 
flows which  are  likely  to  occur  at  any  time 
during  the  wet  season;  that  because  of  the 
existence  of  said  levee,  the  waters  of  the 
river  in  said  recent  overflow  were  diverted 
and  thrown  back  iqwn  the  lands  of  complain- 
ants, which  had  heretofore  been  entlidy 
above  overflow  from  the  said  river;  that 
most  of  the  lands  of  complainants,  which  bad 
never  tlieretofore  he&x  overflowed  by  the 
river,  were  entirely  inundated  to  a  great 
depth,  and  much  of  the  said  lands  which  had 
been  previously  partially  overflowed,  and 
overflowed  slightly,  and  ui>on  whldi  the  wa- 
ter had  remained  only  for  a  short  time,  and 
had  done  little  or  no  damage,  was  overflowed 
to  a  great  depth. 

nie  bill  further  allies  that  if  the  levees 
are  repaired  and  completed  and  strengthen- 
ed, so  as  to  prevent  the  escape  of  the  water, 
it  wUl  so  seriously  damage  their  said  lands 
that  they  will  be  practically  valueless;  that 
the  said  lands  so  damaged  are  in  a  hi^ 
state  of  cultivation,  and  are  of  the  best  class 
of  delta  lands;  that  the  lands  without  the 
district  are  more  valuable  than  the  lands 
within  the  district. 

The  bill  further  alleges  that  neither  the 
complainants  nor  the  owners  of  the  other 
lands  go  alTected  and  damaged  by  the  said 
levees  were  parties  to  the  creation  and  or- 
ganization of  the  said  district,  and  had  no 
notice  to  appear  at  the  organization  of  the 
said  district,  or  at  any  other  time,  to  pro- 
tect or  defend  their  Interests:  that  complain- 
ants did  not  know  of  the  plan  and  scheme 
of  the  said  district  to  build  and  construct 
the  said  levee,  and  did  not,  until  the  recent 
flood,  above  referred  to,  know  of  the  results 
or  consequences  of  the  construction  of  the 
said  levees;  that  there  has  been  no  effort  to 
condemn  any  of  the  lands  of  these  complain- 
ants, or  to  ascertain,  or  to  allow  or  pay  for 
such  damage;  that  If  defendants  are  al- 
lowed to  repair  the  breaks  In  the  said  levee 
and  to  extend  the  said  levee  and  to  strength- 
en and  maintain  the  said  levee,  the  results 
would  be  perpetual  and  continuing,  and  irreih 
arable  injury  and  damage  to  the  safd  lands 
of  complainants  and  to  all  of  the  other  lands 
t>etween  the  said  levee  and  Coldwater  river 
and  along  and  near  the  wast  banks  of  the 
Coldwater  river;  that  complainants  are  with- 
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ont  any  adequate  remedy  at  law,  and  have 
no  recourse  for  their  protection,  except  to 
came  into  this  honorable  conrt. 

The  prayer  of  the  bill  was  for  an  injnno 
tlon  restraining  the  defendants  from  repair^ 
ing  the  breaks  and  from  extending  the  levee 
or  strengthRning  the  levee,  or  any  act  In  con- 
nection with  said  levee  which  will  prevent 
the  escape  of  the  waters  of  Coldwater  river 
In  the  usual  and  proper  way,  and  upon  final 
hearing  the  court  was  asked  to  make  a  man- 
datory order,  requiring  the  defendants  to 
remove  the  said  levee,  or  to  so  dismantle  and 
destroy  the  same  that  it  will  not  cause  dam- 
age to  the  lands  of  coraplatnants.  Com- 
plainants also  asked  that  the  damages  to 
their  lands  already  accrued  by  reason  of  the 
said  levee,  and  all  damages  that  may  ac- 
crue until  the  final  decree  in  this  cause,  may 
be  ascertained  in  such  manner  as  to  the 
court  may  seem  proper. 

The  Answer. 

The  defendants  (appellants  here)  filed  an 
answer,  admitting  the  organization  of  the 
district,  admitting  the  district  was  organ- 
ized for  a  twofold  purpose :  (1)  Protection  of 
the  lands  within  the  district  from  overflow 
waters  from  Cioldwater  river;  and  (2)  pro- 
viding an  adequate  system  of  drainage  for 
said  lands  within  the  district.  The  answer 
charges  that  Coldwater  river  rises  In  Mar- 
shall county.  Miss.,  and  runs  in  a  westward 
and  southward  direction  for  250  miles,  being 
through  the  hills,  and  120  miles  through 
what  is  known  as  the  "delta  lands";  that 
Coldwater  river  is  a  comparatively  small 
river,  with  an  average  width  of  about  50 
yards,  flowing  between  banks  about  25  feet 
high;  that  the  diannel  of  this  stream  is 
amply  sufficient  to  contain  the  ordinary  wa- 
ters of  the  river,  but  in  time  of  floods  or 
freshets,  owing  to  the  large  drainage  area 
of  the  stream  in  the  hills,  its  channel  is  in- 
sufficient to  hold  its  flood  waters,  and  such 
flood  waters,  passing  over  Its  banks  spread 
over  the  lands  both  east  and  west  of  the 
river,  flooding  to  various  depths  according 
to  the  flood  stage,  a  body  of  land  from  6  to 
18  miles  in  width  and  about  40  miles  in 
length,  comprising  approximately  350.000 
acres  of  land,  all  extronely  fertile,  capable 
of  being  put  Into  cultivation  and  of  produc- 
ing large  yields  of  agricnitaral  crops  of 
every  description  if  drained  and  protected 
from  these  flood  waters.  Owing  to  the  great 
fertility  of  the  soil  and  to  the  fact  that  these 
floods  come  only  once  or  twice  annually,  and 
frequently  recede  so  as  to  permit  the  making 
of  crops,  many  thousand  acres  of  this  land 
have  been  put  Into  cultivation  and  homes 
and  villages  are  scattered  over  it,  and  it  is 
intersected  by  a  through  line  of  railroad; 
that  such  flood  waters  do  not  constitute  a 
part  of  the  channel  at  Coldwater  river,  but 
they  become  vagrant  surface  waters  with 


many  cross  cnrrenta,  spreading  ont  in  vari- 
ous directions,  according  to  the  levels  of  the 
land,  broken  up  by  the  narrow  fringes  of 
land  along  either  bank,  and  by  higher  bodies 
of  land  back  from  the  river,  which  become 
islands,  and  by  the  banks  of  the  various 
bayous  and  creeks  which  are  higher  than  the 
lands  back  of  them,  and  become  ridges,  and 
all  of  said  flood  waters  have  a  general  tend- 
ency southward  until  they  join  the  river  fur- 
ther down;  that  within  the  past  two  years 
two  large  drainage  districts  have  been  creat- 
ed In  the  hills,  the  Hlckahala  and  Arkabutla 
drainage  districts,  both  draining  the  land  on- 
braced  in  them  into  the  Coldwater  river  in 
the  hills,  the  area  drained  by  the  two  dis- 
tricts being  about  200,000  acres;  that  the 
formation  of  these  drainage  districts,  the 
syston  of  drains  and  canals  which  they  have 
had  dug,  draining  this  vast  area  Into  Cold- 
water  river,  has  materially  increased  its 
flood  height,  and  as  a  result  a  larger  propor- 
tion of  the  lands  in  the  delta  along  the  river 
are  affected  by  Its  floods,  and  the  necessity 
of  taking  measures  to  guard  against  such 
floods  has  become  Imperative. 

The  answer  further  charges  that  at  the 
time  of  the  formation  of  the  Indian  Creek 
drainage  district  No.  1,  which  embraces 
about  45,000  acres  of  land,  about  25,000  acres 
of  same  were  in  cultivation,  but  the  cultiva- 
tion of  it  had  always  been  more  or  less  pre- 
carious and  unsatisfactory,  owing  to  the 
danger  of  its  being  overflowed  by  Coldwater 
river,  and,  for  the  reasons  stated,  this  danger 
was  increased,  and  for  the  same  reason  the 
clearing  up  and  putting  Into  cultivation  of 
the  woodland  in  the  district,  which  was 
capable  of  being  cleared  up  and  reduced  to  a 
high  state  of  cultivation,  was  deferred.  The 
Coldwater  river  leaves  the  hills  a  short  dis- 
tance north  of  this  drainage  district,  and. 
after  flowing  westward  for  a  short  distance, 
turns  in  a  southerly  direction,  and  for  about 
13  miles  flows  southerly  at  a  distance  of 
from  1  to  8  miles  from  the  western  boundary 
of  the  district.  Whatever  may  have  been 
the  condition  in  ages  gone  by,  the  lands  with- 
in this  district  have  never  within  the  memory 
of  man  constituted  a  part  of  the  channel  of 
the  Coldwater  river,  but  have  been  more  or 
less  flooded  by  the  vagrant  surface  waters, 
fludlng  their  way  over  the  banks  of  the  rivw, 
in  flood  Ume,  and  the  lands  of  the  drainage 
district  have  acted  as  a  reservoir  for  such  sur- 
face waters  while  they  were  finding  th^r  way 
southward  to  the  river.  In  considering  the 
formation  of  the  district,  it  became  necessary 
to  protect  the  lands  of  the  district  from  the 
flood  waters  of  the  river ;  without  such  pro- 
tection the  benefit  which  could  be  rendered 
the  land  by  the  digging  of  ditches  and  canals 
and  cleaning  out  of  natural  streams  in  the 
district  In  order  to  take  off  the  rainwater  was 
not  sufficient  to  Justify  the  expense  to  the 
landowners,  and  such  land  would  have  le- 
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malned  imrtlally  cleared  and  poorly  cultivat- 
ed indeflnltely^  tlmt  the  levee  has  been  con- 
structed accordtng  to  the  plans  and  spedflca- 
tioBS  approved  by  the  chancellor,  so  as,  while 
affording  int>tectlon  to  the  district,  to  dam- 


that  none  of  the  complainants  are  riparian 
owners,  owning  any  land  on  either  Pompey 
Lake  or  Bifle  chute ;  that  neither  Bifle  chute 
nor  the  depression  serve  to  carry  off  the  flood 
waters  of  Goldwater  river;    that  the  flood 


age  Just  as  little  as  possible  the  lands  outside   waters  of  said  river,  having  flowed  over  itx 


of  the  district.  Including  the  lands  mentioned 
in  the  bill  of  complaint;  that  while,  as  de- 
fendants are  informed,  believe,  and  state,  the 
question  of  interference  with  surface  waters 
resulting  from  ordinary  rainfall  is  not  in- 
volved in  this  suit,  and  there  is  no  complaint 
in  regard  to  this  made  in  the  Mil,  yet  to  show 
the  care  taken  and  the  expense  incurred  by 
the  district  In  constructing  said  levee  so  as 
not  to  Interfere  with  or  damage  the  land  out- 
side of  the  district,  defendants  charge  that 
better  drainage  facilities  for  ordinary  surface 
water  were  afforded  to  all  lands  lying  between 
the  river  and  the  western  boundary  of  the 
district  than  they  enjoyed  before  the  creation 
of  the  district,  a  canal  being  constructed  in 
conjunction  with  the  levee  from  the  northern 
end  of  the  levee  southward  along  the  western 
base  of  the  levee  into  a  large  bayou  known 
as  Open  Mouth  bayou,  which  drains  into  the 
Goldwater  river,  said  canal  having  an  aver- 
age width  of  38  feet,  and  being  about  10 
feet  deep;  that  by  means  of  the  canal  better 
drainage  was  afforded  to  the  surface  water 
of  the  lands  adjacent  to  and  west  of  the 
district  than  such  lands  had  before,  and  ordi- 
nary freshets  from  Goldwater  river  will  bo 
carried  off  more  rapidly  and  with  less  dam- 
age to  the  lands  west  of  the  district  than  be- 
fore. And  defendants  denied  complainants 
were  not  advised  of  the  creation'  of  the  dis- 
trict, and  the  plans  and  specifications  there- 
for; that  the  general  opinion  shared  In  by 
complainants  was  that  the  construction  of 
the  levee  and  canal,  instead  of  injuring  their 
lands,  would  prove  to  be  a  benefit  to  them; 
that  a  number  of  the  complainants  have  pur- 
idiased  tiie  lands  now  owned  by  them  since 
this  district  was  formed  and  the  work  begun 
therein,  and  none  of  the  complainants  ever 
interiiosed  any  objection  to  the  creation  of 
the  district  or  to  the  construction  of  said 
levee. 

The  answer  also  charges  that  the  levee  in- 
tersects no  stream  or  waterway  extending 
from  Goldwater  river  westward.  The  an- 
swer admits  the  crossing  of  Rifle  chute  and 
the  depression  half  of  a  mile  south  thereof 
by  the  levee.  The  answer  charges  that  nei- 
ther Rifle  chute  nor  the  depression  lead  out 
of  Goldwater  river,  but  they  originate  about 
a  mile  east  of  said  river;  that  Rifle  chute 
is  not  a  flowing  stream  under  ordinary  con- 
ditions, but  simply  a  conduit  connecting  Pom- 
pey Lake,  which  lies  just  outside  of  the  dis- 
trict, with  David  bayou,  which  lies  within 
the  district;  that  the  flow  of  Bifle  chute  is 
from  David  bayou  to  the  west  of  Pompey 
Lake,  there  being  a  4-foot  fall  In  the  bed  of 
the  chute  from  said  bayou  to  the  said  lake; 


high  banks,  find  their  way  back,  not  through 
any  stream,  but  in  a  broad  sheet  flowing 
over  all  of  the  lowlands  and  spreading  over 
the  district  almost  in  a  body.  -Defendants 
state  they  had  a  right  to  levee  against  flood 
water,  and  the  injury  to  complainant's  lands 
does  not  result  in  any  way  from  the  stoppage 
of  any  natural  water  course,  but  simply  in 
depriving  complainants  of  the  nse  of  the 
lands  of  the  drainage  district  as  a  reservoir 
for  the  flood  waters  of  Goldwater  river; 
that  the  damage  to  complainants'  lands  was 
caused  by  excessive  and  unusually  high  flood 
waters,  Oiere  being  an  8  or  9  inch  rainfall  is 
24  hoars.  Defendants  denied  that  the  com- 
plainants advised  that  any  of  them  were  in- 
jured by  said  flood  wateni  by  reason  of  the 
levee  constructed  by  the  drainage  district; 
admitted  that  the  flood  waters  were  raised 
from  6  to  10  Inches  by  the  levee,  not  because 
said  levee  intersected  Rifle  chute  or  the  de- 
pression south  of  it,  but  simply  because  the 
levee  prevented  said  flood  waters  from 
spreading  over  the  lands  of  the  drainage  dis- 
trict and  using  such  lands  as  a  reservoir,  and 
any  damage  sustained  by  complainants  by 
the  increased  flood  level  was  not  due  to  any 
wrongful  conduct  on  the  part  of  the  defend- 
ants, but  solely  due  to  the  efforts  of  defend- 
ants -to  protect  their  lands  from  the  vagrant 
surface  water,  and  for  any  such  damage  de- 
fendants are  not  liable.  Defendants  admitted 
that  but  for  the  levee  some  of  the  flood  wa- 
ters of  the  river  would  have  found  their  way 
through  Rifle  chute,  some  through  the  depres- 
sion south  of  Rifle  chute,  some  broadcast 
over  the  land,  but  not  appreciably  more 
would  have  gone  through  Rifle  chute  or  the 
depression  south  of  it  than  through  a  gap  of 
similar  area  anywhere  in  the  levee  along  its 
entire  length.  In  the  answer  defendants 
charge  that  the  lands  of  the  district  have 
very  much  enhanced  in  value  since  the  crea- 
tion of  the  drainage  .district,  and  a  great 
many  additional  thousands  of  acres  of  wood- 
land have  been  put  into  cultivation  and  the 
cleared  land  mudi  enhanced  in  value;  and 
defendants  denied  that  the  lands  of  complain- 
ants are  greater  in  area  or  g;reater  in  value 
than  the  lands  of  the  drainage  district,  or 
that  the  lands  of  complainants  were  abov« 
overflow  and  would  have  been  nnaffected  by 
this  flood  water  except  for  the  levee  of  the 
drainage  district,  but,  on  the  contrary,  state 
that  all  of  said  lands  would  have  been  af- 
fected by  such  flood  water  except  probably  a 
narrow  fringe  Immediately  along  the  banks 
of  the  river;  defendants  denied  they  have 
built  a  levee  across  the  head  of  David  bayou, 
where  It  comes  out  of  Goldwater  river,  but 
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charged  tiiat  more  than  25  years  ago  a  dam 
was  pat  across  the  head  of  David  bayou  to 
prevent  such  flood  waters  flowing  from  the 
river  into  the  bayou,  and  such  dam  has  been 
continually  maintained  ever  since,  and  pro- 
tects from  these  flood  waters  the  land  in  the 
northern  part  of  the  district  Immediately 
along  David  bayou,  which  lands  have  been 
cleared  and  improved;  that  they  have  done 
nothing  toward  either  the  construction,  en- 
larging, or  maintenance  of  this  dam,  but  they 
are  Informed  they  are  entitled  to  have  said 
dam  remain  where  It  is. 

Under  agreement  of  counsel  the  cause  was 
heard  on  affidavits  and  oral  testimony  before 
the  chancellor. 

The  motion  to  dissolve  the  injunction  was 
overruled  by  the  chancellor,  to  which  excep- 
tion was  reserved  and  appeal  was  granted, 
and  from  this  decree  overruling  the  motion 
to  dissolve  the  injunction,  this  appeal  is 
prosecuted. 

The  Evidence. 

At  a  hearing  before  the  chancellor,  L.  L. 
Hldlnger,  a  witness  on  behalf  of  the  defend- 
ants, testified  that  he  was  a  hydraulic  drain- 
age engineer  in  charge  of  the  Indian  Creek 
drainage  district  No.  1 ;  that  it  was  created 
to  remove  local  rainwaters  that  f«ii  upon  the 
land,  and  to  protect  the  land  in  the  district 
from  overflow  from  Coldwater  river;  that 
$250,000  of  bonds  had  been  sold,  of  which 
$135,000  had  been  expended  in  construction 
work,  $72,000  of  which  had  been  expended 
In  excavating  the  canals,  and  $63,000  in  the 
construction  of  the  levees;  that  45  miles  of 
the  drainage  canals  had  been  dug  exclusive 
of  the  canal  adjacent  to  the  levee,  which  is 
known  as  Borrowpit  canal;  that  the  lands 
within  the  district  are  very  fertile,  being  al- 
luvial soU  known  as  delta  land;  that  about 
5,000  acres  had  been  cleared  prior  to  the 
formation  of  the  district,  and  since  the  for- 
mation of  the  district  from  9,000  to  10,000 
acres  bad  been  cleared.  Referring  to  the 
levee,  Mr.  Hldlnger  states  that  the  levee 
starts  at  the  high  hank  of  Coldwater  river, 
about  3  miles  northwest  of  Crenshaw,  Miss., 
In  section  35,  township  6  south,  range  10 
west,  and  extends  southwesterly  for  about 
8  miles ;  thence  due  south  for  4  miles;  ttaenoe 
southwesterly  for  about  4  miles;  thence  to 
the  east  bank  of  Coldwater  river;  thence 
southwesterly  along  the  bank  of  Coldwater 
river  about  1  mile.  The  plan  for  the  district 
requires  that  the  material  excavated  for  the 
construction  of  the  levee  be  taken  from  the 
west  side,  and  that  Borrowpit  be  left  in  such 
manner  as  to  form  a  continuous  channel.  The 
plan  calls  for  the  canal  to  be  constructed 
along  this  levee  until  It  reaches  Open  Month 
bayou,  in  section  17,  township  8  south,  range 
10  west,  and  that  it  shall  connect  with  the 
bayou  so  that  there  will  be  a  continuous  chan- 
nel connecting  with  Coldwater  river.     The 
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purpose  is  to  prevent  Coldw&ter  river  from 
overflowing  the  lands  of  the  district  Aau 
he  further  states  that  the  consAmctloB  of  the 
levee  is  very  vital  to  a  large  peroentage  <ii 
the  lands  in  the  district;  that  the  caul  to 
the  west  of  the  levee  varies  from  37  to  40 
feet  at  the  top,  and  averages  about  10  feet  In 
depth ;  that  it  ofters  an  Important  outlet  for 
the  water  falling  on  the  land  between  tbe 
canal  and  Coldwater  river;  that  Coldwata 
river  is  a  stream  about  250  mUes  in  length; 
60  per  cent  in  the  hills  and  50  per  cent  is 
the  delta;   that  the  river  varies  in  widtL 
from  125  feet  to  300  feet,  top  to  top  of  bank, 
and  in  depth  from  15  to  35  or  40  feet;  tliat 
the  river  is  from  1  to  7  miles  from  the  west- 
em  boundary  of  the  district ;  that  tbe  cban- 
nel  of  tbe  river  will  carry  off  satisfactorU; 
the  ordinary  rains,  but  during  excessive  rains 
It  is  Inadequate  throughout  its  entire  length; 
that  in  times  of  flood,  such  as  the  flood  ol 
1019,  the  river  spreads  out  and  overflowa  the 
lands,  the  overflow  varying  in  width  from  S 
to  6  miles  to  18  or  20  miles;  that  at  a  point 
near  the  middle  of  the  district  tbe  width  of 
the  flood  plain  of  Coldwater  river  la  from       ' 
15  to  IS  miles,  about  8  miles  east  of  the  rlr-        I 
er,  and  the  remainder  on  the  west  side;  that       i 
Coldwater  river  is  a  typical  alluvial  stream,       i 
that  is,  the  bonks  of  the  river  being  from  2 
to  3  feet  higher  than  the  lands  a  mile  or  so 
away ;  that  the  flood  plain  of  Coldwater  riv- 
er is  composed  of  broad  flats,  with  occasion- 
al bayous  and  ridges,  the  ridges  being  culti- 
vated. 

Referring  to  the  levee  on  the  north  line  of 
the  district,  Mr.  Hldlnger  states  that  thix 
levee  bad  been  built  when  he  was  in  the  dis- 
trict in  1906;  that  the  removal  of  ttds  pai^ 
ticular  levee  so  as  to  permit  the  flood  wa- 
ters to  run  down  David  bayou  would  low« 
the  stage  of  Coldwater  river  somewhat,  but 
not  a  great  deal ;  that  no  continuous  streams 
flowing  from  Coldwater  river  are  crossed  by 
the  levee  in  the  entire  length  of  the  levee  on 
the  west  side  of  the  district;  that  Rifle  dinte 
connects  Pompey  Lake  and  David  bayou ;  that 
Rifle  chute  is  not  a  running  stream,  merdy 
a  conduit  between  Pcnnpey  Lake  and  David 
bayou ;  that  Pompey  Lake  la  a  depression  in 
the  flat  woods,  and  has  no  direct  connection 
with  Coldwater  river,  the  distance  I)etween 
the  river  and  Pompey  Lake  at  the  nearest 
point  being  between  three-quarters  of  a  mile 
and  a  mile ;  that  Rifle  chute  slopes  westward- 
ly  from  David  bayou  to  Pompey  Lake;  that 
there  was  an  unusual  rainfall  in  1919,  aver- 
aging 41^1  inches  In  two  days,  the  water  pass- 
ing down  the  valley  more  rapidly  than  nsnal. 
and  had  it  not  been  for  the  levee,  70  to  75 
per  cent,  of  the  district  would  have  been 
flooded,  that  part  which  would  not  have  been 
flooded  being  situated  near  the  hills;  that  In 
1919  the  flood  water  backed  against  the  levee 
to  a  height  of  6  to  6  feet;  that  no  breaks  oc- 
curred where  the  levee  waa  wholly  oomplet- 
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ed,  but  three  or  four  gaps  washed  oat  where 
the  leTee  was  Incompleted.  Mr.  Hldlnger 
testified  that  In  his  opinion  the  effect  of  the 
levee  would  raise  the  flood  waters  to  the 
west  a  comparatlTely  small  amount,  proba- 
bly less  than  a  foot;  that  the  height  of  the 
flood  In  1919  was  due  to  the  construction 
of  the  canals  in  the  Hlckahala  and  Arkabnt- 
la  districts,  situated  north  of  the  Indian 
Cteek.  drainage  district;  that  said  two  dis- 
tricts drain  about  260,000  acres  of  land,  the 
effect  of  which  was  to  hasten  the  water  into 
the  valley;  that  the  flood  waters  of  Ooldwa- 
ter  river,  after  they  get  out  of  the  channel, 
flow  across  the  country,  and  tf  the  flood  Is 
high  enou£^  It  goes  over  the  ridges  or  be- 
tween, and  works  through  bayous  to  the  flat 
country ;  that  ordinarily  there  Is  no  uniform- 
ity in  the  waters;  that  as  to  ordinary  floods 
in  Coldwater  river,  the  Borrowpit  canal  will 
carry  off  moderate  floods  much  more  rapidly, 
but  as  to  heavy  floods  the  canal  Is  Inade- 
quate, and  the  woods  to  the  west  thereof  are 
overflowed;  that  the  drainage  between  the 
channel  and  west  of  the  channel  Is  facilitated 
and  benefited,  and  as  to  ordinary  floods  the 
land  is  benefited  by  the  construction  of  the 
canal,  as  the  flood  waters  are  taken  off  more 
quickly  by  the  ditches ;  that  as  it  is  now  con- 
structed the  levee  causes  the  least  damage, 
and  Is  In  the  most  favorable  location  as  to 
the  lands  without  the  district;  that  the  levee 
was  constructed  under  the  plans  of  the  In- 
dian Creek  drainage  district,  which  were  ap- 
proved by  the  commissioners  and  adopted 
and  approved  by  the  court 

Mr.  Hldlnger  further  testified  that  In  times 
of  high  water  the  water  comes  out  of  Cold- 
water  river  over  the  banks  and  through  the 
bayous  and  openings  and  depressions  in  the 
banks,  and  spreads  out  over  the  country, 
filling  the  bayous  and  lakes,  and  running  over 
from  these  bayous  and  lakes  into  and  over 
the  adjacent  country;  that  the  only  water 
course  crossed  by  the  levee  which  connects 
directly  with  Coldwater  river  Is  Forked  Neck 
lead,  running  northeasterly  from  Open  Mouth 
bayou;  that  Forked  Neck  lead  Is  a  little 
depression  which  extends  a  short  distance 
from  Open  Mouth  bayou,  being  nothing  more 
than  a  little  depression,  and  plays  out  in  the 
woods;  that  two  flats  that  do  not  deserve 
the  name  of  bayou  are  intersected  by  the 
levee,  both  being  mere  depressions  in  the 
land,  and  play  out  in  the  woods;  that  no 
bayou  maldng  up  and  leading  out  of  Coldwater 
river  la  crossed  by  the  levee;  that  Crocket 
lake  lead,  crossed  by  the  levee,  extends  out 
as  a  distinct  channel  about  a  quarter  of  a 
mile;  that  Crocket  Lake  Is  not  a  flowing 
stream,  but  during  high  water  the  water  pass- 
es ont  and  spreads  from  this  depression ;  that 
Crocket  lake  ceases  to  have  a  distinct  chan- 
nel about  1,000  feet  from  the  levee;  that 
the  lands  between  Coldwater  river  and  Pom- 
pcgr  lake  are  low  flat  woodlands  up  to  about 


half  of  a  mile  of  the  river,  and  then  the  lands 
are  cultivated.  This  witness  was  corroborat- 
ed by  others. 

The  appellees  (complainants  below)  Intro- 
duced a  great  number  of  witnesses,  and  estab- 
lished by  competent  testimony  several 
propositions.  Hiey  testified  that  overflows 
occur  frequently  from  the  Coldwater  river 
about  every  year ;  that  such  overflow  varied 
in  height,  the  overflow  of  1906  being  the  high; 
est  known  to  the  witnesses  until  the  overflow 
of  1919,  and  this  was  higher  In  some  places 
and  not  as  high  In  others  as  that  of  1906; 
that  at  the  southern  end  of  the  levee  the 
overflow  of  1919  rose  more  rapidly  than  the 
water  had  done  in  previous  overflows  before 
the  construction  of  the  levee ;  that  the  over- 
flow water  from  the  river,  after  getting  over 
the  high  banks  of  the  river  or  through  de- 
pressions In  these  banks,  flows  eastward  to- 
ward the  lower  land  back  toward  the  front 
of  the  hills  and  thence  in  a  general  southerly 
direction  toward  the  river  again;  that  the 
levee  intercepts  the  flow  of  this  sheet  of 
overflow  water  for  the  entire  length  of  the 
levee,  causing  It  to  rise  higher  at  the  levee 
on  the  west  side  of  it,  and  protecting  the 
land  on  the  east  side  of  the  levee  from  the 
flood  waters ;  in  other  words,  preventing  the 
use  of  the  acreage  of  this  levee  district  as  a 
reservoir  for  flood  waters. 

Frequent  mention  is  made  of  Crocket  Lake 
lead,  McNeil  bayou,  Dry  bayou.  Coon  bayou, 
Pompey  Lake,  BIfle  chute,  David  bayou.  Open 
Mouth  bayou,  and  Forked  Neck  Lake  lead, 
and  as  to  flood  waters  flowing  from  a  slough 
adjoining  the  river  near  the  northern  end  of 
the  levee  through  a  small  ditch  into  the 
canal  on  the  western  side  of  the  levee.  The 
gist  of  this  testimony  is  that  the  levee  of  the 
district  intersects  the  two  water  courses. 
Rifle  chute  and  Forked  Neck  Lake  lead 
(David  bayou  was  dammed  more  than  25 
years  ago  at  Its  northern  end,  this  dam  hav- 
ing been  maintained  continuously  since). 
Beginning  at  the  northern  end  of  the  district. 
Crocket  Lake  lead  is  a  channel  extending  a 
few  hundred  yards  back  from  the  river  bank, 
and,  to  use  the  expression  of  E.  K.  Leach, 
one  of  the  witnesses  for  appellees,  "it  peters 
out"  in  the  open  woods  a  short  distance  back 
from  the  river  edge,  and  more  than  100  feet 
west  of  the  levee.  McNeil  bayou  Is  a  bayou 
which  makes  out  of  the  river  and  backs  into 
It  west  of  the  levee,  and  Is  not  affected  by  the 
levee.  Coon  bayou,  or  Dry  bayou,  makes  out 
of  McNeil  bayou  and  disappears  in  the  open 
woods  between  that  bayou  and  Pompey  Lake, 
no  distinct  bayou  connecting  Pompey  Lake 
and  Dry  bayou.  Pompey  Lake  is  a  lake 
situated  in  the  woods  something  over  a  mile 
east  of  the  river  bank,  not  connected  with  the 
river.  Rifle  chute  is  a  conduit  about  a  half 
of  a  mile  in  length,  serving  to  connect  Pom- 
pey Lake  with  David  bayou.  The  slope  of 
the  bed  of  the  chute  Is  from  David  bayou  to 
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Pompey  Lake.  'When  the  river  la  in  flood  the 
flow  of  the  water  is  from  Pompey  Lake  by 
Rifle  chute  to  David  bayou,  that  Is  eastward, 
as  Is  the  flow  of  all  the  flood  waters  of  the 
river.  The  levee  is  built  across  Blfle  chute. 
Open  Mouth  bayou  is  a  channel  Into  which 
the  canal  on  the  west  of  the  levee  empties, 
thus  making  a  continuous  ditch  to  drain  the 
land  lying  between  the  levee  and  the  river, 
80  far  as  rainwater  is  concerned.  At  the 
upper  end  of  Open  Month  bayou  are  two 
prongs,  one  making  to  the  northwest  and 
one  to  the  northeast,  the  latter  known  as 
Forked  Neck  lead,  is  crossed  by  the  levee. 
About  half  of  a  mile  east  of  where  the  levee 
crosses  It  this  lead  disappears  oat  Into  a 
flat  country.  Forked  Neck  Lake  lead  and 
Open  Mouth  bayou  are  ordinarily  dry  chan- 
nels. In  periods  of  rainfall  they  serve  to 
drain  the  water  off  Into  Ooldwater  river.  la 
periods  of  floods  in  Coldwater  river  the  water 
first  comes  down  from  above  into  Open 
Mouth  bayou  and  the  river,  and  later,  as  the 
river  gets  full,  backs  up  Open  Month  bayon, 
Forked  Neck  lAke  lead,  and  spreads  out  into 
the  open  country  toward  Sledge  and  the  foot 
of  the  hills  generally,  and  thence  down  Bar- 
ren bayou  into  the  river.  As  stated,  the  two 
water  channels  which  this  testimony  shows 
are  Intersected  by  the  levee  are  the  conduit 
leading  from  David  bayou  to  Pompey  Lake, 
namely  Rifle  chute,  and  the  little  prong  of 
Open  Mouth  bayou,  known  as  Forked  Neck 
lead,  which  is  intersected  by  the  levee  about 
half  a  mile  west  of  its  course.  This  testi- 
mony shows  that  not  one  of  the  complainants 
own  any  land  upon  Rifle  chute,  Pompey  Lake, 
Open  Mouth  bayou,  or  Forked  Neck  Lake 
Lead;  that  their  claims  as  riparian  owners 
in  connection  with  these  so-called  bayous 
are  based  exclusively  upon  their  interest  in 
the  flood  waters  of  Coldwater  river  by  rea- 
son of  their  owning  lands  on  one  side  or  the 
other  of  the  river  at  distances  of  from  2  to 
12  miles  from  these  water  channels.  There 
is  no  complaint  by  any  witness  as  to  any 
Interference  with  the  flow  of  rainwater.  It 
seems  to  be  conceded  that  the  plan  of  the 
drainage  district  for  carryliig  off  the  rain- 
water falling  on  the  land  between  the  levee 
and  Coldwater  river  by  means  of  the  canal 
along  the  west  side  of  the  levee  is  effective, 
and  affords  better  drainage  to  this  land  than 
It  enjoyed  before  the  construction  of  the 
levee. 

The  proof  in  the  case  sustains  the  material 
parts  of  the  bill  sufflclently  to  present  the 
questions  of  law  involved.  Some  parts  of 
the  answer  material  to  the  issues  of  f&ct  and 
law  are  conclusively  proven.  There  seems  to 
be  very  little  conflict  in  the  proof. 

Percy  Sc  Percy,  of  Oreenvllle,  and  Holmes 
ft  Sledge,  of  Senatobla,  for  appellants. 

P.  H.  Lowrey,  of  Marks,  and  Brewer,  Brew- 
er &  Brewer,  of  Glarksdale,  for  appellees. 


HOLDBN,  J.  The  gist  of  the  complaint  of 
the  landowners  between  the  levee  and  the 
river  and  west  of  the  river  la:  First,  that 
the  commissioners  of  the  levee  district  bare 
no  right  to  levee  against  vagrant  flood  watera 
which  have  left  the  channel  of  Coldwater 
river  and  spread  over  the  adjacent  lands  of 
the  valley,  thereby  causing  Irreparable  Injury 
by  diverting  the  water  upon  their  lands; 
second,  that  if  the  levee  commissioners  have 
such  right,  then  in  exercising  it  they  have  no 
authority  to  obstruct  the  outlets  or  natural 
water  courses  connecting  with  the  river 
through  which  its  flood  waters  pass  and 
spread  generally  over  the  lands  of  the  valley, 
and  eventually  return  to  the  channel  many 
miles  below. 

The  levee  commissioners  contend  that  they 
have  both  rights  under  the  law;  that  the 
damming  against  flood  waters  is  a  right 
which  includes  obstructing  outlets  of  the 
river.  The  commissioners  claim,  however, 
that  the  second  right  has  not  been  exercised 
here  because  the  outlets  are  not  connected 
with  the  river,  are  not  proper  water  courses, 
and  that  the  complainants  are  not  riparian 
owners.  These  claims  are  relatively  material, 
as  will  be  seen  later  on,  but  we  shall  consider 
the  two  main  questions  Involved  while  as- 
suming there  is  no  merit  in  the  latter  dalms 
of  the  commissioners,  so  we  may  go  directly 
and  definitely  to  the  two  very  Important  and 
decisive  points  In  the  case. 

On  the  first  proposition  we  think  that  when 
the  fiood  waters  left  the  channel  of  Coldwater 
river  and  spread  for  miles  upon  the  lands  in 
the  basin  or  adjacent  valley,  they  are  to  be 
characterized  as  vagrant  flood  waters  as  dis- 
tinguished from  ordinary  surface  or  rain 
waters,  or  regular  running  stream  waters. 

The  complaint  of  appellees  is  not  against 
the  obstruction  of  the  latter  kind  of  waters, 
but  it  is  against  the  damming  of  the  fiood 
waters  that  left  the  river  channel  and  spread 
indiscriminately  for  miles  over  the  land  in 
the  basin.  A  portion  of  these  waters  were 
wont  to  pass  out  further  into  the  basin 
through  outlets  that  were  obstructed  by  the 
levee;  therefore  we  shall  now  deal  solely 
with  vagrant  flood  waters,  against  which  the 
levee  was  built  for  protection,  and  wbldi  re- 
sulted in  damaging  appdlees  by  divertbag 
them  upon  their  lands. 

[1  ]  The  question  then  is,  Did  the  leree  com- 
missioners  have  the  legal  right  to  prote<d;  the 
lands  in  the  district  by  leveeing  against  these 
waters,  and  thus  incidentally  throwing  them 
upon  the  owners  outside  of  the  district?  We 
think  so. 

Such  diversion  of  vagrant  flood  waters, 
when  incident  to  and  reasonably  necessary  to 
the  effective  protection  of  the  lands  in  the 
levee  district,  is  within  the  phrase  "damnum 
absque  injuria."  The  damages  resulting  are 
without  legal  injury,  and  must  be  ttome  fbr 
the  common  good.  The  act  causing  the  dam- 
age is  done  for  protection  against  the  oomnun 
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enemy — roaming  flood  water.  It  is  similar 
In  principle  to  the  right  to  protect  from 
violence  against  an  outlaw  who  runs  amnck, 
even  though  a  neighbor  is  Incidentally  hurt 
in  fbe  exercise  of  the  right 

This  doctrine  has  been  approved  by  our 
courts  before  and  since  the  adoption  of  our 
Constitution  of  1890.  We  Hud  it  expressed  in 
the  cases  of  Board  of  Levee  Commissioners 
▼.  Barkleroads,  62  Miss.  807 ;  Richardson  & 
May  V.  Levee  Commissioners,  68  Miss.  639, 
9  South.  S51;  Richardson  v.  Board  of  Levee 
Commissioners,  77  M,lss.  618,  26  South.  963; 
Kansas  City,  etc.,  RaUroad  Co.  v.  Smith,  7Z 
Miss.  677,  17  South.  78,  27  L.  R.  A.  762,  48 
Am.  St.  Rep.  679 ;  Ham  v.  Levee  Commission- 
ers, 83  Miss.  534,  35  South.  943;  Holman  v. 
Richardson,  116  Miss.  169,  76  South.  136,  L. 
R.  A.  1917F,  942. 

The  principle  is  also  announced  and  applied 
by  the  Supreme  Court  of  the  United  States 
In  the  cases  of  Jackson  ▼.  United  States,  230 
U.  S.  1,  33  Sup.  Ct  lOU,  67  L.  Ed.  1363; 
Hughes  V.  United  States,  230  U.  S.  24,  33 
Sup.  Ct.  1019,  67  L.  E5d.  1374,  46  L.  R.  A.  (N. 
8.)  624,  and  Cubbins  v.  Mississippi  River 
Commission,  241  U.  S.  851,  36  Sup.  Ct  671, 
60  E.  Ed.  1041. 

The  Arkansas  court  in  McCoy  t.  Board  of 
Directors,  95  Ark.  345,  129  S.  W.  1097,  29  L. 
R.  A.  (N.  S.)  396,  announces  and  approves 
this  doctrine,  notwithstanding  it  had  before 
It  a  constitutional  provision  Identical  with 
our  section  17  of  the  Mississippi  Constitution 
of  1890.  Section  17,  it  is  true,  adds  the  right 
to  recover  for  property  "damaged"  for  public 
use.  Such  right  existed,  however,  prior  to 
the  Constitution  of  1890  under  statute,  but 
the  right  to  recover  damages  for  the  diver- 
sion of  Mississippi  river  vagrant  flood  waters 
was  always  denied.  See  Richardson  Case,  68 
Miss.  539,  9  South.  351,  and  Harkleroada 
Case,  62  Miss.  807,  supra. 

[3]  At  all  events,  our  Judgment  is  that  sec- 
tion 17,  Constitution  of  1890,  does  not  contem- 
plate damages  resulting  without  legal  injury, 
as  In  the  case  at  bar.  Section  238  of  the 
Constltutloh  of  1890  merely  provides  what 
was  already  the  law  as  announced  in  the 
Harkleroads  Case,  supra.  This  section,  how- 
ever, does  indicate  the  policy  of  the  state  to 
be  that  damages  are  not  recoverable  on  ac- 
count of  diverted  flood,  waters.  We  do  not 
see  why  the  rule  should  apply  only  to  riparian 
owners  on  the  Mississippi  river.  Where  the 
same  condltlonB  exist,  similar  reasoning 
would  also  apply  to  interior  rivers  with  refer- 
ence to  the  right  to  protect  against  vagrant 
flood  waters.  We  think  the  same  rule  should 
and  does  apply  to  interior  rivers,  under  the 
same  conditions,  in  dealing  with  flood  waters. 
The  authorities  from  other  states  dted  by 
appellees  are  not  controlling  in  our  state. 

[2]  Coming  now  to  the  second  question  as 
to  the  right  to  obstruct  the  outlets  or  water 
courses  connected  with  the  river,  we  shall 
proceed  at  once  to  the  point 


There  is  no  complaint  in  this  case  about 
obstructing  the  water  courses  and  thereby 
diverting  the  natural  and  regular  flow  of  the 
waters  of  these  channels.  But  the  evil  com- 
plained of  Is  the  obstruction  against  the 
vagrant  flood  waters  which  would  partly 
pass  out  upon  the  valley  through  these  oat- 
lets.  These  water  courses  or  outlets  were  in- 
active bayous,  sloughs,  and  depressions  which 
amounted  to  mere  conduits  or  passageways 
for  foreign  flood  waters.  They  were  not 
natural  running  streams  nor  regular  flowing 
water  courses.  It  is  true  some  of  them  con- 
tained waters  of  their  own,  but  It  ordinarily 
flowed  In  no  direction.  There  was  no  regular 
and  omtlnuous  current  in  'these  natural  wa- 
ter courses.  The  levee  did  not  Interfere  with 
the  flow  of  their  own  waters,  because  they 
had  no  flow  except  that  produced  by  the 
flood  waters  from  the  river.  Therefore  the 
levee  obstructed  only  flood  waters  which  at 
unusual  times  passed  through  these  outlets 
or  conduits.  The  principal  function  of  the 
outlets  was  to  assist  in  carrying  ofC  flood 
waters  which  had  left  the  river  channel  and 
spread  over  the  outlying  lands.  These  flood 
waters  would  pass  partly  through  these  out- 
lets, but  the  greater  portion  would  spread 
over  the  land  south  and  east  for  several 
miles,  and  then  flnally  go  back  into  the  river 
channel.  These  flood  waters  did  not  pursue 
these  outlets  and  return  directly  to  the  river 
channel  through  them,  but  they  spread  ont 
for  several  miles  over  the  lands  and  into  the 
bayoos,  slonghs,  and  depressions  before  re- 
turning to  the  river. 

We  think  the  levee  commissioners  had  a 
right  to  build  the  levee  across  these  outlets 
in  order  to  protect  against  the  flood  waters. 
Such  obstruction  did  not  interfere  with  the 
natural  flow  of  their  own  surface  or  rain  wa- 
ter, nor  the  regular  original  channel  water  of 
these  outlets.  There  was  a  canal,  immediate- 
ly west  of  the  levee,  which  efficiently  carried 
otr  all  ordinary  surface  water.  Unless  a  levee 
could  be  built  across  these  depressions  and 
bayous,  it  would  be  inefHective  for  the  pur- 
pose intended,  and  protection  against  the 
flood  waters  would  be  thus  denied  appellants. 

We  do  not  Int^id  to  hold,  nor  to  leave  the 
impression,  that  there  can  be  no  recovery  for 
obstructing  and  diverting  the  regular  flow 
of  natural  running  streams,  or  for  collecting 
and  diverting  surface  or  rain  water  to  the 
injury  of  another.  We  say  that  assuming 
the  water  courses  in  this  case  are  natural 
water  courses  from  a  legal  standpoint  still 
there  is  no  complaint  of  obstruction  of  their 
own  flowing  waters,  and  no  complaint  of  ob- 
struction to  any  other  waters  of  their  own, 
but  the  case  here  is  against  obstructing  and 
diverting  vagrant  flood  waters;  and  we  hold 
that  the  law  authorised  the  obstruction  of 
these  waters.  See  cases  of  Jackson,  Hughes, 
and  Cubbins,  supra.  To  Illustrate:  The 
channel  of  Ooldwater  river  could  not  be  ob- 
structed,  nor   could   aur  ot  Its    trlbutatf' 
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streams  be  dammed  if  of  such  substantial 
Importance  as  woald  result  in  diverting  Its 
own  regular  flow  upon  the  lands  of  another. 
But  such  is  not  the  case  here. 

We  find  from  the  written  opinion  of  the 
chancellor  who  tried  this  case  that  his  deci- 
sion in  favor  of  the  appellees  was  controlled, 
reluctantly,  by  the  Cannon  Case,  81  Miss.  334, 
33  South.  81,  and  the  Carrier  Case,  103  Miss. 
324,  60  South.  328,  We  think  the  chanceUor 
construed  these  dedsions  too  broadly,  and 
gave  them  an  ^ect  beyond  that  which  was 
in  the  mind  of  the  court  at  the  time. 

The  chancellor  expresses  an  opinion  that 
the  outlets  are  natural  water  courses,  and 
for  that  reason  the  levee  board  had  no  au- 
thority to  obstruct  them  by  leveeljtg  across 
them.  This  finding  of  fact  will  not  be  ig- 
nored; but  let  us  see  wliat  the  cbanc^or 
meant  by  holding  that  these  outlets  were 
natural  water  courses  such  as  were  Involved 
in  the  Cannon  and  Carrier  Oases,  supra. 

It  is  true  these  outlets  were  natural  water 
courses  as  distinguished  from  artificial  water 
courses,  but  they  carried  no  regular  running 
streams,  with  a  current  that  carried  their 
own  waters  In  any  direction,  unless  rain  or 
surface  waters.  We  do  not  understand  that 
one  can  obstruct  the  current  or  flow  of  water 
that  does  not  move  in  some  direction.  The 
tnost  that  can  be  said  is  that  these  outlets 
were  mere  conduits  or  passageways,  with  no 
regular  Sowing  waters,  except  rain  or  sur- 
face waters,  and  passed  those  waters  caused 
by  unusual  floods  of  the  Coldwater  river. 
GuIIys  and  ditches  which  are  ordinarily  dry 
may  be  termed  natural  water  courses  whose 
own  natural  waters  could  not  be  obstructed 
and  diverted  to  the  injury  of  another,  imder 
the  case  of  Ferris  v.  Wellborn,  64  Miss.  29, 
8  South.  165,  yet  where  they  are  obstructed 
solely  to  protect  against  vagrant  flood  waters 
whltdx  Infrequently  pass  back  out  through 
them  from  another  overflowed  stream  the 
rule  is  difCerent 

Hie  maxim,  "Aqua  cnrrit  et  debet  currere 
ut  currere  solebat,"  as  applied  in  the  Cannon 
Case,  supra,  has  no  application  to  vagrant 
flood  waters ;  and  we  do  not  tliink  the  court 
bad  in  mind  flood  waters  when  it  decided  the 
Gannon  Case.  The  court  seems  to  have  held 
that  Burr  bayou,  which  was  obstructed  in 
that  case,  was  a  natural  water  course,  but 
it  also  seems  clear  that  the  court  considered 
that— 

"Burr  bayou  is  a  natural  water  course,  mak- 
ing off  from  and  flowing  out  from  the  Talla- 
hatchie river,  in  which  the  water  flowed  in  a 
well-defined  natural  water  course." 

It  seems  that  Burr  bayou  was  a  running 
stream  which  if  dammed  up  would  result  in 
injury  to  riparian  owners  because  the  regu- 
lar flow  of  the  stream  would  be  obstructed 
and  diverted  upon  the  bordering  owners.  If 
this  is  a  true  interpretation  of  the  facts  in 


the  mind  of  the  court  in  that  case,  then  it 
will  be  easily  seen  that  the  bayons  and  de- 
pressions that  were  obstructed  in  the  case  at 
bar  were  a  different  kind  of  natural  water 
course,  hi  that  a  different  diaracter  of 
waters  were  obstructed;  therefore  the  mla 
there  announced  is  not  applicable  in  the  caae 
before  us.  If  we  have  correctly  Interpreted 
the  Gannon  Case,  then  the  Carrier  Case  is 
not  in  the  way  here,  because  that  dedalon 
seems  to  have  resulted  from  following  the 
Camion  Case.  We  cannot  bring  ourselves  to 
believe  that  the  court  in  either  of  these  casesi, 
or  in  the  Hughes  Case,  27  South.  744,  was  at- 
tempting to  deal  with  vagrant  flood  waters. 
The  doctrine  that  no  recovery  can  be  bad  for 
diverting  flood  waters  upon  the  land  of  ri- 
parian owners  had  been  so  lon^  established 
in  this  state,  and  the  United  States  Supreme 
Court  had  so  ably  annoxmced  this  rule,  and 
the  tact  that  this  question  liad  been  so  often 
discussed  and  decided  with  reference  to  the 
Mississippi  river — most  of  these  discussions 
and  decisions  bting  in  view  of  the  court  when 
the  Cannon  and  Carrier  Cases  were  decided 
— ^leads  us  to  say  that  the  question  of  pro- 
tecting against  flood  waters  was  not  in  the 
mind  of  the  court  when  these  decisions  were 
roidered. 

In  the  Harkleroads  Oase,  supra,  which  de- 
citAon  was  roidered  in  1885,  this  court  said, 
in  substance,  that  vagrant  flood  waters  are 
a  common  enemy  of  the  public,  and  that  no 
compensation  could  be  allowed  to  riparian 
owners  who  were  damaged  on  account  of 
such  vraters  being  thrown  upon  them  by  the 
levee,  and  that  damages  were  not  recover^ 
able  for  the  closing  of  natural  outlets  con- 
nected with  the  river,  thus  recognizing  the 
doctrine  of  damnum  absque  injuria. 

The  Richardson  Case,  68  Miss.  539,  9  South. 
351,  was  decided  in  1891  after  the  adoption 
of  the  Constitution  of  1890,  and  announces  the 
rule  that  damages  are  not  recoverable  on  ac- 
count of  diverting  water  upon  riparian  own- 
ers by  levee  obstruction.  This  case  holds 
that  such  damages  are  occasioned  by  on- 
avoidable  consequences  of  the  situation  said 
the  authorized  efCort  to  promote  the  general 
good,  and  are  to  be  borne  by  the  damaged 
party. 

The  Smith  Case,  72  Miss.  677, 17  Soutli.  78, 
27  li.  E.  A.  762,  48  Am.  St  Rep.  679,  esUb- 
lishes  the  right  to  protect  against  flood 
waters  as  distinguished  from  the  waters  of  a 
stream,  thus  recognizing  the  rule  giving  the 
right  to  levee  against  such  waters  after  they 
have  left  the  channel  of  the  stream  and  be- 
come a  common  enemy.  This  decision  was 
rendered  in  1895.  See  Ham  y.  Levee  Com- 
missioners, 83  Miss.  534,  35  South.  943;  Hot- 
man  V.  Richardson,  115  Miss.  169,  76  South. 
136,  L.  R.  A.  1917F,  942;  Richardson  Case, 
77  Miss.  518,  26  South.  963. 

The  Supreme  Court  of  the  United  States 
has  several  times  followed  this  prlndi^  as 
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announced  by  our  Supreme  Court.  We  will 
not  quote  or  discuss  these  federal  decisions, 
but  shall  cite  them  and  respectfully  recom- 
mend their  careful  perusal.  We  think  these 
decisions  announce  sound  and  logical  con- 
clusions, and  would  be  worthy  of  following 
even  though  our  court  had  not  already  an- 
noimced  the  same  principle.  See  the  Jadc- 
Bon  Case,  230  U.  S.  1,  33  Sup.  Ct  1011,  67 
U  Ed.  1363,  Hughes  Case,  230  U.  S.  24,  33 
Sup.  Gt  1019,  57  L.  Bd.  1374,  40  U  R.  A. 
(N.  S.)  624,  and  Oubbins  Case,  20.  U.  S.  351. 
36  Sup.  Ct  671,  60  L.  Bd.  1041. 

The  decisions  of  our  court,  cited  by  appel- 
lees to  sustain  their  view  with  reference  to 
obstructing  natural  water  courses,  are  cases 
where  the  waters  obstructed  and  diverted 
were  not  vagrant  flood  waters,  but  were  the 
natural  running  waters  of  the  water  courses 
that  were  obstructed.  In  some  of  these  cases 
it  appears  that  it  was  the  obstruction  of  their 
o^vn  flowing  or  running  stream  waters,  and 
in  others  it  was  surface  or  rain  waters  col- 
lected and  wrongfully  diverted  upon  another. 
None  of  these  dedslons  dted  deal  with  va- 
grant flood  waters  that  infrequently  come  and 
pass  from  another  overflowed  stream  through 
the  outlet  which  serves  as  a  conduit  to 
spread  the  waters  upon  the  adjacent  lands 
of  the  basin. 

The  Cannon  and  Carrier  Cases,  supra, 
come  nearest  to  being  in  point  for  appellees, 
but  we  have  discussed  these  cases  in  the 
light  that  they  were  not  dealing  with  the 
question  of  defending  against  vagrant  flood 
waters. 

The  dedslops  of  other  state  courts  on  these 
questions  are  very  much  in  conflict,  and  we 
deem  it  unnecessary  to  discuss  them,  because 
our  own  court,  backed  up  by  the  United 
States  Supreme  Court,  has  already  settled 
the  qnestions  In  our  state.  However,  a  re- 
cent decision  by  the  Supreme  Court  of  Ar- 
kansas in  the  McCoy  Case,  95  Ark.  845,  129 
S.  W.  1097,  29  L.  R.  A.  (N.  S.)  396,  Is  so  iden- 
tical with  the  case  before  us  that  we  refer  to 
it  as  a  sound  authority  upon  which  to  rest 

There  is  another  case,  from  GaUfomia, 
styled  Lamb  v.  Reclamation  District  73  Oal. 
125, 14  Paa  625,  2  Am.  St  Rep.  775,  which  Is 
so  clear  and  logical  in  its  reasoning  we  de- 
sire to  specially  cite  it  for  careful  perusal. 
We  cannot  refirain  from  quoting  a  short  ex- 
cerpt from  the  opinion  as  follows: 

"Wilkins  aloogh  is  not  a  channel  or  fork,  con- 
tinnonsly  carrying  a  large  part  or  any  part 
«f  the  waters  of  the  Sacramento  river.  It 
carries  no  water  at  all  except  in  timea  of 
flood,'  and  then  the  amoont  which  it  carries, 
when  compared  with  the  volume  of  water  in 
the  river,  is  insignificant  In  fact  it  has  no 
original  water  of  its  own  at  all,  but  is  simply 
a  condait  by  which  occasioDally  some  of  the 
flood  waters  of  the  river  escape  into  the  low- 
er lands  adjoining.  This  same  ofice  is  per- 
formed by  every  other  low  place  along  the 
bank;  and  every  other  part  -of  the  levee  coold 
«6  S0.-21 


be  removed  as  a  nuisance  if  that  part  of  it 
which  is  at  Wilkins  slough  can  be  so  removed." 

We  think  the  lower  court  erred  in  overrul- 
ing the  motl<Bi  to  dissolve  the  Injunctico,  and 
for  such  error  the  decree  is  reversed,  and  de- 
cree will  be  entered  here  for  the  appellants. 

Reversed,  and  decree  entered  here  for  the 
appellants. 

ETHRIDOE  and  COOK,  JJ..  dissent 

SMITH,  C.  3.  (specially  concnnlng).  I  am 
of  the  opinion  that  a  landowner  has  the 
same,  but  no  greater,  right  to  obstruct  the 
flow  of  the  flood  waters  of  a  stream  onto 
and  across  his  land  than  he  has  to  so  ob- 
struct the  flow  of  ordinary  surface  water; 
that  is,  that  he  has  the  right  to  do  so  for  a 
proi)er  purpose,  and  in  so  doing  must  exer- 
cise reasonable  care  to  prevoit  unnecessary 
injury  to  other  land.  I  do  not  understand 
counsel  for  the  api>ellee  to  seriously  contest 
this  right;  th^  principal  contaatlon  in  this 
connection  being  that  a  landowner  has  not 
the  right  in  order  to  protect  his  land  from 
the  flood  waters  of  a  stream,  to  obstruct  tlie 
flow  of  a  natural  water  course  running  out 
of  or  away  from  the  stream.  As  I  under- 
stand the  record,  the  levee  here  in  question 
does  obstruct  several  such  water  courses,  but 
does  not  cause  any  water  that  ordinarily 
flows  therein  to  ov^ow  or  in  any  way  dam- 
age oth»  land,  that  being  prevented  by  the 
flow  of  such  water  through  the  Borrow  Pit 
canal 

When  Coldwater  river  overflows  during  the 
occasi(»ial,  accidental,  and  extraordinary 
floods  against  which  this  levee  was  built  to 
protect  the  land  within  the  drainage  district 
the  water  covers  all  of  the  land  traversed  by 
the  obstructed  water  courses,  and  for  the 
time  being  they  disappear,  and  aid  In  carry- 
ing off  the  water  only  during  the  first  and 
last  stages  of  the  flood,  so  that  their  obstmo- 
tlon  results  only  in  the  flood  waters  of  Cold- 
water  river  being  caused  to  cover  the  land  of 
some  of  the  appellees  at  an  eartier  stage  of  the 
flood,  and  to  remain  thereon  for  a  longer  time 
than  it  would  if  the  levee  had  not  been  built 
but  the  erecticxi  by  a  landowner  of  such 
works  as  will  prevent  the  overflow  of  his 
land  by  the  flood  waters  of  a  stream  wlU,  In 
probably  every  case  whether  a  water  cooise 
is  thereby  obstructed  or  not  cause  such  flood 
water  to  cover  other  land  sooner  and  remain 
thereon  longer  than  It  would  otherwlsa  Con- 
sequently, the  fftct  that  such  a  result  may 
follow  the  obstruction  of  a  water  course  fur- 
nishes no  reason  for  denying  to  a  landowner 
the  right  to  obstruct  it  when  necessary  to 
prevent  the  water  from  overflowing  his  land. 

Adjacent  landowners  have  for  certain  pni>- 
poaea  the  rlgjit  to  the  unobstructed  flow  of  wa- 
ter in  a  natural  water  course,  but  that  the 
accidental  and  extraordinary  flood  waters  of 
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another  Btream  may  be  thereby  conveyed 
away  to  the  damage  of  other  adjacent  land- 
owners Is  not  one  of  such  purposes. 

That  this  levee  was  built  by  the  drainage 
district,  and  not  by  an  Individual  landowner, 
Is  of  no  consequence,  for  what  the  Individual 
landowners  have  the  right  to  do  separately 
they  have  the  right  to  do  collectively,  and 
that  is  what  the  landowners  whose  lands 
are  protected  by  this  levee  have  done  through 
the  Instrumentality  of  the  drainage  district 

The  cases  of  Leflore  County  v.  Cannon,  81 
Hiss.  334,  88  South.  81,  and  Quitman  Coun- 
ty T.  Carrier  Lbr.  Co.,  103  Miss.  824,  60 
South.  326,  r^ed  on  by  counsel  for  the  ap- 
pellees, are  not  in  conflict  herewith;  for,  as 
pointed  out  in  the  opinion  In  chief,  the  lev- 
ees In  question  In  those  cases  were  not  built 
In  order  to  prevent  land  from  being  ovei^ 
flowed  by  the  flood  waters  of  a  stream,  and 
the  damage  which  the  riparian  owners  there 
complained  of  resulted  from  the  obstruction 
by  the  levees  of  the  usual  and  ordinary  ^ow 
of  the  watier  courses  obstructed  by  the  levees, 
which  last  element  of  damage,  I  will  here 
again  point  out,  is  not  involved  in  this  case. 
If  the  complaint  of  the  an;>«llees  was  that 
they  are  daniaged_becau8e  of  the  obstruction 
of  tile  usual  and  ordinary  flow  of  the  water 
courses  crossed  by  this  levee,  a  different  ques- 
tion would  be  presented  for  decision. 

The  provision  of  section  17  of  our  Consti- 
tution that  "private  property  shall  not  be 
•  *  *  damaged  for  public  use,  except  on 
due  compensation  being  flrst  made  to  the 
owner  or  owners  thereof,  in  a  manner  to  be 
prescribed  by  law,"  can  afford  the  appellees 
no  assistance.  Damages  in  the  legal  sense, 
and  in  the  light  of  whidi  rule  this  provi- 
sion of  the  Constitution  was  adopted,  are 
only  such  as  result  from  the  invasion  of  a 
right ;  and,  since  the  appellants  have  Invaded 
no  right,  either  public  or  private,  of  the  ap- 
pellees in  turning  back  the  escaping  flood  wa- 
ters of  Coldwater  river,  they  have  no  Just 
cause  of  complaint 

It  follows  from  the  foregoing  views  that  I 
concur  in  the  reversal  of  tba  decree  of  the 
court  below. 

BTHBIDOE,  J.  (dissenting).  I  am  unable 
to  concur  with  my  Brethren  of  the  majority, 
and,  believing  this  case  to  be  one  of  the  most 
Important  and  far-reaching  decisions  render- 
ed by  this  court  In  recent  years,  I  desire  to 
state  my  views  of  the  Issues  presented  and 
the  law  bearing  thereon. 

The  chancellor  In  hla  opinion  says : 

"The  gravamen  of  the  complaint  being: 
First.  That  the  lands  along  Coldwater  river 
are  higher  than  the  adjacent  lands  within  the 
drainage  district  and  have  never  been  subject 
to  overflow,  and  since  the  construction  of  the 
levee  that  the  flood  waters  of  Coldwater  river, 
during  times  of  excessive  rains  have  been  con- 
fined and  caused  to  flow  over  their  lands,  sub- 
jecting it  to  inundation,  and  that  the  levees 


thus  confining  the  flood  waters  of  Coldwater 
river  damage  their  land.  The  second  ground  of 
complaint  is  that  David  bayou,  Pompey  bayou. 
Open  Mouth  lead,  and  other  small  streams 
flowed  into  Coldwater  river,  and  that  the  dis- 
trict levees  have  been  constructed  across  these 
bayous,  and  have  dammed  and  prevented  the 
flow  of  the  waters  to  and  from  Coldwater  riv- 
er through  these  bayous  into  the  lowlands,  and 
forced  them  upon  the  lands  of  complainants. 
«    •    • 

"No  effort  has  been  made  on  the  part  of  th» 
district  to  compensate  these  landowners  com- 
plaining here,  and  who  are  not  in  the  bounds 
of  the  district;  indeed  the  Legislature  did  not 
sejem  to  have  in  contemplation  this  item  of 
damage.  The  manifest  purpose  of  the  con- 
struction of  these  levees  across  these  bayous 
was  to  prevent  the  flow  of  flood  water  upon 
the.  lands  included  in  and  intorporated  in  tii* 
district 

"These  bayous  are  streams  through  whidt 
flow  waters  into  the  river  from  the  lands  in 
the  district  in  normal  times.  In  flood  times 
the  flow  of  the  water  is  reverted,  and  the  wa- 
ter flows  through  these  bayous  into  the  drainage 
district,  and  thus  diminishes  the  volnma  and 
pressure  of  the  water  in  the  channel  of  Cold- 
water  river. 

"These  bayous  complained  of  are  described  as 
being  depressions  in  the  ground,  with  well-de- 
fined banks,  water  flowed  to  the  rivsr  in  the 
winter  and  rainy  season  and  dry  in  the  sum- 
mer time,  with  a  width  varying  from  25  to  80 
feet  and  depth  from  2  to  10  feet  This  is  es- 
pecially true  of  the  bayous  denominated  Fork- 
ed Lake  lead  and  Open  Month  lead,  at  the 
points  at  which  the  dam  was  broken  by  the 
overflow  wster,  and  the  main  object  of  the 
bill  seems  to  be  to  prevent  by  injunction  the 
repairing  of  the  broken  places  in  the  levee 
by  the  district  across  these  bayous.    •    •    • 

"In  the  case  I  am  now  considering  it  is  clear 
that  the  drainage  district  had  never  ezerciaed 
the  right  of  eminent  domain.  It  is  clear  that 
there  is  and  will  be  irreparable  daoiage  to  the 
lands  between  the  east  bank  of  tha  river  and 
the  levee  constructed  by  the  drainage  district; 
that  this  damage  will  be  reenrrent.and  continu- 
ous. The  defendants  concede  that  there  is  a 
constantly  recurring  damage,  and  they  argued 
the  case  solely  upon  the  proposition  that  the 
district  having  a  right  to  build  a  levee  against 
flood  waters,  necessarily  it  would  follow  that 
they  had  a  right  to  dam  up  these  natural  out- 
lets or  water  courses. 

"I  can  see  no  difference  between  Bookter 
bayou  as  described  in  the  Carrier  Case  or  Burr 
bayou  as  described  in  the  Gannon  Case  and  the 
bayous  and  leads  described  in  the  bill  and  proof 
in  tills  case.  It  may  be  that  the  bayous  de- 
scribed in  this  case  are  not  quite  so  wide,  but 
it  is  clear  that  our  Supreme  Court  intended  to 
apply  the  maxim  as  to  bayous,  'Water  runs  and 
ought  to  run  as  it  was  wont  to  run.'  Every 
proprietor  of  the  soil  through  whidi  runs  a 
stream  has  the  right  to  have  the  water  course 
run  in  the  natural  current  without  diminution 
or  obstruction." 

The  record  abondantiy  supports  the  chan- 
cellor's finding  and  statement  of  facts  with 
reference  to  these  leads  and  bayous  being 
water  conrsetl.   ^e  dam  involved  In  this  «nlt 
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lies  on  the  western  side  of  the  drainage  dis- 
trict and  on  the  eastern  side  of  Ooldwater 
river,  and  runs  for  approxiniately  IS  miles 
from  nortb  to  south,  while  the  river  meanders 
in  such  manner  as  to  leave  a  large  amount 
of  territory  between  the  levee  and  the  river, 
something  like  45  sections  of  land  lying  with- 
in this  bend  of  the  river,  and  on  the  west 
side  of  the  levee  or  dam  was  constructed  a 
large  canal.  The  proof  shows  that  at  the 
time  the  dams  broke  the  flood  waters  coming 
down  Coldwater  river  struck  this  canal  at 
the  north,  and  proceeded  at  a  rapid  rate 
through  the  canal  and  overflowed  its  banks, 
moving  logs  and  other  things  on  the  land, 
and,  according  to  the  witness,  traveling  at  a 
rapid  rate,  with  a  mighty  roar,  entered  Gold- 
water  river  at  the  south  of  the  canal  and 
levee,  and  flowed  upstream  as  well  as  down- 
stream, meeting  the  flood  waters  some  miles 
np  the  river,  and  by  means  of  the  obstruc- 
tions of  the  bayous  and  leads,  and  the 
deflection  of  the  -water  as  above  described, 
caused  the  Inundation  of  the  tract  between 
the  levee  and  the  river,  and  also  caused  the 
river  to  overflow  on  the  west  side  to  a  greater 
distance  and  to  a  greater  depth  than  it  bad 
theretofore  overflowed,  causing  gteat  damage 
to  the  owners  of  this  property. 

According  to  my  understanding  of  the  law 
of  this  state  as  heretofore  announced  In 
numerous  cases,  the  right  of  these  property 
owners  whose  property  was  so  damaged  to 
recover  compensation  for  their  damages  Is 
clear,  and  until  this  time  undoubted.  The 
opinion  of  the  majority  unsettles  the  law 
heretofore  announced,  and  It  is  exceedingly 
dlfileult  to  estimate  the  efTect  of  this  decision 
upon  the  rights  of  the  dtlaftns;  and  It  will 
be  a  wise  lawyer  Indeed  who  can  advise  his 
clients  now  what  the  law  Is  or  what  their 
rights  may  be. 

Section  17  of  the  state  Constitution  of  ISdO 
reads  as  follows: 

"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use,  except  on  due  compensa- 
tion being  first  made. to  the  owner  or  owners 
thereof,  in  a  manner  to  be  prescribed  by  Jaw; 
and  whenever  an  attempt  is  made  to.  take  pri- 
vate property  for  a  use  alleged  to  be  pubUc, 
the  question  whether  the  contemplated  nse  be 
public  shall  be  a  judicial  question,  and,  aa  such, 
determined  without  regard  to  legislative  asser- 
tion that  the  use  is  public." 

.  This  section  of  the  Ck>nstltutlon  received  a 
ccmstructlon  by  the  Supreme  Court  of  Jdlssis- 
sippi  soon  after  Its  adoption  in  the  case  of 
Vicksburg  v.  Herman,  72  Miss.  211,  16  South. 
484,  in  which  the  right  to  recover  for  dam- 
ages Inflicted  tii>on  private  property  was 
given  a  broad  and  comprehensive  meaning 
and  effect.  The  court  rendering  this  opinion 
was  composed  of  Cooper,  Woods,  and  Whit- 
field, each  of  whom-  ranks  with  the  ablest 
Jurists  of  the  country.  In  the  course  of  the 
opinion  tSxt  court  said  on  .this  subject: 


"Under  our  former  Conatitutiotts,  which  pro- 
vided only  for  due  compensation  to  the  owner 
for  taking  private  property  for  public  use,  it 
had  been  long  held  that,  to  entitle  the  private 
owner  to  compensation  for  the  taking  of  bis 
proper^  for  public  use,  there  must  be  an  in- 
vasion of  the  property,  a  trespass  upon  it,  and 
an  appropriation  of  it  to  public  nse.  There 
must  have  been,  formerly,  that  which  amounted 
to  a  deprivation  of  the  owner  of  his  property; 
and  merely  consequential  injuries,  resulting 
from  the  loss  or  impairment  of  some  rights  in- 
cident to  the  use  or  enjoyment,  there  b^g 
no  invasion  of  the  property  itself,  were  not 
covered  by  the  constitutional  prohibition.  Such 
was  the  law  as  understood  and  applied  before 
the  incorporation  in  the  Constitution  of  the 
new  words  we  have  referred  to.  The  words 
are  without  limitation  or  qualification.  They 
embrace  within  their  inhibition  all  those  at- 
tempting to  convert  private  property  to  public 
use,  artificial  as  well  as  natural  persons,  mu- 
nicipal and  other  corporations  alike;  and  they 
cover  all  damages  of  whatever  character.  We 
are  not  to  suppose  that  the  framers  of  the  new 
Constitution  employed  these  additional  '^rds, 
all-embracing  in  tfadr  sigalflcation  and  far- 
reaching  in  their  application,  aimlessly  and 
unadvisedly.  As  the  law  theretofore  was,  the 
taking  of  private  property  for  public  use  with- 
out due  compensation  to  the  owner  was  inhib- 
ited, and  the  rights  of  the  private  person  suf- 
ficiently guarded.  But  we  are  bound  to  sup- 
pose that,  in  the  judgment  of  the  framers  of  the 
new  Constitution,  wrongs  were  committed  by 
those  exercising  the  right  of  eminent  domain 
for  which  there  was  no  legal  redress,  and  hard- 
ships endured  by  the  citizen  for  which  there 
was  no  remedy.  The  citizen  was  already  pro-  . 
tected  against  the  taking  of  his  property  for 
public  use  without  due  compensation  first  made, 
but  there  was  no  protection  against  injnries  to 
the  rights  of  the  owner  of  private  property  less 
than  the  appropriation  of  the  property  itself. 
To  have  inserted  the  words  'or  damaged'  in 
the  new  Constitution,  to  cover  cases  already 
perfectly  provided  for  in  the  old  Constitution, 
would  have  been  utterly  meaningless.  The  dti- 
sen  must  now  be  held,  under  this  new  provision 
of  our  fundamental  law,  to  be  entitled  to  due 
compensation  for,  not  the  taking,  only,  of  his 
property  for  public  nse,  but  for  all  damages  to 
his  property  that  may  result  from  works'  for 
public  use.  He  is  now  secured  in  his  property, 
and  his  use  and  enjoyment  of  his  property. 
The  burdens  formerly  borne  by  the  citizen,  re- 
sulting from  damage  done  his  property  by  a 
diminution  or  destruction  of  liis  right  to  use 
and  enjoy  bis  own,  were  designed  by  this  new 
constitutional  rule  to  be  placed  upon  those  by 
whose  action  the  diminution  or  destruction 
was  wrought." 

Again,  on  page  216  of  72  Miss.,  on  page  436 
of  16  South.,  the  court  said : 

"The  absolute  justness  of  a  rule  which  for- 
bids the  invasion  and  Impairment  of  the  citi- 
zen's rights  to  the  use  and  enjoyment  of  bis 
property,  as  well  as  the  actual  taking  of  such 
property  without  compensation,  to  our  minds, 
is  beyond  controversy.  The  pobUc  benefits 
derivable  to  the  municipality  from  the  losses 
of  the  private  property  owner,  in  the  taking 
or  damaging  of  his  property  for  the  use  of  all 
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the  dtisent  of  tti«  nmnicIpaUty,  ■honld  be  paid 
for  by  the  whole  body  of  the  eorpontion,  and 
not  by  the  helpless  owner  wboie  property  is 
taken  or  damaged,  as  it  seems  to  us,  and  as 
the  present  Cionstitution  plainly  declares." 

The  court  then  proceeded  to  review  the  nu- 
thorities  construing  the  words  "or  damaged" 
in  other  Constitutions,  and,  among  the  au- 
thorities considered  and  reviewed  by  the 
court  and  quoted  is  the  case  of  Chicago  t. 
Taylor,  125  U.  S.  161,  8  Sup.  Ct  820,  31  I-. 
Ed.  638  et  seq.  In  this  opinion  by  the  United 
States  Supreme  Court,  construing  a  provision 
of  the  Illinois  Constitution  worded  exactly 
like  our  Constitntion,  after  reviewing  the 
decisions  of  the  Illinois  court  before  the  adop- 
tion of  that  constitutional  provisipn  and  aft- 
er the  adoption  of  it,  giving  a  broad  and 
comprehensive  meaning  to  the  words  "or 
damaged,"  and  making  It  effective  as  a  pro- 
tection to  the  citizens  whose  property  had 
been  damaged  by  public  use,  embracing  conse- 
quential and  remote  damages  as  weU  as  di- 
rect damages,  the  United  States  Supreme 
Court  said: 

"We  concur  in  QM  Interpretation.  The  use 
of  the  word  'damaged'  in  the  clause  providing 
for  compensation  to  owners  of  private  proi>- 
erty,  appropriated  to  public  use,  could  have 
no  other  Intention  than  that  expressed  by  the 
state  court.  Such  a  change  in  the  organic  law 
of  the  state  was  not  meaningless.  Bat  it  would 
be  meaningless  if  it  should  be  adjudged  that 
the  Constitution  of  1870  gave  no  additional  or 
greater  security  to  private  property,  sought  to 
be  appropriated  to  public  use,  than  was  guar- 
anteed by  the  former  Constitution." 

In  answering  in  that  case  the  argument, 
made  there  as  made  here,  that  such  construc- 
tion would  be  a  serious  obstacle  to  public  im- 
provements, and  would  result  in  crippling 
or  denying  such  Improvements,  tb«  court 
said: 

"It  may  be,  as  suggested  by  its  counsel,  that 
the  present  Constitution  of  Illinois,  in  regard 
to  compensation  to  owners  of  private  property 
'damaged'  for  the  public  use,  has  proved  a  seri- 
ous obstacle  to  municipal  improvements;  that 
the  sound  policy  of  the  old  rule  that  private 
property  is  held  subject  to  any  consequential 
damages  that  may  arise  from  the  erection  on  a 
public  use  without  due  compensation  being 
constanUy  vindicated,  and  that  the  constitu- 
tional provision  in  question  is  'a  handicap'  upon 
municipal  improvement  of  public  highways. 
And  it  may,  also,  be,  as  is  suggested,  doubtful 
nrhether  a  constitutional  convention  could  now 
be  convened  that  would  again  incorporate  in 
the  organic  law  the  existing  provision  in  re- 
gard to  indirect  or  consequential  damage  to 
private  property  so  far  as  the  same  is  caused 
by  public  improvements.  We  dismiss  these 
several  suggestions  with  the  single  observa- 
tion that  they  can  be  addressed  more  properly 
to  the  people  of  the  state  in  support  of  a  prop- 
osition to  change  their  Constitution." 

In  the  case  of  Richardson  y.  L«vee  Com- 
missioners, 77   Miss.  518,  26  South.  963,  in 


which  case  counsd  for  tbe  appeUant  In  tte 
present  case  was  counsel  there,  tliis  oonit, 
speaking  through  Judge  Whitfield,  said: 

"The  very  same  section  of  the  Constitution 
of  1890  (section  17)  which  provides  that  ^m 
compensation'  shall  first  be  made  to  the  own- 
er for  'private  property  taken  for  public  vae' 
provides  also  that  it  shall  not  be  'damaged*  for 
public  use  without  due  compensation  being 
first  made.  The  due  compensation  is,  by  the 
Constitution — ^tbe  snpreme  law  of  the  land — ^im- 
peratively required  to  be  first  made  as  well 
when  property  la  damaged  as  when  it  is  taken. 
It  is  settied  by  Vickaburg  v.  Herman,  72  Miss. 
211,  that  the  damages  referred  to  in  section  17 
embrace  all  damages,  direct  or  consequential, 
immediate  or  remote.  The  measure  of  the 
right  secured  by  this  section  is  thus  defined  and 
settied  by  this  and  previous  cases  in  this  state, 
and  includes  all  private  prbperty  taken  and  all 
private  property  damaged  for  pabUc  use.  The 
remedy  by  which  both  rights  are  to  be  secured, 
section  17  declares,  is  to  be  prescribed  by  law. 
The  framers  of  the  Constitution,  embracing  the 
very  ablest  legal  talent  in  this  state,  then  pro- 
ceeded, as  to  levee  boards,  to  prescribe  the 
remedy,  in  section  233.  It  is  admitted  that  that 
section  did  prescribe  the  remedy  for  due  eom- 
pensation  for  private  property  taken;  It  is  de- 
nied that  it  prescribed  the  remedy  for  sadi 
compensation  for  damages  to  such  property  not 
taken.  It  is  first  to  be  observed  that  the  ar- 
gument in  support  of  this  denial  is  based  al- 
most wholly  on  the  proposition  that  the  dam- 
ages are  consequential,  and  hence  not  such  in 
character  as  this  board  of  levee  commissioners 
is  a  fit  or  competent  body  to  assess.  6ut  this 
objection  is  ended  by  Vickshnrg  t.  Herman." 

In  Duncan  ▼.  heree  Commissioners,  74 
Miss.  125,  20  South.  838,  It  was  held  that  an 
owner  of  land  left  outside  of  the  levee,  while 
not  entitied  to  compensation  for  the  reason 
that  his  land  is  outside  of  the  levee,  la  en- 
titied to  damages  caused  by  the  levee  Itsdf, 
such  as  the  obstruction  to  the  drainage  of 
the  land  so  situated.  In  the  course  ot  the 
opinion  Judge  vniitfleid  said: 

"All  damages,  therefore,  whldi  accrue  to 
lands  from  the  ravages  of  the  river,  because  not 
protected  against  it  by  the  levee,  are  not  to  be 
compensated  for.  But  damages  produced  by 
independent  causes,  other  than  being  left  out- 
side the  levee,  if  in  their  nature  allowable  with- 
in the  rules  of  law,  ore  still  recoverable.  Take 
the  case  of  land  so  situated— high  at  the  river, 
with  declination  and  drainage  eastward— that 
the  river  rardy  or  never  overfiows  it,  and 
which  yields  annual  crops  of  great  value,  yet 
such,  also,  in  its  topography  that  were  the 
levee  built  along  its  eastern  base,  rainwater, 
which  had  theretofore  been  carried  oS  throngh 
natural  or  artificial  drains  eastward,  would  be 
backed  up  over  it,  and  destroy  its  crops.  Mani- 
festiy  this  is  not  damage  accruing  because  of 
the  lands  being  left  outside  the  levee,  but  be- 
cause of  the  construction  of  the  levee  over 
lands  of  that  situation  and  topographical  char- 
acter; damages  caused,  to  put  it  otherwise,  not 
because  the  lands  were  unprotected  bj  tlie 
,  levee,  but  caused  bj  the  levee  itself." 
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And  It  was  held  that  Duncan  was  entitled 
to  damages  for  the  stopping  of  the  water 
course. 

In  Hoghes  t.  Levee  Commissioners,  27 
South.  744,  the  court  held  that,  In  the  absence 
of  proof  of  public  necessity,  levee  commis- 
sioners have  no  right  to  proceed  with  the  con- 
struction of  the  levee  damming  a  natural 
stream  and  causing  the  water  to  flood  plain- 
tiff's land,  before  condemning  the  same  and 
paying  damages  therefor,  b  that  case 
Hughes  was  the  owner  of  a  plantation  which 
was  drained  by  a  natural  water  course 
named  Black  bayou,  which  stream  rises  on 
or  near  the  land  of  Hughes.  Appellee's  levee 
crossed  this  stream  and  dammed  it,  causing 
the  water  to  be  ponded  against  Uie  levee, 
and,  by  back  flowage,  to  flood  part  of  bis 
plantation.  The  levee,  however,  did  not  ac- 
tually touch  or  ran  through  Hughes'  planta- 
tion. 

In  Corley  ▼.  Leree  Commissioners,  95  Miss. 
617,  49  South.  260,  it  was  held  that,  where 
plaintiff's  land  was  overflowed  partly  be- 
cause of  heavy  rainfalls  and  partly  because 
the  works  of  the  defendant  levee  district  ob- 
structed the  flow  of  the  water  through  its 
natural  channels^  and  the  evidence  plainly 
showed  that  a  material  percentage  of  the 
damage  was  due  to  the  construction  of  the 
levee,  a  charge  that,  unless  the  Jury  believ- 
ed the  entire  damage  to  plaintitTs  crops  was 
due  exclusively  to  the  levee,  and  not  at  all  to 
the  act  of  God,  they  should  flnd  for  defend- 
ant, was  erroneous,  and  the  case  was  revers- 
ed because  of  insufficient  compensation  for 
the  damage  done  by  obstructing  this  water 
course. 

In  A.  &  M.  R.  R.  Ck>.  T.  Beard,  93  Miss.  294, 
48  South.  406,  the  court  again  recognized  that 
a  party  is  entitled  to  damages  where  another 
obstructs  a  water  course. 

In  I.  C.  'B.  R.  Co.  V.  Miller,  68  Miss.  760,  10 
South.  61,  It  is  held  that  one  is  liable  in 
damages  who  collects  in  artifldal  channels 
surface  water  falling  upon  his  own  land  or 
that  of  others,  and  discharges  it  in  undue 
and  unnatural  quantities  upon  the  land  of 
another. 

In  Ham  v.  Ijevee  Commissioners,  83  Miss. 
634,  at  page  668,  36  South.  943,  948,  another 
drainage  case,  the  court  In  its  opinion,  after 
discussing  other  questlona  in  the  case,  baa 
the  following  to  say: 

"The  sole  remaining  iiaestton  requiring  con- 
sideration is  what  rights  and  remedies  the  com- 
plainants have,  and  bow  they  can  be  siserted. 
There  is  no  contention  but  that  they  are  en- 
titled to  dne  compensation  for  the  valne  of 
an  property  taken  and  for  all  damages  caused 
by  tiie  erection  of  the  proposed  levee,  and  there 
is  no  denial  that  this  most  be  made  before  the 
property  is  in  fact  taken.  As  to  this,  ap- 
pellimts  have  a  perfectly  plain  and  adequate 
remedy  prescribed  by  law,  and  the  methods  in 
which  their  rights  may  be  asserted  is  clearly 
Mt  o«t  is  sectioa  2S3  of  the  Goastitidioo,  and 


section  3  of  chapter  168,  p.  142,  Laws  1884. 
Nor  is  the  extent  of  their  rights  subject  to 
doubt.  It  is  true  that  they  cannot  recover 
damages  from  the  fact  alone  that  their  lands 
are  left  outside  the  levee,  and  are  therefore 
not  protected  from  the  high  water.  Recovery 
on  this  ground  is  expressly  forbidden  by  aeO' 
tion  238  of  the  Constitution.  This  branch  of 
the  subject  was  most  elaborately  discussed  in 
Richardson  v.  Board  of  Mississippi  Levee  Com- 
missioners, 77  Miss.  618,  26  South.  063,  and 
it  was  there  expressly  decided  that  the  dam- 
ages mentioned  in  section  17  of  the  Constitu- 
tion, for  which  dne  compensation  was  to  be 
made,  embraced  'all  damages,  direct  or  con- 
sequential, immediate  or  remote.'  See  Yicks- 
burg  V.  Herman,  72  Miss.  211,  16  South.  434; 
Duncan  v.  Levee  Commissioners,  74  Miss.  12S, 
20  South.  888.  So  that  appellants  have  ample 
protection  In  existing  provisions,  not  only  to 
prevent  the  board  of  levee  commissioners  from 
taking  any  of  their  property  for  pahUc  use 
without  first  fully  paying  therefor,  but  to  also 
insure  that  they  will  receive  due  eompensatian 
for  all  damages  inflicted,  whether  such  damages 
are  caused  by  seepage  water,  damming  of  sur- 
face water,  or  obstructing  of  natural  drainage, 
and  whether  the  land  affected  lies  outside  or 
inside  of  the  levee." 

In  LUes  V.  Cawtborn,  78  Mlas.  660,  29 
South.  834,  this  court  held: 

"Bvery  proprietor  through  whose  land  a 
stream  passes  is  entitled  to  have  it  run  in  its 
natural  state  without  diminution  or  obstruc- 
tion." 

And  hdd  that— 

"When  the  owner  of  a  watar  mill  so  builds 
the  dam  thereof  as  to  cause  the  backwater 
therefrom  to  injure  the  power  of  a  like  mill  on 
the  same  stream,  the  owner  of  the  latter  may 
treat  such  dam  as  a  nuisance,  and  of  his  own 
authority  enter  'and  remove  so  mudt  of  the 
same  as  causes  the  injury  sustained." 

In  Leflore  Comity  v.  Cannon,  81  Miss.  334, 
33  South.  81,  it  was  held  that  a  county  with- 
out resorting  to  eminent  domain  could  not 
obstruct  a  stream,  and  the  county  was  en- 
Joined  from  so  doing.  Judge  Calhoun  in  this 
case  said: 

"Under  our  Gonstitntion  and  laws  neither 
municipalities,  nor  counties,  nor  the  sovereign 
state  Itself  can  damage  the  humblest  individu- 
al, in  violation  of  the  maxim  ["Aqua  currit  et 
debet  currere  ut  eurrere  solebat"],  except  in 
the  lawfol  exercise  of  the  right  of  eminent  do- 
main, and  then  not  without  previous  compen- 
sation, ascertained  by  lawful  methods.  TMa  is 
true  regardless  of  the  benefit  to  the  public  at 
large." 

To  the  same  efFect  Is  Board  of  Snperviaon 
of  Quitman  County  v.  Carrier  Lumber  Oo., 
103  Miss.  324,  60  South.  326. 

In  Tb(Hnpson  v.  Railroad  Co.,  104  Mlsi. 
661,  61  South.  696,  it  was  held  that  a  rail- 
road compaay  Is  responsible  for  any  damage 
resulting  from  its  obstruction  of  a  natural 
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water  course,  wtthont  reference  to  whether 
or  not  the  obstruction  was  reasonable  or  tin- 
reasonable.  In  the  concluding  paragraph  of 
the  opinion  in  this  case  tills  court  said: 

"In  tills  atate  it  haa  been  held  that  the  rail- 
road mu8t  take  care  of  the  flow  of  the  surface 
water,  if  to  do  so  would  not  result  in  any  dan- 
ger to  traffic,  and  if  this  could  be  done  with- 
out incurring  an  additional  expense  out  of  all 
proportion  to  the  injury  of  adjacent  lands. 
From  the  necessities  of  the  case,  the  courts 
adopted  a  rule  with  resard  to  the  flow  of  sur- 
face water  applicable  to  railroads  which  would 
not  apply  to  ordinary  landowners.  Sinai  ▼. 
Railway  Co.,  71  Miss.  647,  14  South.  87.  Bo 
far  as  the  flow  of  water  in  natural  courses  is 
concerned,  the  railroad  company  would  be  re- 
quired to  answer  for  any  damage  resulting  from 
its  obstruction  of  such  water  courses,  without 
reference  to  whether  or  not  the  obstruction 
was  reasonable  or  unreasonable.  In  other 
words,  the  obstruction  of  a  natural  water 
course  imposes  upon  the  obstructor  the  obliga- 
tion to  answer  for  all  damages  flowing  from 
such  obstruction." 

In  Learned  ▼.  Hunt,  68  Miss.  373,  there 
was  a  bill  filed  for  an  Injunction  to  prevent 
obstructing  by  locks  or  dams  the  natural 
flow  of  water  through  what  Is  known  as  Isen- 
hood  bayou.  It  was  alleged  that  Isenhood 
bayou  was  a  natural  outlet  or  drain  by  which 
such  oyerflowlng  waters  of  the  Mississippi 
ilyer  returned  to  that  river  at  a  point  below, 
and  that  If  this  bayou  was  doeed  or  obstruct- 
ed in  any  way  the  water  will  stand  upon  the 
plantations  for  a  long  while  and  greatly  in- 
jure them.  In  the  opinion  of  the  court  by 
Cooper,  C.  J.,  it  Is  said: 

'"The  character  of  the  injury  inflicted  upon 
the  complainants'  lands  by  reason  of  the  ob- 
struction by  the  locks  and  gates  placed  by  the 
defendants  in  the  stream,  by  which  the  over- 
flowing waters  of  the  river  are  returned  to  it, 
warranta  the  interposition  of  a  court  of  eq- 
uity to  prevent  the  injury  by  the  writ  of  in- 
junction." 

In  the  majority  opinion,  referring  to.ttie 
bayous  involved  in  this  suit,  it  is  said: 

"These  water  courses  or  outlets  were  inac- 
tive bayous,  sloughs,  and  depressions  which 
amounted  to  mere  conduits  or  passage  ways 
for  foreign  flood  waters.  They  were  not  nat- 
ural runnmg  streams,  nor  regular  flowing  wa- 
ter courses.  It  is  true  some  of  them  contained 
waters  of  their  own,  but  it  ordinarily  flowed 
in  no  direction.  There  was  no  regular  and 
continuous  current  in  these  natural  water 
courses." 

While  I  think  the  record  will  sbow  that 
this  statement  Is  inaccurate,  and  that  these 
are  streams  through  which  water  flows  at 
certain  intervals  regularly,  stiU,  accepting 
this  statement  as  true,  the  majority  opinion 
overthrows  the  settled  law  of  this  state  upon 
the  subject  of  what  constitutes  a  water 
course. 


In  Ferris  v.  WeUbom,  64  Miss.  29,  8  South. 
166,  in  the  second  syllabus  on  the  subject  of 
water  courses,  it  is  said: 

"And  a  creek  which  haa  a  channel  one-half 
of  a  mile  long,  with  definite  bed  and  banks  of 
varying  width  and  depth,  through  which  wa- 
ter is  conveyed  and  discharged  into  lowlands 
adjacent  to  a  running  stream,  though  it  be  dry 
most  of  the  time,  but  running  when  there  is 
water  to  be  carried  off  by  it,  is  a  water  course, 
with  all  of  the  incidents  thereof." 

In  the  first  syllabus  of  this  case  it  Is  said: 

"A  riparian  owner  has  the  right  to  have  a 
natural  water  course  which  drains  his  lands 
adjacent  thereto  remain  unobstructed  and  as 
nature  made  it,  in  its  course  onward  through 
the  lands  of  another." 

The  opinion  In  this  case  was  rotdered  by 
Judge  CampbelL 

In  Belzoni  Drainage  Clonunlaslon  v.  Winn, 
98  Miss.  869,  68  Sonth.  778,  it  Is  said: 

"A  natural  channel  with  defined  bed  and 
banks  of  varying  width  and  depth  through  which 
water  is  conveyed  and  discharged  is  a  Vater 
course,'  and  the  fact  that  it  Js  most  of  the  time 
dry  or  not  running  is  not  enough  to  deprive  it 
of  the  character  of  a  'water  course.' " 

The  opinion  in  this  case  was  delivered  itr 
liayes,  G.  J.  He  quotes  Judge  Campbell  In 
Ferris  v.  Wellborn,  supra,  and  says: 

"This  case  was  cited  with  approval  in  the 
ca<;e  of  Rait  v.  Furrow,  74  Kan.  101,  85  Pac. 
934,  6  t-B.  A.  (N.  S.)  15T.  The  question  of 
what  constitutes  a  water  course  has  been  a 
perplexing  one  for  the  courts,  and  there  is  a 
varying  line  of  decisions  on  this  subject.  It 
is  not  our  purpose  to  attempt  any  reconcilia- 
tion of  the  authorities.  Under  every  decision 
and  under  every  definition,  'all  natural  drains' 
must  be  held  to  include  natural  water  courses, 
as  well  as  swales  or  ravines  which  might  not 
be  held  to  be  water  courses." 

In  the  case  of  Rait  v.  Furrow,  74  Kan.  101, 
86  Pac.  934,  6  L.  R.  A.  (N.  S.)  157,  10  Ann. 
Cas.  1044,  quoted  above  by  Judge  Mayes  v^th 
approval,  it  Is  said: 

"Where  water  runs  in  a  well-defined  chan- 
nel, with  bed  and  banks  made  by  the  force  of 
the  water,  and  has  a  permanent  source  of  sup- 
ply. It  is  to  be  regarded  as  a  natural  water 
course,  although  the  streanf  may  be  small,  its 
course  short,  and  it  may  have  existed  for  oaly 
a  short  time." 

The  second  syllabus  of  this  opinion  says: 

"The  source  of  supply  may  be  q>ringa,  sur- 
face water,  or  a  pond  formed  by  surface  wa- 
ter; but,  whatever  the  source,  if  it  has  the 
element  of  permanence,  it  becomes  a  natural 
water  course  where  the  water  comes  to,  or 
collects  on,  the  surface  and  flows  in  a  wdl- 
defined  channel  and  bed,  with  such  banks  as 
will  ordinarily  confine  the  water  and  cause  it 
to  run  in  a  definite  direction." 
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In  tbe  ftrartb  ayllatraa  it  is  said: 

"A  Btream  may  be  a  natural  water  conise, 
although  its  outlet  be  over  the  unchanneled  sur- 
face ot  lowland,  and  not  into  another  water 
coorae." 

It  will  be  seen  from  the  MissisBlppi  cases 
cited,  when  read  in  connection  with  the  ma- 
jority (pinion,  that  the  law  ot  waters  in  this 
state  from  the  beginning  up  to  now  has  been 
unsettled  by  the  decision  of  this  case,  and  that 
the  course  of  decisions  for  the  past  SO  years, 
construing  section  17  of  the  state  Constitu- 
tion of  1890,  has  beea  put  in  uncertainty  and 
confusion  if  they  have  not  been  destroyed. 
The  majority  opinion  deals  with  the  decisions 
prior  to  the  Ccmstitution  of  1890,  and  those 
subseQuent  to  it  as  though  the  law  was  not 
affected  or  changed  by  the  words  "or  dam- 
aged," Inserted  for  the  first  time  in  1890  in 
the  Constitution  of  this  state. 

The  Harkleroads  Case,  62  Miss.  807,  and 
the  Richardson  Case,  68  Miss.  539,  9  South. 
351,  were  constructions  of  the  laws  as  they 
existed  prior  to  1890,  when  the  constitutional 
provision  simply  provided  that  property 
should  not  be  taken  for  public  use  except  on 
due  compensatlcMi  l>elng  first  made  to  the 
owners  thereof.  The  announcement  of  those 
cases  on  the  Constitution  as  It  then  was  is  in 
accord  with  the  weight  of  authority  wherever 
that  provision  was  in  a  Constitution. 

As  shown  by  the  case  of  Chicago  v.  Taylor, 
125  U.  S.  161,  8  Sup.  Ot  820,  31  L.  Ed.  638,  the 
Illinois  court,  prior  to  1870,  hdd  in  accord 
with  those  decisions,  but  when  the  Constitu- 
tion was  changed  by  the  insertion  of  fhe 
words  "or  damaged"  after  the  word  "taken" 
and  before  the  words  "for  paUic  use,"  the 
law  was  necessarily  radically  changed.  The 
majority  opinicm  ignores  this  vital  distinc- 
tion between  cases  before  and  after  the  Con- 
stitution of  1890.  In  the  fifth  amendment  to 
the  Constitution  of  the  United  States  the  pro- 
vision pertinent  to  the  present  question  reads 
as  follows:  "Nor  shall  private  property  be 
taken  for  publti:  use  without  Just  compensa- 
tion"— and  of  course  under  this  provision  the 
decisions  of  the  United  States  Supreme  Court 
in  Jackson  v.  United  States,  230  U.  S.  1,  33 
Sup.  Ct  1(XL1,  57  L.  Ed.  1863,  Hughes  v. 
United  States,  230  U.  S.  24,  33  Sup.  Ct.  1019, 
67  L.  Ed.  1374,  46  L.  R.  A.  (N.  S.)  624.  and 
Cubblns  V.  Mississippi  River  CommlssUm,  241 
U.  S.  351,  36  Sup:  Ct  671,  60  L.  Ed.  1041,  are 
proper  and  correct.  But  the  decision  of  the 
United  States  Supteme  Court  in  Chicago  v. 
Taylor,  supra,  shows  with  precision  what  the 
United  States  Supreme  Court  would  bold 
were  U  coostruing  a  constitutional  provision 
similar  to  sectitMi  17  of  our  Constitution. 

The  chancellor  in  his  opinion  well  said  on 
this  subject: 

"There  are  two  lines  ot  authoritiea  in  the 
United  States  as  to  control  of  flood  waters  by 
teveea^  These  two  disHnet-  lines  of  authorities 


are  not  in  harmooy,  and  are  diametrically  op- 
posed to  each  other.  One  line  of  authorities 
holds  that  the  party  who  constructs  a  levee 
to  protect  his  land  from  the  overflow  waters 
of  a  stream  must  have  regard  for  the  rights 
of  his  neighbor,  and  that  the  overflow  waters 
are  a  part  of  the  stream  which  cannot  be  ob- 
structed without  liability  for  the  consequential 
damage  caused  by  an  obstruction.  The  other 
authorities  are  mainly  from  the  states  of  Cali- 
fornia and  Arkansas,  and  the  Supreme  Court 
of  the  United  States  holds  in  effect  that  flood 
waters  are  a  common  enemy,  and  that  the  great 
beneficial  reBults  achieved  by  leveeing  against 
the  flood  waters  renders  injury  to  the  other 
landowners  damnum  absque  injuria." 

The  majority  opinion  departs  from  the 
faith  of  the  fathers  in  this  state,  and  wan- 
ders after  foreign  gods.  It  ceases  to  worship 
at  the  altar  of  Mississippi  precedents,  and 
bows  the  knee  to  Baal,  Asteroth,  and  Moloch. 

Instead  of  giving  the  individual  the  protec- 
tion Intended  by  section  17  of  the  Constitu- 
tion of  1890,  he  is  forced  to  bear  the  burden 
alone,  or  with  a  few  others  situated  In  the 
same  way,  for  public  Improvements,  real  or 
fancied.  Numbers  of  imaginary  benefits,  as 
well  as  8<mie  real  ones,  are  paraded  before  t)ie 
court  as  a  justification  for  the  decision  we 
are  asked  to  make  in  the  present  case,  and 
argument  made  as  to  the  calamitous  conse- 
quences to  the  delta  section  of  the  state  that 
will  result  from  adhering  to  the  construction 
adopted  in  Vicksburg  v.  Herman,  72  Miss.  211, 
16  South.  434,  with  such  consummate  ability 
by  the  distinguished  jurists  who  then  com- 
posed the  court.  It  seems  to  me  that  a  suffi- 
cient reply  to  this  line  of  argument  is  made 
by  the  Georgia  court  in  O'Connell  v.  Railway 
Co.,  87  6a.  246,  13  S.  B.  489,  IB  I..  R.  A.  304, 
27  Am.  St.  Rep.  257,  where  Judge  I/umpkln, 
in  answering  a  similar  argument  said: 

'  "It  was  urged  in  the  argument  that  the  law 
ought  to  encourage  the  reclaiming  and  improve- 
ment of  lands  which  are  subject  to  injury  from 
the  natural  action  of  floods  and  surface  water; 
and  it  is  snrprising  to  find  this  argument  un- 
questionably relied  upon  in  many  cases  which 
are  supposed  to  follow  the  common  law  of 
surface  water.  The  error  therein  is  easily  ex- 
posed; for  to  the  same  extent  as  the  land  of 
an  adjoining  owner  is  damaged  by  the  improve- 
ment on  the  defendant's  land,  so  far  exactly 
is  the  development  of  the  damaged  land  set 
back  and  retarded.  The  defendant  might  bring 
his  land  to  perfection  for  his  uses,  and  then 
have  all  that  good  work  rained  by  the  first 
measures  of  improvement  adopted  by  his  less 
progressive  neighbor.  The  mle  contended  for 
by  the  defendsnt  wonld  be  a  poor  encourage- 
ment to  painstaking  labor  engaged  in  reclaim- 
ing unprofitable  land.  Every  one  is  charged 
with  notice  of  nature's  operations,  but  who  can 
tell  when  a  man  will  build  his  bulwarks  against 
the  flood?  There  is  no  public  policy  to  allow 
one  landowner  to  improve  his  condition  at  the 
cost  of  his  neighbor;  but  the  improver  must,  at 
his  peril,  see  to  it  that  the  benefit  to  himself 
is  large  enough  to  pay  both  Ua  and  Us  neigh- 
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bor's  damage,  If  any.  The  law  does  not  look 
to  the  interest  of  one  indiTidnal  bat  recognizes 
and  enforces  the  daties  implied  fa  hia  relation 
to  others." 

The  majority  opinion  quotes  from  the  Su- 
preme Court  of  Arkansas,  McCoy  t.  Levee 
District,  95  Ark.  345, 129  S.  W.  1097,  29  L.  B. 
A.  (N.  S.)  396.  But  Arkansas  la  Ilne^  up 
witb  tbat  line  of  authorities  which  refuse 
to  give  any  legal  meaning  to  the  words  "or 
damaged"  in  the  Constitution,  but  construe 
the  Ccmstltution  with  this  provision  to  mean 
in  legal  effect  the  same  thing  as  the  taking 
of  property  for  public  use. 

The  Texas  case  of  TPt.  Worth  Improvement 
District  V.  Ft.  Worth,  106  Tex.  148,  158  S.  W. 
164,  48  h.  B.  A.  (N.  S.)  994,  goes  exactly  con- 
trary to  the  Arkansas  doctrine,  and  Is  in  ac- 
cord with  the  doctrine  of  tills  state  for  the 
past  30  years  prior  to  tlie  iffesent  announce- 
ment. 

In  Bradbury  v.  Vandalia  Levee  &  Drainage 
Dlstrfct,  236  IlL  36,  86  M.  B.  163,  19  L.  B.  A^ 
(N.  S.)  991, 15  Ann.  Cas.  904,  the  IlllnoU  court 
held  that  a  drainage  district  which  con- 
structs a  levee  along  a  river  and  from  the 
river  to  the  hlgtilands  in  such  a  way  as  to 
obstruct  the  natural  flow  of  the  flood  wa- 
ters of  the  river  and  cast  it  bade  on  the 
property  farther  up  the  stream  is  liable  for 
the  injury  thereby  caused  where  the  Consti- 
tution provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out compensation.  It  is  further  held  tliat  9 
drainage  district  cannot  escape  liability  for 
injury  done  by  its  improvement  to  lands  ly- 
ing out  of  its  limits  on  the  theory  that  it  is 
an  involuntary  quasi  public  corporation,  not 
liable  to  respond  In  damages  for  any  of  its 
acts,  where  its  organization  depends  upon  a 
petiticMi  of  those  living  within  its  limits,  and 
the  statute  provides  that  lands  lying  wltbii) 
the  district  shall  be  liable  for  any  and  alf 
damages  which  shall  be  sustained  by  any  land 
lying  above  such  district  by  the  construction 
of  its  works. 

In  Tidewater  By.  Co.  v.  Sfaartzer,  107  Va. 
562,  69  8.  B.  407,  17  L.  B.  A.  (N.  S.)  1053,  it 
was  held  that  the  word  "damaged"  as  used 
in  a  constitutional  provision,  forbidding  the 
enactment  of  a  law  whereby  property  shall 
be  damaged  for  public  use  without  Just  com- 
pensation, is  not  confined  to  acts  which  would 
give  a  cause  of  action  if  done  by  an  individ- 
ual. And,  also,  damages  for  diminution  in 
the  market  value  of  property,  not  taken,  by 
smoke,  noise,  dust,  and  cinders  arising  from 
the  proper,  ordinary,  and  lawful  operation  of 
a  railroad  seeking  a  right  of  way,  may  be  al- 
lowed the  owner  under  provisions  of  a  Consti- 
tution that  the  Legislature  shall  not  enact 
any  law  whereby  private  property  shall  be 
taken  or  damaged  for  public  purposes  without 
Just  compensation,  and  of  a  statute  tbat  dam- 
ages shall  be  awarded  which  result  from  inju- 
ries to  the  property  of  any  person  from  the 


construction  and  operation  of  the  work& 
Ai^ended  to  the  report  of  this  case  in  L.  B.  A. 
is  a  note  on  the  right  under  oonatitatioiul 
provlslcms  against  damaging  ptlvats  prw- 
erty  for  public  use  without  compensatfon,  to' 
compensation  tor  consequential  damages  to 
property,  no  part  of  which  Is  tak«>,  from 
smoke,  noise,  dust,  -eta,  incident  to  ordinary 
operation  of  railroads.  In  tills  note  there  is  a 
divergence  of  authority  as  to  the  recovery  of 
consequential  and  Indirect  damages.  But  as 
shown  in  Vlcksburg  v.  Herman,  72  Miss.  211, 
16  South.  434,  our  court  aligned  Itself  with 
those  cases  holding  that  consequential  and 
remote  damages  as  wdl  as  direct  damages 
may  be  recovered. 

In  Ballway  v.  Bloom,  71  Miss.  247,  15 
SonUi.  72,  it  was  held  that  8ectl<m  17,  Consti- 
tution of  1890,  enlarges  the  previous  rule  on 
the  subject,  in  tbat  it  provides  tbat  private 
property  cannot  be  taken  or  damaged  for 
public  use  except  on  due  compensation  first 
being  made  to  the  owner.  It  was  held  in  that 
case  that  a  railroad  cannot  escape  liabillty< 
although  it  acquired  its  right  of  way  prior  to 
the  adoption  of  the  Constitution  of  1890. 

In  King  v.  Vlcksburg  By.  &  L.  Co.,  88  Misai 
456,  42  South.  204,  6  U  B.  A.  (N.  S.)  1036; 
117  Am.  St  Bep.  749,  it  was  held  that  section 
17,  Constitution  of  1890,  forbidding  the  taking 
or  damaging  of  private  property  for  public 
use,  except  oa  due  compensation  being  first 
made  to  the  owner  In  a  manner  to  be  pre- 
scribed by  law,  while  primarily  applicable  to 
eminent  domain  proceedings.  Is  equally  pro- 
tective of  the  owner  where  his  property  la 
damaged  by  a  public  use  without  condemna* 
tion.  That  due  compensation  is  what  will 
make  the  owner  whole  pecuniarily  for  am>ro- 
prlatlng  or  injuring  his  property  by  any  in- 
vasion of  it  cognizable  by  the  senses,  or  by 
interference  with  some  right  in  relation  to 
property  whereby  Its  market  value  is  lessened 
as  the  direct  result  of  the  public  usa  And  It 
was  held  that  the  property  owner  could  re- 
cover damages  resulting  from  d^redatlon  in 
the  value  of  property  caused  by  noise,  smcAe, 
soot,  cinders,  and  the  like.  If  sufficient  to 
render  its  occupancy  uncomfortable. 

In  A.  &  V.  By.  Co.  ▼.  King,  93  Miss.  379, 
47  South.  857,  22  Ll  B.  A.  (N.  S.)  603,  it  is 
held  that,  where  a  railroad  company  which 
to  meet  the  demands  of  its  increased  traffic 
lays  additional  sldetradks  tm  its  right  of 
way  hdd  under  a  charter  authorizing  it  to 
acquire  and  use  the  same  for  all  necessary 
railroad  purposes,  it  is  liable  to  the  owntf 
of  buildings  on  contiguous  land  tor  dam- 
ages thereto  resulting  from  smoke  and  vi- 
brations caused  by  the  operation  of  trains  on 
such  side  tracks,  though  the  company  ac- 
quired its  right  of  way  b^ore  anch  buildings 
were  erected,  and  wh«i  the  state  Gonstitutloa 
forbade,  not  the  damaging,  but  only  the  tak- 
ing, of  private  property  for  public  use  with- 
out Just  compensatios.     Bee^  tHaa,  tbB  ao- 
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thoritles  cited  under  aection  17,  Oonstltation 
of  1890,  In  Hemingway's  Code,  upon  tbe  sub- 
ject 

In  Miller  ft  I>ax  t.  Madera  Canal  ft  Irriga- 
tton  Co.,  155  Cal.  69,  99  Pac.  602,  22  L.  B.  A. 
(N.  S.)  891,  it  was  held  tbat  flood  waters  of 
a  river  which  is  annually  swelled  beyond  its 
ordinary  banks  by  climatic  conditions  at  cer- 
tain times  of  the  year,  except  in  imusual  sea- 
sons, and  which  flow  as  the  main  body  of  the 
river,  being  confined  by  the  conformation  of 
the  land,  although  without  well-deflned  bound- 
aries or  visible  banks,  are  part  of  the  natural 
water  course,  and  the  rights  of  a  riparian 
owner  thereto  cannot  be  invaded  or  interfered 
with  by  nonripailan  owners,  to  Ills  injury. 
Tbat  a  riparian  owner  is  entitled  to  enjoin 
the  divecsion  of  flood  waters  of  a  river  wlilch 
annually  flow  over  his  land,  bearing  fertiliz- 
ing material  and  irrigating  it  8u£Qclently  to 
make  it  productive,  whereas  should  the  flow 
cease  the  land  would  become  arid  and  greatly 
depreciate  in  value.  It  was  also  held  that  a 
riparian  owner  cannot  be  deprived  of  his 
right  to  the  flow  of  the  stream  without  com- 
pensation because  its  use  by  others  will  be 
more  beneficial  to  the  state. 

In  Town  of  J^erson  v.  Hicks,  23  OkL  684, 
102  Pac.  79,  24  L.  B.  A.  (N.  S.)  214,  it  was 
held  that  the  owner  of  lands  situated  upon  a 
water  course  may  construct  an  embankment 
thereon  to  protect  his  land  from  the  super- 
abundant water  in  times  of  flood;  but  in 
doing  so  he  must  so  place  the  embankment 
that  the  natural  and  probable  consequences  of 
the  embankment  in  times  of  ordinary  floods 
will  not  be  to  cause  the  overflow  to  erode, 
destroy,  or  injure  the  lands  of  other  proprie- 
tors upon  the  water  coarse.  It  is  also  said 
In  that  (pinion  that  an  "ordinary  flood"  is  one 
which,  by  the  exercise  of  ordinary  care  and 
diligence  in  investigating  the  character  and 
habits  of  the  water  course,  might  have  been 
anticipated.  It  is  also  held  that  overflow  wa- 
ters that  continue  in  a  general  course,  al- 
though without  defined  banks,  back  into  the 
.water  course  from  which  they  started  or  In- 
to another  water  course,  do  not  become  "sur- 
face waters,"  but  remain  a  part  of  the  water 
sonrse.  It  is  also  held  that  an  injunction 
would  lie  in  equity  to  restrain  the  landowners 
on  one  side  of  a  stream  from  maintaining  a 
levee  upon  the  bank  thereof,  whereby  the 
flood  waters  of  the  stream  are  made  to  over- 
flow unnaturally  the  land  of  others  on  the  op- 
posite side  of  the  stream,  without  regard  to 
tlie  ability  of  the  landowners  who  construct- 
ed the  embankment  to  respond  in  damages. 
There  is  also  a  case  note  to  this  case  in  the  L. 
B.  A.  report 

In  Walters  t.  Marsballtown,  146  Iowa,  4S7, 
120  N.  W.  1046,  26  L.  R.  A.  (N.  8.)  199,  it  was 


held  that  to  render  one  liable  for  casting  the 
flood  waters  of  a  river  onto  otlier  riparian 
property  by  the  erection  of  an  anbankment 
upon  his  own  the  amount  of  water  upon  the 
other  property  must  be  unduly  as  well  as  ma- 
terially increased.  In  the  case  note  to  this 
case  the  editor  in  the  U  B.  A.  series  said: 

"As  was  said  in  the  note  to  Jefferson  v. 
Qicks,  24  L.  R.  A.  (N.  S.)  214,  it  is  andoubt- 
edly  the  general  rale  that  a  riparian  proprietor 
has  no  right  to  erect  a  levee  or  artifidal  bank 
along  the  margin  of  a  stream,  which  will  cause 
■nperabundant  water,  in  time  of  ordinary  floods, 
to  flow  upon  or  injure  the  lands  of  the  opposite 
or  other  riparian  proprietors." 

See,  also,  the  case  note  to  Avery  t.  Ver- 
mont Electric  Co.,  69  L.  R.  A.  876,  under  head- 
ing "Effect  of  Flood.  Ordinary  Freshets." 
See,  also.  Keck  v.  Venghause,  127  Iowa,  629, 
108  N.  W.  773,  4  Ann.  Cas.  716. 

Independent  of  the  obstruction  of  natural 
water  courses  by  tiie  levee  in  question,  I 
think  the  appellants  had  no  right  to  obstruct 
and  divert  the  overflow  waters  from  Cold- 
wat«r  river  in  the  manner  shown  by  the 
facts  in  this  case.  See  Burwell  v.  Hobson, 
12  Grat.  (Va.)  322,  66  Am.  Dec.  247 ;  Uhl  v. 
Railroad,  56  W.  Va.  494,  49  S.  B.  378,  68 
Ix  R.  A.  138,  107  Am.  St  Rep.  968,  3  Ann. 
Oas.  201 ;  Cairo  R.  R.  Co.  v.  Breevort  (O.  C.) 
62  Fed.  129,  25  L.  R  A.  627;  Fordham  v. 
Railroad,  30  Mont  421,  76  Pac  1040,  66  L.  R. 
A.  566,  104  Am.  St  Rep.  729 ;  Crawford  T. 
Rambo,  44  Ohio  St.  282,  7  N.  E.  429;  Wine  v. 
Railroad,  48  Mont  200,  136  Pac.  387,  49  Ll  R. 
A.  (N.  S.)  711,  Ann.  Gas.  1916D,  1102 ;  West 
V.  Taylor,  16  Or.  166, 13  Pac.  665 ;  Wallace  t. 
Di«w,  60  Barb.  (N.  X.)  413;  C,  B.  ft  Q.  B-  B. 
Co.  V.  Emmert  63  Neb.  237,  73  N.  W.  540,  68 
Am.  St  Rep.  602 ;  Clark  v.  Fatapsco,  144  N. 
0.  64,  56  S.  E.  868,  119  Am.  St  Rep.  931. 

I  regret  to  hare  been  compelled  to  use  lan- 
guage which  appears  rather  strong  in  this  dis- 
sent and  my  dissent  is  in  no  sense  the  com- 
plaining of  a  disgruntled  Judge,  but  is  to  be 
conridered  as  a  distress  signal  thrown  oat 
to  the  bar  for  help  in  preserving  to  the  citi- 
zens of  the  state  the  protection  of  the  Bill  of 
Rights  as  understood  by  the  constitutional 
convention  and  as  interpreted  by  our  'distin- 
guished predecessors.  I  cannot  help  feeling 
that  the  bar  will  be  unable  to  advise  a  citi- 
zen as  to  his  right  in  future  cases,  and  that 
the  citizen  is  cast  upon  a  troubled  sea,  wiOi 
neither  compass,  rudder,  nor  polestar.  In 
despair  he  may  well  exclaim: 

"Alas  for  him  who  on  th*  kir's  troubled  deep 
Float!  Idly,  the  iport  of  th*  tempeatnooa  tide. 
With  BO  port  to  ibleld  him,  and  no  ctar  to  gmlda." 

COOK,  jr.,  ooncars  In  this  dissent 
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No.  23484. 

FICKLEN  V.  CITY  OF  NEW  ORLEANS  et  al. 

(Supreme  Court  of  Loalsiana.    June  10,  1920.) 

(Syliabiu  by  the  Court.) 

1.  Taxation  ^=» 1 22— Capital  stock  and  shares 
not  taxable  at  the  sahie  time. 

Seeking  the  intention  of  the  General  Als- 
sembly,  and  considering  that  the  Constitntion 
requires  that  all  property  shall  be  taxed,  and 
that  taxation  should  be  equal  and  uniform 
throughout  the  respective  taxing  districts,  but 
that  it  does  not  require  that  the  same  property 
shall  be  taxed  twice  in  the  same  year,  the  court 
finds  that  it  is  not  the  intention  of  the  existing 
law  to  tax  both  the  capital  stock  of  banks  and 
other  corporations  and  the  shares  of  such  stock 
in  the  hands  of  the  holders  at  one-  and  the 
same  time. 

2.  Taxation  4=930— Taxing  aathorltloa.  oanaot 
•apply  omission  by  General  Assaably. 

Whatever  may  be  the  power  or  duty  of  the 
General  Assembly,  under  the  Constitution  with 
reference  to  taxation,  its  failure  to  impose  a 
particular  tax  cannot  be  made  good  by  the  as- 
sessing authoritiea. 

Appeal  from  Clrll  District  Court,  Parish 
of  Orleans ;  George  H.  Th&trd,  Judge. 

Action  by  Mrs.  JoM  R.  Flcklen  against 
City  of  New  Orleans  and  otbers.  From  a 
Judgmoit  for  plaintiff,  defendants  appeal. 
Affirmed. 

Harry  P.  Sneed,  of  New  Orleans,  for  Board 
of  State  Affairs  and  State  Tax  Collector. 

George  H.  Terrlberry,  of  New  Orleans,  for 
Board  of  Assessors. 

A.  M.  Bucbmann,  of  New  Orleans,  for 
appellant  City  of  New  Orleans. 

Spencer,  Fenner,  Gidiere  &  Phelps,  of  New 
Orleans,  for  appellee. 

Statement  of  the  Case. 

MONROE,  C.  J.  This  is  an  action  for  the 
cancellation  of  an  assessment  of  $32,150  tor 
state  and  city  taxes  of  1018,  on  certain 
shares  of  stodc  owned  by  plaintiff,  in  cor- 
porations other  than  banking  companies  or 
associations,  organized  in  states  other  than 
Louisiana. 

[1  ]  The  facts  are  undisputed,  and  the  ques- 
tion for  decision  is  whether  any  tax  has  been 
imposed  upon  such  shares  Ey  the  law  of  this 
state.  The  district  court,  following  the  last 
decisions  of  this  court,  handed  down  some- 
thing more  than  12  years  ago  in  the  cases  of 
Chassanlol  v.  Board  of  Assessors,  120  La. 
777,  45  South.  604,  and  AUgeyer  v.  Same,  121 
La.  149,  46  South.  134,  respectively,  decided 
that  no  sudi  tax  has  been  imposed,  and  gave 
Judgment  ordering  the  cancellation  as  pray- 
ed for.  The  taxing  authorities  have  appeal- 
ed, and  ask  us  to  overrule  those  decisions. 


In  acting  ux>on  that  request,  we  are  bound  to 
consider  that  the  interpretatloa  of  a  state 
law  placed  thereon  by  the  court  of  last  re- 
sort In  a  state  establishes  a  role  of  property 
agreeably  to  which,  whether  correctly  or  in- 
correctly established,  all  persons  may  enter 
into  cdfatracts  assured  of  the  protecti<«  ot. 
the  Constitution  of  the  United  States  against 
subsequent  legislation  or  subsequent  inter- 
pretations of  the  same  law  (Louisiana  ex  reL 
Southern  Bank  v.  Pilsbnry,  Mayor,  105  U. 
S.  278,  26  L.  E!d.  1000),  and  are  also  bound  to 
consider  that,  whether  their  business  trans- 
actions are  In  the  nature  of  contracts  which 
are  so  protected,  or  consist  of  investments  of 
the  funds  of  widows  and  orphans,  or  of  thdr 
own  funds,  they  make  such  investments  upon 
the  faith  of  the  most  authoritative  assurance 
that  the  state  of  Louisiana  can  give  as  to 
its  then  existing  laws  prescribing  the  tax- 
ation which  may  affect  their  value,  and 
hence  that,  the  law  remaining  unchanged, 
the  Interpretation  should  not  be  changed  to 
their  prejudice  save  as  a  matter  of  para; 
mount  necessity. 

We  know  that  the  capital  stock  of  national 
banks,  save  as  invested  in  real  estate,  has  al- 
ways been  exempt  from  state  taxatlCMi,  and 
that  the  requirements  with  regard  to  such 
taxation  of  the  shares  in  the  hands  of  the 
shareholders  have  been  that  it  should  not  be 
at  a  greater  rate  than  that  assessed  upon 
other  moneyed  capital  in  the  hands  of  in- 
dividuals, and  that  such  shares  owned  by 
nonresidents  should  be  taxed  in  fb»  place 
where  the  bank  was  located.  Comp.  Stat 
U.  S.  I  9784. 

We  know  also  that  our  Constitution  pro- 
vides, and  has  provided,  that  "all  propoty 
shall  be  taxed  in  proportion  to  its  value," 
and  that  no  pr(q>erty  shall  be  exempt  from 
taxation  except  that  enumerated.  Const  of 
1879,  arts.  203,  207 ;  (Tonst  of  1898,  arta.  225^ 
230. 

Pretermitting,  for  the  moment  the  questicn 
whether  the  taxati(m  of  the  capital  stodc  of 
a  corporation  and  also  of  the  shares  in  the 
hands  of  the  shareholders  is  double  taxation, 
it  was  open  to  the  state  to  tax  both  the 
capital  stock  and  the  shares  of  any  oorpoia- 
tion  except  a  Datl<«al  bank.  It  is  well-ac- 
cepted doctrine  that  double  taxation  la 
never  to  l>e  presumed.  Tennessee  v.  Wtalt- 
worth,  117  U.  8.  129,  6  Sup.  Ct  645,  29  U  Ed. 
830.  Moreover,  as  the  state  has  no  iwwer  to 
tax  the  capital  stock  of  the  national  banks, 
it  is  clear  that  the  imposition  of  a  tax  on 
both  the  capital  stock  and  the  shares  of 
stock  of  the  state  banks  would  have  placed  die 
latter  at  a  great  disadvantage,  If  tat  put 
them  out  of  business;  and  in  the  meanwhile 
It  was  necessary  to  observe  the  rule  of 
equality  and  uniformity  of  taxation  between 
the  state  and  the  national  banks,  and  be- 


«s»For  other  easw  see  uime  topic  and  KBT-NUMBBR  In  aU  Key-NomlMrad  DiaesU  and  IndexM 


Digitized  by 


Google 


La.)  FICKLBK  *.  CITY 

(8E 

tween  the  dtlieoi  stockholders  In  sucb  banks 
and  In  other  corporations  organized  here  or 
elsewhere.  In  the  first  tax  law,  enacted  after 
the  adoption  of  the  OonstltutloD  at  1879, 
therefore,  it  was  provided  that  there  should 
be  no  assessment  of  the  capital  stock  of  any 
national  or  state  bank  or  other  corporation 
whose  capital  stock  was  represented  by 
shares,  but  that  the  shares  should  be  as- 
sessed to  the  owners,  and  the  tax  paid  by  the 
bank  or  other  corporation,  -  after  dedncting 
therefrom  the  pro  rata  attributable  to  such 
shares  of  the  taxes  paid  by  the  corporation 
on  property  owned  by  it  and  specifically  as- 
sessed, such  as  real  estate,  as  also  the  taxes 
that  may  have  been  paid  on  property  found 
to  be  exempt  from  taxation.  Act  77  of  1880, 
S  48,  p.  102.  The  statute  made  it  plain  that 
it  was  not  the  Intention  of  the  General  As- 
sembly to  Impose  a  tax  upon  both  the  capital 
stock  and  the  shares  of  any  corporation,  that, 
in  taxing  the  shares  alone,-  it  was  the  inten- 
tion that  deduction  should  be  made  on  ac- 
count of  all  property  In  which  the  capital 
stock  was  invested  that  was  exempt  from 
taxation  or  upon  which  taxes  were  spedflc- 
ally  assessed.  And,  In  view  of  the  consti- 
tutional requirement  that  "all  property  shall 
be  taxed,"  and  the  absence  of  any  require- 
ment of  double  taxation,  the  only  permissible 
theory  that  can  be  adopted  to  account  for 
that  scheme  of  taxaflon  Is  that  the  law- 
makers were  of  opinion  that  the  taxation  of 
both  cai^tal  and  shares  would  be  double 
taxation,  and  that  sucb  taxation  did  not  meet 
with  their  approval.  Some  such  Idea  having 
been  expressed  In  the  opinion  in  the  Chas- 
sanlol  Case,  supra,  the  learned  counsel  who 
here  represents  the  taxing  anthorltieB  com- 
ment upon  it  as  follows: 

"We  sjabmit  that  the  above  dictum  show 
confusion  as  to  what  is  property  of  a  corpora- 
tion. The  property  of  a  corporation  is  one 
thing,  but  the  shares  of  stock  in  the  hands  of 
shareholders  are  in  no  sense  a  part  of  the 
property  of  the  corporation.  They  are  a  sepa- 
rate and  distinct  entity,  and,  as  sneh,  are  tax- 
able separately  and  apart  from  the  property  of 
the  corporation;  and  this  is  in  no  sense  dual 
taxation.  Thia  principle  is  so  elemental  in  the 
law  of  taxation  tliat  we  ccHisider  it  unnecessary 
to  cite  the  hundreds  of  authorities,"  etc. 

Thfere  is  no  doubt  that  the  weight  of  au« 
thority  at  this  time  sustains  the  fiction  of 
the  law  (we  should  hardly  call  it  a  principle, 
nor  do  we  recognize  It  as  elementary)  as  thus 
stated  by  the  learned  counsel,  a  fiction  of 
"the  law  of  taxation"  which  Is  equally  re- 
markable for  the  audacity  of  its  conception 
as  for  its  practical  utility  in  the  matter  of 
finding  pr(q)erty  to  assess.  There  are  those, 
however,  who  find  it  difflcult,  even  in  the  in- 
terest of  the  public  fisc,  to  disabuse  their 
mlndB  of  the  trnpressiara  thftt«  the  whole  of 
a  thing  being  constituted  of  Its  aggregate 
parts,  the  parts  antst  be  affected  by  whatever 
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r  affects  the  whole,  and  that,  a  corporation  be- 
ing merely  the  custodian  of  the  interests  of 
its  stockholders,  whatever  affects  those  in- 
terests in  its  hands  affects  them.  As  late  as 
1881  (a  year  after  the  statute  to  which  we 
have  referred  was  enacted)  the  Legislature  of 
OaUfornia  appear  to  have  amended  section 
S608  of  its  Political  Code  so  as  to  read  as 
follows: 

"Shares  of  stock  in  corporations  possess  no 
intrinsic  value  over  and  above  the  actual  value 
of  the  property  of  the  corporation  which  they 
stand  for  and  represent,  and  the  assessment  and 
taxation  of  such  shares  and  also  of  the  corpo- 
rate property  would  be  double  taxation.  There- 
fore all  property  belonging  to  corporations  shall 
be  assessed  and  taxed,  but  no  assessment  shall 
be  made  of  shares  of  stock,  nor  shall  any  hold- 
er thereof  be  taxed  therefor." 

The  provision  quoted  was  saatained  by  Oie 
Supreme  Court  of  California  in  Peoide  ex  rti. 
Burke  v.  Badlam,  67  Cal.  694,  on  the  groond 
that,  where  all  the  property  of  a  corporation 
was  assessed  to  it,  the  assessment  of  the 
shares  to  the  shareholders  would  be  double 
taxation,  in  violation  of  the  Califomla  Cmi- 
Btitution;  and  that  ruling  was  affirmed  in 
McHenry  v.  Downer,  116  Oal,  20,  47  Pac.  779, 
45  Ix  B.  A.  743  (decided  la  1897).  And  In  a 
note  to  the  above-dted  case  (45  L.  B.  A.  766) 
we  find  the  following: 

"That  certain  corporations  in  the  state  are 
taxed  on  their  capital  *stock  instead  of  on  the 
shares  of  such  stock  does  not  make  a  dis- 
crimination against  sharaholders  of  national 
banks  whose  shares  are  taxed.  Mercantile  Nat. 
Bank  v.  New  York,  28  Fed.  776." 

Act  96  of  1882  (being  the  general  revenue 
law)  I  1,  declares  that  for  the  year  1882  and 
subsequent  years  the  state  tax  shall  be  levied 
upon  all  property  "situated  within  the  state, 
*  *  *  except  such  as  is  expressly  exempted 
from  taxation  by  the  Constitution,  and  the 
term  property,  as  herein  used,  means  and  in- 
cludes," and  there  follows  an  enumeration 
of  property  to  be  taxed,  including  "all  shares 
of  stock  and  all  other  artldes  or  things  what- 
ever, possessing  any  money  valne,"  to  wklcb 
Is  added;  "TbAa  enum^ntion  shall  not  be 
construed  so  as  to  exempt  from  taxation  any 
property  or  values  not  enumerated  herein." 

The  capital  stock  of  corporations  was  not 
Included  in  the  ennmeratioa;  nor  was  there 
any  spedflc  reference  to  bank  stock,  as  in 
the  act  of  1880,  but,  so  fkir  as  we  are  inform- 
ed, the  capital  stock  of  no  corporatlim  war 
subjected  to  taxatl<»  under  the  statute  thus 
quoted. 

In  1886  it  was  held  that  a  share  of  stock 
in  the  Cotton  E^diange  previously  held  to  bo 
nontaxable  was  subject  to  taxation  onder 
sections  1  and  88  of  the  act  of  1882. 

Section  1  of  Act  106  of  1890,  p.  120,  con- 
tained an  enumeration  of  the  pnvarty  taxed, 
and  read  in  part  as  follows: 
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"All  aharea  of  stock  in  all  bankias  companies 
or  assodations  incorporated  or  nonincorporated, 
chartered  under  the  law  of  Louisiana,  or  under 
the  laws  of  any  other  state  than  Louisiana,  or 
under  the  laws  of  the  national  government; 
and  all  other  articles  and  things  whatever  pos- 
sessing anj  money  value.  This  enumeration 
shall  not  be  construed  so  as  to  exempt  from 
taxation  any  property  or  values  not  enumer- 
ated herein;  provided,  tftat  no  articles  or 
things  herein  enumerated  shall  be  assessed  more 
than  once  the  same  year.  The  above  enumera- 
tion of  assessable  property  is  in  no  wise  intend- 
ed to  apply  to  the  assets  of  banking  companies 
or  associations  whose  shares  of  stock  are  as- 
sessable in  lieu  thereof  under  section  27,  save 
in  so  far  as  declared  in  said  section." 

By  section  27  it  was  provided  that  no  as- 
sessment should  thereafter  be  made  upon  the 
capital  stock,  as  such  of  any  bank  the  stock 
of  which  was  represented  by  shares,  but  that 
the  shares  should  be  assessed  and  the  tax 
collected  and  paid  by  the  corporation;  that 
all  real  estate  owned  by  the  bank  shall  be  as- 
sessed directly  to  the  bank  and  the  pro  rata 
of  such  direct  property  tax  proi>ortioned  to 
eadi  share  of  capital  stock,  shall  be  deducted 
from  the  amount  of  taxes  assessed  to  that 
share,  eta 

Section  28  of  the  act  declares: 

'That  all  other  corporations,  save  those 
enumerated  in  section  27  of  this  act  [banking 
corporations]  shall  be  assessed  directly  upon 
all  property  owned  by  such  CMporations,  which 
is  taxable  under  section  1  of  this  act;  but  un- 
less three  months  prior  and  continuous  own- 
ership can  be  shown  in  any  holdings  of  national, 
state  or  municipal  bonds,  or  stock  in  any  other 
cori>oration  whatsoever,  then  the  market  value 
of  such  holdings  shall  be  assessed  to  such  cor- 
poration as  so  much  'money  in  possession.' " 

The  present  law  (Act  170  of  189S,  p.  S46)  is 
the  same,  as  to  the  question  here  presepted, 
as  the  act  of  1890,  save  that  section  27  has 
been  amended  and  re-enacted  by  Act  168  of 
1916,  p.  397,  so  as  to  require  certain  surplus 
and  undivided  profits  of  banks  to  be  included 
in  the  capital  stock  subjected  to  taxatlmi, 
after  deducting  the  value  of  real  estate  used 
for  the  main  or  branch  offices  and  separately 
taxed. 

It  will  be  seen,  therefore,  that  in  the  latest 
legislation  the  General  Assembly  has  shown 
its  intention  to  avoid  what  it  considers 
double  taxation  by  excluding  from  the  taxa- 
tion of  the  capital  of  the  banks  such  real 
estate  as  portions  of  that  capital  may  be  in- 
vested  in;  that  whereas,  by  the  act  of  1880, 
the  cajrftal  stock  of  all  corporations  was  so 
excluded  and  only  the  Edbares  were  taxed,  by 
the  act  of  1890  and  the  present  law  the  ex- 
clusion of  capital  stock  is  applied  only  to 
national  banks,  and  their  shares  in  the  hand 
of  thdr  shareholders  are  included  in  the 
enumeration,  whereas  the  capital  stock  of 
all  other  banks  are  subjected  to  taxation. 


and  their  shares  are  not  iadtided  In  the 
enumeratiMi  of  taxable  property.  It  b  trae 
that  the  national  banks  are  not  mentioned 
in  the  act  of  1916,  but  their  capital  stock  is 
ncxitaxable  under  the  federal  law.  It  win  be 
observed  that,  whilst  the  Conatitatlon  c(»- 
templates  the  taxing  of  all  property  save  that 
which  Is  expressly  exempted,  and  requires 
the  taxation  to  be  equal  and  uniform  through- 
out the  respective  taxing  districts,  it  does 
not  require,  and  has  not  defined,  doable 
taxati<xi.  It  is  tberetore  left  to  the  law- 
makers to  determine  in  any  given  case  whetli- 
er  or  not  such  taxation  Is  being,  or  should 
be,  imposed,  asd  they  have  dec^red  In 
the  act  of  1890,  as  also  In  the  act  of  1896, 
that  "no  article  or  thing  hereinabove  enumer- 
ated shall  be  assessed  more  than  once  in 
the  same  year,"  and,  with  due  reajiect  to  theh: 
own  prohibition,  have  refrained  from  provid- 
ing for  the  assessment  in  the  shme  year  of 
corporate  stock  In  the  hands  of  both  th6 
corporation  and  the  stockholders.  Tbmt  our 
law  makers  may  be  out  of  line  with  the  pre- 
vailing opinion  in  considering  that  such  as- 
sessments would  amount  to  ssnmnlnj  the 
same  property  twice  in  the  same  year  la  no 
doubt  true,  and  it  may  be  and  is  argued  that 
there  are  certain  general  proTlslona  In  the 
acts  of  1S90  and  1898  from  which  the  power 
to  make  those  assessments  may  be  deduced, 
but  we  are  of  opinion  that  the  particular  pro- 
visions, omitted  as  well  as  indaded,  to  wbidi 
we  have  referred,  and  which  bear  directly 
upon  the  question  at  issue.  Indicate  the  in- 
tention of  their  framers  upon  that  particular 
subject  with  greater  certainty  than  the  gen- 
eral provisions,  and  especially  than  the  deflni- 
ti(M>s  contained  In  section  91  of  the  act  of 
1898. 

[1]  '"Taxation,"  this  court  has  said,  "ia  ex- 
clusively a  legislative  power,  and,  however 
clear  the  power  or  even  the  duty  of  the  Legis- 
lature to  levy  taxes  oa  any  particular  species 
of  property,  until  that  pow»  has  been  exert- 
ed, the  burden  cannot  be  Imposed,  mte  legis- 
lative Intention  must  be  explicitly '  and  dis- 
tinctly shown,  and  cannot  be  extended  by  im- 
plication beytmd  the  clear  in^wrt  of  the  lan- 
guage used.  Cooley  on  Taxation,  pp.  201, 
202."    rorman  v.  Board,  36  la.  Ann.  825. 

"The  Constitution  may  not  only  have  af- 
firmatively designated  certain  things  as  ob- 
jects of  taxation,  but  expressly  directed  the 
General  AssemUy  to  tax  them.  Notwith- 
standing this  fact,  it  may  have  failed  ao  to 
do.  This  failure  by  the  Legislature  would 
not  warrant  assessors  in  remedying  its  ac- 
tion by  assessing  those  objects  of  th^  own 
motion."  SUte  t.  Board,  lU  La.  1004*  36 
South.  99. 

In  this  instance  seeking  to  obey  the  man- 
date of  the  Constitution  requiring  taxation 
to  be  equal  and  uniform  the  General  Assem- 
bly has  declared,  in  effect,  that  all  corpora- 
tions, other  than  national  banks,  aball  be 
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taxed  upon  all  the  property  owned  by  them. 
Act  170  of  1898;  AcTieef  of  1916.  If,  In 
addition  to  that,  a  tax  is  imposed  npon  the 
shares  of  the  stock  of  such  corporations,  in 
the  hands  of  the  shareholders,  the  advantage 
given  to  the  national  banks,  whose  capital 
stock  is  nontaxable,  wUl  be  so  great  that  the 
state  banks  may  not  be  able  to  saryive, 
which,  as  we  think,  accounts  for  the  de- 
liberate omission  to  tax  such  sharea 

The  Judgment  appealed  from  is  therefore 
affirmed. 


(79  Fla.  833) 
STATE  ex  rel.  D'ALEMBERTE  St  al.  v. 
SANDERS  et  al.,  City  Board  of  Con'rs. 

<Sapreme   Court  of  Florida.     May  26,   1920. 
Behearing  Denied  Jnne  30,  1920.) 

(ByVaiui  (y  the  Court.) 

1.  Statute*  «=3l62— Looal  law  will  remain  In 
force,  unlees  general  law  shows  Intent  to  re- 
peal it. 

Where  a  special  or  local  law  and  a  later 
general  law  rdating  to  the  powers  of  a  moniqi- 
paUt;  are  merely  inconBlstent  in  their  respec- 
tive provisions,  and  the  general  law  does  not 
in  some  express  terms  repeal  or  supersede 
the  local  law,  the  latter  will  prevail  within  its 
proper  sphere  of  operation,  nnless  an  intent 
to  repeal  or  snpersede  the  local  law  dearly 
appears  in  the  general  law. 

2.  Monlcipal  oorporattons  9=348(1)— General 
law  as  to  amendment  and  adoption  of  char> 
ters  held  not  to  repeal  special  or  local  law 
relating  to  city  of  Pensaoola. 

Chapter  6940,  Acts  of  1915,  a  general  Uiw 
"authorizing  cities  and  towns  to  amend  their 
charters  and  to  adopt  charters  for  their  gov- 
ernment," does  not  repeal  stated  provisions  of 
chapter  6746,  Acts  of  1913,  a  special  or  local 
law,  relating  to  the  municipal  powers  of  the 
«ity  of  Pensacola. 

Error  to  Circuit  Court,  Escambia  County; 
A.  O.  Campbell,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
J.  Herron  D'Alemberte  and  others,  against 
Frank  D.  Sanders  and  others,  constituting 
the  Board  of  Commissioners  of  the  City  of 
Pensacola.  Demurrer  to  alternative  writ 
sustained,  and  writ  dismissed,  and  relators 
bring  error.    Beversed. 

G.  C.  Maxwell  and  Sullivan  &  Sullivan, 
all  of  Pensacola,  for  plaintiffs  in  error. 

John  B.  Jones  and  John  S.  Beard,  both  of 
Pensacola,  for  defendanta  in  error. 

WHITFIELD,  J.  The  circuit  Judge  issued 
an  alternative  writ  of  mandamus,  command- 
ing the  dty  board  of  commissioners  to  call 
a  special  election  of  the  quallSed  voters  of 
the  dty  of  Pensacola,  at  which  the  follow- 
ing proposition  shaU  be  submitted: 


SANDERS  833 

so.) 

"Shall  the  dt7  of  Pensaoda  abandon  its  or- 
ganization under  the  provisions  of  law  provid- 
ing a  commission  form  of  government  and  as- 
sume its  former  aldermanic  form  of  govern- 
ment" 

— and  to  take  all  necessary  atepa  for  the 
holding  of  an  election  In  accordance  with 
law,  or  to  show  cause  for  not  doing  so.  A 
demurrer  to  the  alternative  writ  was  sus- 
tained, and  the  writ  was  dismissed.  The 
relators  took  writ  of  error. 

The  Constitution  contains  the  following 
sections: 

"Sec.  24.  The  Legislature  shall  establish  a 
uniform  system  of  county  and  monidpal  gov- 
ernment, which  shall  be  applicable,  except  in 
cases  where  local  or  special  laws  are  provided 
by  the  Legislature  that  may  be  inconsistent 
therewith." 

"Sec.  8.  The  Legislature  shall  have  power  to 
establish  and  abolish  munidpalities,  to  provide 
for  their  government,  to  prescribe  their  Ju- 
risdiction and  powers,  and  to  alter  or  amend 
the  same  at  any  time.  When  any  mnnidpality 
shall  be  abolished,  provision  shall  be  made  for 
the  protection  of  its  creditors." 

Section  24,  art  8,  and  section  8,  art.  8, 
Const. 

Chapter  6746,  Acta  of  1913,  provided  for 
a  commission  form  of  government  for  the 
dty  of  Pensacola  and  tor  the  electi(m  of 
three  commissioners,  who  should  In  effect 
govern  the  municipality.  Sections  38  and 
40  of  the  act  are  as  follows: 

"Sec.  38.  The  commissioners  are  hereby  em- 
powered to  submit  amendments  to  this  char- 
ter, for  the  approval  of  the  electors  of  said 
dty  at  any  election  to  be  held  not  more  than 
six,  nor  less  than  three,  months  preceding  the 
day  for  the  convening  of  any  session  of  the 
L^pslature,  and  shall  submit  to  the  electors 
for  their  approval  any  amendments  recom- 
mended by  the  petition  of  twenty  per  cent  of 
the  qualified  voters  of  the  dty,  prepared  and 
verified  as  provided  in  section  18.  Each  amend- 
ment proposed  shall  be  submitted  separately 
to  a  vote  of  the  electors,  and  all  amendments 
so  approved  by  the  electors  shall  be  transmit- 
ted by  the  commissioners  to  the  secretary  of 
state  for  record  in  his  office,  and  who  shall 
furnish  a  certified  copy  thereof  to  the  Gov- 
ernor, who,  at  the  same  time  of  presenting  his 
biennial  message,  shall  transmit  said  amend- 
ments to  the  Legislature  for  adoption  by  it" 

"Sec.  40,  After  the  city  has  operated  for 
more  than  six  years  under  the  provision*  of 
this  act  it  may  abandon  such  organisation  here- 
under and  resume  it*  former  government  by 
proceeding  as  follows:  UiMn  the  petition  of  a 
number  of  qualified  voters  within  said  dty 
equal  to,  or  exceeding,  twenty  per  cent  of  the 
qualified  voters  at  the  last  general  dty  dec- 
tion,  a  special  election  shall  be  called  by  the 
board  of  commisdoners  at  whidi  the  following 
propodtion  shall  be  submitted: 

"  'Shall  the  dty  of  Pensacola  abandon  it* 
organization  under  the  providona  of  law  pro- 
viding a  eommisdon  form  of  government  and 
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aasume  Its  former  aldermanic  form  of  govern- 
ment?   •    •    •' 

"If  the  majority  of  TOtes  cast  at  such  elec- 
tion be  in  favor  of  such  proposition  at  the 
next  regular  municipal  election  thereafter  there 
shall  be  elected  all  municipal  officers  as  re- 
quired by  laws  existing  at  the  time  of  the 
passage  of  this  act.  Upon  the  election  and 
qualification  of  sudi  officers  the  city  shall 
become  a  city  of  non-commission  charter  un- 
der its  former  charter,  and  general  and  special 
laws  applicable  thereto,  but  such  change  shall 
not  in  any  manner  or  degree  affect  the  prop- 
erty rights  or  liabilities  of  such  city,  or  any 
of  its  powers  expressed  or  implied,  but  shall 
merely  extend  to  such  changes  in  the  form  of 
government  The  sufficiency  of  such  petition 
shall  be  determined,  the  election  ordered  and 
the  results  thereof  declared  in  the  manner  pro- 
vided for  other  elections  in  this  act  and  the 
general  laws  of  the  state  of  Florida,  and  ordi- 
nances of  said  city.  When  an  election  is  held 
nndcr  the  provisions  «f  this  section,  no  other 
may  be  called  for  the  same  or  similar  purposes 
for  at  least  two  years  next  thereafter.  Noth- 
ing in  this  section  shall  be  construed  to  limit 
or  abridge  the  power  and  rights  granted  by 
section  38  hereof." 

Chapter  0940,  Acts  of  1915,  Is  a  general 
Jaw  "authorizing  cities  and  towns  to  amend 
their  charters  and  to  adopt  charters  for 
tbelr  government"  Among  other  provisions 
of  this  act  are  the  following : 

"Section  1.  Every  city  and  town  in  the  state 
of  I^orida,  whether  incorporated  by  a  special 
act  or  under  the  general  laws  of  the  state  re- 
lating to  cities  and  towns,  shall  have  the  pow- 
er, in  the  manner  herein  prescribed,  to  alter 
or  change  the  nimibers,  powers,  duties,  com- 
pensation, terms  of  office,  and  the  time  and 
manner  of  election  or  appointment  of  any  and 
all  officers  and  boards,  whether  created  by  or 
recognised  in  state  legislation  or  ordinances, 
to  abolish  any  or  all  offices  and  boards  wheth- 
er created  by  or  recognised-  in  state  legisla- 
tion or  ordinances,  and  to  create  such  offices 
and  boards  as  may  be  deemed  proper  for  the 
government  of  such  city  or  town,  and  to  pro- 
vide the  manner  of  their  election  or  appoint- 
ment, and  to  otherwise  determine  the  manner 
In  which  its  corporate  powers  shall  be  exer- 
cised, by  amending  its  charter,  or  adopting 
a  new  charter,  consistent  with  the  Constitution 
and  the  general  laws  of  the  state;  or  when- 
ever a  city  or  town  has,  by  special  laws,  greater 
or  more  extensive  powers  than  those  conferred 
on  cities  and  towns  by  the  general  laws  of  the 
state;  then  and  in  that  case,  consistent  with 
sudi  special  laws  giving  such  city  or  town  spe- 
cial powers  and  in  other  respects  consistent 
with  the  Constitution  and  general  laws  of  the 
state:  Provided,  however,  that  this  act  shall 
not  be  BO  construed  as  to  authorise  any  city 
or  town  to  enlarge  its  corporate  powers  be- 
yond the  limitations  prescribed  by  law,  except 
that  it  may  extend  its  territorial  boundaries  as 
provided  by  law."    Chapter  6940.  Acts  1916. 

"Sec  2.  A  charter  or  amendments  to  the 
charter  of  any  city  or  town  may  be  proposed 
only  by  a  charter  board,  consisting  of  the  num- 
ber of  members  hereinafter  designated,  who 


shall  be  elected  by  the  qnaHfled  roters  of  each 
city  or  town  not  oftener  than  once  in  every 
two  yeara,  at  a  time  to  be  designated  by  reso- 
lution of  the  council  or  legislative  department 
of  such  ci<7  or  town,  or  at  a  time  to  be  so 
designated  on  petition  of  twenty  per  cent  of 
the  qualified  voters  of  such  city  or  town:  Pro- 
vided, that  if  said  resolution  is  adopted  not 
more  than  ninety  days  and  not  less  than  forty 
days  before  any  general  dty  or  town  elec- 
tion, then  the  members  of  said  board  shall  be 
elected  at  such  general  election."  Chapter 
6940,  Acts  1915. 

"Sec.  8.  Charter  boards  shall  be  composed  of 
the  following  number  of  members:  In  cities 
and  towns  having  a  population  of  five  thousand 
or  less,  five  members;  in  cities  having  a  pop- 
ulation of  more  than  five  thousand  and  not 
more  than  twenty  thousand,  nine  members;  and 
in  cities  having  a  population  of  more  than  twen- 
ty thousand,  fifteen  members;  the  population 
in  each  instance  to  be  determined  by  the  fed- 
eral or  state  census,  as  the  case  may  be,  next 
preceding  the  election  of  said  board.  The  mem- 
bers of  said  board  must  be  resident  qualified 
voters  of  the  dty  or  town  for  which  they  are 
elected."    Chapter  6940,  Acts  1915. 

"Sec:  4.  Whenever  the  council  or  legislative 
department  of  any  dty  or  town  deems  it  for 
the  best  interests  of  its  dtizens,  that  a  change 
be  made  in  the  form. of  the  munidpal  govern- 
ment, it  may  adopt  a  resolution,  by  a  majority 
vote  of  all  its  members,  calling  an  election  to 
be  held  on  a  day  to  be  spedfied  in  said  reso- 
lution, not  less  than  forty  days  nor  more  than 
ninety  days  thereafter,  for  the  purpose  of 
electing  a  charter  board  by  the  qualified  elec- 
tors of  such  dty  or  town:  Provided,  however, 
that  whenever  any  such  election  has  been  held, 
no  other  resolution  for  that  purpose  shall  be 
adopted  earlier  than  ninety  days  prior  to  the 
expiration  of  two  years  after  the  holding  of 
such  election."    Chapter  6940,  Acta  of  1915. 

"Sec.  9.  Said  board,  as  soon  as  organised, 
shall  consider  a  new  charter  or  amendments  to 
the  charter,  and  shall  draft  such  charter  or 
amendments  to  the  charter  as  they  may  deem 
proper,  which  draft  shall  be  signed  and  adopted 
by  a  majority  of  all  the  members  of  said  board, 
and  their  work  shall  be  concluded  within  nine- 
ty days  after  their  election.  No  resolation 
adopted  or  petition  filed  under  the  provisions 
of  this  act  shall  be  construed  as  a  limitation 
on  the  powers  of  said  board  in  any  manner 
other  than  as  provided  in  this  act  The  ex- 
penses of  said  board  shall  be  paid  by  the 
city  or  tovm  when  the  same  shall  be  certified 
by  the  chairman  and  secretary  of  said  board 
to  the  proper  offidals  of  soch  dty  or  town." 
Chapter  6940,  Acts  1916. 

"Sec.  10.  The  charter  or  charter  amendments 
proposed  by  said  board  shall  be  submitted  to 
the  qualified  voters  of  the  dty  or  town  at  a 
general  or  spedal  election  at  a  time  to  be  des- 
ignated by  said  board,  which  shall  be  within 
sixty  days  after  their  final  adjournment  Said 
hoard  shall  prescribe  in  the  proposed  charter 
or  charter  amendments  the  form  of  ballot  to 
be  used  at  such  election,  whidi  shall  be,  as 
nearly  as  practicable,  the  same  as  required  in 
other  elections;  and  said  board  shall  submit 
said  proposed  charter  or  charter  amendments 
as  a  whole,  and  the  subject-matter  of  the  pro- 
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posed .  charter  or  charter  amendment,  ahall  be 
briefly  stated  on  the  ballot,  so  that  each  voter 
shall  hare  the  opportoni^  of  Toting  for  or 
affaidst  the  approTsl  of  th«  same."  Ohapter 
«840,  Acta  of  1916. 

"Sec.  12.  Said  charter  board  shall  appoint 
three  of  their  number  who  shall  act  as  a  board 
of  election  commissioners  for  the  pnrpose  of 
holding  said  charter  election  and  canvassing 
the  returns  and  certifying  the  results  thereof, 
and  they  shall  have  all  the  powers  and  perform 
all  the  duties  pertaining  to  such  election  as  the 
council  or  legislative  department  or  other  city 
or  town  officers  have  and  perform  in  the  hold- 
ing of  general  dty  or  town  elections.  S^d 
«b«rter  elections  shall  be  held,  as  neariy  as  may 
-be,  in  the  same  manner  as  other  city  or  town 
elections,  and  the  ezi>enBes  thereof  shall  be 
paid  by  the  city  or  town. 
'  "If,  at  said  election,  a  majority  of  the  quali- 
fied voters  voting  thereat  shall  ratify  the 
proposed  charter  or  charter  amendments,  it  or 
they  shall  at  the  end  of  ninety  days  there- 
after, unless  a  different  time  be  therein  pro- 
vided, become  the  charter  or  part  of  the  charter 
«o  amended,  as  the  case  may  be."  Chapter 
^»40,  Acts  of  1916. 

"Sec.  16.  All  laws  and  parts  of  law  in  con- 
fiict  with  this  act  are  hereby  repealed."  Chap- 
ter 6840,  Acts  1916. 

Section  24  of  article  8  does  not  forbid  an 
•express  repeal  of  a  local  law  relating  to  the 
powers  of  a  municipality  by  a  general  law 
■on  that  subject.  But  a  general  law,  that  is 
merely  inconsistent  with  a  special  law  con- 
ferring municipal  powers,  may  not  repeal 
the  latter;  and  while  implied  repeals  of 
such  a  local  law  by  a  similar  general  law 
may  not  be  permissible  under  section  24, 
article  3,  yet  an  express  repeal  of  a  local 
municipal  statute  by  a  general  municipal 
-statute  covering  the  same  subject  may  be 
made  in  any  terms  that  clearly  indicate  sach 
an  intoit 

[1,-2]  In  other  words,  If  a  special  or  local 
law  and  a  later  general  law  relating  to  the 
powers  of  a  municipality  are  merely  incon- 
sistent in  their  respective  provisions,  and 
the  general  law  does  not  in  some  express 
terms  repeal  or  supersede  the  local  law,  the 
latter  will  prevail  within  Its  proper  sphere 
of  operation,  unless  an  intent  to  repeal  or 
supersede  the  local  law  clearly  appears  In 
the  general  law. 

In  Anderson  v.  Wentworth,  75  Fla.  300, 
78  South.  265,  the  subsequent  general  law 
contained  express  language  that  repealed  or 
superseded  the  prior  special  or  local  law 
that  was  in  conflict  therewith. 

In  Sanders  v.  Howell,  78  Fla.  663,  74 
Sostb.  802,  the  goietal  law  did  not  by  any 
language  used  thertin  repeal  or  supersede 
the  particular  local  or  special  law  that  was 
inconsistent  therewith.  See  B^rguson  t. 
McDonald,  66  Fla.  494,  68  South.  916;  City 
of  Tiimpa  v.  Prince,  63  Fla.  387,  68  South. 
.042. 

The  general  law  (chapter  0940,  Acts  of 
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1915}  relates  <nly  to  Qie  powers  of  rnnnlci- 
palities  to  amend  their  own  charters  and  to 
adopt  charters  as  they  may  desire.  The 
general  law  is  expressly  made  applicable  to 
all  municipalities  in  the  state,  whether  in- 
corporated by  special  or  local  laws  or  undor 
the  general  law  for  incorporating  munici- 
palities; and  the  general  law  expressly  re- 
peals all  conflicting  laws.  Therefore,  in  so 
far  as  the  previously  enacted  local  or  spe- 
cial laws  relate  to  the  power  of  then  existing 
mnnidpallUea  to  amend  their  charters,  la 
any  lawful  way  desired  by  them,  respec- 
tively, such  local  or  qDedal  laws  appear  to 
have  been  expressly  repealed  or  superseded 
by  chapter  6940,  Acts  of  1916. 

When  chapter  6746,  Acts  of  1913,  was 
enacted,  it  in  effect  superseded  the  opera- 
tion of  the  former  charter  acts  o<  the  dty 
of  Pensacola.  Such  superseded  charter  acts 
were  by  section  40,  chapter  6746,  Acts  of 
1918,  put  In  abeyance  and  made  subject  to 
be  again  called  into  operation  by  an  election 
under  section  40,  chapter  6746,  Acts  of  1913, 
upon  which  contingency  chaptor  6746,  Acts 
of  1913,  would  itself  be  superseded.  SectloB 
40  of  chapter  6746,  Acta  of  1918,  under 
which  the  election  here  desired  is  author^ 
ized,  does  not  rdate  to  amendments  of  the 
charter  acts  or  to  the  ad<vtion  of  a  new 
charter  proposed  by  the  mnnidpal  authori- 
ties, and  therefore  was  not  repealed  or  ao- 
perseded  by  chapter  6940,  Acts  of  191S. 
The  dectim  here  aon^t  to  be  called  under 
section  40,  chapter  6746,  Acts  of  1913,  is  not 
to  amend  the  charter  of  the  dty  of  Pensa- 
cola, but  to  again  put  into  operation  the 
particular  charter  powers  that  had  hereto- 
fore biea  in  force,  but  were  superseded  by 
diapter  6746. 

Under  section  8,  artide  8,  of  the  Constitu- 
tion, above  quoted,  the  Leg^latnre  bad  full 
power  to  give  to  the  dty  of  Pensacola,  as  it 
did  by  chapter  6746,  Acts  of  1913,  authority 
to  pass  from  a  commission  form  of  gOTOm- 
ment  to  an  aldermanic  form  of  government 
by  the  mere  holding  of  an  Section  for  that 
purpose  as  provided  In  the  act  itself.  The 
dty  charter  needs  no  amendment  to  accom- 
plish this  change  of  the  form  of  goremment, 
and  no  amendment  of  the  charter  is  design- 
ed to  be  accomplished  by  the  Section  sought 
to  be  called.  The  election  will  not  change 
the  charter;  it  merely  operates  to  enable 
the  dty  to  "resume  its  former  government" 
that  Is  provided  for  by  statutes  that  were 
only  superseded  and  not  repealed  by  chap- 
ter 6746,  Acts  of  1913.  Chapter  6940,  Acts 
of  1916,  ttiates  to  amendm«its  to  diarters 
by  the  munidpalities  themselves  in  any  law- 
ful way  they  may  desire,  while  section  40 
of  diapter  6746  authorised  the  dty  to  "re- 
sume its  former  government,"  that  is  al- 
ready provided  by  statutes.  Thore  Is  no 
provision  in  chapter  6040  that  expressly  re- 
peals or  snpo-sedes  section  40  of  chapter 
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6746,  and  tbe  general  repealing  clause  of 
chapter  6940  does  not  repeal  section  40  of 
chapter  6746,  as  such  section  does  not  oper- 
ate to  amend  the  charter  of  the  city  of  Pen- 
sacola,  or  to  adopt  a  new  charter  for  the 
dty,  and  therefore  Is  not  In  conflict  with 
chapter  6940.  If  chapter  6748  is  merely  In- 
consistent with,  and  is  not  repealed  or  su- 
perseded, by  chapter  6940,  the  former  and 
not  the  latter  controls.  Section  24,  art.  3, 
Const 

The  language  of  chapter  6940  must  be 
considered  with  reference  to,  and  confined 
wltliin  the  meaning  of,  the  language  used  in 
the  title  of  the  act,  for  the  body  of  the  act 
can  legally  be  no  broader  than  its  title.  Ex 
parte  Knight,  52  Bla.  144,  41  South.  786,  120 
Am,  St  Kep.  191;  Carr  v.  Thomas,  18  Fla. 
736;  Wade  ▼.  Atlantic  Lumber  Ca,  61  FU. 
628,  41  South.  72. 

An  election  cannot  be  called  or  held  under 
Bectl<m  40,  chapter  6746,  to  amend  the  pres- 
oit  charter  or  to  adopt  a  new  charter  for 
the  dty  of  Pmsacola.  The  proposition  to 
be  determined  by  such  an  election  is  wheth- 
er the  city  of  Pensacola  will  abandon  Its 
organization  under  chapter  6746,  and  as- 
sume Its  former  aldermanlc  form  of  govern- 
ment as  authorized  by  section  40  of  chapter 
6746.  This  is  not  an  amendment  Of  the  char- 
ter of  the  dty,  nor  Is  It  the  adoption  of  a 
charter  for  the  dty.  It  Is  the  ezerdse  of  a 
8i)edal  authority  expressly  and  definitely 
conferred  by  section  40  of  chapt»  6746, 
which  section  Is  not  repealed  or  superseded 
by  chapter  6940,  Acts  of  1015,  whatever  may 
be  the  effect  of  diapter  6940  upon  section  88 
.of  chapter  6746. 

Beversed.  * 

BROWNE,  a  J.,  and  TAYLOB,  ELLIS, 
and  WEST,  JJ.,  concur. 


(80  Fla.  170) 

BANNERMAN  v.  CATT8,  Governor,  et  ai. 
(Supreme  Court  of  Florida.     July  3,   1920.) 

(BvUaiu*  by  th«  Court.) 

I.  Dralaa  9=>2(l)— Laws  providing  for  drain* 

age  and  reclamation  of  swanp  and  overflowed 

lands  are  a  proper  exerdae  of  the  legislative 

authority. 

Chapter  6456  of  the  Acte  of  1913,  Laws  of 

Florida  (Comp.  Laws  1914,  {|  635B-635yyyy), 

as  amended  by  section  1  of  chapter  7862  of  the 

Acts  of  1919,  Laws  of  Florida,  provides  for 

the  establishment  of  the  Bver^ades  drainage 

district,  for  the  purjMse  of  protecting  the  land 

embraced   therein  from   the   effects  of   water, 

for    agricultural    and    sanitary    purposes,    for 

the  public  convenience   and   welfare,  and   the 

public  utility  and  benefit.    It  is  well  settled  that 

the   drainage  and   reclamation   of   swamp  and 


overflowed  lands  are  a  proper  exerdae  of  leg- 
islative authority. 

2.  Statutes  «=>97(3)— Laws  establishing  Ever, 
glades  drainage  district  held  not  void  as  spe- 
cial road  legislation. 

The  provisions  of  chapter  6466,  Acts  of 
1913,  Laws  of  Florida  (Comp.  Laws  1914,  H 
635s-635yyyy),  as  amended  by  chapter  7862, 
Acts  of  1919,  Laws  of  Florida,  are  not  in  con- 
flict with  sections  20  and  21  of  artide  3  of  the 
Constitution  of  Florida.  See,  also,  Laihihart 
V.  Catts,  73  Fla.  735,  76  South.  47. 

3.  Drains  ®=>67  —  Laws  oreating  Everglades 
drainage  district  do  not  oenfllot  with  ooasll- 
tutional  provisions  relating  to  general  taxa- 
tion. 

The  provisions  of  chapter  6456,  Acts  of 
1913,  Laws  of  Florida  (Comp.  Laws  1914,  U 
635»-635yyyy),  as  amended  by  chapter  7862 
of  the  Acts  of  1919,  Laws  of  Florida,  are 
not  in  conflict  with  sections  1,  2,  3,  and  6  of 
artide  9  of  the  Constitution.  The  assessment 
made  under  the  acts  herein  involved  is  a  spe- 
dai  assessment  for  local  benefits,  and  does  not 
come  within  the  sectims  1,  2,  8,  and  6  of 
artide  9  of  the  Constitution.  See,  also,  Lain- 
hart  V.  Catts,  supra. 

4.  Drains  <8=9 1 3— Legislator*  nay  dlresHy  es- 
tablish drainage  dlstriot  and  fix  boundaries, 
and  divide  Into  zones  and  daternlne  assess- 
ments. 

It  being  within  the  legislative  power  to 
establish,  directly,  a  drainage  district  for  legiti- 
mate public  purposes  (Lainhart  v.  Catts,  su- 
pra), it  is  also  within  the  power  of  the  Legisla- 
ture to  determine  the  amount  of  the  benefits  to 
be  derived,  and  the  necessity  and  advisability 
of  the  local  assessment  and,  when  this  is  done, 
it  is  ewidusive,  and  not  subject  to  review  bj: 
the  courts,  unless  it  is  so  devoid  of  any  rea- 
sonable basis  as  to  be  essentially  arbitrary  and 
an  abuse  of  power;  the  Legislature  may  also 
fix  the  amount  of  taxation,  define  the  bound- 
aries of  the  district;  reduce  or  raise  the  drain- 
age tax  assessed  against  the  lands  in  the  dis- 
trict and  may  also  divide  the  district  into 
zones  and  provide  for  the  amount  to  be  levied 
in  each  zone,  as  well  as  determine  the  benefits 
to  be  derived  by  the  lands  in  the  different  zones 
by  the  improvements  proposed. 

5.  Drains  «=3gi— Assassmsnt  direqtjy  made  by 
Legislature  in  Everglades  drainage  district 
held  not  devoid  of  r«as*nal»ls  basis  or  aa 
•bus*  of  power. 

There  are  no  allegations  in  the  bin  of  com- 
plaint which  would  warrant  the  court  in  grant- 
ing the  relief  prayed.  It  appears  from  the  al- 
legations of  the  bill  that  there  are  4,600,000 
acres  of  land  in  this  drainage  district  and 
that  6  acres  of  same  belonging  to  appellant 
was  hammock  or  upland,  and  would  receive  no 
benefit  whatever  from  the  proposed  work  of 
drainage  and  other  improvements  provided  for 
in  and  by  said  act  We  cannot  condnde  from 
the  allegations  that  the  assessment  made  by 
the  Legislature,  directly,  is  so  devoid  of  any 
reasonable  basis  as  to  be  essentially  arbitrary 
and  an  abuse  of  power. 
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8.  Drains  4s>2(l)  —  LeglslatBra  astabllsblng 
Everglades  drainage  district  need  aot  require 
hearing  of  owners  prIOr  to  eaaotment  of  law. 
Where  the  Legislature  enacts  a  drainage 
law,  like  the  one  herein  inTolved,  it  is  not 
necessary  for  the  lawmaking  body  to  embrace 
in  the  act  a  provision  for  any  notice  of  hearing 
by  the  owners  of  the  land  in  said  drainage  dis- 
trict prior  to  the  enactment  of  the  law.  The 
Liegislatare  ia  presumed  to  hare  performed  its 
duty  correctly  and  to  have  made  an  inrestiga- 
tion  for  itself  and  determined  for  itself,  before 
the  passage  of  the  act,  what  lands  should  be 
embraced  within  the  drainage  district,  and 
what  assessment  should  be  made,  and  what 
benefits  would  be  received  by  the  owners  of  the 
land.  Where  the  district  is  created  by  the  Leg- 
islature and  the  assessment  made  by  that 
body,  and  all  things  done  directly  by  the  Legis- 
lature, as  was  done  in  this  case,  the  legisla- 
tive will  is  supreme,  and  there  can  be  no  ques- 
.  tion  of  failure  to  give  notice. 

7.  Constitutional  law  «s»290  ( I )— Laws  oreat- 
Ing  Everglades  drainage  district  and  fixing 
assessments  held  not  to  deprive  landowners 
of  property  without  due  process  of  law. 

Chapter  6456,  Laws  of  Florida  1913  (Comp. 
Laws  1914,  f§  eSSs-^SSyyyy),  as  amended  by 
chapter  6957,  Laws  of  Florida  1915,  as  amend- 
ed by  chapter  7862,  Acts  of  1919,  Laws  of 
Florida,  ia  not  unconstitutional  and  does  not 
deprive  the  owners  of  the  land  in  the  said 
drainage  district  of  their  property  without  due 
process  of  law.    See  Lainhart  ▼.  Catts,  supra. 

8.  Constitutional  law  «=a92— Taxation  ^=925— 
Laws  reiatiag  to  Everglades  drainage  district 
held  not  to  permanently  fix  rate  of  taxation 
therein;  taxation  Is  always  subject  to  legis- 
lative changes. 

There  is  nothing  in  chapter  6456,  Laws  of 
Florida  1913  (Comp.  Laws  1914,  K  6358- 
636yyyy),  as  amended  by  chapter  6967,  Laws 
of  Florida  1915,  relative  to  issuance  of  bonds 
and  the  assessment  of  taxes  thereunder,  nor 
in  chapter  7862,  Laws  of  E^Mida  1919,  that 
would  impair  any  of  the  rights  of  a  purchaser 
of  lands  in  the  drainage  district  prior  to  the 
enactment  of  chapter  7862,  Laws  of  Florida, 
and  there  is  nothing  written  in  chapter  6957, 
Laws  of  Florida,  upon  which  it  could  be  claimed 
that  the  rates  of  taxation  on  the  land  in  the 
£verglades  drainage  district  were  fixed  per- 
manently so  that  they  could  not  be  altered  by 
direct  act  of  the  Legislatare  in  the  passage  of 
chapter  7862,  Laws  of  Florida.  The  matter  of 
taxation  is  one  which  is  always  snbject  to 
change,  and  every  person  who  purchases  real 
estate  in  Florida  does  so  subject  to  the  govern- 
mental power  and  authority  to  raise  or  change 
the  taxes,  to  issue  bonds,  to  create  special 
tax  sdtool  districts,  to  create  special  road 
and  bridge  districts,  and  to  create  drainage 
districts,  any  and  all  of  which  would  have  the 
effect  of  changing  or  increasing  the  rate  of 
taxation. 

9.  States  «=>|30— Laws  establishing  drainage 
district  iield  not  to  violate  Constitution  as  to 
drawing  money  from  treasury  exoepf  by  ap- 
propriation. 

The  provisions  of  chapter  6456,  Laws  of 
riorida   1913    (Comp.    Laws    1914,    {{    6358- 


636yyyy),.as  amended  by  diapter  6957,  Laws 
of  Florida  1915,  as  amended  by  chapter  7862, 
Laws  of  Florida  1919,  are  not  in  conflict  with 
section  4  of  article  9  of  the  Constitution,  which 
provides  that  "no  money  shall  be  drawn  from 
the  treasury  except  in  pursuance  of  appropria- 
tions made  by  law."  See  Lainhart  t.  datts, 
supra. 

10.  Statutes  <S=9|23(5)— Act  estabHshlng  Ever- 
glades drainage  district  held  not  to  violate 
oonstitttiionai  provision  as  to  title  and  sub- 
ject. 

Chapter  6456,  Laws  of  Florida  1913  (Comp. 
Laws  1914,  a  635B-635yyyy),  as  amended  by 
chapter  6957,  Laws  of  Florida  1915,  as  amend- 
ed by  chapter  7862,  Laws  of  Florida  1919,  is 
not  in  conflict  with  section  16  of  article  3  of 
the  Constitution.  The  title  to  chapter  6456, 
Laws  of  Florida,  was  involved  in  the  case  of 
Lainhart  v.  Catts,  supra,  and  was  upheld  by 
the  court  in  that  case,  and  we  can  find  no  de- 
fect, or  supposed  defect,  in  the  title  to  chapter 
6957,  Laws  of  Florida,  and  chapter  7862,  Laws 
of  Florida,  that  was  not  disposed  of  in  that 
case.  The  title  of  the  respective  chapters  men- 
tioned clearly  relates  to  the  creation  of  a  sin- 
gle district,  and  not  a  nnmber  of  drainage  dis- 
tricts throughout  the  state  of  Florida,  and  the 
language  in  the  body  of  the  act  is  not  Incon- 
sistent with  anything  contained  in  the  title. 

11.  Constitutional  law  «=348— Acts  not  uncon- 
stitutional without  a  showing  of  how  istsr- 
fering  with  colleotlon  of  state  and  county 
taxes. 

Chapter  6456,  Laws  of  Florida  1913  (Comp. 
Laws  1914,  §i  635s-635yyyy),  ss  amended  by 
chapter  6957,  Laws  of  Florida  1916,  as  amend- 
ed by  chapter  7862,  Laws  of  Florida  1919,  is 
not  nnconstitntional  or  invalid.  It  is  claimed 
that  the  law  interferes  with  the  collection  of 
the  state  and  county  taxes,  and  should  be  con- 
demned. The  claim  is  not  well  founded  in  fact, 
and  counsel  in  their  brief  have  offered  no  ar- 
gument or  authorities  that  would  throw  any 
light  upon  the  subject.  In  the  absence  of 
any  showing  as  to  why  and  how  the  law  inter- 
feres with  the  collection  of  state  and  county 
taxes,  the  court  shonld  not  declare  the  law  in- 
operative. 

(Additional  SvUabui  »y  Bditorica  Staff.) 

12.  Statutes  «s>i09— If  titis  of  act  describes 
act,  it  is  suflloient. 

If  the  title  of  an  act  fairly  describes  the 
act,  it  is  all  that  is  required  by  Const  art.  3, 
i  16,  relating  to  subjects  and  tities  of  acts. 

Appeal  from  Circuit  Court,  De  Bote  Coun- 
ty ;  Oeorge  W.  Whitehurst,  Judge. 

Suit  for  injunction  by  Robert  L.  Banner- 
man  against  Sidney  J.  Catts,  as  Governor, 
and  others,  as  Commissioners  of  Everglades 
Drainage  District.  Demurrer  to  bill  sustain- 
ed, and  complainant  appeals.  Order  af- 
firmed. 

Atkinson  &  Burdlne,  of  Miami,  for  appel- 
lant 

Olenn  TemU,  at  Tallabaasee,  tor  appel- 
lees. 
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WILSON,  drcnlt  Jndge.  Rabat  h.  Banr 
nennan,  the  complainant  below,  who  is  ap- 
pellant here,  filed  his  bill  of  complaint  in 
the  cii-cuit  court  in  and  for  the  Twelfth  Judi- 
cial circuit  of  Florida,  against  the  commis- 
sioners of  Everglades  drainage  district,  a 
corporation  under  the  laws  of  the  state  of 
Florida,  and  against  Cyril  Baldwin,  tax  col- 
lector of  De  Soto  county,  and  H,  G.  Murphy, 
as  tax  assessor  of  De  Soto  count),  and  6. 
Hunter  Bryant,  tax  assessor  of  Lee  county, 
and  P.  John  Hart,  as  tax  collector  of  Lee 
county,  for  the  purpose  of  enjoining  the  said 
defendants  from  levying  and  collecting  the 
Everglades  district  tax  on  certain  lands  of 
the  complainant,  which  are  alleged  to  be  em- 
braced within  the  limits  of  the  Everglades 
drainage  district,  and  also  for  the  purpose 
of  praying  the  court  to  "declare  chapter  6456 
of  the  Acts  of  1013  (Comp.  Laws  1014,  {!  6358 
-635  yyyy),  as  amended  by  chapter  6957  of 
the  Acts  of  1915,  as  amended  by  chapter 
7862  of  the  Acts  of  1910,  Laws  of  Florida,"  to 
be  nnccmstitutional  and  void. 

The  bill  of  complaint  is  quite  voluminous 
and  quotes  in  substance  practically  every  sec- 
tion of  the  said  chapters  Just  above  mention- 
ed which  are  Involved  in  this  suit  As  these 
laws  are  accessible  to  every  one,  we  see  no 
good  reason  for  copying  the  said  blU  of  com- 
plaint into  this  decision,  but  will  only  refer 
to  such  sections  of  the  said  chapters  as  may 
from  time  to  time  be  considered  necessary  in 
order  to  make  this  opinion  intelligible.  The 
bill  alleges  that  about  four  and  a  half  mil- 
lion acres  of  land  are  embraced  in  this  Ever- 
glades drainage  district,  and  then  proceeds 
to  describe  three  parcels  of  land  therein 
which  the  complainant  alleges  is  his  pnq;)- 
erty.  The  first  description  designated  as 
tract  No.  1  is  as  follows: 

The  south  half  of  the  northeast  quarter  of 
the  southeast  quarter  of  sectloQ  7  in  town- 
ship 40  south,  range  33  east,  containing  20 
acres,  more  or  less. 

And  the  second  description  designated  aa 
tract  No.  2  Is  as  follows: 

Beginning  at  the  southeast  comer  of  the 
northeast  quarter  of  section  25  in  township 
42  south  of  range  29  east;  thence  run  north 
466  feet ;  thence  west  466  feet ;  thence  south 
466  feet ;  thence  east  466  feet  to  the  point  of 
beginning — containing  In  all  5  acres,  more  or 
less. 

WhllQ  that  part  described  as  tract  Na  8 
is  as  follows: 

Bejdnning  at  the  northwest  comer  of  sec- 
tion 20  In  township  43  south  of  range  S2 
east;  thence  run  south  466  feet;  thence  east 
466  feet ;  thence  north  466  feet ;  thrice  west 
466  feet  to  the  point  of  beginning— contain- 
ing 6  acres,  more  or  less. 

The  bill  further  alleges,  in  substance,  itet 
as  to  the  last  tract  above  designated  as  tract 
No.  3,  and  containing  6  acres,  more  or  Isss, 
against  which  there  la  a  drainage  tax  as- 


sessed under  the  prartsion  of  the  said  laws 
of  26  cents,  that  this  6  acres  is  dry  ham- 
mock or  upland,  and  cannot  and  will  not  re- 
ceive any  benefit,  whatever,  from  the  propos- 
ed work  by  drainage  and  other  Improvements 
provided  for  and  by  said  acts;  and  the  bill 
further  alleges  that  other  of  the  complain- 
ant's aforesaid  lands  were  partly  swamp  and 
overflow,  but  portions  thereof  are  dry  ham- 
mock lands  and  prairie  lauds,  but  the  bill 
does  not  allege  what  part  of  the  complain- 
ant's other  lands  are  swamp  and  overflow, 
nor  what  parts  high  and  dry. 

It  is  also  sought  by  said  bill  of  complaint 
to  test  the  validity  of  the  bonds  authorized 
to  be  Issued  under  the  provisions  of  the  said 
chapters  above  mentioned;  and  it  la  farther 
urged  that  the  said  acts  of  the  Legislature, 
and  the  attempted  levy,  assessment,  and  im- 
position of  the  said  drainage  taxes  thereby 
provided,  violate  the  Constitution  of  the 
state  of  Florida  in  the  following  particulars: 

(1)  That  the  said  acts  are  special  or  local 
laws,  prohibited  by  sections  20  and  21  of  artl- 
de  3  of  the  Constitution,  because— 

(a)  They  regulate  the  duties  of  state  of- 
flceia  in  respect  to  a  q>ecial  and  limited  lo- 
cality which  is  not  coextensive  with  the  lim- 
its of  any  county  of  the  state  or  of  the  state 
and  cannot  under  any  circumstances  be  uni- 
form in  their  ot)eratlona  throughout  the  state 
of  Florida. 

(b)  That  said  acta,  Indudlng  chaptw  7862 
of  the  Acts  of  1919,  Laws  of  Florida,  Impose 
upon  the  tax  assessors  and  tax  collectors  of 
such  counties  as  comprise  the  Everglades 
drainage  district,  described  in  and  prescrib- 
ed by  said  chapter  6456,  aa  amended  by 
chapter  6867,  as  amended  by  chapter  7862 
of  the  Laws  of  Florida,  spedal  Jurisdiction 
and  duties  not  possessed  by  or  conferred 
upon  same  officers  in  other  counties. 

(c)  They  provide  for  making  and  levying  a 
spedal  assessment  of  taxes  and  provide  for 
the  collection  thereof  for  state  and  county 
purposes  In  such  counties  as  comprise  the 
said  Everglades  drainage  district  established 
by  said  chapter  6466,  as  amended  by  (d>ap- 
ter  69S7,  as  amended  by  chapter  7862  of  the 
Laws  of  Florida. 

(d)  The  drainage  taxes  provided  for  by 
said  acts  are  not  imposed  for  any  state, 
county,  or  municipal  purpose. 

(2)  That  the  said  chm>ter  6456,  as  amend- 
ed by  chapter  6057,  as  am»ided  by  diap- 
ter  7862,  of  the  Laws  of  Florida,  violates 
article  9  of  the  Constitution  of  the  state  of 
Florida  In  that  it  defines  and  imposes  a  sys- 
tem of  taxesk  wbldi — 

(a)  Is  not  based  on  a  uniform  valuation  or 
equal  rate. 

(b)  Is  imposed  only  upon  a  special  class  <»■ 
desCTlptlon  of  property  arbitrarily  and  with- 
out Just  cause  or  raason  sdected  and  desle- 
nated  ttiereiii  or  timeby,  and  not  by  any  o<- 
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fleer  or  offlcen  of  tbe  state  of  Florida  at  of 
any  county  or  mnnldpaUty  of  said  statei. 

(c)  Is  a  tax  Imposed  and  levied  by  law  and 
not  so  Imposed  In  porsuance  of  law. 

(d)  Is  not  assessed,  imposed,  or  levied  npon 
tbe  principles  established  by  tbe  Constitution 
for  state  taxation. 

(e)  Is  imposed  without  regard  to  tbe  valn- 
atlon  of  the  property  taxed. 

(f)  Arbitrarily  divides  tbe  lands  of  the 
said  district  into  four  dasses  or  divisions 
against  which  a  different  and  discriminatory 
tax  is  Imposed,  except  as  to  one  of  said  class- 
es or  divisions,  against  which  no  tax  la  im- 


(g)  Is  based  upon  acreage  aAd  not  upon 
valuation. 

(h)  Is  a  specific  tax  Imposed  upon  certain 
described  lands  In  said  district,  whereas,  un- 
der tbe  provisloBB  of  tbe  Constitution  ot  the 
state  of  Florida,  taxes  i^n  lands  can  only 
be  levied  upon  an  ad  valorem  basis. 

(1)  Levies  and  Imposes  a  different  tax  upon 
different  lands  in  the  said  district  for  the 
same  puipose  upon  an  acreage  basis. 

0)  Provides  that  tbe  daoney  raised  from 
said  taxes  shall  be  turned  over  to  the  state 
treasurer  without  any  appropriation  thereof 
made  by  law  in  violation  of  section  4  of 
article  9  of  the  Constitution  of  Florida. 

(3)  Under  said  chapter  8466,  as  amended 
by  chapter  6857,  as  amended  by  chapter  7862, 
Laws  of  Florida,  the  Legislature  attempted 
to  usurp  the  powers  conferred  by  the  Con- 
stitution upon  other  than  legislative  officers. 

(4)  The  Legislature  is  vested  b;  the  Con- 
stitution with  power  to  provide  for  the  as- 
sessment and  levy  and  collection  of  taxes, 
and  to  provide  regulations  to  secure  a  Just 
valuation  of  property  for  taxation,  but  is 
vested  with  no  power  to  Impose  or  assess  any 
but  a  license  or  occupational  tax. 

(19  That  the  subject  of  the  said  chapter 
8466,  or  chapter  6857,  or  chapter  7862,  of  the 
Laws  of  Florida,  Is  not  properly  expressed  In 
Its  title,  as  required  by  section  16  of  article 
3  of  the  Constitution  of  Florida  because — 

(a)  The  title  of  said  act  relates  to  and  con- 
templates a  general  law  for  the  establish- 
ment of  drainage  districts  throughout  the 
state  of  Florida  and  the  levy  of  taxes  there- 
on, whereas  said  act  establishes  only  a  single 
drainage  district  by  spedflc  description  and 
levies  an  annual  acreage  tax  on  certain  lands 
In  said  district 

(b)  Tbe  titles  of  said  acts  Indicate  and  as- 
sume a  general  law,  whereas  the  body  of 
said  acts  is  local  and  special  in  application. 

(c)  The  titles  of  said  acts  provide  for  the 
assessment  of  lands  to  be  benefited  by  assess- 
ment of  benefits  and  taxation,  whereas  the 
body  of  said  acts  do  not  provide  for  asses»- 
ment  of  benefits,  but  levy  and  impose  a  spe- 
cial and  local  tax  for  a  special  and  local  pur- 
pose and  authorize  the  same  to  be  Induded 
in  state  and  county- taxes,  whereas  the  said 


acts  require  tha  tax  collector  to  ocrtlect  aoch 
special  and  local  tax  along  with  said  state 
and  county  taxes,  thereby  Interfeilng  with 
the  collection  of  said  state  and  county  taxes. 

(6)  Said  acts  provide  for  tbe  taking  of  pri- 
vate property  by  the  said  board  of  commis- 
sioners of  Everglades  drainage  district  for 
the  use  of  the  said  board  and  of  the  said 
district  without  compensation  prior  to  and 
without  condemnation  proceedings. 

(7)  Said  acts  assess  and  Impose  a  special 
and  local  tax  for  a  special  and  local  purpose 
and  authorize  the  same  to  be  iDcluded  In 
tbe  state  and  county  tax  roUs  and  require 
the  tax  collector  to  collect  such  special  and 
local  tax  along  with  said  state  and  county 
taxes,  thereby  Interfering  with  the  collection 
of  said  state  and  county  taxes. 

(8)  Said  acts  dedare  that  the  said  tax  is 
imposed  for  draining  and  reclaiming  tbe 
lands  in  said  district  and  protect  the  same 
from  the  effects  of  water,  for  agricultural  and 
sanitary  purposes,  for  the  public  cmivatlence 
and  welfare,  and  for  the  public  ntlUty  and 
benefit,  whereas  great  portions  of  the  said 
lauds  in  the  said  drainage  district  npon 
which  said  tax  Is  Imposed  require  no  dxaia- 
ing,  reclaiming,  or  protection  from  the  «Sects 
of  water  and  can  in  no  wise  be  benefited  by 
the  proposed  works  to  be  constructed  by  the 
said  board  in  said  district 

Said  acts  and  proceedings  of  the  said 
board  of  commissioners  of  ^erglades  drain- 
age district  and  of  the  said  defendant  tax 
assessors  and  tax  collectors  thereunder  vio- 
late sections  1  and  4  of  the  Bill  of  Rights 
and  section  28  of  article  16  of  the  Constitu- 
tion of  the  state  of  Florida,  becans^~ 

(1)  Said  Chapter  6466,  as  amended  by 
diapter  6857,  as  amended  by  chapter  7862,  of 
the  Laws  of  Florida,  does  not  provide  fbr 
any  notice  or  hearing  of  your  orator  or  other 
owners  of  lands  in  said  drainage  district  or 
for  an  opportunity  of  a  hearing  of  your  ora- 
tor and  of  other  owners  of  lands  in  reiq>ect 
to  the  selection  of  the  lands  assessed  imder 
said  acta  or  npon  which  the  said  acreage  tax 
is  Imposed,  and  that  the  Leglslatare,  under 
said  acts,  has  arbitrarily  and  without  a  hear- 
ing or  <H>portunlty  tar  a  hearing  attempted 
to  Impose  suCh  acreage  tax  on  lands  of  your 
orator  and  other  owners  of  lands  within  said 
district  without  regard  to  the  condition, 
character,  quality,  or  value  of  snch  lands  re- 
spectively. 

(2)  The  Legislature  by  the  Imposition  of 
such  tax  has  arbitrarily  Imposed  upon  lands 
of  equal  and  uniform  value  In  said  district  a 
different  rate  of  taxation  and  exempted  other 
lands  within  said  district  from  any  such  tax. 

(3)  Said  acts  are  void  as  being  In  contra- 
vention of  divers  provisions  of  the  BlU  at 
Rights  and  Constitution  of  the  state  of  Flor- 
ida, and  therefore  the  said  Legislature,  tUe 
said  board  of  commissioners  of  Bverglades 
drainage  district,  and  the  defendant  tax  as> 
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season  and  tax  coUectorSt  In  the  levy  and 
attempted  levy  and  collection  of  said  tax, 
are  attempting  to  deprive  yonr  orator  of  his 
said  property  without  due  process  of  law  and 
are  denying  to  your  orator  the  protection  of 
the  law. 

(4)  That  the  said  assessment,  imposition, 
and  levy  of  taxes  are  not  based  upon  bene- 
fits to  the  lands  of  your  orator,  or  upon  any 
definite  or  stated  principle  or  rule  of  taxa- 
tion, and  constitute  a  mere  arbitrary  exac- 
tion levied  by  said  Legislature  upon  your 
orator's  aforesaid  property  In  violation  of 
ihe  ConstltutlMi  of  the  state  of  Florida. 

(5)  The  said  acts  and  each  of  them  are  all 
special  laws  which  discriminate  unequally  be- 
tween persons  and  property  of  the  same  con- 
dition, resulting  in  depriving  your  orator  of 
his  property  without  due  process  of  law  and 
denying  to  him  the  equal  protection  of  the 
law, 

(6)  Said  acts  do  not  levy  and  Impose  an 
equal  and  uniform  acreage  tax  upon  lands 
similarly  and  equally  benefited  by  the  im- 
provements and  proposed  Improvements  to  be 
constructed  thereunder  or  upon  all  of  the 
lands  within  said  drainage  district,  but  only 
npon  a  special,  arbitrarily  selected,  class  or 
Mnd  of  property  and  at  special  and  arbi- 
trarily fixed  rates  of  taxation. 

(7)  That  the  said  acts  and  the  proceedings 
of  the  said  board  and  of  said  tax  assessors 
in  attempting  to  levy  said  acreage  tax  upon 
the  lands  of  your  orator  In  other  respects 
denies  to  your  orator  the  equal  protection  pf 
law  and  derives  him  of  due  process  of  law. 

(8)  That  chapter  7862  of  the  Acts  of  1919, 
Laws  of  Florida,  arbitrarily,  and  without  re- 
gard to  benefits  to  be  derived  from  drainage, 
changes  the  boundaries  of  the  Eivergladea 
drainage  district.  Incorporates  lands  of  your 
orator  and  others  therein,  and  imposes  taxes 
thereon,  though  the  said  lands  could  never 
derive  any  benefit  from  being  incorporated 
within  the  said  district. 

(9)  Chapter  7862  of  the  Acts  of  1919,  Laws 
of  Blorida,  arbitrarily  dianges  and  material- 
ly «ilarges  the  taxes  and  assessments  Im- 
posed upon  certain  lands  within  the  Ever- 
glades drainage  district  of  Florida,  Including 
the  lands  of  yonr  orator,  without  due  regard 
to  the  benefits  to  be  derived  from  such  In- 
creased taxation. 

(W)  Chapter  6456,  as  amended  by  diapter 
68S7,  of  the  Laws  of  Florida,  laid  down  spe- 
cific provisions  for  the  Issuance  of  bonds  and 
the  assessment  of  taxes  thereimder,  wUle 
chapter  7862,  of  the  Laws  of  Florida  repeals 
all  the  provisions  of  the  said  chapter  6456, 
as  abiended  by  chapter  6957,  of  the  Laws  of 
Florida,  relative  to  the  issnanoe  of  bonds 
and  the  assessment  of  taxes,  thereby  Impair- 
ing a  .vested  right  of  your  orator  and  other 
purchasers  at  land  within  the  Everglades 
drainage  district,  they  having  purchased 
with  the  understanding  that  the  rates  ot 
taxation  were  fixed  thereon. 


(11)  Chapter  7862  of  the  Laws  of  Florida 
Is  In  violation  of  section  17  of  the  Bill  of 
Rights  and  of  the  Constitution  of  Florida. 

(12)  Chapter  7862,  Acte  of  1919,  Laws  of 
Florida,  enlarges  the  Everglades  drainage 
district  by  making  arbitrary  extensions 
thereof,  Including  narrow  strips  in  the  na- 
ture of  panhandles  along  each  side  of  the 
several  canals  leading  tberetrom;  snch  en- 
largonents  being  made  without  any  tegcoA  to 
drainage  or  benefits  derived  therefrom. 

(13)  Your  orator  purchased  his  said  land 
with  a  fixed  acreag^e  price  Imposed  thereon 
for  drainage  and  other  purposes  for  a  defi- 
nite period,  while  chapter  7862  of  the  Laws 
of  Florida  arbitrarily  imposes  a  different  and 
much  larger  tax  in  Tlolatlon  of  the  rights  of 
complainant. 

(14)  The  enlargements  to  the  E>verglades 
drainage  district  under  chapter  7862  of  the 
Laws  of  Florida,  while  including  lands  of 
your  orator  herein  described.  Includes  the 
lands  of  others,  a  large  portion  of  which  are 
among  some  of  the  highest  pine  lands  in 
the  state  that  could  under  no  circumstances 
be  benefited  by  the  drainage  operations  pro- 
vided therefor. 

(15)  Chapter  7802  of  the  Laws  of  Florida 
revises  the  tax  scheme  for  drainage  purposes 
upward  on  the  lands  of  yonr  orator  as  im- 
posed under  chapter  0456,  as  amended  by 
chapter  6957,  of  the  Laws  of  Florida;  tsacb 
revision  and  imposition  of  the  said  tax  as 
provided  in  said  chapter  7862  being  equiva- 
lent to  a  conflscatlcm  of  the  lands  of  yonr 
orator. 

(16)  Chapter  7862  of  the  Laws  of  Florida 
deprives  your  orator  of  vested  rights  granted 
to  him  under  the  provisions  of  chapter  6456, 
as  amended  by  chapter  6957,  of  the  Laws  of 
Florida. 

(17)  Chapter  7862  of  the  Laws  of  Florida 
is  in  other  respects  arbitrary,'  unconstltation- 
al,  and  violative  of  the  rights  of  your  orator 
and  others  in  like  situation. 

It  wUl  be  noted  that  the  complainant  does 
not  allege  any  irregularity  or  improper  con- 
duct of  the  members  of  the  board  of  Ever- 
glades drainage  district,  or  upon  the  part 
of  the  assessors  and  collectors  who  are  Join- 
ed as  defendants,  but  the  sole  attack  is  np- 
on the  constitutionality  of  the  said  acts  of 
the  Legislature  of  191S,  and  amendatory  acts 
subsequent  thereto. 

The  defendants  demarred  to  the  bill  of 
complaint,  which  dannrrer,  omitting  the  fbr- 
mal  beginning  and  conduslon,  embraces  the 
following  grounds: 

(1)  That  the  complainant  in  and  by  his 
said  bill  has  not  stated  a  cause  of  action  on 
which  the  relief  sought  therein  can  be 
granted. 

(2)  It  appears  from  the  allegations  in  tbe 
said  bill  of  complaint  exhibited  herein  that 
the  complainant  is  not  entitled  to  the  relief 
prayed  for  or  in  tact  to  any  relief. 

(3)  It  is  not  made  to  appear  from  the  alle- 
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gattona  in  13a  Un  of  complaint  that  chapter 
0166  of  the  Acta  of  1913  or  any  of  the  amend- 
ments thereof  are  violative  of  sectlcHU  20 
and  21  of  arUcle  S  of  the  Gonetltntlon  of  the 
otate  of  Florida  as  charged  In  the  said  bill. 

(4)  It  affirmatively  appears  from  the  al- 
legations In  the  said  bill  that  chapter  6466 
of  the  Acts  of  1913  or  any  amendment  there- 
to Is  not  violative  of  sections  20  and  21  of 
artl(?le  3  of  the  Constitution  of  the  state  of 
Florida. 

(5)  It  Is  not  made  to  appear  In  the  said 
bill  of  complaint  that  chapter  6450  of  the 
Acts  of  1913  or  any  amendment  thereof  la 
violative  of  article  9  of  the  C<Hi8t3tntlon  of 
Florida  or  any  section  or  part  thereof. 

(6)  It  affirmatively  appears  from  the  alle- 
gations Id  the  said  bill  of  complaint  that 
neither  chapter  6456  of  the  Acts  of  1913  nor 
any  amendment  thereof  Is  violative  of  article 
9  of  the  Constitntlon  of  Florida  or  any  sec- 
tion or  paragraph  thereof. 

(7)  It  Is  not  made  to  appear  from  the  alle- 
gations in  the  said  bill  of  complaint  that 
Chapter  6456  of  the  Acts  of  191S  or  any 
amendment  thereof  is  In  violation  of  section 
16  of  article  3  of  the  Constitntion  of  Florida 
as  charged  in  the  said  bill. 

(8)  It  affirmatively  appears  from  the  aver- 
ments of  the  bill  of  complaint  exhibited  here- 
in thai  neither  chapter  6466  of  the  Acts  of 
1913  or  any  amendment  thereto  contravenes 
section  16  of  article  3  of  the  Constitution  of 
Florida  as  charged  in  the  said  bill. 

(9)  It  is  not  made  to  appear  from  tlie  al- 
legations In  the  said  bill  of  complaint  Uiat 
chapter  6466  of  the  Acts  of  1913  or  any 
amendment  thereof  Is  violative  of  sections  1 
and  4  of  the  Bill  of  Rights  of  the  Constita- 
tlon  of  Florida. 

(10)  It  affirmatively  appears  from  the  al- 
legations in  the  bill  of  complaint  exhibited 
herein  that  neither  chapter  6460  of  the  Acts 
of  1913  nor  any  amendment  thereof  is  vio- 
lative of  sections  1  and  4  ot  the  Bill  of 
Rights  of  the  Constitution  of  the  state  of 
Florida  as  chained  in  the  said  bill. 

(11)  It  is  not  made  to  appear  from  the  alle- 
gations In  the  bill  of  complaint  exhibited 
herein  that  chapter  6456  of  the  Acts  of  1918 
or  any  amendment  thereof  is  violative  of 
section  29  of  article  10  of  the  Constitution  of 
the  state  of  Florida  aa  charged  therein. 

(12)  It  affirmatively  appears  from  the  alle- 
gations in  the  bill  of  complaint  that  neither 
Aapter  6466  of  the  Acts  of  1913  nor  any 
amendment  thereof  is  obnoxious  to  section 
29  of  Article  16  of  the  Constitutiw  of  the 
state  of  Florida. 

(IS)  It  is  not  made  to  appear  from  the  al- 
legations of  the  bill  of  complaint  exhibited 
herein  that  chapter  6466  of  the  Acts  of  1913 
or  any  amendment  thereto  Is  in  conflict  with 
any  provision  of  o^rganlc  law. 

(14)  The  tax  or  assessment  complained  of  is 
impcKKd  upon  the  lands  of  complainant  and  all 
other  landa  in  the  Bverglades  drainage  dis- 


trict to  accomplish  those  results  which  are 
conducive  to  public  health  and  the  public 
welfare  and  convenience  of  the  people  of  the 
state  of  Florida,  and  our  constitutional  pro- 
visions defining  equality  and  uniformity  of 
tax  burdens  are  not  applicable  to  such  tax  or 
assessment 

(16)  The  tax  or  assessment  referred  to  in 
the  bill  of  complaint  is  imposed  for  the  bene- 
fit of  the  lands  in  the  Everglades  drainage 
district  of  Florida  in  order  that  the  said 
district  may  be  made  habitable  and  useful, 
and  the  imposition  of  such  tax  or  assess- 
ment Is  not  prohibited  by  any  provisons  of 
article  9  of  the  Constitution  of  Florida. 

(16)  Tlie  tax  or  assessment  complained  of 
la  a  special  assessment  for  local  benefits 
which  is  not  obnoxious  to  any  provision  of 
the  state  or  federal  ConstltutionB. 

(17)  The  state  and  federal  Constitations 
have  no  reference  to  special  aasessment,  and 
where  the  legislative  will  la  not  thus  restrict- 
ed it  may  impose  sndi  aasessm^t  aa  within 
its  Judgment  is  proper. 

(18)  It  affirmatively  appears  from  the  alle- 
gations in  the  bill  of  complaint  that  chapter 
7862  of  the  Laws  of  Florida  did  not  impair 
any  vested  right  of  the  complainant  herein 
nor  is  said  chapter  7862  in  violation  of  any 
provlihon  of  the  Constitntion  of  this  state. 

(19)  Hie  allegations  in  the  blU  of  com- 
plaint do  not  show  that  chapter  7862  of  the 
Acts  of  1919,  Laws  of  Florida,  clianged  or 
altered  the  boundaries  of  the  EJverglades 
drainage  district  without  regard  to  drainage 
benefits  or  in  a  manner  that  would  In  any 
way  prejudice  or  atTect  any  vested  right  of 
the  complainant. 

(20)  Chapter  0466  and  chapter  7862  of  the 
Iaws  of  Florida  affirmatively  show  that  the 
Legislature  of  this  state  had  the  authority 
and  discretion  to  at  any  time  It  saw  fit  en- 
large, reduce,  or  cbange  the  boundaries  or 
assessments  imposed  on  the  lands  within  the 
Everglades  drainage  district  so  long  aa 
vested  rights  were  not  materially  afTected. 

(21)  It  affirmatively  appears  from  the  alle- 
gations  In  the  bill  of  complaint  that  no  right 
given  the  complainant  under  chapter  7862  or 
chapter  6456  or  any  amendments  thereto 
have  been  arbitrarily  affected,  and  that  in' all 
things  pertaining  to  the  said  Bverglades 
drainage  district  and  the  interest  of  property 
holders  therein  the  Legislature  of  the  state 
has  at  all  times  acted  within  tba  discretion 
Imposed  and  vested  In  it 

On  the  28th  day  of  Febmaty,  1920,  the 
chancellor  entered  an  order  sustaining  the 
demurrer  to  the  bill  at  complaint,  and  al- 
lowing until  the  rule  day  In  Bfarch,  1920,  to 
amend  the  bill.  The  complainant  did  not 
amend,  but  entered  his  appeal  to  this  court. 
The  only  assignment  of  error  is  that  the 
court  erred  in  sustaining  the  demurrer  of 
the  defendants  to  the  complainant's  bill  of 
complaint 

[1,2]  (Chapter  6466  of  the  Acta  of  1918, 
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Lews  of  Florida,  as  amended  by  section  1 
of  chapter  7862  of  the  Acts  of  1919,  Laws  of 
Florida,  provides  for  the  establishment  ot 
the  Everglades  drainage  district,  for  the 
purpose  of  protecting  the  lands  embraced 
therein  from  the  effects  of  water,  for  agri- 
cultural and  sanitary  purposes,  and  for  the 
public  convenience  and  welfare,  and  for  the 
public  utility  and  benefit.  This  section  then 
proceeds  to  describe  Ote  lands  to  be  em> 
braced  within  the  said  drainage  district 

It  la  too  well  settled  to  admit  of  any  argu- 
ment that  the  drainage  and  reclamation  of 
swamp  and  overflow  lands  are  a  proper  ez< 
erdse  of  legislative  authority.  Lalnhart  v. 
Catts  et  al.,  78  Fla.  735,  75  South.  47 ;  Ha- 
gar  V.  Reclamation  District  108,  111  U.  S. 
701,  4  Sup.  Ct.  638,  28  L.  Ed.  569;  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  8.  112, 
17  Sup.  Gt  56,  41  U  Ed.  369 ;  Neal  T.  Van- 
sickle  et  aL,  72  Neb.  105,  100  N.  W.  200; 
Houck  V.  Litae  River  Drainage  District, 
239  n.  S.  254,  36  Sup.  Ct  58,  60  L.  Ed.  266; 
Mittman  v.  Farmer  et  al.,  162  Iowa,  364,  142 
N.  W.  901,  Ann.  Cas.  1915C,  p.  1;  Stewart 
V.  De  Land  Lake  Helen  Boad  and  Bridge 
District,  71  Xla.  158,  71  Spoth.  42 ;  Hopkins 
V.  Special  Boad  &  Bridge  District  No.  4,  73 
Fla.  247,  74  South.  '810;  Kroegel  et  aL  T. 
Wbyte  et  al.,  62  Fla.  527,  66  South.  408.  In 
this  case  this  power,  Inheroit  in  the  Legis- 
lature, is  not  denied,  bat  it  Is  claimed  that 
the  powM*  wat  not  exercised  in  harmony 
with  the  confltitntlonal  provisions  of  tills 
state.  Appellant  daima  that  tiie  provisions 
of  diapter  6466,  Acts  of  1918,  Laws  of 
Florida,  as  amended  by  chapter  7862  of  the 
Acts  of  1019,  Laws  of  Florida,  are  in  con- 
flict with  sections  20  and  21  of  article  3  of 
the  Constitution  of  Florida;  the  basis  of 
his  claim  being  that  these  are  special  or 
local  acts  within  the  meaning  of  the  Consti- 
tution, and  are  therefore  void.  We  do  not 
think  this  position  Is  tenable.  ^Hie  same 
question  was  directiy  Involved  in  the  case 
of  Lalnhart  v.  Catts  et  aL,  78  Fla.,  and  was 
disposed  of  by  this  court  on  page  748  of 
said  report,  75  South.  52,  adversely  to  the 
contention  of  counsel  for  appellant,  and  no 
good  reason  has  been  advanced  why  this 
former  decision  should  be  modified. 

It  is  claimed  that  the  statute  creating  and 
governing  the  Everglades  drainage  district 
violates  that  part  Qt  section  20  of  article  3 
of  the  Constitution  prohibiting  the  Legisla- 
ture from  passing  local  or  special  laws  rtia- 
tive  to  the  jurisdiction  and  duties  of  any 
class  of  c^cws,  excepting  municipal  officers, 
and  regulating  fees  of  Offlcn's  of  the  state 
and  county.  It  must  be  remembered  that 
the  drainage  district  in  question  Is  estab- 
lished directiy  by  the  Legislature'  of  the 
state,  its  creation  not  being  delegated  to  any 
local  boards  or  commissions,  and  that  the 
assessments  or  charges  upon  the  land  are 
fixed  and  imposed  directiy  by  the  Leglsta- 
tore  and  are  not  left  to  the  jndgmoit  or 


discretion  of  any  board  or  commlsslOB  to 
be  ascertained  and  fixed.  We  have  already 
passed  upon  this  questlMi  in  Lalnbart  v. 
Catts  et  aL,  supra,  holding  that — 

"The  duties  and  jurisdiction  or  power  of  the 
officers  in  question  do  not  differ  in  nature  or 
kind  from  those  of  a  like  dass  of  oflBcers  in 
the  state;  the  difference  is  in  degree,  not  kind." 

.  We  also  said: 

"The  establishment  of  the  drainage  district 
being  within  and  a  valid  exerdse  of  the  legis- 
lative power,  the  duties  and  compensations  pro- 
vided for  by  these  acts  are  'a  mere  inddent  to 
and  the  necessary  conctxnitant  with  the  power* 
we  have  held  above  to  exist  in  the  Legislature 
to  establish  the  drainage  district  and  to  carry 
oat  the  purpose  for  which  it  was  established." 
Lalnhart  v.  Catts  et  al.,  supra;  Kroegel  v. 
Whyte,  62  Fla.  527,  66  South.  40& 

Having  already  upheld  the  law  on  this 
point,  we  find  no  occasion  to  change  our 
opinion. 

[S]  It  is  further  claimed  by  the  appellant 
that  the  said  acts  violate  the  provisions  of 
sections  1,  2,  3,  and  5  of  arttde  9  of  the 
Constitution,  in  that  they  provide  for  taxa- 
tion which  Is  not  based  upon  a  uniform  and 
equal  rate.  This  court  several  times  has 
held  that  there  is  no  express  provision  in 
the  state  Constitution  as  to  special  assess- 
ments, nor  is  there  any  express  provision 
therein  as  to  the  formation  of  taxing  dis- 
tricts for  particular  purposes.  Stewart  v. 
De  Land  Lake  Helen  Road  and  Bridge  Dis- 
trict, 71  Fla.  158,  71  South.  42;  Edwards  v. 
City  of  Ocala,  58  Fla.  217.  60  Sooth.  421; 
Lalnhart  v.  Catts  et  al.,  78  Fla.  text  page 
740,  75  South.  62.  And  the  statutes  creat- 
ing taxing  districts  for  the  purpose  of  pro- 
viding' for  construction  and  maintenance  of 
public  highways  and  the  drainage  of  lands 
are  within  the  power  of  the  Legislature  to 
enact  and  there  is  no  constitutional  Inhibi- 
tion against  such  oiactments,  tor  where  a 
statute  does  not  violate  the  federal  or  state 
Constitution  the  legislative  will  is  supreme 
and  its  policy  is  not  subject  to  review  by 
the  court  whose  province  Is  not  to  regulate, 
but  to  effectuate  the  policy  of  the  law  as  ex- 
pressed by  valid  statutes.  State  t.  Atlantic 
Coast  Line  By.  Co.,  56  Fla.  017,  4T  South. 
969,  32  U  B.  A.  (N.  S.)  689;  Davis  v.  Fla. 
Power  Co.,  64  Fla.  246,  60  South.  769,  Ann. 
Cas.  1014B,  965.  The  assessment  made  un- 
der the  act  here  Involved  is  a  special  assess- 
ment for  local  benefits,  and  dees  not  come 
within  the  provisions  of  sections  1,  2,  8,  and 
6  of  article  9  of  the  Constitution.  It  is  fur- 
ther claimed  that  the  levy  is  made  arbitrari- 
ly and  without  regard  to  the  benefit  'Whldi 
might  be  derived.  We  have  already  held  In 
Lalnhart  r.  Catts  et  al.,  supra,  that  sections 
2,  3,  and  6  of  artide  9  of  the  Constitution 
apply  only  to  general  taxation  for  state, 
county,  and  munidpal  purposes,  and  have 
no  reference  to  special  assessments  for  local 
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purposes.  In  creating  fbla  drainage  district 
the  Legislature  has  divided  the  lands  into 
districts,  upon  which  the  taxes  are  levied, 
Into  four  classes  or  zones  for  the  pnrpose  ot 
apportioning  such  tax  burden  in  propor- 
tlon  to  the  special  benefits  which  said  lands 
will  receive  from  the  proposed  Improve- 
ments. As  was  said  in  Lalnhart  r.  Catts  et 
aL,  supra: 

"While  the  rate  varies  as  to  each  zone,  7et 
it  is  equal  and  uniform  as  applies  to  every  acre 
in  each  zone;  no  discriminations  in  favor  of 
any  particular  acre  or  tract  In  any  one  class 
or  eone  bemg  made.  Whether  or  not  this 
method  of  apportionment  is  tlie  most  Just  and 
equitable  that  can  be  devised,  it  is  not  within 
the  province  of  the  jndiciacy  to  determine." 

[4-1]  True,  whether  the  tax  be  a  special 
assessment  for  local  improvements,  or 
whether  It  be  for  general  taxation,  the  taxes 
must  be  uniform  In  the  sense  that  it  must 
be  Imposed  upon  the  property .  subject  to 
taxation  or  special  assessment,  so  that  the 
burden  or  charge  on  every  i»arcel  of  land 
win  bear  a  Just  proportion  to  that  Imposed 
on  every  other.  Lainhart  v.  Catts  et  aL, 
supra.  However,  it  Is  presumed  that  the 
Legislature  in  enacting  the  statute  duly  per- 
formed Its  duty.  There  being  no  constitu- 
tional prohibition  against  the  passage  of 
such  statute,  the  act  is  valid,  and  the  Legis- 
lature was,  and  of  necessity  must  have  been, 
the  Judge  of  the  amount  of  taxes  to  be 
levied  in  each  zone,  the  number  of  zones  to 
be  provided  for,  and  the  benefits  to  be  de- 
rived from  the  lands  in  the  different  zones 
by  the  Improvements  proposed.  Having 
done  this,  it  Is  not  within  the  province  of 
the  court  to  substitute  its  will  for  the  will 
of  the  Legislature. 

"The  court  must  assume  that  In  imposing 
local  assessments,  whereby  the  value  and  de- 
sirability of  the  land  will  be  increased,  the  Leg- 
islature designed  to  distribute  the  cost  there- 
of upon  the  land  in  proportion  to  the  special 
benefits  It  would  receive  frotn  the  system  of 
improvements."    Lainhart  v.  Catts  et  al.,  sapra. 

It  la  a  well-aettled  principle  that  the  I«g- 
Islatlve  determination  of  the  benefits  deriv- 
ed or  the  necessity .  and  advisability  of  a 
local  or  special  assessment  is  conclusive  and 
not  subject  to  review  by  the  courts  unless  It 
is  so  devoid  of  any  reasonable  basis  as  to 
be  esaentlaUy  arbitrary  and  an  abuse  of 
power.  Hagar  v.  Beclamatlon  District  No. 
4,  supra;  Spencer  v.  Mjerchant,  125  U.  S. 
845,  8  Sup.  Ct  921,  81  L.  £U.  763;  FallbroiA 
Irrigation  District  v.  Bradley,  supra; 
French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  21  Sup.  Ct.  625,  45  L.  Ed.  87S: 
State  ▼.  A.  C.  L^  By.  Co..  56  Fla.  617,  47 
South.  969,  32  li.  R.  A.  (N.  &)  689;  Davis 
V.  Fla.  Power  Co.,  04  na.  246,  60  South. 
759,  Ann.  Cas.  1914B,  965.  The  rule  as 
settled  in  this  state  in  the  case  of  Lainhart 
T.  Catts  et  aL,  mpn,  la  as  fMlowa: 


"In  the  dedsioB  of  this  ease  we  do  not  hold 
that  the  courts  are  not  open  to  review  every 
exercise  of  legislative  power  or  determination, 
for  as  it  is  said  in  Wagner  v.  Leser,  239  U.  8. 
207,  60  L.  Ed.  230,  "We  do  not  understand 
that  there  may  sot  be  cases  of  such  flagrant 
abuse  of  legislative  power  as  would  warrant 
the  intervention  of  a  court  of  equity  to  pro- 
tect the  constitutional  right  of  landowners,  be- 
cause of  arbitrary  and  wholly  unwarranted  leg- 
islation.' " 

"There  Is  a  wide  diiference  between  a  special 
tax  or  assessment  for  local  improvements  pre- 
scribed by  the  legislative  body,  having  full 
authority  over  the  subject,  and  one  dependent 
upon  the  judgment  and  actions  of  bodies  or 
instrumentalities  acting  under  delegated  power." 

There  are  no  allegations  in  the  bin  of 
complaint  wMch  would  warrant  the  court  in 
granting  the  relief  prayed.  Seferring  to  the 
facts,  we  find  that  the  Mil  alleles  that  this 
Everglades  drainage  district  embraces  about 
4,500,000  acres  of  land.  (Page  51  of 
transcript)  The  greater  portion  of  this 
land  is  aUeged  to  be  swamp  and  overflowed 
lands.  The  bill  of  complaint  shows  (page 
52)  that  one  of  the  tracts  owned  by  the  com- 
plainant embraced  within  this  Everglades 
district,  the  tract  described  as  No.  8,  con- 
taining 6  acres,  more  or  less,  and  assessed 
at  25  c«its,  is  dry  hammock  or  upland,  and 
can  and  will  rec^ve  no  benefit,  whatever, 
from  the  proposed  work  of  drainage  and 
other  improvements  provided  for  in  and  by 
the  said  acts.  Thus,  we  find  that  out  of 
4,000,000  acres  of  swamp  and  overflow 
lands  embraced  within  this  drainage  district 
there  are  only  5  acres  of  hammock  or  up- 
land, belonging  to  appellant,  that  are  spe- 
dflcally  designated  and  described  as  land 
that  should  not  be  embraced  in  the  district 
because  It  would  receive  no  benefits  there- 
from. We  cannot,  therefore,  by  any  reach 
of  the  imagination  conclude  that  the  assess- 
ment made  by  the  Legislature  is  so  devoid 
of  any  reasonable  basis  as  to  be  essentially 
arbitrary  and  an  abuse  of  power. 

It  Is  argued  by  the  appellant  that  chapter 
7862,  Laws  of  I^orlda,  cfianged  the  bound- 
aries of  the  former  drainage  district  and 
revised  bis  taxes  for  drainage  purpose  up- 
wards on'  his  lands  embraced  In  the  said  dis- 
trict. It  is  Immaterial  whether  the  district 
created  by  section  1,  c  7862,  placed  a  higher 
assessment  on  the  lands  embraced  In  the 
district  or  not.  It  has  already  been  stated 
that  the  Legislature  had  the  power  to  pass 
this  law.  Having  the  power  to  pass  it,  it 
also  had  the  power  to  fix  the  amount  of  the 
assessments,  and  the  power  to  fix  the  lines 
or  boundaries  wherever  it  saw  fit  so  long 
aa  it  did  not  overstep  the  bounds  of  reason 
BO  as  to  make  the  law  arbitrary  and  an 
abuse  of  power.  See  Lainhart  v.  Catta  et 
al.,  supra,  text,  78  Fla.  765,  76  South.  04; 
Houck  et  al.  v.  little  Biver  Drainage  Dis- 
trict, supra. 

It  ia  further  claimed  in  the  Ull  of 
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plaint  that  said  chapter  6456,  as  amended 
by  chapter  6957,  as  amended  by  chapter 
7862,  of  the  Laws  of  Florida,  does  not  pro- 
vide for  any  notice  or  hearing  by  the  own- 
ers of  lands  in  said  drainage  district  nor 
give  them  an  opportunity  of  a  hearing  in 
respect  to  the  selection  of  the  lands  assessed 
under  said  acts  or  upon  wliicb  said  acreage 
taxes  are  imposed,  and  alleges  that  the  Leg- 
islature acted  arbitrarily  and  without  a 
hearing  on  the  part  of  the  said  owners  of 
lands  within  the  said  drainage  district. 
This  position  is  not  in  tiarmony  with  the 
law.  There  la  no  provision  of  the  law 
whereby  the  Legislature  was  required  to 
give  the  owners  any  notice  before  enacting 
the  law.  The  Legislature  behig  presumed 
to  have  performed  Its  duty  correctly  is  pre- 
sumed to  have  made  an  investigation  for 
itself  and  to  have  determined  for  itself,  be- 
fore the  passage  of  the  act  complained  of, 
what  land  should  be  embraced  within  the 
drainage  district  and  what  assessment 
should  be  made  and  what  benefits  would  be 
received  by  the  owners  of  the  land.  The 
question  is  not  one  of  a  delegation  of  au- 
thority by  the  Legislature  to  some  board  or 
commission  to  levy  the  assessment,  for  un- 
der a  delegation  of  the  power  to  some  other 
Instrumentality  or  board  It  Is  probable  that 
notice  would  have  been  necessary  to  the 
owners;  but  where  the  district  was  created 
by  the  Legislature,  and  the  assessment  was 
made  by  the  Legislature,  and  all  things  done 
directly  by  the  lawmaking  body,  as  was  done 
in  this  case,  the  legislative  will  is  supreme 
and  there  can  be  no  question  of  failure  to 
give  notice.  Fallbrook  Irrigation  District  v. 
Bradley,  supra ;  Lainhart  v.  Catts,  supra ; 
Wagner  v.  Baltimore,  239  U.  S.  207,  36  Sup. 
Ct.  66,  60  L.  Ed.  230. 

[7]  It  Is  further  claimed  by  tlie  appellant 
that  this  act  deprives  him  of  hla  pr<^>erty 
without  due  process  of  law.  We  do  not 
think  this  complaint  is  well  founded,  for,  if 
the  act  of  the  Legislature  Is  valid  and  not  in 
contravention  of  any  of  the  provisions  of 
our  Constitution  or  the  federal  Ck)nstltutlon, 
then  it  cannot  be  said  that  it  deprived  the 
appellant  of  due  process  of  law.  "The  pro- 
visions of  the  organic  law  that  no  person 
shall  l>e  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  nor  denied  the 
equal  protection  of  the  laws,  are  not  Intend- 
ed to  hamper  the  state  in  the  discretionary 
exercise  of  any  of  their  appropriate  sover- 
eign governmental  powers  unless  substantial 
private  rights  are  arbitrarily  Invaded  by  il- 
legal or  palpably  unjust,  hostile  and  oppres- 
sive exactions,  burdens,  discriminations  or 
deprivations."  Courts  have  no  power  to 
annul  a  legislative  enactment  <»i  the  ground 
that  it  is  unreasonable  in  Its  terms  or  in  Its 
(q;)eratlon,  when  the  statute  does  not,  be- 
cause of  arbitrary  unreasonableness,  con- 
flict with  the  superior  force  of  the  constitu- 
tion as  to  higher  law.    Dutton  Phosphate 


Co.  v.  Priest,  67  Fla.  871,  65  South.  282; 
Wagner  v.  Baltimore,  239  U.  S.  207,  36  Sup. 
Ct.  66,  60  L.  Ed.  230;  Houck  et  aL  r.  Little 
Biver  Drainage  District,  supra. 

[I]  It  is  argued  by  the  appellant  that 
chapter  6466,  as  amended  by  chapter  6957, 
of  the  Iaws  of  Florida,  lays  down  specific 
provisions  for  the  issuance  of  bonds  and 
the  assessment  of  taxes  thereunder,  while 
chapter  7862  of  the  Laws  of  Florida  repeals 
all  of  the  provisions  of  the  said  chapt^ 
6456,  as  amended  by  diapter  6957,  Laws  of 
Florida,  relative  to  the  issuance  of  Ixmds 
and  assessments  of  taxes,  thereby  impairing 
a  vesi«d  right  of  appellant,  he  having  pur- 
chased with  the  understanding  that  the  rate 
of  taxation  was  fixed  thereon.  The  appel- 
lant does  not  give  a  clear  or  definite  state- 
ment as  to  how  he  obtained  such  an  under- 
standing. It  is  not  stated  whether  he  Iiad 
this  understanding  with  the  party  from 
whom  he  purchased  or  whether  with  some 
state  otBdal,  or  whether  he  got  this  under- 
standing from  chapter  6456,  Laws  of  Flori- 
da, as  amended  by  chapter  6957,  Laws  of 
Florida.  In  either  case  the  objection  of  the 
appellant  to  the  statute  would  be  futile. 
There  is  nothing  written  in  chapter  6957, 
I-A-wa  of  Florida,  upon  which  the  appellant 
could  base  a  reasonable  claim  that  the  rates 
of  taxation  on  the  land  he  purchased  were 
fixed  forever.  These  are  matters  whic^  are 
always  subject  to  change,  and  every  person 
who  purchases  real  estate  in  Florida  does 
so  subject  to  the  governmental  power  and 
authority  to  raise  or  change  the  taxes,  to 
Issue  bonds  that  would  be  a  lien  on  the  land, 
to  create  special  tax  school  districts,  and  to 
create  special  road  and  bridge  districts,  any 
and  all  of  which  would  have  the  effect  of 
increasing  the  rate  of  his  taxation. 

The  appellant  further  claims  in  his  biU 
that  section  4  of  the  said  act  conferring  the 
power  of  eminent  domain  is  unconstitutional 
because  it  is  alleged  to  be  in  violation  of 
section  29,  art  16,  of  the  Constitution.  Thte 
identical  question  was  before  the  court  In 
the  case  of  Lainhart  v.  Catts,  supra,  and 
the  court  held  that  it  was  useless  to  deter- 
mine the  question  as  no  fact  was  alleged  tn 
the  bill  Involving  the  exercise  of  this  right 
The  same  situation  exists  In  the  present 
case,  for  there  is  no  allegation  in  the  bill  of 
complaint  alleging  any  right  of  the  appel- 
lant is  beii^  Invaded  under  this  section; 
therefore  it  is  useless  to  pass  upon  the  ques- 
tion of  whether  section  4  is  unconstitutional 
or  not.  As  said  in  the  Lainhart  t.  Catts 
Case: 

"The  court  will  not  pass  upon  the  constita- 
tionality  of  a  part  of  an  act  in  a  proceeding 
which  does  not  involve  the  part  wliich  is  daim- 
ed  to  be  nnconstitutional,  if  the  part  remaininr 
is  ccnnplete  and  operative  within  iteelf." 

[(]  The  complainant  further  objects  to  the 
said  statute  t)ecause  the  act  authorizing  the 
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dralBAse  commlwaloPOT  to  expend  the  pro- 
ceeds derived  from  the  special  assessmoits 
'Without  a  special  appropriatian  of  the  IJeg- 
Islatare  is  in  violation  of  aectlon  4,  art  9,  of 
the  Constltuticni,  providing  that  "no  money 
shall  be  drawn  from  the  treasury  except  in 
pursuance  of  appropriations  made  by  law." 
This  identical  question  was  raised  In  the 
case  of  Lainbart  v.  Catts  et  al.,  supra,  text, 
73  Ma.  756,  75  South.  64,  and  was  decided 
by  the  court  adversely  to  the  contention  of 
the  appellant  here,  and  we  see  no  reason 
for  a  repetition. 

[11,11]  The  objection  that  the  title  to  the 
act  is  in  contravention  of  section  16  of  arti- 
cle 3  of  the  Constitution  is  not  well  found- 
ed. It  is  claimed  that  the  title  to  the  act 
relates  to  and  contemplates  a  general  law 
for  the  establishment  of  drainage  districts 
throBghout  the  state,  and  that  the  body  of 
the  act  establishes  only  a  single  drainage 
district  This  contention  la  unwarranted  by 
the  facts.  We  have  car^hilly  examined  the 
respective  titles  to  chapters  6466,  6957  and 
7862,  and  ncme  of  them  refer  to  the  creation 
of  more  than  one  drainage  district  The 
title  to  chapter  6456  was  involved  in  the 
case  of  Lainhart  v.  Oatts  et  al.,  supra,  text, 
73  Fla.  767,  75  South.  64,  and  it  was  upheld 
by  the  court  in  that  case,  and  we  can  find 
no  defect  or  supposed  defect,  in  the  titles  to 
chapters  6957  and  7862  that  was  not  dis- 
posed Of  in  that  case.  The  appellant  may 
bave\been  misled  because  of  the  language  in 
chapter  6456  reading  as  follows,  "An  act  to 
establish  the  Everglades  drainage  district  In 
this  state,"  and  by  the  language  in  the  title 
to  chapter  6957,  which  is  a  repetition  of  that 
Just  quoted,  and  by  the  language  in  the 
title  to  chapto:  7862  which  reads  as  follows, 
"Relating  to  the  creation  of  the  Everglades 
drainage  district  of  the  state  of  Florida." 
It  will  be  noticed,  however,  that  immediate- 
ly following  this  language  In  each  title  are 
the  words  "defining  Its  boundaries."  It  Is 
quite  clear,  therefore,  that  the  title  of  the 
act  refers  to  the  creation  of  a  single  drain- 
age district  and  not  a  number  of  drainage 
districts,  In  the  state  of  Florida.  If  the 
drainage  district  had  been  Intended  to  cover 
drainage  districts  throughout  the  entire 
state  of  Florida,  the  title  would  not  have 
contained  the  words  "defining  its  bound- 
aries." The  language  In  the  body  of  the  act 
is  not  in  any  manner  inconsistent  with  any- 
thing contained  in  the  title.  It  has  already 
been  held  by  this  court  that — 

"If  the  title  of  an  act  fairly  gives  notice  of 
the  snbject  of  the  act  ao  as  to  reasonably  lead 
to  an  inquiry  into  the  body  thereof,  it  is  all 
that  is  necessary." 

The  title  need  not  be  an  index  to  the  con- 
tents of  the  act  Butler  v.  Perry,  67  Fla. 
406,  66  South.  160;  Moodle  v.  Bryan,  50 
Fla.  293,  39  South.  929;  Lainhart  T.  Catts 
et  aL,  supra. 


Counsel  for  appellant  In  Qwlr  brief  com- 
plain that  the  said  acts  require  the  tax  col- 
lector to  collect  the  local  tax  along  with  the 
state  and  county  taxes,  and  that  the  local 
tex  is  put  on  the  tax  roll  and  collected  at 
the  same  time  that  county  taxes  are  collect- 
ed, and  the  collector  Is  not  authorized  to 
collect  the  county  taxes  without  collecting 
this  drainage  tax;  and  then  the  brief  con- 
tains this  further  assertion,  "This  Interferes 
with  the  collection  of  the  state  and  county 
taxes,  and  should  be  condemned."  If  by 
this  dalm  counsel  are  seeking  to  show  that 
the  state  and  county  taxes  are  intermixed 
and  Intermingled  with  the  drainage  tax, 
then  we  can  only  say  that  counsel  are  mls- 
teken  in  the  facts.  The  statute  section  1  of 
chapter  7306,  Laws  of  Florida  1917,  pro- 
vides for  the  method  of  assessment  of  drain- 
age taxes,  and  says,  "Such  tax  or  assess- 
ment shall  be  entered  upon  the  tax  roll  in  a 
separate  column  under  the  head  of  'Drain- 
age Taxes'  opposite  the  name  of  the  person 
or  persons  <xe  corporation  owning  such  land," 
except  where  the  lands  a>e  not  returned  for 
assessment  by  the  owner  or  his  legal  repre- 
sentettve,  and,  in  that  case,  to  be  assessed 
as  "unknown."  This  fixes  the  method  so 
that  the  drainage  tax  is  segregated  from 
the  stete  and  county  tax,  and  we  do  not 
think  it  Is  subject  to  the  objecttoa  argued. 
Neither  is  it  the  law  that  the  tax  collector 
cannot  collect  the  drainage  tax  without  col- 
lecting the  stete  and  county  texes,  nor  that 
the  collector  cannot  collect  the  stete  and 
county  texes  without  collecting  the  drainage 
tax,  for  in  section  10  of  chapter  646^,  as 
amended  by  chapter  6957,  as  amended  by 
chapter  7306,  Laws  of  Florida  1917,  It  Is 
provided  that — 

"The  tex  collector  is  authorized  to  receive 
drainage  taxes  and  issue  receipts  therefor  with- 
out reqnirmg  the  payment  of  other  taxes  at 
the  time  of  the  payment  of  such  drainage 
taxes." 

The  sale  is  also  entirely  separate  and  dis- 
tinct The  lien  given  is  not  superior  to  the 
lien  for  stete  and  county  taxes,  and  we  are 
unable  to  see  where  this  law  interferes  with 
the  collection  of  state  and  county  texes,  and 
counsel  in  their  brief  have  offered  no  au- 
thorities or  argument  which  would  throw 
any  light  upon  the  subject  In  the  absence 
of  any  showing  as  to  why  and  how  the  law 
interferes  with  the  collection  of  state  and 
county  texes,  we  deem  it  proper  to  hold 
that  the  position  of  counsel  in  this  reepeot 
Is  not  well  teken. 

Finding  no  error  In  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  bill  of 
complaint  the  order  of  the  court  bdow  la 
affirmed. 

BROWNE,  C.  J.,  TAYLOR  and  WHIT- 
FIBLD,  JJ,  and  PERKINS,  Circuit  Judge, 
concur. 

ELLIS  and  WEST,  JJ.,  disqualified. 
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NEiSEL  V.  MORAN,  Skeriff. 

(Supreme  Court  of  Florida.     Aug.  21,  1919. 
On  Rehearing,  June  28,  1920.) 

(Bj/ttaJm*  by  the  CoiirtJ 

1.  Constltutioaal  law  ®=»7 — Proposed  amend- 
ment  need  not  oontaln  prevision  for  submis- 
slOR  to  electors  of  state. 

The  state  Constitution  does  not  require  that 
proposed  amendments  thereto  shall  contain  ex- 
press provisions  for  their  submission  to  the 
electors  of  the  state  for  approval  or  rejection. 

2.  Constitutional  law  9=>48— Those  asserting 
uncoristltutionailty  must  prove  It  beyond  all 
reasonable  doubt. 

Those  who  assert  the  unconstitutionality  of 
a  statute  have  the  burden  of  showing  that  be- 
yond all  reasonable  doubt  the  statute  inevitably 
conflicts  with  some  designated  provision  of  the 
Constitution. 

3.  Constitutional  law  «s»38— Statute  not  In- 
valid unless  oonflloting  oonstltutlonal  provl- 
tloa  Is  spaclileaHy  pointed  out. 

A  statute  cannot  be  judicially  declared  be- 
yond tlie  power  of  the  Legislature  to  enact 
unless  some  provision  of  the  Constitution  which 
is  in  conflict  with  it  can  be  specifically  point- 
ed to. 

4.  Constitutional  law  ®=926— State  Legislature 
has  plenary  lawmaking  power,  subject  to 
state  and  federal  Constitutions. 

The  state  Legislature  has  plenary  lawmak- 
ing power,  subject  only  to  the  limitationB  im- 
posed by  the  state  and  federal  Constitutiona, 
and  may  enact  any  anticipatory  statutes  that 
are  not  forbidden  by  such  Constitutions. 

6.  ConstKntlonal  law  «=»46(I)--Untll  opera- 
tive statute  does  not  confliet  with  Constitu- 
tion. 

Conflicts  between  a  statute  and  organic  law 
do  not  arise  until  the  statute  becomes  opera- 
tive. 

6.  Constitutional  law  ®=>  1 2  — Constitutional 
provisions  should  be  Interpreted  to  aocom- 
pllsh  their  purpose. 

Constitutional  provisions  are  designed  to 
effectuate  practical  government  regulated  by 
law,  and  tliey  should  be  bo  interpreted  aS  to 
accomplish  and  not  to  defeat  their  purpose  or 
to  lessen  their  efficiency. 

7.  Intoxloating  liquors  <s=> 1 7— Constitution  held 
not  to  forbid  statute  tailing  effect  on  same 
day  oonstituiiondl  provision,  as  amended,  be- 
came effective. 

Original  article  19  of  the  state  Constitu- 
tion was  superseded  January  1,  1919,  by  amend- 
ed article  19,  which  had  been  adopted  by  the 
electors  of  the  state  at  the  general  election  held 
November- 5,  1918,  to  "go  into  effect  on  the 
first  day  of  January,  A.  D.  1919";  and  original 
article  19  did  not  forbid  the  enactment  of  the 
statute  designated  as  chapter  7736,  entitled 
"An  act  to  malce  effective  the  nineteenth  arti- 
cle of  the  Constitution  of  this  state,  as  amend- 
ed at  the  general  election  held  November  fifth, 
nineteen  hundred  and  eighteen,"  etc.,  enacted 


at  the  special  session  held  in  November  and 
December  of  1918,  and  approved'  December  7, 
1918,  which  statute  by  virtue  of  section  18  of 
article  S  of  the  state  Constitution  "specifically 
provided  in  such  law,"  that  it  should  "go  into 
effect  on  the  first  day  of  January,  A.  D.  1919," 
the  day  amedded  article  19  became  eftective  as 
organic  law. 

On  Behearing. 

(tiyUabm  by  Eiitorial  Staff.) 

8.  Constttutlenal  law  «=987— Right  to  aoqolre, 
possess,  and  protevt  property  may  b«  reg- 
ulated. 

The  constitutional  right  to  acquire,  posaess, 
and  protect  property  does  not  forbid  the  xega- 
lation,  under  the  poUce  power,  of  property  that 
is  harmful  in  its  use. 

9.  Statutes  ^=>25&— Act  hais  no  foroa  natfl  hy 
[ta  terna  It  takaa  affeot. 

A  statute  has  not  ex  proprio  vigore  any 
force  until  it  becomes  the  law  of  the  land  and 
that  is  when  by  its  terms  it  tallies  effect,  and  it 
is  to  be  understood  as  spealcing  from  the  time 
it  goes  into  operation,  and  not  from  the  time 
of  its  passage. 

10.  Constitutional  law  ^=>2A — Statute  not  In- 
valldatad  by  subsequent  amendment  to  Con- 
stitution. 

A  statute  vtUid  when  enacted  and  made  ef- 
fective is  not  invalidated  by  a  subsequent 
amendment  to  the  Constitution,  unless  the 
amendment  is  designed  to  have  that  effect. 

Browne,  0.  J.,  and  Taylor,  J.,  dissenting. 

Error  to  Circuit  Court,  Dade  County;  H. 
Pierre  Branning,  Judge. 

Habeas  corpus  by  W.  H.  Nelsel  against  D. 
W.  Moran,  as  sheriff  of  Dade  county.  From 
an  order  remanding  petitioner  to  the  cus- 
tody of  the  sherifl,  petitioner  brings  error. 
Affirmed. 

Nelsel  was  convicted  In  the  crlmlnftl  court 
of  record  of  Dade  county  upon  an  Informa- 
tion charging,  in  one  count,  tliat  on  March 
21,  1919,  he  had  'in  his  possession,  custod.v, 
and  control  in  Dade  county,  state  of  Fla., 
certain  alcoholic  and  intoxicating  liquors 
and  beverages,  to  wit,  ninety-seven  (97) 
quarts  of  whisky,"  and,  In  another  count, 
that  on  March  21, 1919,  in  Dade  county,  Fla., 
he  "did  then  and  there  transport,  cause  to  be 
transported,  and  was  then  and  there  con- 
cerned in  the  transportation  from  a  point  In 
the  state  of  Florida,  to  wit,  some  point  lo- 
cated on  the  Florida  East  Const  Railroad, 
running  from  Jacksonville,  Fla.,  to  Miami, 
Fla.,  certain  alcoholic  and  intoxicating  liq- 
uors and  beverages,  to  wit,  ninety-seven  (97) 
quarts  of  spirituous  liquor,  commonly  called 
whisky,"  etc.,  contrary  to  the  statute.  He 
sought  imsuccessfuUy  a  discharge  from  cus- 
tody by  habeas  corpus  proceedings  in  the  cir- 
cuit court,  upon  the  groimd  that  the  statute 
on  which  the  conviction  is  predicated,  is 
unconstitutional  and  void.     The  statute  Js 
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chapter  7786,  approved  December  7,  ISIS, 
acts  ot  an  extra  aeaslon  of  the  Legi^tnre^ 
cooTened  by  tbe  Ctoremor,  and  held  begin- 
ning November  25,  1918.  A  wilt  of  error 
was  duly  allowed  and  taken  to  the  order  re- 
mandistr  the  i>etltioaer  to  tbe  custody  of 
tbe  sheriff  by  vlrtne  of  the  conviction  above 
stated. 

Hie  provfelotts  of  the  Constitution  and  of 
the  statute  to  be  c«rtisidered  are  as  follows: 

Amendments  to  tbe  Constitutioa. 
"Either  branch  of  the  Legislature,  at  a  reg- 
ular session  thereof,  may  propose  amendments 
to  this  Constitution;  snd  if  tbe  same  be  agreed 
to  by  three-fifths  of  all  tbe  members  elected 
to  each  house,  such  proposed  amendments  shall 
be  entered  upon  their  respective  journals  with 
the  yeas  and  nays,  and  published  in  one  news- 
paper in  each  county  where  a  newspaper  is 
published,  for  three  months  immediatsly  pre- 
ceding the  next  general  election  of  representa- 
tives, at  which  election  the  same  shall  be  sub- 
mitted to  the  electors  of  the  state,  for  ap- 
proval or  rejection.  If  s  majority  of  the  elec- 
tors voting  upon  tbe  amendments  at  such  elec- 
tion sball  adopt  the  amendments  the  same  shall 
become  a  part  of  the  Constitution.  The  pro- 
posed amendments  shall  be  so  submitted  as 
to  enable  the  electors  to  vote  on  each  amend- 
ment separately."  Section  1,  art.  17,  Con- 
stitntion  of  1885. 

Original  article  19  ot  the  Constituticm  to 
aa  follows: 

■Oiocal  Option. 

"Section  1.  The  board  of  county  comndsaion- 
ers  of  each  county  tn  the  state,  not  oftener 
than  once  in  every  two  years,  upon  the  ap- 
plicatioB  of  one-fourth  of  th«  registered  voters 
of  any  county,  shall  call  and  provide  for  an 
election  in  the  county  in  which  application  is 
made,  to  decide  whether  the  sale  of  intoxicat- 
ing liquors,  wines,  or  beer  shall  be  prohibited 
therein,  the  question  to  be  determined  by  a 
majority  vote  of  those  voting  at  the  election 
called  under  this  section,  which  election  shaB 
be  conducted  in  the  manner  prescribed  by  law 
for  holding  general  elections:  Provided,  that 
intoxicating  liqaors,  either  spirituous,  vinous, 
or  malt,  shall  not  be  sold  in  any  election  dis- 
trict in  which  a  majority  vote  was  cast  against 
the  same  at  tbe  said  election.  Elections  under 
this  section  shall  be  held  within  sixty  days 
from  the  time  of  presenting  said  application, 
but  if  any  such  election  should  thereby  take 
place  within  sixty  days  of  any  state  or  na- 
tional election,  it  shall  be  held  within  sixty 
days  after  any  such  state  or  national  election. 

"Section  2.  The  liegislatnre  shall  provide  nec- 
essary laws  to  carry  out  and  enforce  the  pro- 
visions of  section  one  of  this  article." 

Tbe  Amendment  to  article  18  to: 

"Senate  Joint  Resolution  No.  4. 

"A  ioint  resolution  proposed  amendment  to  the 
Constitution  of  Florida 

"Be  it  resolved  by  tbe  Legislature  of  the 
state  of  Florida: 

rrhat  article  19'  of  the  Constitution  of  ithe 


'.  KORA37  341 

Ba) 

state  of  Florida,  be  and  the  same  to  hereby 
amended  so  as  to  read  as  follows: 

"Article  18,  section  1.  The  msnufactnre,  salf^ 
bsrter  or  exdiange  of  sll  alcoholic  or  intoxicat- 
ing liquors  and  beverages,  whether  spiritnous, 
vinous  or  malt,  are  hereby  forever  prohibited  in 
tbe  state  of  Florida,  except  alcohol  for  medi- 
cal, scientific  or  mechanical  purposes,  and  wins 
for  sacramental  purposes;  the  sale  of  which 
alcohol  and  wine  for  the  purposes  sforessid, 
shall  be  regalated  by  law. 

"Sec.  2.  The  Legislature  shall  enact  suitablo 
laws  for  the  enforcement  of  the  provisions  of 
this  article. 

"Sec  8.  Thto  article  shall  go  into  effect  on 
tbe  first  day  of  January,  A.  D.  1919. 

"Approved  April  18,  1917." 

See  Laws  1917,  p.  328. 

The  above  ameiidment  to  the  ConstltaticKi 
was  adopted  by  tbe  electors  of  the  state  at 
the  general  election  held  November  5,  1918. 

"Chapter  7786,  Acta  of  1918. 

"An  act  to  make  effective  the  nineteenth  arti- 
cle of  the  Constitution  of  this  state,  as 
amended  at  the  general  election  held  No- 
vember fifth,  nineteen  hundred  and  eighteen, 
and  to  prohibit  the  manufacture,  sale,  bar- 
ter or  exchange,  the  transportation  into  this 
state,  or  from  one  point  to  another  point 
within  the  state,  and  the  possession  of  al- 
coholic or  other  intoxicating  liquors  or  bev- 
erages," etc. 

"Be  it  enacted  by'  the  Legislature  ot  the 
state  of  Florida: 

"Section  1.  That  it  shaU  be  unlawful  for  any 
person,  sssociation  of  persons,  or  corporation, 
or  any  agent  or  empIoy6  of  any  person,  associ- 
ation of  persons  or  corporation,  to  manufac- 
ture, sell,  barter  or  exchange,  or  cause  to  be 
manufactured,  sold,  bartered  or  exchanged,  or 
in  anywise  to  be  concerned  in  the  manufacture, 
sale,  barter  or  exchange,  or  to  transport,  cause 
to  be  transported,  or  in  snywise  be  concerned 
in  the  transportation,  from  any  point  in  this 
state  to  any  other  point  in  this  state,  or  to 
any  point  in  this  state  from  any  point  with- 
out the  state  whether  in  another  state,  terri- 
tory, possession  of  the  United  States,  or  for- 
eign country,  any  alcoholic  or  intoxicating  liq- 
uors or  beverages,  whether  spirituous,  vinous 
or  molt,  except  as  is  hereinafter  provided." 

"Sec.  3.  That  it  shall  be  unlawful  for  any 
person,  association  of  persons,  or  corporation, 
or  any  agent  or  eaployi  of  any  person,  sssoci- 
stien  of  persons,  or  corporation,  to  have  in 
his,  her,  their,  or  Its,  possession,  custody  or 
control,  in  this  state,  any  alcoholic  or  intoxi- 
cating liquors  or  beverages,  except  as  to  here- 
inafter provided." 

"Sec.  6.  That  nothing  contained  in  this  act 
shall  be  construed  to  make  unlawful  the  manu- 
facture, sale,  barter  or  exchange,  or  to  cause 
to  be  mannfsetured,  sold,  bartered  or  exchang- 
ed, or  to  be  in  anywise  concerned  in  the  manu- 
facture, sale,  barter  or  exchange,  or  to  trans- 
imrt,  cause  to  be  trsnsported,  or  to-be  in  sny- 
wise concerned  in  the  transportation,  from  sny 
point  in  thto  state  to  any  other  point  in  this 
state.  •  *  •  And  nothing  contained  in  this 
act  shaU  be  construed  to  make  it  unlawful  for 
any  person  over  the  age  of  twenty-one  years 
to  possess,  have  in  custody  or  control,  ia  such 
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person's  bona  fide  residence,  for  the  personal 
nse  of  himself,  or  herself,  and  family,  and  not 
to  be  disposed  of  to  any  other  person  in  any- 
way, not  exceeding  four  quarts  of  distilled  al- 
coholic or  intoxicating  liquors  or  beyerages  and 
twent7  qnarta  of  malt  or  fermented  alcoholic 
or  intoxicating  liquors  or  beverages,  either  or 
both,  but  this  shall  not  be  construed  to  permit 
any  such  person  to  possess,  have  in  custody  or 
control,  more  than  the  maximum  quantity  of 
the  particular  class  of  liquors  herein  mention- 
ed.   ••    • 

"Sec.  18.  That,  when  not  otherwise  herein 
specifically  provided,  any  person,  association  of 
persons,  or  corporation,  and  any  agent  or  em- 
ployg  of  any  person,  association  of  persons,  or 
corporation,  who  shall  violate  any  of  the  fore- 
going provisions  of  this  act  herein  declared 
to  be  unlawful,  or  to  be  a  misdemeanor,  or 
which  imposes  a  duty  upon  any  officer  or  any 
person,  shall  upon  conviction  be  deemed  guilty 
of  a  misdemeanor  and  punished  by  a  fine  not 
exceeding  five  hundred  dollars  oc  by  imprison- 
ment in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprison- 
ment   •    •    • 

"Sec.  22.  That,  if  for  any  reason,  any  sec- 
tion or  provision  of  this  act  shall  be  adjudged 
unconstitutional,  or  otherwise  inoperative,  such 
fact  shall  not  be  held  to  affect  any  other  sec- 
tion or  provision  in  this  act  contained,  but  the 
same  shall  remain  in  full  force  and  effect  as 
if  the  section  or  provision  adjudged  unconstl- 
tntional  or  inoperative  had  not  originally  been 
incorporated  in  this  act" 

"Sec.  24.  This  act  shall  go  into  effect  the 
first  day  of  January,  A.  D.  1919. 

"Approved  December  7,  1918." 

R.  B.  Gantier  and  Bart  A.  Blley,  both  of 
Miami,  for  plaintitC  In  error. 

Van  C.  Sweariugen,  Atty.  Gen.,  and  D. 
Stuart  Glllis,  Asst  Atty.  Gen.,  for  defendant 
In  error. 

WHITFTELD,  3.  (after  stating  the  facts  as 
above).  [1]  There  Is  a  preliminary  conten- 
tion that  the  amendment  to  article  19  of  the 
state  Constitution  proposed  by  the  Legisla- 
ture in  1917,  and  adopted  at  the  polls  Novem- 
tter  6,  1918,  to  "go  into  effect"  January  1, 
1919,  is  Invalid,  because  it  was  not  proposed, 
submitted,  and  ratified  in  accordance  with 
article  17  of  the  state  Constitution,  in  that 
the  Legislature  In  proposing  the  amendment 
to  article  19  did  not  "determine  upon  the  sub- 
mission of  the  amendment  to  the  people  for 
ratification  or  rejection." 

The  Constitution  requires  that  proposed 
amendments  to  the  Constitution  by  the  Legis- 
lature shall  "be  agreed  to  by  three-fifths  of 
all  the  members  elected  to  each  house,"  that 
"rach  proposed  amendments  shall  be  entered 
ap<»  their  respective  journals  with  the  yeas 
and  nays," 'and  Oiat  "the  same  shall  be  sub- 
mitted to  the  electors  of  the  state,  for  ap- 
proval or  rejection."    Article  17,  {  1. 

■Whether  previous  proposed  amendments  to 
the  Constitution  have  or  have  not  in  terms 
provided  specifically  for  theix  submission  to 


the  electors  of  Hie  state  tat  aiq^toval  or  re- 
jection is  immaterial  here,  as  tlie  Constitution 
does  not  regiuire  the  proposed  amendments  to 
contain  express  provisions  for  their  submis- 
sion to  the  electors.  The  general  election  law' 
makes  provision  for  appropriately  placing  any 
pr(H)osed  amendments  to  the  Gonstltutlon  on 
the  ofBdal  ballots  to  be  cast  at  general  Sec- 
tions; and  the  proper  officers  of  the  state 
and  counties  have  authority  and  duty  under 
the  general  election  laws  to  submit  duly  pro- 
posed amendments  to  the  Constitntion  to  the 
electors  of  the  state  for  approval  or  rejec- 
tion. See  section  21,  art.  4;  section  1,  art. 
17,  Const  1885 ;  sections  74,  79,  218,  afia  sec- 
tion 219  as  amended  in  1907;  sections  220, 
230,  242,  Gen.  Stats.  1906 ;  chapter  5405,  Acts 
of  1906  (Comp.  Laws  1914,  SS  218a.  218b); 
State  ex  rel.  Adams  v.  Herried,  10  S.  D.  109, 

72  N.  W.  93 ;  Crawford  v.  GUchrlst  64  Fla. 
41,  69  South.  963,  Ann.  Cas.  1914B,  916. 
Amended  article  19  was  legally  proposed, 
enbmitted,  and  adopted  as  a  part  of  the  Con- 
stitution. 

In  Ex  parte  Francis,  76  Fla.  304,  79  Sonth. 
753,  2  A.  L.  R.  1068,  it  was  held  that,  in  pro- 
viding for  prohibitions  of  the  sale  of  intosir 
eating  liquors  in  counties  by  local  option  elec- 
tions, original  article  19  of  the  Constitution 
by  implication  restrained  the  police  power  of 
the  state  and  forbade  legislation  regulating 
the  possession  and  the  transportation  of  such 
liqnors  in  counties  where  the  sale  thereof  was 
unlawful.  But  this  construction  was  not  pnt 
upon  amended  article  19  which  forbids  tlie 
manufacture,  sale,  barter,  or  exchange  of  in-, 
tozicating  liquors;  and  the  statute  now  con- 
sidered, in  so  far  as  it  regulates  the  posses- 
sion of  intoxicating  liquors,  was  sustained  as 
a  valid  exercise  of  the  x>ollce  power,  thou^ 
the  validity  of  the  statute  with  refer«ice  to 
the  thne  of  its  enactment  was  not  then  ques- 
tioned. Marasso  v.  Van  Pelt,  77  Fla.  432,  81 
South.  629. 

It  is  omtended  that  the  statute  is  void  be- 
cause it  was  passed  while  original  article  19 
was  in  force,  though  the  statute  did  not  take 
effect  or  become  operative  until  original  ar- 
ticle 19  had  been  superseded  by  amended  ar- 
ticle 19,  with  which  amended  article  the  stat- 
ute does  not  conflict. 

[2]  Those  who  assert  the  unconstitutional- 
ity of  a  statute  have  the  burden  of  showing 
that  beyond  all  reasonable  doubt  the  statute 
inevitably  conflicts  with  some  designated  pro- 
visl<m  of  the  Constitution.  12  C.  J.  797; 
Peninsular  Casualty  Co.  v.  State,  68  Ha.  411, 
67  South.  165 ;  State  ex  rel.  Simpson  v.  Ack- 
erly,  69  Fla.  23,  67  South.  232 ;  State  ex  rel. 
Clarkson  v.  PhilUps,  70  Fla.  340,  70  South. 
367,  Ann.  Cas.  1918A,  138;  City  of  Jadcson- 
ville  V.  Bowden,  67  Fla.  181,  64  South.  768, 
L.  R.  A.  1916D,  913,  Ann.  Cas.  1915D.  99; 
Pinellas  Park  Drainage  Dlst  v.  Kessler,  69 
Fla.  658,  68  South.  668;    Lalnhart  v.  Gatts, 

73  Fla.  735, 75  Sooth.  47 ;  Andorson  t.  City  of 
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Ocala,  er  Fla.  204,  84  Sonth.  775,  62  L.  B.  A. 
(N.  S.)  287 ;  Ex  parte  Pricha,  70  Fla.  265,  70 
Sonth.  406 ;  County  Com'rs  of  Duval  County 
V.  City  or  JacksonvlUe,  36  Fla.  196, 18  South. 
839,  29  L.  R.  A.  416;  Peninsular  Industrial 
Ins.  Co.  ▼.  State,  «.  Fla.  376,  65  South.  898 ; 
Undsley  t.  Natural  Carbonic  Gas  Co.,  220 
U.S.  61,  31  Sup.  Ct.  337.  65  L.  Ed.  369,  Ann. 
Cas.  1912C,  160. 

A  statute  cannot  be  judicially  declared  be- 
yond the  power  of  the  Legislature  to  enact, 
unless  some  provlalon  of  the  Constitution 
which  ia  In  conflict  with  it  can  be  spedflcally 
pointed  to.  Cleveland  v.  City  of  Watertown, 
222  N.  Y.  159, 118  N.  E.  500,  Ann.  Cas.  1918E, 
574;  Wooten  v.  Stat^  24  Fla.  335,  text  345, 
6  South.  39,  1  L.  B.  A.  819 ;  Schmitt  y.  Cook 
Brewing  Co.,  120  N.  E.  19,  3  A.  U  R.  270. 

[S]  The  federal  Constitution  (article  1,  |  1) 
provides  that  "all  legislative  powers  herein 
granted  shall  be  vested  in"  the  Congress. 
The  state  Constitution  (article  3,  f  1)  provides 
that  "the  legislative  authority  of  this  st&te 
■ball  be  vested  in"  the  Legislature.  Differing 
from  the  federal  Constitution  in  this  partic- 
ular, tiie  state  Constitution  does  not  grant 
particular  lawmaking  powers  to  the  legisla- 
tive body.  The  state  Onistitntlon  merely  im- 
poses specified  limitations  up(Mi  the  general 
lawmaking  power  of  the  state  that  Is  vested 
In  the  L^slature;  and  those  limitations  do 
not  forbid  the  passage  of  statutes  of , the  na- 
ture here  considered.  120  N.  E.  19,  8  A.  Lu 
B.  270. 

The  state  L^dslatnre  has  plenary  law- 
making power,  subject  oalj  to  the  limltatioiui 
Imposed  by  the  state  and  federal  Constitu- 
tions, and  may  enact  any  antidpatoiy  stat- 
utes that  are  not  forbidden  by  soch  Constlta- 
tions.  The  state  Constitution  expressly  pro- 
vides for  the  enactment  of  statutes  to  take 
effect  after  their  passage  and  approval,  and 
uttear  the  final  adjournment  of  the  session  of 
the  Legislature  at  which  they  were  enacted. 
Anticipatory  statutes  are  not  forbidden ;  nor 
are  they  contrary  to  the  letter  or  to  tbe  spirit 
of  the  state  (Constitution;  but  the  enactment 
«f  statutes  to  take  effect  at  times  subsequent 
to  their  enactment  is  expressly  contemplated 
by  the  CJonstitution.  Udder  section  18  of  art!- 
de  8  of  the  state  C!onstltution,  if  this  statuta 
had  not  expressly  provided  that  it  should  take 
effect  on  January  1,  1919,  It  would  not  have 
taken  effect  until  some  day  in  February,  1919, 
sixty  days  after  the  final  adjournment  of  the 
session  of  the  Legislature  at  which  it  was 
Mulcted,  and  until  original  article  19  had  been 
In  force  more  than  a  month. 

[4,  6]  If  tbe  Legislature  had  power  to  enact 
this  statute  after  amended  article  19  took  ef- 
fect, January  1,  1919,  to  make  the  article  ef- 
fective in  its  enforcement,  as  the  amendment 
•aqkressly  provides,  no  reascm  is  perceived 
why  the  same  Legislature,  under  its  general 
lawmaking  power,  could  not  legally  enact  the 
statute  iB  December,  1918,  to  take  effect  Jan- 


uary 1,  1919,  concurrently  with  amended 
article  19,  which  had  already  on  November  6. 
1918,  been  adc^ted  at  the  polls  to  take  effect 
inevitably  on  January  1,  1919.  Tbe  Legisla- 
ture that  enacted  the  statute  was  the  same 
body  that  was  in  commission  when  and  after 
amended  article  19  became  effective ;  and  tbe 
amended  article  commands  the  Legislature  to 
enact  suitable  laws  for  the  enforcement  of 
the  provlsiiMiB  of  the  article  as  amended.  The 
enactment  merely  anticipates  the  effective- 
ness of  the  command  of  amended  article  19, 
and  in  doing  so  violated  no  provision,  of  at- 
ganlc  law.  Statutes  that  do  not  violate  the 
Constitution  are  the  law  of  the  land,  and 
should  be  made  effective  as  such.  Otherwise 
the  Legislature,  as  tbe  lawmaking  power 
would  not  be  a  co-ordinate  department  of  the 
government. 

When  chapter  7736  was  passed  and  ^^ 
proved,  December  7,  1918,  the  amendment  to 
article  19  of  the  Constitution  had  already 
been  adopted,  November  5,  1918,  to  take  ef- 
fect Jantiary  1, 1919 ;  therefore  the  cases  cit- 
ed for  iflaintiil  in  error,  in  which  ammd- 
ments  to  the  Constitution  were  adopted  after 
unconstitutional  statutes  bad  been  passed  and 
made  operative,  are  not  authority  for  holding 
that  the  statute  here  approved  December  7, 
1918,  to  take  effect'  January  1,  1919,  is  void 
because  In  conflict  with  article  19  before  its 
amendment,  which  amendment,  though  adapt- 
ed November  6,  1918,  did  not  take  effect  till 
January  1,  1919.  Tbe  (Tonstltntion  did  not 
forbid  the  passage  of  statutes  of  this  char- 
acter, as  it  does  of  certain  special  w  local 
laws  (section  20,  art  8);  and  the  C<nstltu- 
tion  expressly  provides  that  enactments  may 
become  laws  as  stated  therein,  and  that  such 
laws  may  take  effect  or  become  operattre  at 
future  times,  as  spedfled  in  the  laws.  Sec- 
tions 18  and  28,  art  8. 

[S,  7]  Tbe  statute  did  not  take  effect  and 
was  not  In  force  at  any  time  while  original 
article  19  was  a  part  of  the  organic  law. 
That  is  the  differoice  between  this  case  and 
others  dted  in  argument  The  validity  of  the 
statute  is  to  be  determined  by  tbe  organic 
provisions  in  force  at  the  time  the  statute 
took  effect  or  became  operative,  and  not  at  tbe 
time  of  Its  passage;  and  as  the  amendment 
to  artlde  19  became  effective  and  operative 
concurrently  with  the  statute,  the  provisions 
of  original  article  19  do  not  affect  the  validity 
of  the  statute.  The  status  of  this  statute  is 
as  though  it  had  been  enacted,  approved,  and 
made  effective  or  operative  January  1,  1919, 
the  day  amended  article  19  tocA  ^ed,  en- 
tirely superseding  original  article  19  of  the 
Constitution.  Conflicts  l>etween  a  statute  and 
organic  law  do  not  arise  until  the  statute  be- 
comes operative.  Sammia  v.  Burnett,  82  Fla. 
458,  460, 14  South.  90,  22  L.  R.  A.  48 ;  Thomp- 
son v.  State,  56  Fla.  107,  47  South.  816 ;  Thorp 
V.  Smith,  64  Fla.  154,  59  South.  198;  In  re 
Alexander,  63  Fla.  647,  44  South.  176;  Car- 
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gill  ▼.  Power,  1  Midi.  369;  Gilbert  v.' Acker- 
man,  159  N.  Y.  118,  53  N.  B.  753,  45  L.  R.  A. 
118. 

As  the  ftmendment  to  article  19  bad  been 
adopted  by  the  electors  of  the  state  Novem- 
ber 6,  1918,  to  take  effect  January  1,  191fl, 
It  was  inevitable  that  It  would  be  effective  at 
that  time;  and  as  the  amendment  required 
the  enactment  of  "suitable  laws"  for  Its  en- 
forcement, and  as  the  regular  session  of  the 
Legislature  would  not,  under  the  Constitu- 
tion, convene  till  April,  1919,  it  was  within 
the  lawmaking  power  of  the  Legislature  at 
the  extra  session  in  December,  1918,  to  en- 
act "suitable  laws"  to  enforce  the  provisions 
of  article  19  as  amended  when  it  took  ^ect 
January  1,  1919.  The  statute  here  assailed 
approved  December  7,  1918,  is  a  suitable  law 
to  enforce  the  provisions  of  article  19  as 
amended,  and  by  the  terms  of  fbe  statute 
It  is  enacted  "to  make  effective  the  nine- 
teenth article  of  the  Constitution  of  this 
state,  as  amended  at  the  general  election 
held  November  fifth,  nineteen  hundred  and 
eighteen,"  etc.,  and  by  its  express  provisions 
It  did  not  take  effect  tU'l  January  1,  1919, 
when  the  amendment  to  article  19  itself  be- 
came effective.  Its  pottage  was  not  forbid- 
den by  organic  law,  and  its  effectiveness  con- 
forms to  the  requirementB  of  article  19  of 
the  Constitution  as  amended.  See  Pratt  v. 
AQen,  13  Conn.  119. 

The  Constitution  vests  the  general  law- 
making power  of  the  state  in  the  Legislature, 
and  eitpressly  authorizes  the  enactment  of 
laws  to  take  effect  or  to  become  operative  at 
a  time  subsequent  to  their  enactment  and 
approval.  Section  18,  art.  3.  See,  also,  Bar- 
bour V.  State,  249  U.  S.  454,  39  Sup.  Ct  816, 
«8  Ix  Bd.  704. . 

This  Is  not  a  case  where  a  subsequently 
adopted  amendment  to  a  Constitution  la  In- 
effectual to  give  validity  to  a  previously  en- 
acted void  statute  which  purported  to' take 
effect  before  the  Constitution  is  amended, 
and  Is  not  referred  to  In  or  validated  by  the 
amendment  to  the  Constitution  (see  12  O. 
J.  727);  but  It  is  a  case  where  a  constitu- 
tional  amendment  had  been  duly  adopted  by 
the  electors  of  the  state,  to  take  effect  in- 
evitably at  a  future  fixed  date,  and  between 
the  adoption  of  the  amendment  to  the  Con- 
stitution by  the  electors  and  the  date  It 
became  effective  to  entirely  supersede  the 
former  article  19  of  the  Constitution,  the 
lieglslature  without  violating  any  provi> 
sion  of  the  Constltutloo  enacted  a  suit- 
able law  to  enforce  the  provisions  of  the 
amendment  to  the  Constitution,  the  law  to 
take  effect  concurrently  with  the  amendment 
to  the  Constitution.  See  Corrells  v.  State, 
78  Fla.  — ,  82  South.  601 ;  Marasso  v.  Van 
Pelt,  77  Fla.  432,  81  South.  620.  Chapter 
7736  by  its  express  terms  could  not  have 
l>eeu  effective  at  any  moment  of  time  when 
vrigtnal  article  19  was  In  force,  so  there 


could  be  no  conflict  between  original  article 
10  and  chapter  7736.  Larrabee  t.  Talbott, 
6  GIU  (Md.)  426,  46  Am.  Dec.  637;  36  Cyc 
1192;  State  v.  Northern  Pac.  E.  Co.,  36 
Mont.  582,  93  Pac.  945,  15  L.  R.  A.  (N.  8.) 
134,  text  138,  13  Ann.  Cas.  144. 

In  this  case  the  amendment  to  artide  19 
contemplated  the  enactment  of  regnlationa 
to  enforce  Its  provisions  when  the  artlde  be- 
came ^ective,  and  the  passage  of  such  regu- 
lations before  the  organic  amendment  took 
effect,  the  enactment  to  take  effect  concur- 
rently with  the  organic  amendment,  does  not 
render  the  statute  void,  even  though  it  may 
have  been  in  conflict  with  the  original  artlde 
19,  if  the  statute  had  been  made  effective  or 
operative  before  the  amendment  to  article 
19  took  effect 

In  Reade  v.  City  of  Durham,  173  N.  O.  668, 
92  S.  B.  712,  die  statute  was  sustained  be- 
cause it  was  passed  and  became  effective  be- 
fore the  constitutional  amendment  became 
operative,  under  which  amendment  the  stat- 
ute would  have  been  Invalid.  The  statute 
took  ^ect  the  day  It  was  passed. 

In  Btchtson  Drllltog  Ca  v.  Floumoy,  181 
La.  442,  69  Soum.  867,  the  amendment  to  the 
Constitution  had  not  been  adopted  when  the 
statute  was  passed,  and  it  was  h^d  that  the 
Cmistltutlon  forbad  the  passage  of  the  stat- 
ute at  the  time  it  was  enacted. 

The  jcecently  adopted  amendment  to  the 
ted^td  Constitution,  known  as  artlde  18, 
which  Is  to  take  effect  January  16,  1920, 
I>rotdblting  tbe  manufacture,  tale,  or  trans- 
portation of  intoxicating  liquors  in  tlie  Unit- 
ed States  for  beverage  purposes,  is  an  added, 
and  not  a  substituted,  artlde;  and,  having 
been  adopted  by  three-fourths  of  the  states,  it 
may  be  regarded  as  a  part  of  the  federal  Con- 
stltntlon  before  it  becomes  operative,  making 
the  enactment  of  antldpatory  statutes  for 
Nifordn^  the  artlde  proper,  such  statutes  to 
take  effect  and  become  operative  concur- 
rently with  the  added  artlde. 

Amended  article  19  of  the  Florida  Consti- 
tution is  not  an  added  article.  It  Is  a  sub- 
stituted article,  to  take  the  place  of  original 
arUde  19  of  the  Constitution.  This  substi- 
tution took  effect  January  1,  1919,  \ff  the 
terms  of  the  amended  artlde  itselfL  See 
Oorrelis  v.  State,  78  Fla. ,  82  South.  eOL 

Bven  though  original  artlde  19  was  in  ef- 
fect as  organic  law  until  January  1,  1010, 
yet  it  did  not  limit  the  power  or  the  duty  of 
the  Legislature  In  Defcember,  1918,  to  enact 
antldpatory  statutes  to  enforce  amended  ar- 
tlde 19  that  had  already  been  adopted  at 
the  polls  in  November,  1018,  to  take  efCect 
January  1,  1919.  Original  artlde  Id  was  a 
limitation  upon  the  lawmaking  power  of  the 
Legidatnre  only  aef  to  prohibttioDS  at  the 
sale  of  intoxicating  liquors.  Its  provisions 
were  not  a  limitation  uptm  the  power  of  the 
Legislature  to  enact  anticipatory  statutes 
to  meet  the  requlraaentB  of  an  amendment 
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to  article  19  that  had  been  adopted  to  In- 
evitably bec(Hne  a  substitute  for  original  ar- 
ticle 19;  and  the  statute  here  considered, 
wblcb  by  its  express  terms  took  effect  Janu- 
ary 1,  1919,  was  not  In  conflict  with  original 
article  19,  since  the  statute  was  not  opera- 
tlye  at  any  time  wh«i  original  article  19 
was  in  force. 

The  added  article  18  of  the  federal  C!on- 
idltutlon  Is  a  grant  of  lawmaking  power  to 
the  Congress,  without  which  Congress  has 
no  general  authority  (not  covered  by  the 
granted  war  powers  and  interstate  and  for- 
eign commerce  powers  of  Congress)  to  enact 
laws  regulating  the  manufacture  or  sale  of 
Intoxicating  UQn(»ns  In  the  states.  But  the 
state  Legislature  has  plenary  power  to  en- 
act such  laws,  except  where  restrained  by 
the  Constitution;  and  the  ConsUtntlon  did 
not  restrain  or  limit  the  power  of  the  Legis- 
lature to  enact  the  statute  here  InTolved, 
to  take  effect  concacrently  with  amended  ar- 
ticle 19  on  January  1, 1919,  for  the  expressed 
purpose  of  enforcing  the  provisions  of 
amended  article  19,  as  ctmtemplated  by  the 
amendment  showing  the  will  of  the  electors 
of  the  state  expiressed  pursuant  to  the  Con- 
stitution. The  statute  Is  not  palpably  arbi- 
trary or  oppressive.  See  Price  v.  Illinois, 
238  n.  S.  446,  86  Sap.  Ct  892,  69  L.  Ed. 
1400;  Murphy  v.  California,  22S  U.  S.  623, 
32  Sup.  Ct  697.  66  L.  Ed.  1229,  41  U  R.  >. 
(N.  S.)  163. 

Constltutlanal  provisions  are  designed  to 
effectuate  practical  government  regulated  by 
law;  and  they  should  be  so  Interpreted 
as  to  acGomidlsh,  and  not  to  defeat,  their 
purposes  or  to  lessen  their  e£Bclency.  Ar- 
ticle 19  as  amended  commands  legislatlTe  eor 
actments  to  enforce  Its  provisions;  and  to 
hold  that,  though  the  amended  article  had 
been  duly  adopted  by. the  people  to  take  ef- 
fect later,  the  commanded  regulations  could 
not  legally  be  enacted  until  after  the  amend- 
ment became  effective,  when  the  provisions 
of  organic  law  do  not  require  such  a  hold- 
ing, and  whoi  the  Ijeglslatare  had  full  pow- 
er to  enact  such  laws  independently  of  the 
organic  command,  would  make  the  courts  ad- 
ministrators of  tedmical  formulae  developed 
by  constmction,  to  the  sacrifice  of  substance, 
and  to  the  disregard  of  the  manifest  intent 
and  pxupose  of  organic  provisions  as  adopted 
by  the  people  of  the  state,  thereby  rendering 
government  Impotent  to  effectuate  Its  own 
purposes  as  expressed  by  the  people  whose 
government  It  Is,  and  who  have  acted  in  ;^U 
accord  with  the  requirements  of  organic  law. 
Even  if  the  validity  of  the  statute  be  con- 
sidered doubtful,  all  doubts  should  be  re- 
solved In  favor  of  the  constitutionality  of  the 
statute.  And  even  If  it  be  supposed  that 
the  statute  Is  contrary  to  the  spirit  of  the 
Constitution,  It  cannot  for  that  reason  be 
declared  to  be  void.  Wooten  v.  State,  24 
Fla.  886i  text  346,  6  Soath.  89, 1  L.  B.  A.  819; 


6  R.  O.  L.  104;  12  O.  J.  T82;  120  N.  B.  19, 
8  A.  L.  R.  270.  The  courts  do  not  regulate 
the  poll<!y  of  statutory  enactmeAtai  See 
Dntton  Phos.  Co.  v.  Priest,  67  Fla.  870, 
65  South.  282;  1  Lewis,  Suth.  Stat  Construc- 
tion, {  85,  and  authorities  dted. 

The  guarantees  of  life,  liberty,  and  prop- 
erty contained  In  the  Constitution  are  not 
absolute.  All  private  rights  are  enjoyed  by 
Indlvldnals  as  members  of  the  pabllc  con- 
stituting organized  society ;  and  such  rights 
are  subject  to  the  paramount  right  of  the 
state  to  modl^  them  to  conserve  the  pub- 
lic welfare,  for  "salus  popuU  est  suprema 
lex."  See  McCarter  v.  Hudson  Water  Co.,  70 
N.  J.  Bq.  696,  66  Atl.  489,  14  L.  R.  A.  (N.  S.) 
197,  118  Am.  St.  Rep.  764, 10  Ann.  Cks.  116; 
12  O.  J.  948.  Restrictions  upon  private 
rights  are  compensated  for  by  the  Indlvldnals 
sharing  In  the  general  benefits  accruing  from 
the  regulations  limiting  private  rights.  Gard- 
ner V.  Michigan,  199  U.  S.  326,  26  Sup. 
Ct  106,  60  L.  Ed.  212. 

The  possession  of  Intoxicating  liquors  may 
be  regulated  as  a  means  of  preventing  the 
unlawful  acquisition  of  It.  Crane  v.  Camp- 
bell, Sheriff,  246  U.  S.  804,  38  Sup.  CL  98, 
62  L.  Ed.  304;  United  SUtes  T.  Hill.  248 
U.  &  420,  39  Sup.  Ct  143,  68  L.  Ed.  887; 
Gray  v.  ElmbaU,  42  Me.  299. 

The  constitutional  right  to  acquire,  pos- 
sess, and  protect  property  relates  to  such 
subjects  of  property  as  persons  may  acquire 
and  have  in  possession  under  lawful  regu- 
lations to  conserve  the  general  welfare ;  and 
such  regulations  may  limit  the  subjects  of 
property  as  to  kind  w  quantity,  either  or 
both,  or  as  to  the  manner  or  place  of  posses- 
alon,  when  expedient  for  the  common  good, 
and  when  due  process  and  equal  protectiaD 
of  the  laws  are  not  denied  to  any  person  by 
the  regulations.  The  necessity  and  wisdom 
of  statutory  regulations  are  not  reviewed  by 
the  courts.  See  Crowley  v.  Chrlstensen,  187 
U.  S.  88,  ll;Sup.  Ct  13,  34  L.  Ed.  620;  Re- 
duction Co.  V.  Sanitary  Works,  199  U.  S. 
306,  324,  26  Sop.  Ct  100,  60  L.  Ed.  204; 
12  G.  J.  763;  130  N.  E.  19. 

By  forbidding  the  manufacture,  sale^  bar- 
ter, or  exchange  of  intoxicating  liquors  and 
beverages,  and  by  commanding  the  Legisla- 
ture to  enact  suitable  laws  to  enforce  the  pro- 
hibitions, the  Constitution  not  only  does  not 
forbid  statutory  regulations  of  the  possession 
of  such  liquors,  but  It  contemplates  their  en- 
actment as  baliig  suitable  to  enforce  the  pre- 
scribed prohibitions.  Marasso  v.  Van  Pelt, 
77  Fla.  432,  81  South.  62^ ; .  Crane  v.  Camp- 
bell, 246  U.  6.  304,  38  Sup.  Ct  98,  62  L.  Ed. 
304. 

The  plaintiff  in  error  has  not  shown  be- 
yond reasonable  doubt  that  the  statute  un- 
der which  he  was  convicted  violates  some 
designated  provision  of  the  Constitution,  and 
the  order  remandliig  )ilm  to  custody  aboald 
be  afiSrmedp 
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EU/IS,  3.  (concnrrins).  It  Is  conceded  that 
U  chapter  7736,  Lews  of  1918,  had  been  In- 
tended to  go  Into  effect  before  January  1, 
1919,  the  act  would  have  been  void  because 
of  the  existence  of  article  19  of  the  Constitu- 
tion of  1885,  which  Inhibited  the  Legislature 
from  enacting  prohibitory  legislation  as  to 
the  sale  of  Intoxicating  liquors.  See  Bx  x>ai> 
te  Prlcha,  70  Fla.  265,  70  South.  406. 

The  question  then  Is,  What  gave  validity 
to  the  act,  tf  it  is  valid?  The  amendment  to 
article  19,  wliich  was  adopted  by  the  people 
in  November,  1918,  at  the  general  election 
held  about  one  month  prior  to  the  passage  of 
chapter  7736,  onnpletely  removed  the  limita- 
tion upon  the  Iieglslature  as  to  the  enact- 
ment of  legislation  prohibiting  the  sale  of 
intoxicating  liquors  in  this  state,  but  the 
amoidment  provided  that  it  should  become 
Elective  on  the  1st  day  of  January,  A.  D. 
1919.  If  the  amendment  was  not  a  part  of  the 
Constitution  until  that  date,  then  the  Leg- 
islatare  liad  no  power  prior  to  that  date  to 
bring  into  existence  an  act  dealing  with  the 
subject  of  the  prohibition  of  the  sale  of  in- 
toxicating liquors,  and  depend  upon  an 
amendment  to  the  Constitution  to  give  vital- 
ity to  the  act.  The  passage  through  the  Leg- 
itdature  of  sudi  an  act  was  without  authori- 
ty. The  Legislature  had  no  power  to  deal 
wiOi  tlie  subject.  It  was  prohibited  by  the 
terms  of  the  Constitution  from  doing  so. 
Such  an  act  would  have  been  void.  It  would 
have  been  nothing  more  than  a  blank  piece 
of  paper.  See  Cooley,  Const  Llm.  188 ;  Min- 
ing Co.  T.  Secretary  of  State,  82  Mich.  673, 
47  N.  W.  25,  9  L.  B.  A.  770. 

An  amendment  to  the  Constitution  grant- 
ing power  to  the  Legislature  by  removing  a 
limitation  does  not  have  a  retroactive  effect 
and  give  life  to  a  void  act  of  the  liegislature, 
which  passed  tliat  body  when  tlie  limitation 
or  Inhlbltiton  rested  upon  it  €ee  Cooley, 
Const.  Llm.,  supra. 

If,  however,  the  amendment  to  article  19, 
which  was  adopted  in  November,  1918,  be- 
came upon  its  adoption  a  part  of  the  Con- 
stitution, then  the  Legislature  which  assem- 
bled under  the  new  Constitution — that  Is  to 
say,  the  Constitution  as  amended — derived 
its  powers  from  the  people  nnder  that  instru- 
ment, although  there  stlU  rested  upon  the 
lawmaking  body  an  inhibition  by  enactment 
to  presently  deal  with  the  subject  of  the 
prohibition  of  the  sale  of  intoxicants.  There 
was  no  express  or  Implied  inhibition,  howev- 
er, to  enact  a  statute  to  become  effective  at 
Bu<di  time  in  the  future  as  the  amendment 
spedfled.  If  the  amendment  at  its  adoption 
became  a  part  of  the  Constitution,  then  the 
L^ialatare  had  power  to  enact  laws  upon 
the  subject  with  which  the  amendment  dealt, 
provided  such  laws  were  consistent  with  the 
provisions  of  the  amendment ;  In  this  matter 
the  only  restriction  being  that  such  laws 
Should  not  take  effect  until  January  1,  1919. 

Section  1  of  article  17  of  the  Constitution 


provides  that :  "If  a  majority  of  the  elec- 
tors votlag  upon  the  amendments  at  sucb 
election  shall  adopt  the  amendments  the 
same  shall  become  a  part  of  the  Constlta- 
tlon."  This  clause  has  been  construed  to 
mean  that  immediately  upon  the  adoption  of 
an  amendment  it  became  operative.  See  Ad- 
visory Opinion,  34  Fla.  500, 16  South.  410. 

Other  courts  have  so  construed  glmilir 
provisions  of  the  Constitutions  of  other 
states. 

There  was  no  proposition  to  amend  arttde 
17.  An  Implied  repeal  or  amendment  of  the 
Constitution  is  not  favored.  The  old  and  the 
new  provisions  of  the  organic  law  sbonld 
stand  and  operate  together  if  it  can  be  done 
without  contravening  the  intent  of  the  law- 
making power  (the  people)  as  expressed  In 
the  latter  provision.  See  Board  of  Public  In- 
structions of  Polk  County  v.  County  Comm'n 
P<dk  County,  58  Fla.  391,  60  South.  674; 
Mugge  V.  Wamell  Lumber  &  Veneer  Co.,  68 
na.  818,  50  South.  646. 

AVhlle  the  amendment  became  a  part  of  &e 
Constitution  when  it  was  adopted,  its  tfect 
upon  the  manufacture,  sale,  barter,  or  ex- 
change of  alcoholic  or  intoxicating  liquors 
was  postpcmed  until  January  1,  1919;  but 
the  inhibition  which  rested  upon  the  L^lsla- 
ture  under  the  old  article  of  the  ConsUtntion 
to  deal  with  the  subject  of  prohibition  at  all 
was  removed  to  the  extent  that  such  legisla- 
tion might  be  enacted  whose  operation  ins 
intended  to  run  concurrently  with  the  period 
during  which  the  amendment  was  to  be  ef- 
fective. If  such  was  not  the  effect  of  the 
amendment,  then  the  quoted  words  of  section 
1,  art.  17,  are  meaningless  so  far  as  this 
amendment  is  concerned,  or  the  amendment 
by  its  terms  was  removed  from  the  inflnenoe 
of  that  provision  of  the  Constitution. 

To  maintain  either  position  is  to  assert 
that  the  phrase  "diall  go  Into  effects  is  syn- 
onymous with  the  phrase  "shall  become  a  pan 
of  the  Constitution."  But  such  is  not  the 
case,  because,  while  the  amendment  became  at 
its  adoption  a  i>art  of  the  organic  law,  its  in- 
hibition upon  the  sale  of  intoxicating  liqnon 
became  operative  at  a  later  date.  Section  2 
of  the  amendment,  whidi  provides  that  "the 
Legislature  shall  enact  suitable  laws  for  the 
enforcement  of  the  provisions  of  this  arti- 
cle,'' was  a  command  to  legislate  upon  the 
subject,  but  it  conferred  no  power.  The 
power  to  enact  suitable  laws  to  enforce  the 
intention  of  the  people  as  expressed  In  the 
amendment  became  vested  in  the  Leglslatare 
'upon  the  amendment  becoming  a  part  of  the 
Constltntion — that  is  to  say,  at  its  adoption 
— the  limitation  being  that  such  leglaladioa 
should  not  go  into  effect  before  January  1, 
1919. 

WEST,  J.,  concurs. 

BHOWNB,  O.  J.  I  dissent  from  the  deci- 
sion, and  from  both  oplnl<wa  la  tliis  ouft 
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Three  of  the  Justices  concurred  In  the  con- 
clusion, but  two  seem  to  dissent  from  the 
premises  of  each  other,  although  they  reach 
the  same  conclusion. 

Mr.  Justice  WHITFIBLT),  following  the 
decision  In  the  case  of  Corrells  t.  State,  de- 
cided at  the  June,  1919,  term  of  this  court, , 
takes  the  position  that  the  amendment  to 
article  19  did  not  go  Into  effect  or  become 
a  part  of  the  Constitution  until  January  1, 
1919,  but  that  the  Legislature  had  authority 
to  pass  the  act,  notwithstanding  the  prohibi- 
tion contained  in  article  19  that  was  In  force 
pror  to  January  1,  1919. 

Mr.  Justice  ELLIS  does  not  concur  in  this 
▼lew.    He  says: 

"If  the  amendment  was  not  a  part  of  the 
Constitution  until  that  date,  then  the  Legisla- 
ture bad  no  power  prior  to  that  date  to  bring 
into  existence  an  act  dealing  with  the  subject 
of  the  prohibition  of  the  sale  of  intoxicating 
liquors,  and  depend  upon  an  amendment  to  the 
Constitation  to  gire  validity  to  the  act.  The 
passage  through  the  Legislature  of  Buefa  an  act 
was  without-  authority.  The  Legislature  had 
no  power  to  deal  with  the  subject.  It  was 
prohibited  by  the  terms  of  the  Constitution 
from  doing  so.  Such  an  act  would  have  been 
void.  It  would  have  been  nothing  more  than 
a  blank  piece  of  paper.  See  Cooley,  Const. 
Lim.  188;  Mining  Co.  v.  Secretary  of  State, 
82  Mich.  673,  47  N.  W.  25,  9  L.  R.  A.  770." 

So  far,  I  quite  concur  with  Mr.  Justice 
ELLIS;  but  when  be  contends  that  the 
am^ided  article  19  "became  a  part  of  the 
Constitution  when  It  was  adopted"  we  part 
company,  and  I  am  forced  to  do  so  by  the 
decision  of  this  court  in  the  Corrells  Case, 
supra. 

Mr.  Justice  BLLIS  dtes  the  Advisory 
Opinion  to  the  Governor,  34  Fla.  500,  16 
South.  410,  as  authority  for  holding  that  this 
amendment  became  a  part  of  the  Constitu- 
tion Immediately  upon  Its  adoption  in  the 
I^ovember  electl<Mi. 

There  can  be  no  controversy  about  the 
soundness  of  that  proposition  as  to  amend- 
ments generally,  but  I  think  It  equally  un- 
controvertible that  the  Constituti<ni  may  be 
so  amended  as  to  take  any  part  of  It  out  of 
the  operation  of  any  other  part.  An  amend- 
ment that  provides  that  it  shall  not  go  Into 
effect  until  some  date  subsequent  to  Its  adop- 
tion by  the  vote  of  the  majority  of  the  elec- 
tors is  a  i>06ltlve  constitutional  enactment 
that  it  shall  not  become  a  part  of  the  Con- 
stitution immediately  upon  its  ad<9tlon. 

Such  was  the  decision  of  this  court  in  the 
Corrells  Case.   There  we  said: 

"This  of  itself  rescued  the  amendment  from 
the  provision  of  article  17,  by  which  amend- 
ments to  the  Constitution  become  effective 
upon  receiving  the  approving  majority  of  the 
votes  of  the  dectors." 

nils  view  finds  support  In  the  text-books 
and  reports.   Thus: 
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"The  time  an  amendment  becomes  operative 
may  be  fixed  by  the  Ccmatitution  or  iv  tk4 
term*  of  the  amendment  ittdf."  12  Corpus 
Juris,  721  (the  italics  are  mine). 

In  Reads  t.  City  of  Durham,  178  N.  01  86S, 
92  S.  R  712,  the  court  said: 

"The  time  when  the  amaidmeats  should  be- 
come effective  is  as  much  a  part  of  the  sub- 
mission as  the  amendments  themselves.  No 
one  contends  that  if  the  provision  as  to  the 
time  the  amendments  should  take  effect  had 
been  submitted  as  a  part  of  the  amendments 
and  voted  on  by  the  people,  it  would  be  opera- 
tive." 

"The  general  nde  that  constitutions  snd  con- 
stitutional amendments  take  effect  upon  their 
ratification  by  the  people,  unless  otherwise  pro- 
vided in  the  instrument  Itself  or  the  resolu- 
tions submitting  them,  applies  to  sovereign 
states  possessing  within  themselves  the  powpr 
to  make  and  unmake  constitutions."  Farrar 
V.  St.  Louis  &  S.  F.  B.  Co.,  149  Mo.  App.  188, 
130  S.  W.  373. 

The  Ohio  CoDstitutioii  bad  a  provision 
similar  to  oars  that  when  an  amendmoit  is 
adopted  by  the  dectors  it  "shall  become  a 
part  of  the  Constitatton."  A  resolution  of 
the  Ohio  L^slature  pix^osing  an  amend- 
ment to  the  Constltntion  provided  that  if  a 
majority  of  the  electors  voting  on  the  amend- 
ment should  adopt  the  same,  it  should  be- 
come part  of  the  Constitution  on  and  after 
the  1st  day  of  January,  1914. 

This  resolution  was  not  submitted  to  a 
vote  of  the  iteople  with  the  amendment  For 
that  reaaon  it  was  hdd  that  the  mere  pas- 
sage by  the  Legislature  of  sudi  a  resolution 
could  not  prevent  the  operation  of  the  con- 
stltutlmial  provision  that  amendments  should 
become  part  of  the  Constltntloa  upon  their 
adoption  by  the  electors;  bat  the  court  said: 

"The  Constitution  is  positive  in  its  terms, 
and  provides  that  the  amendment  shall  become 
a  part  of  the  Constitution  when  a  majority  of 
the  electors  voting  on  the  same  shall  adopt 
it.  The  time  when  an  amendment  is  to  be- 
come effective  can  be  submitted  to  the  electors, 
as  in  the  case  of  the  amendments  of  1912, 
wherein  it  was  expressly  provided  when  they 
should  go  into  effect  •  •  •  There  is  noth- 
ing In  the  Constitution  of  this  state  postponing 
the  operation  of  an  amendment,  and  it  cannot 
be  postponed  unless  the  proposition  to  post- 
pone is  submitted  to  the  electors,  and  is  adopt- 
ed by  a  majority  of  those  voting  thereon." 
State  ex  rel.  McNamara  t.  Campbell,  94  Ohio 
St  403,  115  N.  B.  28i 

This  is  entirely  in  accord  with  onr  position 
in  the  Corrells  Case. 

An  amendment  to  a  Constltation  cannot 
become  effective  vdthoat  being  a  i>art  of  Hie 
Constitution,  and  ocmversely  it  cannot  be  a 
part  of  It  without  taking  eCTect  And  this  la 
peculiarly  so  where  there  would  be  two  con- 
flicting provisions,  both  parts  of  the  Oonstl- 
tatlon  at  one  and  the  same  tima 
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The  terms  "a  part  of,"  "be  effective,"  "take 
effect,"  "be  In  operation,"  "in  force,"  are 
used  Interchangeably  by  text-writers  and  In 
opinions  by  Justices  of  courts  of  last  resort, 
In  relation  to  the  effect  of  constitutional  en- 
actments upon  legislative  action. 

Bot).  opinions  in  this  case  concede  that 
prior  to  January  1,  1919,  the  old  article  19 
was  in  force  as  part  of  the  Oonstitutlon. 
This  article  was  an  inhibition  on  the  Legisla- 
ture to  enact  "actual  or  practical  prohibi- 
tion" for  the  entire  state.  Ex  parte  Lewin- 
sky, 66  Fla.  324,  63  South.  677,  50  L.  R.  A. 
(N.  S.)  1156;  Ex  parte  Prlcha,  70  Fla.  265, 
70  South.  406.  In  the  Pricha  Case  this  court 
said: 

"Unqaeetioiiably  bat  for'  the  provision  con- 
tained in  article  19  of  the  state  Conatltutioa, 
the  LeKisIature  would  have  the  power  to  pro- 
hibit and  suppress  the  traffic  in  intoxicating 
liquors." 

Article  19  as  amended,  prohibits  abscdnte- 
ly  the  "manufacture,  sale^  barter  or  .ex- 
change" of  intoxicating  liquors  and  beverages. 

The  original  article  19  placed  certain  limi- 
tations upon  the  power  of  the  Legislature;, 
the  amended  article  removed  them.  They 
were  r^ugnant  to  each  other,  and  each  can- 
not be  a  part  of  the  Conatltation  at  the  same 
time. 

The  Legislature  was  fully  cognizant  of  the 
provision  of  section  1,  art  17,  and  of  the  de- 
dsicm  of  this  court  in  the  Advisory  Opinion 
to  the  Governor,  supra,  when  it  submitted  to 
the  vote  of  the  pe<9le  as  a  part  of  the 
amendment  to  the  Constltntlon  a  condition 
reecnlng  it  from  the  provisions  of  article  17. 

The  decision  of  this  court  in  the  Corrells 
Case,  supra,  that  was  concurred  in  hy  all 
the  justices,  seona  to  me  condnslve  on  this 
auestion : 

"By  the  terms  of  this  amendment  it  was  to 
'go  into  effect  on  the  first  day  of  January,  A. 
D.  1919.'  This  of  itself  rescued  the  amendment 
from  the  providon  of  article  17,  by  which 
amendments  to  the  Constitution  become  effec- 
tive upon  receiving  the  approving  majority  of 
the  votes  of  the  electors  at  the  election. 
Criminal  Coats  Amendment,  Advisory  Opinion 
to  the  Governor,  34  Fla.  500,  16  South.  410; 
In  re  Advisory  Opinion  to  the  Governor,  15 
Fla.  736.  See,  also,  Baanett  v.  City  of  Jack- 
sonville, 19  Fla.  664.  In  those  cases  the 
amendments  did  not  fix  a.  day  subseqtient  to  the 
adoption  for  the  amendment  to  take  effect.  12 
C.  J.  721;  [Reade  v.  City  of  Durham,  supra; 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  910]. 

"Artide  19  [of  the  state  Constitution],  pro- 
viding for  local  option  sales  of  intoxicating 
liquors,  remained  in  force  until  January.  1, 1919, 
when  it  was  superseded  by  the  amendment  to 
article  19,  forbidding  the  manufacture,  sale, 
barter,  or  exchange  of  alcoholic  or  intoxicating 
liquors  and  beverages  in  this  state." 

TAYLOR,  J.,  concura. 


On  Rdeartng. 

WHITFIEIiD,  J.  The  points  enumerated 
in  the  petition  for  r^earing  were  not  over- 
looked by  the  court 

Even  If  chapter  7736,  Acts  of  1918,  Is  "sup- 
plementary to  chapter  72S8  of  the  Laws  of 
Florida  of  1917,"  as  stated  in  the  petition  for 
rehearing,  but  not  in  the  act  itself,  the  valid- 
ity of  chapter  7736  Is  not  therebjr  affected. 
Chapter  7288  expressly  provides  Uiat  "this  aa 
shall  become  operative  upon  the  adoption  by 
the  electors  of  the  proposed  amendment  to 
article  XES."  If  Chapter  7288  be  invaUd, 
that  does  not  render  chapter  7736  invalid. 
Chapter  7733  by  its  terms  took  effect  while 
original  article  19  was  In  force.  Its  supposed 
invalidity  does  not  affect  the  validity  of 
chapter  7786. 

Chapter  7736  could  not  have  beoi  "passed 
to  overcome  the  decision  of  the  Supreme 
Court  in  ttae  FxancU  Case"  (76  Fla.  304,  79 
South.  753,  2  A.  L.  R.  1068),  as  asserted  In 
the  petition  for  r^earing,  since  original  ar- 
ticle 19  to  whldi  the  decision  in  the  Francis 
Case  refers,  had  ceased  to  exist  as  organic 
law  when  diapter  7736  became  operative  as 
law.  Tlie  decision  in  the  Francis  Case  has 
reference  to  chapter  7284,  which  purported 
to  be  effective  as  law  wbUe  original  article 
19  of  the  Constitution  was  in  force. 

The  fact  that  chai>ter  7736  contains  a  pro- 
vision that  "the  intention  is  hereby  expressed 
that  this  act  shall  be  construed  as  supple- 
mentary to  the  act  approved  April  24,  1917 
(chapter  7283),  and  so  mudi  of  said  act  as 
is  not  clearly  inconsistent  with  the  provi- 
si<ms  of  this  act  shall  remain  In  full  force 
and  effect  throughout  the  state  when  this  act 
goes  into  effect,"  does  not  affect  the  validity 
of  chapter  7736  in  the  particulars  involved 
In  this  case.  Section  22,  c.  7736,  erpnasij 
provides  "that  If  for  any  reason,  any  sec- 
tion or  provi^on  of  this  act  shall  be  ad- 
judged imoonstltutlonal,  or  otherwise  Inoper- 
ative, such  fact  shall  not  be  held  to  affect 
any  other  section  or  provision  In  this  act 
contained,  but  the  same  shall  remain  in  full 
force  and  effect  as  If  the  section  or  provi- 
sion adjudged  unctmstltntional  or  inopera- 
tive had  not  originally  been  Incorporated  In 
this  act"  "The  act  approved  April  24, 1917," 
is  chapter  7283,  not  chapter  7284,  that  was 
involved  in  the  decision  in  the  Francis  Case. 

In  Fine  v.  Moran,  74  Fla.  417,  77  South. 
533,  it  was  held  that  statut(»7  regulations  of 
the  sale  of  nonlntoxlcatlng  beverages  In  dry 
counties  did  not  vlcrfate  original  article  19  of 
the  state  Constitution,  since  such  regulations 
were  within  the  p(fllce  power  of  the  state, 
and  tended  to  enforce  in'ohlblttons  of  the  sals 
of  Intoxicating  liquors  in  dry  oountleB. 

In  Ex  parte  Francis,  76  Fla.  304,  79  South. 
763,  2  A.  L.  R.  1068,  it  was  held  that  statu- 
tory regulations  of  the  possession  and  trans- 
portation of,  intoxicating  liquors  vktoted  orlg- 
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Inal  article  19,  becapse  tba  Inliarent  police 
power  of  the  state  to  regulate  the  possession 
and  transportation  of  intoxicating  liquors 
in  dry  coonlles  was  by  Implication  restrained 
by  original  article  19  under  which  the  sale 
of  intoxicating  liquors  was  prohibited  by 
local  option  elections. 

In  CorreUs  v.  State,  78  Fla.  — ,  82  South. 
601,  it  was  held  that  amended  article  19  of 
the  state  Constitution  took  effect  and  be- 
came operative  on  January  1,  1919,  and  on 
that  date  entirely  superseded  original  arti- 
cle 19.  Amended  article  19,  was  only  poten- 
tially efficacious  between  the  date  of  its  adop- 
tion at  the  general  election  In  Movemb^, 
1918,  and  the  date  on  which  the  amended  ar- 
ticle became  effectlTe,  January  1,  1919. 

In  Marasso  v.  Van  Pelt,  77  Pla.  432,  81 
South.  529.  It  was  held  that  chapter  7736, 
Laws  of  Florida,  the  statute  here  Involved, 
regulating  the  transportation  and  possession 
of  Intoxicating  liquors  in  the  state,  did  not 
violate  amended  article  19  of  the  state  Con- 
stitntLon,  which  forbids  the  manufacture, 
sale,  barter,  or  ezcdiasge  of  intoxicating  liq- 
uors in  this  state. 

In  this  case  it  was  held  that  chapter  7736, 
Iaws  of  Florida,  enacted  In  December,  1918, 
to  take  effect  January  1,  1919,  did  not  vio- 
late original  article  19,  nor  any  other  provi- 
sion of  the  Oonstitution,  since  it  did  not  be- 
come effective  or  opefutlve  as  law  until  orig- 
inal article  19  had  ceased  to  be  a  part  of  the 
Constitution. 

The  prosecution  in  this  case  is  for  a  vio- 
lation of  chapter  7736,  Laws  of  Florida, 
committed  before  the  federal  Prohibition 
Amendmeot,  art.  18,  became  effective,  on 
January  16,  1920,  and  tills  proceeding  Is  uot 
affected  by  the  federal  amendment  or  the 
statutory  enactments  of  Congress  thereun- 
do'. 

Original  article  19  was  a  limitation  upon 
the  power  of  the  Legislature  only  in  making 
effective  any  other  method  for  determining 
whether  the  sale  of  intoxicating  liquors 
should  be  prohibited,  except  the  method  pro- 
vided in  the  article,  viz.  local  option  elec- 
tions. 

In  giving  direct  authority  severally  to  the 
counties  of  the  state  to  have  local  option 
prohibition  of  the  sale  of  intoxicating  liq- 
uors, original  article  19  did  not  otherwise 
limit  the  police  power  of  the  Legislature. 
The  rule  "expresslo  nnlus  est  exdusio  alte- 
rlus"  might  be  applied  to  limit  the  power  of 
the  Legislature  where  the  particular  terms 
of  an  organic  provision  specifically  regulat- 
ing' legislative  action  as  to  the  sale  or  gift 
of  intoxicating  liquors  show  an  intent  to 
thereby  exclude  legislative  power  to  regu- 
late the  mere  possession  of  Intoxicating  liq- 
uors, matters  not  mentioned  in  the  organic 
provisions,  as  was  held  in  State  v.  Gilman, 
33  W,  Va.  146,  10  S,  B.  283,  6  L.  R.  A.  847; 
Holley  V.  State,  14  Tex.  App.  805 ;  Common- 


wealth T.  Campbell,  188  Ky.  80,  IIT  S.  W. 
383,  24  L.  B.  A.  (N.  S.)  172,  19  Ami:  Cas.  ISO. 
But  the  rule  of  "expresslo  unlus  est  exclusio 
alteilus"  can  have  no  application  to  Umtt 
the  powers  of  the  Legislature  where  express 
particular  authority  is  conferred  directly  by 
ilie  Oonstitution  itself,  not  upon  the  Legis- 
lature, but  upon  the  counties,  respectively, 
to  prohibit  the  sale  of  liquors.  This  is  nec- 
essarily 80  whoi  the  organic  provision  by 
its  own  force  (and  not  through  legislative  ac- 
tion as  in  Texas,  Kentucky,  and  other  states) 
directly  confers  a  particular  power  upon  the 
counties,  and  expressly  requires  the  Legis- 
lature to  enact  laws  to  enforce  the  power 
conferred  on  the  counties  by  the  ConsUtn- 
tlon  Itself.  Xlren  if  the  express  organic  com- 
mand to  enact  laws  to  enforce  the  qjedflc 
power  conferred  by  the  Constitution  Itself 
directly  on  the  counties  is  superfluous,  upon 
the  theory  that  such  power  and  duty  in- 
heres in  the  Legislature,  certainly  the  ex- 
press command  does  not  impair  the  legisla- 
tive authority  in  the  premises,  and  the  ex- 
press command  clearly  shows  an  Intent  not 
to  take  from  the  Legislature  any  power  that 
is  not  expressly .  conferred  upon  the  coun- 
ties. Therefore  in  conferring  directly  upon 
the  counties  severally  authority,  by  local 
option  elections,  to  prohibit  the  sale  of  In- 
toxicating liquors,  original  artide  19  did  not 
limit  or  impair  the  inherent  and  command- 
ed power  and  duty  of  the  Legislature  to  en- 
act laws  to  enforce  county  local  option  pro- 
hibition of  the  sale  of  Intoxicating  liquors; 
and  such  laws  may  Include  statutory  regula- 
tions of  the  transportation  and  possession  of 
intoxicating  liquors  where  the  sale  of  such 
liquors  is  unlawful,  since  it  ia  obvious,  and 
not  denied,  that  regulations  of  the  posses- 
sion and  transportation  of  intoxicating  liq- 
uors tend  to  prevent  unlawful  sales  of  such 
liquors,  and  to  enforce  prohibition  of  sales 
pursuant  to  the  Constitution,  and  there  la 
nothing  in  the  Oonstitution  that  expressly 
or  Impliedly  forbids  the  enactment  of  such 
regulations  by  the  Legislature. 

In  State  t.  Oilman,  33  W.  Va.  146,  10  S. 
E.  283,  g  L.  R.  A.  847,  the  organic  provision 
that  "laws  may  be  passed  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors 
within  the  limits  of  this  state,"  was  treated 
as  a  grant  of  power  to  the  Legislature,  and 
not  a  limitation  upon  the  general  lawmaking 
power  of  the  Legislature,  In  the  holding 
that  such  provision  forbad  a  statutory  reg- 
ulation of  the  possession  of  spirituous  liquors 
by  one  person  for  another  by  requiring  a  li- 
cense therefor  to  be  obtained.  The  rule 
"expresslo  unius  est  exclusio  alterius"  was 
applied  apparently  upon  the  theory  that  the 
Legislature  had  no  power  to  regulate  the 
possession  of  intoxicating  liquors  as  a 
means  of  preventing  unlawful  sales  of  suoh 
liquon. 
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[I]  Tlds  assnmptloii  was  doubUess  predi- 
cated upon  the  organic  right  to  possess 
property,  without  considering  the  principle 
that  the  possession  of  property  that  is  harm- 
ful in  its  use  may  be  regulated  under  the 
police  power  without  violating  organic  prop- 
«rty  rights.  Property  rights  that  are  sub- 
ject to  government  regulation  are  not  pro- 
tected from  such  regulation  by  tlie  organic 
ri^t  to  acquire,  possess,  and  protect  prop- 
erty. 

In  State  v.  Sixo,  77  W.  Va.  243,  87  8.  B. 
267,  it  was  held  that  the  amended  constitu- 
tional provision  forbidding  "the  manufac- 
ture, sale,  and  keeping  for  sale"  of  intoxi- 
cating liquors,  etc.,  did  not  render  Invalid  a 
statute  regulating  the  possession  of  Intoxi- 
cating liquors  by  requiring  the  containers 
of  such  liquors  in  excess  of  prescribed  quan- 
tities to  be  marked  or  labeled  in  a  stated 
manner.  The  rule  "expressio  unius  est  ex- 
dusio  alterius"  was  applied  In  the  Oilman 
Case,  but  not  in  the  Sixo  Case.  The  origl- 
ikal  organic  provision  apparently  was  no 
more  a  grant  of  power  to  the  Legislature 
than  is  the  amended  provision  of  the  West 
Virginia  Constitution. 

The  real  holding  in  the  Gllman  Case  is 
that  the  particular  regulation  exceeded  the 
police  power  of  the  state  as  interpreted  by 
the  court  at  that  time.  The  same  may  be 
said  of  the  case  of  State  v.  WilUams,  146 
N.  O.  618,  61  S.  B).  61,  17  h.  B.  A.  (N.  S.) 
299,  14  Ann.  Cas.  562,  referred  to  in  QIoui 
V.  Southern  Express  Co.,  170  N.  C.  286,  87 
B.  B.  136,  li.  B.  A.  1918B,  438;  State  v.  Car- 
penter, 173  N.  C.  767,  92  S.  E.  373.  The  pre- 
vailing views  are  expressed  in  Crane  v. 
Campbell,  245  U.  S.  304,  38  Sup.  Ct  98,  62 
Ia  Ed.  304;  Barbour  v.  State,  249  U.  S.  454, 
39  Sup.  Ct  316,  63  li.  Ed.  704;  De  Laney  v. 
Plunkett,  146  Ga.  547,  91  S.  E.  561,  L.  K.  A. 
191TD,  926,  Ann.  Cas.  1917E,  685;  notes  in 
2  A.  ly.  E.  1085;  Schmitt  v.  F.  W.  Cook 
Brewing  Co.,  120  N.  E.  19,  3  A.  K  E.  270; 
State  v.  Rose  (N.  D.)  170  N.  W.  121 ;  Common- 
wealth V.  Intoxicating  Iiiquors,  172  Mass. 
311,  52  N.  E.  389 ;   and  other  like  cases. 

The  Texas  Constitution,  {  20,  art  16,  pro- 
vided that  "the  Legislature  shall,  at  its  first 
session,  enact  a  law  whereby  the  qualified 
voters  of  any  county,  justice's  precinct 
town  or  city,  •  *  •  by  a  majority  vote, 
may  determine  from  time  to  time  whether 
the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited within  the  prescribed  limits." 

Under  this  organic  provision  It  was  in 
Holley  V.  State,  14  Tex.  App.  505,  properly 
held  that  the  Legislature  could  not  authorize 
the  counties,  etc.,  of  the  state,  by  local  op- 
tion elections,  to  prohibit  the  "gift"  of  in- 
toxicating liquors.  See  Stallworth  v.  State, 
16  Tex.  App.  345;  Steele  v.  State,  19  Tex. 
App.  425;  Ninenger  v.  State,  25  Tex.  App. 
449,  8  S.  W.  480. 

In  Ex  parte  Brown,  38  Tex.  Cr.  B.  295,  ^  S. 


W.  554,  70  Am.  St  Rep.  743,  it  was  held  that 
"the  purpose  and  effect  of  the"  aboTe^iuoted 
provision  of  the  Texas  Oonittltullon  "was 
and  is  to  restrict  and  limit  the  legislatlre 
authority  to  the  powers  expressly  granted 
therein,"  and  that  a  statute  regulating  the 
cold  storage  of  intoxicating  liquors  in  local 
option  territory  was  "not  within  the  legiti- 
mate scope  of  this  express  grant"  and  not 
"a  fair  and  reasonable  exercise  of  the  po- 
lice power."  See  contra.  State  v.  Phillips, 
109  Miss.  22,  67  South.  651,  L.  R.  A.  1915D, 
530. 

In  the  mu<di  later  case  of  Longmire  v. 
State,  75  Tex.  Cr.  B.  616,  622,  171  S.  W. 
1166,  1168,  Ann.  Cas.  1917A,  726,  text  729, 
it  is  said: 

"Instead  of  section  20  of  article  16  being  an 
implied  limitation  on  the  power  of  the  Legisla- 
ture to  pass  all  necessary  laws  to  render  ef- 
fective the  prohibition  law  wherever  adopted, 
we  think  if  the  Legislature  had  not  already 
possessed  the  authority,  by  virtue  of  being  the 
representative  of  sovereignty,  the  authority  to 
pass  all  necessary  laws  to  render  effective  the 
prohibition  law,  wherever  adopted,  would  be 
necessarily  Implied  by  virtne  of  section  20  of 
article  16."  See  Ex  parte  Davis  (Tex.  Cr. 
App.)  216  S.  W.  341;  Ex  parte  Fulton  <Tez. 
Cr.  App.)  215  a  W.  331. 

The  Kentucky  Constitution  by  section  61 
provided  that  the  General  Assembly  shall 
"by  general  law,  provide  a  means  whereby 
the  sense  of  the  people  of  any  county,  ctty> 
town,  district  or  precinct  may  be  taken,  as 
to  whether  or  not  spirituous,  vinous  or  malt 
liquor  shall  be  sold,  bartered  or  loaned 
therein,  or  the  sale  thereof  regulated.  But 
nothing  herein  shall  be  construed  to  in- 
terfere with  or  to  repeal  any  law  in  force 
relating  to  the  sale  or  gift  of  such  liquors." 
In  Comm<xiwealth  v.  Campbell,  183  Ky.  50. 
117  S.  W.  383,  24  L.  E.  A.  (N.  S.)  172,  19  Ann. 
Cas.  159,  it  was  held  that  a  (dty  ordinance 
forbidding  ■  a  person  to  transport  Into  the 
dty  exceeding  one  quart  of  intoxicating  liq- 
uor was  invalid  under  the  above-quoted  and 
other  provisions  of  the  Constitution  that  are 
stated  in  the  opinion  in 'that  case.  This  de- 
cision related  to  the  powers  of  the  dty  un- 
der the  particular  statutes  and  organic  pro- 
visions. In  Town  of  Cortland  v.  Larson. 
273  111.  602,  113  N.  B.  51,  L.  B.  A.  1917A 
314,  Ann.  Cas.  1916E,  775,  the  powers  of  a 
munidpality  were  determined.  See  Caty  of 
Delta  V.  Charlesworth  (Colo.)  170  Pac.  065. 
See,  also,  Eidge  v.  City  of  Bessemer,  164 
Ala.  599,  51  South.  246,  26  L.  R.  A.  (N.  S.) 
394,  referred  to  in  Soutb^n  Exp.  Co.  v. 
Whittle,  194  Ala.  406,  69  South.  652,  L.  R.  A, 
1916C,  278,  where  later  conceptions  of  im- 
plied limitations  upon  a  legislative  exercise 
of  the  state's  police  power  are  expressed. 
See  Crane  v.  Campbell,  supra;  Barbour  v. 
State,  supra;  State  v.  Hosmer  (Minn.)  175 
N.  W.  683;   People  T.  Willi,  109  Misc.  B^ 
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TO,  ITO  N.  T.  Supp.  642;  Purity  Extract  & 
Tonic  Co.  T.  Lynch,  226  U.  S.  192,  83  Sup. 
Ct  44.  67  I*  Ed-  184 :  Fine  v.  Moran,  74  Fla. 
417,  77  South.  533;  Maraaeo  v.  Van  Pelt, 
77  Xla.  432,  81  South.  629;  State  t.  Macek, 
104  Kan.  742,  180  Pac  985;  Re  Crane,  27 
Idaho,  071,  161  Paa  1006,  L.  R.  A.  1918A, 
942;  State  ▼.  Giaudrone  (Wash.)  186  Pac. 
870. 

In  Barber  t.  Oommonwealtb,  182  Ky.  200, 
206  S.  W.  290,  a  statute  forbidding  the 
transportation  of  Intoxicating  liquor  Into  lo- 
cal  option  territory,  where  Its  sale  was  un- 
lawful,  was  held  to  be  Invalid.  The  court, 
referring  to  contrary  decisions  In  other 
states,  obseryed,  on  page  206,  that  "It  does 
not  appear  that  their  police  power  Is  limit- 
ed by  constitutional  proTlsions  similar  to 
ours."  This  explains  the  reason  for  the  de- 
cisions in  Kentucky. 

It  Is  conceded  that  In  this  state  the  lieg- 
Islatnre  could  have  prohibited  the  sale  of 
intoxicating  liquor,  and  could  have  reason- 
ably reg:ulated  Its  possession  and  transpor- 
tation as  a  means  of  prerentlng  unlawful 
sales  of  such  liquors,  If  the  Constitution  had 
not  contained  original  article  19.  That  ar- 
ticle directly  conferred  upon  the  counties 
severally  authority  to  prohibit  the  sale  of 
Intoxicating  liquors  by  local  option  elec- 
tions. To  the  authority  conferred  upon  the 
counties  the  rule  "ezpresslo  unlus  est  ex- 
.clusio  alterius"  was  applicable,  and  the  Leg- 
islature coald  not  have  authorized  the  coun- 
ties to  prohibit  or  to  regulate  the  possessiisi 
or  the  tran^ortatlon  of  intoxicating  liquors 
by  local  optl(ni  elections.  But  original  ar- 
ticle 19  did  not  grant  any  power  to  the  Leg- 
islature. By  conferring  the  stated  authority 
directly  upon  the  counties,  the  general  law- 
making power  of  the  Legidature  was  there- 
in limited  by  implication,  but  only  as  to 
prohibitions  of  the  sale  of  intoxicating  liq- 
uors, which  authority  was  given  by  the  Con- 
Btltntion  directly  to  the  several  counties. 
The  article  contained  a  command  that  "the 
Legislature  shall  provide  necessary  laws  to 
cany  out  and  enforce  the  provlslona  of  sec- 
tion one  of  this  artide."  This  Is  the  only 
refnrence  In  the  artide  to  the  Legislature  or 
to  its  lawmaking  power.  Original  article  19 
merely  limited  the  general  lawmaking  power 
ef  the  Legislature  as  to  pr<diibltlon8  of  the 
sale  of  intoxicating  liquors.  It  makes  It  the 
duty  of  the  Legislature  to  inrovide  necessary 
laws  to  carry  out  and  enforce  prohibitions 
of  the  sale  of  intoxicating  liquors  pursnant 
to  local  option  elections.  The  inherent  pow- 
er of  the  Legishttnre  to  make  lawful  prohi- 
bitions of  sales  effective  includes  of  necesstty 
the  power  to  prescribe  all  regulations  expe- 
dient to  tbtit  Mid,  whldli  itoasonahly  and 
prop«4y  indnde  regulations  of  the  ^sses- 
sion  and  transportation  of  intoxicating  liq- 
uors where  the  sale  of  such  liquors  is  made 
unlawful  pursuant  to  the  Constitution.    See 


245  U.  S.  304,  88  Sup.  Ot  98,  62  L.  Ed.  804; 
Purity  Extract  Co.  v.  I^rneb,  226  U.  &  192, 
38  Sup.  Ct  44,  67  L.  Ed.  184. 

Did  original  article  10  forbid  the  passage 
of  chapter  7786^  to  take  ^ect  January  1, 
1919? 

Chapter  7736  did  not  become  operative  or 
effective  until  original  article  19  ceased  to 
be  organic  law;  and  neither  original  arti- 
cle 19  nor  any  other  provision  of  the  Consti- 
tution forbad  the  passage  of  chapter  7736 
while  original  article  19  was  in  force,  the 
statute  by  its  terms  being  made  to  take  ef- 
fect when  its  validity  was  secure  under 
amended  article  19. 

In  deciding  in  the  Francis  Case  that 
chapter  7284  conflicted  with  original  artide 
19  in  so  far  as  the  statute  purported  at  that 
time  to  regulate  the  possession  and  trans- 
portation of  intoxicating  liquors,  the  court 
did  not  hold  that  antldpatory  statutes  could 
not  be  enacted  that  would,  under  an  amend- 
ment to  the  Constitntion,  be  valid  when  they 
became  ^ectlve  as  laws  by  the  terms  of 
their  enactment.  Amended  article  19  and 
chapter  7736  are  prospective  in  their  opera- 
tion. A  statute  is  effe9tive  as  law  on]|y 
whoi  it  becomes  operative.  Sammls  v.  Ben- 
nett. 82  Fla.  468,  text  460,  14  South.  90.  22 
L.  B.  A.  48 ;  Thompson  v.  State,  66  Fla.  107, 
47  South.  816;  Thorp  v.  Smith,  64  ma.  164, 
69  South.  193 ;  In  re  Alexander,  53  Fla.  647, 
44  South.  176;  State  v.  Bentley,  80  Kan. 
227,  101  Pac.  1078;  Gilbert  v.  Ackerman, 
169  N.  Y.  118,  63  N.  B.  763,  45  L.  B.  A.  118. 

As  neither  amended  artide  19  nor  chap- 
ter 7736  was  In  force  until  after  original 
artide  19  had  ceased  to  be  a  part  of  the 
C<mstitution,  there  was  no  conflict  between 
original  article  19  and  amended  artide  19, 
or  between  original  artide;  19  and  dtapter 
7786.  Chapter  7786  did  not  purport  to  regu- 
late the  possession  and  transportation  of  in- 
toxicating liquors,  while  original  artide  19 
was  a  part  of  the  Constitution.  The  fact 
that  chapter  7288  was  aiacted  in  191T  "to 
make  effective  article  19  of  the  Oonstitntlon 
of  the  state  of  I^orida  as  amended,"  sndi 
act  to  take  effect  upon  the  adoption  of  the 
proposed  amendment  to  article  19,  can  have 
no  bearing  on  the  validity  of  diapter  778& 

WbeOier  amended  artide  19,  in  so  far  as 
it  forbids  the  manufacture,  sale,  barter,  or 
exdiange  of  Intoxicating  liquors,  Is  sdf-ex- 
ecutlng  or  not,  the  validity  of  diapter  7738 
is  not  thereby  affected.  Amended  artide  19 
does  not  provide  penalties  for  its  violation, 
nor  does  it  provide  regulations  suitable  to 
ite  effective  aiforoement. 

The  provlsKms  of  amended  artide  19,  that 
"the  Legislature  shall  enact  suitable  laws 
for  the  enforconent  of  the  provisions  of  this 
artide,"  does  not  'Hiave  the  effect  of  post- 
poning the  effectiveness  of  the  amendment, 
as  a  part  of  the  Ccmstitntlon  of  the  state, 
until  there  should  be  legislative  reguIatioB 
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under  tbe  new  article  after  it  becomes  eflec- 
.tive."  There  was  and  Is  nothing  In  the  Cion- 
stltntlon  or  original  article  19  forbidding  tbe 
passage  of  chapter  7736  in  December,  1918, 
to  take  effect  January  1,  1919,  concnrrently 
with  amended  article  19  that  had  already 
been  adopted  at  the  polls  to  take  effect  at 
the  stated  time.  As  chapter  7736  was  not 
effectlye  as  law  until  after  original  article 
19  had  ceased  to  be  organic  law,  It  oould  not 
have  conflicted  with  such  article. 

In  substance  the  holding  is  that  neither 
original  article  19,  nor  any  other  prorision 
of  tlie  Constitution  forbad  the  passage  and 
approval  of  chapter  7736  in  December,  1918, 
to  take  ^ect  January  1,  1919,  when  amend- 
ed article  19  became  effectlye  as  a  part  of 
the  Constitution;  and  the  Legislature  may 
enact  any  law  not  forbidden  by  the  Consti- 
tution. It  is  not  contended  that  the  proTl- 
sioBS  of  diapter  7736  involTed  In  this  case 
are  inyalid  under  amended  article  19.  The 
contention  is  that  Bu(fh  provisions  could  not 
lawfully  be  enacted  before  amended  article 
19  took  effect. 

The  petition  for  rehearing  states  that  "the 
plaintiff  in  error  concedes  that  had  he  vio- 
lated tbe  law  against  the  manufacture  or 
sale  of  intoxicating  liquor  he  could  have 
been  punished  under  the  provisions  of  diap- 
ter  7288  of  the  Laws  of  Florida  1917." 
Chapter  7288  was  in  1917  enacted  "to  make 
^ecttve  article  19  of  the  Constitution  of  the 
state  of  Florida  as  amended,"  and  to  "be- 
come effectlre  upon  the  Adoption  by  the  dec- 
tors  of  the  proposed  amendment  to  article 
xlx."  If  chapter  7288  was  effective  In  1919 
for  any  purpose,  no  reason  appears  iwhy 
chapter  7736  was  not  also  effective  in  1919. 
After  the  enactment  of  chapter  7288,  and 
before  the  passage  of  chapter  7736,  the  pro- 
posed amendment  to  article  19  was  adopted 
nt  tbe  polls,  and  would  inevitably  take  effect 
at  the  time  stated  therein. 

The  decision  In  Bx  parte  Frands,  76  Fla. 
304,  79  South.  753,  2  A.  L.  E.  1068,  was  that 
certain  provisions  of  chapter  7284  then 
sought  to  be  enforced  were  In  conflict  with 
original  article  19;  but  it  was  not  decided 
that  the  Legislature  could  not  enact  a  law 
to  take  effect  In  the  future  when  it  would 
be  valid  by  virtue  of  an  amendment  to  arti- 
cle 19  that  had  been  adopted  at  the  polls  to 
become  effective  concnrroitly  with  the  stat- 
ute. 

The  suggestion  that  a  statute  enacted  pri- 
or to  January  1,  1019,  might  provide  penal- 
'  ties  for  the  manufacture  or  sale  of  Intoxi- 
cating liquors  on  and  after  January  1,  1919, 
but  that  a  statute  conld  not  be  enacted  pri- 
or to  January  1,  1919,  to  take  effect  Janu- 
ary 1,  1919,  forUddlng  the  possession  or 
transportation  of  Intoxicating  liquors  on  and 
after  January  1,  1919,  appears  to  be  without 
support. 

If  «rlglnal  article  18  can  be  held  to  for- 


bid the  enactmeat  prior  to  Jasaarj  1,  1M9, 
of  a  law  to  take  effect  January  1,  1919,  to 
penalize  the  possession  or  transportation  of 
intoxicating  liquors  after  January  1,  1910, 
then  original  article  IS  likewise  fortMid  tbe 
enactment  prior  to  January  1,  1019,  of  stat- 
utes penalizing  the  mannfactnre  or  sale  of 
intoxicating  liquors,  since  original  article  19 
related  to  local  option  sales  of  intoxicating 
liquors  and  not  to  the  possession  or  trans- 
portation of  such  liquors.  Tliere  is  nothing 
in  original  article  19  forbidding  the  enact- 
ment of  a  statute  regulating  the  transporta- 
tion and  possession  of  Intoxicating  liquors, 
tbe  statute  not  to  take  effect  until  a  stated 
time  in  the  future  when  an  amendment  to 
article  19  would  be  in  force,  under  which 
amendment  the  statute  would  validly  be  op- 
erative. See  Pratt  v.  Allen,  18  Conn.  119; 
Galveston,  B.  &  O.  N.  G.  By.  Co.  v.  Gtoas, 
47  Tex.  428;  12  O.  J.  742. 

Tbe  enactment  of  diapter  7786  In  Decem- 
ber, 1918,  was  not  by  virtue  of  power  con- 
ferred by  amended  article  19,  for  amended 
article  19  was  not  in  force  till  January  1, 
1019.  Chapter  7736  was  enacted  pursuant 
to  the  geneifal  lawmaking  power  of  the  Ijeg- 
islature ;  and  the  enactment  of  chapter  7736 
in  December,  1918,  to  take  effect  January  1, 
1919,  was  not  forbidden  by  original  article 
19,  nor  by  any  other  provision  of  the  Gonsti- 
tutlon.  When  chapter  7736  became  effective 
and  operative  aa  law,  original  article  19 
had  ceased  to  be  a  part  of  the  organic  law 
of  the  state. 

T%ere  was  no  session  of  tbe  Legislature 
after  the  Constitution  of  1886,  including  ar- 
ticle 19,  was  promulgated,  until  April,  1887, 
after  the  Oonstitntion  and  article  19  became 
effective  as  organic  law  January  1,  1887. 
Nor  was  there  a  session  of  the  Legislature 
after  the  adoption  of  the  amendment  to  sec- 
tion 0  of  article  16  in  1894  until  the  regular 
session  of  1895.  The  same  may  be  said  of 
other  amendments. 

In  SamflUs  ▼.  Bennett,  82  Sla.  468,  14 
South.  90,  22  L.  R.  A.  48,  and  O^ompscm  v. 
State,  66  Vitu  107,  47  South.  816,  it  was  held 
the  statutes  did  not  have  the  force  of  law 
till  they  "became  operative"  on  dates  sOb- 
seqneilt  to  their  enactment. 

In  Mayor,  etc.,  v.  Bla(^bnm,  27  La.  Ann. 
644,  the  statute  was  passed  after  the  new 
Constitution  had  been  adopted;  and  an  at- 
tempt was  made  to  operate  under  it  while 
the  con8titntlon|iI  provisions  with  whi<ih  it 
conflicted  were  in  forc&  This  is  like  the 
ordinary  case  of  unconstitutional  statutes. 

As  the  enactment  in  December,  1918,  of 
chapter  7736  to  take  effect  January  1,  1919. 
was  not  forMdden  by  original  artlde  10,  the 
statute  was  not  Void  from  the  beginning," 
and  Its  effectiveness  on  January  i,  1910, 
was  Talid  under  amended  article  10,  which 
became  operative  that  day. 

{I]  "A  statute  has  not,  ex  prc^rio  vigors^ 


Digitized  by 


Google 


via.) 


STBISEL  V.  MORAK 
(IE  Bo.) 


869 


aD7' force  nntll  It  becomes  the  la^  at  the 
land,  and  that  la  when,  by  its  terms,  it 
takes  effect."  Gilbert  v.  Ackerman,  159  N. 
Y.  118,  53  N.  B.  753,  45  I/.  R.  A.  118,  120;  In 
re  Howe,  112  N.  T.  100,  10  N.  B.  618,  2  L,  R. 
A,  825:  36  Cyc.  1192.  notes  6,  7;  City  of 
Davenport  t.  D.  &  St  P.  R.  Ca,  87  Iowa, 
624;   Jackman  t.  Garland,  64  Me.  133. 

"A  statute  passed  to  take  effect  at  a  fu- 
ture day  is  to  be  understood  as  speaking 
from  the  time  It  goes  Into  operation,  and 
not  from  the  time  of  its  passage."  Price  v. 
Hopkln,  13  Mich.  318 ;  Rice  T.  Ruddlman, 
10  Mich.  125;  26  Am.  &  Eag.  Bncy.  Law  (2d 
Ed.)  565  notes  1  and  2. 

"No  statute  has,  ex  proprlo  vlgore,  any 
force  until  it  becomes  the  law  of  the  land." 
Garglll  V.  Power,  1  Mich.  369,  370.  See,  al- 
ao,  Charless  v.  Lamberson,  1  Iowa,  435,  text 
443,  63  Am.  Dec.  457;  State  v.  BenUey,  80 
Kan.  227,  101  Pac.  1073;  Shook  ▼.  Laufer 
(Tex.  ClT.  App.)  100  S.  W.  1042;  State  v. 
Williams.  173  Ind.  414,  90  N.  E.  754,  140 
Am.  St.  Rep.  261,  21  iinn.  Gas.  988 ;  Mills  r. 
State  Board  of  Osteopathic  Registration 
and  Examination,  135  Mich.  525,  98  N.  W. 
19,  8  Ann.  Gas.  735,  and  notes. 

"Until  the  time  arrives  when  It  la  to  take 
effect  and  be  in  force,  a  statute  which  has 
been  passed  by  both  houses  of  the  Legisla- 
ture and  approved  by  the  executive  has  no 
force  whatever  for  any  purpose."  36  Gyc. 
1192,  notes  6  and  7;  State  v.  Northern 
Pac.  R.  Ck>..  36  Mont.  582,  93  Paa  946,  15  L. 
R.  A.  (N.  S.)  134,  text  188,  18  Ann.  Gas.  144. 

Hie  Constitution  expressly  provides  for 
the  enactment  of  laws  to  take  effect  at  a 
subsequent  date;  and.  In  the  light  of  reason 
and  of  the  above  authorities,  the  constitn- 
ttonal  validity  of  a  statute  should  be  deter- 
mined as  of  the  time  when  the  statute  be- 
comes operative,  not  when  it  was  enacted, 
unless  the  Constitution  forbids  the  passage 
of  the  law  at  any  time.  The  validity  of  a 
statute  cannot  be  tested  till  it  becomes  effec- 
tive or  operative  Original  article  19  did  not 
forbid  the  passage  of  chapter  7736,  to  take 
effect  when  the  article  ceased  to  be  organic 
law.  The  Legislature  may  enact  any  law 
not  forbidden  by  the  Constitution.  12  C.  3. 
746. 

To  hold  that  chapter  7736  violates  original 
article  19  of  the  state  Constitution  would  be 
to  give  to  the  statute  the  force  of  law  "dur- 
ing a  period  when  the  Constitution  [In  au- 
thorizing the  law  to  state  when  It  shall  take 
effect]  has  declared  It  shall  not  take  effect 
(»:  be  In  force,  and  when  the  obvious  Resign 
and  Intention  was  that  it  should  have  no 
force  or  effect  whatever."  Price  v.  Hopkln, 
13  Mich.  318,  text  326-327;  Mills  v.  State 
Board  of  Osteopathic  Registration  and  Ex- 
amination, supra.  See,  also,  In  re  AlexauT 
der,  53  Fla.  647,  44  South.  175;  Thompson 
v.  State,  56  Fla.  107,  47  South.  816. 

In  McNeU  v.  Webeking,  66  Fla.  407,  63 
South.  728,  it  was  said  the  courts  consider 


only  the  po^er  of  the  Legislature  to  enact 
statutes  alleged  to  be  unconstitutional.  In 
this  case  the  holding  Is  that  ndfher  the 
Constitution,  nor  original  article  19  when  it 
was  in  force,  forbad  the  enactment  of  chap- 
ter 7736  in  December.  1918,  to  take  effect 
after  original  article  19  has  ceased  to  be  a 
part  of  the  organic  law. 

In  12  C.  J.  727,  It  Is  said :  "An  act  of  the 
L^slature  not  authorized  by  the  Constitu- 
tion at  the  time  of  its  passage  Is  absolutdy 
void,  and  Is  not  validated  by  a  subsequent 
adoption  of  an  amendment  to  the  Constitu- 
tion authorising  the  passage  of  such  an  act." 
Citing  Cases.    These  cases  are  as  follows: 

In  Seneca  Mln.  Co.  v.  Osmun,  82  Mich. 
573,  47  N.  W.  26,  9  L.  R.  A.  770,  the  statute 
was  enacted  after  the  amendment  to  the 
CkmstitudOB  became  effective  as  organic 
law. 

In  State  ex  tel.  Stevenson  t.  Tofly,  20 
Nev.  427i  2Z  Pac.  1064,  19  Am.  St  Rep.  874, 
the  statute  was  enacted  under  an  amend- 
ment to  the  Constitntion,  which  amendment 
was  declared  to  be  "not  constitutionally 
adopted."  ' 

In  Dewar  v.  People,  40  Mich.  401,  20  Am. 
Rep.  645,  and  Mt.  Pleasant  v.  Vanslce,  48 
MJch.  361,  6  N.  W.  878.  38  Am.  Rep.  19S. 
void  ordinances  were  not  validated  by  a 
subsequent  amendmoit  of  organic  law. 

In  State  v.  Bills,  22  Wash.  129,  60  Pac. 
136,  a  void  act  was  not  validated  by  a  sub- 
sequent constitutional  amendment  that  did 
not  Include  the  void  act  in  Its  provisions. 

In  Banaz  v.  Smith,  133  Gal.  102,  66  Pac. 
309,  and  Fleming  v.  Hance,  153  C^l.  162,  94 
Pac.  620,  a  void  provision  of  a  dty  charter 
was  not  validated  by  the  subsequent  adop- 
tl<m  of  an  amendment  to  the  Constitution. 

In  all  these  cases  the  statutes  purported 
to  be  effective  as  laws,  not  merely  enact- 
ments to  take  effect  at  a  future  date.  The 
word  "passage,"  as  used  in  12  G.  J.  727,  has 
reference  to  the  taking  effect  of  statutes  as 
operative  laws.  See  Schneider  v.  Hussey,  2 
Hasb.  (Idaho)  8,  1  Pac  343;  Harding  v.  Peo- 
ple, 10  Colo.  387,  15  Pac.  727;  GhurchlU  v. 
Bemls,  45  Neb.  724,  64  N.  W.  348;  Rogers 
V.  Vass,  6  Iowa,  405;  Mills  v.  State  Board  of 
Osteopathic  Registration  and  Examination, 
supra;  Shook  v.  Laufer,  supra;  Scales  v. 
Marshall,  96  Tex.  140,  70  S.  W.  945;  State 
V.  Bentley.  80  Kan.  227,  101  Pac.  1073;  25 
B.  G.  L.  796,  i  44;  State  v.  Williams,  173 
Ind.  414,  90  N.  E.  754,  140  Am.  St  Rep.  261, 
21  Ann.  Cas.  986 ;  In  re  Estate  of  Howe,  112 
N.  Y.  100, 19  N.  B.  613,  2  L.  R.  A.  825 ;  State 
▼.  Mounts,  36  W.  Va.  179,  14  S.  E.  407,  15 
L.  R.  A.  243 ;  Bvansvllle  &  GravrfordvUle  B. 
Co.  V.  Barbee,  74  Ind.  168. 

In  Etchison  Drilling  Co.  v.  Floumoy,  131 
La.  442,  59  South.  867,  it  was  held  that  "the 
Legislature  was  prohibited  by  the  Constitu- 
tion *  *  *  from  iwsslng  the  act,"  and 
"that  the  act  was  unconstitutional  at  the 
time  of  Its  adoption  or  attempted  adoption, 
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and  that  it  has  not  been  validated  by  the 
subsequent  adoption  of  the  amendment  to 
the  Ck)n8titution,"  which  amendment  was 
adopted  after  the  statute  was  enacted. 

In  none  of  the  above  cases  was  the  ques- 
tion decided  that  Is  presented  here. 

[10]  A  statute  valid  when  enacted,  and 
made  efTectlve,  is  not  invalidated  by  a  sub- 
sequent amendment  to  the  Constitution,  on- 
less  the  amendment  is  designed  to  have  that 
effect.  See  Cutting  v.  Taylor,  3  S.  D.  U, 
51  N.  W.  949,  IS  L.  R.  A.  691;  Reade  v. 
aty  of  Durham,  173  N.  C.  668,  92  S.  E.  712. 

Under  the  express  provision  of  section  18 
at  article  3  of  the  Constitution,  that  "no 
law  shall  take  effect  until  sixty  days  from 
the  final  adjournment  of  the  session  of  the 
tiegislature  at  which  it  may  have  been  en- 
acted, unless  otherwise  specially  provided 
In  such  law,"  chapter  7736  "specially  pro- 
'  vlded  in  such  law"  that  "this  act  shall  go 
into  effect  on  the  first  day  of  January,  A.  D. 
1919."  This  spedflc  designation  of  the  fu- 
ture day  when  the  act  "shall  go  into  effect" 
is  equivalent  to  a  constitutional  and  legis- 
lative declaration  that  the  statute  shall  have 
no  effect  until  the  designated  day.  2  Am.  ft 
Bng.  Bncy.  Law  (2d  Ed.)  565,  note  2;  Lar- 
rabee  v.  Talbott,  5  Oill.  (Mkl.)  426,  46  Am. 
Dec.  637. 

Thus,  by  virtue  of  the  organic  law  and 
the  express  terms  of  the  act,  the  operation, 
force,  and  effect  of  chapter  7736  as  law  was 
suspended,  and  the  statute  was  rendered 
innocuous  and  without  efficacy  or  potency  as 
law  from  the  moment  of  Its  enactment  to 
January  1,  1919,  when  amended  article  19 
of  the  Constitution  became  effective,  and 
made  the  operaticm  of  the  law  valid  when 
it  took  effect  as  "«pecially  provided  in  such 
law,"  pursuant  to  the  authority  of  the  Con- 
stitution. See  In  re  Rahrer,  140  TT.  S.  545, 
text  565,  11  Sup.  Ot.  865,  35  L.  Ed.  672; 
Tinker  v.  SUte,  90  Ala.  638,  8  South.  814; 
In  re  SpicWer  (C.  C.)  48  Fed.  653,  10  L.  R.  A. 
446;  In  re  Van  Vllet,  43  Fed.  761,  10  U  R. 
A.  451;  Starace  v.  Roissl,  69  Vt.  303,  37  Atl. 
1109;  State  v.  Lord,  66  N.  H.  479,  29  Atl. 
556;  Commonwealth  v.  Calhane,  154  Mass. 
115,  27  N.  E.  881 ;  State  ex  rel.  Bartlett  v. 
Praser,  1  N.  D.  425,  48  N.  W.  343;  BUir  v. 
Ostrander,  109  Iowa,  204,  80  N.  W.  830,  47 
L.  R.  A.  469,  77  Am.  St.  Rep.  632. 

While  chapter  7736  was  suspended,  and 
before  it  became  operative  as  law,  it  could 
not  conflict  with  original  article  19,  or  with 
any  other  provision  of  the  Constitutlcxi : 
the  mere  enactment  of  the  statute  to  take 
effect  at  a  future  day  when  Its  operation 
would  be  valid  not  being  expressly  or  im- 
pliedly forbidden  by  any  provision  of  organic 
law.  The  enactment  of  statutes  to  take  ef- 
fect and  become  operative  In  the  future  be- 
ing expressly  provided  for  by  the  Constitu- 
tion, a  large  part  of  the  statute  laws  of  the 
state  whose  validity  is  not  questioned  was 


enacted  to  take  effect  ahd  become  operatiTe 
at  dates  subsequent  to  th^r  enactment. 

To  make  chapter  7736  ^ectlve  prior  to 
January  1,  1919,  so  as  to  conflict  with  orig- 
inal article  10,  would  violate  the  express 
provisions  of  section  8  of  artlde  8  of  the 
state  Constitution,  making  a  statute  ettec- 
tlve  as  "specially  provided  in  such  law." 

In  order  to  conflict  with  original  article 
19  of  the  Constltntion,  while  that  article  was 
in  force  as  organic  law,  chapter  77S6  must 
be  construed  to  have  been  effective  as  law 
prior  to  January  1,  1919,  in  violation  of  sec- 
tion 8  of  article  8  of  the  Constitution,  and 
in  opposition  to  the  express  terms  of  the 
statute.  26  Am.  &  Eng.  Bncy.  Law  (2d  Ed.) 
566,  note  2. 

The  Supreme  Court  of  the  United  States 
lias  held  the  act  of  Congress  of  October  28, 
1919  (41  Stat  306),  known  as  the  Volstead 
Prohibition  Enforcement  Act,  to  be  a  valid 
law,  although  it  was  passed  by  Congress  be- 
fore the  Eighteenth  Amendment  to  the  fed- 
eral Constitution  became  effective,  on  Jan- 
uary 16,  1920,  and  although  Congress  has 
no  legislative  power  except  such  as  is  grant- 
ed to  or  conferred  upon  it  by  the  Constitu- 
tion of  the  United  States.    Rhode  Island  v. 

Palmer,  262  U.  S.  ^,40  Sup.  Ct  486,  64 

L.  Ed. (June  7,  1920). 

If  the  Volstead  federal  enforcement  stat- 
ute enacted  Octob«'  28,  1919,  after  the 
Eighteenth  Amendment  to  the  federal  Coo- 
stitutlon  had  been  adopted  by  the  Legisla- 
tures of  three-fourths  of  the  states  of  the 
Union,  but  before  the  amendment  became 
effective,  January  16,  1920,  is  a  valid  law, 
when  the  Congress  has  no  power  to  enact 
laws  except  as  that  power  is  granted  by  the 
federal  Constitutttm,  then  chapter  7738, 
Laws  of  Florida,  Is  a  valid  law,  for  the  rea- 
son that  the  Legislature  may  enact  any  stat- 
ute that  is  not  forbidden  by  -the  state  or 
federal  Constitutions,  and  there  is  nothing 
in  original  article  19,  or  in  any  other  pro- 
vision of  the  state  (Constitution,  or  in  the 
federal  Constitution,  forbidding  the  Legisla- 
ture to  enact  chapter  7736  in  December, 
1918,  to  take  effect  only  after  original  arti- 
cle 19  had  ceased  to  be  a  part  of  the  organic 
law  of  the  state. 

In  section  1,  art  S,  of  the  state  (Toostitu- 
tlon,  "the  legislative  authority  of  the  state 
Is  vested  in  the  L^islature."  Other  provi- 
sions of  the  Constitution  relate  to  qiedflc 
legislative  powers  or  limitations.  As  the 
general  lawmaking  power  of  the  state  is 
vested  in  the  Legislature,  and  as  no  provi- 
sion of  the  Constitution  forbad  the  enact- 
ment of  chapter  7736,  it  eeaoa  inevitable 
that  its  enactmoit,  to  become  ^ective  con- 
currentiy  with  amended  article  19,  was 
within  the  lawmaking  jKrwer  of  the  state 
Legislature. 

Even  though  portions  of  chapter  7738  may 
be  invalid  should  they  be  found  to  be  In  con- 
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filet  with  organic  property  ri^ts,  the  pro- 
yialon  of  tbe  statute  under  whlcb  the  peti- 
tioners are  held  does  not  violate  any  organic- 
rights,  and,  being  severable  and  enforceable 
without  reference  to  portions  of  the  statutn 
that  may  be  Invalid,  is  not  affected  thereby ; 
and  the  enactment  of  chapter  7736,  after 
the  adoption  at  the  polls  of  amended  article 
19,  but  before  it  became  operative,  the  stat- 
ute to  take  effect  concurrently  with  the 
amended  article  of  the  Constltntion,  does 
not  appear  to  be  violative  of  any  provision 
or  principle  of  organic  law. 

Certainly  it  cannot  be  said  that  beyond  all 
reasonable  doubt  'the  Legislature  had  no 
power  to  enact  chapter  7736  In  December, 
191S,  to  take  effect  January  1,  1919,  concur- 
rently with  the  then  adopted  amended  arti- 
cle 19  of  the  state  Constitution ;  and  all  the 
authorities  hold  that,  if  there  is  a  reasona- 
ble doubt  as  to  the  constitutionality  of  a 
statute,  it  id  the  duty  of  the  courts  to  give 
effect  to  the  enactment,  since  a  statute  Is  the 
law  of  the  land,  unless  it  is  in  undoubted 
conflict  with  some  Identified  provision  of  the 
state  or  federal  Constitution. 

Affirmed. 


ELLIS  and  WEST,  33.,  concnr. 
BROWNE,  C.  J.,  and  TAYLOR,  J., 
sent. 


dis- 


(7»  Fia.  mc) 

APALACHICOLA  NORTHERN  R.  CO.  at  al. 
V.  SOMMERS  at  al. 

(Supreme  Court  of  Florida.    May  IS,  1920.) 

(ByJUih*»  by  the  Court.) 

1.  Recelv«ra^=9l2— whM  receiver*  pantfonte 
lite  may  be  appointed  stated. 

Receivers  pendente  lite  of  property  may 
at  the  instance  of  litigants  be  appointed,  by 
courts  having  jurisdiction  in  the  premises,  only 
when  the  movants  for  such  appointments  have 
a  legal  or  equitable  right  to  apply  for  such 
relief,  and  the  exigency  or  propriety  for  tlie 
appointment  of  a  receiver  is  made  to  appear. 

2.  Receivers  «=3 1 2— Grounds  essMitlal  for  ap- 
pointment cnamerated. 

To  authorise  the  appointment  of  a  receiver, 
the  petitioner  must  show  either  a  clear  legal 
right  in  himself  to  the  property  in  ^sontroversy, 
or  that  he  has  some  lien  upon  or  property 
right  in  it,  or  that  it  constitutes  a  special 
fund  out  of  which  he  is  entitled  to  satisfaction 
of  his  demand. 

3.  Rsoelvars  ®=»  1 2— I  nterest  entitling  petition- 
era  to  move  for  appointment  stated. 

While  the  appointment  of  a  receiver  does 
not  involve  the  determination  of  any  right,  or 
affect  the  title  of  either  party  in  any  manner 
whatever,  an  appointment  of  a  receiver  should 
be  made  only  at  the  instance  of  those  who 
have  an  adinowledged  interest,  or  at  least  a 


probaUe  right  or  interest,  in  or  to  the  prop- 
erty, fund,  or  assets  over  which  he  seeks  to 
have  a  receiver  appointed,  and  where  there 
is  strong  reason  to  believe  that  the  party  ask- 
ing for  a  receiver  will  recover. 

4.  Receivers  ®=3l3,  14— When  appolntmeat  or- 
iflnarily  made  to  prevent  fraud  or  loss  of 
property. 

The  cases  in  which  receivers  will  he  ap- 
pointed are  ordinarily  limited  to  those  in  which 
it  appears  that  the  appointment  is  necessary, 
either  to  prevent  fraud  or  to  save  the  property 
from  injury  or  threatened  loss  or  destruction, 
which  facts  must  be  established  to  the  satis- 
faction of  the  court 

5.  Recdven  ^=3&— Rules  for  guidance  «f  Ji- 
diolal  discretion  In  appointment  stated. 

While  the  appointment  of  a  receiver  In  liti- 
gation is  to  a  large  extent  within  the  sound 
judicial  discretion  of  the  diancellor,  to  be  ex- 
ercised or  not  according  to  the  circumstances 
and  exigencies  of  each  particular  case,  yet  there 
are  certain  well-established  rules  that  should 
be  observed  in  exercising  such  discretion: 

"(1)  That  the  power  of  appointment  is  a 
delicate  one,  and  to  be  exerdaed  with  great 
circumspection. 

"(2)  That  it  must  q>pear  the  daimant  has 
a  title  to  or  lien  upon  the  property,  and  the 
court  must  be  satisfied  by  affidavit  that  a  re- 
ceiver is  necessary  to  preserve  the  property. 

"(3)  That  there  is  no  case  in  which  the 
court  appoints  a  receiver  merely  because  the 
measure  can  do  no  harm. 

"(4)  That  fraud  or  imminent  danger,  if  the 
Immediate  possession  should  not  be  taken  Yff 
the  court,  must  be  clearly  proved. 

"(6)  That,  unless  the  necessity  be  of  the 
most  stringent  'character,  the  court  win  not 
appoint  until  the  defendant  is  first  heard  in 
response  to  the  application." 

6.  Appeal  and  error  «e3959— Order  «f  appaiat- 
mant  of  rsoelvar,  without  anfllolent  predicate 
In  pleadings  or  proof,  wilt  be  reversed. 

Where  it  dearly  appears  that  an  order 
appointing  a  receiver  was  made  without  a  snf- 
fident  predicate  in  the  pleadings  and  in  the 
proofs  addnced  at  the  hearing,  such  order  will 
be  reversed  upon  appropriate  proceedings. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; A  O.  Campbell,  Judge. 

Proceeding  by  David  Sonunera  and  others 
for  the  appointment  of  receivers  for  the 
Apalachicola  Northern  Railroad  Company 
and  others.  From  the  order  of  appointment, 
defendants  aiqpeal.    Reversed. 

W.  J.  Oven,  of  Tallahassee,  George  H.  Wil- 
liams, ot  St  Louis,  Mo.,  and  Blount  &  Blount 
ft  Carter,  at  Pensacola,  for  appellants. 

X.  L.  WataoD,  of  Qulncy,  and  W.  a  Mar- 
shall, of  St  Louis,  Mo.,  tor  appelleea. 

WHITFIELD,  J.  The  appeals  herein  are 
from  an  order  appointing  corecelvers  for  tba 
Apalachicola  Northern  Railroad  Company  and 
the  St.  Joseph  Land  &  Develoionent  Company, 
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the  appeals  being  made  efFecttve  to  supersede 
the  order  pending  this  review. 

On  a  former  appeal  herein  from  an  order 
sustaining  a  demurrer  to  the  bill,  it  was  held 
that  the  second  amended  bill  of  complaint 
stated  an  equity  in  favor  of  the  complainants, 
appellees'  here.  Sommers  t.  Apalachicola  N. 
R.  R.  Co.,  75  Fla.  159,  78  South.  25. 

The  answers  and  affidavits  adduced  by  the 
defendant  on  the  application  for  the  appoint- 
ment of  receivers  deny  or  explain,  or  tend  to 
controvert,  many  of  the  material  allegations 
of  the  bUl  of  complaint  upon  which  the  assert- 
ed equity  of  the  bill  is  predicated,  and  the 
complainants  presented  nothing  by  way  of 
evidence,  except  the  affidavit  of  one  of  the 
complainants,  appended  to  the  bill  of  com- 
plaint, averring — 

"that  the  facts  stated  in  the  foregoing  bill 
as  of  his  own  knowledge  are  true,  and  so  far 
as  they  are  stated  on  information  or  belief 
he  verily  believes  them  to  be  true." 

{1]  Receivers  pendente  lite  of  property  may 
at  the  instance  of  litigants  be  appointed,  by 
courts  having  Jurisdiction  In  the  premises, 
only  when  the  movants  for  such  appointments 
have  a  legal  or  equitable  right  to  apply  for 
such  relief,  and  the  exigency  or  propriety  for 
the  appointment  of  a  receiver  is  made  to  ai>- 
pear. 

(2,  t]  To  authorize  the  appointment  of  a  re- 
cover, the  petitiMter  must  show  either  a 
clear  legal  right  in  himself  to  the  property 
in  controversy,  or  that  be  has  some  lien  up- 
on or  property  right  in  it,  or  that  it  consti- 
tutes a  special  fund  out  of  which  he  is  enti- 
tled to  satisfaction  of  his  demand.  While 
the  appointment  of  a  receiver  does  not  in- 
volve the  determination  of  any  right,  or  affect 
the  title  of  either  party  in  any  manner  what- 
ever, an  appointment  of  a  receiver  should  be 
made  only  at  the  instance  of  those  who  have 
«n  aclcnowledged  interest,  or  at  least  a  prob- 
able right  or  interest,  in  or  to  the  property, 
fund,  or  assets  over  which  he  seeks  to  have  a 
receiver  appcdoted,  and  wh^e  there  is  strong 
reason  to  believe  that  the  party  asking  for 
a  receiver  will  recover.    23  R.  C.  L.  {  9,  p.  15. 

[4]  The  cases  in  which  receivers  wHl  be 
appointed  are  ordinarily  limited  to  those  in 
which  it  appears  that  the  appointment  Is 
necessary,  either  to  prevent  fraud  or  to  save 
the  property  from  injury  or  threatened  loss 
or  destruction',  which  facts  must  be  estab- 
lished to  the  satisfaction  of  the  court.  28  R. 
C.  L.  J  12,  p.  IS. 

"  Tiie  appointment  of  a  receiter  Is,  as  a  gen- 
eral rule,  discretionary,  and  not  a  matter  of 
right.  The  court  acts  only  upon  a  proper 
-case  being  made  out  for  the  exercise  of  Its 
Jorisdiction,  according  to  well-established 
princliries.  It  is  in  that  sense  only  that  a  re- 
■dirtx  can  be  said  to  be  ex  idebito  Justltise. 
fTbe  action  of  the  court  must  be  governed  by 


a  sound  and  Judid&l  discretlpn,  taking  Into 
account  all  the  drcumstanoea  of  the  caae^  ex- 
ercised for  the  purpose  of  prtnnoting  the  ends 
of  Justice  and  of  protecting  the  rights  of  all 
parties  Interested  in  the  controversy  and  mb- 
Ject-matter,  and  based  upon  the  fact  that 
there  is  no  other  adequate  remedy  or  means 
of  accomplishing  the  desired  objects  of  the 
Judicial  proceeding.  Furthermore,  this  dis- 
cretion Is  to  be  exercised  with  great  ca'ution 
and  circumspection,  after  full  consideration 
of  the  facts  of  the  particular  case  and  the 
interests  of  all  parties  concerned.  The  api>el- 
late  court  will  not  interfere  tmless  a  clear 
abuse  of  discretion  is  shown.  23  R.  C.  X<.  | 
4,  p.  10. 

[S]  While  the  appointment  of  a  recdver  in 
litlg:atlon  Is  to  a  large  extent  within  the 
sound  Judicial  discretion  of  the  chancellor,  to 
be  exercised  or  not  according  to  the  circum- 
stances and  exigencies  of  eadt  particular 
case,  yet  there  are  certain  well-established 
rules  that  should  be  observed  In  exerdslng 
such  discretion: 

"(1)  That  the  power  of  appointment  is  a 
delicate  one,  and  to  be  exerciaed  with  great 
drcumspection. 

"(2)  That  it  must  appear  the  dalmant  has 
a  title  to  or  lien  npon  the  property,  and  the 
court  must  be  satisfied  by  affidavit  that  a  re- 
ceiver is  necessary  to  preserve  the  property. 

"(3)  That  there  is  no  case  in  wliicfa  the 
court  appoints  a  receiver  merely  because  the 
measure  can  do  no  harm. ' 

"(4)  That  fraud  or  imminent  danger,  if  the 
immediate  possession  should  not  be  taken  by 
the  court,  must  be  clearly  proved. 

^(5)  That,  unless  the  necessity  be  of  the 
moat  stringent  character,  the  court  wiB  not 
appoint  until  the  defendant  is  first  heard  in 
response  to  the  application." 

Lehman  v.  Trust  Oo.  of  Ameriea,  67  Fla.  473, 
49  South.  502. 

[I]  Where  it  clearly  appears  tliat  an  order 
appointing  a  receiver  was  made  without  a 
sufficient  predicate  in  the  pleadings  and  in 
the  proofs  adduced  at  the  hearing,  such  order 
will  be  reversed  upon  appropriate  proceed- 
ings.   Cunningham  v.  Tucker,  14  Fla.  251. 

Without  intending  to  intimate  any  opinion 
whatever  as  to  the  ultimate  merits  of  the  case 
that  may  be  presented  on  final  hearing,  it 
appears  on  this  appeal  that  an  adequate 
showing  is  not  made  for  the  appointment  of 
receivers. 

If  the  proceeds  derived  from  fbe  oper- 
ation of  the  railroad  and  from  the  sale  or 
lease  of  the  lands  are  carried  and  kept  be- 
yond the  Jurisdiction  of  the  courts  of  this 
state,  it  results  from  transactions  in  which 
the  complainants  participated  personally  or 
by  proxy. 

Under  all  the  circumstances  disclosed  by 
the  transcript,  a  right  to  have  recovers  ap- 
pointed is  not  eetablisbed  under  the  principles 
of  law  and  equity  that  should  govern  a  chan- 
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ceUor's  discretionary  Judgment  In  appointing 
receivers  i)endente  lite. 
The  orders  appealed  from  are  rerersed. 

BROWNE,    C.  J.,    and  TAYLOR,    KLLIS, 
and  WBST,  33.,  concur. 


ST.  JOSEPH  LAND  &  DEVELOPMENT  CO. 
V.  80MMER8  et  al. 

(Supreme  Court  of  Florida.     Mar  13,  1920.) 

Appeal  from  Circuit  Conrt,  Franklin  Coun- 
ty;  A.  O.  Campbell,  Jndge. 

Proceeding  between  the  St.  Joseph  Land  & 
Development  Company  and  David  Sommers  and 
others.  From  an  adverse  decision,  the  com- 
pany appeals.    Reversed. 

PER  CURIAM.  It  is  ordered  and  adjudged 
by  the  conrt  that  the  order  appealed  from  in 
this  cause  be  and  the  same  is  hereby  reversed, 
on  the  anthority  of  the  decision  this  day  ren- 
dered in  the  case  of  Apalachicola  Northern 
Railroad  Co.  et  aL  y.  David  Sommers  et  al., 
86  South.  801. 

AH  concDT. 


APALACHICOLA  NORTHERN  R.  CO.  V. 
SOMMERS  at  al. 

(Supreme  CJourt  of  Florida.     May  13,  1920.) 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  A.  G.  Campbell,  Judge. 

Proceeding  between  the  Apalachicola  North- 
ern Railroad  Company  and  David  Sommers  and 
othars.  From  an  adverse  decision,  the  com- 
pany appeals.    Reversed. 

PER  CURIAM.  It  is  ordered  and  adjudged 
by  the  court  that  the  order  appealed  from  in 
this  cause  be,  and  the  same  is  hereby  reversed, 
on  the  authority  of  the  decision  this  day  ren- 
dered in  the  case  of  Apalachicola  Northern 
Railroad  Co.  et  al.  ▼.  David  Sommers  et  aL, 

sa  South,  sei. 

Ail  concur. 


DREW  LUMBER  CO.  at  aL  V.  8IZER. 

(Supreme  Court  of  Florida.    Jane  80,  1920.) 

Appeal  from  Circuit  Court,  Columbia  Conn- 
ty;  M.  F.  Home,  Judge. 

Suit  by  Robert  R.  Siser  against  the  Drew 
Lumber  Company  and  others.  Demurrers  to 
the  bill  were  overruled,  and  defendants  appeaL 
Affirmed. 

J.  T.  O.  Crawford,  of  JaoksoaviOa,  for  ap- 
peUanta. 

Kay,  Adam*  &  Ragland,  of  Jacksonville,  for 
appdlee. 

PER  CDBIAM.  A  bill  was  filed  by  Siser,  a 
stockholder  in  the  Drew  LamMr   Company, 
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against  the  company  and  others,  some  of  whom 
are  alleged  to  have  been  stockholders  and  of- 
ficers of  the  company,  and  others  who  are  al- 
leged to  have  had  dealings  with  the  company 
and  its  officers  under  such  circumstanoea  as 
violate  the  rights  of  complainant  and  entitle 
him  to  an  accounting,  and  to  other  appropriate 
relief  involving  large  interests  and  rights  in 
lands  and  other  property. 

Two  separate  demurrers  to  the  bill  of  com- 
plaint were  overruled,  and  from  such  orders  an 
appeal  was  taken.  On  the  allegations  admitted 
by  the  demurrers  the  complainant  would  be  en- 
titled to  relief  if  such  allegations  are  not  met 
and  controverted  I>y  due  course  of  procedure. 

At  this  stage  of  the  cause  a  detailed  discus- 
sion of  the  voluminous  allegations  and  of  the 
grounds  of  the  demurrers  addressed  thereto 
will  not  be  undertaken,  since  the  admitted  al- 
legations and  the  prayers  for  relief  will  be  a 
sufficient  guide  to  the  dtancellor-in  applying  ap- 
propriate legal  principles,  unless  further  pro- 
ceedings require  the  consideration  of  other  mat- 
ters that  affect  the  equities,  in  which  caae  dis- 
cussions on  tUs  interlocutory  appeal  may  b« 
ultimately  of  little  value  in  the  final  disposition 
of  the  eanse. 

Order  affirmed. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD, ELLIS,  and  WEST,  JJ.,  concur. 


RIQGINS  V.  STATE. 

(Supreme  .Court  of  Florida.  June  80,  1920.) 

Error  to  Circuit  Court,  Duval  County; 
George  Cooper  CHbbs,  Judge. 

Mallory  Riggins,  alias  Mallie  Riggins,  was 
convicted  of  wife  murder,  and  he  brings  error. 
Affirmed. 

Ernest  Dart,  of  Jacksonville,  for  plaintiff  in 
error. 

Van  C.  Swearingen,  Atty.  Gen.,  and  Worth 
W.  Trammell,  Asst.  Atty.  Gen.,  for  the  SUte. 

WHITFIELD,  J.  Upon  an  Indictment  for 
murder  in  the  first  degree  by  fatally  shooting 
from  a  premeditated  design  to  effect  her  death, 
the  plaintiff  in  error  was  CMivicted  of  the  mur- 
der of  Ills  wife  as  diarged  and  took  writ  of 
error,  presenting  as  errors  the  insufficiency  of 
the  evidence  to  sustain  the  verdict,  the  rulings 
of  the  court  on  the  admissibility  of  evidence 
adduced  at  the  trial,  and  the  failure  of  the 
court  to  charge  the  jury  upon  the  crime  of 
murder  in  the  tliird  degree. 

'There  was  no  request  for  a  charge  on  mur- 
der in  the  third  degree,  and  the  evidence  ad- 
duced did  not  require  a  diarge  upon  that  degree 
of  murder. 

The  fatal  shooting  was  admitted,  and  was 
sought  to  be  excused  on  the  theory  of  accident; 
Init  the  evidence  did  not  require  such  a  finding. 
Evidence  admitted  over  objection  could  not,  un- 
der the  admissions  of  the  defendant,  have  been 
harmful,  even  if  error,  and  there  is  ample  ba- 
sis for  the  finding  of  murder  hi  the  first  degree.' 

Counsel  for  the  plaintiff  in  error  has  foro*- 
(Dlly  presented  the  exceptions  taken,  but  no 
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material  errors  of  proeednre  appear,  and  the 
facts  in  evidence  tuUj  warrant  the  conviction. 
Judgment  affirmed. 

BROWNE,  C.  J.,  and  TATLOB,  BLLI8,  and 
WEST,  JJ.,  concur. 


(79  Fla.  235) 

TAMPA  &  J.  RY.  CO.  V. 
•t  al. 


CATT8,  Governor, 


(Supreme  Court  of  Florida.    March  H, 

1920.    Rehearing  Denied  April  17, 

1920.) 

(Syllabua  ly  the  Court.) 

1.  Pablie  land*  <s=>l42— Land  grant  railroail 
oannot  recover  lands,  unless  road  Is  oon- 
stnioted  according  to  grant. 

Lends  granted  by  a  Legislature  as  payment 
for  the  construction  of  a  railroad  in  accordance 
with  certain  specifications  and  through  a  par- 
ticular area  cannot  be  recovered  by  the  grantee, 
unless  the  railroad  is  constructed  in  accordance 
with  the  specifications  and  through  the  partic- 
ular area  set  forth  in  the  legislative  grant 

2.  Statutes  «s»l8l(l)— Conrt  In  eonstruing 
aot  will  ascertain  legislative  Intent. 

To  interpret  and  construe  an  act  of  the  Leg- 
islature, the  court  will  ascertain  the  legislative 
intent,  purpose,  or  will. 

3.  Statutes  <S=>)84,  205,  215,  217— Courts  will 
look  to  condition  of  oountry  affeoted  and  pur- 
pose of  act;  all  parts  of  act  will  be  read  to- 
gether;   former  legislation  on  same  subject 

'    to  be  considered. 

To  ascertain  the  legislative  intent,  purpose, 
or  will,  the  court  will  look  to  the  condition  of 
the  country  to  be  aflfected  by  the  act,  as  well 
as  to  the  purpose  declared,  and  will  read  all 
parts  of  the  act  together;  and,  should  there 
have  been  former  legislation  touching  the  same 
subject-matter,  it,  too,  should  be  talcen  into  con- 
sideration. 

4.  Franchises  «=32— Statutes  (3=>23&— Legiela> 
tlve  grants  of  property  or  frwichlset  con- 
strued most  strongly  against  grantee. 

Legislative  grants  of  property  or  franchises 
are  to  be  construed  most  strongly  against  the 
grantee. 

5.  Statutes  «=»238— Ascertained  terms  of  con- 
traots  contained  in  legislative  grant  will  be 
given  etfeet. 

When  a  contract  contained  within  a  legis- 
lative grant  is  brought  before  a  court  for  con- 
struction and  enforcement,  the  court  should  as- 
certain the  terms  of  the  contract  and  then  give 
effect  to  such  terms. 

6.  Equity  ($=966— Relief  denied,  unless  com- 
plainant Is  ready  to  give  defendant  his  rights 
in  subjeot-matter. 

A  court  of  equity  will  not  confer  its  equi- 
table relief  upon  a  party  complainant,  seeking 
its  interposition  and  aid,  unless  he  has  acknowl- 
edged and  conceded,  or  will  admit  and  provide 
for  all  the  equitable  rights,  claims,  and  de- 
mands justly  belonging  to  the  adversary  party. 


and  growing  out  of  or  necessarily  involved  ta 
the  subject-matter  of  the  controversy.  Sndt 
court  will  give  the  relief  to  wliich  the  complain- 
ant is  entitled,  only  upon  condition  that  he  ban 
given,  or  consents  to  give,  the  defendant  anch 
corresponding  rights  as  he  also  may  be  entitled 
to  in  respect  of  the  subject-matter  of  the  suit. 
"He  who  seeks  equity  mast  do  equity." 

7.  Equity  <e=s>65(l)— Complainant  who  bat  vio- 
lated equitable  principles  will  be  denied  re- 
lief. 

Whenever  a  party,  who,  as  actor,  seeks  to 
set  the  judicial  machinery  in  motion  and  ol>tain 
some  remedy,  has  violated  conscience  or  good 
faith,  or  other  equitable  principle,  in  his  prior 
conduct,  then  the  doors  of  the  court  will  be 
shut  against  him  in  limine,  the  court  will  re-, 
fuse  to  interfere  on  his  behalf,  to  acknowledge 
his  right,  or  award  any  remedy.  "He  who 
comes  into  equity  must  come  with  clean  hands." 

8.  Equity  «=>65(2)— Party  breaching  material 
obligation  of  contract  Is  not  entitled  t*  pro- 
tection. 

A  party  to  a  contract,  who  fails  to  perform 
a  material  obligation  of  the  contract,  is  not  in 
court  with  clean  hands  when  he  seeks  aid  of 
a  court  of  equity  in  the  protection  of  his  al- 
leged rights  arising  out  of  or  connected  with 
the  contract,  and  i*  not  entitled  to  the  relief 
prayed. 

Appeal  from  Circalt  Coart,  De  Soto  Oonn- 

ty ;  John  S.  Edwards,  Judge. 

Suit  by  the  Tampa  &  Jacksonville  Railway 
Company  against  Sidney  J.  Catts,  Governor, 
and  others,  as  Trustees  of  the  Internal  Im- 
provement Fund  of  Florida.  Demurrer  to 
petition  sustained,  and  complainant  appeals. 
Order  affirmed,  and  bill  dismissed. 

See,  also,  75  Fla.  'lU,  79  South.  168. 

N.  B.  K.  PettlngiU,  of  Tampa,  and  Artbor 
F.  Odlln,  of  Arcadia,  for  appellant 

Glenn  Terrell,  of  Tallabassee,  for  aKiel- 
leea. 

BBANNING,  Circuit  Judge.  Tampa  &  Jack- 
sonville Railway  Company,  a  corporation, 
appellant,  brought  suit  In  eaulty  against  Sid- 
ney J.  Catts,  Governor  of  the  state  of  Florida, 
and  others,  composing  the  board  of  trustees  of 
the  internal  Improvement  fund,  to  compel  a 
conveyance  of  280,000  acres  of  land.  A  demur- 
rer was  interposed  by  defendants,  and  said 
demurrer  was  sustained  by  the  court  Com- 
plainant appealed.  The  matter  comes  before 
this  court  to  review  the  ruling  upon  said  de- 
murrer. 

This  cause  has  been  before  this  court  before 
upon  pleadings. 

I  Shall  confine  my  discnssion  of  the  d«nnr- 
rer  to  only  those  grounds  which  test  whether 
there  is  equity  in  the  bill. 

The  pleader  alleges  in  the  ameaded  bDl: 

The  creation  and  history  of  the  Internal 
improvement  fund,  and  that  the  defmdants 
are  the  duly  appointed  trusteea  of  said  fund ; 
that   Gainesville,   Rocky  Point  &   Mlcanopy 
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BaOway  was  organized  under  the  general 
laws  of  Florida ;  that  it  was  provided  in  ita 
charter  Chat  said  railway  should  be  construct- 
ed from  a  point  at  or  near  Gainesville,  thence 
In  a  southwesterly  direction  to  the  place 
familiarly  known  as  Rocky  Point,  at  or  near 
the  town  of  Micanopy,  all  in  the  county  of 
Alachua,  a  distance  of  about  30  miles;  tliat 
March  ^,  1894,  by  resolution  of  the  board  of 
directors  of  said  railroad,  the  route  was  de- 
termined to  be  from  Gainesville  to  Rocky 
Point,  and  from  Rocky  Point  to  Micanopy,  in 
Alachua  county,  Fla.;  that  subsequent  to 
March  20,  1894,  construction  was  begun  by 
said  corporation  along  the  altered  route  be- 
tween said  terminal  points;  and  that  said 
oonstructlon  has  been  completed  to  said  to^^ 
of  Micanopy  and  beyond,  to  the  line  between 
Alachua  and  Marion  counties,  on  or  before 
May  25,  1896. 

That  chapter  4475,  Laws  of  Florida  Of  1895, 
changed  the  name  of  said  corporation  to 
Gainesville  &  Gulf  Railway  Company,  and 
authorized  it  to  extend  itsillne  of  railway  in 
a  southerly  direction  from  the  point  to  which 
it  was  then  constructed,  In  the  county  of 
Marlon,  through  the  counties  of  Marion,  Cit- 
rus, Hernando,  Pasco,  and  Hillsborough,  In 
said  state  of  Florida,  to  some  accessible  point 
on  the  coast  of  the  Gulf  of  Mexico,  or  on  the 
coast  of  Tampa  Bay,  and  to  construct  and 
maintain  such  extensions,  side  tracks,  oflBces, 
shop,  warehouses,  wharves,  bridges,  and 
buildings  as  might  be  needed  for  the  operation 
of  said  line  of  railway,  and  granted  the  usual 
railroad  corporate  franchises ;  that  the  state 
«f  Florida,  to  enable  said  railway  company 
to  construct  and  equip  its  said  railway,  gave 
and  granted  to  It  alternate  secticms  of  land 
granted  to  the  state  of  Florida  by  the  United 
States,  or  to  be  granted  by  the  United  States 
to  the  state  of  Florida,  within  6  miles  of  its 
said  railway  to  be  constructed,  appllcaUe  to 
such  purpose;  that  in  consideration  of  the 
greatly  improved  value  which  would  accrue 
to  said  state  of  Florida,  it  farther  granted  to 
said  railway  cori)oratlon.  In  addition  to  the 
alternate  sections  as  above  set  forth,  10,000 
acres  of  land  for  each  mile  of  railway  which 
said  railway  corporation  might  construct  In 
the  state  of  Florida.  Then  follows  detail  of 
description  of  lands  out  of  whldi  sudi  grant, 
If  earned,  might  be  fulfilled. 

Section  6  of  said  bill  is: 

"That  in  and  by  said  last-dted  act  it  was  far- 
ther provided  that  the  lands  granted  to  said 
Gainesville  &  Gulf  Railway  Company  should 
vest  in  said  company  as  said  railroad  should  be 
graded,  cross-tied,  and  ironed  in  sections  of 
i  miles,  and  that,  upon  the  filing  of  the  certifi- 
cate of  approval  and  completion  by  the  officer 
designated  by  said  trustees  of  said  internal  im- 
provement fund,  deeds  should  be  made  to  said 
Oainesville  &  Gulf  Railway  Company  by  the 
trustees  of  said  internal  improvement  fund,  as 
said  land  shonld  be  vested  and  acquired  under 
said  act;  bat  tliat  no  rights  should  vest  under 


said  act  unless  the  construction  of  said  railroad 
should  be  commenced  within  one  year  from  the 
passage  of  said  act,  and  should  be  continued  with 
reasonable  diligence,  and  that  no  benefit  from 
said  land  grant  should  be  claimed  for  or  on 
account  of  any  part  of  the  railroad  constructed 
after  seven  years  subsequent  to  the  passage  of 
said  act" 

Section  7  of  said  bill  is: 

"That  in  pursuance  of  said  act  of  May  25, 
1895,  and  relying  upon  the  grants  of  land  there- 
by made  by  said  state  of  Florida,  said  Gaines- 
ville &  Gulf  Railway  Company  did  within  one 
year  from  the  passage  of  said  act  proceed  to 
grade,  cross-tie,  complete  of  standard  gauge, 
equip,  and  place  in  operation  an  extension  of  its 
said  line  of  railway  from  the  division  line  between 
snid  Alachua  and  Marion  counties,  on  through 
the  county  of  Marion,  to  a  point  called  Fair- 
field, in  said  county  of  Marion,  a  distance  from 
said  county  line  of  a  little  more  than  8  miles; 
that  the  part  of  said  line  from  the  boundary 
line  between  Alachua  and  Marion  counties  to 
the  station  called  Irvine,  or  McCrary  station  (a 
distance  of  5  nriles),  was  completed  between 
said  25th  day  of  May,  1895,  and  the  16th  day 
of  November,  1895;  that  said  line  for  said  dis- 
tance of  5  miles  was  examined  by  the  engineer 
of  the  defendant  l>oard  of  trustees  of  the  in- 
ternal improvement  fund  and  reported  by  him 
to  be  in  accordance  with  the  Internal  Improve- 
ment Act,  which  report  was  accepted  by  said 
trustees;  that  the  line  over  the  remaining  dis- 
tance from  said  Irvine  to  Fairfield,  to  wit,  a 
distance  of  3  miles,  was  completed  between  the 
date  last  aforesaid  and  the  end  of  the  yeat 
^S97,  and  that  the  construction  of  said  Iast-de» 
scribed  S  miles  of  line  was  in  all  respects  the 
same  and  complied  to  the  same  extent  with  the 
requirements  of  said  Internal  Improvement 
Act  as  did  the  line  for  the  5  miles  which  was 
approved  and  accepted  by  the  tmstees  as  afore- 
said." 

Section  8  of  said  bill  is: 

"That  thereafter,  late  hi  the  year  1888,  con- 
struction was  begun  on  sn  extension  of  the  line 
of  your  orator  from  (Jainesville  in  a  north- 
easterly direction  to  Sampson  City,  in  Bradford 
count7,  a  distance  of  20  miles,  and  that  the 
line  of  your  orator's  road  over  said  distance  of 
20  nriles  to  Sampson  City  was  completed  before 
the  end  of  the  year  1890;  that  said  last-men- 
tioned line  of  railroad  was  constructed  of  stand- 
ard gauge  in  the  same  manner  as  and  complied 
in  all  respects  with  the  requirements  of  said 
Internal  Improvement  Act  equally  with  the  road 
constructed  from  the  Marion  county  line  to  Ir- 
vine, examined  and  accepted  by  the  defendant 
trustees  as  aforesaid;  and  that,  by  virtne  of 
the  construction  of  the  said  28  miles  of  railroad 
above  described  in  substantial  compliance  with 
the  provisions  and  conditions  stipulated  in  tile 
act  of  May  25,  1806,  the  said  Gainesvtlle  & 
Gulf  Railway  Company  became  of  right  en- 
titled to  have  conveyed  to  it  by  the  defendant 
trustees,  in  accordance  with  the  terms  of  said 
act,  280,000  acres  of  said  swamp  and  overflowed 
lands  granted  by  the  act  of  Congress  of  Sep- 
tember 28,  1850  [9  Sut.  519,  c.  84  (U.  B. 
Comp.  St.  S§  4058-4960)1,  as  aforesaid. 

"That  the  Tampa  &  Jacksonville  Railway 
Company  was  incorporated  wider  the  laws  of 
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the  state  of  Florida,  and  that  it  and  OaineB- 
Tille  &  Golf  Railway  Company  were  consolidat- 
ed under  the  etatates  of  the  state  of  Florida 
under  the  name  of  Tampa  &  Jacksonville  Rail- 
way Ck>mpany,  and  that  Tampa  &  Jacksonville 
Railway  Company  thereby  became  the  succes- 
sor to  the  right  of  said  Oainesville  &  Oolf  Sail- 
way  Company  to  a  conveyance  of  said  280,000 
acres  of  land." 

Section  10  of  said  bill  alleges  defendants 
failed  and  neglected  to  designate  any  officer 
under  section  6  of  said  act  of  May  25,  1895; 
that  complainant,  February  21,  1912,  made 
formal  request  for  such  deslgnatiou  to  be  at 
once  made  of  some  officer  to  make  certificate 
of  completion  and  approval  of  23  miles  of 
railroad,  but  defendants  failed,  and  have  con- 
tinued to  fall  and  neglect,  to  designate  such 
officer,  up  to  date  of  filing  bill,  although  re- 
quested BO  to  do. 

Section  11  of  said  bill  oontainB  allegations 
of  defendants'  failure  and  refusal  to  convey 
lands  as  provided  In  said  act  of  May  26, 
1896. 

Section  12  of  said  bill  alleges  other  land 
grants  and  litigation  growing  out  of  same; 
that  because  of  such  litigation  complainant 
did  not  learn,  until  a  short  time  t>efore  mak- 
ing request  In  February,  1912,  that  there  were 
held  by  said  defendant  trustees  lands  appli- 
cable to  the  fulfillment  of  said  contract,  and 
grant;  that  all  said  swamp  and  overfiowed 
lands  which  have  been  patented  to  the  state 
of  Florida  by  the  United  States  under  the  act 
of  Congress,  and  were  owned  by  it  at  the 
time  of  filing  the  original  bill  and  recording 
the  lis  pendens  herein,  were  and  are  applica- 
ble to  the  satisfaction  of  the  land  grant  c<m- 
talned  in  the  act  of  May  25,  1895,  a  descrip- 
tion of  which  is  shown  In  schedule  marked 
Exhibit  A.  The  lands  shown  in  the  schedule 
lying  nearest  the  line  of  road  are  situate  in 
De  Soto  county. 

Section  13  contains  a  general  recaidtnla- 
tlon  of  the  allegations  of  performance,  and 
that  complainant,  as  successor  to  grantee,  un- 
der chapter  4475,  Laws  of  Florida  of  1895,  is 
entitled  to  a  conveyance  of  280,000  acres  of 
land,  to  be  selected  from  lands  described  In 
aforesaid  schedule  attached  to  the  original 
bill. 

Section  14  contains  allegations  that  de- 
fendants will  dispose  of  the  lands  In  violation 
of  law  and  the  ccmtract  and  grant. 

There  Is  a  prayer  for  Injunction,  for  a  con- 
veyance, and  for  other  relief. 

There  are  19  points  ot  law  assigned  to  be 
argued  In  the  demurrer  to  the  bill  of  com' 
plaint.  ' 

They  raise  the  question  as  to  whether  or 
not  complainant  has  shown  such  performance 
upon  its  behalf  as  to  entitle  it  to  any  relief 
in  a  court  of  equity  la  the  nature  of  specific 
performance. 

[1-4]  In  determining  the  meaning  of  chap- 
ter 4475,  Laws  of  Florida  of  1896,  we  have 
to  bear  In  mind  that  It  Is  an  act  of  the  Legis- 


lature, a  grant  of  a  frandilse,  and  a  con- 
tract. If  accepted  and  compiled  with  by  th« 
grantee. 

As'an  act  of  the  Legislature,  to  Interpret 
it  we  must  ascertain  the  legislative  intent, 
purpose,  or  wllL  As  a  grant  of  a  franchise, 
It  must  be  construed  most  strongly  against 
the  grantee.  As  a  contract,  we  muat  ascertain 
what  was  agreed  to  between  the- parties  and 
enforce  the  agreement  made. 

To  ascertain  the  legislative  intent,  the 
court  will  look  to  the  conditlcm  of  the  conn- 
try  when  the  act  was  passed,  as  well  as  to 
the  purpose  declared,  and  will  read  all  parts 
of  the  act  togeth».  Winona  &  St  P.  R.  Co. 
V.  Barney,  118  U.  8.  618,  6  Sup.  Ct  606,  28 
L.  Ed.  1109 ;  Kansas  City,  L.  &  S.  K.  R.  Co. 
y.  Attorney  Oeneral,  118  U.  S.  682,  7  Sup.  Ct. 
66,  SO  L.  Ed.  28L 

To  do  this  one  should  read  chapter  4475, 
Laws  of  Florida  1895,  together  with  an  act 
to  provide  for  and  encourage  a  liberal  system 
of  Internal  improvements  in  this  state,  passed 
January  6,  1856  (Laws  18S4-66,  c  610),  and 
the  amendments  thereto.  That  take  into  con- 
sideration the  fact  that  the  area  to  be  trav- 
ersed by  the  route  for  the  proposed  railroad 
outlined  In  said  chapter  4475,  Laws  of  Flor- 
ida of  1896,  was  at  that  time  sparsely  settled 
and  without  means  of  transportation. 

The  language  quoted  In  the  blU  is: 

"The  said  Gainesville  ft  Gulf  Hallway  Com- 
pany was  thereby  authorized  to  construct  and 
extend  its  line  of  railway  in  a  southerly  direc- 
tion from  the  point  to  which  it  was  then  eon- 
stmcted  in  the  comity  of  Marion,  throng  the 
counties  of  Marion,  Citrus,  Hernando,  Pasco, 
and  Hillsborough,  in  said  state  of  Florida,  to 
some  accessible  point  on  the  coast  of  the  Gulf 
of  Mexico,  or  on  the  coast  of  ^ampa  Bay,  and 
to  constmct  and  maintain  such  extensions, 
side  tracks,  offices,  shops,  stations,  warehouses, 
wharvesk  bridges,  and  buildings  as  might  be 
needed  for  the  operation  of  said  line  of  rail- 
way, and  by  and  under  said  name  to  liave  and 
to  bold  and  enjoy  such  real  and  personal  prop- 
erty as  might  be  necessary  for  the  uses  and 
purposes  of  said  corporation,  and  to  have  and 
enjoy  all  rights,  privileges,  immunities,  and 
franchises  then  conferred,  or  which  might  l>e 
conferred,  upon  railroad  corporations  by  and 
under  the  laws  of  Florida." 

And  further  in  said  bill  Is  qnoted: 

"That  in  consideration  of  the  greatly  Im- 
proved value  which  would  accrue  to  said  state 
of  Florida  from  the  construction  of  said  rail- 
way in  said  state  of  Florida  it  further  granted," 
etc. 

It  was  clearly  the  legislative  Intent  to  de- 
velop a  particular  area  of  the  state  of  Florida 
and  give  It  a  railway  outlet,  either  to  the 
Gulf  Coast  or  to  Tampa  Bay;  the  purpose  to 
be  achieved  and  the  end  to  be  obtained.  Im- 
proved value  to  property  and  facilities  and 
accommodations,  such  as  to  Invite  an  Imme- 
diate setfleteent  of  the  particular  area  of  tb» 
state  ot  Florida. 
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What  does  the  ctmtract  i>FOTide  tliat  the 
state  of  Florida  sbonld  receire  In  exchange 
for  its  land? 

"  •  *  *  Une  of  railway  in  a  aoutherly  di- 
rection from  the  point  where  it  is  now  con- 
structed in  Marion  county,  Florida,  throngh  the 
bounties  of  Marion,  Citma,  Hernando,  Pasco, 
and  Hillsborough,  in  this  state,  to  some  point 
on  the  coast  of  Ihe  Gulf  of  Mexico,  or  on  the 
coast  of  Tampa  Bay." 

"The  said  company  shall  comply  with  the 
provisions  of  the  act  entitled  'An  act  to  pro- 
ride  for  and  encourage  a  liberal  system  of  in- 
ternal improvements  in  this  state,'  approved 
January  6,  1805,  and  the  amendments  thereto, 
as  to  the  manner  of  constructing  the  road  and 
drainage,  said  railroad  to  be  of  standard  gauge. 
*  *  *  No  rights  shall  vest  under  this  act 
unless  the  constmction  shall  be  commenced 
within  one  year  and  be  continued  with  reason- 
able diligence." 

What  does  complainant  allege  that  It  has 
done  by  way  of  performance,  and  for  which 
it  claims  it  la  entitled  to  a  conveyance  of 
280,000  acres  of  land? 

In  section  8  of  the  bill  the  allegation  Is: 

"Construction  had  been  completed  to  said 
town  of  Klicsnopy  and  beyond,  to  the  line  be- 
tween Alachua  and  Marion  counties,  on  or  be- 
fore the  25th  day  of  May,  1885." 

As  to  the  detail  of  other  allegations  of 
performance,  see  allegations  in  sections  7  and 
•8  of  hill,  hereinbefore  quoted  In  full. 

Do  these  allegations  of  performance  con- 
Btltnte  a  fnll  performance  on  the  part  of  com- 
jjlalnant  and  its  predecessors  under  the  terms 
and  conditions  of  chapter  4475,  Laws  of  Flor- 
ida of  1805?    Clearly,  no. 

Do  these  allegations  <A  performance  oaa- 
«titute  eadb.  a  partial  performance  on  the 
part  of  complainant  and  its  predecessor  as  to 
entitle  complainant  to  any  relief  in  a  oonrt 
of  equity? 

For  all  that  portion  of  the  alleged  con- 
struction from  "Gainesville  In  a  northeaster- 
ly direction  to  Sampson  City,  in  Bradford 
county,  a  distance  of  20  mllea,"  one  can  find 
no  authority  for  such  constmction  in  said 
chapter  4475,  Laws  of  Florida  of  1895,  the 
contract   herein  sued  upon. 

This  limits  onr  consideration  to  those  al- 
legations of  performance  contained  In  section 
7  of  the  bill  of  complaint  as  hereinbefore  set 
forth. 

[(-I]  TiM  all^ations  as  to  that  portion  of 
the  railroad  between  the  boundary  line  be- 
tween Marlon  county  and  Alachua  county 
and  the  station  called  Irvine  (distance,  5 
miles)  to  the  effect  that  the  report  of  an 
engineer  that  the  constmction  of  it  complied 
with  the  requirements  of  the  Internal  Im- 
provement Act  was  accepted  by  the  trustees, 
being  admitted  by  the  demurrer,  la  a  good 
allegation  as  to  the  construction  of  that 
.particular  6  miles  of  railroad. 

The  allegation  as  to  the  oonstroctloa  of 


the  railroad  between   Irvine  and  Falrfldd 
(distance,  8  miles): 

"That  the  construction  of  the  last-described 
3  mUes  of  line  was  in  all  respects  the  same 
and  complied  to  the  same  extent  with  the  re- 
quirements of  said  Internal  Improvement  Act 
as  did  the  line  for  the  5  miles  which  was  ap- 
proved accepted  by  the  trustees  as  aforesaid" 

— ^is  the  conclusion  of  the  pleader. 

In  considering  the  relation  of  the  parties 
to  this  cause,  their  rights  and  duties  grow- 
ing out  of  the  contract,  and  the  facts  of  per- 
formance as  alleged,  .certain  time-honored 
maxims  come  to  our  aid: 

"He  who  seeks  equity  must  do  equity." 

Mr.  Pomeroy,  in  paragraph  885,  v<dnme 
1,  third  edition,  says: 

"The  meaning  is  that,  whatever  be  the  nature 
of  the  remedy  demanded,  the  court  will  not 
confer  its  equitable  relief  upon  the  {Mirty  seek- 
ing its  interposition  and  aid,  unless  he  has  ac- 
knowledged and  conceded,  or  will  admit  and 
provide  for,  all  the  equitable  rights,  claims,  and 
demands  Justly  l>elonging  to  the  adversary  par- 
ty, and  growing  out  of  or  necessarily  involved 
in  the  subject-matter  of  the  controversy.  It 
says,  in  effect,  that  the  court  will  give  the 
plaintiif  the  relief  to  which  he  is  entitled  only 
upon  condition  that  he  has  given,  or  consents 
to  give,  the  defendant  such  corresponding 
rights  as  he  also  may  be  entitled  to  in  respect 
of  the  subject-matter  of  the  snit" 

"He  who  comes  into  equity  must  come  with 
dean  hands." 

"It  [the  maxim]  assnmes  that  the  suitor,  ask- 
ing the  aid  of  a  conrt  of  equity,  has  himself 
been  guilty  of  conduct  in  violati(m  of  the  fun- 
damental conceptions  of  equity,  and  therefore 
refuses  him  all  recognition  and  relief  with  ref- 
erence to  the  snbject-matter  or  transaction  in 
question.  It  says  that  whenever  a  party,  who, 
as  actor,  seeks  to  set  the  judicial  machinery  in 
motion  and  obtain  some  remedy,  has  violated 
conscience,  or  good  faith,  or  other  equitable 
principle,  in  his  prior  conduct,  then  the  doors 
of  the  court  will  be  shut  against  him  in  limine; 
the  conrt  will  refuse  to  interfere  on  his  behalf, 
to  acknowledge  hia  right,  or  award  any  ren>- 
edy."    Vol.  1,  Pomeroy,  ttiird  edition,  par.  387. 

"A  party  to  a  contract,  who  fails  to  perform 
a  material  obligation  of  the  contract,  is  not 
in  court  with  'dean  hands'  when  he  seeks  aid 
of  a  court  of  equity  in  the  protection  of  his 
alleged  rights  arising  out  of  or  connected  with 
the  contract,  and  is  not  entitied  to  the  relief 
prayed."  4  A.  L.  B.  note  c.,  p.  78,  citing  Ashe- 
Carson  Co.  V.  Bonifay,  147  Ala.  876,  41  South. 
816. 

Mr.  Justice  Mabry,  In  the  case  of  Pensa- 
cola  Gas  Ca  v.  Provisional  Municipality 
(heretofore  decided  by  this  court)  88  Fla. 
822,  14  South.  883,  says: 

"The  authorities  are  numerous  and  uniform 
in  enfordng  the  rule  that  it  is  incumbent  upon 
a  party  who  asks  a  conrt  of  chancery  to  com- 
pel the  spedfle  performance  of  a  contract  to 
show  that  he  has  performed,  or  been  ready, 
willing,  and  able  to  perform,  all  of  the 
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tlal  terms  of  the  contract  on  Mb  part  [citing 
aQthorities].  This  is  npon  the  principle  that 
he  who  seeks  equity  mnst  do  equity,  and  it  re- 
quires of  the  complainant  that  he  do  all  within 
his  power  to  fulfill  his  part  of  the  contract 
which  he  is  seeking  to  enforce,  according  to  ita 
terms.  He  must  do  his  fuU  duty,  or  the  court 
will  not  regard  his  prayer." 

In  the  light  of  these  principles  we  do  not 
deem  the  construction  of  the  6  miles  alleged, 
or  even  allowing  the  additional  3  miles,  Is 
such  a  performance  as  will  entitle  complain- 
ant to  any  relief  In  equity. 

As  was  said  In  note  c,  page  74,  4  A.  L.  R.: 

"In  Montana  Water  Co.  y.  Billings  (1914) 
214  Fed.  121,  appeal  dismissed  in  (1916)  139 
C.  C.  A.  665,  224  Fed.  1021,  the  suit  was  for 
the  specific  performance  of  the  renewal  clause 
of  a  contract  to  supply  the  defendant  city  with 
pure  and  wholesome  water  for  the  public  use. 
At  the  expiration  of  the  contract  period  the 
defendant,  by  t£e  terms  of  the  agreement,  was 
to  exercise  an  option  to  purchase  the  water 
system,  with  the  alternative  of  renewing  ita 
contract  with  the  plaintiff  for  a  like  period  of 
time.  The  eridence  disclosed  that  the  plaintiff 
had  not  been  supplying  the  city  with  pure  and 
wholesome  water  aa  required  by  the  contract, 
and  had  not  taken  steps  to  remedy  the  condi- 
tion. The  court  held  that  the  plaintiff  was  not 
entitled  to  the  relief  prayed  for,  saying:  'Here 
the  fact  remains  that  complainant  failed  in  ita 
most  vital  obligation,  involTing  the  health  and 
well-being  of  a  large  community,  and  is  vul- 
nerable to  the  maxim  "He  who  comes  into 
equity  mast  come  with  clean  hands." ' " 

And  so  it  is  with  the  case  before  the  court 
The  complainant  has  utterly  failed  to  pro- 
vide Its  "line  of  railway  In  a  southerly  di- 
rection from  the  point  to  which  It  was  then 
constructed  In  the  county  of  Marlon,  through 
the  counties  of  Marlon,  Cltms,  Hernando, 
Pasco,  and  Hillsborough,  In  said  state  of 
Florida',  to  some  accessible  point  on  the  coast 
of  the  Gulf  of  Mexico,  or  on  the  coast  of 
Tampa  Bay,"  and  has  left  this  area  without 
railroad  facilities,  and  the  people  there  with- 
out railroad  accommodations  contemplated 
by  the  legislative  grant  and  provided  In  the 
terms  of  the  contract  sought  to  be  enforced. 


And  so  complainant  bereln  Is  likewise  vul- 
nerable to  the  maxim,  "He  who  comes  Into 
equity  must  come  with  clean  hands."  Also 
complainant  Is  likewise  vnlnerablo  to  the 
maxim,  "He  who  seeks  equity  mnst  do  equ- 
ity." 

This  disposing  with  the  equity  claimed  for 
the  bill,  the  bill  should  be  dismissed.  Tbo 
dismissal  of  the  bill  carrying  with  it  tlio 
lis  pendens,  the  court  is  not  called  apon  to 
dispose  of  tlie  question  raised  concerning  the 
lis  pendens. 

The  ruling  of  the  trial  court  should  be  sus- 
tained, the  order  affirmed,  an^  the  UU  dlo* 
missed. 

BROWNE,  C.  J.,  TAYLOR  and  WHITi- 
FIEZiD,  JJ.,  and  CAMPBELL^  drcoit  Jadge, 
concur. 

ELLIS  and  WEST,  JJ.,  dlsqualifled. 


ABBOTT  St  al.  V.  F.  W.  KINQ  &  CO.  at  aL 

(Supreme  C!ourt  of  Florida.    June  23,  1820.) 

Appeal  from  CSrcuit  (Tourt,  Santa  Rosa  Goon- 
ty;  A.  O.  Campbell,  Judge. 

Proceedings  between  O.  L.  Abbott  and  an- 
other and  F.  W.  King  &  Co.,.  and  another. 
Decree  for  the  latter,  and  the  former  ap- 
peal   Affirmed. 

W.  W.  (Sark,  of  MUton,  for  appeUanU. 
Leroy  Y.  Holsberry,  of  Penaacola,  for  appel- 
lees. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  tho 
transcript  of  the  record  of  the  decree  aioresaid 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  decree  of  the  drcoit  conrt  be  and  the  samo 
is  hereby  affirmed. 

AD  concur. 
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DICK  V.  DARDEN  et  al.    (S  Div.  440.) 

(Supreme  Court  of  Alabama.    June  30,  1920.) 

1.  Adverse  possession  iS=9l  12— Title  by  pre- 
sorlptlon  presumed  from  60  years'  possession. 

From  a  shoving  of  peaceable  possession  and 
use  for  60  years  by  complainants  in  suit  to 
quiet  title,  title  in  fee  simple  by  prescription 
ia  presumed. 

2.  Lost  Instruments  «=323(2)— Testimony  «f 
oontents  corroborated  by  negotiations  prior 
to  grant. 

In  corroboration  of  testimony  of  the  con- 
tents of  a  lost  deed,  it  is  competent  to  sliow  by 
another  witness  the  negotiations  between  the 
parties  thereto  prior  to,  and  in  contemplation 
of,  the  making  of  the  grant. 

3.  Evidence  ^s»372  (2)— Contents  of  old  lost 
deed  sliown  by  secondary  evidence  admissible 
without  proof  of  execution. 

The  rule  that  a  deed  being  more  than  30 
years  old  is  admissible  without  proof  of  its 
execution  is  applicable  where  a  deed  is  lost 
and  the  contents  shown  by  secondary  evidence. 

4.  Deeds  «=>  142— Reversionary  Interest  to 
grantor  effectual,  though  there  Is  no  attesta- 
tion or  aofcnowledgnent. 

Reservation  of  reversionary  interest  to 
grantor  if  and  when  use  of  the  land  tor  certain 
purpose  should  be  abandoned  is  effectual  though 
absence  of  attestation  or  acknowledgment  may 
make  the  deed  defective  as  a  grant  of  the 
tee. 

5.  Adverse  possession  «3>63(6),  106(1)— Pos- 
session under  conditional  deed  perfects  con- 
ditional title,  but  does  not  impair  right  of 
reverter  reserved  to  grantor. 

Lapse  of  20  years,  with  possession  In  the 
grantees  under  a  deed  defective  in  showing  no 
attestation  or  acknowledgment,  but  containing 
a  reservation  of  a  reversionary  interest  to 
grantor  if  and  when  use  of  land  for  certain 
purposes  should  be  abandoned,  presumptively 
perfects  a  conditional  legal  title  in  the  grantees, 
but  does  not  impair  the  reserved  right  of  re- 
Terter. 

6.  Lost  instruments  «=»23(3)— Rsssrvatlon  9i 
reversionary  Interest  held  eetabiished  by  an- 
oontradlcted  testimony. 

That  lost  deed  to  school  trustees,  contain- 
ing a  reservation  of  reverter  to  grantor  if  and 
when  die  land  should  cease  to  be  used  for 
school  purposes,  tield  established  by  testimony 
as  to  its  contents,  corroborated  by  showing 
of  the  negotiations  for  the  grant,  in  the  absence 
of  any  testimony  to  the  contrary. 

7.  Schools  and  school  districts  ^965— I  ntsreet 
reserved  vesta  as  fee  simple  when  land  oeases 
to  bo  ased  for  purpose  of  grant. 

Reversionary  interest,  reserved  to  grantor 
In  deed  if  and  when  the  land  should  cease  to 
be  used  for  school  purposes,  vests  as  an  es- 
tate in  fee  simple  on  such  use  ceasing. 

At>peal  from  Circuit  Court,   Montgomery 
County ;  W.  U  llartln,  Judge. 


DICK  ▼.  DARDEN  369 

(8S  So.) 

BUI  by  J.  F.  Dardoi  and  others,  as  trus- 
tees of  the  Pine  Level  Public  School,  against 
Josephine  V.  Dick  to  quiet  title  to  certain 
land  claimed  as  school  land.  Judgment  for 
complainants,  and  respondent  appeals.  Re- 
versed and  rendered. 

Evidence  tended  to  show  that  the  land  be- 
longed to  Lee  Shaver,  and  that  be  executed  a 
deed  to  the  trustees  of  the  public  school  at 
Pine  Level,  granting  them  title  to  the  land 
so  long  as  the  same  was  used  for  school  pur- 
poses, the  deed  containing  a  clause  that  up- 
on the  abandonment  as  used  for  school  pur- 
poses the  same  should  revert  to  him  or  to  bis 
estate.  Desiring  to  move  the  scbool,  the  trus- 
tees brought  this  bill  to  quiet  that  title, 
claiming  imluterrupted  adverse  possession 
for  a  period  of  about  60  years.  Josephine  V. 
Dick  claims  as  the  sole  surviving  heir  of  Lee 
Shaver  tbe  right  of  reverter. 

Hill,  Hill,  Whiting  &  Thomas  and  R.  T. 
Rives,  all  of  Montgomery,  for  appellant 

RnShton,  Williams  &  Crenshaw,  of  Mont- 
gomery, for  appellees. 

SOMERVILLB,  J.  Judgment  affirmed, 
with  opinion. 

AJVDERSON,  G.  J.,  and  McCLELLAN  and 
THOMAS,  JJ.,  concur. 

On  R^earing. 

SOMBRVILLE,  J.  [1]  Complainants  hav- 
ing shown  that  they  and  their  predecessors, 
as  school  trustees,  bad  been  in  the  peaceable 
possession  and  use  of  the  property  in  suit 
for  about  60  years,  a  title  in  fee  simple  by 
prescription  is  presumed,  and  tbe  burden  of 
propounding  and  establishing  a  superior  title 
of  some  sort  is  cast  upon  the  respondent  It 
appears  that  this  property  originally  belong- 
ed to  one  Lee  Shaver,  the  father  of  resiK>nd- 
ent,  and  her  alleged  title  Is  based  upon  the 
claim  that  when  be  executed  a  deed  to  the 
then  school  trustees,  about  the  year  1858, 
he  therein  expressly  reserved  to  himself  the 
reversionary  interest  in  tbe  land  if  and  when 
its  nse  for  school  purposes  should  be  aban- 
doned. That  deed  was  not  produced  on  the 
trial,  and  the  issue  depended  upon  respond- 
ent's satisfactory  establishment  of  its  con- 
tents as  a  lost  instrument 

By  agreement  of  counsel  tbe  record  has 
been  amended  so  as  to  show  that  due  search 
was  made  for  the  alleged  deed  of  Lee  Shav- 
er, and  that  it  could  not  be  found.  Oat 
original  opinion,  rejecting  the  deed  for  want 
of  such  a  showing,  and  affirming  the  decree 
of  the  trial  court,  is  therefore  withdrawn, 
and  the  appeal  is  now  considered  upon  the 
amended  record. 

The  testimony  of  Mra  M.  J.  Hayden,  the 
widow  of  Lee  Shaver,  was,  we  think,  suffi- 
ciently clear  and  certain  to  show  the  mate- 
rial substance  of  tbe  lost  deed.     Laster  t. 


«=»For  otber  casM  ue  ■am*  tODlc  and  KBY-NUllBBR  In  all  Key-Namb«red  Dltesti  and  Indaxaa 
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Blackwell,  128  Ala.  14S.  148,  30  South.  663; 
Mima'  Ez'rs  t.  Stnrteyant,  18  Ala.  309. 

[1]  In  corroboration  of  her  testimony  it 
was  conii>etent  to  show  by  the  witness  J.  A. 
McKenzie  the  negotiations  between  Lee  Shar- 
er and  the  school  trustees  prior  to,  and  In 
contemplation  of,  the  making  of  the  grant 

[3-1]  The  alleged  deed  from  Lee  Shaver, 
being  more  than  30  years  old,  would  have 
been  admissible  without  proof  of  Its  execu- 
tion, If  the  writing  Itself  had  been  produced. 
Alexander  v.  Wheeler,  78  Ala.  107.  And 
where  the  deed  is  lost  and  Its  contents  are 
proved  by  secondary  evidence,  that  rule  is 
equally  applicable.  Beall  v.  Dearlng,  7  Ala. 
124,  128.  It  is  true  that  the  witness  did  not 
testify  as  to  any  attestation  or  acknowledg- 
ment appearing  on  the  face  of  the  deed,  but 
that  was  a  matter  of  no  consequence^  sinqe 
the  reservation  In  favor  of  the  grantor  was 
equally  effectual  no  matter  how  defective 
the  deed  may  have  been  as  a  grant  of  the  le- 
gal title  In  such  a  case  the  lapse  of  20  years, 
with  possession  In  the  grantees,  presumptive- 
ly perfected  a  conditional  legal  title  in  the 
grantees,  but  It  did  not  Impair  the  right  of 
reverter  reserved  in  the  grantor. 

[6, 7]  In  view  of  the  positive  testimony  in 
support  of  the  deed,  and  the  absence  of  any 
testimony  to  the  contrary,  coupled  with 
the  Inherent  probabilities  of  the  case,  we  are 
led  to  the  conclusion  that  the  respondent  has 
shown  that  she  is  the  owner  of  an  iqterest 
in  the  land  in  suit — an  interest  which  will 
vest  In  her  as  an  estate  In  fee  simple  when- 
ever the  land  shall  cease  to  be  used  for  school 
purposes,  according  to  the  terms  of  the  grant 
Lyford  v.  Laconia,  75  N.  H.  220,  72  Att.  1085, 
22  L.  B.  A.  (N.  S.)  1062, 139  Am.  St  Bep.  680 ; 
10  B.  C.  L.  652,  S  8. 

The  Judgment  of  affirmance  will  be  set 
aside,  and  the  decree  of  the  circuit  court  will 
be  reversed,  and  a  decree  wlU  be  here  ren- 
dered in  favor  of  the  respondent,  establish- 
ing her  conditional  interest  La  the  land,  as 
above  indicated. 

Beversed  and  rendered. 

ANDEBSON,  C.  J.,  and  McCLBIiLAN  and 
THOMAS,  JJ.,  concur. 


(2D4  Ala.  2G7) 

PRYOR  y.  GOWAN.    (5  Div.  735.) 

(Supreme  Court  of  Alabama.     April  8,  1920. 
Rebeariog  Denied  May  20,  1920.) 

Usuranee  4=>I37(3)  —  Speclfle  performaaoe 

$=355— Agreement  to  oonvey  lota  to  agent  la 

payment  of  premium,  not  spoclfled  In  polloy, 

Illegal. 

Under  Acts  1908,  pp.  111-115,  |  2,  where  a 

life    insnrance    agent's    agreement    to    receive 

certain  lots  in  payment  of  first  premiam  on  a 

yoUcy,   the  difference   to   be   paid  to  insured 


on  delivery  of  deed,  was  not  specified  in  the 
policy,  the  agreement  of  insured  to  convey  the 
lots  la  illegal,  and  not  specifically  enforceable. 

Appeal  from  C!ircuit  Court,  (Tbilton  (boun- 
ty;  Leon  McCord,  Judge. 

Bill  by  F.  0.  Pryor  against  J.  B.  Gowan  to 
compel  specific  performance  of  contract  to 
convey  lands.  From  decree  sustaining  de- 
murrer to  the  bill,  comidainant  appeals.  Af- 
firmed. 

Lawrence  F.  Grerald,  of  Clanton,  and  Steia- 
er,  Crum  &  Well,  of  Montgomery,  for  apitel- 
lant 

Smith  ft  Brosell,  of  Clanton,  for  appellee. 

McCLELLAN,  J.  The  appellant's  amended 
bill  sought  the  specific  performance  of  a  con- 
tract Demurrer  thereto  was  sustained,  and 
this  appeal  results.  The  case  made  by  the 
amended  bill  is  thus  stated  on  brief  for  ap- 
pellant: 

The  bill  as  amended  avers  that  appellant 
was  the  agent  for  the  American  Coitral  Life 
Insurance  (Company,  of  Indianapolis,  Ind., 
and  as  such  agent  received  from  appellee  an 
application  for  two  policies  of  life  insurance, 
the  aggregate  premiums  amounting  to  $721; 
that  appellee,  in  order  to  pay  the  first  pre- 
mium on  the  policies,  offered  to  sell  appel- 
lant two  lots  In  the  town  of  Clanton,  which 
are  described  In  the  bUl,  for  $781,  the  differ- 
ence between  the  value  of  the  lots  and  the 
amount  of  the  first  premium  to  be  paid  by 
appellant  to  appellee  in  cash.  It  is  further 
averred  that  the  application  for  insurance 
was  accepted,  and  the  policies  issued,  appel- 
lant paying  to  the  company  the  amount  of 
the  premiums;  that  appellant  tendered  to 
appellee  the  two  policies  of  insurance,  a  re- 
ceipt for  the  first  year's  premium,  and  the 
$60  in  cash  in  performance  of  the  contract 
but  appellee  refused  to  comply  with  the 
agreement  by  conveying  to  appellant  the  lots 
agreed  to  be  sold. 

The  paper  signed  by  appellee,  exhibited 
with  the  bill  reads: 

"aanton,  Ala.  Dee:  20/18. 
"I  have  this  day  bought  of  F.  0.  Pryor,  Agt 
of  American  Central  Life  Ins.  CSo.,  of  Indian- 
apolis, Ind.,  $20,000.  20  payment  life  policy 
with  coupons  attached  said  policy  designated  as 
O.  L..C  O.  3  in  one  and  the  annual  premium 
on  said  policy  is  $721.00  and  in  payment  of 
said  first  premium  the  said  F.  C.  Pryor  agrees 
to  accept  two  vacant  lots  No.  1  ft  2  in  block 
8  in  Gowan  addition  to  the  town  of  CHantoa, 
said  lots  being  72^x160  ft  each  facing  north 
on  Second  Ave.  South  and  compose  the  NB% 
of  mock  8  as  above,  and  said  lota  are  free  and 
dear  of  incumbrances  and  I  guaranteed  good 
title  to  the  said  lots  and  abstract  fucnisbed 
guaranteeing  title.  And  the  said  F.  O.  Pryor  is 
to  pay  me  $60.00  cash  at  the  time  I  deliver 
deed  to  said  lots  and  he  delivers  tJie  ins.  to  me 
with  receipt  for  the  first  years  premlnm." 


ttsiFor  otbw  oaaM  m*  taipa  toolc  and  KBT-NUMBBR  la  all  Kay-Numbered  Dlaesta  and  tnd«MS 


Digitized  by 


Google 


Ala.) 


PRYOB  V.  GO  WAN 

(8S  Bo.) 


371 


Tbla  agreement  was  not  set  out  in  the  pol- 
icy. 

In  sustaining  tile  demurrer  the  trial  court 
applied  and  enforced  the  provisions  of  sec- 
tion 2  of  the  act  pnbllsbed  in  General  Acts, 
Special  Session  1900,  pp.  111-116.  Becourse 
to  the  original  enactment  In  the  ofiSce  of  the 
Secretary  of  State  shows  It  was  approved  by 
the  Governor  August  25, 1909,  thus  removing 
any  possible  question,  suggested  In  the  brief, 
consequent  upon  the  provisions  of  section  2 
of  the  act.  The  title  of  this  act  is  as  follows: 

"An  act  to  prohibit  misrepresentations,  re- 
bating and  disoriminations  by  Hfe  insurance 
companies,  and  prohibiting  the  issuance  of 
certain  special  contracts  and  the  sale  apd  is- 
suance of  stocks,  bonds  or  other  securities  In 
connection  with  the  sale  of  life  insurance." 

Its  section  2,  in  so  far  as  now  important, 
reads; 

"Nor  shall  any  such  company  or  agent  there- 
of make  any  contract  of  insurance  or  agreement 
as  to  snch  contract  other  than  is  plainly  ex- 
pressed in  the  policy  issued  thereon;  nor  shall 
any  snch  company  or  any  officer,  agent,  col- 
lector or  representative  thereof  pay,  allow  or 
give  or  offer  to  pay,  allow  or  give  directly  or 
indirectly,  as  inducement  to  insurance,  any  re- 
bate of  premium  payable  on  the  policy,  or  any 
special  favor  or  advantage  in  the  dividends  or 
other  benefits  to  accrue  thereon,  or  auy  paid 
employment  or  contract  for  services  of  any 
kind  or  any  valuable  consideration  or  induce- 
ment whatever  not  specified  in  the  policy  con- 
tract of  insurance;  nor  give,  sell  or  purchase  or 
oSer  to  give,  sell  or  purchase,  as  inducement 
to  insurance  or  in  connection  therewith,  any 
stocks,  bonds  or  other  securities  of  any  in- 
surance company  or  other  corporation,  asso- 
ciation or  partnership,  or  any  dividends  or 
profits  to  accrue  thereon,  or  anything  of  value 
whatever,  not  gpecified'ln  the  policy." 

This  section  also  ptovldes  a  penalty  for  its 
violatiim  and  directs  the  insurance  commis- 
sioner, upon  being  satisfied  that  any  insur- 
ance company  or  any  agent  thereof  lias  vio- 
lated any  provision  of  the  section  2,  to  re- 
voke the  certificate  of  authority  of  the  com- 
pcuiy  or  agent  so  offending. 

The  view  prevailing  below  appears  to  hare 
been  that  this  agreement  for  the  payment  of 
the  first  premtum  was  not  shown  to  have 
been  set  forth  in  the  policy. 

In  effect,  only  two  questions  are  argued  on 
tlie  brief  for  aiH>ellant,  viz.:  (a)  That  sec* 
tion  2  contains  no  provisions  applicable  to  the 
agreement  redied  above ;  (b)  that,  if  so,  the 
provisions  applicable  are  vpld  for  that  tliey 
ace  not  witliia  the  title  of.  t)te  act,  as  re- 
qairad  by  Oonst  |  4B:    'TGadi  law  shall  con- 


tain but  one  subject,  which  shall  be  clearly 
expressed  In  its  title." 

That  the  agent's  (appellant's)  agreement  to 
receive  the  mentioned  lots  in  payment  of  the 
first  premium — the  difference,  $60,  to  be  paid 
to  the  appellee  upon  delivery  of  deed — should 
have  been  "specified  in  the  policy,"  is  made 
plidn  in  at  least  two  provisions  of  the 
above^uoted  section.  The  first  is  the  pro- 
virion  prescribing  tbat  no  company  or  agent 
shall  "make  any  contract  of  Insurance  or 
agreement  as  to  such  contract  other  than  is 
plainly  expressed  in  the  policy  Issued  there- 
on"; and  the  second  is  the  more  particular 
provision  prohibiting  the  purchase,  as  an  in- 
ducement to  Insurance,  of  "anything  of  val- 
ue whatever"  that  is  "not  specified  in  the  pol- 
icy." The  agreement,  as  written,  necessarily 
disdosea  a  purpose  to  effect  the  Issuance  of 
a  policy  of  life  insurance,  and  to  discharge 
the  first  of  the  annual  premiums  therefor  by 
the  conveyance  of  the  lots  at  agreed  value; 
the  difference  between  the  amount  of  the  an- 
nual premium  and  the  agreed  value  of  the 
lots  being  fixed  at  $60.  The  i)ollcy  of  our  in- 
surance laws  is  to  require  and  to  enforce  uni- 
formity in  such  transactions.  They  prohibit, 
under  penalty,  rebates  and  discriminations; 
and,  in  aid  of  the  effectuation  of  tills  public 
policy,  it  is  Inescapably  exacted  that  the  In- 
surance contracts  shall  contain  the  entire 
engagemmt  and  any  related  obligations  with 
resx)ect  thereto,  it  being  forbidden  to  make  an 
insurance  contract  "or  an  agreement  as  to 
such  contract"  that  is  not  'plainly  expressed 
in  the  policy  Issned  thereon" — thus  manifest- 
ing an  tmmlstakable  purpose  to  compel  the 
incori>oration  In  the  contract  Issued  of  all 
the  terms  of  pertinent  agpreement  that  pre- 
cede the  issuance  of  the  policy  thereon.  It 
results  that  the  law's  exaction  that  the  sub- 
ject-matter of  the  quoted  agreement,  signed 
by  appellee,  should  have  been  incorporated  in 
tbe  "policy  issued  thereon,"  was  not  observed 
in  this  instance,  even  if  it  should  be  affirmed, 
as  contended  in  the  brief  for  appellant,  that 
th^  phrase  "or  anything  of  value  whatever" 
is  not  within  the  title  of  this  act — a  question 
that  is  npt  necessary  to  be  now  decided  in 
view  of  the  stated  conclusion  that  the  pre- 
ceding applicable  general  provision  of  the 
act,  independent  of  the  last-<iuoted  phrase, 
required  the  written  agreement,  signed  by 
appellee,  to  be  incorporated  "in  the  policy 
issued  thereon." 

The  ruling  on  demurrw  accorded  with  the 
law's  command. 

Affirmed. 


ANDERSON,    C.    J.,   and 
and  THOftlAa,  JJ.,  concur. 
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LOUISVILLE  &  N.  R.  CO.  v.  JOHNSON. 
(6  DIv.  939.) 

{Snpreme  Gonrt  of  Alabama.    April  8,  1920.) 

1.  Railroads  e=>W2,  Now,  vol.  6A  Key-No.  Se- 
ries—Suit for  Injuries  on  track  property 
brought  against  company  under  federal  eon- 
trol. 

Under  U.  S.  Comp.  St  1918,  U.  S.  Comp. 
St.  Ann.  Snpp.  1919,  S  3115  %j,  suit  for  inju- 
ries to  plaintiff,  walking  along  a  railroad's  track 
on  the  cross-ties  outside  of  the  rails  when 
struck  by  a  train,  was  properly  brought  against 
the  railroad  company,  although  under  federal 
control. 

2.  Railroads  €=3394(1)  —  Count  of  complaint 
held  sufficient  In  alleging  negligence  and  prox- 
imate cause. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  while  walking  along  its  track  on  the 
cross-ties  outside  of  the  rails  when  struck  by 
a  train,  count  1  of  the  complaint  held  sufficient 
in  its  allegation  of  negligence  on  the  part  of  the 
railroad's  servants  in  charge  of  the  train  and 
its  proximate  causation  of  the  injury. 

3.  Railroads  ^=>400(6)  —  Whether  engineer 
should  have  Mown  whistle  to  warn  track 
walker  held  Jury  queetloa. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  while  walking  on  its  track  when 
struck  by  a  train,  whether  it  was  the  engineer's 
duty  to  blow  the  wlusUe  as  a  warning,  whether 
or  not  he  did  so,  and  whether,  had  he  done  so 
as  soon  as  possible  after  discovering  plaintiff, 
plaintiff  could  have  been  warned  in  time,  held 
for  the  jury. 

4s  Railroads  «=:>400(  10)— Whether  pedestrian 
struck  by  train  negligent  a  Jury  question. 

Whether  plaintiff,  walking  on  track,  injured 
when  struck  by  defendant  railroad's  train,  was 
negligent  in  not  conserving  his  safety  after 
he  became  aware  of  his  immediate  pern,  held 
for  the  jury. 

5.  Trial  ®s>260( I)— Instructions  need  not  be 
repeated  on  request. 

Charges  requested  by  defendant  appellant, 
eubstantially  covered  by  other  written  charges, 
as  well  as  the  general  oral  charge,. were  prop- 
erly refused. 

6.  Railroads  <S=340I  (5)— Charge  faulty  In  not 
predicating  blowing  of  whistle  promptly  after 
discovery  of  peril. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  walking  on  track,  struck  by  a  train, 
the  railroad's  requested  charge  that,  if  the  jury 
was  left  in  doubt  as  to  whether  the  whistle  was 
blown  by  the  engineer,  plaintiff  had  failed  to 
discharge  his  burden  of  proof,  and  verdict  mast 
be  for  the  railroad,  held  faulty  in  not  predicat- 
ing the  blowing  of  the  whistle  with  reasonable 
promptness  after  discovery  of  plaintiff's  peril. 

7.  Trial  «=93 14(1)— Sending  Jury  back  after 
report  of  Inability  to  agree  and  statement  of 
hunger  not  ooerdon. 

In  an  action  against  a  railroad  for  injuries 
on  its  track,  court  did  not  coerce  jury  in  send- 


ing them  back  for  farther  deliberation,  with 
exhortation  to  try  to  agree,  where,  after  being 
out  six  hours,  they  reported  they  were  unable 
to  agree  on  amount  of  verdict,  were  "awful 
hungry,"  and  would  like  to  get  off  some  way  or 
other,  particularly  where,  on  second  report  of 
inability  to  agree,  they  were  allowed  to  dine 
and  thereafter  did  agree. 

Appeal  from  Ctrcnlt  Gonrt,  Cullman  Coon- 
ty;  O.  Kyle,  Judge. 

Action  by  Lannle  Johnson,  by  next  friend, 
against  tbe  Louisville  &  Nasbville  Railroad 
Company,  for  damages  for  personal  injuries. 
From  Judgment  for  plaintitC.  defendant  ajK 
peals.    Affirmed. 

The  following  Is  fbe  complaint: 

Count  1:  "Plaintitf  daims  of  the  defendant 
the  sum  of  three  thousand  dollars  damages,  for 
that  on,  to  wit,  the  17th  day  of  February,  1918, 
the  defendant  was  engaged  in  operating  a  rail- 
road in  Cullman  county,  Alabama,  and  running 
the  trains  thereon  for  the  transportation  of 
passengers  and  freight;  that  on  said  day  and 
date  one  of  defendant's  trains,  consisting  of  an 
engine  and  cars  thereto  attached,  was  being 
run  and  operated  on  said  railroad  in  this  county 
by  its  servants  and  agents,  and  plaintiff  avers 
that  on  said  day  and  date  he  was  walking  along 
or  was  on  the  defendant's  railroad  track  in 
said  county,  going  in  a  northerly  direction,  and 
that  said  train  was  also  being  run  in  a  north- 
erly direction  by  the  agents  and  servants  of 
the  defendant,  approaching  the  plaintiff  froin 
behind;  that  plaintiff  at  said  time  and  place 
was  put  in  peril  of  his  life  or  of  great  bodily 
harm  by  said  approaching  train;  that  the 
agents  or  servants  in  charge  of  said  train,  or 
some  of  them,  saw  plaintiff's  said  peril;  that 
after  discovery  of  plaintiff's  said  peril  the 
agents  or  servants  in  charge  of  said  train  so 
negligently  and  carelessly  conducted  themselves 
in  and  about  the  management  of  said  engine 
and  train  that  said  engine  was  caused,  by  rea- 
son of  such  negligence,  to  run  upon  plaintiff 
and  injure  him,  and  as  a  proximate  consequence 
of  same  plaintiff  was  badly  bmised.  [Here  fol- 
lows oatalogae  of  injuries.]" 

Count  4  Is  the  same  as  1,  except  It  alleges 
the  negligence  to  have  been  that  of  John 
Cobb,  In  charge  of  the  engine  pulling  said 
train,  and  after  the  discovery  of  plaintiff's 
said  peril  by  said  mglneer  the  said  engineer 
in  charge  of  said  train  negligently  failed  to 
blow  the  whistle  or  sound  the  alarm  on  said 
engine,  and  aa  a  proximate  consequence  of 
said  negligence  the  said  engine  was  caused 
to  run  against  or  upon  plaintilf,  thereby 
causing  him  to  suffer  the  injuries  complain- 
ed of. 

Charge  24,  Tefused  to  the  defendant.  Is  aa 
follows: 

"I  charge  yon,  gentlemen  of  the  jury,  if  your 
minds  from  the  evidence  are  left  in  a  state  of 
uncertainty  and  doubt  as  to  whether  the  whis- 
tle was  blown  by  the  engineer,  then,  under  the 
law,  the  plaintiff  has  failed  to  discharge  the 
burden   cast  upon  him  under  count  4  of  the 
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complaint,  and  your  verdict  mast  be  for  defend- 
ant as  to  coont  4.    •    *    • " 

A.  A.  GrifDtb,  of  Cnllman,  and  Byster  & 
Byster,  of  Albany,  for  appellant 

F.  .£!.  St  Jobn,  of  Cullman,  for  appellee. 

SOMEBVILUE,  J.  [1]  The  plaintiff  was 
struck  and  injured  by  one  of  tbe  defendant's 
fast  passenger  trains  approaching  him  from 
behind,  while  he  was  walking  along  defend- 
ant's track  on  the  cross-ties  outside  of  the 
rails.  The  suit  is  properly  brought  against 
the  defendant  company  imder  the  authority 
of  the  act  of  Congress  of  March  21,  1918 
(Comp.  St  1918,  Comp.  St  Ann.  Supp.  1919, 
i  3115%J). 

[2]  Counts  1,  3,  and  4  went  to  the  jury,  and 
each  count  is  based  upon  a  dtiarge  of  negli- 
gent omission  of  duty  after  the  discovery  of 
plaintiff's  peril.  Count  1  is  sufficient  in  its 
allegation  of  negligence  on  the  part  of  de- 
fendant's servants  in  charge  of  the  train,  and 
Its  proximate  causation  of  the  Injury  com- 
plained of.  So.  By.  Co.  V.  Stewart  15S  Ala. 
133,  45  South.  61.  The  demurrer  to  that 
count  was  properly  overruled. 

The  real  Issue  in  the  case  was  under  count 
4,  which  charged  that  one  Cobb,  the  engineer. 
In  charge,  after  his  discovery  of  plaintltTs 
peril,  negligently  failed  to  blow  the  whistle  or 
sound  the  alarm  on  his  engine,  in  consequence 
of  which  the  engine  was  caused  to  run  upon 
plaintiff.  Indeed,  no  evidence  was  offered  to 
show  any  other  negligence. 

[S]  While  the  testimony  offered  by  defend- 
ant to  show  that  its  engineer  blew  the  whistle 
promptly  and  continuously  when  he  first  saw 
plaintiff  on  the  track  about  200  feet  away 
was  positive,  and  to  our  minds  convincing, 
there  was  other  testimony,  though  mostly  of 
a  negative  character,  from  which  the  lury 
might  have  Inferred  that  the  whistle  was  not 
blown.  Our  reading  of  the  evidence  convinc- 
es us  that  it  was  a  question  of  fact  for  the 
jury  to  determine  whether  it  was  or  was  not 
the  engineer's  duty  to  blow  the  whistle  as  a 
warning,  and  whether  or  not  he  did  so,  and 
also  whether  or  not  If  he  had  done  so  at  the 
earliest  possible  moment  Its  warning  would 
have  reached  plaintiff  in  time  to  enable  him 
to  escape  the  injury.  -  We  so  held  In  the  com- 
panion case  of  li.  &  N.  B.  R.  Co.  v.  Phillips, 
202  Ala.  602,  80  South.  790,  where  the  plain- 
tiff, Phillips,  was  killed  by  the  same  train  at 
the  same  time  and  place,  and  where  the  evW 
dence  on  this  issue  was  substantially  the 
same  as  here.  These  questions  are  discussed 
to  the  same  conclusion  In  A.  <3.  S.  R.  B,  Co. 
▼.  McWhorter,  166  Ala.  269,  279,  47  South.  84. 
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We  do  not  overlook  appellant's  suggestlota 
that  as  the  train  was  running  down  grade  at 
46  miles  an  hour,  and  would  have  covered  the 
200  feet  of  distance  to  plaintiff  in  approxi- 
mately 3  seconds,  the  sound  of  the  whistle 
could  not  have  reached  plaintiff  In  time  to 
warn  him  of  the. danger  and  allow  him  to 
escape  it  -The  argument  is  plausible  enough, 
but  we  would  not  venture  to  affirm  it  as  a 
conclusion  of  law,  especially  as  the  speed  of 
the  train  must  have  been  materially  slacken- 
ed by  the  prompt  application  of  the  air- 
brakes. 

[4]  Whether  or  not  plaintiff  was  guilty  of 
contributory  negligence,  in  not  conserving  his 
safety  after  he  became  aware  of  his  imme- 
diate peril,  was,  under  the  circumstances 
shown,  very  clearly  a  questl(m  for  tne  jury. 
The  general  affirmative  charges  for  defend- 
ant as  severally  requested,  were  properly  re- 
fused. 

[(,  I]  Charges  9  and  17,  refused  to  defend- 
ant were  substantially  covered  by  other  writ- 
ten charges,  as  well  as  by  the  general  oral 
charge.  Charge  24  was  faulty  4n  not  predi- 
cating a  blowing  of  the  whistle  with  reason- 
able promptness  after  the  engineer  discovered 
platntltrs  peril.  It  appears  that  all  the  !»■ 
sues  were  fairly  submitted  to  the  jury  under 
appropriate  instructions. 

[7]  The  jury,  after  being  out  about  six 
hours,  reported  to  the  court  that  they  were 
unable  to  agree  on  the  amount  of  their  ver- 
dict for  the  plaintiff,  and  that  they  were 
"awful  hungry"  and  would  like  to  get  off 
"some  way  or  other."  The  court  sent  them 
bade  for  further  deliberation,  with  an  exhor- 
tation to  try  to  reach  a  conclusion.  Defend- 
ant's counsel  excepted  to  "their  being  in  the 
jury  room  six  hours  without  eating,  and  to 
their  being  sent  back."  We  cannot  hold  the 
action  of  the  trial  court  as  erroneous  or  Im- 
proper. While  a  sentimental  philosopher  has 
asserted  that  "hope  deferred  maketh  the 
heart  sick,"  it  can  hardly  be  assumed  that 
a  brief  postponement  of  their  gastronomlcal 
satisfaction  operated  as  coercive  cruelty  upon 
the  minds  of  the  jury,  so  as  to  affett  or  re- 
strain the  freedom  of  their  verdict  More- 
over, the  record  shows  that  upon  their  second 
report  of  their  Inability  to  agree,  they  were 
allowed  to  dine,  whereupon  they  deliberated 
again,  and  agreed. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J^  and  McCLELIAN  and 
THOMAS,  JJ.,  concur. 
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PENTECOST  V.  PENTECOST.    (7  DIv.  39.) 

(Saprenw  Court  of  Alabama.     April  8,  1920.) 

DIvorM  «s>37(3)— Faot*  held  net  to  eonstltute 
abandonaeiit  by  wife. 
There  wae  no  yoluntary  abaodonment  by 
tlie  wife,  which  being  continaed  for  two  yean 
authorise*  divorce,  and  for  which  there  must 
have  been  final  departure,  without  consent  of 
the  other  epooee,  without  miffident  reason 
therefor,  and  without  intention  to  return;  she 
having  been  taken  by  her  parents  to  their 
home  because  of  her  poor  health  and  her  hus- 
band's failure  to  make  provision  for  her  and 
their  sick  child,  and  she  having  during  the  two 
years  made  repeated  overtures  iot  returning, 
which  were  rejected. 

Appeal  from  Clrcait  Court,  Btowab  Coun- 
ty;  O.  A.  Steel,  Judge. 

Bill  by  W.  M.  Pentecoat  against  Myrtle 
PenteooBt  for  divorce,  with  cross-blll  by  Myr- 
tle Pentecost  for  alimony  and  for  support 
and  custody  of  tbe  child.  From  a  decree 
denying  complainant  relief  and  granting  re- 
qwndott  relief  oa  ber  cross-bill,  complainant 
appeals.    Affirmed. 

P.  E.  Culli,  of  Gadsden,  for  appellant 
Hugh  Wblte,  of  Gadsden,  for  appdl^ 

THOMAS,  J.  The  appeal  is  from  a  decree 
denying  divorce  to  complainant,  sustaining 
respondent's  cross-bill  praying  for  temporary 
and  permanent  alimony,  and  for  the  custody 
and  control  of  their  children. 

The  complainant  husband's  case  was  rest- 
ed on  voluntary  abandonment  for  two  years. 
Respondent  in  her  cross-bUl  asked  for  no 
divorce,  that  same  be  disallowed  the  hus- 
band, and  prayed  for  alim<my  and  custody 
and  control  of  her  children. 

To  authorize  a  divorce  for  abandonment 
there  must  have  been  a  final  departure,  with- 
out the  consent  of  the  other  party  to  the  mar- 
riage, without  sufficient  reason  therefor,  and 
without  the  intention  to  return.  Dabbs  v. 
Dabbs,  196  Ala.  164,  71  South.  696 ;  Mayo  v. 
Mayo,  74  South.  971;  Brown  v.  Brown,  178 
Ala.  121,  69  South.  48;  Jones  v.  Jones,  95 
Ala.  443,  11  South.  11, 18  L.  R.  A.  98.  A  care- 
ful consideration  of  the  evidence  shows  a 
pitiful  condition  of  the  wife  as  to  ber  health 
and  lack  of  provision  on  the  part  of  the  hus- 
band for  her  and  their  sick  child ;  that  while 
so  circumstanced  she  and  the  child  were  tak- 
en by  her  parents  to  their  home;  and  that 
since  this  time  the  wife  has  made  repeated 
overtures  to  the  busband,  wbldb  have  been 
rejected.  He  was  properly  refused  a  dl- 
wirce.  Observations  made  by  Mr.  Justice 
Sayre  In  Brown's  C^se  have  application  here 
— of  the  husband's  conduct  and  failure  prop- 
erly to  provide  for  the  wife  which  forced 
ber  at  necessity  to  leave  the  husband's  home 


for  that  of  her  parents,  where  die  repented 
and  sought  reconciliation  with  the  husband. 
We  cannot  read  tbe  record  with  reasonable 
satisfaction  that  when  tbe  wife  was  carried 
by  her  parents  to  their  home  it  was  not  with- 
out sufficient  reason,  and  that  she  left  tbe 
home  of  her  busband  with  tbe  Intention  not 
to  return  or  that  she  did  not  desire  and  seek 
to  return  within  the  two-year  period.  The 
wbole  conduct  of  the  wife  must  be  looked  to 
as  showing  her  real  intention,  and  not  merely 
the  circumstances  immediately  preceding  and 
at  the  time  she  was  taken  to  the  home  of  ber 
parents.  There  is  a  locus  pcenitentlse  for  the 
statutory  period  of  two  years  this  appellant's 
counsel  apparently  overlooked.  Holston  ▼. 
Holston,  23  Ala.  777,  780;  Crow  v.  Crow, 
23  Ala.  683;  Gray  v.  Gray,  15  Ala.  779,  784; 
Jones  V.  Jones,  13  Ala.  145;  1  Bisbop's  Mar. 
&  DiT.  S{  1683,  1689.  1699,  1705;  1  Ndson's 
Div.  U  66,  73,  86;  14  Cyc.  616,  617;  Herold 
v.  Herold,  47  N.  J.  Eq.  210,  20  AtL  375,  9  U 
B.  A.  696;  Newlng  v.  Newlng,  46  N.  J.  Eq. 
498, 18  Aa  166;  Alkire  v.  Alklre,  33  W.  Va. 
617,  11  S.  E.  11, 

The  Judgment  ot  tbe  clrcait  court,  in  equi- 
ty. Is  affirmed. 

ANDERSON.  C.  J.,  and  McCLELIiAN  and 
SOMEBVILLE.   JJ.,  concur. 


aiDLEY  V.  BELI.ENGER. 


(KM  Ala.  160) 
(7  DIv.  9.) 


(Supreme  Court  of  Alabama.    April  8,  1920.) 

1.  Lis  pendens  ®=:»24(2)— Pnrchaser  peading 
mortgage  foreolosDre  bound  by  decree. 

Under  principle  of  lis  pendens,  purchaser 
from  mortgagor  pending  suit  to  foreclose  is 
bound  and'conduded  by  the  orders  and  decrees 
therein. 

2.  Us  pendens  ^s>24(2)— Oaerae  in  forsclosare 
not  subjeet  to  collateral  attack  by  purchaser 
pending  suit. 

Purchaser  from  mortgagor  of  part  of  mort- 
gaged land  pending  suit  to  foreclose  the  mort- 
gage cannot  in  ejectment  against  him  by  the 
purchaser  at  foreclosure  sale  collaterally  attack 
the  sale  under  decree  In  the  suit  and  its  judicial 
confirmation  for  any  inequitable  conduct  of  the 
mortgagor-  affecting  the  foreclosure  suit  and 
sale,  but  any  remedy  is  by  motion  or  petition  in 
the  chancery  court,  or  by  bill  of  review. 

3.  Mortgages  «=>2 1 4— Mortgagee  after  law  day 
can  maintain  ejsetitisnt 

The  mortgagee  having  legal  title  can  after 
the  law  day  recover  possession  of  the  land 
from  a  third  person,  whether  or  not  his  fore- 
closure of  the  mortgage  be  regular  and  eifective. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty;  W.  J.  Martin,  Judge. 
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Statutory  ejectment  by  W.  C.  Bellenger 
against  Tbomas  Gldley.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Both  parties  claim  from  a  common  scarce 
of  title,  Mrs.  Bllzabetli  Oidley.  Mrs.  Gldley 
and  lier  son,  P.  F.  Gldley,  mortgaged  their 
separate  property,  Including  the  40  acres  in 
this  suit.  In  1913,  to  one  A.  Bloch,  who  fore- 
closed same  by  bill  in  chancery  October  8 
1914;  the  decree  of  sale  havi/ig  beeo  ren- 
dered in  February,  1916.  On  April  liS.  1916, 
Mrs.  Gldl^  conveyed  this  tract  to  Thomas 
Gldley  by  warranty  deed,  and  on  May  10, 
1915,  she  filed  with  the  register  in  chancery 
her  written  consent  that  all  the  mortgaged 
property  should  be  sold  in  bulk,  waiving  her 
right  to  Iiave  the  property  of  P.  F.  Gldley 
sold  first  as  was  provided  by  the  decree  of 
sale.  The  sale  was  thus  .made  on  May  10, 
1915,  W.  C.  Bellmger  becoming  the  purchaser 
and  on  June  19, 1915,  the  sale  was  confirmed. 
On  May  10,  1915,  Bellenger,  who  had  pur- 
chased under  an  understanding  with  the  two 
mortgagors  that  he  should  sell  to  them,  ex- 
ecuted  his  warranty  deed  to  them  for  a  con- 
sideration of  $1,485,  which  was  secured  to 
blm  by  their  mortgage  note  and  deed  to  this 
property  contemporaneously  executed  to  him. 
On  May  3,  1917,  Bellenger  foreclosed  this 
mortgage  by  a  sale  under  the  irawer  and 
executed  a  deed  to  himself  signed  by  him- 
self as  mortgagee.  The  court  sitting  without 
a  jury  rendered  judgment  for  the  plaintiff 
on  this  evidence,  and  these  Instnmients  of 
title. 

Motley  &  Hotl^,  of  Gadsd«i,  for  ap- 
pellant. 

Dortch  A  Allen  and  Inzer  tt  Inser,  all  of 
Gadsden,  for  appellee. 

SOMERVILLE,  J.  [1]  One  who  purchases 
property  from  a  mortgagor,  pending  fore- 
closure proceedings  In  the  chancery  court,  is 
bound  and  condnded  by  the  orders  and  de- 
crees of  the  court  therein,  as  if  he  were  an 
actual  party  thereto.  Caiter  ▼.  P.  &  M. 
Bank,  22  Ala.  748;  MUone  v.  Marriott,  64 
Ala.  486;  Owen  v.  KUpatrlck,  96  Ala.  421, 
11  South.  476.  This  is,  of  course,  but  an  ap- 
plication of  the  general  principle  of  Us  pen- 
dens. Morton  V.  New  Orleans,  etc.,  R.  Co., 
79  Ala.  600,  606. 

[1]  By  Ms  purchase  at  the  foreclosure 
sale  under  the  Blodi  mortgage,  the  plain- 
tiff Bellenger  acquired  the  legal  title  to  the 
land  in  suit,  and  by  his  transaction  with  his 
subsequent  vendees,  P.  F.  Gldley  and  Mrs. 
Gldley,  he  preserved  the  legal  title  in  him- 
self. If  there  was  any  inequitable  conduct 
on  tlw  part  «f  Mrs.  Gldley  or  Bellenger  af- 
fecting the  chancery  proceedings  and  salev 
tne  appropriate  mode  of  redress  was  by  a 
motion  or  i>etitlau  in  that  court,  or  by  a  bill 
of  review.     The  sale  and  Its  Judicial  caa- 


flrmation  cannot  be  Impeached  collaterally 
In  this  ejectment  suit,  since  the  defendant, 
who  purchased  from  the  mortgagor  after 
the  chancery  decree  of  sale,  was  fully  bound 
by  every  decree  rendered  in  that  proceeding. 

[3]  Whether  or  not  Bellenger's  foreclosure 
of  his  own  mortgage,  or  his  execution  of  a 
deed  to  himself,  was  regular  and  effective,  Is 
not  material  to  the  issue.  He  had  tho  legal 
title,  and  after  the  law  day  could  recover 
the  possession  of  the  land.- 

The  questions  of  evidence  presented  by  the 
assignments  of  error,  are  immaterial,  as  we 
view  the  case,  and  could  not  have  affected 
the  result 

On  the  undisputed  facts  tiie  judgment  of 
the  circuit  court  was  correct,  and  must  be 
affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McCLBLLAN  and 
THOBiIAS,  JJ.,  concur. 


(XM  Ala.  M) 
SEWELt  V.  NOLEN  BANK  at  al. 
(5  DIv.  730.) 

(Supreme  Court  of  Alabama.    Jaa.  22,  1020. 
Rehearing  Denied  Feb.  12, 1920.) 

1.  Usury  «=3ll5-».parol  evWenoe  admlMlMa. 

Though  several  mortgages  ihowed  on  their 
face  that  they  were  given  for  the  principal 
sums  actnally  advanced  aa  loans,  with  interest 
from  date,  the  conrt,  in  suit  to  declare  the  final 
mortgage  usorioos  and  for  an  accounting, 
could  go  behind  the  contract  so  expressed;  parol 
or  extrinsic  evidence  being  admissible  to  show 
the  contract  was  usurious  in  its  inception. 

2.  Usary  «s>l  17— Paymaat  and  reosijit  of  iisa- 
rious  isterest  avidesee  of  usurious  oontract 

The  payment  and  receipt  of  usurious  in- 
terest is  prima  facis  evidence  of  a  prior  nsuri- 
oos  contract. 

3.  Usury  os38&— Renewal  of  nurloas  obllga- 
tloas  did  not  purge  debt. 

Renewal  of  obligations  to  pay  mortgage 
debt,  as  embodied  in  final  note  and  mortgage, 
did  not  purge  the  debt  of  its  taint  of  usury, 
present  in  the  inception  of  the  transaction; 
the  renewed  obligation,  so  far  as  founded  on 
usurious  interest  previously  charged,  being 
without  consideration,  and  unenforceable  as 
between  the  parties  to  the  usurious  contract. 

4.  Bills  and  notes  9s»407 (2)— Holder  oould 
meet  burden  as  to  usury  by  showing  purchase 
for  value  In   due  course. 

In  suit  to  declare  note  and  mortgage  usuri- 
ous, the  note  being  a  negotiable  instrument, 
though  the  rule  of  pleading  required  the  holder 
to  aver  that  she  acquired  the  paper  in  good 
faith  and  without  notice  of  usury,  she  could 
meet  the  burden  by  showing  she  was  a  pur- 
chaser for  value  and  in  due  course,  when  the 
burden  shifted  to  complainant  maker  to  show 
the  holder  had  notice  or  its  equivalent. 
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5.  Evld»nm  $=375— Fallura  to  produce  ovldenco 
oroates  suspioioR. 

In  action  for  acconnting  and  to  redeem  from 
a  mortgage  claimed  to  be  UEuriouB,  where  crosa- 
complainant,  seeking  foreclosure  of  the  mort- 
gage, claimed  to  be  an  innocent  purchaser  for 
yalue,  and  where  important  evidentiary  facts 
were  in  the  keeping  of  cross-complainant,  the 
failure  to  produce  them  or  to  account  for  their 
absence  cast  suspicion  on  the  bona  fidea  of 
her  claim. 

6.  Bills  and  notes  «=94^7(2)  —  Evidence  for 
holder  insuffloient  to  meet  burden  to  show 
lack  of  notice  of  usury. 

In  suit  to  declare  note  and  mortgage  usuri- 
ous, and  for  an  accoantiug,  evidence  for  holder 
of  the  mortgage  note  held  insufficient  to  meet 
the  burden  of  proof  resting  on  her  that  she 
purchased  for  value  and  in  due  course  without 
notice,  so  that  she  was  not  entitled  to  relief 
on  her  cross-bilL 

Appeal  from  Circuit  CSourt,  Tallapoosa 
County ;  S.  L.  Brewer,  Judge. 

Bill  by  J.  H.  Sewell  against  the  Nolen 
Bank  and  others  to  dedaie  a  note  and  mort- 
gage usurious  and  for  an  accounting.  From 
decree  for  respondents,  complainant  appeals. 
Reversed,  rendered  In  part,  and  remanded. 

James  W.  Strotber  and  J.  Percy  OUy«', 
botb  of  DadevUle,  for  appelant. 

Barnes  &  Walker,  of  Opellka,  and  George 
A.  Sorrell,  of  Alexander  City,  for  appellees. 

BROWN,  J.  This  biU  is  by  appellant,  J. 
H.  Sewell,  against  Mary  E.  Nolen,  Roy  L. 
Nolen,  Leon  A.  Nolen,  Lessie  N.  Adams,  S.  J. 
Nolen,  Jr.,  Marie  N.  Potta,  Helen  N.  Bell, 
Thurston  H.  Nolen,  and  Jack  Nolen,  a  part^ 
nership  doing  business  as  the  Nolen  Bank,  in 
Alexander  City,  Ala.,  praying  for  an  account- 
ing, and  seeking  to  redeem  from  a  certain 
mortgage  executed  by  complainant '  to  the 
Nolen  Bank  on  the  31st  day  of  January,  1816, 
for  $3,000,  in  renewal  and  as  additional  se- 
curity for  alleged  pre-existing  debts — conatl- 
tnted  larg^,  if  not  entirely,  of  usurious  in- 
terest 

The  answer  of  the  Nolen  Bank,  the  part- 
nership composed  of  the  persons  above  nam- 
ed, sets  up  that  at  the  time  of  the  execution 
of  the  mortgage  the  Nolen  Bank  was  owned 
and  being  conducted  by  Roy  L.  Nolen  and  S. 
J.  Nolen,  Jr.,  as  the  survivors  of  the  partner- 
ship composed  of  S.  J.  Nolen,  Sr.,  now  de- 
ceased, and  Roy  L.  and  S.  J.  Nolen,  Jr. ;  and 
that,  before  the  formation  of  the  present 
partnership,  they,  in  due  course  and  for  val- 
ue, transferred  said  mortgage  and  the  note 
thereby  secured  to  Marie  N.  Potts — and  the 
partnership  as  now  constituted  disclaims  any 
interest  in  or  to  the  mortgage  or  the  debt 
thereby  secured. 

The  respondent  Maile  N.  Potts  by  her  sep- 
arate answer,  adopting  in  part  the  answer  of 
the  Nolen  Bank,  avers  that — 


"Said  promisMry  note  Is  made  payable  to 
the  Nolen  Bank  or  bearer,  and  is  a  negotiable 
instrument  under  the  laws  of  Alabama.  This 
respondent  avers  that  on  December  1,  1916, 
said  note  was  delivered  to  her  for  a  valuable 
consideration,  to  wit,  the  aom  of  |8,200  paid 
on  said  date;  that  at  the  time  of  the  said  nego- 
tiation of  said  instrument  to  this  respondent 
she  was  a  bona  fide  purchaser  for  value  and 
had  no  notice  of  said  alleged  usurious  interest 
included  in  said  instrument;  and  that  the  com- 
plainant at  the  time  of  the  filing  of  the  bill  of 
complaint  was,  and  is  now,  indebted  to  this 
respondent  in  the  sum  of  $3,000,  with  interest 
from  January  31,  1816." 

She  thereupon  prays  that  her  answer  be 
taken  and  considered  a  cross-bill,  and  that 
the  mortgage  be  foreclosed. 

On  final  hearing;  (m  pleadings  and  proof, 
the  court  dismissed  the  original  bill;  and 
holding  that  the  respondent  Marie  N.  Potts 
was  a  "bona  fide  purchaser  for  value,"  of 
the  Indebtedness  represented  by  the  note  and 
mortgage  executed  by  complainant  to  the 
"Nolen  Bank"  on  January  31,  1916,  granted 
relief  under  her  cross-blU  and  decreed  a  fore- 
closure of  the  mortgage.  The  purpose  of  this 
appeal  is  to  review  this  decree. 

The  salient  facts  developed  by.  the  evidence 
in  the  case  are  that,  prior  to  1908,  S.  J.  No- 
len, Sr.,  now  deceased  was  in  the  banking, 
loan,  and  advancing  business  in  Alexander 
City,  as  "S.  J.  Nolen,  Banker,"  at  which  time 
he  changed  the  style  of  his  business  to  the 
"Nolen  Bank,"  and  at  some  Ume  prior  to  his 
death,  in  May,  1916,  associated  with  him  his 
two  sons  Roy  L.  and  S.  J.  Nolen,  Jr.;  bat, 
as  expressed  by  S.  J.  Nolen,  Jr.,  testifying 
as  a  witness  in  this  case  S.  J.  Nolen,  St., 
owned  "practically  aU  of  it"  (the  bank)  at 
the  time  of  his  death. 

The  matters  Involved  In  this  litigation  origi- 
nated in  an  advance  or  loan  of  $500  by  the 
Nolen  Bank  to  the  complainant  on  the  18th 
day  of  January  1908,  to  secure  which  com- 
plainant and  his  wife  executed  to  the  Nolen 
Bank  a  mortgage  for  $500,  "with  interest 
from  date,"  covering  a  house  and  lot  in  Alex- 
ander City  and  other  property,  and  on  ac- 
count of  which  a  charge  against  complainant 
was  entered  on  the  books  of  the  bank  for 
$574.55. 

It  is  not  disputed  that,  on  the  debt  secured 
by  this  mortgage,  complainant  for  the  years 
including  1908  and  1915  paid  the  sum  of  $62.- 
50  annually  as  interest 

On  March  1,  1909,  the  bank  made  another 
loan  to  complainant  of  $1,672.10,  to  enable 
him  to  pay  off  a  mortgage  to  the  British- 
American  Mortgage  Company  and  c«e  Porch, 
to  secure  which  complainant  and  his  wife  ex- 
ecuted to  the  bank  a  mortgage  for  the  sun 
of  $1,672.10,  "with  interest  from  date."  It 
is  likewise  admitted  that  for  the  years  1909 
to  1916,  Inclusive,  complainant  paid  annually 
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u  Interest  on  Oaia  IndebtedneH  $188.60,  and 
that  no  payment*  were  made  or  credited  on 
the  principal  of  either  mortgage. 

During  these  years  complainant  and  his 
son  were  engaged  In  farming  operations,  and 
Obtained  from  the  Nolen  Bank  advances  from 
year  to  year,  securing  the  same  by  mortgagee 
on  the  crops  to  be  grown  from  year  to  year, 
and  other  perstnal  property.  The  cotton 
grown  by  complainant  and  his  son  during 
these  years,  after  it  was  gathered  and  baled, 
was  placed  in  a  warehouse  and  the  ware- 
house receipts  turned  over  to  the  bank.  The 
cotton  was  sold  by  the  bank,  and  the  pro- 
ceeds thereof  applied  from  time  to  time  to  the 
payment  of  interest  on  the  two  land  mort- 
gages, as  well  as  the  principal  and  Interest 
on  the  crop  mortgages  up  to  and  Including 
the  crops  of  1915.  The  balance  due  on  these 
loans  and  advanc&uentg  was  carried  from 
year  to  year,  and  new  or  additional  security 
given  In  the  form  of  renewal  mortgages. 
The  evidence,  we  think,  clearly  tends  to  the 
conclusion — and  In  fact  It  is  not  seriously  de- 
nied— that  Interest  at  a  rate  greater  than  the 
legal  rate  was  charged  on  these  several  loans 
and  advancements. 

On  the  31st  day  of  January,  1916,  the  un- 
paid balances,  as  rtiown  by  the  books  of  the 
bank — on  the  mortgage  of  January  18,  1908, 
$500,  and  the  mortgage  of  March  1,  1900,  |1,- 
572.10,  and  the  several  crop  mortgages  being 
combined — amounted  to  $3,000;  and  on  that 
date  complainant  executed  to  the  bank  the 
mortgage  against  which  he  seeks  relief  In 
this  case. 

[1]  The  several  mortgages  showing  on 
their  face  that  they  were  given  for  the  prin- 
cipal sums  actually  advanced  as  loans  "with 
Interest  from  date,"  the  appellees  contend 
that  this  precludee  the  court  from  going  be- 
hind the  contract  therein  expressed,  and  that 
parol  or  extrinsic  evidence  is  not  admissible 
to  show  that  the  contract  was  usurious  in  its 
Inception.  To  hold  that  the  usurer,  by  the 
mere  subterfuge  of  taking  a  paper  as  a  se- 
curity for  a  loan,  which  on  its  face  Is  not 
usurious,  can  prednde  the  borrower — ^whmn 
it  is  the  purpose  of  the  law  to  protect — from 
going  behind  this  subterfuge,  and  showing 
the  contract  Is  in  fact  usurious,  would 
amount  to  a  nulllflcation  of  the  statute.  As 
said  by  this  court  in  a  recent  case: 

"There  is  no  device  or  shift  on  the  part  of 
the  lender  to  evade  the  statute  under  or  be- 
hind which  the  law  will  look  in  order  to  as- 
certain the  real  nature  of  the  transaction." 
Blue  V.  First  National  Bank  of  Blba,  200  Ala. 
128,  75  South.  677;  Lewis  v.  Hickman.  200  Ala. 
672,  77  South.  46;  39  Oyc.  1062  (B)  1. 

1X1  It  is  not  meceaaaxy  to  look  to  the  testl- 
m<»iy  of  the  complainant,  given  aa  a  witness 
In  his  own  behalf,  to  determine  that  the 
mortgages  of  January  18, 1908,  and  of  March 
1,  1909,  were  usurious  In  their  Inoet>tion. 
"The  payment  and  rec^t  of  usurious  inter- 


est Is  prima  facie  evidence  of  a  prior  usuri- 
ous contract."  Webb  on  Usury,  482,  i  419; 
39  Oyc.  1053  (HI). 

Moreover,  the  testimony  of  J.  T.  Sewell, 
which  Is  not  disputed,  clearly  established  the 
fact  that  the  agreement  between  bis  father 
and  the  tiank,  made  with  S.  J.  Nolen,  Sr., 
was  to  pay  12^  per  cent  Interest  on  these 
loans  of  January  IS,  1908,  and  March  1, 1909. 

[3]  The  renewal  of  the  obligations  to  pay 
the  debt,  as  embodied  In  the  note  and  mort- 
gage of  January  31,  1916,  did  not  purge  the 
debt  of  Its  taint  of  usury,  and,  in  so  far  as 
the  renewed  obligation  is  founded  on  usuri- 
ous interest  previously  charged.  It  is  without 
consideration,  and  cannot  be  enforced  as  be- 
tween the  parties  to  the  usurious  contract 
Dismukes  v.  Weed's  Bx'rs,  82  South.  24; 
Lewis  V.  Hickman,  supra ;  Blue  v.  First  Na- 
tional Bank  of  Elba,  supra. 

[4]  a%lB  brings  us  to  a  consideration  of  the 
question  which,  as  appears  from  the  face  of 
the  decree,  was  of  controlling  importance  in 
casting  the  result  of  the  litigation  in  the 
trial  court;  that  is.  Does  the  evidence  show 
that  the  respondent  Marie  N.  Potts,  the  com- 
plainant in  the  cross-bill,  acquired  the  note 
and  mortgage  of  January  31,  1916,  as  a  pur- 
chaser in  due  course  for  value,  and  without 
notice?  The  note  in  question  being  a  nego- 
tiable instrument,  although  the  rule  of  plead- 
ing required  her  to  aver  that  she  acquired 
the  paper  In  good  faith,  and  without  notice 
that  the  debt  was  tainted  with  usury,  yet  she 
may  meet  and  carry  this  burden  of  proof  by 
showing  that  she  was  a  purchaser  for  value 
and  In  due  course.  Slaughter  v.  First  Na- 
tional Bank,  109  Ala.  157,  19  South.  430; 
German-American  Bank  v.  Lewis,  9  Ala.  App. 
352,  63  South.  741 ;  Sherrill  v.  M.  &  M.  Trust 
&  Savs.  Bank,  195  Ala.  176,  70  South.  723. 
The  burdoi  then  shifted  to  the  complainant 
to  show  that  she  had  notice,  or  its  equivalent 
— ^that  she  had  Imowledge  of  facts  sufficient 
to  excite  Inquiry,  whldi,  if  followed  up, 
would  have  I»x>ught  knowledge  to  her  that 
the  debt  was  tainted  with  usury.  Alexander 
V.  Fountain,  195  Ala.  3,  70  South.  669;  Street 
V.  Treadwell,  82  South.  28. 

To  sustain  the  burden  wlil<^  the  law  plac- 
ed upon  her,  ^e  relied  soldy  on  the  testi- 
mony of  the  witness  S.  J.  Nolen,  Jr.,  which. 
In  so  far  as  it  relates  to  this  issue,  is  In  sub- 
stance that  in  December,  1916,  the  Nolen 
Bank  was  composed  of  Roy  L.  Nolen  and  the 
witness,  as  surviving  partners  of  the  partner- 
ship which  formerly  included  S.  J.  Nolen,  Sr., 
then  deceased;  that  from  the  death  of  S.  J. 
Nolen,  Sr.,  in  1915,  and  through  1916,  the 
bank  was  conducted  by  witness  and  Roy  Ij. 
Nolen  as  surviving  partners,  and  on  January 
31,  1916,  oomplainant  executed  the  mortgage 
to  the  tMuk  to  dose  up  the  past  indebtedneas 
to  the  bank;  ttiat  on  December  1,  1916,  wit- 
ness, acting  for  the  bank,  sold  this  paper  to 
Marie  N,  Potts  for  $3,200,  paid  by  her  by 
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dieck  drawn  on  the  Nolen  Bank,  i^ilch  waa 
paid  by  the  bank  ont  of  money  which  she 
then  had  on  deposit  in  said  bank,  and  the 
paper  was  transferred  and  delivered  to  her; 
that  at  that  time  she  was  not  notified  of  the 
alleged  usury  In  the  paper,  that  she  did  not 
know  very  much  about  the  affairs  of  the 
bank,  and  that  since  that  time  witness  has 
had  some  conTersatlons  with  the  husband 
about  notifying  the  complainant  about  the 
payment  of  the  debt;  that  witness  and  Roy 
li.  Nolm  continued  to  act  as  sarvlTlng  part- 
ners  In  the  conduct  of  the  buslneaa  up  to 
January  18,  1917;  and  that  Marie  N.  Potts 
had  no  Interest  or  stodc  In  the  bank  prior  to 
said  date. 

Neither  the  check  alleged  to  have  been  giv- 
en on  the  bank  In  the  purchase  of  this  i>a- 
per,  nor  the  books  lowing  that  Marie  N. 
Potts  had  money  on  deposit  in  the  bank  at 
that  time,  nor  the  entry  on  the  books,  If  there 
was  such,  showing  the  transfer  of  the  snm 
alleged  to  have  been  paid  from  her  accoont 
to  a  credit  in  favor  of  the  bank,  were  offered 
In  evidence.  The  cross-complainant  did  not 
testify  as  a  witness  In  her  own  behalf.  The 
transfer  of  the  paper  waa  not  indorsed  on 
the  note  and  mortgage,  or  either,  but  was 
written  on  a  separate  paper  which  Is  not 
shown  to  have  been  attached  to  the  note  or 
mortgage. 

[t]  At  the  time  of  filing  the  bill  and  up  to 
the  trial,  Marie  N.  Potts  was  a  member  of 
the  respondent  partnership,  and  the  matters 
alluded  to  were  important  evidentiary  facts 
In  the  keeping  of  the  cross-complainant,  the 
failure'  to  produce  which,  or  to  account  for 
their  absoice,  casts  suspicion  on  the  bona 
fides  of  her  claim.  Blue  v.  First  National 
Bank,  supra;  Uarter  v.  Chambers,  79  Ala. 
223-231. 

it  Is  a  conceded  fact  that  8.  J.  Nolen,  Sr., 
In  his  lifetime  owned  practically  all  of  the 
Interest  in  the  Nolen  Bank,  and  that  the 
present  partnership  consists  of  his  wife  and 
chlldr«i,  who  succeeded  to  their  present  In- 
terest in  the  bank  under  the  last  will  and  tes- 
tament of  said  Nolen;  Marie  N.  Potts  being 
referred  to  In  the  will  as  Marie  Nolen.  The 
provisions  of  the  will,  in  so  far  as  they  are 
here  i)ertlnent,  are: 

"Item  2.  To  the  end  that  a  permanent  es- 
tate may  be  established  and  kept  intact  to 
provide  a  certain  annual  income  for  use  and 
enjoyment  of  my  beloved  wife  and  children,  I 
will  and  bequeath  unto  my  said  wife  Mary  E. 
Nolen,  if  she  survives  me,  and  to  said  children, 
surviving  at  my  death,  and  per  stirpes  to  the 
widow  or  husband  and  lineal  descendants  of 
those  who  may  be  dead  at  my  decease,  namely, 
Roy  li.  Nolen,  Leon  A.  Nolen,  Lessie  V.  Nolen, 
S.  J.  Nolen,  Jr.,  Marie  Nolen,  Helen  Nolen, 
Thurston  H.  Nolen,  Jack  Nolen,  Jr.,  and  such 
other  child  or  children  as  may  be  bom  to  me  in 
lawful  wedlock  to  have  and  to  hold  subject 
to  the  conditions  and  limitations  hereinafter 
set  forth,  the  following  described  real  estate 
and  personal  assets,  to  wit:    that  certain  parcel 


r  of  real  property  situated  )n  the  town  of  Alex- 
ander City,  Alabama,  and  designated  in  the 
survey  and  plat  of  'said  town  made  by  Alber  & 
Byrnes  as  lot  No.  8  (eight)  in  block  A,  front- 
ing 39.4  feet  on  Broad  street,  now  being  used 
by  me  for  banking  purposes,  and  the  sum  of 
fifty  thousand  ($50,000)  dollars,  consisting  of 
money,  solvent  credits,  one  or  both  which  I 
may  have  in  use  at  the  time  of  my  death  in  the 
banking  and  loan  business,  and  in  default  of  a 
snfflciency  of  such  banking  funds,  then  the 
same  to  be  supplied  from  any  other  available 
assets  of  my  estate. 

"I  will  and  direct. that  said  real  estate  and 
fund  of  $00,000  shall  be  held  in  conunon  as  a 
banking  capital,  share  and  share  alike  by  said 
wife  and  children,  or  the  survivors  of  them  as 
herein  provided,  and  managed  imder  the  name 
and  style  of  'S.  J.  Nolen,  Banker,'  during  their 
respective  lives,  that  is  to  say  there  shall  be 
no  severance  of  any  share  in  said  banking 
capital  imtil  the  death  of  one  of  my  said  chil- 
dren and  then  the  share  of  such  deceased  child 
to  be  segregated  and  vested  absolutely  in  his 
or  her  right  heirs  and  distributees,  the  re- 
maining shares  continuing  in  common  to  be 
controlled  and  managed  as  hereinafter  provided, 
and  as  each  of  said  life  tenants  die,  his  or  her 
share  to  go  to  his  or  her  right  heirs  and  dis- 
tributeea,  and  so  on  to  and  including  the  last 
of  the  survivors;  but  upon  the  death  of  my 
said  wife  her  share  in  said  banking  capital 
shall  go  to  the  survivors  of  said  life  tenants 
and  to  their  right  heirs  and  lawful  distributees 
of  any  that  may  be  dead,  the  said  heira  and 
distributees  taking  only  the  interest  of  their 
deceased  parent. 

"And  I  direct  that  my  executor,  or  executors, 
shall  forthvHth,  upon  their  due  guaUfieation  m 
such,  set  over  to  the  ufe  and  control  of  $iud 
life  tenants  tke  taid  propertv  herein  ieaignated 
M  hanking  eapital,  and  thereupon  the  said  life 
tenants    (the  guardian  or  guardians  of  those 
who  are  legally  incompetent  to  act  for  them- 
selves acting  for  the  latter)  shall  at  once  aei«ct 
and  appoint  one  of  their  nwmber,  or  some  other 
suitable  person  to  act  a$  president,  and   an- 
other one  of  them  or  some  other  suitable  person 
to   act  as   cashier,  of   said   banking  and   loan 
business,  both  of  whom  may  be  required  to  give 
bond   in   such   sum   as   the   shareholders   may 
prescribe  payable  to  any  one  or  more  of  them 
not  an  officer  in  the  management  of  said  busi- 
ness,   and    a    majority    of    said    shareholders 
(guardians    acting    for    the    respective    wards 
and  each  share  representing  one  vote  as  here- 
inabove provided)  may  proceed  upon  said  bond 
in  the  name  of  obligee  therein  for  the  uses  to 
which  said  banking  capital  is  bequeathed,  and 
I  it  is  hereby-  provided  that  a  majority  of  said 
j  share  holders,  acting  as ,  above  indicated,  shall 
I  control  and  determine  all  questions  and  matters 
I  pertaining  to  the  management  of  said  business, 
and  that  the  president  and  cashier  thereof,  or 
I  either  of  them,  shall  have  power  in  the  said 
[  name  of  'S.  J.  Nolen,  Banker,'  to  do  and  per- 
I  form  all  acts  which  are  necessary  and  proper 
:  to  be  done  in  the  conduct  and  management  of 
said  banking  and  loan  buBlneso,  to  the  extent 
of  loaning  money,  discounting   paper,   writing, 
accepting  and  indorsing  exchange,  transferring 
I  and  assigning  choses  in  action,  taking,  assign- 
I  ing  and  foreclosing  mortgages,  executing  con- 
veyances of  real  eatate  acquired  in  the  course 
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of  Mid  bvaiBeBs,  and  by  any  of  stach  acta  the 
assignees,  purchasers  and  Tteidees  therermder 
shall  acquire  an  absolnte  and  naconditional  title 
in  the  subject-matter  of  eonveyance  or  assign- 
ment, unless  and  contraiy  intention  shall  be 
expressed— the  said  officers  being  accountable 
for  any  negligence  or  misconduct  -in  the  prem- 
ises; and  the  books,  papers,  office  and  affairs 
of  said  business  shall  be  at  all  reasonable  hours 
open  to  the  inspection  of  any  of  said  share- 
holders or  guardians  of  share  holders,  nnder 
each  reasonable  restrictions  as  may  be  deemed 
safe  to  the  interest  of  all  concerned.  The  said 
officers  sliall  be  elected  or  i^ipointed  to  serve 
for  such  length  of  time,  and  receive  such  com- 
pensation as  the  share  holders  may  determine 
and  they  shall  be  subject  to  discbarge  or  re- 
moval at  the  pleasure  of  a  majority  of  said 
share  holders.  It  is  further  provided  that  not 
later  than  the  1st  day  bt  January  of  each  year 
and  not  before  the  20th  day  of  December  pre- 
ceding, the  said  officers  under  the  direction  of 
said  share  holders  shall  ascertain  and  declare 
the  net  profits  or  dividends  accruing  from  said 
business  for-  the  preceding  year,  and  the  same 
shall  be  paid  over  to  said  share  holders  re- 
spectively as  their  interest  inay  appear,  but  the 
corpus  or  principal  of  said  banking  capital  and 
the  real  estate,  shall  remain  intact  for  the  con- 
tinued operation  of  said  banking  business  as 
berainbefore  indicated."    (Italics  supplied.) 

The  will  was  duly  admitted  to  probate  In 
tlie  probate  court  of  Tallapoosa  county  on' 
June  15»  JL915. 

It  l8  further  sliown  by  the  testimony  of  A. 
XL  Walker,  state  superintendent  of  banks, 
that  on  the  I9th  day  of  October,  1916,  after 
the  deatli  of  S.  J.  Nolen,  Sr.,  Boy  h.  Nolen, 
as  president,  and  S.  J.  Nolen,  Jr.,  as  cashier, 
of  the  Nolen  Bank,  flled  with  the  State  Bank- 
ing Department  a  report  of  the  condition  of 
the  bank.  It  i»  further  shown  that  Boy  L. 
Nolen  and  S.  J.  Nolot,  Jr.,  were  respectively 
president  and  cashier  of  the  bank  at  the 
time  they  testified  as  wihiesses  in  this  case. 

The  manifest  tendency  of  this  evidence  is 
to  show  that  soon  after  the  probation  of  the 
will  the  directions  contained  therein  were 
carried  out,  and  Marie  N.  Potts  then  became 
a  member  of  the  firm ;  and  the  .whole  evi- 
dence shoiws,  if  it  be  conceded  that  she  in 
fact  purchased  the  Sewell  note  and  mortgage, 
the  payment  made  inured  to  her  benefit  in  so 
far  aa  her  undivided  interest  in  the  banking 
business  was  concerned. 

The  original  mortgages  of  January  18, 
1908,  and  March  1, 1909,  were  not  8urr«tder- 
ed  to  Sewell,  and  the  mortgage  of  January 
81,  1916,  shows  on  its  face  that  it  was  taken 
as  additional  security  for  these  debts;  and 
this  fact  of  itself  was  soffldent  to  excite  in- 
quiry on  the  part  of  the  purdiaser. 

[I]  On  the  whole  we  are  clear  to  the  con- 
clusion that  Marie  N.  Potts  has  not  overcome 
the  burden  of  proof  resting  upon  her,  and 
that  eAie  was  not  entitled  to  relief  on  her 
cross-Mil. '  Blue  V.  first  National  Bank,  su- 


pra ;  Lewis  r.  Hickman,  supra.  Bat,  on  the 
other  hand,  the  complainant  was  entitled  to 
relief. 

The  decree  of  the  drcuit  court  is  therefore 
reversed,  and  a  decree  is  here  rendered  grant- 
ing relief  to  the  appellant,  and  dismissing  the 
cross-bill  of  Marie  N.  Potts;  and  the  cause 
is  remanded  for  a  decree  of  reference,  and 
for  further  proceedings  in  accordance  with 
this  opinion. 

Reversed,  rendered  in  part,  and  remanded. 


ANDEBSON,    a    J., 
GABDNBB,  JJ.,  concur. 


and    SAXBJD    and 


(Wi  Ala.  »e) 
V.  THOMP- 


MILLER-BRENT  LUMBER  CO. 
SON.    (4  DIv.  868.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

Railroads  0=aHI(l)  —  Owaar  has  bardea  of 
proving  that  defendant's  train  killed  oows. 
In  action  for  death  of  plaintiff's  cows  by 
defendant's  train,  the  burden  was  on  plaintiff 
to  reasonably  satisfy  the  jury  that  the  defend- 
ant's train  killed  the  cows. 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty;   A.  B.  Foster,  Judge. 

Suit  by  N.  A.  Thompson  against  the  MU- 
ler-Brent  Lumber  Comimny.  Judgment  for 
plaintiff,  and  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals  under  Acts 
1911,  p.  450,  S  6.    Affirmed.    . 

Suit  by  appellee  against  appelant  to  re- 
cover damages  for  the  death  of  certain  cows 
alleged  to  have  been  negligently  killed  by  the 
appellant's  train.  From  the  Judgment  In 
favor  of  the  plaintiff  (app^ee),  this  appeal 
is  prosecuted. 

£.  0.  Baldwin,  of  Andalusia,  for  appellant. 
A.  B.  Powell,  of  Andalusia,  for  appellee. 

GARDNER,  J.  The  burden  was  of  course 
upon  the  plaintiff  to  reasonably  satisfy  the 
Jury  that  one  of  the  defendant's  trains  killed 
the  cows,  and  to  this  effect  they  were  clearly 
charged  by  the  trial  Judge. 

Counsel  for  appellant  strenuously  insists 
that  the  evidence  to  this  effect  was  insuffl- 
clenti  and  asked  th^  affirmative  charge  upon 
this  theory.  Counsel  also  urges  that  the 
evidence  was  particularly  insufficient  as  to 
one  of  the  cows,  designated  as  the  "old  cow," 
which  was  found  some  60  steps  from  tba 
track,  and  a  separate  affirmative  diarge  was 
asked  as  to  this  particular  cow.  In  support 
of  this  insistence  we  are  cited  to  the  recent 
ease  of  Central  of  Oa.  B.  Co.  v.  Williams, 
202  Ala.  496,  80  South.  880.  The  facts  of  the 
two  caaes  are  different,  and  the  Williams 
Case  cannot  be  looked  to  as  a  guide  here- 

A  discussion  of  the  testimony  will  serre 
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w)  useful  purpose.  Suflloe  It  to  say  that  we 
have  examined  the  evidence  and  Its  taid^i- 
cies  with  much  care  In  consultation  and 
have  reached  the  conclusion  that  It  was  sufB- 
dent  for  submission  to  the  Jury  upon  this  is- 
sue, and  that  these  two  charges  were  proper- 
ly refused. 

Charge  2  requested  by  the  defendant  was 
also  properly  -  refused,  and  needs  no  dlscua- 
sl<m.  The  rule  here  governing  In  reference 
to  reviewing  the  action  of  the  trial  court 
In  refusing  to  grant  a  new  trial  is  well  under- 
stood and  need  not  be  here  r^>eated.  In  the 
light  of  this  rule  we  are  unwilling  to  disturb 
the  ruling  of  the  court  below. 

(Hie  or  .two  questions  of  evidence  are  tm- 
signed  as  error.  These  questions  have  been 
given  careful  consideration,  but  we  do  not 
consider  that  they  are  of  su£3cient  Impor. 
tance  to  require  separate  treatment  here  and 
are  given  but  scant  attention  in  brief.  They 
clearly  disclose  no  reversible  error. 

Finding  no  reversible  error  In  the  record, 
the  judgment  will  accordingly  be  affirmed. 

Affirmed. 

ANDEBSON.  a  J.,  and  McdaUjAM  and 
SAYBK,   JJ.,    concur. 


(204  Ala.  156) 

SADLER  V.  ALABAMA  GREAT  SOUTHERN 
R.  CO.  (6  DIv.  997.) 

(Supreme  Court  of  Alabama.    April  8,  1820.) 

1.  Tnespass  i8=320( I)— Plaintiff  most  abow  pot. 
Msslon,  actual  or  constructive. 

To  recover  in  trespass  for  defendant's  en- 
try on  land  claimed  by  plaintiff,  plaintiff  must 
■bow  he  was  in  possession,  actual  or  constrnc- 
tlve,  at  the  time  of  the  wrongful  entry. 

2.  Trespass   iS=»65— Title   cannot   be  tried   in 
personal  action,  questloa  being  Immaterial. 

^tle  to  land  cannot  be  tried  or  determined 
in  a  personal  action,  as  one  for  trespass;  ques- 
tion of  title  being  immaterial  to  the  issue,  ex- 
cept to  show  constructive  possession  in  either 
party,  where  neither  has  actual  possession,  or 
else  to  show,  under  a  plea  of  liberum  tene- 
mentnm,  that  defendant  owned  the  land  and 
was  entitled  to  immediate  possession. 

3.  Railroads  (S=»69— Right  of  way  includes  po«. 
session,  or  right  thereto,  of  whole  surface. 

A  railroad's  right  of  way  is  more  than  a 
mere  easement,  and  includes  the  actual  posses- 
sion or  right  to  actual  possession  of  the  en- 
tire surface,  for  every  proper  use  and  purpose 
in  the  construction  and  operation  of  the  road; 
snch  a  right  of  way  liaving  most  of  the  qualities 
of  an  estate  in  fee. 

4.  Railroads  «=363— May  aoqoire  title  to  right 
ef  way  by  possession. 

A  railroad  company  may  acquire  title  to 
land  for  its  right  of  way  by  adverse  posses- 
sion, just  as  an  individual  may. 


5.  Adverse  possession  «=9 1 00 (I)— Color  ef  ti- 
tie  wlii  extend  possession. 

Color  of  title  will  extend  a  railroad's  actu- 
al possession  of  its  roadbed  to  the  bonndariei 
of  its  right  of  way  as  described. 

6.  Adverse  possession  «=»38  —  Plaintiff  eonld 
show  predecessor  used  disputed  strips. 

In  trespass  against  a  railroad,  claiming  ti- 
tle by  adverse  possession  for  10  years,  it  wss 
competent  for  plaintiff  to  show  that  his  fa- 
ther, as  his  predecessor,  need  the  disputed 
strips  of  land  adjoining  the  roadbed  during  his 
lifetime  and  up  to  his  death;  It  not  appearing 
that  the  grantors  in  the  deeds  conveying  to  the 
railroad  a  right  of  way  160  feet  in  width  ever 
owned  or  possessed  the  disputed  strips. 

7.  Adverse  possession  «=3lOO(l)  —  Railroad, 
showing  possession  under  color  of  title  for 
10  years,  acquires  title. 

Where  defendant  railroad,  sued  in  trespass 
for  entries  on  disputed  strips  of  land  along  its 
right  of  way,  showed  actual  possession  under 
fence  for  more  than  10  years  before  the  en- 
try complained  of,  under  daim  of  right  and 
color  of  title  by  grant  and  location,  plaintiff 
cannot  recover. 

8.  Trespass  «=»  1 2— Possessor  eannot  be  held 
liable  as  for  unlawful  entry. 

Where  defendant  railroad  was  in  actual 
possession  of  disputed  strips  of  land  along  its 
right  of  way,  when  plaintiff  claimed  it  made  an 
unlawful  entry  thereon,  plaintiff  cannot  recover 
from  it  in  an  action  of  trespass  quare  clausom 
fregit. 

Appeal  from  drcult  Oourt;  JTefCerson  Coon- 
ty;  J.  G.  B.  Owln,  Judge. 

Action  by  J.  A.  Sadler,  aa  guardian  of 
Milton  Franic  Bell,  against  the  Alabama 
Great  Southern  BaUway  Company,  tot  dam- 
ages for  trespass  to  land.  From  a  judgment 
for  defendant,  plalntlflC  apiieals.    Affirmed. 

Plnlmey  Scott,  of  Bessemer,  for  appellant 
A.  O.  &  8.  P.  Smith,  of  Birmingham,  for 

appellee. 

SOMERVILL^,  J.  This  action  Is  In  tree- 
pass  for  defendant's  entry  upon  land  claimed 
by  the  plaintiff  and  cutting  down  the  trees, 
excavating  the  soil,  and  building  an  addi- 
tional or  double  track  of  its  railroad  there(». 

[1]  In  order  to  recover,  the  plaintiff  must 
show  that  he  was  in  the  possession,  actual  or 
constructive,  of  the  land  at  the  time  of  the 
alleged  wrongful  entry  by  the  defendant 
Buck  V.  L.  &  N.  B.  R.  Co.,  159  Ala.  305.  48 
South  689;  Powers  v.  Batter,  152  Ala.  630, 
44  South.  869. 

[2]  The  title  to  the  land  In  question  can- 
not be  tried  or  determined  In  a  personal  ac- 
tion like  this,  and  questions  of  title  are  im- 
material to  the  issue,  except  tor  the  simple 
purpose  of  showing  constructive  possession 
in  ^ther  party,  where  n^tber  has  the  actual 
possession  (Segar  v.  Elrkley,  28  Ala.  680: 
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Powen  ▼.  Hatter,  1B2  Ala.  686,  44  Sonth. 
859;  Lee  r.  Ralford,  171  Ala.  124.  54  Soatb. 
643),  or  dse  of  showing,  under  a  plea  of 
libernm  tenementxim,  that  the  defendant  was 
the  owner  of  the  land,  and  entitled  to  Iti 
Immediate  possession  (Sonthem  By.  C3o.  t. 
Hayes,  183  Ala.  466,  62  Sonth.  874;  38  Oyc. 
1003,  1094). 

It  appeared  'without  dispute  that  the  de- 
fendant company  and  its  predecessors  have 
continuously  operated  Its  road  through  the 
disputed  tract  since  about  1873,  and  that  In 
1905  defendant  built  a  fence  oa  both  sides  of 
the  right  of  way  claimed  by  it,  cmistltuting 
an  IncloBure  thereof,  which  has  been  contin- 
nonsly  maintained  down  to  the  present  time. 
It  was  conceded  by  plaintiff,  as  shown  by 
the  bin  of  exceptions,  that  one  C.  Bf.  PhUlips 
executed  a  deed  to  defendant's  predecessor, 
the  Northeast  &  Southwest  Railroad  Com- 
pany, In  1869,  for  a  right  of  way  of  150  feet 
through  the  land  in  question.  PlalntUTs  tes- 
timony tended  to  show  that  the  fences  men- 
tioned Inclosed  100  feet  on  eadi  side  from 
the  center  of  the  track,  while  defendant's  tes- 
timony tended  to  show  that  they  Inclosed  75 
feet  from  the  center,  or  150  feet  in  all. 
VCbe  trial  Judge  Instructed  the  Jury  that  un- 
der the  evidence  defendant  owned  the  right 
of  way  between  its  two  foices,  and  had  the 
rii^t  to  excavate  thereon,  provided  the  in- 
doBure  did  not  exceed  160  feet  in  width. 

[34]  A  railroad  right  of  way  is  more  than 
a  mere  easement,  and  indudes  the  actual  pos- 
session, or  right  to  the  actual  possession,  of 
the  entire  surface,  for  every  proper  use  and 
purpose  in  the  construction  and  operation  of 
the  road.  T.  ft  O.  R.  R.  Co.  v.  E.  A.  Ry. 
Co.,  76  Ala.  616,  624,  61  Am.  Rep.  476;  M. 
ft  C.  R.  R.  Co.  T.  Womack,  84  Ala.  149, 
160,  4  South.  618;  Elyton  Land  Co.  v.  S. 
ft  N.  Ala.  R.  R.  Co.,  96  Ala.  681,  646, 10  South. 
270;  A.  G.  S.  R.  R.  Co.  v.  McWhorter,  202 
Ala.  456,  80  Sonth.  839;  22  R.  O.  L.  861,  f 
113;  2  Elliott  on  RaUroads,  432.  In  fact, 
for  all  railroad  purposes,  the  right  of  way, 
fiiongb  termed  an  easement,  has  most  of  the 
qualltiea  of  an  estate  In  fee.  22  R.  C.  L. 
861,  I  112,  and  cases  cited.  Hence  a  rail- 
road company  may  acquire  title  to  land  by 
adverse  possession^  Just  as  an  Individual 
nay.  Mobile  A  Girard  R.  R.  CO;  v.  CogsbiU, 
86  Ala.  456,  6  Sonth.  188;  Id.,  92  Ala.  252, 
9  Sooth.  512;  2  EUiott  on  Railroads,  456; 
22  R.  C.  Ia  860.  And  color  of  title  will  ex- 
tend its  actual  possession  of  the  roadbed  to 


the  boundaries  of  its  right  of  way  as  de- 
scribed therein.  Cogsbill  v.  IL  ft  O.  R.  R. 
Co.,  92  Ala.  252,  9  South.  612. 

[1, 7]  It  not  appearing  that  the  grantors 
in  Oie  deeds  conveying  to  defendant's  pred- 
eceMor  a  right  of  way  150  feet  in  width 
were  ever  the  owners  or  possessors  of  the 
land  in  question,  defendant's  ownership  of 
the  unused  parts  of  its  alleged  right  of  way 
must  rest  upon  prescription  or  adverse  pos- 
session for  ten  years.  On  this  issne  It  was 
competent  for  plaintiff  to  show  that  his  fa- 
ther, as  his  predecessor  in  title,  occupied  and 
used  the  disputed  strips  of  land  adjoining 
the  roadbed  during  his  lifetime  and  up  to 
his  death,  about  1909 ;  and  had  the  questions 
propounded  to  several  of  plaintiff's  witness- 
es, and  excluded  1^  the  trial  court,  been 
properly  framed  and  limited  to  the  disputed 
land  within  the  fences,  their  exclusion  would 
have  heea  erroneous.  But  they  were  not  so 
framed  and  limited,  and  error  cannot  be 
ascribed.  Ag  the  evidence  was  actually  pre- 
sented, defendant  diowed  an  actual  posses- 
siou  under  fence  of  the  right  of  way  for 
more  than  10  years  before  the  entry  com- 
plained of,  under  claim  of  ri^t  and  ccdor 
of  title  by  grant  and  location.  On  that  is- 
sne, therefore,  the  Instruction  to  the  Jury 
was  correct,  and  plaintiff  could  not  recover 
In  this  form  of  actlou.  Southern  Ry.  Co.  v. 
Hayes,  188  Ala.  466,  62  South.  874. 

[I]  But,  apart  from  any  question  of  title 
and  Irrespective  of  any  rulings  on  the  evi- 
dence, it  appeared  wlQiout  conflict  that,  at 
the  time  of  the  alleged  unlawful  entry  by  de- 
foidant  In  1917,  defendant  was  in  the  actual 
possession  of  the  right  of  way  claimed,  and 
this  was  fatal  to  any  recovery  in  this  form 
of  action,  vlE.  trespass  quare  clausnm  fregit 
It  may  be  that  for  some  of  the  consequential 
damage  recited  in  the  nxnplaitit  recovery 
could  be  had  in  an  action  on  the  case,  and 
it  would  seem  that  plaintiff's  proper  remedy 
on  the  main  issue  is  an  action  in  ejectmoit 
to  try  the  title. 

In  our  view  of  the  case,  the  numerous  oth* 
er  rulings  on  testimony,  and  on  instructions 
given  or  refused,  being  Irrelevant  to  the  c<m- 
trolllng  issue  In  the  case,  need  not  be  consid- 
ered.   The  Judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLBLLAM  and 
THOMAS,  JJ.,  CMicnr. 
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HOUSE  AND   LOT  V.  STATE  ex  ral.  PAT> 
TERSON  Mt  ai.    (4  PIv.  861.) 

(Supreme  Goart  of  Alabama.    Feb.  12, 1920.) 

1.  Criminal  law  «=>I2I3,  1214  —  iBtoxieatiBg 
liquors  <fe=3245--Forfeitare  of  property  aot 
violation  of  constitutional  prohlMtion  of  no- 
uauai  pnnishmonts. 

The  Bone-Dry  Law  (Acta  1919,  p.  8  et 
seq.),  providing  for  forfeiture  to  the  state  of 
all  property  used  in  connection  with  an  illegal 
plant  for  distilling  liquors,  with  buildings  and 
lots  constituting  the  premises,  held  not  in  vio- 
lation of  Bill  of  Bights,  {  15,  prohibiting  ez- 
cessiTe  fines  and  cruel  or  nnusual  punishments. 

2.  Equity  <8=9233  —  Defects  of  form  in  bill 
should  be  pointed  out  by  special  demurrer. 

Defects  in  a  bill,  relating  to  matters  of 
form  and  not  matters  of  substance,  should  be 
pointed  out  by  special  demurrer,  and  general 
demurrer  does  not  reach  them. 

Appeal  fH>m  (3irciiit  Gonrt,  Barbonr  Ooan< 
ty;  J.  S.  WlUlains,  Judge. 

Bill  by  the  State  of  Alabama,  on  the  rela- 
tion of  T.  M.  Patterson,  a'gainst  one  house  an^ 
lot,  particularly  described  In  the  bill,  and 
Joe  Crews  and  others  to  condemn  said  house 
and  lot  to  forfeiture  and  sale,  because  of  Its 
use  as  a  distillery  for  the  manufacture  of  un- 
lawful beverage.  From  a  decree  overruling 
demurrers  to  the  bill,  claimant  named  ap- 
peals.   A£9rmed. 

The  substance  of  the  bill  suffldently  ap- 
pears from  the  opinion  of  the  court  The  de- 
murrers are  as  follows: 

First.  That  there  is  no  equity  in  the  Mil. 

Second.  That  the  bill  contains  no  eanlty. 

Third.  That  the  act  of  the  Legislature  of 
1919,  under  which  this  bUl  of  complaint  Is 
filed,  and  the  property  described  in  said  bill 
Is  attempted  to  be  condemned,  is  null  and 
void,  and  is  violative  of  section  15,  article  1, 
of  the  Constitntlon  of  Alabama  of  190(1. 

Fourth.  That  the  said  act  Is  violative  of 
section  19,  article  1,  of  the  Constitution  of 
Alabama  of  1901. 

McDowell  &  McDowell,  of  Sufaula,  for  ap- 
pellant. 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst  Atty.  Oen.,  for  appellees. 

SAYRE,  J.  Demurrer  filed  by  the  claim- 
ant against  the  state's  bill  to  condemn  was 
overruled  by  the  trial  court,  and  the  claim- 
ant has  appealed  on  behalf  of  his  property. 

[1]  The  bill  charged  that  claimant  add 
others  **were  operating  or  permitting  to  be 
operated  in  said  house  on  the  said  described 
premises  a  distillery  or  plant  for  the  making 
or  distillation  of  liquors  or  beverages  which 
are  prohibited  to  be  made  or  distilled  by  the 
laws  of  Alabama."  The  demurrer  says  that 
the  statute  under  which  the  state's  solicitor 


filed  the  bill  Is  unconstltntlonal  becanse  it 
vi<^tes  section  15  of  the  (Constitntlon — ^Bill 
of  Bights— providing  "that  excessive  fines 
shall  not  be  imposed,  nor  cruel  or  unusual 
punishments  inflicted."  In  the  same  connec- 
tion appellant  calls  attention  to  section  19  of 
the  same  Instrument: 

"That  no  person  shall  be  attainted  of  treason 
by  the  Legislature;  and  no  conviction  shall  worit 
corruption  of  blood  or  forfeiture  of  estate." 

By  Magna  C!harta  a  freeman  was  not  to  be 
amerced  for  a  small  fault,  but  according  to 
the  degree  of  the  fault,  and  for  a  great  crime 
in  proportion  to  the  heinousness  of  it,  saving 
to  him  his  contenement.  And  Jndge  (3ooley 
says  that  the  merdfnl  spirit  of  these  provi- 
sions addresses  Itself  to  the  criminal  courts 
of  the  American  States  through  provisions  of 
their  Constitutions.  Oaa.  Urn.  (7th  Ed.)  471. 
But  if  the  provision  of  section  12  of  the  so- 
called  "Bone-(Dry  Law"  (Acts  1919,  p.  6  et 
seq.),  vis.  "and  the  owner  of  said  distillery 
or  plant  or  any  person  permitting  the  same 
to  exist  on  the  premises  shall  forfeit  to  the 
state  of  Alabama  all  property  used  in  oon- 
nectl<m  with  said  Illegal  plants  together  with 
the  buildings  and  lots  or  parcels  of  ground 
constituting  the  premises  on  which  the  un- 
lawful act  Is  performed  or  permitted  to  be 
performed" — if  this  provlBlon  be  taken  at  its 
face  value,  the  sections  of  the  BIQ  of  Rights 
named  above  have  nothing  to  do  with  the 
case,  for  they  relate  to  legislatlre  punish- 
ment, or  legislation  for  the  punishment,  of 
criminal  or  supposed  criminal  olfenses,  where- 
as that  part  of  the  statute  to  which  we  have 
referred  is  Justified  on  the  ground  that  it  is 
a  provision  for  the  abatement  oi  nuisances. 
The  act  is  not  very  definite  in  defining  or 
limiting  the  premises  to  l>e  forfeited,  and  it 
might  seem  at  first  blush  that  it  intends  noth- 
ing less  than  a  forfeiture  of  the  entire  prem- 
ises In  every  case  where  any  part  Is  subject- 
ed to  guilty  use,  that,  In  order  to  abate  a 
nuisance  In  the  diape  of  a  still  no  more  por- 
tentious  than  a  coffeepot,  it  would  yrotk  a 
forfeiture  of  wide  estates,  and  it  is  against 
such  operation  of  the  law,  as  we  understand, 
that  the  argnunent  is  directed;  but  at  least 
this  may  be  said:  It  does  seem  to  deal 
with  "the  buildings  and  lots  or  parcels  of 
ground  constituting  the  premlsee  on  whldi 
the  unlawful  act  Is  performed  or  permitted 
to  be  performed"  as  in  a  class  vrith  "property 
used  In  connection  with  said  illegal  plant" 
A  similar  statute  of  the  United  States,  which 
evidently  the  draftsman  of  this  act  had  be- 
fore him,  though  it  differs  In  some  respects, 
has  beea  upheld  by  the  federal  courts.  6 
Comp.  Stat  S  6021  (Rev.  St  i  3281),  and  cases 
noted  In  the  annotation,  Dobbins  v.  U.  S., 
96  U.  S.  395,  24  Ll  EM.  637.  And  those  courts 
have  encountered  the  difficulty  as  to  the  ex- 
tmt  of  the  premises  to  be  forfeited;  but  la 
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one  case  at  least  it  was  ruled  that  tibe  forfei- 
ture attached  only  to  "the  real  estate  and 
premises  connected  with  the  distillery ;  that 
is,  used  in  connection  therewith,  to  facilitate 
the  carrying  on  of  the  business,  and  directly 
or  indirectly  conducive  or  contributory  to 
that  end.  It  will  include  all  buildings,  yards, 
Indosnres,  offices,  stables,  wlnecellars,  etc., 
naed  in  the  Illicit  business.  But  It  ought  not 
to  Include  dwelling  houses,  pasture  or  sowing 
lots,  etc.,  or  village  lots  and  houses,  which, 
though  owned  by  the  ofTender,  are  not  in  any 
way  employed  in  his  business  as  a  distiller," 
etc.  n.  S.  T.  Certain  Piece  of  Land,  25  Fed. 
Cas.  p.  86T,  Fed.  CJas.  No.  14767.  It  will  suf- 
fice, we  think,  in  the  present  case,  to  say  that 
it  does  not  appear  on  the  face  of  the  blU  that 
an  unlawful  invasion  of  fundamental  rights 
is  contemplated,  and  we  cannot  anticipate 
what  appUcatlon  of  the  statute  further  devel- 
opment of  the  facts  may  require.  From  the 
bill  we  do  not  Imow  enough  of  the  property 
sought  to  be  condemned. 

The  act,  supra,  has  been  sustained  against 
attack  on  several  other  constitutional  grounds. 
Dowda  V.  State,  83  South.  824. 

W  The  oOly  other  objection  to  the  bUl  tak- 
en in  the  trial  court  was  by  way  of  the  gen- 
eral demurrer.  It  is  urged  here  that  the  bill 
was  defective  In  several  respects;  but  the 
defects  so  alleged  relate  to  matters  of  form, 
not  substance,  and  should  have  been  iK>lnted 
out  by  special  demurrer.  McDnffle  v.  Lynch- 
burg Shoe  Co.,  178  Ala.  270,  69  South.  667. 

Affirmed. 

ANDERSON,  a  J.,  and  OABDNEB  and 
BROWN,  JJ.,  concur. 


(IM  Ala.  u») 
WASHINGTON    v.   WALDROP,    Crerk. 
(6  DIv.  6, 7.) 

(Supreme  Court  of  Alslwuna.    Fet>w  12,  1920.)  ' 

Maatomas  «s>l54(2)— Showing  as  to  veoue 
held  Insuffloieot  predicate  for  writ. 
On  petition  in  Supreme  Court  for  manda- 
mns  to  compel  judge  of  circuit  court  to  rescind 
order  annnling  order  transferring  a  cause,  and 
on  appeal  from  denial  of  petition  for  mandamus 
to  compel  derk  of  court  to  transfer  cause, 
showing  whetlter  petitioner's  cause  of  action 
in  the  case  sought  to  be  transferred  arose  in  the 
prediicts  in  Jefferson  county  in  which  the  court 
in  Bessemer,  to  which  the  case  was  sought  to 
be  transferred,  bad  jurisdiction,  and  whether 
Iiis  action  was  brought  before  or  after  the  pas- 
tag*  of  Loc.  Acts  1919,  p.  62  et  seq..  held 
insnffidebt  on  wliich  to  predicate  Judgment. 

Appeal  from  Circuit  Court,  J^eraon  Coun- 
ty; Dan  A.  Oreene,. Judge. 

Petition  for  mandamus  by  Isaiah  Wasldng- 
ton,  as  administrator,  to  compel  William  J. 


Waldrop,  Clerk  of  the  Circuit  Court  of  Jef- 
ferson County,  to  transfer  a  cause,  wherein 
Itetitloner  was  plaintlfT,  to  the  Bessemer  di- 
vision. From  an  order  denying  the  petition, 
petitioner  appeals,  filing  an  original  petition 
for  mandamus  to  Judge  Dan  A.  Greene  to 
compel  him  to  rescind  an  order  annulling  a 
former  order  transferring  the  cause.  Writ 
denied. 

W.  A.  Denson,  of  Birmingham,  for  appel- 
lant. 

SATRE,  J.  It  Is  made  to  appear  that  the 
case  of  Isaiah  Washington,  as  administrator 
of  the  estate  of  Emma  Washington,  deceased, 
versus  Birmingham  Southern  Railroad  Com- 
pany, a  corporation,  was  pending  on  the 
docket  of  the  circuit  court  of  Jefferson  coun- 
ty (Tenth  circuit)  held  at  Birmingham,  the 
county  seat,  on  November  6,  1919,  when  Hon. 
Lum  Duke^  one  of  the  Judges  of  the  Fifth 
circuit,  then  by  order  of  the  Chief  Justice 
of  this  court  presiding  in  the  circuit  court 
at  Birmingham,  made  an  order  transferring 
the  said  cause  to  the  Bessemer  division  of 
said  court,  which  sits  at  Bessemer,  in  said 
county.  An  application  by  Washington  to 
the  presiding  Judge  of  the  Tenth  circuit  fot 
a  writ  of  mandamus  to  compel  appellee,  clerk 
of  the  circuit  court  at  Birmingham,  to  trans- 
fer the  cause  to  the  circuit  court  at  Besse- 
mer, was  dolled,  after  which  Washington 
prosecuted  this  appeal,  and  at  the  same 
time  petitioned  this  court  for  a  writ  of  man- 
damus to  the  clerk. 

It  is  further  made  to  appear  that  the  de- 
fendant clerk,  in  refusing  to  transfer  the 
cause  to  Bessemer,  is  acting  under  the  direc- 
tion of  the  presiding  Judge  of  the  Tenth  Ju- 
dicial circuit,  and  tliat  said  Judge  has  vacat- 
ed the  order  of  Judge  Duke  on  the  ground 
that  such  order  was  without  authority  of 
law.  The  formal  entry  of  the  order  made  by 
the  presiding  Judge  was  not  noted  upon  the 
docket  nor  entered  upon  the  minutes  of  the 
court  at  Birmingham,  until  after  appellant 
had  taken  his  appeal  and  applied  to  this 
court  for  a  writ  of  mandamus;  but,  in  our 
view  of  the  case,  this  is  of  no  consequence. 

It  Is  to  be  Inferred  that  the  parties  and 
the  trial  Judges  have  acted  upon  the  assump- 
tion that  the  venue  of  appellant's  action 
against  the  railroad  company  was  affected 
by  the  second  section  of  the  act  of  August  18, 
1919,  "To  better  provide  for  holding  the  cir- 
cuit court  of  the  Tenth  Judicial  circuit  at 
Bessemer  in  and  for"  certain  enumerated 
precincts  of  the  county  of  Jefferson  (Local 
Acts  1919,  p.  62  et  seq.),  or  by  the  act  of 
February  28,  1901,  "To  establish  the  city 
court  of  Bessemer"  (Local  Acts  1900-01,  p. 
1854  et  seq.),  both  of  which  provided  for  the 
trial  of  causes  arising  In  the  said  precincts, 
for  otherwise  it  is  not  perceived  how  tills 
controversy  as  to  venue  could  have  arisen; 
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bat  the  record  does  not  afford  Information 
•offldent  for  the  determination  of  the  ques- 
tion. We  are  unable  to  say  whether  appel- 
lant's cause  of  action,  against  the  railroad 
company  arose  In  the  precincts  in  JefTerson 
county  tn  which  the  court  at  Bessemer  had 
Jurisdiction,  nor  whether  his  action  was 
brought  before  or  after  the  passage  of  the 
act  of  August  18, 1919.  If  we  might  assume 
that  api>ellant'8  cause  of  action  arose  with- 
in the  territory  of  the  enumerated  precincts, 
and  that  the  action  was,  at  the  passage  of 
the  act  of  1919,  pending  In  the  court  at  Bir- 
mingham, to  which  it  might  have  been 
brou^t,  at  plaintiff's  option.  It  would  seem 
that  the  order  for  the  transfer  was  without 
the  power  of  the  court  at  the  time  it  was 
made,  for  the  reason  that  the  act  of  1919 
makes  no  provision  for  a  transfer,  nor  did 
the  fact  that  more  than  80  days  had  elapsed 
derive  the  presiding  Judge  of  the  Tenth 
circuit  of  the  power  to  set  aside  the  previous 
order,  for  that  order  was,  on  the  hypothesis 
stated,  a  nullity,  and  might  be  so  declared 
at  any  time.  However,  for  the  reason  Indi- 
cated above,  that  is,  for  the  reason  that  the 
record  states  no  sufficient  facts  upon  which 
to  predicate  a  Judgment,  fbe  application  for 
mandamus  Is  denied. 
Mandamus  denied. 

ANDERSON,  C.  J.,  and  OARDNBR  and 
BROWN,  JJ.,  concur. 


(2M  Ala.  at) 

MONTGOMERY  LIGHT  A  TRACTION  CO. 
V.  O'CONNOR.     (3  DIv.  434.) 

(Supreme  Cioart  of  Alabama.    Jan.  22,  1920.) 

1.  Carriers  «=>287(2),  303(10)— Duty  of  street 
railway  with  refsrenoe  to  movement  of  oars 
at  places  where  passengers  alight 

It  was  the  duty  of  a  street  railway  operat- 
ing three  tracks  on  a  street  to  operate  each 
and  every  one  of  its  cars  at  a  place  where 
passengers  alighted  with  reference  to  the  move- 
ment of  each  and  every  other  car,  bo  that  the 
safety  of  passengers  or  pedestrians  on  the 
street,  especially  those  leaving  or  approaching 
its  cars,  might  be  conserved,  and  in  this  sense 
it  was  its  duty  to  see  that  the  place  was  safe. 

2.  Carriers  <S=>320(I0)— Wbethsr  street  rail- 
way was  negligent  In  operating  oar  passing 
standing  oar  for  Jsry. 

In  an  action  by  an  intending  passenger  in- 
jured when  about  to  board  a  street  car  on  the 
middle  track  in  a  street  on  which  defendant 
maintained  three  tracks,  by  another  passing 
car,  evidence  held  each  that  the  jury  might  in- 
fer that  the  place  was  unsafe  by  reason  of  a 
lack  of  proper  precaution  in  the  movement  of 
cars  at  that  point. 


3.  Carriers  «sa287(2)— Strsst  railway  oharged 
with  knowledge  of  operation  of  cars  one  with 
refsrenoe  to  another. 

A  street  railway  operating  three  tracks  on 
one  street  is  held  to  the  Imowledge  of  its  cam 
one  with  reference  to  another  at  a  point  wfaero 
passengers  board  and  aUght. 

4.  Carriers  «=3320(8)— Negllgsnee  of  oondsetsr 
In  direetlng  Intending  passengers  to  stand 
away  from  step  for  Jury. 

Whether  conductor  of  a  street  car  operat- 
ed on  the  middle  track  in  a  street  containing 
three  tracks  was  negligent  in  directing  an  in- 
tending passenger,  in  effect,  to  stand  away  from 
the  step  of  his  car  to  let  passengers  descend, 
resnlting  in  the  injuring  of  the  pedestrian  by 
another  car,  held  for  the  Jury. 

5.  Carriers  «=»320(I0)— Nsgllgenee  of  niotor- 
man  Injuring  Intsndlsg  passenger  on  other 
oar  for  jury. 

In  an  action  by  an  intending  passenger  for 
personal  injuries  received  when  abont  to  board 
a  street  car  on  the  middle  track  in  a  street 
containing  three  tracks,  by  a  car  coming  from 
the  rear,  whether  the  motorman  of  the  car 
striking  plaintiff  was  negligent  held  for  the  Jury. 

6.  Carriers«=>328(l)— I  utending  passenger  Mt 
bound  to  assuma  oonduotor  would  direct  a 
dangsrou*  act. 

An  intending  passenger  about  to  board  a 
street  car  on  a  middle  track  in  a  street  con- 
taining three  tracks  was  not  bound  to  assume 
that  the  conductor  would  direct  her  to  do  an 
act  which  under  the  drcumatances  was  danger- 
ous, and  was  not  bound  to  assume  that  on  ac- 
count of  other  cars  it  was  dangerous  to  step 
Imck  fr<Hn  the  step  when  directed  to  do  so  to 
permit  passengers  to  descend. 

7.  Carriers  «=»348 (3)— Instruction  as  to  of- 
fset of  voluntarily  stepping  In  front  of  other 
oar  hold  misleading. 

In  an  action  by  an  intending  passenger  in- 
jured when  about  to  board  a  street  car  on  the 
middle  track,  in  a  street  containing  three  paral- 
lel tracks,  by  another  car  approaching  from  the 
rear,  when  directed  to  step  back  by  the  con- 
ductor to  allow  passengers  to  alight,  it  was 
misleading  for  the  court  to  instruct  the  jury 
that  if  plaintiff  voluntarily  stepped  in  front  of 
a  moving  car  without  stopping,  looking,  or  lis- 
tening, slie  was  guilty  of  contributory  negli- 
gence. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Leon  McCord,  Judge. 

Action  by  Kate  O'Connor  against  the  M<mt- 
gomery  light  ft  Traction  Company  for  dam- 
ages for  personal  injuries.  Verdict  for  the 
defendant,  which  on  motion  of  plalntUT  was 
set  aside,  and  defendant  appeals.    Affirmed. 

The  charges  referred  to  in  the  opinion  as 
given  for  the  defendant,  and  made  the  basis 
of  the  Judgment  granting  the  motion  tor 
new  trial,  are  as  follows: 

"A.  If  yon  believe  from  the  evidence  that 
plaintiff,  without  stopping,  looking,  or  listening 
for  an  approaching  street  car,  voluntarily  atep- 
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ped  in  front  of  a  moTing  street  car  when  the 
car  was  ao  close  to  her  that  it  conld  not  be 
stopped  before  striking  plaintiff,  and  you  fur- 
ther find  that  such  conduct  on  plaintiff's  part 
proximately  contributed  to  her  hurt,  you  must 
return  a  yerdict  for  defendant. 

"B.  I  charge  you  that  there  is  no  evidence 
in  this  case  showing  or  tending  to  show  that 
the  place  at  wliicb  the  plaintiff  was  attempting 
to  board  the  West  End  car  was  an  unsafe  place 
to  board  the  car. 

"C.  If  the  jury  find  from  the  evidence  that,  at 
the  time  the  plaintiff  started  to  board  the 
West  End  car  passengers  were  coming  out  of 
the  car,  it  was  not  negligence  on  the  part  of  the 
conductor  of  the  West  End  car  to  wave  her 
back. 

"D.  I  charge  you,  gentlemen  of  the  Jury,  that 
there  was  no  duty  on  the  defendant  to  provide 
a  place  for  the  taking  on  and  discharge  of  pas- 
sengers at  the  portion  of  Dexter  avenue  near 
Court  Square  where  the  accident  occurred,  and 
it  at  that  place  discharged  its  full  duty  to  its 
passengers  if  it  stopped  its  car  at  a  place  where 
passengers  would  get  on  and  off  the  car  with 
safety  by  taking  such  precautions  as  a  reason- 
able person  should  take  for  his  own  safety. 

"E.  The  court  charges  the  JU17  that,  if  pas- 
sengers were  coming  ont  of  the  West  End  car 
at  the  time  plaintiff  started  to  board  it,  it  was 
sot  negligence  on  the  part  of  the  conductor  of 
the  West  End  car  to  wave  to  the  plaintiff  not 
to  board  th«  car  until  the  others  aligbted." 

RnshtOD,  WilUamB  &  Crenshaw,  of  Mont- 
gomery, for  appellant. 

HIU,  HUl,  Wbltlng  it  Thomas,  of  Mont- 
gomery, for  appellee. 

SAYRE,  J.  Appellee  sued  appellant  to  re- 
cover damages  for  a  personal  Injury  suffered 
by  appellee.  There  was  a  verdict  for  the  ap- 
pellant which  appellee  moved  the  court  to 
set  aside  on  the  ground  that  the  court  had 
committed  error  In  giving  to  the  jury  special 
Instructions  In  writing  requested  by  appel- 
lant. The  trial  court  made  an  order  setting 
aside  the  verdict,  after  which  this  appeal. 

At  and  near  the  point  where  appellee  was 
Injured  appellant  maintained  and  operated 
three  parallel  tracks  In  the  street  The  dis- 
tance between  the  center  and  north  tracks 
was  6  feet,  3  or  4  inches,  from  rail  to  rail. 
The  body  of  each  car  overhangs  its  track 
about  18  Inches,  so  that  the  space  between 
cars  standing  side  by  side  on  adjacent  tracks 
Is  about  2  feet.  Appellee  waited  on  the  north 
sidewalk  for  a  car  to  West  End  which  would 
pass  to  the  west  on  the  middle  track.  An 
Oak  Park  car  passed  west  on  the  middle 
track  and  came  to  a  stop  at  the  usual  place 
for  letting '  off  and  taking  on  passengers. 
Then  the  West  End  car  passed  and  came  to 
a  stop  in  the  rear  of  the  Oak  Park  car. 
About  the  same  time  a  car  moved  west  <m 
the  north  track  coming  to  a  stop  opposite  the 
Oak  Park  car.  Appellee,  observing  the  car 
Oi  the  north  track  and  crossing  that  track  to 
85SO.-25 


the  rear  of  the  car,  approached  the  rear  of 
the  West  End  car  Intending  to  get  on  from 
the  right  and  rear  as  was  customary  and 
proper.  As  she  was  about  to  get  on  the  car, 
the  conductor  "motioned  to  her  that  passen- 
gers were  coming  out  and  to  stand  aside, 
which  she  did."  The  car,  approaching  from 
the  rear  on  the  north  track,  struck  appellee, 
causing  considerable  injuries.  Appellee  tes- 
tified that  she  did  not  see  the  car  which 
struck  her.  The  cause  was  tried  on  the  gen- 
eral issue  and  the  plea  of  contributory  neg> 
llgence. 

[t-7]  The  court  committed  error  In  giving 
at  appellant's  request  charges  lettered  A,  B, 
0,  D,  and  B.  There  was,  of  course,  no  duty 
on  the  part  of  appellant  to  provide  any  place, 
other  than  the  surface  of  the  street  which 
presumptively  was  provided  by  the  public 
authorities,  for  the  taking  on  or  discharge 
of  passengers  in  that  part  of  the  street  where 
appellee  was  Injured  ;  bat  It  was  the  duty  of 
appellant  to  operate  each  and  every  of  Its 
cars  at  that  place  with  reference  to  the  move- 
ment of  each  and  every  other  car  so  that  the 
safety  of  passengers  or  pedestrians  on  the 
street,  especially  those  leaving  or  approach- 
ing Its  cars,  might  be  conserved,  and  In  this 
sense  it  was  Its  duty  to  see  to  it  that  the 
place  was  safe.  On  the  tendencies  of  the  evi- 
dence stated  above  It  was  competent  for  the 
Jury  to  Infer  that  the  place  was  unsafe  by 
reason  of  a  lack  of  proper  precaution  in  the 
movement  of  appellant's  cars.  Appellant  is 
held,  of  course,  to  a  knowledge  of  the  opera- 
tion of  Its  cars,  one  with  reference  to  anoth- 
er, and  the  Jury  were  authorized  to  Infer  a 
lack  of  due  care  from  what  happened — that 
the  conductor  of  the  West  End  car  was,  in 
the  circumstances,  negligent  in  directing  ap- 
pellee. In  effect,  to  stand  away  from  the  step 
of  his  car,  to  which  she  had  so  nearly  come, 
or  that  the  motorman  of  the  car  on  the  north 
track  was  negligent  In  running  his  car  so 
near  to  the  car  which  had  stopped  to  let  off 
and  take  on  passengers — either  or  both,  for 
both  co-operated  to  bring  about  the  result. 
So,  also,  appellee  was  not  bound  to  assume 
that  appellant's  conductor  would  direct  her 
to  do  an  act  which  In  the  circumstances  was 
dangerous,  and  hence  It  was  misleading  for 
the  court  to  Instruct  the  Jury  that  If  appel- 
lee voluntarily  stejyped  In  front  of  a  moving 
car  without  stepping,  looking,  or  listening, 
she  was  guilty  of  contributory  negligence. 
On  the  hearing  of  the  motion  to  set  aside  the 
verdict  the  trial  court  recognized  the  errors 
Into  which  It  had  fallen  and  properly  correct- 
ed them  by  granting  the  motion  and  orders 
tag  a  venire  de  novo. 

Affirmed. 

ANDERSON,  C.  J.,  and  OABONBR  and 
BROWN,  JJ.,  concur. 
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CHAPPELEAR  v.  McWHORTER. 
(7  DIv.  59.) 

(Saprem*  Court  of  Alabama.     Feb.  6,  1920. 
On  Behearing,  May  20, 1920.) 

Equity  ^e=>2i2—B\tt  good  ia  part  not  dehpur- 
rablow 
Wbere  biU,  aa  to  certain  iMrtions  thereof, 
was  sufficient  aa  a  bill  to  quiet  title  under  Code 
1907,  S  6443  et  seq.,  demurrer  to  tbe  bill  as  a 
whole  was  properly  overruled,  especially  as  by 
another  portion  of  the  bill  the  jurisdiction, 
under  section  3052,  subd.  B,  of  courts  of 
eqnii?  to  compos*  disputes  over  boundary  lines, 
was  iuToked  by  averment  whose  sufficiency  waa 
not  tested  by  any  ground  of  demurrer. 

Ai>peal  from  Circuit  Court,  Cherokee  Coun- 
ty; W.  W.  Haralson,  Judge. 

BIU  by  B.  A.  McWborter  against  B.  B. 
Ohappelear  to  acquire  title  to  certain  lands 
and  for  other  purpoaes.  From  a  decree  over- 
mllvg  demurrers  to  tbe  bill,  respondent  ap^ 
peals.    Affirmed. 

The  bill  allies:  (1)  That  complainant  U 
in  the  peaceable  possession  of  certain  lands 
which  are  particularly  described;  (2)  that  R. 
B.  Ohappelear  Is  reputed  to  own  said  lands 
or  some  part  thereof  or  some  Interest  thero- 
In,  or  to  hold  some  lien  or  incumbrance  there- 
on, nnd  that  there  is  no  suit  pending  to  en- 
force or  test  the  validity  of  such  title,  dalm, 
or  Incumbrance,  and  tbe  reqrandent  ia  called 
upon  to  jset  forth  and  specify  his  title,  <daim, 
or  llm  together  with  the  Instruments  from 
which  same  Is  derived ;  (3)  that  the  respond- 
ent Is  the  owner  of  certain  lands  lying  adja- 
cent to  lands  of  complainant  herein  described, 
and  that  the  line  between  such  land  is  dis- 
puted by  the  respondent. 

Paragraph  4  of  the  bill  sufBdently-  appears 
from  the  oplnlo&  as  well  as  the  demurrers. 

Hugh  White,  of  Gadsden,  for  appellant. 
Hugh  Reed,  of  Center,  for  appellee. 

McCLBLLAN,  J.  The  defendant's  demur- 
rer to  the  original  bUl  being  overruled,  he 
appeals  to  review  that  action  of  the  court 
The  original  bill,  in  paragraphs  1  and  2, 
would  avail  of  the  statutory  system  for  the 
quieting  In  equity  of  the  title,  etc.,  to  land. 
Code,  i  S443  et  seq.  Averments  presenting 
this  feature  of  oxnplalnant's  claim  for  relief 
were  sufficient  to  Justify  the  court  In  refus- 
ing to  sustain  the  general  demurrer,  asserting 
the  want  of  equity  In  the  bill.  Moore  v.  Al- 
ton, 192  Ala.  261,  68  South.  326.  The  third 
paragraph  of  the  bill  avers  that  the  lands  of 
these  parties  adjoin  and  that  there  Is  a  dis- 
pute between  them  as  to  the  location  of  the 
true  dividing  line ;  and  the  fourth  paragraph 
proceeded  on  the  theory  (whether  well  or  illy 
pleaded  not  being  brought  Into  question)  that 
defendant  was  engaged  in  damaging.  If  not 


destroying,  the  mineral  spring  on  this  land 
by  constantly  polluting  Its  waters  or  other- 
wise interfering  with  complainant's  property 
rights  therein.  The  prayers  for  relief,  in  ad- 
dition to  a  general  prayer,  consisted  with 
these  several  theories  of  right  to  relief. 

What  Is  called  In  the  brief  the  "special  de- 
murrer," addressed  to  the  bill  as  a  wholes 
contained  these  grounds  only: 

"(2)  That  said  bill  shows  that  the  complain- 
ant has  a  plain,  adequate,  and  complete  remedy 
at  law  in  an  action  of  ejectment. 

"(3)  That  said  bUl  shows  that  the  complain- 
ant has  a  plain,  adequate,  and  complete  remedy 
at  law  in  an  action  of  trespass. 

"(4)  That  said  .bill  shows  that  its  purpose  is 
to  settle  a  disputed  boundary  Hne,  and  that 
equity  has  no  jurisdiction  of  said  suit,  bnt  that 
his  remedy  is  at  law:" 

Since  the  demurrer  is  addressed  to  the  bill 
as  a  whole,  error  cannot  be  Imputed  to  the 
court  In  overruling  the  demurrer,  the  bill  pos- 
sessmg  equity  In  respect  of  Its  invocation  of 
tbe  statutory  system  for  quieting  titles  to 
land,  eta  Code,  |  5443  et  seq.;  6  Mich.  Ala. 
Dig.  p.  666,  p.  172,  noting  many  decisions  ap- 
plicable here.  ForOiermore,  under  subdlvi- 
slon  6  of  0)de,  f  3062,  our  courts  of  equity 
have  original  Jurisdiction  to  compose  disputes 
over  boundary  lines.  Billups  t.  QUbert,  195 
AU.  618, 70  South.  145. 

The  decree  Is  affirmed. 

Affirmed. 


ANDERSON,  C.  J.,  and  SOMBRVILLB 
THOMAS,  JJ.,  concur. 


On  Rehearing. 

McCLEIiLAN,  J.  Two  propositions  are 
pressed  in  opposition  to  the  corsectneas  of  tbe 
original  opinion.  It  is  first  Insisted  that  the 
bin  is  not  sufficient  as  a  bill  to  quiet  title,  un- 
der Code,  f  6443,  for  that  "peaceable  posses- 
sion,'' on  the  part  of  the  complainant  (appel- 
lee), within  the  purview  of  aectlcm  5443,  Is  not 
averred  In  the  bill.  It  Is  expressly  aTerred 
in  paragraph  ten  of  the  bill  that  the  com- 
plainant "Is  In  peaceable  possession  of  tbe" 
land  described  In  the  bill.  While  paragraph 
4  of  the  bill  allies  wrongful  acts  affecting 
tbe  purity  of  the  water  from  the  spring  on 
the  land.  It  does  not,  by  implication  or  other- 
wise, aver  poasessicm  or  any  act  of  possession 
on  the  part  of  the  respondent  or  of  his  r^re- 
sentatlve  or  agent  To  construe  the  para^ 
graph  otherwise  would  Involve  the  interpola- 
tioiv  without  warrant,  of  wholly  independent 
allegations — a  process  that  Is  not  sanctioned 
in  this  Jurisdiction.  Purthermore,  as  pointed 
out  In  the  original  opinion,  the  demurrer  was 
to  tbe  bill  "as  a  whole";  and  there  was  no 
ground  questioning  the  suffiMrlency  of  the  bill 
In  the  aspect  seeking  relief  under  tbe  statu- 
tory system  for  quieting  titles.  Code^  i  6443 
etseq. 
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The  other  Insistence  In  the  application  U 
likewise  unsound.  The  third  paragraph  of 
the  bill  avers  explicitly  that  there  Is  a  dispute 
as  to  the  boundary  line  between  the  adjacent 
lands  owned  by  the  parties.  There  Is  no 
ground  of  demurrer  testing  the  suiSdency  of 
this  averment,  under  Code,  f  3062,  subdly.  6. 
INo  question  of  the  title  to  land  Is  project 
ed  by  any  averment  la  the  bill  or  any  impli- 
cation therefrom. 

The  application  for  rehearing  Is  orermled. 

ANDBBSON,  0.  J.,  and  80MBBVILLB  and 
THOMAS,  JJ.,  concur. 


(SH  Ala.  291) 

HINTON    MILLING    CO.   v.  SMITH   BROS, 
•t  al.     (8  Div.  255.) 

(Supreme  Court  of  Alabama.    April  22,  1S20. 
Behearmg  Denied  May  27,  1920.) 

DeposltloBs  «S942— Deposltiou  of  wKneM  out- 
side the  state  must  be  taken  on  interrogato- 
ries, unlaM  amount  exoeeds  95,009,  etc. 
Onder  Acts  1911,  p.  487,  amending  Code 
1007,  S{  4081,  4032,  relating  to  depositions, 
the  party  against  whom  a  deposition  is  taken, 
where  the  amount  Involved  exceeds  $6,000,  or 
where  tiie  title  to  real  and  personal  property 
is  in  issue,  may  by  making  an  affidavit  that  it 
is  material  that  the  witness  be  examined  orally, 
have  the  deposition  of  a  nonresident  or  a  wit- 
ness living  more  than  100  miles  from  the  place 
«f  the  trial  taken  orally,  instead  of  by  inter- 
rogatories, which  is  the  practice  in  all  other 
cases,  and  a  deposition  takei^  orally  in  other 
cases  will  be  suppressed. 

Appeal  from  Circuit  Court,  Morgan  Ooun- 
ty;    O.  Kyle,  Jtadge. 

Assumpsit  and  trover  by  the  HInton  Mill- 
ing Company  against  Smith  Bros,  and  others. 
The  court  suppressed  a  certain  deposition, 
whereupon  plaintiff  took  a  nonsuit,  with  bill 
of  exertions,  and  appealed.  Transferred 
from  Court  of  Appeals  under  Acts  1911,  p. 
450,  f  6.    Affirmed. 

Wert  ft  Hutson,  of  Decatur,  and  Tennis 
Tldwell,  of  Albany,  for  appellant 

Callahan  &  Harris,  of  Decatur,  for  appel- 
lees. 

8AYBB,  J.  Appellant,  plalntlfl  below,  took 
the  dQMsltion  of  a  witness  orally  at  Enid, 
OkL  The  d^ositlon  was  takoi  on  the 
sroond  that  the  witness  resided  without  the 
state.  On  defendant's  motion  the  trial  court 
fiUi^JTessed  the  deposition,  whereupon  plain- 
tlfl  took  a  nonsuit,  reserving  the  Question  for 
review  in  this  court. 

The  amount  involved  was  lees  than  96,000, 
nor  did  the  case  Involve  the  title  to  land  or 


specific  i>ersonal  property.  Prior  to  the  act 
of  April  18, 1911,  amending  sections  4031  and 
4032  of  the  Code  of  1907  (Acts  1911,  p.  487), 
when  a  party  desired  the  testimony  of  a  wit- 
ness under  the  third  subdivision  of  section 
4030  of  the  Oode-rt  e.,  when  the  witness  re- 
sided more  than  100  miles  from  the  place  of 
trial,  or  out  of  the  state,  or  was  absent  from 
the  state — ^It  was  necessary  that  the  testimo- 
ny be  t&tea  by  Interrogatories.  Code,  {  4031. 
The  bill  to  amend  sections  4031  and  4032,  as 
It  originally  passed  the  two  houses  of  the 
Legislature,  provided  that  In  all  cases  under 
subsectl(»i  8  of  section  4030  of  the  Code — ^L  e., 
when  the  witness  resided  more  than  100 
miles  from  the  place  of  trial,  or  out  of  the 
state,  or  was  absent  from  the  state — ^his  dep- 
osition should  be  taken  by  Interrogatories 
filed  with  the  clerk,  unless  the  party  against 
whom  the  deposition  was  to  be  taken,  his 
agent  or  attorney,  should  within  10  days 
make  affidavit  that  in  the  belief  of  such  par- 
ty, his  agent  or  attorney.  It  was  material 
that  the  testimony  of  such  witness  be  taken 
orally,  in  which  case  the  d^k  should  issue  a 
commission  to  .an  examiner  or  commissioner 
to  take  the  testimony  of  the  witness  by  orSl 
examination,  after  notice,  etc.  The  proviso 
at  the  close  of  amended  section  4032  was 
adopted  on  the  Governor's  suggestion.  House 
Journal  1911,  p.  2599.  It  seems  to  have 
brought  about  some  confusion  of  idea  as  to 
the  operation  of  the  amendatory  statute; 
but  it  Is  sufficiently  dear  that  the  sections 
in  thdr  present  shape  mean  this:  In  cases 
involving  $6,000  or  more,  or  the  tlOe  to  land 
or  speclflc  i)er8onal  property,  the  party 
against  whom  the  deposition  is  dtotred  may, 
by  making  affidavit,  require  that  the  witness 
who  resides  more  than  100  miles  from  the 
place  of  trial,  or  out  of  the  state,  or  Is  ab- 
sent from  the  state,  be  examined  orally.  In 
all  other  cases  arising  under  subdivision  8, 
testimony  is  to  be  taken  by  deposition  on  in- 
terrogatories filed  with  the  derk.  In  termr 
of  policy,  the  sections  In  their  present  shape 
mean  that  cases  Involving  as  much  as  $5,000, 
or  the  title  to  land  or  spedflc  personal  prop- 
erty, are  consiuered  to  be  of  such  importance 
that  the  party,  against  whom  a  witness  Is  ex- 
amined under  subsection  3  has  the  option  to 
require  an  oral  examination,  notwithstanding 
such  examination  may  put  bis  adversary  to 
the  expense  and  inconvenience  of  attending 
the  examination  in  person  or  by  attorney.  In 
all  other  cases  under  the  third  subsection  the 
party  against  whom  the  witness  is  to  be  ex- 
amined has  no  such  option ;  the  examination 
is  bad  on  interrogatories  ffied  with  the  derk. 
The  trial  court  ruled  in  accordance  with 
this  view  of  the  atatnte,  and  the  Judgment 
is  affirmed. 


ANDERSON,  O.  J., 
BROWN,  JJ.,  concur. 


and  GARDNER  and 


»ror 
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THOMPSON  V.  UNION  BANK  &  TRUST  CO. 
(3  Div.  426.) 

(Svpreme  Coart  of  Alabama.    Feb.  12,  1820. 
On  Application  for  Behearing,  May  27, 
1920.) 

1.  MortoaSM  «=3l74 — Mortgagee,  falling  to  n- 
oord  substitute  mortgage,  held  to  have  no 
rights  against  purchaser. 

Wbere  mortgagee,  on  default  by  mortgagor, 
assigned  mortgage  and  quitclaimed  the  land  to 
ber  agent  to  facilitate  the  collection  of  the 
debt,  and  thereafter  took  mortgage  from  agent, 
after  agent's  foredosnre  and  purchase  at  fore- 
closure sale,  to  secure  the  payment  of  an  in- 
debtedness equal  to  her  claim  secured  by  as- 
signed mortgage,  without  recording  such  mort- 
gage from  agent,  purchaser  from  agent  without 
notice  of  mortgagee's  mortgage  was  a  bona 
fide  purchaser  for  value,  notwithstanding  rec- 
ord showing  assigned  mortgage  unsatisfied; 
the  agent  being  the  holder  of  the  legal  title, 
because  of  such  astiignmcnt  and  quitclaim,  and 
purchase  at  foreclosure  sale  under  Code  1907, 
I  4896,  and  purchaser  having  no  notice  of  any 
equity  in  mortgagee. 

On  Application  for  Behearing. 

2.  Mortgages  «=s>242— Hoider  of  asaignment 
ud  quitclaim  held  to  acquire  legal  title. 

Where  mortgagee,  on  mortgagor's  default, 
assigns  the  mortgage  and  quitclaims  the  land  to 
assignee,  the  assignee  secures  the  legal  title  to 
the  land. 

3.  Trusts  «=9357( I)— Purchaser  from  trustee 
In  good  faith  holds  property  free  from  trust 

Purchaser  of  legal  title  tiojn  a  trustee  in 
good  faith,  for  value,  and  without  notice 
should  be  protected  against  the  dalm  of  the 
beneficiary  and  allowed  to  hold  the  property 
free  from  the  trust. 

4.  Equity  «=36i— Law  prevails  where  equltlM 
equal. 

Where  there  is  equal  equity,  the  law  must 
prevaiL 

5.  Estoppel  ®s»7^-Ho  who  first  trusted  must 
first  suffer. 

Where  one  of  two  equally  innocent  persons 
must  suffer  from  the  fraud  of  a  third,  he  who 
first  trusted  must  softer. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Leon  McCord,  Judge. 

Bill  by  Annie  W.  Thompson  against  H.  F. 
Martin  and  the  Union  Bank  8c  Trust  Com- 
pany for  an  accounting  and  to  fix  a  lien  up- 
on certain  lands.  From  the  decree  for  re- 
spondent last  named,  complainant  appeals. 
Affirmed. 

W.  A.  Onnter,  of  Montgomery,  for  appel- 
lant. 

Ball  &  Beckwlth,  of  Montgomery,  for  ap- 
pellee. 

SAYBB,  J.  App^ant's  perfect  equity,  ex- 
cept as  against  a  bona  fide  purchaser  for 


value  without  notice,  cannot  be  denied.  The- 
only  question,  then.  Is  whether  appellee^  the 
Union  Bank  &  Trust  Company,  is  such  pur- 
chaser. The  bank  deraigned  title  as  follows: 
Gowart,  owning  the  property  at  the  time, 
mortgaged  it  to  appeaant  to  secure  a  loan  of 
money.  After  Cowart  defaulted  In  the  pay- 
ment of  bis  debt,  appelant,  acting  on  the 
representations  of  Martin  (who  had  negotiat- 
ed the  loan  for  her),  in  order  to  facilitate  his 
collection  of  the  debt,  by  the  instrument 
shown  In  the  report  of  the  former  appeal 
(202  Ala.  637,  81  South.  39)  assigned  the 
mortgage  and  qoitclalmed  the  land  to  him; 
the  instrument  to  that  effect  being  duly  ac- 
knowledged and  recorded.  Shortly  thereaft- 
er Martin  caused  a  foreclosure  of  the  mort- 
gage under  the  power  therein,  and  at  the 
sale  became  the  purchaser,  taking  a  deed 
from  the  auctioneer,  which  was  duly  record- 
ed. At  the  same  time  he  executed  and  deliv- 
ered to  appellant  a  mortgage  purporting  to  se- 
cure to  her  the  payment  of  an  Indebtedness 
equal  to  her  claim  against  Cowart;  but,  act- 
ing on  the  advice  of  Martin,  appellant  with- 
held this  mortgage  from  record.  Then  Mar- 
tin sold  the  property  to  Mathews,  taking  a 
mortgage  to  secure  the  purchase  money  fall- 
ing due  three  years  after  date.  About  a  year 
later  Martin  borrowed  money  from  the  bank, 
and  to  secure  the  same  executed  a  paper  sim- 
ilar to  that  shown  by  the  report,  supra,  as- 
signing his  mortgage,  and  qnitdaiming  the 
land  to  the  bank.  After  Mathews  had  de- 
faulted the  bank  foreclosed  under  the  power 
and  became  the  purchaser.  All  the  paper 
writings  evidencing  these  transactions  were 
recorded,  save  only  Martin's  mortgage  to  ap- 
pellant, which,  as  stated  above^  appellant 
withheld, 

[1]  That  appellee  paid  value  and  had  no 
Imowledge  or  actual  notice  of  appellant's 
claim  Is  well  established  and  Is  not  contro- 
verted. Accepting  Martin's  statements,  the 
bank  made  no  Investigation  of  his  title.  Had 
it  gone  to  the  records,  it  would  have  found 
appellant's  unsatisfied  mortgage;  but  it  would 
have  found  also  her  assignment  and  quit- 
claim to  Martin  and  the  subsequent  proceed- 
ings, all  in  due  form  and  showing  title  in 
Martin.  But  appellant  contends  (1)  That  the 
auctioneer's  deed  to  Martin  should  be  Ignor- 
ed as  Ineffectual  for  any  purpose — this  for 
the  reason  that  the  auctioneer  was  by  opera- 
tion of  law  a  special  agent,  authorized  to  sell 
only  upon  payment  of  the  purchase  money, 
and  every  person  in  the  world  claiming 
through  such  deed  waa  required  at  th^r 
peril  to  take  notice  of  his  want  of  powte; 
and  (2)  that  all  purchasers  claiming  through 
Martin  were  put  on  notice  of  aiv^lant's 
equity  by  the  fact  that  he  held  tmder  a  quit- 
claim. These  contentions  may  be  answered 
by  the  sftme  considerations.  Appellant's  as- 
signee held  under  a  mortgage  with  full  cove- 
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nants  of  warranty.  The  qultdatm,  Buper- 
added  to  the  assignment,  was  no  doubt  in- 
spired  by  the  decision  In  Sanders  t.  Gassady, 
86  Ala.  246,  o  South.  603 ;  Its  purpose  being 
to  enable  the  assignee  to  make  a  completely 
effectual  foreclosure— at  least  such  would 
have  appeared  to  be  the  reasonable  explana- 
tion of  the  quitclaim,  had  appellee  gone  to 
the  record,  and  there  was  no  reason  for  going 
elsewhere,  because  Martin,  or  his  vendee 
mortgagor,  was  in  possession.  On  the  former 
appeal  it  was  held  that  this  appellee  was  not 
put  upon  notice  as  to  whether  appellant  had 
Intended  to  preserve  an  equity  in  the  subject- 
matter  of  the  assignment.  And  this  appear- 
ance of  things  accurately  reflected  appellant's 
actual  ptirpose,  as  she  freely  admits  from  the 
witness  stand.  She  assigned  her  mortgage 
and  armed  her  agent  with  her  legal  title  for 
the  very  purpose  of  making  an  effectual  dis- 
position of  the  property — in  other  words,  to 
realize  the  full  benefit  of  her  security;  and 
we  find  no  sufficient  reason  for  attributing  a 
different  meaning  to  the  record.  The  trans- 
fer of  the  mortgage  and  the  mortgagee's  es- 
tate in  the  land,  on  the  face  of  it,  vested  the 
debt  in  the  transferee,  because  the  transac- 
tion could  have  no  other  meaning  than  that 
Jn  equity  the  debt  belonged  to  the  transferee, 
as  we  also  held  on  former  appeal,  and  as  ap- 
pellant now  concedes.  She  took  a  mortgage 
to  secure  her  rights  against  her  agent,  but, 
as  has  appeared,  she  withheld  it  from  record, 
and  this  she  did  for  the  very  reason  that  she 
did  not  desire  to  leave  under  a  cloud  her 
agent's  apparent  power  to  make  an  effectual 
disposition  of  the  property.  Hence  it  Is  that, 
though  Martin  paid  nothing  for  the  title 
which  he  got,  he  did  get  the  legal  title,  and 
there  was  nothing  to  Indicate  the  fact  that  in 
foreclosing  Cowart's  equity  he  was  an  agent 
or  trustee  for  appellant — nothing,  therefore, 
to  give  notice  that  Martin's  dependable  ap- 
pearance of  right  and  title  had  been  procured 
by  practicing  on  appellant's  trust  and  confl- 


Our  Judgmoit  la  that  a  due  observance  of 
the  rights  of  an  innocent  purchaser  requires 
that  the  present  status  of  the  title  be  not 
disturbed. 

Affirmed. 


ANDERSON,  O.  J., 
BROWN,  JJ.,  concur. 


and  GARDNER  and 


On  Application  for  Rehearing. 
SAYRE,  J.  £2-8]  By  way  of  reply  to  ap- 
pellant's argument  on  rehearing,  which  lays 
its  stress  at  a  new  point,  we  add  the  follow- 
ing brief  elaboration  of  what  has  in  effect 
been  said  heretofore:  Upon  analysis  the 
argument  against  the  opinion  in  this  cause 
simmera  down  to  Just  this:  "The  deed  by 
the  auctioneer  to  Martin  must  be  eliminated 
as  a  void  paper,  because  the  auctioneer  was 
ft  special  agent" — by  which,  as  the  context 


shows,  appellant  means  that  he  was  a  special 
agent  for  herself— "with  no  estate,  and  with- 
out power  to  convey,"  meaning  without  pow- 
er to  convey  unless  and  until  the  amount  of 
the  bid  was  paid  to  appellant  There  is  no 
question  that  Martin  held  the  legal  title  to 
the  land  in  trust  for  appellant,  and  if  this 
controversy  were  between  appellant  and  Mar- 
tin, appellant's  premise,  stated  above,  would 
need  to  be  conceded,  and  thereupon  appel- 
lant's conclusion  would  follow;  but,  unfor- 
timately  for  appellant,  that  is  not  the  true 
posture  of  the  case,  for  while  Martin,  as  be- 
tween appellant  and  himself  if  we  could 
view  the  case  from  that  standpoint  exclusive- 
ly, would  be  held  to  have  acted  throughout 
as  trustee  for  appellant,  still  it  cannot  be  de- 
nied that,  under  our  decisions,  he  as  assignee 
of  the  mortgage  held  the  legal  title  to  the 
land.  Welsh  v.  Phillips,  64  Ala.  309,  25  Am. 
Rep.  670.  And,  In  virtue  of  the  arrangement 
into  which  he  had  Induced  appellant  to  en- 
ter, to  every  appearance  he  held  that  title 
free  of  any  equity  in  appellant.  He  needed 
no  other  title;  but,  if  he  did,  he  got  it  by 
purchase  at  the  foreclosure,  where,  in  legal 
effect,  he,  or  the  auctioneer  of  his  appoint- 
ment was  "empowered  and  authorized  to 
make  and  execute  a  deed  to  the  purchaser 
in  the  name  of  the  mortgagors,"  as  was  done. 
Nor  did  it  make  any  difference  that  he  paid 
no  money  to  the  auctioneer,  for  he  was  em- 
powered and  authorized  to  purchase  as  a 
stranger,  thereby,  to  the  extent  of  his  bid, 
satisfying  the  debt  which  appeared  to  have 
been  assigned  to  him.  The  power  to  sell  was 
a  power  coupled  with  an  Interest,  passing  by 
assignment  (Code,  f  4896;  McGuire  v.  Van 
Pelt,  56  Ala.  344,  4  Ann.  Cas.  58),  and  its  ex- 
ecution was  sufficient  to  vest  the  legal  title 
in  the  purchaser ;  but  it  carried  no  notice  of 
the  underlying  equity.  For  the  title  vested 
in  Martin,  whether  by  the  mortgage  or  its 
foreclosure,  appellee  paid  the  price,  acting  on 
appearances,  or  what  would  have  appeared, 
had  he  gone  to  the  public  records.  Appellant 
had  been  a  party,  a  vrllling,  though  deluded, 
party,  to  the  train  of  transactions  by  which 
the  legal  title  in  Martin  had  been  clothed 
with  every  appearance  of  true  and  exclusive 
ownership.  She  had  thus  lent  the  credit  and 
currency  of  her  name  and  signature  to  the 
wrong  perpetrated  by  Martin,  had  oiabled 
him  to  set  up  a  sign  by  the  way  for  the  mis- 
leading of  every  inquirer  as  to  the  title,  and 
appellee,  without  notice  of  anything  to  the 
contrary,  invested  its  money  in  the  title  thus 
presented  to  view.  The  result  is  that  either 
appellant  or  appellee  must  suffer  a  loss,  and 
we  violate  no  known  "code  of  laws"  when  we 
hold  that,  since  appellee  purchased  the  legal 
title  from  a  trustee  in  good  faith  and  for 
value  and  without  notice,  it  should  be  pro- 
tected against  the  claim  of  the  benefldary 
and  allowed  to  hold  the  property  free  from 
the  trust    2  Pom.  Eq.  Jur.  (4th  Ed.)  I  770. 
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This  role,  and  ite  aiq;»Ucatlon  to  tlie  nndls- 
pated  facts  shown  by  the  record,  puts  Into 
opantlaa  and  ^ect  two  of  the  paramount 
principles  of  equity,  vlx.:  Where  there  Is 
egual  equity  the  law  must  prevail;  and 
where  one  of  two  equally  Innocent  persons 
must  suffer  fnmi  the  fraud  of  a  third,  he 
who  first  trusted  must  first  sutler. 
Application  overruled. 

ANDEBSON,  C.  J.,  and  OABDNBB  and 
BBOWN,  JJ.,  concur. 


(204  Ala.  SSI) 

MOONEYHAM  V.  HERRING.     (4  DIv.  870.) 

(Supreme  Court  of  Alabama.    April  22,  1920. 
On  Behearins,  June  3, 1920.) 

1.  Landlom  and  tenant  «=3328(2)— Crops  rais- 
ed by  sobtenant  liable  to  lien  of  original  land- 
lord. 

Under  Code  1907.  |  4744,  crops  raised  by 
vubtenant  are  liable  to  hen  of  original  land- 
lord, though  there  is  no  privity  of  contract  be- 
tween them. 

2.  Appeal  and  error  4t=>  1 005  (4)— Verdict  sup- 
ported by  substantial  evidence  not  disturbed, 
tboogh  against  the  weight  thereof. 

Where  the  verdict  was  supported  by  sub- 
stantial evidence,  and  new  trial  was  denied,  the 
verdict  will  not  be  disturbed,  though  in  the 
opinion  of  the  appellate  court  it  was  against 
the  weight  of  the  evidence. 

3.  Trial  $=366— Reopening  of  ease  discretion- 

tTnder  Code  1907,  {  6351,  affirming  the  rule 
of  common  law,  the  reopening  of  a  case  is 
discretionary 'With  the  trial  judge,  although  the 
discretion  should  be  exercised  for  the  advance- 
ment of  the  ends  of  Justice. 

4.  Trial  «=s>68(l)— Refusal  of  reopening  not 
abuse  of  discretion,  where  party  might  have 
introduced  evidence. 

It  was  not  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  permit  the  reopening 
of  a  case  for  further  evidence,  where  plaintiff, 
knowing  of  an  available  deposition,  failed  to 
introduce  it,  although  attempting  to  protect 
himself  by  reserving  the  right  to  reopen  in 
case  of  surprise,  for  party  cannot  speculate 
on  the  result  or  the  probabilittes  ol  his  op- 
ponent introducing  evidence,  and  then  hare  his 
case  reopened  to  introduce  it  himself. 

5.  Trial  «=3€8( I)— Plaintiff  held  not  surprised, 
so  as  to  bs  entitled  to  reopen  his  case. 

Where  plaintiff  failed  to  introduce  a  deposi- 
tion which  was  in  part  favorable  to  him  and 
in  part  favorable  to  defendant,  but  closed  with 
a  reservation  of  the  right  to  reopen  in  case 
of  surprise,  such  reservation  did  not  entitle 
plaintiff  to  reopen,  where  the  opposite  party 
did  not  introduce  the  deposition. 


6.  Appeal  and  error  «s»263(l)  —  Exceptism 
must  be  reserved  for  oral  charge  to  be  rs- 
viewed. 

For  assignments  of  error  based  on  the  on] 
charge  to  be  reviewed,  exceptions  must  be  re- 
served to  the  ctiarge. 

On  Behearing. 

7.  Now  trial  «s»70— Motion  granted  where  ver- 
dict against  overwhelming  weight  of  avideoee. 

Where  the  evidence  overwhelmingly  sliowed 
that  claimant  was  plaintiff's  undertenant,  m 
that  crops  were  subject  to  the  landlord  lien  of 
plaintiff,  motion  for  new  trial  should  have  been 
granted,  though  the  verdict  for  claimant  wu 
supported  by  a  scintilla  of  evidence. 

8.  Attachment  €=3308(4)— Proof  of  vaiidtty  at 
attachment  not  essential  to  defeat  olaimast. 

Claimant  of  property  seised  under  attach- 
ment is  not  entitled  to  a  general  charge,  on  the 
theory  that  the  execution  in  favor  of  plaintiS 
was  insufficient  to  make  out  a  prima  facie  case, 
because  there  was  no  proof  of  the  validity  of 
the  attachment  writ. 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty;  J.  S.  WUliams,  Judge. 

Action  between  N.  H.  Mooneybam  and 
Mrs.  Gussle  Herring,  under  claim  to  certain 
property  levied  on  by  Mooneyham  as  the 
property  of  J.  F.  Herring.  Judgment  for 
claimant,  and  plaintiff  appeals.  Transferred 
from  Court  of  Appeals  under  Acts  1911,  p. 
450,  {  6.  Beversed  and  remanded  on  re- 
hearing. 

G.  E.  Jones  and  Oeorge  W.  Peach,  both 
of  Clayton,  E.  W.  Norton,  of  CUo,  and  J.  J. 
Mayfield,  of  Montgomery,  for  appellant. 

MjCDowell  &  McDowell,  of  Eufaula.  and  H. 
L.  Martin,  of  Ozark,  for  appellee. 

SATBE,  J.  Trial  of  the  right  of  property. 
An  attachment  In  favor  of  appellant  to  col- 
lect rent  and  advances  being  levied  on  farm 
animals  and  crops  on  premises  belonging  to 
appellant  and  occupied  by  J.  F.  Herring,  ap- 
pellee, wife  of  defendant  in  attachmoit,  in- 
terposed a  claim  to  the  property,  and  a  jury 
found  with  her.  Appellant  claimed  that  he 
had  let  the  premises  to  Herring,  and  that  the 
latter  was  Indebted  to  him  in  a  considerable 
sum  on  account  of  advances  to  Mm  (consist- 
ing in  the  main  of  an  old  debt  due  by  de- 
fendant to  a  bank  and  assumed  by  plaintiff) 
and  one-third  of  the  crop  as  rent.  Claim- 
ant's testimony  that  she  owned  the  live  stock 
was  undisputed,  and  It  also  appeared  with- 
out contradiction  that  claimant  and  her 
cliildren  had  raised  the  crops,  so  that  the 
trial  of  the  issue  whether  the  crops  were  lia- 
ble for  the  husband's  debt  resolved  itself 
into  a  contest  as  to  whether  the  claimant 
occupied  the  premises  as  subtenant  under 
her  husband,'  as  appellant  claimed,  or  as  ten- 
ant in  chief  under  appellant,  as  the  claim- 
ant, api>eUee,  claimed. 


4E»For  ottaar  casM  see  same  topic  and  KST-NVMBER  In  all  KeF-Numbered  Dlgwts  and  Indezei 
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[1,2]  Tinder  the  statute  (^tioa  4744  ot 
Jthe  Cod^,  cropa  ralBed  by  a  subtenant  are 
llatde  to  tbe  lien  of  the  original  landlord, 
though  there  is  no  privity  .of  contract  be- 
tween them.  Bain  v.  Wells,  107  Ala.  662,  19 
Sooth.  774.  Appellant  requested  the  general 
afflrmative  charge  on  the  idea  that  the  evi- 
dence  showed  without  conflict  that  claimant 
bdd  as  tenant  in  chief  under  him,  and  the 
court's  refusal  so  to  Instruct  tbe  Jury  Is  as- 
signed for  error.  When  the  Herrings  moved 
upon  appellant's  place,  they  acted  under  a 
contract  by  which  appellant  let  the.  place  to 
Herring  the  husband,  there  can  be  no  doubt; 
but  it  is  equally  dear  that  before  a  crop 
was  pitched  the  husband  had  an  'Offer  of  em- 
ployment which  would  take  him  awfty  from 
borne  most  of  the  time,  and  consulted  with 
appellant  as  to  the  propriety  of  accepting 
the  offer.  The  evidence  as  to  wliat  followed 
is  In  conflict.  It  might  be  conceded  that,  as 
tbe  question  appeai«  to  us,  tbe  height  of  the 
evidence  was  with  appellant;  btit,  upon  the 
whole,  oar  Judgment  is  that  appellee's  the^ 
cry  of  tbe  case  had  substantial  support  in 
tbe  evidence,  that  appellant  was  not  due  the 
charge  requested,  and  that  the  trial  court 
cannot  be  reversed  in  its  ruling  on  the  mo- 
tion for  a  new  trial.  Cobb  r.  Malone,  92 
Ala.  680,  9  SontlL  738. 

[3-t]  Section  6S51  of  the  C!ode  of  1907  is 
bat  an  affirmation  of  a  rule  of  the  common 
law.  TTnder  that  rule  It  was  a  matter  of 
discretion  with  the  trial  Judge  whether  the 
case  should  be  reopened  at  appellant's  re- 
quest for  the  purpose  of  allowing  him  to  in- 
troduce additional  evidence  to  ^he  effect  that 
the  claimant  held  as  tenant  in  chief  under 
him.  The  evidence  which  appellant  thus 
sought  to  get  before  the  Jury,  after  the.  court 
bad  refused  appdlant'a  request  for  the  jgen- 
eral  charge,  was  a  deposition  of  the  claim- 
ant, in  answer  to  interrogatories  propound- 
ed to  her  by  appellant  under  the  statute,  and 
we  must  presume  that  it  had  all  along  been 
on  the  file,  and  was  accessible  to  appellant 
without  trouble  or  delay.  This  discretion 
should  be  exercised  for  the  advancement  of 
the  ends  of  Justice,  and  appellate  courts  have 
gone  far  in  their  denial  of  control  over  the 
discretion  when  used  to  admit  evidence. 
Walker  v.  Walker,  14  Oa.  242.  But  it  seems 
to  be  well  settled  that  it  is  not  an  abuse  of 
discretion  for  the  trial  court  to  refuse  to 
open  a, case  to  admit  further  evidence,  where 
the  party,  knowing  of  the  evidence  and  it 
being  available,  neglected  to  offer  it  in  tbe 
first  instance,  and  gives  no  satisfactory  ex- 
cuse for  sndi  neglect  1  Thompson  on  Trials 
(2d  Bd.)  I  848.  Such  was  the  case  with  ap- 
pellant He  speculated  on  the  court's  action, 
and  lost  It  is .  true  that,  when  closing  his 
case,  he  announced  that  be  reserved  tbe 
right  to  reopen  it  "should  any  surprise  da-, 


velop,"  "which  reservation,"  the  bill  of  ex- 
cQPftioDs  rieoites,  "the  court  permitted  and  ac- 
cepted." Appellant  may  have  been  surpris- 
ed; but  he  had  no  right  to  be.  Very  likely 
he  speculated  upon  tbe  court's  action  on  his 
requested  charge,  and,  as  an  alternative,  up- 
on the  effect  on  the  Jury  of  daimant's  depo- 
sition, which  tended  to  sustain  him  in  part, 
but  also  contained  matter  not  so  favorable 
to  bis  case.  At  any  rate,  we  do  not  con- 
strue the  court's  acceptance  of  appellant's 
reservation  as  an  assurance  that  the  court 
would  condone  his  withboldiiig  of  evidence 
which  should  have  been  Introduced  in.  the 
first  place. 

[6]  Some  parts  of  the  court's  oral  charge 
are  assigned  for  error,  but  such  assignments 
cannot  be  considered,  for  the  reason  that  no 
excq|>tlon8  were  reserved  at  tbe  trial.  Mc- 
Fherson  v.  State,  198  Ala.  6,  7S  South.  S87. 
'  Assignments  numbered  from  11  to  18,  both 
Induslve,  are  based  upon  the  action  of  the 
court  in  overruling  the  motion  for  a  new 
trial.  The  motion  depended  upon  points  al- 
ready noticed. 

There  is  an  argument  in  support  of  the 
tenth  assignment  of  error;  but  there  is  no. 
tenth  assignment  of  error. 

We  find  no  error. 

Affirmed. 

ANDERSON,  C  J.,  and  McCIiELLAN  and 
OABDNBK,  JJ.,  concur. 

On  Behearlng, 

FEB  CUBIAM.  [7]  Upon  farther  conrtd- 
eration  tbe  court  is  of  opinion  that,  if  it 
ahould  be  conceded  that  there  was  a  scintilla 
of  evidmce  from  which  the  Jury  may  have 
inferred  that  claimant  was  Mooneybam's 
tenant,  still  the  great  weight  of  the  evidence 
so  overwhelmingly  supported  the  plaintiff's 
contention  that  said  claimant  was  a  subten> 
ant  under  the  defendant  In  attachment,  her 
husband,  that  it  was  error  to  overrule  tbe 
motion  of  plaintiff  in  attadiment  for  a  new 
trial. 

[si  Further,  appellee,  claimant,  contends 
that  she  was  entitled  to  the  general  charge 
for  the  reason  that  the  execution  in  favor 
of  plaintiff  was  Insufficient  to  make  out  a 
prima  fade  case  because  there  was  no  proof 
of  the  validity  of  Uie  attachment  wrtt-r-this 
on  the  authority  of  W^nstein  ▼.  Yielding, 
167  Ala.  847,  52  South.  691,  and  cases  there 
dted.  But  a  similar  contention  was  under 
review  in  this  court  very  recoitly  and  the 
ruling  there  was  against  this  contention  of 
appellee.  McDonald  v.  Steidiais,  86  South. 
746.    Beversed  and  remanded. 


ANDEBSON.    a    7.,    and 
SATBB,  and  OABDNBB,  JJ, 


McOIiEIXiANt 
concur. 
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BERGER  V.  DEMPSTER.     (8  DIv.  219.) 

(Supreme  Oonrt  of  Alabama.     AptO  8,  1920. 
Reheariaf  Denied  May  80,  1920.) 

1.  Appeal  and  error  «S3500(2)— Reoord  held 
■ot  to  show  ruling  on  demarrar  to  partlou- 
lar  count. 

Where  the  judgment  entry  recited  the  fil- 
ing of  demnrrer  to  the  complaint  and  the  oTer- 
mling  of  the  same  and  the  complaint  contained 
four  counts  and  it  did  not  appear  that  there 
was  a  specific  ruling  upon  a  demurrer  to  count 
four,  defendant  on  appeal  cannot  complain  «f 
the  demurrer  to  that  count. 

2.  Partnership  «=>264— Parteer's  tramfer  of 
Interest  causes  dissolution. 

The  transfer  by  one  partner  of  Ida  interest 
in  the  firm  operates  as  a  dissolution. 

3.  Partnership  ®=9296(l)  —  Where  partners 
agreed  as  to  payment  of  debts  of  dissolved 
flrn,  partner  paying  sams  nay  recover  at 
law. 

Though  only  a  dumcery  conrt  can  settle 
partnership  accounts  between  partners,  yet, 
where  the  firm  was  dissolved  by  one  partner's 
sale  of  his  interest  and  the  two  agreed  that 
plaintiff  should  pay  the  debts  of  the  firm  and 
defendant  would  reimburse  him,  the  plaintiff 
may  in  snch  drcnmstances  recover  at  law. 

4.  Appeal  and  error  ^s> 1 008 (I)— Finding  by 
oourt  has  force  of  verdict. 

Where  the  evidence  was  heard  by  the  court, 
its  findings  of  fact  is  equivalent  to  a  verdict. 

Appeal  from  Clrcolt  (Jooit,  Lauderdale 
Coimty ;  C.  P.  Almoa,  Jndge. 

Action  by  George  -  R.  Dempster  against 
Euox  Berger,  begun  by  attachment.  In  as- 
sumpsit Judgment  for  plaintiff,  and  defend- 
ant appeals.   Afilrmed. 

Count  4  Is  as  follows: 

Plaintifl  claims  of  the  defendant  the  sum  of 
11,680.87.  In  this,  that  at  one  time  plaintiff 
and  defendant  were  interested  in  the  partner- 
sUp  known  as  the  Dempster-Berger  Company, 
which  had  ceased  to  operate,  and  after  its  as- 
sets were  disposed  of  there  remained  outstand- 
ing billa  due  and  owing  various  creditors  for 
which  plaintiff  and  defendant  were  liable,  and 
on,  to  wit,  March  1,  1919,  defendant  after  ez- 
iim<n<iig  the  list  of  the  outstanding  bills  amount- 
ing to  $3,361.74,  agreed  with  plaintiff  that  he 
would  pay  one-half  of  these  bills  and  requested 
the  plaintiff  to  handle  the  matter  for  him, 
which  plaintiff  did  and  paid  out  for  the  defend- 
ant the  sum  of  $1,680.87,  which  defendant  after 
demand  l)as  refused  to  pay. 

The  demurrers  raised  the  question  that  It 
appears  that  It  is  a  partnership  account  and 
the  complaint  falls  to  show  or  allege  that 
there  was  a  settlement  of  accounts  and  a 
balance  struck.  Counts  1,  2,  and  3  were  on 
tlie  common  counts.  Defendant  pleaded  the 
general  Issue  and  that  the  contract  set  up  in 
the  fourth  count  was  void  under  the  statute 


of  frauds,  in  tliat  it  seeks  to  hold  defendant 
liable  for  the  debt  of  another  and  falls  to 
allege  or  show  any  agreranent,  or  some  note 
or  memorandum  thereof  expressing  the  con- 
sideration in  writing,  subscribed  by  the  de- 
fendant or  some  other  person  by  defendant 
thereunto  lawfuUy  authorized  in  writing. 

Jos^h  H.  Nathan,  of  ShefSeld,  and  Lange 
A  Simpson,  of  Birmingham,  for  appellant. 

Mitchell  A  Hugbston,  of  Florence,  for  ap- 
pellee. 

ANDERSON,  O.  3.  [1]  The  defendant  filed 
a  demurrer  to  count  4,  and  assigns  as  error 
the  action  of  the  trial  court  in  overmling  said 
demurrer  to  count  4.  The  Judgment  entry 
recites  the  filing  of  demnrrer  to  the  comiriaint 
and  the  overruling  of  same.  The  complaint 
contains  four  coimts,  and  from  aught  that 
appears  from  the  Judgment  entry  there  was 
no  specific  ruling  upon  a  demurrer  to  count 
4.  Alabama  Chemical  Co.  v.  NUes,  166  Ala. 
298,  47  South.  239. 

[2-4]  We,  of  course,  realize  and  appreciate 
the  general  rule  that  only  the  chancery  court 
can  settle  partnership  accounts  between  part- 
ners, but  think  that  the  facts  In  this  case 
bring  it  within  the  exceptions  to  the  rule. 
The  ndaintiffs  evidence  In  effect  showed  that 
defendant  had  previously  withdrawn  from 
the  firm,  and  that  at  the  time  of  the  negotia- 
tions between  him  and  the  plaintiff  looking  to 
a  settlement  of  the  liabilities  of  the  firm  the 
partnership  had  ceased  business  and  was  not 
in  existence;  "that  the  unpaid  claims  is  aU 
there  is  left  of  the  old  partnership;"  that 
plaintiff  had  a  list  of  the  unpaid  bills  due  by 
the  {Mrtnershlp,  and  defendant  admitted  that 
he  was  liable  for  one-half  of  same ;  "that  de- 
fendant told  witness  to  make  settlement  of 
the  claims  and  he  would  i>ay  half  of  It;"  that 
plaintiff  paid  said  claims  and  subsequently 
demanded  of  the  defendant  the  half  he  had 
agreed  to  pay.  We  think  that  these  facts 
sufficiently  show  a  termination  of  the  part- 
nership between  the  plaintiff  and  the  defend- 
ant, a  settlement  between  them,  and  an  ex- 
press promise  by  the  defendant  to  pay  the 
plaintiff  one-half  of  wliat  he  had  paid  out  on 
the  request  of  the  defendant  in  the  adjust- 
ment of  claims  for  which  defendant  admitted 
a  liability  with  the  plaintiff.  The  transfer 
by  the  defendant  of  all  his  interest  in  the 
firm  to  Tlmberman,  a  stranger,  necessarily 
operated  as  a  dissolution  of  the  then  existing 
partnership.  Monroe  t.  Hamilton,  00  Ala. 
226;  Goldsmith  t.  Ellchold,  94  Ahi.  116.  10 
South.  80,  33  Am.  St.  Rep.  97.  The  partner^ 
ship  having  been  dissolved,  and  the  plaintiff 
and  defendant  having  had  a  settlement  or 
agreement  between  themselves  as  to  their 
respective  liability,  and  the  defendant  having 
requested  the  plaintiff  to  settle  same  and 
agreeing  to  reimburse  him  for  his  half,  plain- 
tiff was  authorized  to  maintain  an  action  at 
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law  against  fhe  defaidant  under  the  case  of 
Lyon  T.  Mal<me,  4  Port  501,  and  authorities 
there  dted,  and  which  said  case  has  been 
recognized  and  differentiated  In  the  cases  re- 
lied npon  by  appellant  Phillips  r.  Lockhart 
1  Ala.  621;  De  Jamette  t.  McQueen,  31  Ala. 
280,  68  Am.  Dec.  104.  The  plaintiff's  theory 
seems  to  have  been  established  by  the  weight 
of  the  evidence;  but  be  this  as  it  may,  it 
was  accepted  by  the  trial  court  who  saw  and 
heard  the  witn^ses,  the  evidence  being  ore 
tenus,  and  its  action  on  the  facts  is  like  unto 
the  verdict  of  a  Jury.  Thompson  v.  Collier, 
170  Ala.  468,  54  South.  493 ;  Hackett  v.  Cash, 
196  AU.  408,  72  South.  52;  Finney  v.  Stude- 
baker,  196  Ala.  422,  72  South.  54. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

AfBrmed. 

McCLBLLAN,  SOMBRVILLB,  and  THOM- 
AS, JJ.,  concur. 


(304  Ala.  3U) 

STOVER  V.  STATE.     (6  DIv.  950.) 

(Supreme  Court  of  Alabama.    Jan.  29,  1920. 
On  Rehearing  Jnne  8,  1920.) 

J.  Jury  «=995— Service  as  Jurer  in  prevleas 
prosecation  of  other  defendaat  cause  for  chal- 
lenge. 

That  member  of  venire  in  homicide  prose- 
cution had  been  a  jnror  in  the  prior  prosecu- 
tion of  a  defendant  charged  with  having  com- 
mitted tlie  crime  jointly  with  the  defendant 
wonid  have  been  good  grounds  for  challenge. 

2.  Jnry  ^s>l  16— Preseaoe  of  Jurors  at  trial  of 
another  defendant  for  same  erime  held  not 
ground  for  quashing  venire. 

In  a  homicide  prosecution  the  court  did  not 
err  in  refusing  to  quash  the  venire  and  con- 
tinae  the  case,  even  though  the  members  of  the 
venire  from  which  jury  was  to  be  selected 
had  been  in  court  during  the  trial  of  another 
defendant  charged  with  having  committed  the 
crime  jointly  with  defendant 

3.  CriMlnal  law  «=>S89  (5)— Continuance  be> 
eaute  mombera  cf  venire  ware  present  at 
trial  of  cedefendant  discretionary. 

Continuance  on  ground  that  members  of 
venire  had  been  present  during  the  trial  of  an- 
other defendant  charged  with  the  same  erime 
held  discretionary  with  court 

4.  Criminal  law  «s»t  052— Overruling  motion  to 
quash  venire  and  to  oontlnne  reviewable, 
though  motion  not  excepted  to. 

Under  Acts  1916,  p.  698,  the  overruling  of 
motion  to  quash  venire  and  to  continue  the 
cause  is  reviewable  on  appeal,  though  the  mo- 
tion was  not  excepted  to,  and  was  not  set  out 
in  the  bill  of  exceptions. 

5.  Criminal  law  ^=7l09i(i)— Ruling  on  motion 
for  new  trial  not  reviewable  in  absence  of 
bm  of  oxcoptions. 

Under  Acts  1016,  p.  722,  mllng  of  court  on 

motion  for  new  trial  is  not  reviewable  on  ap- 
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peal  where  bin  of  exceptions  does  not  show 
an  exception,  the  evidence  in  support  of  the 
motion,  and  Uie  ruling  thereon. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty;  D.  A.  Oreene,  Judge. 

Will  Stover  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.     Affirmed. 

Grace  &  Simpson,  of  Birmingham,  for  ap- 
pellant. 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  State. 

ANDERSON,  C.  J.  [1-4]  The  defendant 
moved  the  court  to  quash  the  venire  and 
grant  him  a  continuance  of  the  case  upon  the 
ground  that  the  members  of  the  venire  from 
which  his  Jury  was  to  be  selected  had  beoi 
In  court  during  the  we^  and  had  heard  the 
evidence  and  arguments  In  the  case  of  Alex 
Hill  who  was  tried  for  killing  with  him 
Jointly  the  same  person  for  whom  he  was 
then  being  placed  upon  trial  for  killing.  It 
would  have  been  good  grounds  for  challenge 
for  canse  of  any  Jurors  who  may  have  tried 
the  said  Alex  Hill  (Wlckard  v.  State,  100 
Ala.  45,  10  South.  491),  but  the  fact  that  all 
or  some  of  the  members  of  the  general  venire 
were  present  in  court  when  Alex  Hill's  case 
was  tried  did  not  afford  a  revisable  ground 
for  quashing  the  venire  and  refusing  to  con- 
tinue the  case.  Moreover,  the  action  of  the 
trial  court  in  refusing  to  continue  the  cause 
was  discretionary.  This  motion  was  not  ex- 
cepted to,  and  was  not  set  out  In  the  bill  of 
exceptl<»8,  as  suggested  In  brief  of  counsel 
for  the  state;  but  the  act  of  1915,  p.  508, 
dispenses  with  the  necessity  for  an  exception 
or  setting  out  motions,  or  the  mllng  npoo 
same,  in  the  bill  of  exceptions.  We  hdM^ 
In  the  case  of  Powell  v.  Folmar,  201  Ala.  271, 
78  South.  47,  that  the  above-cited  statute  did 
not  dispense  with  the  necessity  for  setting 
up  the  evidence  In  support  of  a  new  trial, 
the  ruling  upon  same,  and  the  exception 
thereto  In  the  bill  of  exceptions;  notwith; 
standing  the  motion  was  In  writing,  for  the 
reason  that  the  act  of  1916,  p.  722,  of  a 
subsequent  date  specifically  required  that 
this  should  be  done  as  to  motions  for  new 
trials ;  but  we  did  not  there  hold,  and  do  not 
now  hold,  that  the  exceptions  to  the  ruling 
upon  motion  In  writing,  or  the  rulings  there- 
upon, must  be  shown  by  bill  of  exceptions, 
though  we  may  now  say  It  would  perhaps 
be  necessary  to  set  out  the  evidence  In  sup- 
port of  same  by  a  bill  of  exertions. 

[t]  The  failure,  however,  to  show  an  ex- 
ception and  the  evidence  In  support  of  the 
motion  for  new  trial,  as  well  as  the  ruling 
upon  same,  in  the  case  at  bar  by  the  bill  of 
exceptions,  deprives  this  appellatat  of  the 
right  to  have  the  same  reviewed  by  this 
court.    Powell  v.  Folmar,  supra. 

The  objections  and  exceptions  to  the  rul- 
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IngB  iipoii  the  eridenoe  M  dlsi^taed  by  tbla 
record  have  been  carefully  examined,  and 
the  court  la  of  tbe  opinion  tliat  they  were 
free  from  reversible  error,  and  a  dlscnsslon 
of  same  would  Involve  only  elementary  prln- 
dples,  which  can  serve  no  good  purpose. 
The  judgment  of  the  circuit  court  la  af- 
firmed. 

Affirmed. 

All  the  Justices  concnr. 

On  Behearlng; 
PBB  CDBIAM.    Behearlng  denied. 
OABDNBB  and  BBOWN,  JJ.,  dissenting. 


(2fi4  Ala.  tm) 

MILLER  et  al.  v.  WHITTINQTON. 
(4  Div.  827.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

1.  Appeal  and  error  9=»537— Seasonable  pres- 
entation of  bill  of  exceptions  necessary. 

Presentation  of  bill  of  ezceptiona  to  the 
trial  judge  within  the  90  days  after  entry  of 
decree,  limited  by  Code  1907,  t  2863,  is  a 
jurisdictional  requisite  to  his  authority  to  sign 
it,  so  as  to  make  it  a  part  of  tbe  record. 

2.  Appeal  and  error  is=9662(3)— Only  ludge't 
Indorsement  on  Ml!  of  exceptions  aa  to  time 
of  presentation  considered. 

The  indorsement,  signed  by  the  trial  Judge, 
on  the  bill  of  exceptions,  of  the  fact  of  its 
presentation  to  him  at  a  date  after  expiration 
of  tbe  time  limited  therefor  by  statute,  is  the 
only  evideuce  as  to  tbe  fact  to  which  the  ap- 
pellate court  will  look;  the  bill  not  being  signed 
within  the  time  limited  for  presentation  to  him. 

Appeal  from  Probate  Court,  Barbour  Conn- 
ty;   Bob  T.  Boberts,  Judge. 

Olin  Whittlngton  propounded  for  probate 
the  alleged  will  of  T.  N.  Whittlngton,  and 
Savannah  Miller,  and  other  helra  filed  a  con- 
test From  a  decree  admitting  the  will  to 
probate,  tbe  contestants  appeal.     Aiflrmed. 

See,  also,  202  Ala.  406,  80  South.  499. 

The  judgment  or  decree  was  rendered  on 
Mardi  18,  1919,  and  the  record  shows  that 
the  bill  of  exceptions  was  not  presetted  to 
the  trial  judge  until  June  19, 1919. 

The  judge  makes  this  certiflcate: 

I  certify  that  the  above  bill  of  exceptions 
was  tendered  and  presented  and  filed  with  me 
aird  accepted  by  me  this  June  19,  1919.  B.  T. 
Roberts,  Judge  of  Probate,  etc 

Farmer,  Merrill  &  Farmer,  of  Dothan,  and 
A.  H.  Merrill  &  Sons,  of  Eufaola,  for  appel- 
lants. 

Oedrge  W.  Peach,  of  Clayton,  and  Jones 
A  Thomas,  of  Montgomery,  for  appellee. 


BBOWK,  J.  [1, 2]  T1i»t>lU  of  exceptlong, 
as  appears  on  Its  face,  was  not  presented 
to  the  trial  judge  within  90  days  friMu  the 
date  the  decree  appealed  from  was  entered, 
as  Is  required  by  section  2863  of  the  Code  of 
1907,  nor  does  the  bill  appear  to  have  been 
signed  by  the  judge  as  an  act  of  approval 
The  only  signature  of  tbe  judge  apxjears  to 
be  as  certifying  that  he  "accepted"  the  pres- 
entation which,  however,  was  more  than 
90  days  after  the  judgment  purports  to  have 
been  altered.  The  presentation  of  the  Uil 
of  exceptions  within  the  time  specified  In  the 
statute  Is  a  jurisdictional  requisite  to  the 
jndge^s  authority  to  sign  It,  so  as  to  make  It 
a  part  of  tbe  record;  and  the  IndOTsement 
of  the  tact  of  Its  presentation,  signed  by  tbe 
judge.  Is  the  only  evidence  to  which  this 
court  will  look,  unless  the  bill  Is  signed  with- 
in tbe  period  allowed  for  presentatlOD. 

Nothing  is  presented  (m  the  record  proper 
for  review,  and  as  the  Mil  of  exceptions  was 
not  made  a  part  of  tbe  record,  as  required  bj 
law,  tbe  matters  therein  sought  to  be  pre- 
sented for  review  are  not  available  to  appel- 
lants. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAXBE  and  QABO- 
NBB,  JJ.,  concur. 


OM  AU.  at) 
LYNN  et  ai.  v.  KELLY.    (6  Olv.  32.) 


(Supreme  Court  of  Alabama.    April  22, 


I.) 


1.  Evidence  «=> 1 83(6)— Seoondaryavldeaosii- 
admissible,  where  evidenoe  of  loss  InsuffloIegL 

In  action  on  note,  secondary  evidence  of 
contents  of  note  heldi  inadmissible,  in  view  of 
evidence  which  failed  to  establish  the  Ioh  of 
note. 

2.  Appeal   ami   error  4sb>I079— Onastlon  i«t 
elaborately  briefed  not  considered. 

Where  a  question  was  not  elaborately  brief- 
ed by  appellant,  and  where  there  was  no  brief 
by  appellee,  the  question  will  not  be  considered 
by  appellate  court. 

Appeal  from  Circuit  0>urt,  Winston  Coon- 
ty;  T.  L.  Sowell,  Judge. 

Assumpsit  by  J.  A.  Kelly  against  J<din 
liynn,  Jr.,  and  L.  M.  Norrls.  Judgment  tor 
plaintiff,  and  'defendants  appeaL  Transfer- 
red from  Court  of  Appeals  under  Acts  1911, 
p.  400,  i  6.    Reversed  and  remanded. 

.    Z.  McVay,  of  Double  Springs,  and  Lelth  k 
Powell,  of  Jasper,  for  appellants. 
W.  V.  Mayhall,  of  HaleyviUe,  for  appellee. 

GARDNER,  J.  Suit  by  aKiellee  against 
appellants  upon,  a  promissory  note.  Plaintiff 
was  the  only  material  witness  In  the  cause. 
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Tbe  note  was  not  pradoced,  bnt  an  attempt 
was  made  to  offer  secondary  evideice  as  to 
Its  coatenta  upon  showing  Its  loes.  The  plain- 
tiff testified,  however,  that  he  was  due  tbe 
Oedar  HUl  Nnrsery  Company  the  sum  of  |S5, 
and  that  he  paid  part  the  account  In  cash  and 
the  balance  by  the  note  In  question,  which  ha 
gave  to  one  Parker,  agent  of  said  company, 
and  that  he  Indorsed  the  note  to  the  Cedar 
Hill  Nursery  Company.  He  further  testl- 
lled  that  he  went  to  the  place  of  business  of 
the  CMar  Hill  Nursery  Company,  and  assist- 
ed in  a  search  for  said  note;  and  upon  be- 
ing asked,  "Did  you  find,  or  did  they  flnd^ 
that  note,  or  any  evidence  of  it?"  he  answered 
(page  13  of  record)  "Xes,  sir."  All  the  other 
evidence  In  regard  to  the  note  or  its  where- 
abouts was  based  on  hearsay,  to  which  objec- 
tion was  duly  made.  No  testimony  of  any 
member  of  the  firm  of  Cedar  Hill  Nursery: 
Company  was  offered. 

[1]  Whether  there  was  error  In  transcrib- 
ing the  above  testimony  we  have  no  way  of 
ascertaining.  We  are  unable  to  bold,  by 
reference  to  other  eivldence,  there  was  a  mere 
typographical  error,  as  la  permissible  In  a 
proper  case.  The  evidence  is  clear  and  un- 
ambigooua,  and  leaves  no  room  for  construc- 
tion, and  we  must  determine  the  case  upon 
the  record  before  va.  Tbe  only  competent 
proof,  so  far  as  here  disclosed,  therefore 
tends  to  the  establishment  of  the  transfer  of 
tbe  note  by  the  (Aalntiff  to  the  Cedar  Hill 
Nursery  Company,  and  there  is  no  evidence 
to  the  contrary.  It  requires  no  discussion  to 
show  that  the'  plaintiff  has  failed  to  suffi- 
ciently establish  the  loss  of  the  note  to  ad- 
mit secondary  evidence  of  its  contents  (Potts 
V.  Coleman,  86  Ala.  84,  6  South.  780),  and 
that,  therefore,  .the  court  erred  In  overruling 
defendant's  objections  to  sudi  proof.  For 
this  error  the  Judgment  must  be  reversed. 

There  seems  to  be  sonte  IndicatloQ,  ts  gath- 
ered from  the  evidence  together  with  the  oral 
charge  of  the  court,  that  plaintiff  insists  there 
was  a  breach  at  warranty  or  failure  of  con- 
sideration in  the  transaction  between  himself 
and  the  Cedar  Hill  Nursery  Company,  and 
that  therefore  he  was  entitled  to  the  note, 
although  there  was  no  proof  tending  to  show 
any  resdsslon  of  that  contract 

[2]  The  question  as  to  whether  or  not,  the 
transfer  of  the  note  having  been  shown,  un- 
der these  drctunstanoes  plalntUF  could  re- 
cover In  tUs  suit,  la  not  elaborately  briefed 
by  api>ellant,  and  we  are  not  favored  with  a 
brief  by  apii^ee.  We  do  not  deem  It  neces- 
sary, therefore,  to  Indicate  any  opinion  upon 
or  eiter'  Into  a  consideration  of  this  question, 
but  dte  without  comment  the  following  au- 
thorities which  seem  to  bear  somewhat  upon 
this  point:  8  Corp.  Jar.  789,  885,  886,  886, 
960;  Birch  t.  TiUotson,  16  AJa.  3^7;  »mlth 
V.  Nelsott.  88  S.  C.  2M,  65  S.  B.  261,  24  L.  B. 
A.  9*.  S.)  M4,  137  Am.  St  Rep.  808;    Iaw- 


ranoe  T.  Fnasell,  77  Pa.  460;  Brotberton  v. 
Street  124  Ind.  689,  24  N.  B.  1068;  Wolfboro 
Loan  Ca  v.  BoUlns,  195  Mass,  323,  81  N.  B. 
204;  Sonthem  Bk.  v.  Mechanics'  Bank,  27 
Oa.  262;  Gray  v.  Bank,  6  Ark.  8iii:  13  B.  0. 
L.  1176  et  seq. 

For  the  error  first  above  indicated,  the 
Juugment  Is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


ANDERSON,  C.  J, 
SAYRB,  JJ.,  concur. 


and  McCLBUiAM  and 


(3M  AUu  148) 
FAIRCLOTH  V.  FARMERS'  GUANO  CO. 
•t  al.    (4  DIv.  837.) 


(Supreme  Court  of  Alabama. 


April  8,  1920.) 
held  iasuffloieat 


1.  Corporatloos  «3»6I5— Bill 
to  eharge  that  there  were  other  creditors. 

A  bill  under  Code  1907,  |  8609,  to  dissolve 
a  corporation  and  marshal  its  assets  heli  not 
to.  allege  sufficiently  that  there  were  other 
creditors  than  plaintiff,  although  It  alleged  the 
insolvency  of  the  corporation. 

2.  E4|B]ty  «±»IS3— lafereaees  not  resorted  t* 
to  sapport  bill  spooifloally  ehailenged. 

Inferences  must  not  be  resorted  to  in  order 
to  sustain  a  bill  which  is  specifically  challenged 
on  demurrer,  as  the  bill  in  such  circumstances 
must  be  construed  more  strongly  against  the 
pleader. 

Appeal  from  Circuit  Court  HeiU7  County ; 
H.  A.  Pearce,  Judge. 

BiU  by  J.  R.  Falrclotfa  against  the  Farm- 
ers' Ouano  Company  to  dissolve  the  corpora- 
tion and  marshal  its  assets ;  also  to  enjoin 
the  prosecution  of  garnishment  writs  Issued 
by  the  Standard  Chemical  &  Oil  Company  on 
Judgments  obtained  against  tbe  Farmers' 
Ouano  Company.  From  a  decree  sustaining 
demurrers  to  the  bUl,  complainant  appeals. 
AflSrmed. 

A.  F.  Pace  and  Farmer,  Merrill  ft  Farmer, 
all  of  Dothan,  for  appellant 

R.  W.  Miller,  of  Abbeville,  and  John  H. 
Wilkerson,  of  Troy,  for  appellees. 

ANDERSON,  G.  J.  [1,2]  This  case  has 
been  before  this  court  ap<«  former  appeal: 
(Standard  Chemical  ft  (Ml  Co.  v.  Falrdoth, 
200  Ala.  667,  77  South.  81),  and  the  present 
bill  was  there  discussed,  and  the  cause  was 
reversed  and  remanded  upon  the  grounds  set 
forth  In  the  opinion.  The  bill  was  subse- 
quently amended  so  as  to  conform  to  certain 
suggestions  In  the  opinion;  that  is,  as  to  the 
insolvency  of  the  corporation  not  only  when 
the  bill  was  filed,  but  when  tbe  garnishments 
were  sued  out  by  the  reei>ondent  the  Stand- 
ard Chemical  ft  Oil  Company,  and  notice  of 
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■aid  Standard  Company  as  to  the  InsolTencjr 
of  the  Farmers'  Guano  Company.  The  bill, 
howcTer,  nowhere  avers  that  there  were  cred> 
Itors  of  said  Insolvent  corporation  other  than 
the  Standard  Chemical  A  OU  Company. 
From  aught  that  appears,  the  corporation 
may  have  been  insolvent,  and  yet  the  Stand- 
ard Company  may  have  been  Its  only  credi- 
tor; and,  If  such  was  the  case,  Its  gamlsh- 
m«its  gave  It  no  preference  as  to  other  cred- 
itors, and  there  was  no  need  for  marshaling 
or  administering  the  assets  under  section 
3509  of  the  Code  of  1907.  This  point  was  ex- 
pressly pointed  out  by  tiie  demurrer  to  the 
bill  as  last  amended,  and  which  was  properly 
sustained  by  the  trial  court  True,  the  bill 
charges  the  Insolvency  of  the  Farmers'  Gua- 
no Company,  but  the  Insolvency  may  have 
been  due  solely  to  the  Indebtedness  to  the 
Standard  Company.  On  the  other  hand.  If 
the  charge  of  Insolvency  Implied  creditors 
other  than  the  Standard  Company,  this 
woQld  be  a  mere  matter  of  Inference,  and  In- 
ferences must  not  be  resorted  to  In  order  to 
cmstaln  a  bill  whldi  is  spedficaUy  challenged 
npoD  demurrer,  as  the  bill  under  such  cir- 
cumstances must  be  construed  more  strongly 
against  the  pleader.  Norton  v.  Randolph, 
176  Ala.  881,  68  South.  283,  40  U  R.  A.  (N.  &) 
129,  Ann.  Cas.  1915A,  714;  Randolpb  t. 
VaUs,  180  Ala.  82,  60  South.  159.  The  de- 
cree of  the  circuit  court  Is  affirmed. 
Affirmed. 

McCLBLLAN,  SOMBiBVIIiLEl,  uid  THOM- 
AS, JJ,,  concur. 


(KM  Ala.  8S) 

J.  B.  McCRARY  CO.  v.  BRUN80N,  Mayor, 
•t  al.    (4  DIv.  867.) 

(Supreme  (3oart  of  Alabama.    Feb.  12,  1920.)  . 

1.  Mandamas  «»II5— Will  lie  to  oompel  city 
to  levy  special  tax  for  paymaat  of  past-due 
bond. 

Where  a  city  issaed  bonds  to  refund  an  in- 
debtedness incurred  in  the  construction  of  light 
and  water  plants,  pursuant  to  a  decree  of  equi- 
^  in  the  creditor's  action,  bondholders,  on 
city's  failure  to  pay  bonds  when  due,  could 
petition  for  writ  of  mandamus  to  compel  the 
mayor  and  aldermen  to  levy  a  special  tax  and 
to  include  in  the  annual  appropriation  ordi- 
nance the  amount  of  the  principal  and  interest 
of  tiie  bonds. 

2.  Mandamus  <g=3l03— Will  not  He  to  oompel 
payment  of  unliquidated  claims. 

Mandamns  will  not  lie  to  compel  the  pay- 
ment of  an  unliquidated  claim. 

3.  Mandamus  «=»  1 63— Averments  of  petition 
aooepted  as  true  on  demurrer. 

Averments  of  petition  for  mandamas  must 
be  accepted  as  true  on  demurrer. 


4.  Mandamus  e=3 1 1 5— City's  levy  to  limit  of 
aathority  good  defense. 

On  bondholder's  application  for  manda- 
mas to  compel  dty  to  levy  a  special  tax  for 
payment  of  over-due  bond,  it  was  a  good  de- 
fense that  the  dty  had  levied  taxes  to  tiio 
limit  of  its  authority  onder  the  Constitution 
and  statutes,  and  that  the  entire  income  was 
necessary  to  meet  its  legitimate  current  ex- 
penditures for  governmental  purposes. 

5.  Mandamus  «=>I65— Lsvy  to  limit  of  author* 
Ity  matter  of  defense  aad  aot  ground  for  de« 
murror. 

In  mandamns  by  bondholder  to  compel  dty 
to  levy  spedal  tax  for  payment  of  over-duo 
bond,  tliat  dty  bad  levied  taxes  to'  the  limit  of 
its  authority,  and  that  its  entire  income  was 
necessary  to  meet  legitimate  governmental  ex- 
penditures, was  an  affirmative  defense  and  not 
a  ground  of  demurrer. 

Appeal  from  Circuit  Court,  GtaQOva  Coun- 
ty; H.  A.  Pearce,  Judge. 

Petition  by  th«  3.  B.  McCrary  Company  tat 
mandamus  to  require  J.  O.  Branson,  Mayor, 
and  others  as  the  munldiwl  authorities  ot 
the  Town  of  Samson,  to  levy  an  annual  budg- 
et suffldent  to  care  for  the  bonds  and  In- 
terest due  petitioner.  From  a  decree  sustain- 
ing demurrers  to  the  petition,  petitions  i^ 
peals.    Reversed  and  remanded. 

The  facts  snffldently  appear  from  the  opin- 
ion of  the  court 

Chapman  ft  Lewis,  ot  Dothan,  for  appel- 
lant 
W.  O.  Mulkey,  of  Geneva,  for  appellees. 

SAXRE,  J.  This  was  an  application  to  the 
drcult  court  for  a  writ  of  mandamus  to  the 
mayor  and  aldermen  of  the  tovra  of  Samson 
commanding  them  to  levy  a  special  tax  and 
to  Include  in  the  annual  appropriation  ordW 
nance  the  amount  of  the  prindpal  and  in- 
terest of  a  bond  issued  by  the  town  and  past 
due  and  impald.  Demurrer  was  onstalned  in 
the  trial  court  whereupon,  petitioner,  declin- 
ing to  plead  further,  the  petitlOQ  was  dis- 
missed.   Relator  appalls. 

[1-3]  One  ground  of  the  demurrer  was  that 
it  did  not  appear  from  the  petiticn  that  th4 
validity  of  relator's  claim  had  been  establish- 
ed by  the  Judgment  or  decree  ai  any  court 
In  the  federal  courts  the  Tule  is  as  Indicated 
by  the  ground  of  demurrer,  but  that  Is  be- 
cause in  those  courts  the  writ  of  mandamus 
can  only  be  granted  in  aid  of  an  existing 
jurisdiction.  There  a  judgment  at  law  on  the 
Indebtedness  Is  necessary  to  support  the  writ 
which  Is  granted  as  in  the  nature  of  an  ex- 
ecution to  carry  the  judgment  Into  effect 
Bath  County  v.  Amy,  13  WaU.  244,  20  Lk  £d. 
539.  But  that  is  not  the  rule  of  this  court 
Shlnbone  v.  Randolph  County,  56  Ala.  183; 
County  of  Greene  v.  Daniel,  102  U.  S.  187,  26 
Ii.  isJd.  99.  Mandamus  will  not  lie  to  compel 
the  payment  of  unliquidated  daims ;   but  the 
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bond  wbldi  relator  would  collect,  undenled, 
Imports  definite  and  fixed  liability,  and  will 
support  the  writ  Caldwell  t.  Dunklin,  65 
Ala.  461;  Ck>mi&lasloners  ▼.  Rather,  48  Ala. 
433;  Shlnbone  t.  RandoliAi  County,  supra; 
TTanrer  y.  Commissioners,  17  Ala.  627.  If  the 
Averments  of  relator's  petition  be  true,  and 
they  must  be  accepted  as  true  on  demurrer, 
tbe  validity  of  the  bond  held  by  relator  can- 
not weU  be  denied,  for  it  and  the  rest  of  its 
class  were  Issued  to  refund  an  indebtedness 
Incurred  In  the  construction  of  light  and 
water  plants  and  in  pursuance  of  a  decree  of 
the  circuit  court,  of  the  county,  sitting  in 
equity,  made  at  the  end  of  litigation  in  which 
creditors  sought  to  collect  the  debt  due  them 
on  the  account  mentioned. 

[4,  S]  Relator's  petition  alleges  that,  in  the 
settlement  evidenced  by  the  decree  supra,  the 
municipal  authorities,  in  order  to  provide 
funds  to  meet  the  bonds  and  Interest  as  they 
should  fall  due,  agreed  that  an  annual  tax 
should  be  levied  sufficient  for  the  purpose, 
and  that  the  town  council  would  annually 
Include  such  amount  in  its  ai^rt^rlatlon  ordi- 
nance, that  the  town  was  insolvent,  and  that 
prior  recorded  Judgments  were  a  superior 
lloi  upon  all  its  leviable  property.  In  view  of 
these  averments  of  the  petition,  respondents 
took  the  point  by  demurrer  that,  for  aught 
appearing,  the  municipal  authorities  may 
have  levied  taxes  to  the  limit  of  their  att- 
thority  under  the  Constitution  and  law  of  the 
state,  and  the  town's  entire  Income  may  be 
necessary  to  meet  its  Intimate  current  ex- 
penditures for  governmental  purposes;  bat 
this  answer  to  the  petition  (good,  if  proved. 
White  V.  Decatur,  119  Ala.  476,  23  South.  999; 
Anniston  v.  Burt,  140  Ala.  394,  37  South.  220) 
we  think  should  be  brought  forward  in  the 
way  of  affirmative  defense  and  was  not  prop- 
«rly  presented  by  demurrer  against  the  peti- 
tion as  framed. 

It  results  that  the  demurrer,  considered  as 
«f  the  time  of  the  Judgment,  should  have  been 
overruled. 

Reversed  and  remanded. 


ANDERSON,  C.   J., 
BROWN,  JJ.,  concur. 


and  OARDNER  and 


(204  Ala.  IM) 

DERAMUS  et  at.  v.  DERAMU8  et  al. 
(3  Div.  421.) 

'<  Supreme  Court  of  Alabama.    Jan.  22,  1920. 
Rehearing  Denied  Feb.  18,  1920.) 

4.  Deeds  «=3 132— Limitation  after  words  Im- 
porting a  fee  held  to  grant  an  estate  In  re- 
malndor. 
Where  a  husband  conveyed  unto  his  wife 
to  have  and  to  hold,  to  her  and  her  heirs  and 
asngns    forever,    fnrther   providing    that   the 
property,  real  and  personal,  should  never  be 


subject  to  his  debts  or.  debts  of  the  wife,  and 
that  at  her  death  it  should  descend  to  the  heirs 
of  his  body  and  her  body,  there  was  a  limita- 
tion over  on  the  estate  granted  the  wife  operat- 
ing as  grant  of  an  estate  in  remainder  after 
her  death. 

2.  Deeds  «=s>3 1— Person  not  named  as  grantee 
may  take  In  remainder. 

A  person  not  named  as  a  grantee  may  nev- 
ertheless take  in  remainder  after  the  grantee's 
death,  where  the  conveyance  discloses  a  clear 
intention  to  such  effect. 

3.  Deeds  ®=>97— Rule  that  first  clause  In  deed 
eontrols  not  resorted  to  where  conflict  can 
be  reconciled. 

The  rule  that,  if  two  clauses  of  a  deed  are 
inconsistent,  the  last  shall  yield  to  the  first, 
should  net  be  resorted  to  until  all  efforts  to 
reconcile  the  conflicting  parts  haye  failed. 

4.  Homestead  ^=>l  13— Husband's  deed  of  life 
estate  to  wife  not  Joining  effective. 

A  hnsband's  deed  to  homestead  property,  in 
so  far  as  it  undertook  to  vest  title  in  the  wife 
for  her  life,  was  effectual  in  accordance  with 
his  intention,  though  not  Joined  in  and  unac- 
knowledged by  the  wife. 

5.  Homestead  ®=3l  18 (3)— Husband's  deed  la 
80  far  as  purporting  to  affect  remainder  void. 

Hnsband's  deed  of  homestead  property  giv- 
ing life  estate  to  wife  and  estate  in  remainder 
to  heirs  of  his  and  her  bodies,  ia  so  tar  ds  pur- 
porting to  affect  the  estate  in  remainder  in  the 
homestead,  was  void,  being  unexecuted  and  un- 
acknowledged by  the  wife. 

6.  Homestead  «=3l25— Deed  of  life  estate  in 
homestead  without  wife  Joining  net  void  for 
territorial  excess. 

life  estate  in  homestead  limited  to  diildren 
in  remainder  by  husband's  deed  thereof  to  wife, 
who  did  not  Join  therein,  held  not  wholly  void 
as  to  the  children  by  reason  of  a  territorid 
excess;  the  deed  carrying  the  legal  title,  and 
leaving  in  the  husband  and  his  subsequent 
grantee  a  right  by  appropriate  proceedings  to 
have  the  homestead  set  apart  to  him. 

7.  Deeds  «=»59( I)— Filing  of  oonveyanoe  for 
record  constitutes  dellvary. 

Filing  of  a  conveyance  of  real  property  in 
the  probate  ofSce  for  record,  when  duly  signed 
and  attested  and  acknowledged,  constitutes  a 
sufficient  delivery  completing  execution. 

McCIellan,  X,  dissenting. 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty;   Leon  McGord,  Judge. 

Bill  by  B.  B.  Deramus  and  another  against 
W.  M.  Deramus  and  others  for  the  sale  of 
lands  and  personal  property  for  dlvlslan. 
From  decree  granting  relief,  respondents  ap- 
peal.   Affirmed. 

Ballard  &  McGaugfa,  of  Montgomery,  and 
Charles  W.  Sanders,  of  Busier,  for  ai>- 
peUanta. 

Ouy  Rice  and  Oipson  A  Booth,-  all  of  Pratt- 
vllle,  for  appellees. 
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8ATBID,  J.  Hie  partlM  complainant  and 
defendant  to  this  bill  for  partition  are  the 
«jilldren  of  R.  8.  and  Mary  Alice  Deramus. 
Prior  to  1S09,  B.  B.  Deramus  owned  and  oc- 
<mpled  the  land  in  controversy,  a  tract  of 
240  acres.  In  that  year  B.  S.  conveyed  tbe 
land  "unto  her,"  hla  \rlfe  Mary  Alice,  with 
babendom  as  follows,  "To  have  and  to  bold 
the  same  to  her  and  her  heirs  and  assigns 
forever,"  after  which  the  deed  proceeded: 

"But  It  Is  hereby  provided  tbat  the  said  prop- 
erty both  real  and  personal  shall  never  by  con- 
tract, mortgage  or  otherwiae  be  subject  to  my 
debts  or  the  debts  of  my  said  wife  and  it  is 
further  provided  that  at  the  death  of  my  said 
wife  the  said  property  shall  descend  to  and 
become  the  property  of  the  heirs  of  my  body 
and  her  body  now  born  or  hereafter  bom  dur- 
ing our  wedlock." 

In  December,  1911,  Mary  Alice,  being  Join- 
ed therein  by  B.  8.,  executed  a  deed,  par- 
porting  to  convey  the  land,  to  the  defendant 
W.  M.  Deramus  In  fee  simple.  Afterwards 
Mary  Alice  died,  and  then.  In  December,  1918, 
this  bill  was  filed.  The  chancellor  held  that 
the  deed  from  B.  8.  to  Mary  Alice  vested  In 
the  latter  a  life  estate  with  remainder  to 
their  children,  and,  upon  the  basis  of  this 
holding,  decreed  relief  according  to  tbe 
INrayer  of  the  bill. 

[1-1]  It  Is  not  to  be  denied  that  the  grant 
"unto  her,"  the  wife  of  the  grantor,  "to  haye 
and  to  hold  the  same  to  her  and  her  heirs 
and  assigns  forever,"  in  tbe  absence  of  limi- 
tation, would  have  created  in  her  an  estate 
in  fee  simple.  But  the  last  proviao  was  tibe 
equivalent  of  a  limitation  over  operating  as 
the  grant  of  an  estate  in  remainder  after 
the  death  of  the  wife.  A  person  not  named 
as  a  grantee  may  nevertheless  so  take  where 
the  conveyance  discloses  a  clear  Intention  to 
that  effect.  1  ^vlln  on  Deeds  (3d.  Ed.)  i 
219.  It  Is  true  that  one  rule  for  the  construc- 
tion of  deeds  requires  that,  to  quote  the  lan- 
guage of  Petty  V.  Bootfae,  19  Ala.  033,  640, 
"If  there  be  two  clauses  which  are  utterly 
Inconsistent  with  each  other,  and  which  can- 
not be  reconciled  or  made  to  stand  together, 
ithe  last  shall  give  way  to  the  first,  the  maxim 
being,  'the  first  clause  In  a  deed,  and  the  last 
in  a  will  shall  prevail.' "  But  this  rule  should 
never  be  resorted  to  until  all  efforts  to  recon- 
cile the  conflicting  parts  have  fhlled.  Petty 
T.  Boothe,  nbi  supra.  The  two  danses  pre- 
sented by  this  deed  are  not  utterly,  If  in- 
deed they  be  at  all,  Inconsistent  It  Is  clear 
upon  the  express  terms  of  tbe  last  proviso 
that  the  grantor  Intended  to  create  an  estate 
in  remainder  In  the  children  of  himself  and 
wife,  and  yet  he  uses  the  word  "heirs"  which 
he  had  med  In  the  habendum  following  the 
g^nt  to  bis  wife.  The  term  used  in  the  first 
]Aaoe  Is  broader  than  that  used  in  the  last, 
bat  there -la  no  inconsistency.  In  the  presence 
of  the  Intention,  thus  clearly  expressed,  to 
create  an  estate  in  remainder,  the  court  can 


hare  no  higher  duty  than  to  make  It  effectual. 
2  Devlin,  H  836,  836a.  Many  cases  on  the 
subject  are  collated  in  Dickson  v.  Van  Hoose^ 
167  Ala.  469,  47  South.  718,  19  L.  B.  A.  (N. 
8.)  719,  and  Porter  t.  Henderson,  82  South. 
66& 

[4-1]  Appellants  contend  that  the  deed 
from  B.  8.  to  Mary  Alice  was  void  as  to  the 
estate  in  remainder  for  the  reason  that  the 
land  constitnted  the  homestead  of  the  couple, 
and  tbe  wife  did  not  join  In  the  execution  of 
the  deed  nor  acknowledge  the  same  separate- 
ly as  provided  by  statute  in  the  case  of  an 
alienation  of  the  homestead.  That  the  deed. 
In  so  far  as  It  undertook  to  vest  title  In  the 
wife  for  her  life,  operated  In  accordance  with 
the  intention  of  the  grantor,  is  settled  In  the 
law  of  this  state.  Turner  t.  Bemheimer,  96 
Ala.  241,  10  South.  7S0,  86  Am.  St.  Bep.  207; 
Wallace  v.  Felbelman,  179  Ala.  689,  60  South. 
290;  Tatum  v.  Tatum,  191  Ala.  45,  67  South. 
977.  But  a  majority  of  the  court  holds,  in 
agreement  with  the  contention  of  appellants, 
that,  in  so  far  as  the  deed  purported  to  affect 
the  estate  in  remainder  In  the  homestead.  It 
was  void.  That  Interest,  therefore,  passed  by 
the  deed  of  December,  1911.  But  the  tract  of 
land  In  suit,  tbe  tract  described  In  the  two 
several  deeds  to  which  reference  has  been 
made,  exceeded  the  homestead  limit  by  eighty 
acres.  Whether  a  homestead  of  160  acres 
would  exceed  In  value  the  constitutional  limit 
of  12,000  does  not  appear.  But  tbe  life  estate 
limited  to  children  by  the  deed  of  1909  was 
not  wholly  void  by  reason  of  the  territorial 
excess.  The  deed  carried  the  legal  title,  leav- 
ing in  the  grantor,  and  in  his  grantee  W.  M. 
Deramus,  a  right  by  appropriate  proceedings 
to  have  tbe  homestead  set  apart  to  him. 
McGulre  v.  Van  Pelt,  65  Ala.  344;  Snedeoor 
V.  Freeman,  71  Ala.  140;  Gtoodloe  v.  Dean, 
81  Ala.  481,  8  South.  197.  The  sale  for  parti- 
fclon  must  therefore  be  made  subject  to  that 
right. 

[7]  Farther,  it  Is  suggested  the  deed  to 
Mary  Alice  was  never  delivered.  The  gran- 
tor has  testified  thnt  it  was  never  "turned 
over"  to  the  grantee.  He  testified,  however, 
that  he  made  the  deed  to  her  and  had  It 
recorded.  Filing  a  conveyance  of  real  prop- 
erty in  the  probate  office  for  record,  when 
duly  signed,  attested,  and  acknowledged,  con- 
stitutes a  sufficient  delivery,  completing  the 
execution  of  the  instrument.  Elston  v. 
Comer,  108  Ala.  76,  19  South.  324;  Oulf 
Bed  Cedar  Lumber  Co.  t.  O'Neal,  131  Ala. 
117,  30  South.  406,  90  Am.  St  Bep.  22,  and 
cases  cited. 

The  decree  is  correct  and  must  be  affirmed. 

Affirmed. 

All  the  Justices  concur,  except  McCLBL- 
LAN,  J.,  who  dissents. 

McCLELLAN,  J.  (dissenting).  Tbe  pri- 
mary, fundamental  ftictor  in  tbe  determina- 
tion of  this  cause  arises  out  of  the  nature 
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«nd,  in  any  ^vent,  the  proper  conatractlon 
«f  tile  instmmeiit  to  be  qnoted  In  fall.  The 
majority  opinion  reprodnces  only  a  part  of 
tfae  Instrmnent.  This  Instrument  bears  date 
January  8,  1900,  and  was  alone  signed  and 
acknowledged  by  R.  8.  Deramns,  the  husband 
of  the  Mary  Alice  Deramus  named  therein. 
That  a  husband  may,  without  the  Joinder  of 
the  wife  in  the  execution  of  the  instrument, 
'Convey  to  the  wife  the  legal  title  to  land 
(except  as  restrained  by  the  laws  goyemlng 
the  alienation  or  incumbrance  of  the  home- 
stead), has  been  often  deda^d  In  this  jurls- 
<dictlon.  Turner  t.  Bernheimer,  95  Ala.  241, 
244,  10  South.  790,  86  Am.  St.  Rep.  207; 
Wallace  ▼.  Felbelman,  179  Ala.  680,  60  South. 
290. 

The  body  of  the  Instrument  entire  reads : 

"Know  an  men  by  these  presents:  That, 
whereas,  I,  R.  S.  Deramus,  of  the  county  and 
state  aforesaid,  hare  heretofore  used  and  ex- 
pended for  my  own  individual  use  and  benefit 
the  sum  (principal  and  interest)  of  two  thou- 
sand dollars  in  lawful  money  of  the  United 
States,  which  said  money  the  indiridual  prop- 
erty and  separate  estate  of  my  wife,  Mary 
Alice  Deramus;  now,  therefore,  to  secure  her 
in  the  payment  of  the  sum  I  have  bargained, 
sold  and  conveyed  unto  her  and  by  these  pres- 
ents do  bargain  sell  and  conrey  unto  her  all  of 
my  right  title  and  interest,  either  at  law,  or  in 
equity  in  and  to  tiie  following  named  and  de- 
acribed  property,  vi&:  All  the  personal  prop- 
erty of  every  kind  and  description  which  I  now 
own,  and  also  the  following  described  real  es- 
tate situated  in  the  county  and  state  afore- 
said, via.:  The  SW%  of  the  NB14  and  the 
NW%  of  the  8W%.  W%  of  the  SW%  in  sec- 
tion 1,  township  18,  range  18;  and  the  E%  of 
the  NB%  in  Sec.  18,  township  18,  range  18, 
and  the  NW%  except  14  acres  in  the  S.  E. 
comer.  To  have  and  to  hold  the  same  to  her 
and  her  heirs  and  assigns  forever.  But  it  is 
hereby  provided  that  the  said  property  both 
real  and  personal,  shall  never  by  contract, 
mortgage  or  othervrise  be  subject  to  my  debts 
or  the  debts  of  my  said  wife  and  it  is  further 
provided  that  at  the  death  of  my  said  wife  the 
said  pr(q>erty  shall  descend  to  and  become  the 
.property  of  the  heirs  of  my  body  and  her  body 
now  borne,  or  hereafter  borne  during  our  wed- 
lock. 

"In  witness  whereof,  I  have  hereunto  signed 
my  hand  and  afSxed  my  seal,  this  the  8th  day 
of  January,  1900." 

Obrlously  the  Instrument  was  wrltteto  by 
an  unskilled  hand.  As  usual,  its  construc- 
tion Is  to  be  undertaken  in  ttie  light  of  that 
fbct   May  ▼.  Ritchie,  66  Ala.  602. 

1.  It  expressly  appears  upon  the  face  of 
-tlie  instrument  that  It  was  only  Intended 
-to  be  a  "security  for  the  payment  of  a  debt." 
After  designating  with  particularity  the 
source  and  amount  of  R.  S.  Deramus'  ob- 
ligation to  his  wife — an  obligation  to  pay 
that  resulted  from  his  recited  "individual 
■use"  of  the  'Indlvldaal  property  and  separate 
estate  of  my  [his]  wife,  Mary  Alice  Dera- 
imns" — the  Instrument  provides :  "Now,  there- 


fore, to  aeoDte  her  In  13ie  payment  of  the 
sum,"  etc  The  nnantborlzed  appropriation 
ef  the  money  of  another,  as  recited  in  this 
Instrument,  afTords  a  sufficient  consideration 
for  a  mortgage  given  to  secure  the  payment 
of  the  liability  so  incurred.  Grlffln  v.  Chase, 
86  Neb.  328,  54  N.  W.  672.  The  conveyance 
of  the  property  by  this  Instrument  was  In 
pursuance  of  and  consonant  with  the  design 
thus  plainly  expressed,  and  nothing  there- 
after written  in  the  Instrmnent  conflicts  with 
or  qnali&es  that  nnmistakable  purpose  and 
tntent.  In  short,  the  Instrument  is  In  very 
nature  a  mortgage.  These,  among  other  ac- 
cessible authorities,  defining  "mortgage"  and 
announcing  principles  governing  the  rights  of 
parties  therein,  require  the  conclusion  that 
the  instrument  quoted  la  a  mortgage :  Elling- 
ton V.  (Charleston,  61  Ala.  166;  Bvington  v. 
Smith,  66  Ala.  398,  401;  Jackson  v.  Ruther-  ■ 
ford,  78  Ala.  166,  167;  Williams  v.  Davla» 
164  Ala.  422,  425,  46  South.  906,  defining  a 
mortgage;  Boyett  v.  Hahn,  197  Ala.  439,  442, 
73  South.  79;  Stollenwerck  v.  Marks,  188 
Ala.  687,  66  South.  1024,  Ann.  Oas.  1017a 
981 ;  Lewis  v.  Davis,  108  Ala.  81,  84,  86,  78 
South.  419 ;  Lewman  v.  Ogden,  143  Ala.  851« 
369,  42  SouUi.  102,  6  Ann<  Cas.  266;  19  R. 
O.  L.  pp.  244-246.  If  an  Instrument  is  effi- 
ciently executed,  whether  It  is  a  mortgage 
Is  a  matter  of  Intention.  No  particular  form 
or  phrase  ia  requisite  to  the  creation  of  a 
mortgage.  Lewis  v.  Davis,  supra.  .Oonrts  of 
equity  will  supply  the  means  omitted  In  the 
Instrument  to  consummate  and  enforce  the 
rights  of  the  parties  in  the  mortgage.  Boyett 
V.  Hahn,  s^ra,  among  others.  Aside  fnom  ef- 
ficient execution  under  onr  statutes,  the  essoi- 
tials  to  the  creation  of  a  mortgage  are  a  debt 
or  other  obligation  and  the  intent  to  subject 
property  of  the  debtor  described  In  the  In- 
strument to  tlie  payment  or  discharge  of  the 
debt  or  other  obligation.  Authorities,  supra. 
The  omission  of  a  time  fbr  the  payment  of 
the  debt  or  other  obligation  secured  by  a 
mortgage  is  not  fatal  to  the  validity  of  the 
mortgage;  the  law,  intervening  In  such  (dr- 
cnmstancSes,  requires  the.  payment  to  be  made 
within  a  reasonable  time.  Byram  v.  Qordod, 
11  Mich.  631;  Jones  on  Chattel  Mortgages 
(5th  Ed.)  I  87.  There  eon  be  no  difTerencfrln 
principle  between  the  application  of  this  rule 
to  the  mortgage  of  chattels  and  to  the  mort- 
gage of  real  estate,  where  other 'provisions  of 
law  are  (^served  in  the.  execution  of  the  In- 
strument It  is  hardly  necessary  to  add  that 
a  defeasance  clause  is  not  essential  to  the 
creation  of  a  legal  mortgage,  tf  the  Intent  to 
afTord  a  security  for  the  payment  of  an  obli- 
gation Is  disclosed  by  the  writing  under  in- 
quiry. 

Since  the  instrument  above  quoted  recites 
that  the  relation  of  debtor  and  creditor  exist- 
ed at  the  time  it  was  executed,  and  since  it 
unmistakably  appears  to  have  been  the  Intent 
of  R.  S.  Deramus  to  alTord  thereby  a  security 
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fbr  the  payment  of  the  debt  ao  recited,  It 
seems  dear  to  me  that  the  quoted  Instmment 
was  bnt  a  mor^;age.  If  Mary  Alice  Deramns 
had  sought  the  enforcement  of  it  In  a  court 
of  equity,  It  seems  not  debatable  that  she,  as 
mor^gee  therein,  would  have  been  accorded 
a  decree  vindicating  and  enforcing  such 
rights  as  Inured  to  her  as  mortgagee  in  the 
premises. 

2.  If,  howeyer,  It  should  be  assumed,  in 
the  face  of  the  above-stated  clearly  caressed 
Intent  of  R.  S.  Deramua  to  give  his  creditor, 
his  wife,  security  for  the  pajrment  to  her  of 
the  amount  be  had  used  from  her  separate 
estate,  that  the  instrument  is  a  deed,  not  a 
mortgage.  It  seems  to  me  equally  dear,  un- 
der a  long  line  of  authorities  in  this  Juris- 
diction, that  Mary  Alice  Deramus  took,  not 
a  life  estate,  but  a  fee  in  the  land  described 
in  the  Instrument.  Code,  i  8396;  Dickson 
T.  Van  Hooee,  157  Ala.  459,  47  South.  718, 
19  L.  R.  A.  (N.  S.)  710 ;  Dickson  v.  WUdman, 
183  Fed.  398,  105  C.  G.  A.  618  (the  mate- 
rial part  of  the  opinion  in  which  was  repro- 
duced In  Porter  v.  Henderson,  82  South.  673, 
674)  ;  Hamner  v.  Smith,  22  Ala.  433 ;  Hunter 
T.  Murfee,  126  Ala.  123,  28  South.  7.  Read 
as  a  deed,  the  granting  clause  in  this  instru- 
ment evinced  an  tuunistakable  purpose  to 
convey  the  fee  to  Mary  Alice  Deramus; 
and,  to  exclude  all  possibility  of  doubt  with 
respect  to  this  dause,  the  instrument  pur- 
ports to  convey  "unto  her  all  of  my  right, 
Utie  and  Interest"  In  and  to  the  land  describ- 
«d  therrin.  In  addition,  the  habendum  is  as 
follows:  "To  have  and  to  hold  the  same  to 
her  and  her  heirs  and  assigns  forever." 
However,  if  the  proviso  with  respect  to  the 
descent  of  the  property  after  the  death  of 
Mary  Alice  Deramus  Is  attached  as  a  condi- 
tion to  the  habendum  clause,  thereby  neces- 
sarily instituting  a  conflict  between  it  and 
the  unqualified  effect  of  the  granting  clause, 
the  doctrine  that  the  granting  clause  should 
prevail  over  the  habendum  should  be  ac- 
corded application,  with  the  result  that  Mary 
Alice  Deramus  should,  according  to  all  pre- 
vious authorities  In  this  court,  be  declared 
to  have  taken  the  fee  under  this  instroment, 
if  it  is  regarded  as  a  deed.  Furthermore, 
notwithstanding  there  is  no  grant  whatsoever 
to  the  heirs  of  the  bodies  of  R.  S.  Deramus 
and  his  wife,  bom  during  their  wedlock,  the 
readinc  of  the  last  proviso  of  the  instrument 
tirtn  Into  ttae  granting  dause  would   but 


serve  to  constitute  an  estate  tall,  converted 
into  a  fee  by  our  statute.  Code,  i  3397; 
May  V.  Ritchie,  66  Ala.  602;  Slayton  v. 
Blount,  «3  Ala.  576,  9  South.  241 ;  WaUace  v. 
Hodges,  160  Ala.  276,  49  South.  312.  The 
dedsion  in  Graves  v.  Wheeler,  180  Ala.  412, 
61  South.  341,  is  inapplicable  to  the  qne«tl0B 
presented  on  the  construction  of  the  instru- 
ment here  under  review.  That  case  does, 
however,  leoognize  the  well-established  rul^— 
elaborately  stated  in  Dickson  v.  Van  Hoose, 
supra,  and  repuated  in  Head  v.  Hunnlcutt, 
172  Ala.  48,  65  South.  161,  and  early  affirmed 
in  Webb  v.  Webb,  29  Ala.  588— that  tb» 
granting  dause  shall  prevail  over  the  haben- 
dum In  cases  of  repugnancy.  The  deed  con- 
sidered in  Orares  v.  Wheeler  did  not  contain 
an  unqualified  habendum,  consistent  with  the 
granting  dause,  as  in  the  instrument  here- 
under consideration,  and  the  deed  there  un- 
der consideration  did  not  bear  the  expression 
of  the  grantor's  pnrxx>se  to  convey  "all  of 
my  [his]  right,  title  and  interest"  in  and  to 
the  land  described  in  the  deed,  thus  render- 
ing Impossible  the  acceptance  of  the  theory 
on  which  Graves  v.  Wheeler  was  dedded,  vis., 
that  "the  granting  clause  does  not  expressly 
designate  the  estate  conveyed,  and  there  Is 
nothing  in  the  other  parts  of  the  deed  t» 
indicate  the  estate  intended  to  be  conveyed." 
While  these  material  differences  between  the 
Instrument  considered  In  Graves  v.  Wheeler 
and  that  now  under  consideration  should 
serve  readily  to  distinguish  that  dedsion,  it 
may  be  observed  that  the  soundness  of 
Graves  v.  Wheeler  is  quite  doubtful  when  the 
pertinent  doctrine  of  a  long  line  of  onr  ded- 
sions  Is  noted  in  connection  with  the  review 
of  the  correctness  of  that  decision. 

Whether  R  S.  Deramus  entertained  the 
design,  In  executing  the  Instrument  of  Janu- 
ary 8,  1909,  to  hinder,  delay,  or  defraud  his 
creditors,  is  a  question  not  presented  by  the 
pleadings  in  this  cause;  and  evidence  to 
this  end  was  not  admissible  under  the  issues 
thus  made.  According  to  Code,  f  6232,  an 
Issue  appropriate  to  the  contest  of  this  mat- 
ter might  have  been  made. 

My  opinion  is  that  the  decree  entered  in 
the  court  below  Is  affected  with  fundamental 
error;  that  it  should  be  reversed  and  the 
cause  remanded  in  order  that  the  real  rights 
of  the  parties  might  be  adjudicated  in  accord- 
ance with  estabUahed  prindples  in  thin  Juris- 
diction.   I  therefora  dlaent. 
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Mccormick  v.  badham.  (6  oiv.  845.) 

(Supreme  Oourt  of  Alabama.     Oct.  23,  1919. 
On  Reheatins,  Dec.  .24,  1919.) 

1.  Corporation*  <8=9l2l(4)— Coaat  dofeetlve  as 
unblgnon  In  reforrlng  to  price  of  stock. 

In  assumpait  for  breach  of  an  agreement 
to  accoQQt  for  the  proceeds  of  corporate  stock 
in  which  plaintiff  daimed  an  interest,  a  connt 
which  in  referring  to  the  price  of  the  stodc  did 
so  indiscriminately  is  open  to  demurrer,  where 
it  could  not  be  told  whether  the  averment  had 
reference  to  the  i>ar  value  or  the  alleged  sale 
price. 

2.  Appeal  and  error  ^=9 1 040  (4)— Where  all  Is- 
sues were  presented  by  another  count,  sus- 
taining of  demurrer  to  count  Immaterial. 

The  sustaining  of  a  demurrer  to  one  connt 
in  assumpsit  was  immaterial,  where  every  is- 
sue presented  by  such  connt  was  raised  by 
others,  and  no  evidence  would  be  admissible  un- 
der the  defective  connt  not  receivable  under  the 
others. 

3.  Contrasts  «s»8S— Written  contraet  Imports 
oonslderatlon. 

A  written  contract  imports  a  consideration, 
and  it  is  not  necessary  that  the  true  considera- 
tion be  shown. 

4.  Corporations  «=»l  1 6— Surrender  of  riobts 
under  prior  contract  ponslderatioa  for  latar 
eontraot  to  purchase  stock. 

Th.e  surrender  of  plaintiff's  rights  nnder  a 
former  contract  whereby  he  was  to  be  allowed 
to  acquire  shares  of  stock  in  a  corporation,  the 
shares  to  be  paid  for  in  dividends,  is  sufficient 
consideration  for  a  contract  whereby  defend- 
ant was  to  sell  the  stock  and  account  to  plain- 
tiff for  the  shares  in  which  be  had  an  interest. 

6.  Corporations  «=>I2I(5)  — In  assumpsit  for 
breach  of  oontraot  to  account  for  proceeds  of 
stock  sold,  letters  ud  other  evidoaoe  hold 
not  admissible. 
Where,   on  plaintiff's   entering  the  service 
of  a  corporation,  defendant,  a  large  stockhold- 
er, agreed  to  sell  plaintiff  certain  shares,  pay- 
ment to  be  made  out  of  dividends,  and  plain- 
tiff  asserted  that   on   his   agreement  for   sale 
of  his  shares  with  defendant's  remaining  stock, 
defendant  was  to  account  for  the  difference  be- 
tween par  and  sale  price,  a  letter  from  defend- 
ant not  referring  to  the  transaction  was  not 
admissible,  nor  was  evidence  concerning  defend- 
ant's other  attempts  to  sell  or  conversations 
between  the  parties,  relative  to  sale  before  dec- 
laration of  dividends. 

6.  Corporations  «3l2l(7)— Plalntirs  right, 
oa  aocouBtlng  by  defendaat  for  his  sale  of 
stock  contraeted  to  be  sold  to  plalatlff, 
•tated. 

Where  plaintiff  was  entitled  to  purchase 
corporate  stock  from  defendant  at  par,  and,  on 
Ms  agreement  to  defendant's  sale  to  another, 
defendant  agreed  to  account,  the  value  of  plaiii- 
tiff's  inchoate  right  was  not  affected  by  the 
fact  that  the  shares  might  have  been  disposed 
of  to  others  at  different  prices. 
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7.  Appeal  and  error  «=»  1058(1)— Exclusion  of 
evIdoRoe  barmlass  In  view  of  that  admitted. 

In  assumpsit  for  breach  of  defendant's 
agreement  to  account  for  difference  between 
par  and  sale  price  of  corporate  stock  which 
plaintiff  had  the  right  to  purchase,  where  plain- 
tiff was  allowed  to  testify  generally  as  to  the 
value  of  the  stock,  the  exclusion  of  other  evi- 
dence was  harmless. 

8.  Corporations  iS=3l2l  (6)— On  suit  for  breach 
of  contract  to  account  for  sale  of  stock  plain- 
tiff purchased,  Instructions  as  to  damages  held 
correot. 

Where  plaintiff  purchased  stock  owned  by 
defendant,  agreed  to  defendant's  sale  thereof  on 
his  accounting,  etc.,  instructions  that  if  plaintiff 
did  not  agree  to  rescission  he  could  recover  the 
difference  between  par  and  the  sale  price  or 
the  reasonable  market  value  not  exceeding  it 
held  correct. 

9.  Corporations  «=3l2l(6)  — la  suit  against 
seller  for  breach  of  contract  to  account  for 
stock  sold  with  buyer's  oonssnt  Instruotion 
held  properly  refused  as  confusing. 

Where  defendant  agreed  to  sell  plaintiff  cor- 
porate stock  and  plaintiff  consented  to  sale 
thereof  to  another,  a  request,  in  an  action  for 
breach  of  defendant's  agreement  to  account 
therefor  that  according  to  the  terms  of  thb 
original  agreement  plaintiff  could  purchase  the 
stock  though  the  dividends  were  not  enough 
to  pay  therefor,  held  properly  refused  as  con- 
fusing if  not  misleading. 

10.  Corporations  «=al2t (6)  —  Instruction  In 
suit  for  breach  of  contract  to  account  for 
stock  sold  properiy  refused  for  omission  of 
fact  for  consideration. 

Instruction,  in  an  action  for  breach  of 
agreement  to  account  for  proceeds  of  sale  of 
stock  sold  with  the  buyer's  consent  to  another, 
held  properly  refused  because  omitting  for  con- 
sideration the  fact  defendant  was  merely  to 
include  the  stock  with  other  shares  and  re- 
quiring payment  regardless  of  the  amopnt  re- 
ceived. 

11.  Corporations  ®=>i  18  —  Purchaser  under 
agreement  held  entitled  to  stock  only  when 
paid  out  of  dividends. 

Where  it  was  agreed  that  plaintiff  on  be- 
coming connected  with  a  corporation  might  pur- 
chase shares,  payment  to  be  made  out  of  divi- 
dends, plaintiff  could  not  become  entitied  to 
the  shares  by  any  other  mode  of  payment. 

12.  Corporations  «=»I2I  (6) —  Instruction  held 
to  properly  state  defendant's  duty  to  enforce 
oontraot  of  sale  for  benefit  of  plaintiff. 

In  a  suit  for  breach  of  agreement  to  ac- 
count for  stock  which  plaintiff  was  entitled  to 
purchase  from  defendant  and  agreed  defend- 
ant might  sell,  and  account  for  the  proceeds, 
an  instruction  properly  stated  that  it  was  de- 
fendant's duty  to  enforce  the  contract  of  sale 
for  plaintiff's  benefit  only  in  the  event  he  had 
agreed  to  sell  and  setUe  with  plaintiff  for  its 
value  on  agreed  basis. 
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13.  New  trial  «=3l48(l)— Jorer  may  not  tes- 
tify to  eoourreiioeB  in  dellberatlem. 

On  grounds  of  public  policy,  a  jnror  on  mo- 
tion for  new  trial  may  not  testify  as  to  what 
transpired  during  the  dellberationB  of  the  ]ury, 
bat  a  juror's  affidavit  as  to  extraneous  facts 
which  may  hare  influenced  the  verdict,  may  be 
received. 

14.  Trial  4=9307(3)— Docamentary  evidenee, 
though  not  Introduoed  In  evidence,  proper  for 
Jury  to  carry  to  Juryroom. 

In  an  action  for  breach  of  an  agreement 
to  account  for  shares  of  stock  which  plaintiff 
was  entitled  to  buy  from  defendant  payment 
to  be  made  out  of  dividends,  where  dtfendant 
who  sold  plaintiff's  stock  denied  any  agreement 
to  account,  etc.,  held,  as  the  original  agreement 
was  made  when  plaintiff  entered  the  corpora- 
tion's service,  that  reports  of  the  corporation's 
finances,  and  letters  by  plaintiff  on  the  subject, 
were  not  only  admissible  but  were  proper 
for  the  jury  to  take  for  use  in  their  delibera- 
tions, and  so  the  taking  of  such  documents  by 
the  jury  to  the  juryroom  was  not  error,  re- 
gardless of  whether  they  were  formally  admit- 
ted. 

15.  Trial  €=3307(3)— Counsel  should  examine 
documents  proposed  to  be  sent  Jury. 

It  is  the  duty  of  counsel  to  examine  docu- 
ments proposed  to  be  sent  the  jury  for  use 
in  their  deliberations. 

16.  Trial  «s>307(3>— Documents  may  be  deliv- 
ered to  Jary  where  they  wMId  otherwise 
have  to  take  notes. 

Documentary  evidence  containing  state- 
ments as  to  finances  of  a  corporation  may  be 
properly  delivered  to  the  jury,  where  the  Ju- 
rors to  have  benefit  of  the  computations  would 
otherwise  be  forced  to  take  notes. 

On  Rehearing. 

17.  Assumpsit,  action  of  4=s5 — Common  conatc 
proper  as  to  executed  aoreement 

While  in  case  of  an  express  agreement  re- 
covery cannot  be  had  on  implied  agreement,  a 
plaintiff  may  plead  the  common  counts  where 
the  contract  is  executed  and  nothing  but  pay- 
ment of  money  remains. 

18.  Witnesses  <S=»4 1 4(1)— Letters  held  admis- 
sible as  corroborating  evidence  In  action  for 
breach  of  agreement  to  aooount  for  sale  of 
stock. 

Where  plaintiff  who  was  entitled  to  pur- 
chase corporate  stock  claimed  that  he  agreed 
defendant  might  sell  such  stock  with  other 
shares  and  account  for  the  proceeds,  letters 
written  by  defendant  adverting  to  the  sale  were 
admissible  as  tending  to  corroborate  plaintliFs 
testimony  denied  by  defendant. 

Appeal  from  Circuit  Oonrt,  Jtitenoa  Coaa- 
ty:    Romain  Boyd,  Judge. 

Action  by  A.  H.  McCormlck  against  H.  U 
BaSbam  In  assumpelt  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

See,  also,  201  Ala.  210,  77  South.  736. 


The  third,  fonrth,  fifth,  Bizth,  and  seventh 
counts  were  Qie  common  counts.  The  tblr- 
teenth  count  waa  as  follows: 

The  plaintiff  further  claims  of  the  defendant 
the  sum  of  $10,000  as  damages  for  a  breach 
of  contract,  for  that  whereai  on,  to  wit,  the 
7th  day  of  July,  1904,  the  plaintiff  and  defend- 
ant entered  into  a  written  contract  in  words 
and  figures  as  follows: 
"State  of  Alabama,  Jeffere(m  County, 

"This  agreement  made  and  entered  into  be- 
tween H.  L.  Badham  and  A.  H.  McCormi<A 
this  7th  day  of  July,  1904,  witneaseth: 

"That  A.  H.  McOormick,  of  Birmingham.  Ala., 
and  the  Dorchester  Lumber  Company,  Badham, 
S.  C,  have  entered  into  a  certain  contract  as 
to  his  connection  with  and  services  to  said 
Dorchester  Lumber  Company,  to  which  contract 
this  agreement  is  made  a  part. 

"It  is  understood  and  agreed  by  and  between 
H.  L.  Badham  and  A.  H.  McCk>nnick  that  as 
a  part  of  said  contract  H.  L.  Badham  will  sell 
to  A.  H.  McCormick  $4,500.00  of  stock  of  said 
Dorchester  Lumber  Company,  to  be  paid  for  in 
dividends  or  earnings  of  said  Dorchester  Lum- 
ber Company  after  its  present  indebtedness  of 
approximately  $76,000.00  has  been  discharged, 
and  that  purchase  price  of  said  stock  shall  bear 
interest  at  6  per  cent  only  after  said  dividends 
begin  to  accrue. 

"It  is  further  understood  and  agreed  that  in 
the  event  H.  L.  Badhank  should  desire  to  sell 
his  interest  in  said  Dorchester  Lumber  Com- 
pany within  two  years  from  date  he  shall  have 
option  of  purchase  of  said  $4,600.00  of  stock 
held  by  A.  H.  McCormick  for  the  sum  of  $2,- 
500.00. 

"It  is  further  understood  and  agreed  tiiat  in 
the  event  A.  H.  McCormick  shonld,  of  his  own 
accord,  sever  his  connection  with  the  Dor- 
chester Lumber  Company,  within  two  years 
from  date  he  shall  surrender  said  $4,600.00  of 
stock.  H.  L.  Badham. 

"A.  H.  McCormick. 

"Witness;   A.  L.  Peace." 

The  plaintiff  avers  that  by  said  contract  de- 
fendant agreed  to  sell  plaintiff  45  shares  of  the 
stock  of  said  company  at  the  par  value  and 
price  of  $100  each  to  be  paid  as  therein  speci- 
fied, and  that  at  the  time  of  execution  of  the 
foregoing  contract  the  defendant  was  the  owner 
of  500  shares,  of  the  par  value  of  $100  each, 
of  the  capital  stock  of  the  said  Dorchester  Lum- 
ber (Company,  and  the  defendant's  brother,  one 
V.  C.  Badham,  owner  of  the  remaining  stock  of 
said  company,  consisting  of  500  shares;  and 
the  said  Dorchester  Lumber  Company  had  en- 
tered into  a  contract  with  the  plaintiff  for 
services  to  be  rendered  by  plaintiff  to  said 
coSspany  for  a  term  of,  to  wit,  tiiree  years, 
which  was  the  said  contract' With  the  said  com- 
pany refereed  to  in  said  'contract,  and  the  de- 
fendant, in  order  to  induce  the  plldntiff  to  enter 
the  services  of  said  company,  entered  into  the 
said  contract  with  the  plaintiff  above  set  oat. 

The  plaintiff  avers  that  the  making  of  the 
said  contract  by  the  plaintiff  with  the  Dor- 
chester Lumber  Company  for  sernoe  was  the 
consideration  for  the  making  of  the  said  con- 
tract above  set  out  by  the  defendant  with  the 
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pUintiff;  and  the  plaintiff  further  arer*  that, 
to  wit,  ill  the  month  of  Febroary,  1907,  the  de- 
fendant, who  then  atOl  held  in  his  posBession 
the  certificate*  or  certificate  of  said  $4,500  of 
stock  in  the  Dorchester  Lnmber  Company  con- 
sisting of  45  shares  wUcb  he  contracted  to 
sell  the  plaintiff  in  the  said  written  contract, 
informed  the  plaintiff  that  he  was  then  on  a 
trade  '«nth  his  said  brother,  V.  C.  Badham,  to 
sell  him  the  500  siiares  of  stock  in  said  com- 
pany then  standing  in  his  name,  including  the 

45  shares  sold  to  plaintiff,  at  and  for  the  price 
of  $100,000,  which  was  at  the  price  of  $200 
a  share,  and  the  defendant  then  asked  and  ob- 
tained the  plaintiff's  consent  to  include  the  said 

46  shares  which  defendant  had  sold  to  the 
plaintiff  in  said  sale,  and  in  consideration  there- 
of the  defendant  agreed  with  the  plaintiff  to 
account  to  the  jdaintiff  or  to  settle  with  the 
plaintiff  for  the  price  at  which  the  said  stock 
was  sold  to  the  said  V.  O.  Badham. 

And  the  plaintiff  avers  that  the  defendant  did 
thereafter  daring  the  year  1907  close  the  said 
trade  for  the  sale  of  the  said  600  shares  of 
stock  in  the  said  company  to  the  said  V.  O. 
Badham,  at  and  for  the  price  of  $200  a  share, 
and  the  defendant  was  paid  a  large  part  of 
the  purchase  money  therefor,  and  the  defendant 
failed  and  rinsed  and  still  fails  and  refuses  to 
acconat  to  the  plaintiff  for  said  stock,  and  has 
fsiled  and  refused  and  still  fails  and  refuses  to 
settle  with  the  plaintiff  for  the  said  stock  or 
the  price  for  which  it  was  sold  to  the  said 
brother,  V.  O.  Badham,  or  for  the  Talue  of 
said  ato^. 

Plaintiff  avers  that  he  fnlly  performed  said 
contract  for  services  with  the  DonAester  Lum- 
ber Company,  referred  to  in  the  contract  for 
the  sale  of  the  said  stock  to  him  by  the  de- 
fendant, and  remained  with  and  in  the  services 
of  the  said  company  for  the  full  term  of  the 
said  contract,  to  wit,  three  years,  aad  perform- 
ed an  the  duties  devolving  upon  him  thereun- 
der. 

The  fonrteenth  count  contains  the  same 
words  as  count  13  down  to  and  including  tbe 
words  "entered  Into  tbe  said  contract  with 
tbe  plaintur  set  out  above,"  where  the  said 
words  first  occur  together  therein,  and  adds 
the   following: 

Tbe  plaintiff  avers  that  the  maldng  of  the 
said  contract  by  tbe  plaintiff  with  the  Dor- 
chester liomber  Company  for  services  wss  the 
consideration  for  maldng  of  the  said  contract 
above  set  oat  by  the  defendant  with  the  plain- 
tiff, and  the  plaintiff  further  avers  that,  to  Vdt, 
in  the  month  of  February,  1007,  the  defendant, 
who  then  and  still  held  in  his  possession  the 
certificates  or  certificate  for  said  $4,500  of 
stock  in  the  Dorchester  Lumber  Company  con- 
sisting of  45  shares  which  he  contracted  to  seU 
the  plaintiff  in  said  written  contract,  informed 
the  plaintiff  that  he  was  then  on  a  trade  with 
his  brother,  T.  C.  Badham,  to  sell  him  the  500 
slutres  of  stock  in  said  company  then  standing 
in  his  name,  including  the  46  shares  sold  to 
plaintiff,  at  and  for  the  price  of  $100,000,  which 
waa  the  price  of  $200  a  share,  and  the  de- 
fendant then  asked  and  obtained  the  plaintiff's 
consent  to  indude  the  said  46  shares  which 
defendant  had  sold  to  plaintiff,  in  said  sale, 
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and  in  consideration  thereof  the  defendant 
agreed  with  the  plaintiff  to  account  to  the  plain* 
tiff  or  to  settle  with  tbe  plaintiff  for  the  said 
stock,  meaning  the  value  thereof,  not  exceeding 
the  price  at  which  it  was  sold. 

And  the  plaintiff  avers  that  the  defendant 
did  thereafter  during  the  year  1907  dose  the 
said  trade  for  the  sale  of  the  said  46  shsres 
of  stock  in  the  said  company  to  the  said  V. 
C.  Badham,  at  and  for  the  price  of  $200  a 
share,  and  the  defendant  was  paid  a  large  part 
of  the  purchase  money  therefor,  and  the  de- 
fendant failed  and  refused  and  still  fails  and 
refuses  to  settle  with  the  plaintiff  for  the  said 
stock  or  the  price  for  which  it  waa  sold  to  the 
said  brother,  V.  0.  Badham,  or  for  the  value 
of  said  stock. 

Plaintiff  avers  that  he  fully  performed  his 
said  contract  for  services  with  the  Dorchester 
Lumber  Company  referred  to  in  the  contract 
for  the  sale  of  the  said  etoA  to  him  by  tEe 
defendant,  and  remained  with  and  in  the  serv- 
ices of  the  said  company  for  the  full  term  of 
the  said  contract,  to  wit,  three  years,  and  per- 
formed all  duties  devolving  upon  him  there- 
under. 

The  following  are  the  charges  referred  to 
in  the  opinion: 

A.  If  the  plaintiff  is  entitled  to  recover  in 
this  action,  and  you  find  from  the  evidence  that 
the  defendant  could  have  realized  the  sum  of 
$200  per  share  by  enfordng  the  contract  for 
the  sale  of  the  stock  to  V.  C.  Badham,  and  yon 
further  find  from  the  evidence  that  the  defend- 
ant, in  April,  1908,  and  the  said  V.  C.  Badham 
rescinded  the  contract  made  by  V.  O.  Badham 
for  the  purchase  of  the  said  500  shares  of  stock 
from  H.  L,  Badham,  and  that  the  plaintiff  did 
not  consent  to  the  resdssion,  then  the  meas- 
ure of  damages  which  the  plaintiff  would  be 
entitled  to  recover  would  be  the  sum  of  $200 
per  share,  less  the  amount  due  the  defendant 
from  the  plaintiff  for  the  purchase  of  said  $4,- 
500  of  stock.  Whatever  sum  the  plaintiff  may 
have  been  entitled  to  recover  from  the  defend- 
ant in  1007  will  draw  interest  at  the  legal 
rate  of  South  Carolina  up  to  the  present  time. 

B.  If  you  find  from  the  evidence  in  this  case 
that  the  plaintiff  is  entitled  to  recover,  and  you 
farther  find  from  the  evidence  that  the  defend- 
ant and  the  said  V.  C^  Badham  rescinded 
the  contract  for  the  purchase  of  the  said  500 
shares  of  stock  by  the  said  V.  C.  Badham  from 
H.  L.  Badham,  without  the  consent  of  the  plain- 
tiff, and  you  are  not  further  satisfied  from  the 
evidence  that  tbe  defendant  could  have  realized 
the  sum  of  $200  per  share  or  any  fixed  sum 
by  enforcing  the  contract  against  V.  C.  Bad- 
ham, then  the  measure  of  damages  which  the 
plaintiff  would  be  entitled  to  recover  from  the 
defendant  would  be  a  fair  and  reasonable  mar- 
ket value  (not  to  exceed  the  sum  of  $200  per 
share)  of  tbe  said  stock'  in  the  year  1007,  less 
the  amount  due  tbe  defendant  for  the  pur- 
chase price  of  said  $4,600  of  stock.  Whatever 
sum  the  plaintiff  may  have  been  entitled  to  re- 
cover from  the  defendant' in  1907  will  draw 
interest  at  the  legal  rate  of  South  Carolina 
from  the  time  when  it  was  payable  ap  to  the 
present  time. 

D.  If  the  defendant  included  the  45  shares 
of  stock  in  question  in  a  sale  of  bis  holdings 
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tn  the  Dorchester  Lniuber  Companr,  whether 
the  said  stock  waa  actoally  delivered  to  the 
purchaser  or  not,  then  the  defendant  became 
liable  to  the  plaintiff  for  the  difference  between 
the  amount  then,  due  the  defendant  as  imrchase 
money  for  the  4S  shares  and  the  reasonable 
market  value  of  the  stock  at  that  time,  which 
amount  shonld  draw  interest  at  the  legal  rate 
of  South  Carolina,  7  per  cent,  per  annum,  from 
the  time  when  the  defendant  became  liable  to 
the  plaintiff  therefor  up  to  the  present  time. 

E.  According  to  the  terms  of  the  written 
contract  of  date  July  7, 1904,  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  acquired  a 
certain  interest  in  or  right  to  the  stock  there- 
in mentioned;  and  by  virtue  thereof  the  plain- 
tiff had  a  right  during  his  term  of  service  with 
the  Dorchester  Lumber  Company  to  pay  the 
purchase  price  for  the  said  stock,  whether  the 
dividends  or  earnings  of  the  company  had  been 
sufficient  to  pay  any  part  of  the  purchase  mon- 
ey or  not. 

F.  If  the  defendant  in  or  about  the  month  of 
February,  1907,  informed  the  plaintiff  that  he 
was  on  a  trade  with  his  brother,  V.  C.  Badham, 
to  sell  him  500  shares  of  stock  in  the  Dor- 
chester Lumber  Company,  which  included  the 
46  shares  sold  to  the  plaintiff  by  the  defendant, 
under  the  contract  bearing  date  of  July  7, 
1904,  and  that  the  price  for  which  he  was 
about  to  sell  the  said  stock  to  the  said  V.  C. 
Badham  was  $200  per  share,  and  that  the 
defendant  asked  and  obtained  the  plaintiff's 
consent  to  include  the  45  shares,  which  the 
defendant  had  contracted  to  sell  the  plaintiff, 
in  said  sale,  and  agreed  to  settle  with  the 
plaintiff  for  the  price  of  said  stock,  and  that  the 
defendant  thereafter  did,  during  the  year  1907, 
close  said  trade  for  the  sale  of  the  said  500 
shares  of  stock,  to  the  said  V.  G.  Badham  at 
and  for  the  price  of  $200  per  share,  and  that 
the  defendant  was  paid  a  large  part  of  the  pur- 
chase money  therefor,  then  the  defendant  be- 
came liable  to  the  plaintiff  for  the  value  of 
said  45  shares  of  stock,  less  the  amount  of 
$4,500  due  the  defendant  for  the  purchase  mon- 
ey thereof. 

Charges  A  and  B  were  given,  and  charges 
D,  B,  and  F  were  refused. 

The  following  are  the  cliarges  referred  to 
by  numbers: 

(11)  Under  the  agreement  of  July  7,  1904, 
between  plaintiff  and  defendant,  which  has  been 
introduced  in  evidence,  plaintiff  would  have 
been  entitled  to  the  $4,500  of  stock  in  the  Dor- 
chester Lumber  Company  when  paid  for  out  of 
the  dividends  or  earnings;  under  the  undisputed 
evidence  nothing  was  paid  therefor  by  way  of 
dividends  or  earnings,  and  plaintiff  did  not  be- 
come entitied  thereto. 

(16)  There  would  be  no  duty  on  part  of  the 
defendant  to  enforce  the  originid  contract 
with  Y.  O.  Badham,  if  you  believe  from  the 
evidence  there  was  such  a  contract,  unless  you 
further  find  that  defendant  had  agreed  to  sell 
the  $4,600  of  stock  to  V.  C.  Badham  and  had 
agreed  with  plaintiff  to  settle  with  plaintiff  for 
its  value  or  on  some  other  basis. 

These  charges  were  given  for  defendant 
The  affidavlta  referred  to  in  the  opinion  are 
as  follows: 


Jamei^  A.  llitchell,  first  being  duly  sworn, 
deposes  and  says:  That  he  is  the  attorney  for 
the  plaintiff,  in  the  case  of  A.  H.  McCorinidc 
V.  Henry  li.  Badham,  and  that  he  acted  as 
such  attorney  in  the  trial  of  said  cause  before 
Judge  Boyd  in  the  circuit  court  of  Jefferson 
county,  Ala.,  beginning  June  17,  1918,  and  end- 
ing June  19,  1918.  That  neither  one  of  the 
following  three  papers  which  are  attached  here- 
to was  introduced  in  evidence  on  trial  of  said 
cause,  namely:  A  letter  from  A.  H.  McGormidc 
to  Henry  L.  Badham,  dated  March  9,  1906; 
a  statement  of  Dorchester  Lumber  Company, 
dated  May  31,  1904;  and  a  balance  sheet  of 
the  Dorchester  Lumber  Company,  dated  Febru- 
ary 28,  1907.  That  said  three  papers  which 
are  hereto  attached  were  included  in  the  batch 
of  papers  handed  affiant  by  W.  L.  Tate,  bailiff 
and  deputy  derk  in  Judge  Boyd'a  division  of 
said  court  on  June  19,  1918,  a  few  minutes 
after  the  verdict  was  returned  in  said  cause; 
and  the  said  three  papers  are  the  ones  refer- 
red to  by  Wm.  H.  Hayden  in  bis  affidavits  here- 
to attached  as  having  been  taken  to  the  jury 
room  by  the  jury  in  said  cause  upon  their 
retirement,  and  also  referred  to  by  each  of 
the  other  affiants  whose  affidavits  are  hereto 
attached,  namely,  W.  L.  Tate,  L.  A.  Keene, 
A.  W.  Brazelton,  and  W.  K.  Shans.  That  this 
affiant,  James  A.  Mitchell,  did  not  consent  to 
the  taking  out  of  said  papers  by  the  jury,  and 
he  did  not  know  that  said  papers  were  taken 
to  the  jury  room  when  the  jury  retired  to  find 
their  verdict  in  said  cause,  and  he  first  learned 
that  the  said  three  papers  had  been  taken  out 
by  the  jury  when  the  said  W.  L.  Tate  gave 
him  the  batch  of  papers,  after  the  jury  report- 
ed the  verdict  in  the  said  cause. 

August  Benners,  being  duly  sworn,  deposes 
and  says:  That  he  was  one  of  the  attorneys 
of  the  defendant  on  the  trial  of  the  above-styled 
cause  which  began  on  July  17,  1918,  before 
Judge  Boyd.  That  the  letter  from  plaintiff  to 
defendant  dated  at  Badham,  S.  C,  March  9, 
1906,  and  a  statement  of  the  Dorchester  Lum- 
ber Company,  dated  May  SI,  1904,  and  a  bal- 
ance sheet  of  the  Dorchester  Lumber  Company, 
dated  February  28,  1907,  were  both  exhibited 
to  the  witness  Reed  and  the  witneas  McCor- 
mick,  and  were  used  by  them  in  giving  testi- 
mony. That  each  of  said  witnesses  was  inter- 
rogated at  length  about  said  statement  and 
balance  sheet,  and  the  witness  McCormick  was 
examined  at  length  about  said  letter  dated 
March  9,  1906.  That  aU  of  said  documents 
were  used  by  both  counsel  in  the  examination 
of  witness  during  the  trial,  and  that  at  the 
conclusion  of  the  trial,  just  before  the  jury 
retired,  affiant  suggested  to  plaintiffs  attor- 
ney, in  the  presence  of  the  court,  that  such  pa- 
pers as  were  not  to  go  to  the  jury  be  taken 
from  the  '  file.  Thereupon  plaintilTa  attorney 
took  one  letter,  which  attorneys  were  not  cer- 
tain had  been  introduced,  from  the  file,  and 
plaintiff's  attorney  made  no  comment  or  ob- 
jection about  any  of  the  other  papers  being 
handed  to  the  bailiff,  induding  the  dommenta 
referred  to  above. 

James  A.  Mitchell,  first  being  duly  sworn, 
deposes  and  says,  in  reply  to  the  affidavit  of 
Augustus  Benners:  That  counsel  for  the  plain- 
tiff did  not,  except  in  a  minor  particniu',  ex- 
amine any  witness  in  regard  to  anj  one  of 
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the  three  papers  In  qnestion  that  were  taken 
out  bf  the  jury  .bat  not  introduced  in  evidence. 
That  plaintiff's  attorney  did  not  know  that  any 
one  of  said  three  pap«rs  were  before  the  court 
•t  the  time  inquiry  was  made  as  to  what  papers 
should  not  be  taken  out  by  the  Jury.  That 
counsel  for  the  plaintiS  the  affiant,  knew  that 
the  defendant  had  not  introduced  any  docu- 
mestaiy  evidence  on  said  trial,  and  had  verified 
lis  recollection  by  asking  the  court  stenogra- 
pher for  his  recollection  that  morning  before 
the  arguments  began,  and  the  only  papers  that 
affiant  saw  laid  before  the  court  to  be  sent 
out  to  the  jury  were  those  introduced  by  plain- 
tiff. That  some  question  had  arisen  prior  to 
that  time  as  to  whether  one  certain  letter 
had  been  introduced  by  plaintiff,  and  the  par- 
ties were  unable  to  (et  the  first  stenographer 
who  acted  in  said  cause,  and  both  the  counsel 
for  the  defendant  and  the  court  said  their  rec- 
oHection  was  that  it  baa  been  excluded.  There- 
upon said  letter  was  taken  from  those  to  be 
taken  out  by  the  jury.  Another  paper  had  been 
introduced  in  evidence  by  plaintiff  and  was 
attached  to  several  papers  which  were  not  in- 
troduced, and  the  court  decided  to  detach  from 
those  not  introduced,  which  was  done  by  the 
court  Ftaintiff's  attorney  at  no  time  after  the 
argument  In  said  trial  saw  either  one  of  the 
three  papers  mentioned  in  the  sixteenth  ground 
for  new  trial,  and  did  not  know  that  they  were 
laid  on  the  judge's  bench  or  handed  to  the 
bailiff,  and  did  not  know  they  were  handed 
,to  the  jury.  Defendant's  attorney  did  not  ex- 
hibit to  affiant  any  one  of  the  three  papers 
and  did  not  consult  him  about  the  same. 

A.  W.  Braselton,  one  of  the  court  reporters, 
made  an  affidavit  that  while  he  was  reporting 
none  of  the  papers  were  introduced  in  evi- 
dence, to  wit:  Letter  from  McOormick  to  Bad- 
ham,  March  9,  1904;  statement  Dorchester 
Lumber  Company,  dated  May  31,  1904;  bal- 
ance sheet  Dorchester  Lumber  Company,  dated 
February  28,  1907. 

W.  K.  Schanz,  another  court  reporter,  made 
a  similar  affidavit  as  to  the  same  papers. 

Also  L.  A.  Keene,  another  court  reporter, 
made  a  similar  affidavit  as  to  the  same  papers. 

One  by  W.  L.  Tate,  tending  to  support  Mitch- 
ell as  to  the  letter  dated  March  9,  1904,  from 
McOormick  to  Badham. 

W.  H.  Hayden  made  an  affidavit  that  the 
papers  referred  to  in  Mitchell's  affidavit  were 
taken  to  the  jury  room  by  the  jury,  and  that 
Eomc  of  them  were  examined  by  some  members 
of  the  jury. 

William  Odum,  another  member  of  the  jury, 
made  affidavit  that  before  reaching  and  signing 
a  verdict  in  the  case  none  of  these  papers  were 
read  to  or  discussed  by  the  jury,  and  that  if 
they  were  examined  he  failed  to  learn  of  it 

James  A.  Mitchell,  of  Birmingham,  for  ap- 
pellant 

Percy,  Benners  &  Bnrr  and  W.  K.  Terry, 
all  of  Birmingham,  for  appellee. 

THOMAS,  J.  This  is  the  third  appeal  In 
this  case.  The  several  trials  were  had  be- 
fore different  judges. 

On  the  first  appeal  the  ruling  of  the  trial 
court  was  sustained  on  demurrer  to  certain 
counts  of  the  complaint;    the  written  con- 
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tract,  on  which  t2ie  suit  was  sought  to  be 
maintained,  was  construed,  and  reversal  was 
had  for  the  giving  of  the  general  affirmative 
charge  for  defendant.  McOormick  v.  Bad- 
ham,  191  Ala.  839,  847,  67  South.  609. 

The  verdict  for  plaintiff,  on  the  second 
trial,  was  set  aside  on  motion  for  a  new  trial; 
and  that  Judgment  was  aiSrmed.  The  Chief 
Justice  declared  that,  although  the  seller 
agreed  to  sell  the  stock  of  the  plaintiff  buy- 
er to  a  third  person  and  to  accotmt  for  the 
stipulated  price  obtained,  and  later  made  a 
contract  with  such  third  person  rescinding 
the  contract,  in  the  absence  of  a  showing  as 
to  what  the  seller  would  have  realized  by 
forcing  the  third  person  to  perform,  or  that 
the  amount  stipulated  was  realized  by  the 
sale  made,  plaintiff  conld  only  recover  the 
market  value  of  the  stock.  McOormick  t. 
Badham,  201  Ala.  210,  77  South.  736. 

The  present  appeal  is  from  a  Judgment  fbr 
defendant.  In  plaintiff's  motion  for  a  new 
trial  it  Is  averred,  among  other  groonds,  that 
the  jury  Improperly  carried  with  them  to 
the  Jury  room  three  papers  which  had  not 
been  introduced  in  evidence,  which  said 
papers  had  a  bearing  on  the  issues  tn  the 
case  and  were  considered  by  the  jury  In 
arriving  at  a  verdict.  The  motion  was  over- 
ruled and  due  exception  reserved. 

[1, 2]  On  the  first  appeal  the  sufficiency  of 
the  twelfth  count  was  not  passed  upon,  since 
demurrer  thereto  had  been  overruled,  iio- 
Cormlck  t.  Badham,  191  Ala.  339,  346(5), 
67  South.  609.  In  counts  IS  and  14  plaintiff 
had  the  benefit  of  the  issue  of  fact  sought 
to  be  presented  by  the  twelfth  count.  That 
"the  defendant  agreed  with  the  plaintiff  to 
account  to  the  plaintiff  or  to  settle  with  the 
plaintiff  for  the  price  of  the  said  stock," 
without  other  essential  averment,  did  not 
clearly  disclose  to  what  the  words  "price  of 
the  said  stock"  referred;  that  is,  whether 
reference  was  made  to  the  market  value  of 
the  stock  or  the  amount  for  whidi  it  was 
purchased  by  plaintiff,  or  contracted  to  be 
sold  to  a  third  party.  The  word  "price," 
as  It  occurs  In  the  twelfth  count.  Is  made  to 
refer,  or  may  be  referred,  to  two  diffwent 
sums,  viz.,  defendant  agreed  to  sell  plaintiff 
4S  shares  of  the  stodi  of  said  company  at 
the  par  value  and  at  the  price  of  $100  each; 
and  defendant  agreed  to  sell  the  stock  to  V. 
0.  Badham  at  the  price  of  $200  a  share. 
Testing  the  count  by  its  weakest  averment, 
in  the  light  of  this  varying  use  of  the  word 
"price,"  it  was  subject  to  challenge  by  de- 
murrer. This  indeflnlteness  was  remedied 
in  count  13  by  the  averment  that  "defendant 
agreed  with  the  plaintiff  to  account  to  the 
plaintiff  or  to  settle  with  the  plaintiff  far 
the  price  at  which  the  said  stock  was  sold 
to  the  said  Y.  G.  Badham" ;  and  In  count  14 
by  the  averment  that  "the  defendant  agreed 
with  the  plaintiff  to  account  to  the  plaintiff  or 
to  settle  with  the  plaintiff  for  th«  said  stodi, 
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me&nluK  tbe  valae  thereof,  not  exceeding  the 
price  at  which  it  was  sold."  It  is  evident 
that  the  issue  of  fact  sought  to  be  presented 
under  count  12  was  afforded  plaintiff  in 
counts  13  and  14,  and  that  no  evidence  could 
have  been  introdnced  nnder  count  12  which 
was  not  introduced  under  the  two  latter 
counts. 

[S,  4]  There  was  a  consideration  imported 
by  the  written  contract  B.  B.  L.  &  P.  Ck).  v. 
UtUeton,  201  Ala.  141, 77  South.  665,  672-S74 ; 
Prudential  Casualty  Co.  y.  Kerr,  80  South.  97, 
90;  Georgia  Hmne  Ins.  Oo.  v.  Boykin,  187 
Ala.  360,  367,  84  South.  1012.  It  was  not  nec- 
essary that  plaintiff  prove  the  true  consider- 
ation for  that  ctHitract.  The  surrender  of 
rights,  indicated  on  former  appeal,  was  said 
to  constitute  the  consideration  for  the  al- 
leged new  parol  agreement  between  the  plain- 
tiff and  defendant  McGormick  v.  Badbam, 
lei  Ala.  839,  ^  (6),  67  South.  609.  This 
snlt  iB  founded  on  said  new  agreement  be- 
tween said  parties.  It  follows  that  the  ques- 
tion, "What  was  the  consideration  of  this 
contract?"  (the  written  contract  of  July  7, 
1904)  did  not  call  for  evidence  material  to 
a  controverted  issue  of  fact  as  presented  In 
counts  13  and  14. 

[S]  Ko  error  was  committed  in  not  permit- 
ting plaintiff  to  introduce  in  evidmce  the 
letter  (of  January  26,  1807)  from  defendant 
to  plaintiff.  It  contained  no  statement  bear- 
ing on  the  Issues  made  by  the  pleading.  The 
gravamen  of  the  complaint  was  that  defend- 
ant, by  agreement  with  plaintiff,  sold  or 
agi!«ed  to  sell  stock  of  the  Dorchester  Lum- 
ber Comitany  to  defendant's  brother,  V,  C. 
Badham,  and  to  include  In  the  sale  the  stock 
In  which  plaintiff  had  an  Interest,  and  that 
defendant  would  account  to,  plaintiff  for 
the  price  at  which  the  said  stock  was  sold  to 
the  said  Y.  O.  Badham.  If  ];dalntiff  had  any 
right  of  action,  it  was  based  on  this  complet- 
ed transaction  with  V.  C.  Badliam,  and  not 
on  the  right*  plaintiff  would  have  had  If  de- 
fendant had  otherwise  contracted-  for  the 
sale  of  the  «tock.  That  is  to  say,  it  was  im- 
material what  negotiations  defendant  had 
with  other  persons  tot  the  sale  of  the  stock. 
For  like  reason^  there  was  no  error  In  refus- 
ing to  allow  idaintifl  to  testify  of  his  conver-. 
sation  with  H.  L.  Badham  at  the  mill  rela- 
tive to  its  sale  through  one  Tucker  in 
Charleston.  Nor  was  that  matter  made  rele- 
vant by  the  statement  of  plaintiCTs  counsel 
that  defendant  (at  some  other  time)  went  to 
Charleston  for  tbe  purpose  of  negotiatiiig  a 
sale  of  the  stock  through  Tucker  to  Lindsay 
at  $200  a  share.  The  Irrelevancy  of  the  fore- 
going proposed  testimony  is  further  shown 
by  the  fact  that,  at  tbe  time  of  the  alleged 
oonversatim  sought  to  be  given  in  evidence, 
no  dividends  bad  been  declared  on  shares  of 
stock  in  said  lumber  company,  and  no  pay- 
ment had  been  made  by  plaintiff  to  defendant 
for  the  stock.  In  auestlon.    T^e  Indebtedness 


of  the  lumber  company  had  not  only  not  been 
canceled,  bat  had  largely  increased  from  the 
time  when  McCormlck  began  his  employmeot 
with  that  company. 

[I,  7]  The  measure  of  the  value  of  plain- 
tiff's "contingent,  inchoate,  contractual  right 
to  Impose  upon  Badham  the  obligation  to 
sell  the  stock  to  him"  (McCormlck  r.  Bad- 
ham, 191  Ala.  346  [6],  67  South.  609)  was 
not  affected  by  the  fact,  if  it  be  a  fact 
that  the  stock  could  have  been  disposed  of 
to  other  parties  than  V.  C  Badham  for  tbe 
same  or  a  different  price,  at  other  times. 
Of  this,  defendant's  counsel  aptly  observes: 

"It  is  one  thing  to  say  that  the  sarrender 
of  such  rights  (secured  by  the  written  con- 
tract) would  afford  consideration  for  a  new 
undertaking  (McCormlck  v.  Badham,  201  Ala. 
210,  77  South.  738),  *  •  •  and  say,  on  tbt 
other  hand,  that  they  had  an  actual  monetar; 
value  capable  of  measurement"  at  the  time  in 
question. 

This,  by  way  of  plaintilTs  effort  to  intro- 
duce evidence  tending  to  show  the  reasonable 
market  value  of  the  stock  at  other  times  than 
that  when  H.  L,  Badham  had  completed  tbe 
sale  of  said  stock  to  V.  C.  Badham.  How- 
ever, the  record  shows  that  plaintiff  was 
permitted  to  testify  that  its  fair  market  val- 
ue was  easily  $200  a  share.  If  the  court  had 
been  in  error  in  exdudlng  the  evidence  in 
question,  plaintiff  could  not  ask  more  than 
that  he  testify  generally  as  to  what  was  the 
fair  market  value  of  tbe  stock.  This  be  was. 
permitted  to  do. 

The  letter  of  H.  L.  Badham,  dated  Bir- 
mingham, Ala.,  3/5/07,  to  plaintiff  was  not 
material.  It  contained  no  offer  to  purchase 
or  confirmation  thereof,  no  disclosure  or  ad- 
miaslon  of  liability  on  plaintUTs  part  uncon- 
ditionally to  pay  plaintiff  for  the  45  sbareii 
of  stock  in  the  Dorchester  Lumber  Company. 
The  letters  of  December  24  and  28,  1907, 
were  properly  excluded,  They  do  not  tend 
to  show  liability  of  defendant  on  the  parol 
agreement  declared  ui>on.  It  may  be  the  let- 
ters would  be  competent  in  a  snlt  between 
McCormlck  and  Dorchester  Lumber  Company 
for  6  per  cent  of  the  earnings  of  that  com- 
pany as  a  part  of  plaintiff's  compensation  for 
services  rendered.  The  other  objections  and 
exceptions  made  and  reserved  on  introduc- 
tion of  evidence  have  been  considered  and 
are  without  merit 

[J]  Several  written  charges  were  requested 
by  plaintiff,  which  we  have  denominated 
A  to  F,  inclusive.  Oiven  charge  A  correctly 
states  the  measure  of  damages  under  the  nevr 
parol  agreement,  to  which  plaintiff  would  be 
entitled,  in  event  of  recovery — the  sum  of 
$200  per  share  less  the  amount  due  the  de- 
fendant for  the  purchase  price  of  the  stock, 
with  Interest  at  the  legal  rate  of  South  Car- 
olina to  the  time  of  the  trial.  Given  charge 
B  correctly  states  the  measure  of  damages 
where  there  was  a  rescission  of  the  sale  by 
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H.  Ij.  Badham  to  V.  0.  Badham  as  follows: 
"a  fair  and  reasonable  market  value  (not  to 
exceed  the  sum  of  $200  per  sbar^  of  the 
said  stock  in  the  year  1907,  less  the  amount 
due  the  defendant  for  the  purchase  price  of 
said  14,600  of  stock,"  with  Interest  at  the 
legal  rate  of  South  Carolina  from  the  time 
when  it  was  payable  up  to  tbe  present  time. 
Refused  charge  D,  to  a  contrary  effect,  was 
properly  refused. 

[9]  Charge  E,  not  in  conformity  to  the  is- 
sue made  by  the  jHeading,  was  properly  re- 
fused aa  confusing,  it  not  poeitirely  midead- 
ing. 

(1>1  Charge  F,  if  not  otherwise  faulty,  was 
refused  without  error  for  instructing  a  find- 
ing for  plaintiff  for  the  full  value  of  his 
stock,  at  $200  a  share,  less  the  amount  of 
$4,500  due  therefor,  regardless  of  what  de- 
fendant may  have  realized  or  collected  on 
its  sale  to  V.  C.  Badham.  That  is  to  say, 
the  alleged  new  parol  agreement  did  not  pro- 
vide that  the  defeadant  was  to  pay  plaintiff 
$200  per  share  for  tbe  stock,  but  was  merely 
to  include  plaintiff's  stock  In  the  sale  to  V. 
G.  Badham  and  to  account  to  McCormlck  for 
what  defendant  received  from  its  sale,  while 
tbe  charge  sought  to  instruct  a  finding  of 
$200  per  share  for  plalntUTs  stock,  U  the 
sale  was  made  to  Y.  C.  Badham,  regardless 
of  what  defendant  may  have  ctdlectedon  the 
whole  purchase  price. 

[11]  Under  tbe  evidence  the  court  propa^ 
ly  gave  the  general  affirmative  charge  for  de- 
fendant as  to  the  )n>mmon  counts.  And 
charge  11  was  properly  given  at  defendant's 
request.  The  undisputed  evidence  shows  that 
nothing  by  way  of  dividends  or  earnings  was 
or  had  been  paid  to  H.  L.  Badham,  nor  was 
the  stock  otherwise  paid  for  by  plaintiff; 
and  under  the  written  agreement  of  July  7, 
1904,  plaintiff  would  only  have  become  en- 
titled to  the  $4,500  of  8to<^  In  said  lumber 
company  when  the  same  was  paid  from  such 
d.lvidends  or  earnings. 

[12]  Given  charge  16  properly  stated  tbat 
it  was  defendant's  duty,  so  far  as  plaintiff  is 
concamed,  to  enforce  the  original  contract 
with  y.  C.  Badham  only  in  the  event  de- 
foidant  had  agreed  to  sell  the  $4,tS0O  worth 
of  stock  to  v.  C.  Badham,  and  further  agreed 
to  settle  with  plaintiff  for  its  value  on  an 
agreed  basis. 

[IS]  Tbe  sixteenth  ground  of  tbe  motion 
for  a  new  trial  is  tbat — 

'*The  Jury  improperly  took  with  them  to  the 
Jury  room,  when  they  retired  to  make  up  their 
retdict,  and  had  before  them  in  the  jnry  room 
with  other  documentary  evidence,  three  papers 
which  had  not  been  introduced  in  evidence, 
namely:  (a)  A  letter  from  plaintiff  to  defend- 
ant dated  at  Badham,  B.  O.,  March  9,  1906. 
(b)  A  statement  of  the  Dorchester  Lumber 
Company,  dated  May  31,  1904.  (c)  A  balance 
■beet  of  the  Dorchester  Lumber  Company, 
.dated  Feb.  28,  1907." 
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Counsel  for  plaintiff  says  of  tbe  letter, 
statemoit,  and  balance  sheet  In  question 
that— 

"The  evidence  as  to  the  value  of  tbe  com- 
pany's timber  lands  and  other  assets  did  not 
merely  go  to  the  measure  of  damages,  but  It 
was  material  in  determining  whether  or  nt>t 
tbe  plaintiff  was  entitled  to  recover  at  all; 
for  if  the  45  shares  of  stock  in  question  were 
worth  no  more  than  par,  then  the  plaintiff  could 
not  recover,  for  there  was  due  the  defendant 
for  purchase  money  for  tbe  stock,  $4,500." 

Mr.  Hayden,  in  his  affidavit,  declared  that, 
as  a  Juror  who  tried  this  cause  he  examined 
the  statement  of  May  SI,  1004,  and  balance 
sheet,  datod  February  28,  1907,  while  the 
case  was  under  consideration,  and  that  he 
saw  another  member  of  the  Jury  examine  the 
letter  of  March  9,  1906. 

A  Juror  may  not  testify  as  to  what  tran- 
spired In  the  deliberations  of  the  Jnry.  This 
is  forbidden  by  public  policy,  which  demands 
that  deliberations  of  th^  Jury  room  be  kept 
secret  Clay  v.  City  Council  of  Montgomery, 
102  Ala.  297,  302,  14  South.  046;  B.  R.  L. 
ft  P.  Co.  V.  Moore,  148  Ala.  116,  130,  42 
South.  1024;  Continental  Casnaltir  Co.  v. 
Ogburn,  186  Ala.  398,  4/06,  64  South.  619; 
Ala.  F.  ft  I.  Co.  V.  Rice,  187  Ala.  458.  463, 
66  South.  402 ;  Brister  v.  State,  26  Ala.  107, 
133 ;  Proffatt  on  Jury  Trial,  |  408 ;  Thomp- 
son ft  Merrlam  on  Juries,  f  363;  12  Am.  ft 
Eng.  Encyc.  of  Law  (Ist  Bd.)  318.  The  af- 
fidavit of  a  Juror  may,  however,  be  allowed 
to  show  extraneous  facts  which  may  have 
Influenced  their  verdict.  Clay  v.  City  Coun- 
cil of  Montgomery,  supra;  Ala.  F.  ft  1.  Co. 
V.  Rice,  supra. 

[14-16]  The  plaintiff  proved  the  extrane- 
ous fact  that  the  Jiiror  Hayden  examined  the 
balance  sheet  dated  February  28,  1907,  and 
tbe  statement  of  May  81,  1904,  in  tbe  Jnry 
room,  while  the  case  was  under  consideration 
by  the  Jury,  and  that  another  Juror  exam- 
ined the  letter  of  March  9,  1906.  As  to  the 
examination  of  the  letter,  statement  of  assets, 
and  balance  sheet  in  questlcm  by  other  Ju- 
rors, the  affidavit  of  the  foreman  of  the  Jur;p 
was  to  tbe  contrary  and  supported  tbe  yjot- 
diet 

Tbe  bill  of  ezcepdmis  shows  that  the  let- 
ter of  Mardi  0, 1906,  was  referred  to  by  Mr. 
McCormlck,  as  a  witness,  In  these  words: 

"I  wrote  that  letter  dated  March  8^  1906>  (re- 
ferring to  the  letter  shown  the  witoesa).  That 
la  in  my  handwriting.  If  it  is  so  stated  in 
that  letter,  I  guess  I  said,  'replying  to  yours, 
I  went  over  the  timber  acreage  with  Jacques, 
and  cut  oat  all  we  considered  wortlilesg  and  left 
17,494  acres  Dec.  Slst;  we  valued  this  at 
$7.60  per  acre.'  I  did  not  have  anything  to  do 
with  putting  tbe  figures  on  except  as  given  to 
me  I  put  them  on  the  books.  I  was  not  mis- 
teken  then  when  I  valued  this  land.  -  Jacques 
was  the  man  in  charge  of  the  timber.  I  did 
not  make  the  valuation.  I  did  not  Intend  to 
convey  the  idea.    When  I  said  'we,'  I  referred 
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to  the  DorctieBter  Lumber  Company.  That  tim- 
ber was  bought  at  different  prices.  In  some 
instances  we  valued  it  on  the  books  at  $7.50 
that  was  bought  at  $5." 

Tbe  witness  Beed  in  bla  testimony  referred 
to  tbe  letter  as  follows: 

"I  get  that  17,000  acres  of  timber  from  an 
inventory  on  a  letter  Mr.  Badham  showed  me; 
one  of  Mr.  McCormick's  letters,  saying  he  had 
17,000  acres  of  timber  in  1907.  And  the  books 
show  they  had  21,000  in  1004;  and  they  bought 
a  little,  bought  3,717  acres  of  timber,  making 
a  total  of  24,717  acres  of  timber  aU  told,  and 
they  had  according  to  a  letter  as  an  inven- 
tory in  1907,  17,000  acres.  This  letter  says 
17,494  left  on  December  81st.  So  that  a 
quantity  of  timber  less  by  4,000  acres  was 
valued  in  1007  at  $150,000,  and  had  a  value  in 
1S04  of  $28,000  in  round  figures." 

Thus  was  a  pertinent  part  of  tbe  letter  be- 
fore the  jury  by  plaintiff's  reference,  as  well 
as  by  reference  made  thereto  by  defendant's 
witness  Reed. 

Tbe  statement  of  February  28,  1907,  was 
referred  to  by  McCormlck  in  bis  evidence  as 
follows: 

"I  suppose  I  sent  H.  li.  Badham  that  state- 
ment (referring  to  a  statement  shown  the  wit- 
ness). It  is  not  in  my  handwriting.  That  at 
the  bottom  is  in  my  handwriting.  That  was 
the  balance  sheet,  February  28,  1907.  I  coufd 
not  say  it  was  sent  then;  it  was  sent  some  time 
after.  As  to  the  valuation  of  the  property 
shown  by  that  statement,  you  have  to  add  the 
earnings  of  the  business;  those  figures  change 
every  month.  They  varied  some  between  Feb- 
ruary and  September.  I  don't  know  that  they 
did  vary  $100,000.  I  would  be  afraid  to  say 
they  did  without  referring  to  the  papers.  They 
show  total  assets  of  a  value  in  September  of 
$475,000.  And  this  (the  one  of  February  28, 
1007)  shows  $406,000.  •  •  •  When  I  went 
there  I  made  up  a  statement,  and  that  statement 
showed  assets  approximately  amounting  to 
$207,000.  I  kept  the  books  in  the  meantime. 
And  I  claimed  to  have  a  contract  to  pay  me  5 
per  cent,  of  its  earnings.  And  while  my  state- 
ment when  I  went  there  showed  assets  of 
$207,000,  when  I  left  it  showed  assets  of  over 
$400,000,  and  I  wrote  tbe  company  was  about 
to  go  into  bankruptcy.  •  •  •  (A  written 
statement  was  here  shown  the  vritness.)  That 
is  in  my  handwriting.  That  shows  the  valua- 
tion of  the  timber  at  the  time  I  went  there  of 
$28,884.86.  (Another  sUtement  was  then 
shown  the  witness.)  That  is  the  statement  I 
checked  in  February,  1907,  and  that  shows  a 
valuation  of  timber  of  $159,360.80." 

Tbe  plaintiff,  as  a  witness,  on  cross-ezami- 
natlon  by  defendant  farther  referred  to  tbe 
statement  as  follows: 

"I  don't  quite  understand  without  going  to  the 
books  about  what  that  item  of  $15,000  in  state- 
ment of  February  28,  1907,  refers  to.  I  can't 
explain  this  memorandum  on  that  statement. 
This  points  to  the  accounts  receivable,  includ- 
ing charges.  I  won't  make  a  statement  about  it 
without  going  to  the  books.  I  do  not  know  that 
$15,000  is  the   $15,000  paid   Henry   Badham. 


I  don't  recall  any  other  item  H.  L.  Badham  was 
concerned  in.  I  don't  know  perfectly  well  there 
was  not  any  other.  I  can  explain  those  items 
If  yon  let  me  go  to  the  books,  but  I  cannot 
explain  it  from  that  sheet  That  was  for  Mr. 
Badham' 8  information  that  was  put  on  there, 
for  his  information  only." 

In  bis  testimony,  McGormick  makes  ref- 
erence to  tbe  statement  of  tbe  Dorchester 
Lumber  Company,  dated  May  31,  1904,  as 
fpUows: 

"I  made  a  trial  balance  showing  the  assets 
and  liabilities  each  month.  I  have  one  for  1904 
when  I  went  there,  and  one  for  September  30, 
1807,  when  I  left.  These  papers  (exhibiting 
certain  papers)  include  the  trial  balance,  and 
ao  itemized  statement  of  the)  assets  and  the 
liabilities  of  the  company.  •  •  •  I  furniBhed 
copies  of  these  statements  to  H.  L.  and  V.  0. 
Badham  from  time  to  time,  and  I  don't  know 
hut  believe  I  furnished  a  copy  at  this  time." 

On  page  50  of  tbe  record  witness  says: 

"That  is  the  statement  I  checked  in  Febru- 
ary, 1907,  and  that  shows  a  valuation  of  timber 
of  $159,360.80." 

Tbe  statement  of  May  81,  1004,  was  ^ro- 
dnced  by  McCormick.  and  he  testifled  of  it  as 
follows: 

*?  made  a  trial  balance  showing  the  assets 
and  liabilitiea  each  month.  I  have  one  for 
1904  when  I  went  there,  and  one  for  September 
30,  1907,  when  I  left  These  papers  (exhibit- 
ing certain  papers)  include  the  trial  balance 
and  an  itemized  statement  of  the  assets  and 
liabilities  of  the  company.  •  •  •  I  kept  the 
books.  I  know  these  are  correct  I  furnished 
copies  of  these  statements  to  H.  L.  and  T.  C. 
Badham  from  time  to  time." 

The  record  recites: 

"Plaintiff  then  introduced  in  evidence  the  bal- 
ance sheet  or  trial  balance  showing  the  assets 
and  liabilities  of  the  Dorchester  Lumber  (Com- 
pany, September  80, 1007." 

And  on  page  56  of  the  record  plaintiff  was 
interrogated  somewhat  as,  to  the  statonent 
of  September  30,  1907,  and  the  balance  sheet 
In  question  of  February  28, 1907 — which  it  is 
insisted,  should  not  have  been  taken  by  the- 
Jury  to  the  jury  room  for  consideration. 

It  was  not  reversiUe  error  for  these  docn- 
ments  to  go  to  the  Jnry  room  under  the  cir- 
cumstances and  under  tbe  references  mad» 
thereto  in  examination  of  witnesses  by  the 
respective  counsel. 

In  Mooney  v.  Hough,  84  AU.  SO,  87,  4 
South.  19,  21,  tbe  court  said: 

"There  was  no  error  in  allowing  the  lury  to 
have  vrith  them  in  their  retirement,  the  copy- 
accounts,  used  by  witnesses  in  giving  their  tes- 
timony. Hirschfield  v.  Levy,  60  Ala.  351.  The 
same  object  could  have  been  accom^shed  by 
having  the  jury  make  memoranda  of  the  ac- 
counts, or  of  the  items  composing  them,  as 
deposed  to  by  the  witnesses.  In  the  absence 
of  one  or  the  other  of  these  methods,  it  would 
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by  TW7  dtflScnlt  for  tlie  Jvry  to  reach  anTthlng 
approximating  correct  concluaioiis." 

So  In  Heard  ▼.  Burton-Boyd  Merc.  Co.,  80 
South.  40,  41,  Mr.  Jnstice  Sayre  said: 

"Appellee's  ttemiaed  statement  of  ita  ae- 
coontg  against  appellant'a  tenants,  for  which 
appellant  was  responsible  to  appellee,  was  al- 
lowed to  go  to  the  jury  withont  reversible  error. 
There  was  evidence  tending  to  establish  the 
correctness  of  this  account,  and  while  it  seems 
not  to  have  been  formally  offered  in  evidence, 
as  properly  it  might  have  been,  there  was  no 
error  in  submitting  it  to  the  jury  aa  a  mere 
memorandum  of  the  facts  to  wUch  the  witness- 
es bad  testified." 

If  the  docnmoits  lo  qnestloii  bad  been  for- 
mally  offered  as  evidence  on  tbe  trial  of  the 
cause,  they  would  have  been  admitted.  No 
objection  of  counsel  on  either  side  ai>pears  to 
the  references  made  to  these  several  docu- 
ments, In  direct  and  croes  examinations  of 
witnesses.  Tbe  Jury  could  not  likely  have 
carried  in  mind  the  figures  detailed  by  tbe 
witnesses  from  such  documents.  On  this 
ground  we  may  justify  the  action  of  the  trial 
court  in  not  granting  a  new  trial.  For  this 
reason  it  is  not  necessary  to  rest  our  ruling 
alone  on  aflSdavlts  of  counsel.  The  Reporter 
will  set  out  said  affidavits  In  the  statement  of 
facts.  Many  letters  and  statements  had  been 
employed  by  connsel  during  the  progress  of 
tbe  Oause.  It  is  undisputed  that  the  state- 
ment was  made  by  defendant's  counsel  that 
the  documents  be  assorted  so  as  to  take  to 
tbe  Jury  room  only  those  that  were  In  evi- 
dence. 

Mr.  Thompson,  in  his  work  on  Trials  (vol- 
ume 2, 1  2591),  on  the  authority  of  Maynard  v. 
FeUows,  43  N.  H.  255.  259,  said  that  it  is  tbe 
duty  of  counsel  "to  ascertain  what  papers  are 
sent  to  the  Jury  before  tbey  leave  the  court ; 
and  no  motion  for  a  new  trial  should  be  al- 
lowed merely  because  this  duty  has  been  neg- 
lected. It  Should  appear  that  the  counsel 
used  due  care,  that  none  but  proper  papers 
were  passed  to  tbe  Jury ;  and  that  the  paper 
in  question  was  nevertheless  sent  to  the  jury 
by  some  mistake,  or  through  S(xne  trick  or 
artifice  of  the  opposite  counsel.  At  tbe  same 
time  it  has  been  reasoned  that  it  Is  not  the 
duty  of  one  counsel  in  a  case  to  watcb  the  op- 
posite counsel  to  see  that  be  does  not  sd&d 
any  Improper  papers  to  the  Jury."  Flanders 
▼.  Davis,  19  N.  H.  138.  No  desire  or  effort  Is 
shown  on .  tbe  part  of  either  of  respective 
counsel  to  put  before  the  Jury  any  testimony 
not  formally  admitted  in  evidence;  only  an 
Inadvertence  In  allowing  to  go  to  the  Jury 
the  three  papers  so  nsed  on  the  trial  and  to 
which  reference  was  made  is  shown  to  have 
occurred.  It  Is  true  that  both  counsel  should 
have  inspected  the  documents  to  be  lianded 
the  Jury. 

The  Judgment  is  affirmed. 

Affirmed. 


ANDERSON,  C.  X,  and  MATFIBU)  and 
SOMERYILLiE,  JJ.,  concur. 

On  Blearing. 

FEB  OURIAH.  [17]  Tbe  common  counts 
for  money  due  by  account  on,  to  wit,  July  7, 
190T,  and  special  counts  13  and  14,  present 
tbe  controverted  issues  on  last  appeal.  The 
rii^t  to  declare  on  common  counts  and  under 
the  terms  of  a  contract  Is  stated  in  Martin  v. 
Massie,  127  Ala.  504,  608,  609,  29  South.  31,  as 
follows: 

"The  general  rule  is  that  where  there  is  an 
express  contract,  the  plaintiff  cannot  resort 
to  an  implied  one,  but  mast  recover,  if  at  all, 
on  the  express  agreement.  'An  exception  to 
the  rule,  however,  is  that  he  may  recover  on  the 
common  counts,  althongh  the  evidence  discloses 
a  special  agreement,  when  such  agreement  has 
been  executed  and  fully  performed,  and  no  duty 
remains  but  the  payment  of  the  price  in  money 
by  the  defendant.  But  so  long  aa  the  contract 
continues  executory,  the  plaintiff  mast  dedare 
specially,'  and  prove  performance." 

This  rule  has  been  recognized  in  Mound- 
ville  Lumber  Co.  v.  Warren,  83  South.  479; 
HartseU  v.  Turner,  196  Ala.  299,  300,  71 
South.  658;  RusseU  v.  Bush,  196  Ala.  309, 
315,  71  South.  897 ;  Lowy  v.  Bosengrant,  196 
Ala.  337,  71  South.  439;  Joseph  &  Bros.  Co. 
V.  Hoffman  A  McNeUl,  173  Ala.  568,  56  South, 
216;  Maxwdl  v.  Moore,  163  Ala.  490,  50 
South.  882 ;  Carbon  Hill  Coal  Co.  v.  Cunning- 
ham, 153  Ala.  573,  44  South.  1016;  Worth- 
Ington  V.  McGarry,  149  Ala.  251,  253,  42 
South.  968;  AndersMi  v.  Rice,  20  Ala.  239; 
Snedlcor,  Adm'r,  v.  Leachman,  Adm'r,  10 
Ala.  330;  Beeves  v.  Wallace,  1  Port.  116; 
Graydon  v.  Buf ord,  1  Ala.  App.  668,  66  South. 
77. 

[II]  The  testimony  of  Mr.  McGormlck  was 
to  the  effect  that  his  contract  with  the  Dor- 
chester Lumber  Company  stipulated  that  he 
should  be  paid  $200  a  month  and  5  i>er  cent 
of  the  earnings  of  said  corporation;  that  de- 
fendant contracted  further  to  permit  bim  to 
purchase  $4,600  of  the  stock  of  H.  L.  Bad- 
ham's  holdings  In  said  corporation.  The  le- 
gal effect  of  this  contract  was  given  full  dls- 
cas^on  on  the  first  appeal.  On  this  appeal 
Mr.  McCormlck  testified  that  about  February, 
1907,  he  and  H.  L.  Badham  took  up  the  ques- 
tion of  selling  500  Shares  of  stock  standing 
In  said  Badham's  name  "including  my  stodc" 
(McGormlck's  interest  in  the  $4,500  of  stodc 
In  question).  Tbe  conversations  betweA 
Badham  and  McCormlck  as  to  proposed  sale 
of  the  stock  to  a  Mr.  Lindsay,  and  the  fact 
that  "defendant  Informed  the  plaintiff  that 
the  terms  and  everything  were  agreed  upon 
before  he  decided  to  let  his  brother  have  U, 
at  $200  a  share,"  was  only  competent  evi- 
dence as  it  may  tend  to  show  recognition  on 
tbe  part  of  said  Badham  of  McCormick's 
limited  interest — some  of  the  shares  of  stock 
about  to  be  sold  to  Y.  C.  Badham. 
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Plafaittff  farther  tectlfled  that  In  Fabroary, 
1907,  defendant  requested  plalntUf  to  meet 
him  on  the  train  going  to  Branchville ;  that  he 
did  BO  and  was  informed  by  Badham  that  "he 
had  decided  to  sell  his  Interest  In  the  business 
to  his  brother"  for  $100,000  for  the  half  in- 
terest; that  was  $200  a  share;  that  said 
Badham  wanted  to  know  whether  witness  de- 
sired to  "continue  with  the  business,  •  •  • 
or  come  back  to  Birmingham,"  and  whether 
witness  would  agree  to  let  V.  C.  Badham  have 
the  stock  in  which  witness  was  interested  or 
"wanted  to  remain  with  the  business  and 
keep  the  stock,"  to  wUch  McCormick  testi- 
fied, he  replied  that,  if  H.  L.  Badham  was 
going  to  sell  his  interest,  witness  would  pre- 
fer not  to  stay  with  said  lumber  company. 
Their  agreement,  alleged  to  have  been  maQe 
on  that  occasion,  is  thus  stated  by  McCor- 
mick: 

"I  would  agree  to  let  the  stock  I  was  in- 
terested in  go  with  what  lie  was  ■elling  to  hia 
brother.  He  and  I  made  an  agreement  about  it 
on  that  occasion,  and  he  told  me  that  he  would 
settle  with  me;  make  it  entirely  satisfaetory 
with  me  if  I  would  consent  to  let  all  the  stock 
go  to  his  brother;  and  I  agreed  to  that  He 
told  me  that  he  would  settle  with  me." 

Plaintiff  offered  in  evidence  a  letter  of  date 
Tebruary  22,  1907,  from  H.  L.  Badham  to 
McCormick,  containing  this  statement: 

"I  also  note  what  you  say  in  reference  to 
the  sale  of  my  interest.  I  judge'  from  tele- 
gram received  last  night  from  V.  C.  that  he  will 
arrange  the  payment  of  the  $15,000  in  time 
to  protect  hia  interest.  If  he  does  not  do  so, 
as  you  know  I  am  under  contract  to  sell  to 
Ltodaay,  however,  I  feel  sure  from  what  yon 
and  he  both  say  that  there  will  be  nothing  in 
the  way  of  your  closing  this  trade;  then  it 
will  be  a  question  of  ninety  doya  and  I  will  be 
in  position  to  give  you  an  opportunity  to  sell 
the  entire  plant  provided  V.  C.  is  not  able  to 
carry  out  liia  contract.  In  other  words,  I  am 
not  definitely  tied  up  except  for  the  ten  days." 

This  evidnice  is  competent  only  as  it  may 
tend  to  shed  light  upon  the  question  of  wheth- 
er or  not  there  was  a  subsequent  contract  be- 
tween the  parties  as  to  the  sale  of  the  stock 
to  V.  C.  Badham  and  what  that  contract  re- 
lation was. 

For  a  like  reason  may  have  been  admitted 
in  evidence  the  letter  of  March  6  of  the  same 
year,  in  the  following  words: 


"Dear  Mack:  Tour  letter  and  cheek  received. 
I  am  very  very  sorry  V.  C.  oiade  the  trade  for  I 
don't  see  how  he  can  pull  through.  Do  the 
best  you  can  for  .him  and  save  him  if  it's 
possible.  I  feel  blue  and  discouraged.  The 
other  trade  would  have  saved  both  of  us. 
"Your  friend,  H.  li.  B." 

The  real  question  presented,  under  plain- 
ttflTs  own  statement  of  what  was  said  be- 
tween him  and  H.  L.  Badham,  was:  Did  the 
latter  purchase  or  agree  to  purchase  said 
stock  of  McCormick?  In  his  testimony  H. 
L.  Badham  denied  be  made  offer  or  agreed 
to  purchase  any  interest  la  said  stock  from 
McCormick;  that — 

"On  or  about  February  15,  1907,  I  tele- 
phoned him  [McCormick]  to  meet  me  on  the 
train,  and  I  told  liim  I  made  this  tentative 
agreement  for  the  option,  and  Mr.  McCormick 
said,  'He  will  never  carry  it  out,  but  it  is  nice 
for  you  to  give  him  the  show;  let  me  get  away 
from  here  as  soon  as  you  can.*  And  I  told 
liim  I  would  look  out  for  him  [McCormick]  in 
Birmingham,  but  to  stay  there  until  the  demon- 
stration was  made  whether  or  not  h«  could 
carry  out  the  trade.  Not.  one  word  was  said 
tlmt  he  claimed  an  interest  in  the  stock.  I 
did  not  volunteer  to  pay  him  anytbing  on  ac- 
count of  his  stock.  Mr.  McCormick  did  not 
Bay  a  word  indicating  he  understood  I  was 
legally  or  moraUy  bound  to  pay  him  anything 
on  account  of  this  stock.  I  did  not  use  the 
expression  that  I  would  make  a  satisfactoiy 
settlement  with  him.  He  consented  to  con- 
tinue on  there  at  the  sawmill  pending  this  ax- 
periment  as  to  whether  or  not  my  brother  coold 
make  $6,000  a  month  out  of  the  mill  to  pay  me. 
He  did  continue.  My  brother  did  not  pay  me 
the  $6,000  a  month  he  agreed.  He  did  not 
pay  me  anything  except  the  $15,000.  As  long 
as  Mr.  McCormick  remained,  he  wrote  me  fre- 
quently. Up  to  the  time  he  left,  be  never  did 
write  me  a  Une  in  any  way  indicating  he  thought 
I  was  due  him  a  copper  cent  on  any  account 
whatever." 

The  evidence  in  question  was  admissible,  as 
it  may  tend  to  corroborate  the  plaintiff's  tes- 
timony under  the  issues  made  by  the  common 
counts  and  special  counts  13  and  14;  and 
the  court  erred  in  sustaining  objections 
thereto. 

The  rehearing  is  granted ;  judgment  of  af- 
firmance set  aaide,  and  reversed  and  re- 
manded. 

ANDERSON,  O.  J.,  and  SOAIBRYIIiU; 
THOMAS,  and  BBOWN,  JJ.,  concur. 
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BUTLER  V.  HOWELL.    (4  Dhr.  840.) 

(Sapreme  G«tirt  of  Alabama.    Vtb.  12,  1920. 
On  Rehearing,  June  SO,  lOSO.) 

Exoeptlona,  bill  of  «=355(l)  —  Airpallant  on 

refusal  to  sign  bill  may  move  to  establish  In 

Suprome  Court. 

Where  presiding  judge  refused  to  sign  the 

bill  as  presented  and  claimed  to  be  correct  by 

appellant,  the  proper  course  is  for  appellant 

to  move  to  establish  his  bill  of  exceptions  in 

the  Supreme  CSourt. 

Sayre  and  Brown,  JJ.,  dissenting. 

Appeal  frpm  Carcult  Court,  Covington 
County ;  A.  B.  Foster,  Judge. 

Action  between  J.  P.  Biitl»  and  W.  W. 

Howell.     From  judgment  rendered,  the  for- 
mer appeals.    Afflrtned. 

B.  O.  Baldwin,  of  Andalusia,  and  M.  S. 
Oarmichael,  of  Montgomery,  for  appellant. 
A.  Whaley,  of  Andalosia,  for  appellee. 

BBOWN,  J.  The  appellant  by  making 
motion  in  this  court  to  establish  his  bill  of 
exceptions  pursued  the  proper  course.  Sov- 
ereign Camp  W.  O.  W.  v.  Ward,  200  Ala.  19, 
75  South-  331;  Hughes  v.  AlbertvlUe  Merc. 
Co.,  173  Ala.  659,  56  South.  120. 

The  evidence  ofFered  In  support  of  the  mo- 
tion has  been  considered  by  the  court  In 
banc,  and  the  opinion  prevails  that  prepon- 
derance of  the  evidence  shows  that  the  bill 
of  exceptions  as  presented  by  the  movant  to 
the  presiding  judge  was  not  correct,  and  the 
motion  is  therefore  denied. 

The  bill  of  exceptions  as  signed  by  the  pre- 
siding judge,  and  as  incorporated  in  this  rec- 
ord, discloees  no  reversible  error,  and  there- 
fore It  is  not  necessary  to  decide  the  ques- 
tion as  to  whether  the  appellant  has  the 
right  to  rely  on  the  bill  as  signed  after  hav- 
ing his  motion  to  establish  denied,  as  the 
cause  must  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SAYRB,  SOBiIER- 
VILLE,  GARDNER,  and  THOMAS,  JJ..  con- 
cur. 

On  Rehearfaig. 

PER  CURIAM.  ANDERSON,  O.  J.,  M«5- 
CLBIXAN,  SOMERVILLE,  GARDNER,  and 
THOMAS,  JJ.,  adhere  to  the  conclusion  that 
the  appellant  did  not  meet  the  tratden  of 
proof  resting  upon  him  on  the  motion  to  es- 
tablish the  bill  of  exceptions,  and  that  the 
application  should  be  overruled. 

SATBB  and  BROWN,' JJ.,  are  of  the  opin- 
ion that  the  evidence  submitted  on  the  motion 
to  establish  the  bill  of  exceptions  shows  that 
the  bUl  as  presented  to  the  trial  judge  gives  a 
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correct  history  of  what  occurred  on  the  trial, 
and  that  the  bill  should  be  established. 
Application  for  rehearing  overruled. 

ANDERSON,  a  J.,  and  McCLHLLAN, 
SOMERVILIiB,  GARDNER,  and  THOMAS, 
JJ.,  concur. 

SAYBE  and  BROWN,  JJ.,  dlSKnt 


(204  Ala.  sa) 
LUNDAY  tt  al.  v.  JONES  at  al.    (4  DIv.  830.) 

(Supreme  Court  of  Alabama.     Feb.  14,  1920. 
Rehearing  Denied  June  3,  1920.) 

Equity  <S=»349—CaD«e^  reversed  where  no  note 
of  testimony  appears  in  rwwrd. 
Where  the  record  contains  no  note  of  testi- 
mony as  required  by  Chancery  Practice  Rule 
75  (Code  lfl07,  p.  1561),  the  cause  wiU  be  re- 
versed. 

Gardner  and  Somerville,  JJ.,  dissenting. 

Appeal  fi»m  .Circuit  Court,  Oovingtoa 
County;  A.  B.  Foster,  Judge. 

Bill  by  W.  H.  Jones  and  another  against 
H.  S.  Lunday  and  another  to  set  aside  a  con- 
veyance as  a  fraud  upon  creditors.  From 
the  decree  entered,  the  respondents  appeal. 
Reversed  and  remanded. 

Bill  by  appellees  against  appellants  to  set 
aside  a  conveyance  executed  by  the  husband 
to  the  wife  (respondents)  as  a  fraud  against 
complainants  who  were  creditors.  ■ 

The  cause  was  tried  before  the  court  upon 
oral  testimony  on  May  20,  1919  (no  note  of 
testimony  appearing  in  the  record),  and  de- 
cree rendered  granting  the  relief  sought, 
from  which  decree  respondents  prosecute  this 
appeaL 

W.  W.  Sanders,  of  Elba,  for  appellants.' 
A.  B.  Powell,  of  Andalusia,  for  app^lees. 

PER  CURIAM.  The  stiajorlty  of  the  court, 
consisting  of  ANDERSON,  O.  J.,  MeCLBL- 
LAN,  SAHtB,  THOMAS,  and  BROWN,  JJ., 
are  of  the  opinion  that  the  cause  should  be 
reversed  for  the  reason  there  was  no  note  of 
testimony  as  required  by  Chancery  Practice 
Rule  75  (Code  1007,  p.  1551),  under  the  au- 
thority of  the  recoit  case  of  Potts  v.  Court 
of  Oom'n,  82  South.  660,  and  the  several  au- 
thorities therein  dted. 

It  tber^ore  results  that  the  decreo  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

GARDNER,  J.  (dissentinid.  The  cause  was 
assigned  to  the  writer,  and  the  following 
opinion  prepared;  but  upon  consideration  of 
the  cause  in  oonsnltatlan  the  opinion  did  not 
meet  the  approval  of  the  majority.  While 
only  a  question  of  practice  is  involved,  jet, 
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as  It  is  very  important  in  the  administration 
of  Justice,  and  woxiu  a  great  hardsMp  in  the 
reversal  here  of  a  well-snstained  decree,  I 
deem  it  a  matter  of  sufficient  importance  to 
express  my  views  as  stated  in  tlie  opinion 
originally  prepared,  as  follows: 

On  the  trial  of  this  equity  suit  the  judge 
ordered  that  the  testimony  be  taken  orally 
in  open  court,  as  provided  by  the  Act  of  Sep- 
tember 22,  1915  (Acts  1915,  p.  705).  The 
oral  testimony  was  taken  down  by  the  official 
court  stenographer,  transcribed  by  him  and 
filed,  and  appears  in  this  record  duly  signed 
by  said  stenographer.  Complainants  examin- 
ed all  their  witnesses  orally,  and  respond- 
taits  likewise  examined  their  witnesses,  with 
the  exception  of  two  of  respondents'  witness- 
es who  were  examined  prior  to  the  hearing 
by  interrogatories,  and  these  depositions 
were  offered  in  evidence.  The  transcript  of 
the  evidence  discloses  the  examination  and 
cross-examtnation  of  each  witness  examined 
orally,  and  in  whose  behalf  such  witness  was 
offered. 

The  note  of  testimony  does  not  appear  in 
the  record,  and  this  is  the  sole  ground  upon 
which  the  appellants  rest  for  a  reversal  of 
this  decree,  citing  beese  v.  Barker,  85  Ala. 
474,  5  South.  305 ;  Turner  v.  Turner,  193  AU. 
424,  68  South.  503. 

In  the  recent  case  of  Kelley  r.  diandler, 
200  Ala.  215,  75  South.  973,  this  rule  in  re- 
gard to  the  note  of  testimony  was  referred 
to;  and  I  deem  It  not  inadvisable  to  call  at- 
tention to  the  fa.ct  that  the  testimony  there 
considered  was  not  heard  orally  before  the 
court  as  provided  by  the  above-dted  statute. 

The  only  question  therefore  to  be  here  con- 
sidered is  whether  or  not  the  strict  rule  as  ad- 
hered to  in  our  previous  decisions  in  regard 
to  the  necessity  of  testimony  being  noted,  as 
required  by  Chancery  Practice  Rule  75,  Is  to 
be  applied  to  an  equity  cause  heard  orally 
in  open  court  While  the  statute  is  silent  in 
this  respect,  yet  I  entertain  the  view  that  the 
role  is  not  applicable  to  cases  of  that  diar- 
acter. 

Prior  to  the  above-cited  statute  of  1916, 
testimony  in  chancery  causes,  upon  which 
submission  was  had  for  final  decree,  was  not 
heard  orally  before  the  court  (sections  3139, 
8141,  Code  1907),  but  reached  the  chancellor 
In  record  form.  One  of  the  principal  pur- 
Ix>seB  to  be  served  by  this  rule,  therefore,  was 
to  aid  the  chancellor  in  his  Investigation  of 
the  cause  and  the  examination  of  the  proof, 
and,  also,  to  ftamish  some  information  to  this 
court  as  to  the  evidence  considered  by  the 
cliancellor  in  arriving  at  Ills  conclusion. 
Tnmer  v.  Turner,  supra.  But  where  the  wit- 
nesses are  examined  orally,  the  court  has  the 
advantage  of  seeing  the  witnesses  upon  the 
stand  and  noting  their  demeanor;  they  are 


cross-examined  and  re-examined  at  his  pleas- 
ure, and  he  is,  of  course,  aware  of  by  whom 
each  witness  is  offered. 

It  is  therefore  clear  that  the  reason  for 
the  rule  as  to  noting  the  testimony  disap- 
pears where  the  trial  is  had  in  open  court 
with  the  testimony  being  offered  orally  by 
the  respective  parties.  There  is  therefore  no 
logic  in  the  Insistence  that  this  rule  should 
reach  forward  and  have  application  to  a  situ- 
ation under  the  changed  order  of  things 
where  it  has  no  purpose  to  serve.  Bnle  75 
requires  that  testimony  not  so  noted  should 
not  be  considered  by  the  chancellor,  and  yet 
when  heard  orally  by  him,  in  open  court, 
such  a  rule  is  without  any  meaning  or  appli- 
cation, for  the  testimony  is  already  "within 
the  breast"  of  the  court  and  can  hardly  ba 
expected  to  be  eliminated  from  consideratlcat 
by  any  mere  rule  of  practic&  The  reastm 
for  the  rule  in  such  cases  disappearing,  the 
rule  itself  should  be  held  inapplicable. 

Nor  is  it  any  longer  necessary  in  aid  at  an 
appeal  to  this  court.  The  statute,  previous- 
ly cited,  provides,  that  testimony  so  takot 
shall  be  transcribed  In  typewriting,  certified 
by  the  stenographer,  and  filed  in  the  cause. 
In  some  Jurisdictions  the  testimony  so  taken 
in  chancery  causes  reaches  the  appellate 
courts  by  way  of  "certificate  of  evidence" 
signed  by  the  trial  judge.  Flaherty  v.  Mc 
Uormlck.  123  HI.  625,  14  M.  E.  846,  dted  in 
metcher's  Eq.  PL  ft  Pr.,  i  7ia  This  act 
(Acts  1015,  p.  705)  does  not  provide  for  cer- 
tification by  the  trial  Judge,  but  has  left  this 
to  the  court  stenographer  who  is  an  official 
of  the  court,  occupying  an  important  place  In 
the  administration  of  its  affairs.  As  to  bow 
the  evidence  should  reach  this  court  was  a 
matter  within  the  legislative  discretion— 
whether  by  certificate  of  the  Judge  or  the 
court  stenographer. 

All  of  the  testimony  of  complainants  was 
offered  orally,  and  that  it  entirely  suffices  to 
Justify  the  conclusion  reached  is  not  ques- 
tioned, and,  indeed,  a  reading  of  the  same 
is  quite  convincing  to  that  effect. 

The  fact  that  respondents  had  taken  d^x>si- 
tlons  of  two  witnesses  can  serve  no  purpose 
on  this  appeaL  If  it  be  conceded  that,  un- 
der our  previous  decisions,  testimony  so  tak- 
en should  be  held  to  come  within  the  rule 
and  have  to  be  noted,  to  be  considered,  yet 
this  would  not  be  a  nUitter  as  to  which  ap- 
pellants, whose  testimony  was  so  takoi, 
could  complain,  and  could  have  no  bearing 
upon  the  result 

I  think  the  cause  should  be  affirmed  and 
therefore  respectfully  dissent. 

SOMERVILLB,  J.,  concurs  la  ths  forego- 
ing dissenting  views. 
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PEOPLE'S  BANK  OF  MOBILE  v.  MoALEER. 
(I  Div.  96.) 

(Bnpreme  Court  of  Alabama.     Jan.  22,  1920. 
Rehearlns  Denied  Feb.  12,  1920.) 


i.  Bankruptcy  «=9287(3)  —  Law  affords  ad«- 
qvate  remedy  to  tmitea  In  bankruptey  to  re- 
cover prefereaoea. 
An  action  at  law  affords  an  adequate  rem- 
edy to  a  trustee  in  bankruptcy  suing  to  recover 
money  paid  by  the  bankrupt  within  four  months 
of  the  filing  of  his  petition,  so  as  to  constitute 
the  payment  a  preference,  and  a  court  of  equity 
is  without  Jnrisdictioii. 

2.  Bankniptoy  ^=3287(3)— Preferenoe  belongs 
to  tmstse  and  be  may  sua  for  money  rs- 
eelved. 

If  a  payment  waa  made  under  circumstances 
constituting  it  a  preference  within  the  meaning 
of  the  Bankruptcy  Law,  the  money  so  paid,  at 
the  election  of  the  trustee  to  avoid  the  pay- 
ment, ex  tequo  et  bono,  belongs  to  the  trustee 
as  a  part  of  the  bankrupt's  estate  for  equal 
distribution  among  his  creditors,  and  an  action 
for  money  had  and  received  affords  an  adequate 
and  complete  remedy  for  its  recovery, 

3.  Bankruptoy  9=9l66(l)— Preferenoe  depends 
on  Intention  and  reasonable  oausa  to  believe. 

Under  Bankruptcy  Act,  {  OOb,  as  amended 
by  Act  Cong.  June  25,  1910,  f  11  (U.  S.  Comp. 
St  i  9644),  the  Intention  of  an  insolvent  debt- 
or to  prefer  a  creditor,  and  reasonable  cause 
on  the  part  o^  the  creditor  to  believe  that  the 
payment  and  transfer  were  intended  as  a  pref- 
erence, are  essential  elements  of  the  burden 
of  proof  resting  on  a  trustee  in  bankruptcy 
ondertaking  to  avoid  a  transfer  or  payment  al- 
leged to  be  a  preference. 

4.  Bankmptoy  i8=»l6e(4)— What  is  rMwonaMo 
cane  to  boltove  proforoMO  was  Intended. 

As  a  foundation  for  reasonable  cause  to  be- 
lieve that  a  preference  waa  intended,  within 
the  meaning  of  the  Bankruptcy  Act,  {  60b, 
as  amended  by  Act  Cong.  June  26,  1910,  |  11 
(U.  S.  Comp.  St.  I  9644),  it  is  essential  that 
it  be  shown,  in  an  action  b^  a  trustee,  to  avoid 
a  transfer  or  payment,  that  the  creditor  had 
knowledge  or  notice  of  the  insolvency,  that  is, 
that  the  creditor  had  knowledge  or  information 
of  such  facta  and  circumstances  as  were  cal- 
culated to  put  a  reasonably  prudent  person  on 
inquiry,  which,  if  followed  up,  would  lead  to 
knowledge  of  the  debtor's  insolvency. 

5.  Bankniptoy  «=>3(M— Instruction  as  to  knowl- 
edge of  Intent  to  prefer  erroneous,  where 
word  "knew"  might  mean  "notice." 

In  an  action  by  a  trustee  in  bankruptcy  to 
avoid  an  alleged  preference,  the  court  erred 
hi  diargiag  that,  "in  order  to  recover  in  this 
case,  *  *  *  the  plaintiff  should  show  that 
the  defendant  knew  that  H.  was  insolvent,"  was 
erroneous;  charge  being  subject  to  the  con- 
struction that  the  word  "knew"  as  used  there- 
m  comprehended  "notice,"  and  relieved  the 
trustee  of  the  burden  of  showing  either  notice 
or  knowledge. 
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6.  Trial  iS=>243— Coitraditttory  oharga  In  ao- 
tlon  by  trustee  In  bankruptcy  held  erroneous. 
In  an  action  by  a  trustee  in  bankruptcy  to 
avoid  an  alleged  preference,  a  charge  given  at 
the  instance  of  the  plaintiff  regarding  knowl- 
edge or  notice  of  an  intended  preference  on 
the  part  of  the  creditor  keld  erroneous,  as  be- 
ing contradictory  of  the  oral  charge,  as  well  as 
self-contradictory. 


Appeal  from  Circuit  Conrt,  Mobile  County; 
Saffold  Bemey,  Judge. 

Action  by  V.  B.  UcAleer,  as  trustee  in 
bankruptcy,  against  tbe  People's  Bank  of 
Mobile  to  recover  a  sum  of  money  alleged  to 
have  been  paid  to  tbe  bank  by  Henry  C.  Mey- 
er, bankrupt.  Judgment  for  the  plaintifd 
and  defendant  appeals.  Reversed  and  re- 
manded. 

See,  also,  202  Ala.  2156,  80  South.  94. 

Charge  4  la  as  follows: 

"The  conrt  charges  the  Jury  that  if  Henry  C, 
Meyer  has  been  adjudged  a  bankrupt,  and  the 
plaintiff  has  been  appointed  and  qualified  as 
the  trustee  of  the  bankrupt  estate,  then  it  la' 
not  necessary,  in  order  to  entitle  the  plaintiff 
to  recover  in  this  case,  that  he  should  show 
that  the  People's  Bank  knew  that  Henry  O. 
Meyer  was  insolvent,  and  that  the  payment  to 
the  bank  which  is  complained  of  would  operate 
as  a  preference  to  the  bank,  but  all  that  is 
necessary  that  the  plaintiit  should  show  is  that 
Henry  C.  Meyer  was  insolvent,  whether  the 
bank  knew  of  it  or  not,  and  that,  being  in- 
solvent, he  made  a  payment  to  the  bank  with- 
in four  months  before  the  filing  of  the  peti- 
tion to  be  adjudged  a  bankrupt,  and  that  the 
effect  of  this  payment  was  to  enable  the  bank 
to  obtain  a  greater  percentage  of  its  debt  than 
any  other  creditor  of  the  same  class  could 
obtain  of  the  debt  due  to  them,  and  that  the 
bank  at  the  time  of  receiving  the  payment  had 
reasonable  cause  to  believe  that  the  payment 
would  effect  a  preference  to  it." 

Inge  ft  Kilbom,  of  Mobile,  for  appellant 
Harry  T,  Smith  ft  Caffey,  of  MobUe,  foi 
appellee. 

BROWN,  J.    This  Is  an  action  by  aitpel- 

lee,  suing  as  trustee  iu  bankruptcy,  to  recov- 
er a  sum  certain  alleged  to  have  been  paid  by 
the  bankrupt  within  four  months  of  the  filing 
of  his  petition  In  bankruptcy  to  the  appel- 
lant, one  of  his  creditors.  In  extinguishment 
of  an  unsecured  debt,  and  under  circum- 
stances alleged  to  constitute  the  payment  a 
preference  within  the  meaning  of  the  Bank- 
ruptcy Law. 

[1]  In  .such  cases  an  action  at  law  affords 
adequate  remedy,  and  a  court  of  equity  is 
without  jurisdiction.  Brock  v.  Oliver,  149 
Ala.  03,  43  South.  3S7 ;  Warmafh  ▼.  O'Daniel 
et  al.,  159  Fed.  87,  86  G.  C.  A.  277,  16  L.  B. 
A.  (N.  S.)  414;  8  B.  C.  L.  283,  S  UO. 

[2]  If  the  payment  was  made  under  cir- 
cumstances constituting  it  a  preference  with- 
in the  meaning  of  the  Bankruptcy  Law,  the 
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money  so  paid,  at  the  election  of  the  trustee 
to  avoid  the  payment,  ex  secino  et  bono,  belongs 
to  the  trustee  as  a  part  of  the  bankrupt's 
estate  for  equal  distribution  among  his  cred- 
itors, and  the  action  for  money  had  and  re- 
ceived affords  an  adequate  and  complete 
remedy  for  its  recovery.  I/.  &  N.  R.  R.  C!o. 
V.  Camody  (App.)  82  South.  648,  and  authori- 
ties there  cited. 
On  the  former  appeal  it  was  held: 

"To  entitle  the  plaintiff  to  recover,  he  must 
first  show  that  at  the  time  of  the  transfer  the 
bankrupt  was  insolvent,  as  that  word  'insolrentf 
is  understood  to  mean  in  the  Bankruptcy  Act; 
that  is,  that  a  fair  valuation  of  the  bankrupt's 
property  was  insufSdent  in  amount  to  pay 
his  debts,  and  further  that  the  payment  operat- 
ed as  a  preference  in  favor  of  the  bank,  and 
that  the  bank  had  reasonable  cause  to  believe 
that  the  enforcement  of  the  payment  would 
effect  a  preference."  McAleer  v.  People's  Bank, 
202  Ala.  256,  80  South.  94. 

[3, 4]  Prior  to  the  amendment  at  the  Bank- 
mptcy  Law  by  the  act  of  Congress  approved 
'June  25, 1910  (36  U.  S.  Stat  at  Large,  p.  842), 
the  Intention  of  the  insolvent  debtor  to  pre- 
fer the  creditor,  and  reasonable  cause  on  the 
part  of  the  creditor  to  believe  that  the  pay- 
ment and  transfer  were  Intended  as  a  pref- 
erence, were  essential  elements  of  the  bur- 
den of  proof  resting  on  the  trustee  undertak- 
ing to  av<dd  the  transfer.  As  a  foundation 
for  reasonable  cause  to  believe  that  a  pref- 
erence was  Intended,  it  was  essential  that  It 
be  shown  that  the  creditor  had  knowledge  or 
notice  of  the  Insolvency,  that  Is,  that  the 
creditor  had  knowledge  or  information  of 
such  facts  and  drcumstances  as  were  calcu- 
lated to  put  a  reasonably  prudent  perscnt  on 
inquiry,  which.  If  followed  op,  would  lead 
to  knowledge  of  the  debtor's  insolvency. 
Herzberg  v.  Riddl^  et  al.,  171  Ala.  875,  64 
South.  OSS;  7  Corp.  Juris,  p.  160,  i  248; 
Gamble  t.  Black  Warrior  Coal  Co.,  172  Ala. 
669,  55  South.  190;  Tompkins  v.  Henderson 
Co.,  83  Ala.  391,  3  South.  774;  Cleveland 
Woolen  MUls  Co.  t.  Sibert,  Ward  &  Co.,  81 
Ala.  140, 1  South.  77S. 

The  Bankruptcy  law  as  amended  by  the 
act  of  1910  provides  that— 

"The  person  receiving  it  [the  preferential 
payment  or  transfer]  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  shall  then  have 
reasonable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect 
a  preference."  36  Stat,  at  Large,  supra;  Bank- 
ruptcy Act,  i  60,  snbd.  b  (U.  S.  Comp.  St  { 
9644). 

It  is  obvious,  therefore^  that,  as  a  founda- 
tion for  reasonable  cause  to  believe  that  the 
transfer  will  effect  a  preference,  the  creditor 
at  the  time  of  the  payment  must  have  notice 
or  knowledge  of  the  debtor's  insolvency.  In 
a  recent  case  it  was  said: 

"It' is,  of  course,  well  recognized  in  caseb  of 
this  character  that  to  charge  a  purchaser  of 
crops  from  a  tenant,  it  is  not  necessary  that 


he  should  have  actual  notice  of  the  landlord's 
lien;  for,  if  he  has  knowledge  of  facts  sufficient 
to  excite  inquiry,  or  knowledge  of  facts  which 
would  naturally  and  reasonably  be  calculated  to 
arouse  suspicion  of  the  main  fact— notice  o( 
which  is  sought  to  be  charged  to  him— the  duty 
of  inquiry  exists,  and  he  must  exercise  it." 
Street  v.  Treadwell,  82  South.  28;  Foxw^th 
V.  Brown,  114  Ala.  299,  21  South.  413. 

See,  also,  7  Corp.  Jur.  150,  {  248.  For  the 
purpose  of  establishing  the  defendant's  liabil- 
ity and  the  plaintiff's  right  to  recover,  notice 
to  the  creditor  of  the  debtor's  insolvency  Is 
the  legal  equivalent  of  knowledge  of  the  in- 
solvency. Street  v.  Treadwell,  supra;  Choc- 
taw, O.  &  G.  R.  Co.  V.  Hickey,  81  Ark.  579, 
99  S.  W.  839. 

In  dealing  with  this  phase  of  the  case,  th« 
trial  court  instructed  the  Jury  as  follows: 

"Now,  in  order  to  enable  the  plaintiff  to  re- 
cover in  this  case,  the  evidence  must  establish 
to  your  reasonable  satisfaction  that  at  the  time 
of  this  payment  to  the  bonk,  and  it  is  not 
denied  there  was  such  a  payment,  that  the  bank- 
rupt was  insolvent,  that  is,  insolvent  within  the 
meaning  given  the  word  by  the  Bankruptcy  Ax^ 
that  his  property  at  a  fair  valuation  was  in- 
sufficient to  pay  his  debts.  The  evidence  most 
further  reasonably  satisfy  you  that  the  payment 
operated  as  a  preference  in  favor  of  the  bank. 
By  preference  is  meant  that  it  enabled  the  bank 
to  receive  a  greater  percentage  on  its  debt 
than  Meyer's  other  creditors  of  the  same  class 
that  were  unsecured— this  was  an  unaecored 
debt— and  that  the  bank  had  reasonable  cause 
to  believe  that  M^er  was,  at  the  time  of  the 
payment,  insolvent,  and  that  the  bank  receiving 
the  money  would  be  preferred.  The  reqaire- 
ment  as  to  the  degree  of  notice  or  knowledge 
is  that  they  should  have  reasonable  cause  to  be- 
lieve it.  The  court  instructs  you  that  it  is 
not  necessary  that  the  bank  at  the  time  of  the 
payment  should  have  had  positive  or  direct 
knowledge  that  Meyer  was  insolvent  and  that 
the  payment  would  operate  as  a  preference  in 
favor  of  the  bank.  All  that  is  necessary  for 
the  plaintiff  to  show  in  this  connection  is  that 
the  bank,  or  its  agent  acting  for  it  in  the  trans- 
action, had  reasonable  cause  to  believe  that 
the  payment  would  operate  as  a  preference, 
that  is,  knowledge  or  notice  of  such  facts  and 
circumstances  then  existing  which  would  lead 
a  reasonable  and  prudent  man  to  believe  that 
Meyer  was  instdvent,  and  that  the  payment 
would  operate  as  a  preference  in  tmroT  of  the 
bank,  by  enabling  it  to  receive  a  greater  per- 
centage of  its  debt  than  -the  other  unseeared 
creditors  of  Meyer." 

Following  this  Instruction,  the  court,  at 
the  instance  of  plaintiff  (appellee  here),  gave 
the  following  charge: 

"The  court  charges  the  Juir  that  it  is  not 
necessary,  in  order  to  recover  in  this  case,  that 
the  plaintiff  should  show  that  the  defendant 
knew  that  Henry  C  Meyer  was  insolvrnt" 

In  Street  v.  Treadwell,  supra,  thie  court  hi 
dealing  with  the  word  "knew,"  as  It  lelatet 
to  the  question  of  notice  or  knowledge,  said-. 

"It  seems  to  be  conceded  by  counsel  that,  to 
establish  liability  in  a  case  of  this  character. 
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it  mast  be  shown  tbat  the  defendants  had  no- 
tice wr  fenotoleifee  of  the  plaintiff's  lien.  The 
orisinal  complaint  was  entirely  silent  in  this 
respect.  The  assisnment  of  demart«r  taking 
this  point  nses  the  language,  'It  does  not  ap- 
pear from  said  complaint  that  the  defendants 
Imeio  of  plaintiff's  lien,'  and  the  arsnment  is 
made  that  tliia  was  insafficient,  in  that  it  should 
have  said  'fcneio  o/  or  liai  notice  of  plaintiff'* 
Ken,'  and  therefore  the  demorrer  shoald  not  hare 
been  sustained.  •  •  •  yf^  ^le  of  the  opinion 
that  the  court  constmed  tbe  laaguafle  'knew  of 
plaintiff's  lien,'  set  out  in  the  assignment  of 
demurrer,  as  meaning  and  indicating  that  the 
defendants  kneio  of  *u«h  Uen  in  Utw;  that  is, 
Euch  knowledge,  dther  actual  or  constmctiTe, 
as  is  required  in  cases  of  this  character  to  rest 
lial^ity  upon  the  defendants.  So  construing 
the  language  of  the  demurrer,  we  aie  of  the 
opinion  the  court  cannot  be  put  In  error  for  ito 
ruling  thereon."    (Italics  supplied.) 

See,  also,  Soothem  By.  Oo.  v.  Bryan,  126 
Ala.  297,  28  South.  445. 

[I,  •]  Applying  what  waa  said  In  that  ease 
to  the  special  charge.  It  la  subject  to  the  oon- 
stmctlon  that  the  word  "knew,"  as  used 
therdn,  comprehended  notice,  and  rellered 
the  plaintiff  of  the  burden  of  showing  either 
notioe  or  knowledge  of  the  bankrupt's  In- 
solvency at  the  time  the  payments  were 
made.  When  so  construed.  It  Is  In  conflict 
with  the  Instructions  onbodled  in  the  oral 
charge  of  the  court,  and  should  have  been  re- 
fused. CUnttm  Mining  Co.  v.  Bradford,  192 
Ala.  576,  69  South.  4.  Charge  4,  given  at  the 
Instance  of  the  plaintiff,  was  contradictory 
of  the  oral  charge,  as  well  as  self-contradic- 
tory, and  the  court  erred  in  giving  it.  Vid- 
mer  t.  Uoyd,  184  Ala.  198,  63  South., 943; 
Garter  t.  Fulgham,  134  Ala.  23S,  32  South. 
684;  Southern  Ry.  Co.  t.  Penney,  164  Afai. 
188,  81  South.  892. 

Asslgmnents  of  error  predicated  on  the 
rulings  of  the  court  In  the  admission  and  ex- 
clusion of  evidence  are  without  merit,  and 
the  affirmative  charge  requested  by  the  de- 
fendant was  properly  refused.  McAleer  v. 
People's  Bank,  supra. 

For  the  errors  pointed  out,  the  Judgment 
U  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDBBSON,  a  J.,  and  SAXRB  and  OABI>- 
NBB,  JJ,,  concur. 


(»4  Ala.  IKQ 
CLABORNE  v.  NICHOLS.    (7  DIv.  42.) 

(Supreme  Court  of  Alabama.     Feb.  6,  1920. 
On  Behearing,  May  20,  1920.) 

I.  A|»pMl  and  error    «=>!0t2(l)— Piadlno  of 
oiHirt    not    Asturbed    aaless    agalaat    great 
weight  of  evidesoe. 
Oonduslon  of  trial  court  on  oral  evidence 
will  not  be  ^sturbed  unless  it  is  plainly  con- 
trary to  the  great  weight  of  evidence. 
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2.  Homesteail  «=>3t— Laad  must  have  bean 
impressed  with  homestead  ohanaoter. 

Land  was  not  necessarily  decedent's  home- 
stead at  the  time  of  his  death,  so  as  under  Code 
1806,  I  2071,  to  vest  absolutely  in  his  widow 
and  minor  children,  because  it  was  not  only 
the  only  land  be  owned  but  was  within  the  per- 
missible area  and  value,  but  it  is  necessary  that 
it  should  have  been  impressed  with  the  home- 
stead character. 

On  Rehearing. 

3.  Conrts  €=»206(i/2)  —  Original  motion  to 
traasfer  from  law  to  equity  docket  eaanot  be 
entertained  in  Supreme  Court. 

Gen.  Acts  1915,  p.  831,  does  not  authorize 
the  Supreme  Court  to  direct,  originally,  trans- 
fer from  the  law  to  the  equity  docket  of  the 
circuit  court  of  a  case  in  which  only  equity 
may  afford  appropriate  relief,  but  contemplates 
original  action  in  the  trial  court,  subject,  when 
decided  by  the  trial  court,  to  review  by  i^- 
peaL 

Appeal  from  Circuit  Court,  Be  Kalb  Coun- 
ts;  W.  W.  Haralson,  Judge. 

mectment  by  J.  B.  Nidiols  against  V.  A. 
Qaborne.  Judgment  for  plalntUC,  and  de- 
fendant appeals.    AfBrmed. 

The  plaintiff  was  the  son  of  James  G.  Nldi- 
ols  and  was  of  age  at  the  time  of  his  father's 
death.  His  father  died  leaving  a  widow  and 
eleven  diildren,  five  of  whom  were  minors  at 
that  time.  The  defendant  claimed  through  a 
deed  from  the  widow  Nichols  to  Oirls  CoUas 
and  certain  deeds  from  the  minor  heirs  to  the 
widow  Nichols  and  to  OoUas  and  a  deed  from 
Chris  Colias  and  his  wife,  who  was  a  minor 
heir  of  Nichols,  to  V.  A.  Clabome.  The  evl- 
dence  was  in  dispute  as  to  the  homestead  fea- 
tures of  the  land  at  the  time  of  the  death  of 
James  Nidiols. 

A.  I^tady,  of  Birmingham,  and  EL  O.  Mc- 
Cord,  of  Gadsden,  for  appellant 
W.  R.  Bradford,  of  AlbertvlUe,  for  a^^llee. 

McC^KLIiAN,  J.  The  pUintlff  (appellee) 
Instituted  this  action  of  statutory  ejectment 
against  the  appellant  to  recover  the  north- 
west quarter  of  section  8,  township  8,  range 
6,  in  De  Kalh  county.  The  trial  was  by  the 
court  without  a  jury.  Judgment  was  accord- 
ed plaintiff  for  an  undivided  one-eleventh 
Interest  In  the  land.  The  only  assignment  of 
error  urged  in  the  brief  for  appellant  is  pred- 
icated, in  effect,  of  the  court's  conclusion  of 
fact,  leading  to  the  Judgment  rendered.  The 
determining  question  was  '  and  is  this: 
Whether  the  land  In  suit  was  the  "home- 
stead'-' of  John  O.  Nichols,  plalntUTs  father, 
at  the  time  of  his  death  in  January,  1898, 
within  the  purview  Ot  Code  1896,  |  2071, 
which  provides: 

"When  the  homestead  set  apart  to  the  widow 
and  minor  cliild  or  children,  or  either,  consti- 
tutes all  the  real  estate  owned  in  this  state  by 
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the  decedent  at  tbe  time  of  Us  death,  the 
title  to  such  homestead  vests  absolutely  in 
them,  whether  there  be  administration  on  the 
estate  of  the  decedent  or  not." 

If  the  land  in  question  was  Impressed  at  the 
time  of  John  G.  Nichols'  death  (January,  1898) 
with  the  homestead  character  and  the  other 
conditions  prescribed  In  this  statute  were  pres- 
ent, then  plaintiff  was  not  entitled  to  recover ; 
plaintiff  being  an  adult  at  the  time,  and  a 
widow  and  five  minor  children  also  surriving 
the  decedent 

[1,2]  Since  the  trial  was  by  the  court, 
without  Jury,  the  evidence  entirely  oral — so 
far  as  the  main  Issues  were  concerned — the 
conclusion  of  the  court  will  not  be  disturbed 
unless  It  is  plainly  contraiy  to  the  great 
weight  of  the  evidence.  McCay  v.  Parks,  201 
Ala.  647,  79  South.  119,  and  previous  deci- 
sions there  cited,  among  others  readily  ac- 
cessible. The  evidence  has  been  carefully 
examined;  and  the  finding  of  the  court  below 
Is  at  least  so  far  justified  by  this  theory,  pro- 
jected by  the  evidence,  as  to  forbid,  under 
the  stated  rule,  a  conclusion  at  variance  with 
that  attained  by  the  court  hearing  and  ob- 
serving the  witnesses,  viz.,  that  the  land  de- 
scribed in  the  complaint  was  not  occupied  as 
a  homestead  by  John  G.  Nichols  at  the  time 
of  his  death  or  was  not  so  used  by  him  aa  to 
impress  the  homestead  character  upon  it ;  he 
not  residing  on  this  land  at  that  time.  The 
argument  for  appellant  stresses  the  asserted 
fact — true,  It  may  be — that  tiie  decedent  only 
owned  this  160  acres,  worth  not  over  $1,0(X), 
at  the  time  of  his  death,  and  from  this  prem- 
ise Imputes  error  to  the  trial  court's  conclu- 
sion. There  is  some  evidence  opposed  to  this 
assertion;  but  if  appellant's  contention  in 
this  respect  was  conceded,  stUl  the  theory 
Just  indicated,  favorable  to  the  correctness 
of  the  court's  finding,  would  not  be  thereby 
neutralized  or  avoided — it  being  not  (mly  nec- 
essary, under  secticm  2071,  that  the  area 
and  value  should  be  within  its  definition,  but, 
also,  that  the  land  should  have  b^n  im- 
pressed with  the  homestead  character.  Ac- 
cording proi)er  application  of  the  rule  stated, 
it  cannot  be  affirmed  on  this  record  that  the 
trial  court  erred  in  the  conclusion  attained. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMERVILI^E!  and 
THOMAS,  JJ.,  concur. 

On  Rehearing. 

McOI/ELIiAN,  J.  18]  Neither  section  2,  nor 
any  other  section,  of  the  act  approved  Sei>- 
tember  28,  1915  (Gen.  AcU  1915,  p.  831),  pur- 
ports to  authorize  this  court  to  direct,  orig- 
inally, the  transfer  from  the  law.  to  the 
equity  docket  of  a  circuit  court  a  case  in 
which  only  equity  may  afford  appropriate  re- 
lief.    The  practice  established  by  that  act 


contemplates  original  action  In  a  trial,  not 
an  apif^ate,  court ;  subject,  when  decided  bj 
the  trial  court,  to  review  by  appeaL 
The  application  is  denied. 

ANDERSON,  C.  J.,  and  SOMSBTILLSl  nd 
THOMAS,  JJ.,  concur. 


(KM  AU.m 
BROWN  T.  SHELBY  COUNTY.    (7  Div.  51.) 

(Supreme  Court  of  Alabama.     Feb.  6,  1920. 
Rehearing  Denied  May -20,  1920.) 

1.  Appeal  and  emor  (S=3866(t)— Appeal  mtj 
ba  takan  by  plalntifF  from  danlal  of  noiult 

Under  Code  1907,  |  3017,  antboiizing  u 
appeal  by  plaintiff  who  has  moved  for  a  non- 
suit, with  bill  of  exceptions,  on  account  of  ad- 
verse ruling  by  the  conrt  on  admissions  of 
testimony,  such  adverse  mlinga  ara  reviewable 
on  the  appeaL 

2.  Bridges  <S=937  —  Liability  for  laJiriM  M 
bridges  statutory. 

A  cotmty  is  not  liable  for  damages  for  in- 
juries resnlting  to  travelers  on  highways  bom 
defective  bridges  and  canseways,  in  the  ab- 
sence of  a  statute  fixing  liabill^. 

3.  Bridges  «=939 (5)— Liable  for  imjaries  re- 
4selved  by  reasoa  of  tfefaot  in  bridge  coaatniot- 
ad  by  oontractar  without  guaranty. 

A  county  is  liable  for  damages  for  injnties 
t6  a  traveler  by  reason  of  a  defect  in  a  bridge 
erected  by  contract  without  guaranty,  under 
Code  1896,  §  2512,  as  amended  by  Gen.  Acta 
1903,  pp.  412-414,  il  6,  8,  as  affected  bj 
Code  1907,  {  3038,  and  such  is  true  where  guar- 
anty has  been  required  but  the  period  has  ex- 
pired. 

4.  Evidenca  «=9333(  12)— Minutes  of  ooirt  «f 
county  oommlsslonere  admissible  to  show  cos- 
struction  of  bridge  by  Independent  oontraotor. 

In  an  action  for  injuriea  caused  by  defective 
bridge,  minutes  of  court  of  county  commis- 
sioners reciting  indebtedness  to  a  construction 
company  for  the  erection  of  the  bridge,  and 
providing  for  levy  of  a  special  tax  to  pay  for 
the  same,  were  competent  as  tending  to  show 
that  the  bridge  was  erected  by  the  authority  of 
the  board  of  county  commissioners,  and  by 
such  independent  contractor  pursuant  thereto, 

5.  Bridqea  ^s>8— County  oommlsslonera  e»M 
establish  bridges  at  a  time  other  tliaa  a  nf 
ular  term  of  court. 

Under  Code  1896,  §  2512,  as  amended  bj 
Gen.  Acts  1903,  pp.  412-414,  |§  6,  8,  as  affected 
by  Ck>de  1907,  §  3038,  courts  of  county  com- 
missioners may  establish  bridges  at  a  time  oth- 
er than  the  reg\>Iar  term  of  the  court  as  pro- 
vided by  statute. 

6.  Bridges  ^=320 (3)— Oommlsslonera  could  rat* 
ify  letting  of  oontract  for  bridge  by  two  mcM- 
ber*. 

Though  a  county  had  not  the  authority  to 
delegate  the  power  to  two  member*  of  its  court 
of  county  commissioners  to  make  a  oontract  for 
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the  conBtnictlon  of  •  bridge  under  Code  1896, 
i  2512,  as  amended  by  Oen.  Acts  1903,  pp.  412- 
414.  i!  6,  8,  as  affected  by  Code  1907,  |  3038, 
vhen  their  action  in  letting  the  contract  was 
reported  by  them  to  such  court  and  was  made 
a  part  of  it*  record  by  adoption  or  ratification 
thereof,  it  .became  effective. 

7.  Evidme*  «=3333(I2)  —  Contnust  for  bridge 
admissible  though  not  entered  at  length  on 
minutes  of  commlsilonens. 

Though  a  contract  for  the  construction  of 
a  bridge  under  Code  1896,  {  2512,  as  amended 
by  Gen.  Acts  1903,  pp.  412^114,  St  6.  8,  as 
affected  by  Code  1907,  |  8038,  vas  aot  en- 
tered at  length  on  the  minutes  of  the  court 
of  county  commissioners,  it  was  admissible  as 
evidence  tending  to  show  that  the  bridge  was 
built  by  the  county  by  contract  with  an  inde- 
pendent contractor,  though  such  instrument  was 
executed  by  only  two  members  of  the  court  and 
Was  sobsequenUy  ratified  by  the  court. 

8.  Evidence  ^=3178(8)— Stubs  ef  county  war- 
rants admissible  where  warrants  were  lost 

Where  original  canceled  warrants  of  coun- 
ty coold  not  be  found  by  diligent  search  in 
the  place  where  the  same  were  usually  kept 
by  the  proper  custodian  thereof,  court  should 
have  admitted  in  evidence,  after  such  prelim- 
inary proof  was  made,  the  cotmty  book  con- 
taining stubs  of  such  warrants. 

9.  Evidence  «=>387(5) —Opening  bridge  for 
public  use  matter  of  parol  proof. 

In  an  action  against  a  county  for  damages 
for  injuries  caused  by  defect  in  bridge,  the  fact 
that  the  bridge  after  completion  was  opened 
by  the  county  for  the  use  of  the  public,  the 
connty'a  exercising  jurisdiction  and  control  over 
the  same,  repairing  it  at  various  times,  and 
finally  negligently  permitting  it  to  become  in 
a  dangerous  or  defective  condition,  was  matter 
of  parol  proof. 

10.  Bridges  @=»39(5)— Failure  of  minutes  of 
oommlssloners  to  show  formalities  of  estab- 
lishment held  not  to  affeet  llaMINy  for  In- 
juries. 

The  fact  that  the  minutes  of  the  court  of 
county  commissioners  failed  to  show  the  ob- 
servance of  provisions  as  to  advertising  for 
competitive  bids  for  the  construction  of  a 
bridge,  or  the  bond  of  indemnity  for  faithful 
performance  of  the  work  or  plans  and  specifica- 
tions, or  for  protection  of  the  traveling  public, 
did  not  absolve  the  county  from  liability  for 
injuries  to  traveler  by  reason  of  defect  in 
bridge,  where  no  guaranty  was  taken  or  the 
period  had  expired,  under  Code  1907,  |  8038. 

Appeal  from  Circuit  Court,  Sbelby  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Action  by  Fannie  Brown  against  Shelby 
County  for  damages  for  personal  injuries. 
Jadgmoit  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Longshore,  Koeolg  &  Longshore,  of  Colum- 
biana, and  Arrington  &  Arrington,  of  Mont- 
gomery, for  appellant 

W.  L.  Acnff,  of  Columbiana,  and  J.  J. 
Hayfleld,  of  Montgomery,  for  appellee. 


THOMAS,  J.  This  is  a  suit  to  recover 
damages  for  personal  Injuries,  alleged  to 
have  been  received  by  plaintifT  by  reason  of 
a  mule  becoming  frightened  at  a  hole  in  the 
floor  of  a  bridge  and  backing  therefrom  with 
a  buggy  attached  In  which  plaintiff  was  rid- 
ing. 

[I]  The  appeal  is  taken  as  authorized  by 
section  8017  of  the  Code  of  1907,  plaintiff 
having  moved  for  a  nonsuit  with  bill  of  ex- 
ceptions, on  account  of  adverse  ruling  by 
the  court  on  the  admission  of  testimony. 
Schilllnger  v.  Wickeraham,  7B  South.  11 ; 
Herrmann  ▼.  MobUe  Co.,  202  Ala.  274,  80 
South.  112;  Paterson  &  Edey  libr.  Co.  v. 
Bank  of  MobUe,  84  South.  721. 

Tlie  suit  is  brought  under  the  provisions 
of  section  2512  of  tbe  Code  of  1896  as 
amended  by  sections  6  and  8  of  the  Act  of 
October  10,  1903  (Oen.  Acts  1903,  pp.  412, 
413,  414),  and  as  affected  by  section  3038  of 
tbe  Code  of  1907. 

The  statute,  without  amendment,  as  on- 
braced  in  the  respectlTe  Codes  since  1852,  la 
as  follows: 

"When  a  bridge  or  causeway  has  been  erect- 
ed by  contract  with  the  county  commissioners, 
with  a  guaranty,  by  bond  or  otherwise,  that  it 
shall  continue  safe  for  the  passage  of  trav- 
elers and  other  persons  for  a  stipulated  time, 
any  person  injured,  in  person  or  property,  be- 
fore the  expiration  of  such  period,  by  a  defect 
in  such  bridge  or  causeway,  may  sue  in  his  own 
name  on  the  bond  or  other  guaranty,  and  re- 
cover damages  for  the  injury;  and  if  no  guar- 
anty has  been  taken,  or  the  period  has  ex- 
pired, may  sue  and  recover  damages  of  the 
county."    Code  of  1896,  §  2512. 

Tbe  trial  was  had  on  count  B,  in  which  it 
is  averred  that  about  the  20th  day  of  June, 
1905,  the  court  of  county  commissioners  of 
the  coxmty  in  question  contracted  with  B.  C. 
Bynum  Construction  Company  for  tbe  buUd- 
ing  of  a  bridge  across  a  designated  creek  on 
a  public  highway  of  the  county;  that  the 
same  was  so  constructed  by  tbe  Independent 
contractor;  and  it  is  averred  that  the  coun- 
ty failed  to  take  a  bond  or  guaranty  from 
said  construction  company  that  said  bridge 
"should  continue  safe  for  the  passage  of 
travelers  and  other  persons  for  any  stipu- 
lated time,  and  by  reason  tbereof  it  then 
and  there  became  the  duty  of  the  defendant 
to  keep  said  bridge  in  tep&ix  and  in  safe 
condition  for  the  passage  of  travelers  and 
other  persons.  •  •  •  That  prior  to  and 
on,  to  wit,  the  3d  day  of  October,  1917,  the 
defendant  negllgentiy  suffered  or  allowed 
said  bridge  to  be  in  an  unsafe,  unsound,  and 
defective  condition,  which  said  unsafe,  un- 
sound, and  defective  condition  consisted  in 
this:  A  large  bole  in  tbe  floor  of  said 
bridge,  which  said  bole  was,  to  wit,  twelve 
inches  wide  and,  to  wit,  twenty-four  Inches 
long;    and    *    *    *    that  defendant  for,  to 
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wit,  several  daya  prior  to  said  date  last 
aforesaid  and  prior  to  the  occurrence  of  the 
injuries  hereinafter  complained  of  had  no- 
tice of  said  unsafe,  unsound,  and  defective 
condition  of  said  bridge,  and  •  •  •  that 
defendant  after  it  had  said  notice  at  the 
time  aforesaid  had  reasonable  time  in  which 
to  remedy  said  unsafe,  unsound,  and  defec- 
tive condition  of  said  bridge,  but  negligently 
allowed  the  same  to  remain  in  said  unsafe, 
unsound,  and  defective  condition.  Plaintiff 
further  avers  that  on,  to  wit,  said  3d  day  of 
October,  1917,  wlillst  plaintiff  waa  croesing 
or  attempting  to  cross  said  bridge  in  a  bug- 
gy drawn  by  a  mule,  in  which  buggy  she  was 
riding  at  said  time  at  the  invitation  of  the 
driver  thereof  who  at  said  time  was  driv- 
ing and  in  control  of  said  mule  and  boggy, 
the  said  mule  became  frightened  at  said 
hole  in  the  floor  of  said  bridge,  wlilch  said 
hole  was  one  calculated  to  frighten  mules 
of  ordinary  gentleness,  and  said  mule  by 
backing  ^tb  said  buggy,  in  consequence  of 
said  fright,  suddenly  backed  one  or  more 
of  the  wheels  of  said  buggy  over,  to  wit,  the 
abutment  of  said  bridge,  throwing  plaintiff 
out  and  from  said  buggy  to  the  ground  be- 
low, thereby  causing  her  serious  and  perma- 
nent bodily  harm,"  catalogued  in  the  count. 
It  is  further  averred  that  an  itemized  claim 
of  damages,  duly  verified  as  required  by 
law,  was  filed  with  the  board  of  revenue  of 
tlie  county  on  April  9,  1918,  within  12 
months  after  plaintiff  sustained  her  injuries, 
which  claim  was  disallowed  by  the  said 
board  of  revenue  on  May  22d  of  said  year. 

As  respects  the  county's  liability  for  in- 
juries sustained  to  person  or  property  on 
defective  bridges  or  causeways  as  a  part  of 
Iiighways  within  the  county,  rendered  un- 
safe for  the  passage  of  travelers  thereupon, 
there  are  four  classes:  (1)  Those  not  erect- 
ed or  constructed  by  the  county  for  which 
no  liability  is  fixed  by  statute;  (2)  those 
erected  or  constructed  by  the  county  without 
the  intervention  or  agency  of  an  independ- 
ent contractor,  for  which  no  liability  is  fixed 
by  statute;  @)  those  erected  or  constructed 
by  contract  with  the  county  commissioners 
"with  a  guaranty,  by  bond  or  otherwise,  that 
it  shall  continue  safe  for  the  passage  of 
travelers  and  other  persons  for  a  stipulated 
time,"  and  such  period  has  expired  (without 
regard  to  the  length  of  the  period),  in  which 
evoit  the  statute  declares  that  the  party  so 
injured  may  recover  damages  of  the  county ; 
and  (4)  when  the  bridge  or  causeway  was 
erected  or  constructed  "by  contract"  and  no 
guaranty  has  been  taken  by  the  county,  in 
which  case  recovery  of  damages  may  be  had 
of  the  county. 

[t]  It  is  immaterial  to  this  Inquiry  tliat 
the  statute  did  not  provide  liability  for 
defective  construction  or  the  failure  of  main- 
tenance in  classes  1  and  2,  or  that  the  liabil- 
ity fixed  in  classes  3  and  4  was  without  time 
limitation  as  to  the  county's  statutory  lia- 


bility, and  may  be  coextensive  with  the  life 
of  the  bridge  or  causeway  in  question.  The 
subject  Is  purely  of  statutory  origin.  If  lia- 
bility of  a  county  for  damages  for  injuries 
resulting  to  travelers  on  the  highways  from 
defective  bridges  and  causeways  is  not  fixed 
by  statute,  no  such  liability  exlsU.  Lee 
County  V.  Tarbrough,  85  Ala.  590,  6  South. 
341;  Williams  v.  Stlllwell,  88  Ala.  332,  6 
South.  914;  Mobile  County  v.  Maddox,  195 
Ala.  336,  70  South.  259,  L.  B.  A.  1916D,  Sll. 
613. 

This  announcement  is  in  oon8<mance  wltli 
the  construction  given  section  2512  of  the 
Code  of  1896  (section  3038  of  the  Code  of 
1907)  in  Barks  v.  Jefferson  County,  119  Ala. 
600,  24  South.  606,  where  the  Inquiry  was 
made: 

"Can  the  county  b«  held  liable  for  injurietf 
resulting  from  the  falling  of  a  bridge  erected 
by  the  court  of  county  comnussioners,  on  a 
road  not  a  public  road,  when  no  guaranty  was 
taken  as  provided  in  section  2612  of  the  Code?" 
conceding  that  tbe  road  was  not  a  public  road. 

The  holding  was  that  the  court  of  county 
commissioners  had  original  legislative  and 
Judicial  power,  with  reference  to  the  estab- 
lishment of  county  bridges,  untrammeled  by 
statute  conferring  Jurisdiction;  that,  in  tbe 
exercise  of  a  wide  discretion  for  the  conven- 
ience of  the  public,  such  constituted  au- 
thority of  the  county  may  exercise  its  dl^ 
cretion  in  the  establishment  and  c<»struc- 
tlon  of  a  bridge  and  the  levy  of  a  special  tax 
provided  by  statute  therefor ;  that  the  coun- 
ty was  liable  for  personal  injuries  caused 
from  such  defective  bridge  erected  under 
contract  with  the  commissioner's  court  on  a 
road  not  a  public  road,  where  the  guaranty 
bond  required  by  statute  was  not  taken. 

So  much  for  the  statutes  and  constructions 
given  when  the  bridge  in  question  was  erect- 
ed in  1906.  The  act  of  October  10,  1903,  "to 
provide  for  the  construction  and  mainte- 
nance of  good  public  roads  and  bridges  in 
the  several  counties  of  the  state  -of  Ala- 
bama," provided  for  securing  rights  of  way  by 
sale,  donation,  or  condemnation;  the  width 
of  the  road  of  the  several  "classes"  was  de- 
clared; provision  made  for  connecting  the 
roads  of  the  different  counties  at  the  ex- 
pense of  the  counties  in  Interest,  to  be  de- 
termined by  Joint  meeting  of  the  courts  of 
county  commissioners  or  boards  of  revenue 
of  said  adjoining  counties,  and  for  the  pay- 
ment of  the  expense  of  the  same;  for  the 
employment  of  necessary  labor  for  the  loca- 
tion, construction,  improvement,  and  main- 
tenance of  the  public  roads  and  the  payment 
therefor  from  the  special  road  and  bridge 
fund  set  apart  for  such  Internal  improve- 
ment or  out  of  "any  other  funds  of  said 
county";  that  the  county  may  be  divided 
by  said  court  into  road  districts;  the  mak- 
ing of  such  improvements  by  the  labor  of 
county   convicts  was  authorised;    and   the 


Digitized  by 


Google 


Ala.) 


BBOWN  T,  SHELBT  OOUNTT 
(liSo.) 


419 


power  glren  to  levy  "a  tax  on  all  the  prop- 
erty of  their  respectlTe  coontieB  of  not  more 
than  one-fourth  of  one  per  centum  of  the 
vataie  of  such  property  which  tax  when  col- 
lected shall  be  used  exdualvely  for  the  pur- 
pose of  iHiylng  any  debt  or  liability  incurred 
for  the  construction,  erection  or  maintenance 
of  the  necessary  public  buildings,  bridges  or 
roads  of  the  county,  which  tax  shall  be  as- 
sessed and  collected  as  other  county  taxes 
are  collected  and  in  cases  where  bonds  of 
the  county  may  hare  been  issued,  to  the  pay- 
ment of  the  interest  and  principal  of  such 
bonds."  Section  7,  p.  414.  This  aqt  further 
provided: 

"That  for  the  purpose  of  constmcting.  Im- 
proving and  maintaining  the  public  roads  and 
bridges  of  their  respective  counties,  the  vari- 
ous courts  of  county  commissioneTs  or  boards 
of  revenue  may  either  do  such  work  themselves 
or  employ  contractors  to  do  the  same  in  wbole 
or  in  part,  and  whenever  the  construction,  im- 
provement or  maintenance  of  the  public  roads 
or  bridges  of  a  county  is  to  be  done  by  in- 
dependent contractors  it  shall  be  the  duty  of 
the  various  courts  of  county  commissioners  or 
boards  of  revenue  to  require  of  the  person  or 
corporation  with  whom  such  contracts  are 
made,  the  execution  of  a  bond  tn  sufficient 
amount  and  with  solvent  sureties,  conditioned 
to  construct,  improve,  or  maintain  such  roads 
and  bridges,  in  a  good  and  safe  condition,  for 
tiie  full  term  for  which  said  contract  runs. 
Such  bond  must  be  payable  to  the  judge  of 
probate  of  the  county  in  which  such  roads  and 
bridges  are  located,  and  must  be  filed  and 
recorded  in  the  office  of  the  probate  judge. 
Any  person  injured  by  any  breach  of  aaid  bond 
shall  liave  the  right  to  bring  suit  thereon  in  bis 
own  name  against  the  principal  and  sureties 
on  such  bond  to  recover  damages  for  such  in- 
jnry  as  he  may  have  sustained,  by  reason  of 
such  breach  of  such  bond."     Section  6. 

The  act  further  provided  that — 

"No  contract  shall  be  made  except  after  ad- 
vertisement for  thirty  days  in  some  newspaper 
published  in  the  county  accurately  describing 
the  character  of  work  to  be  done  and  of  the 
time  and  place  of  letting  and  then  only  to  the 
lowest  bidder  for  such  work,  who  shall  enter 
into  bond  in  double  the  amount  of  such  bid  con- 
Ationed  for  the  proper  performance  of  said 
contract  according  to  the  plans  and  specifica- 
tions and  within  the  time  prescribed  by  the 
t>rder  of  the  court  for  such  work  which  bond 
•hsU  be  approved  by  the  judge  of  probate  for 
said  county."  Section  8,  Oen.  Acts  1903,  pp. 
412,  415. 

[t]  It  is  apparent  that  It  was  the  legisla- 
tive intent  to  provide  an  expansive  system 
for  the  constmctim  and  maintenance  of  good 
irabUc  roads,  by  authorizing  the  county  lo 
provide  the  necessary  funds  to  make  such 
Internal  improvranent  in  whole  or  in  part 
throng  its  municipal  agencies— county  con- 
victs or  the  onployment  of  laborers  or  oth- 
erwise—or through  an  Independent  con- 
tractor after  competitive  bids  of  which  due 


advertisement  was  required  to  be  given. 
Many  provisions  of  chapter  69  of  the  Code 
of  1896  were  unafTected  by  the  provisions  of 
said  act  It  was  not  the  intent,  nor  does  the 
act  purport  to  deal  anew  with  the  whole 
subject  of  highways,  bridges,  causeways,  and 
ferries,  and  many  of  the  statutory  provi- 
sions relating  thereto  were  unafFected.  The 
act  did  not  repeal  the  statutory  provision 
that  where  no  guaranty  has  been  taken  by 
the  county  from  an  independent  contractor 
constructing  or  maintaining  a  county's 
bridge  or  causeway,  or  where  the  period  of 
guaranty  has  expired,  where  any  person  in- 
jured, In  person  or  property,  by  reason  of 
the  highway  or  that  portion  thereof  being  or 
becoming  unsafe  for  the  passage  of  travel- 
ers thereover  or  thereupon,  damages  may  be 
recovered  of  the  coonty. 

The  question  now  presented  is  whether 
the  county  was  subject  to  this  statutory  lia- 
bility when  the  bridge  in  question  was  erect- 
ed in  1905  for  the  county  on  Its  public  high- 
way, and  at  the  time  whai  the  Injury  was 
sustained — though  certain  stotutory  require- 
ments were  not  shown  by  the  minutes  of  the 
court  of  county  commissioners  to  have  been 
complied  with — ^where  the  contract  for  its 
erection  was  ratified  by  the  court  of  county 
commissioners,  the  structure  was  completed, 
accepted,  paid  for,  and  opened  to  the  public 
by  the  county. 

[4, 6]  That  part  of  the  minutes  of  the 
court  of  county  commissioners,  June  term, 
1905,  reciting  indebtedneiss  to  Bynum  OoD- 
atruction  Company  for  the  erection  by  that 
company,  for  the  county,  of  the  public  bridge 
in  question,  and  providing  for  the  levy  of  a 
special  tax  to  pay  for  the  same,  was  compe- 
tent as  tending  to  show  that  the  bridge  was 
erected  by  authority  of  the  court  of  county 
commissioners  and  by  such  Independent  con- 
tractor pursuant  thereto.  The  June  term  of 
court  was  the  time  fixed  by  law  (Code  1896, 
SS  3977,  3985)  for  the  levying  of  taxes.  The 
order  of  July  3,  1905,  showing  adoption  or 
ratification  of  the  contract  in  question,  made 
for  the  court  by  two  of  its  members,  was 
likewise  'competent  evidence.  Matkin  v. 
Marengo  County,  137  Ala.  166,  158,  34  South. 
17L  In  Com.  Ct  of  Coffee  Co.  v.  Ballard, 
186  Ala.  601,  64  South.  311,  speaking  of  the 
term  of  courts  of  county  commissioners 
or  boards  of  revenue  In  which  is  vested  ex- 
ecutive, legislative,  and  judicial  power  In 
the  establishment  of  public  or  private  roads. 
It  is  said  that  such  courts  may  establish  such 
roads  at  a  time  other  than  the  regular  terms 
of  the  court  as  provided  by  stotute ;  that  is 
to  say,  the  exercise  of  such  power  Is  not  re- 
stricted to  regular  terms  of  said  court  This 
decision  Is  in  line  with  the  pronouncement 
contained  in  Barks  v.  Jefferson  County,  su- 
pra, that  commissioners'  courta  exercise  an 
original  quasi  legislative,  judicial,  and  exec- 
utive power  under  the  Code  of  1896  to  as- 
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tabUsh  bridges,  and  it  toUows  that  such 
courts  In  dealing  with  the  establishment  of 
roads,  bridges,  ferries,  and  causeways,  were 
not  restricted  to  their  regular  terms.  Hicks 
T.  State  (App.)  76  South.  686. 

[(,  7]  Though  the  county  had  not  the  au- 
thority to  delegate  the  power  to  two  mem- 
bers of  its  court  of  county  commissioners  to 
make  the  contract  in  queation,  when  their 
action  In  letting  the  contract  was  reported 
by  them  to  such  court  and  was  made  a  part 
of  its  record  by  adoption  or  ratiflcatlon 
thereof,  it  became  effective  under  the  statute 
we  are  dealing  with.  Though  the  contract 
was  not  entered  at  length  on  the  minutes  of 
the  court,  such  instrument  so  ratified  by  the 
court  of  county  commissioners  was  admissi- 
Ue  as  evidence  tending  to  show  that  the 
bridge  was  built  by  the  county  and  by  con- 
tract with  an  Independent  contractor.  Wil- 
liams Y.  Colbert  County,  81  Ala.  216,  1 
South.  74;  Franklin  County  v.  Richardson, 
202  Ala.  46,  79  South.  384.  The  right  of 
notification  of  authority  for  the  erection  of 
a  county  bridge  by  the  authoritative  action 
of  the  court  of  county  commissioners  and 
shown  by  its  written  record  was  recognized 
in  Mobile  County  v.  Maddox,  195  Ala.  336, 
70  South.  268.  The  result  there  announced 
that  a  probate  Judge,  a  member  of  the  coun- 
ty board  of  commissioners,  cannot  Invest 
with  validity  an  incomplete  act  of  the  board 
or  unauthorized  act  of  its  individual  mem- 
bers, by  iRSiiIng  a  warrant  in  payment;  for 
the  act  only  of  a  member  of  such  court  was 
properly  held  to  be  no  ratification  of  an  un- 
authorized contract  for  the  building  of  a 
bridge  and  afforded  no  basis  for  the  statu- 
tory liability  in  question. 

(I,  9]  It  being  shown  that  the  original  can- 
celed warrants  of  the  county  by  which  pay- 
ment was  made  for  the  bridge  could  not  be 
found  by  diligent  search  in  the  place  where 
the  same  were  usuaUy  kept  by  the  proper 
custodian  thereof,  the  county  book  contain- 
ing stubs  of  such  warrants  issued  in  pay- 
ment of  the  omstruction  price  of  the  bridge 
should  have  been  admitted  in  evidence  after 
such  preliminary  proof  was  made.  Mc- 
Whorter  v.  Tyson,  83  SoutlL  330.  The  ten- 
dency of  the  stubs  was  to  show  that  the 
bridge  was  erected  by  an  independent  con- 
tractor and  paid  for  by  the  county;  and 
this  without  regard  to  the  fact  that  the  orig- 
inal or  initial  stages  of  the  contract  or  of 
its  execution  were  made  by  a  committee 
from  the  court  of  county  commissioners  in- 
trusted with  such  matter  by  the  court  of 
county  commisslonerB,  thereafter  reported  to 
the  court  by  such  committee  and  ratified  by 
the  court  as  shown  by  its  minutes.  The  fact 
that  the  bridge,  after  completion,  was  even- 
ed by  the  county  for  the  use  ai  the  public 
and  the  county's  exercising  Jurisdiction  and 
control  over  the  same,  repairing  it  at  vari- 


ous times  throut^oat  the  year,  and  finally 
negligently  permitting  it  to  become  in  • 
dangerous  or  defective  condition,  was  mat- 
ter of  parol  proof.  Oreene  Ooiuity  r.  Bn- 
tanks,  80  Ala.  201. 

[11]  The  fact  that  the  minutes  of  the  court 
of  county  commissioners  fail  to  show  the 
observance  of  such  provisions  as  to  advertis- 
ing for  competitive  bids  for  the  work  or  a 
bond  of  indemnity  for  faithful  performance 
of  the  work  according  to  plans  and  spedfica- 
itlons  or  Cor  protection  of  the  traveling  pub- 
lic did  not  absolve  the  county  of  liabilitT 
imposed  on  it  by  the  statute,  where  "no 
guaranty  has  been  takai,  or  the  period  haa 
expired."  Code,  f  3038  (2612),  (1466),  a6»2), 
(1396),  (1203). 

The  Judgment  of  the  drcnit  court  la  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

Ain)ERSON,  G.  J.,  and  McOLELLAK  and 
SOMEBVILLB,  JJ.,  concur. 


(SN  Ala.  to 
RUSSELL  V.  QARRETT.     (3  DIv.  433.) 

(Supreme  Cioiirt  of  Alabama.     Jan.  22,  1920. 
Rehearing  Denied  Feb.  12, 1920.) 

1.  Qsaranty  «=927— AmMgnous  oontraot  to  b* 
taken  most  strongly  against  gnarantor. 

Subject  to  role  that  when  intent  of  guar- 
antor has  been  ascertained,  or  terms  of  guar- 
anty are  clearly  defined,  liability  of  guarantor 
controlled  by  such  intent  and  is  never  to  be 
extended,  where  language  is  susceptible  of  two 
meanings,  it  should  be  taken  most  strcHisly 
against  guarantor. 

2.  Guaranty  «5>9— Unperfomad  piwmise  of 
guarantor  a  nude  paot. 

If  guarantor  reserved  absolute  tight  at  all 
times  to  say  whether  note  whose  payment  was 
guaranteed  might  be  foreclosed,  yet  neverthe- 
less has  not  said  that  it  might,  his  promise, 
so  long  as  it  is  unperformed,  is  a  nude  pact 

3.  Guaranty  «s>79— Rsservatlon  of  right  la 
guarantor  to  oontrol  foreclosure  construed. 

(guaranty  of  railroad's  note,  drawn  by  one 
not  skilled  in  technical  legsl  terms,  aad  re- 
serving to  gnarantor  right  to  control  "foreclo- 
sure of  the  note,"  held  to  reserve  not  only  the 
right  to  control  foredosnre  of  mortgage  bonds 
pledged  as  collateral,  but  also  to  control  any 
process  for  collection  of  the  note,  not  leaving 
unqualified  duty  of  due  diligence  to  collect  by 
other  available  means  on  creditor  guaranteed. 

4.  Guaranty  ^=345— Intestlon  of  guarantor  was 
that  railroad  should  be  Indulged  In  payment 
for  reasonabia  time. 

Under  contract  guaranteeing  railroad's  note 
secured  by  pledged  mortgage  bonds,  held,  that 
the  guarantor  intended  that  during  a  reasonable 
time  after  the  making  of  the  contract  no  coer- 
cive measures  should  be  adopted  by  the  party 
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guaranteed  for  the  coHectioii  of  the  note,  tbat 
is,  tbat  the  railroad  should  be  indulged  for  a 
reasonable  time;  what  such  time  was  being  a 
question  of  law  and  fact  for  the  jury. 

6.  Guaranty  9=971   —  Party   guaranteed   not 
bound  to  coercive  measures  against  debtor  ex- 
cept on  notice  from  guarantor. 
While,    under    the    contract    of    guaranty, 
guarantor  of  railroad's  note  secured  by  pledge 
of  mortgage  bonds  might  order  or  prohibit  for 
a  reasonable  time  coercive  measures  against  the 
railroad,  after  such  time  the  party  guaranteed 
was  not  bound  to  such  measnres  until  he  got 
notice  to  proceed. 

6.  Guaranty  «=»70  — Party  guaranteed  should 
have  resorted  to  remedies  while  available. 

While  his  remedies  were  yet  available,  it 
was  necessary,  as  a  condition  of  liability  of 
the  guarantor  of  a  railroad's  note,  that  the  pdr- 
ty  guaranteed  should  have  resorted  to  them; 
otherwise  the  guaranty,  contrary  to  intention, 
would  become  absolute,  rather  than  a  guaranty 
ot  collectioiL 

7.  LImHation  of  actions  «=>I80(I),  182(3)— 
Bar  of  statute  must  be  pleaded. 

The  bar  of  the  statute  of  limitations  must 
be  specially  pleaded  in  an  action  at  law,  and 
cannot  be  asserted  by  demurrer. 

8.  Limitation  of  actions  «=:>46(I0),  47(3)— 
Statute  nins  in  favor  of  guarantor  or  surety 
from  time  he  is  ilalile. 

The  statute  of  limitations  commences  to  run 
in  favor  of  a  surety  or  guarantor  from  the  time 
he  is  Uable  to  suit. 

8.  Guaranty  9=936(2)— One  of  two  payees  of 

railroad's    note    guaranteed    ta    other    only 

amount  paid  him. 

Where  one  of  two  payees  of  a  raHroad's 

note,  on  receiving  a  payment  from  the  other 

payee,   guaranteed   to   him    "the   above-named 

loan,"  be  did  not  guarantee  the  whole  amount 

due  on  the  note,  but  only  the  amount  paid  to 

him  by  the  other  payee. 

10.  Exeoutora  and  administrators  9=3443(7)— 
Allegations  oonceming  verlfloation  and  fliing 
of  claim  sulRelent. 

In  an  action  on  a  guaranty  of  a  railroad's 
note  from  one  payee  to  the  other,  allegations 
concerning  the  verification  and  filing  of  the 
claim  against  the  estate  of  the  guarantor,  as 
represented  by  defendant,  &eld  sufficient  as 
matter  of  pleading. 

Appeal  from  drcnlt  Orart,  Montgomery 
Ooimty;   Wm.  L.  Martin,  Judge. 

Action  by  W.  P.  Russell,  as  administrator 
ciun  testamento  annezo  of  the  estate  of  W.  P. 
Bnssell,  deceased,  against  Eva  F.  Garrett,  as 
executrix  of  the  estate  of  C.  W.  Garrett,  for 
breach  of  contract  entered  into  between  their 
testators.  From  Judgmoit  sustaining  demur- 
rers to  the  complaint,  plaintiff  appeals.  Re- 
Tersed  and  remanded. 

The  following  Is  count  2,  which  also  con- 
tains the  contract  referred  to  in  the  opin- 
ion: 
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(2)  Plaintiff  claims  of  the  defendant  the  fur- 
ther sum  of  $10,783.15  with  interest  from  Feb- 
ruary 26,  1917,  damages  for  the  breach  of 
agreement  entered  into  by  defendant's  testa- 
tor, C.  W.  Garrett,  deceased,  on,  to  wit,  Jan- 
uary 15,  1910,  in  words  and  figures  aa  follows, 
to  wit: 

"For  and  in  consideration  of  $1  to  me  in 
hand  paid  by  W.  P.  Russell,  and  the  payment 
of  $6,902.94  to  me  for  the  joint  note  of  the 
Hayneville  &  Montgomery  Railroad  Company 
for  $12,636,  made  to  Russell  &  Garrett,  Feb- 
ruary 4,  1909,  I  hereby  agree,  in  case  the  said 
W.  P.  Russell  should  at  any  time  fail  to  collect 
or  lose  any  or  all  of  the  above-named  amount  of 
$6,902.94,  that  I  wiU  reimburse  the  said  W. 
P.  Russell  for  any  and  all  losses  which  he  may 
sustain  by  reason  of  making  the  above  loan. 
Now  in  order  to  better  secure  the  said  W. 
P.  Russell,  I  hereby  waive  all  my  exemption 
rights  which  I  have  imder  the  laws  of  Alabama 
in  favor  of  the  said  W.  P.  Russell. 

"It  is  hereby  agreed  and  understood  that  I 
have  the  right  to  say  when  the  above-describ- 
ed note  against  the  Hayneville  &  Montgomery 
Railroad  Company  shall*  be  foredosed. 

"[Signed]    0.  W.  Garrett" 

And  plaintiff  avers  that  the  said  joint  note 
of  the  Hayneville  &  Montgomery  Railroad  Com- 
pany for  $12,635  made  to  Russell  &  Garrett, 
February  4,  1909,  was  payable  on  or  before 
January  1, 1910,  and  twre  interest  from  its  date, 
and  that  neither  the  said  C.  W.  Garrett  during 
his  lifetime  nor  the  defendant,  as  executrix  of 
his  estate  under  his  last  will  and  testament, 
ever  notified  the  said  W.  P.  Russell,  deceased,  or 
his  personal  representative,  to  foreclose  or 
bring  suit  upon  the  said  note  described  in  the 
agreement  set  out,  but  that  the  executors  un- 
der the  last  will  and  testament  of  said  W.  P. 
Russell,  deceased,  duly  instituted  suit  upon  said 
note  against  said  Hayneville  &  Montgomery 
Railroad  Company  in  the  circuit  court  of 
Lowndes  county,  Ala.,  and  judgment  in  tbeir 
favor  in  the  sum  of  $21,266  was  duly  rendered 
by  said  court  on,  to  wit,  August  2,  1916.  Plain- 
tiff avers  that  said  ECayneville  &  Montgomery 
Railroad  Company  was  a  corporation  engaged 
in  the  business  of  operating  a  railroad  as  a 
common  carrier  of  passengers  and  freight  be- 
tween the  stations  of  Tyson  and  Hayneville  in 
Lowndes  county,  Ala.,  and  that  substantially 
all  of  its  property  was  used  in  connection  with 
the  operation  of  said  railroad,  and  that  from 
the  time  of  the  rendition  of  the  judgment  to 
February  26,  1917,  said  Hayneville  &  Mont- 
gomery Railroad  Company  remained  and  was  in- 
solvent wholly.  And  plaintiff  avers  that  to  se- 
cure the  payment  of  said  note  the  said  Hayne- 
ville &  Montgomery  Railroad  Company  as- 
signed as  collateral  security  therefor  14  bonds 
of  said  Hayneville  &  Montgomery  Railroad 
Company  in  the  denomination  of  $1,000  each, 
and  one  Charles  Schuessler  also  assigned  to 
W.  P.  RnsseU  and  C.  W.  Garrett,  as  collateral 
security  for  said  note,  24  bonds  of  the  Hayne- 
ville &  Montgomery  Railroad  Company  in  the 
denomination  of  $1,000  each;  tbat  neither  said 
note  nor  said  judgment  was  paid,  and  after 
the  death  of  W.  P.  Russell,  deceased,  plaintiff, 
as  administrator  of  his  estate,  and  in  pursuance 
of  the  statutes  of  the  state  of  Alabama  in  sudr 
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cases  made  and  provided,  did  sell  said  38  bonds 
of  said  Haynerille  &  Montgomeiy  -  Bailroad 
Company  at  public  outcry,  for  cash,  in  front 
of  the  courthouse  door,  in  Hayneville,  Ala.,  dar- 
ing the  legal  hours  of  sale,  on  the  26th  day 
of  February,  1917,  at  and  for  the  sum  of  $10,- 
000,  which  sum  -was  the  highest,  last,  and  best 
bid  received  for  said  bonds;  that  the  amount 
due  on  said  note,  with  interest  thereupon  to 
the  date  of  said  sale,  was  the  sum  of,  to  wit, 
$20,783.15,  and  that  after  deducting  the  amount 
received  for  said  bonds  there  was  a  balance  of 
$10,783.15  of  the  principal  and  Interest  of  said 
note,  which  the  plaintiff  has  failed  to  collect, 
and  the  defendant  has  failed  to  reimburse  plain- 
tiff for  said  sum  as  agreed  to  be  done  by  her 
said  testator;  hence  tliis  suit.  And  plaintiff 
further  avers  that  within  the  time  aUowed  by 
law  he  did  duly  file  a  verified  statement  of  said 
claim  in  the  ofSces  of  the  judge  of  probate  of 
Lowndes  county,  Ala.,  by  which  judge  of  pro- 
bate letters  testamentary  on  the  estate  of  de- 
fendant's testator  had  been  duly  issued  to  her. 

Rusbton,  WiUlama  ft  Crenshaw,  of  Mont- 
gomery,  for  appellant. 

Harry  %  Smith  &  Caffey,  of  MobUe,  Steln- 
er,  Crum  ft  Weil,  of  Montgomery,  and  Joseph 
R.  Bell,  of  Hayneville,  for  appellee. 

SAYRB^  J.  After  Judgment  sustaining  ap- 
pellee's demurrer  to  appellant's  complaint 
the  latter  suffered  a  nonsuit  and  by  excep- 
tion reserved  the  ruling  for  review  in  tlila 
court    Code,  |  3017. 

[1,2]  Subject  to  the  role  that  whm  the 
intent  of  the  guarantor  has  been  ascertained, 
or  the  terms  of  the  guaranty  are  clearly  de- 
fined, the  liability  of  the  guarantor  is  abeo- 
luttiy  controlled  by  such  intent,  and  is  never 
to  be  further  extended,  the  law  of  this  juris- 
diction is  that,  where  the  language  of  the 
G<Hitract  in  Gontrorersy  is  susceptible  of  two 
meanings,  it  should  be  taken  most  strongly 
against  the  guarantor  and  in  favor  of  the 
party  who  has  parted  with  his  property  upon 
the  faith  of  the  interpretation  most  favorable 
to  his  rights.  Crawford  v.  Chattanooga  Sav- 
ings Banlc,  201  Ala.  282,  78  South.  68. '  The 
parties  are  agreed,  and  there  appears  to  be 
no  occasion  for  doubt,  that,  upon  the  whole, 
the  Instrument  set  forth  in  the  second  count 
of  the  complaint  evidences  an  intent  on  the 
part  of  appellee's  testator,  to  whom  we  may 
refer  as  Garrett,  to  guarantee  collection  and 
not  payment  of  the  debt  due  from  the  Hayne- 
ville &  Montgomery  Railroad  Company — 
that  It  is  a  guaranty  conditioned  upon  a 
failure  to  collect  by  due  diligenca  As  affect- 
ing the  question  whether  the  instrument  has 
any  definite  meaning  in  respect  of  other  con- 
ditions of  liability,  the  relations  of  the  par- 
ties, as  disclosed  by  the  allegations  of  the 
count,  are  to  be  considered.  The  parties  to 
the  paper,  appellant's  intestate,  to  whom  we 
may  refer  as  Rnssell,  and  Garrett,  were 
joint  ownns  of  a  note  of  the  Hayneville  ft 
Montgomery  Bailroad  Company  which  was 
secured  by  a  pledge  of  $38,000  oC  the  first 


mortgage  bonds  of  their  debtor.  That  nbta 
was  past  due  at  the  date  of  the  transaction 
evidenced  by  the  paper.  As  shown  by  the 
last  clause,  It  was  understood  and  agreed 
that  Garrett  should  have  a  right  to  say 
when  the  railroad  company's  note  should  be 
foreclosed.  It  does  not  appear  that  he  has 
ever  said  that  the  note  should  be  foreclosed. 
The  plaintiff  has  stated  his  case,  and  recov- 
eries are  not  favored  until  their  right  is 
made  to  appear  by  sufficient  allegation.  So 
then,  if  the  guarantor  reserved  an  absolute 
right  at  all  times  to  say  whether  the  note 
might  be  foreclosed,  and  has  not  said  that  it 
might,  bis  promise,  eo  long  as  unperformed, 
is  a  nude  pact    9  Cyc  618. 

[S]  In  the  brief  for  appellee  it  is  insisted, 
in  substance,  that  the  language  of  the  clause, 
the  term  "foreclose"  in  particular,  is  pecnl- 
larly  apt  to  a  description  of  the  remedy  af- 
forded by  the  pledge  of  mortgage  bonds,  in- 
apt to  a  proceeding  to  collect  the  note  by 
other  process,  and  therefore  that  the  clause 
should  be  read  as  reserving  ooiy  the  right  to 
control  the  foreclosure  of  the  pledge,  not  the 
right  to  control  resort  to  other  means  of  col- 
lecti<»i,  thus  leaving  the  unqualified  duty  of 
due  diligence  to  collect  by  other  available 
means  to  rest  upon  appellant's  intestate  from 
the  inception  of  the  contract  relation;  but, 
while  the  term  "foreclose"  would  have  been 
aptly  used  to  describe  a  proceeding  against 
the  pledge  specifically,  the  guarantor  in 
terms  reserved  the  right  to  control  the  "fore- 
closure of  the  note."  Thi^  paper  writing 
was  evidently  drawn  by  a  hand  unskilled  in 
the  technical  use  of  legal  terms,  and  we 
think  it  may  have  occurred  to  such  a  one  to 
designate  any  proceeding  whatsoever  to  en- 
force collection  of  the  note  as  a  foreclosure. 
At  any  rate.  It  seems  to  us  that  to  limit  the 
meaning  according  to  appellee's  insistence 
would  be  to  Indulge  an  inference  not  war- 
ranted by  the  language  used  nor  by  the  role 
of  construction  to  which  we  adverted  in  the 
beginning.  The  most  natural  meaning  of  the 
clause  appears  to  be  that  the  guarantor  stip- 
ulated for  the  control  of  any  process  for  the 
collection  of  the  note,  and  that,  while  on  its 
face  the  stipulation  seems  to  be  one  for  in- 
dulgence to  the  railroad  company,  the  guar- 
antor must  be  considered  to  have  treated  it 
as  a  matter  of  advantage  to  himself  toae 
which  he  contracted  and  Is  entitled  to  have. 

In  the  first  paragraph  of  the  contract  it 
appears  that  the  guarantor,  Garrett,  agreed 
that  he  would  reimburse  RusseU  in  case  the 
latter  should  "at  that  time"  fail  to  collect. 
The  quoted  phrase  cannot  refer  to  the  previ- 
ously stated  date,  for  that  was  the  date  at 
the  execution  of  the  HaynevUle  ft  Montgom- 
ery Railroad  Company's  note,  nor  to  the  date 
of  the  maturity  of  the  note,  for  that  too  was 
then  past;  the  date  of  the  instrument  ia 
question  lieing  January  15,  1910.  In  the  con- 
struction of  contracts  the  law  seeks  to  con- 


Digitized  by 


Google 


Ala.) 


BUSSELIi  ▼.  aARRETT 
(SE  So.) 


423 


serve  ntbee  than  destroy.  The  parties  evi- 
dently had  In  mtnd  tbe  time  tvhen  the  note 
might  be  foreclosed,  and  It  must  be  that  tn 
the  phrase  "at  that  time"  they  referred  to 
the  time  when  the  note  would  be  foreclosed 
and  to  the  eventuality  that  such  foreclosure 
would  fail  to  produce  funds  sufficient  to  pay 
the  note. 

[4-6]  Appellant  insists  that  the  instrument 
in  question  should  be  held  to  mean  that  the 
guarantor  should  have  only  a  reasonable 
time  during  which  to  have  control  over  the 
efforts  of  Russell  to  collect  the  debt  due 
from  the  railroad  company  by  coercive  pro- 
cess. As  we  have  heretofore  pointed  out,  it 
would  destroy  the  obligation  of  the  paper  to 
hold  that  the  guarantor  reserved  an  absolute 
right  at  all  times  to  say  whether  the  note 
might  be  foreclosed.  Applying  the  mle  of 
tbe  courts,  which  conserves  rather  than  de- 
stroys, and  another,  to  wit,  that  if  no  time 
is  fixed  for  performance  the  implication  is  of 
a  reasonable  time — a  principle  that  is  applied 
to  a  great  variety  of  contracts  (2  Page  on 
Ck>n.  i  IIM) — and  bearing  In  mind  that,  in 
the  absence  of  the  stipulation  shown  by  the 
last  clause,  it  would  have  been  the  duty  of 
Russell  to  proceed  at  once  to  the  exercise  of 
diligence  for  the  collection  of  the  note  then 
past  due,  we  hold  that  the  parties  intended 
that  dnring  a  reasonable  time  after  the 
making  of  the  cimtract  set  forth  in  count  2 
no  coercive  measures  should  be  adopted  by 
aiqiellant,  or  his  Intestate,  for  the  collection 
of  the  railroad  company's  note,  that  is,  that 
the  company  should  be  Indulged  for  a  reason- 
able time.  But  upon  this  interpretation  of 
the  agreement  without  more,  and  with  tbe 
limited  information  afforded  by  the  com- 
plaint as  to  the  relations  of  the  parties  con- 
cerned in  the  arrangement  and  the  ends  they 
sought  to  accomplish  thereby,  we  could  hard- 
ly say  when  such  reasonable  time  would  or 
did  expire.  X7pon  a  full  hearing  of  the  evi- 
dence that  would  probably  be  a  mixed  ques- 
tion of  law  and  fact  proper  to  be  submitted 
■to  the  Jury.  Strawbridge  v.  Robinson,  5  Oil- 
man (111.)  470,  60  Am.  Dec.  420.  It  Is  alleg- 
ed "that  neither  the  said  O.  W.  Garrett  dur- 
ing his  lifetime  nor  the  defendant,  as  execu- 
trix under  his  last  will  and  testament,  ever 
notified  the  said  W.  P.  Russell,  deceased,  or 
his  personal  representative,  to  foreclose  or 
bring  suit  up<m  the  said  note  described  in 
said  agreement,"  but  further  allegation  is 
that  appellant  recovered  jadgment  against 
the  company  August  2,  1916,  and  foreclosed 
the  pledge  February  26,  1917.  These  allega- 
tions disclose  appellant's  theory  that,  al- 
though. In  general,  diligence  to  collect  from 
the  principal  debtor  Is  a  condition  precedent 
to  the  guarantor's  liability,  still,  since  appel- 
lant's right  to  proceed  against  the  railroad 
company  was  conditioned  upon  the  will  of 
the  guarantor,  and  the  guarantor  needed  no 
notice  of  the  principal  debtor's  default — this 


last  I>ecan6e  the  agreement  was  made  with 
a  view  to  a  default  then  existing — that  in 
view  of  these  facts  appellant  and  his  Intes- 
tate might,  without  being  charged  with  lack 
of  diligence,  wait  for  notice  from  the  guaran- 
tor to  proceed  to  collect  the  debt  from  the 
railroad  company  by  any  and  every  available 
means ;  in  other  words,  that,  while  the  guar- 
antor for  a  reas<mable  time  might  either  or- 
der or  prohibit  coercive  measures  against  the 
railroad  company,  after  such  time  appellant 
was  not  boimd  to  such  measures  until  he  got 
notice  to  proceed;  and  It  would  seem  that 
such  operation  and  effect  should  be  assigned 
to  the  agreement.  It  is  not  perceived  how 
otherwise  the  stipulations  of  the  agreement 
may  be  made  to  consist  with  a  workable 
guaranty  of  the  debt  due  to  appellant's  in- 
testate. That  the  guarantor  may  waive  dil- 
igence on  the  part  of  the  guarantee  is  to  be 
inferred  from  the  ruling  in  Phillips-Boyd 
Publishing  Ob.  v.  McKInnon,  197  Ala.  443, '73 
South.  43.  However,  while  yet  his  remedies 
were  available^  it  was  necessary,  as  a  condi- 
tion of  appellee's  liability,  that  appellant 
should  have  resorted  to  them,  for  otherwise 
the  guaranty,  contrary  to  the  intent  of  the 
parties,  would  become  absolute  rather  than 
a  guaranty  of  collection. 

U,  I]  The  bar  of  the  statute  of  limitations 
must  be  specially  pleaded  in  actions  at  law, 
and  cannot  be  asserted  by  demurrer.  Hubs 
V.  Railroad,  66  Ala.  473.  But  it  is  well 
enough,  nevertheless,  to  say  that  appellant's 
action  was  not  shown  by  the  complaint  to 
have  been  barred  by  the  statute  of  limita- 
tions. The  statute  commences  to  run  in  fa- 
vor of  surety  or  guarantor  from  the  time  he 
is  liable  to  suit;  in  this  case  from  the  time 
whoi  appellant  exhausted  his  remedies 
against  the  railroad  company  without  secur- 
ing full  satisfaction  of  the  claim  guaranteed. 
1  Brandt,  Sur.  &  Guar,  f  161;  Powdl  v. 
Jones,  72  Ala.  892. 

[9]  The  complaint  discloses  the  fact  that 
on  August  2,  1916,  the  railroad  company  was 
indebted  on  account  of  the  note  to  RusseU 
and  Garrett  In  the  sum  of  |21,266,  and  that 
by  the  foreclosure  of  February  26,  1017,  the 
svun  of  $10,000  was  realized.  Appellant  pro- 
ceeds upon  the  theory  that  appellee  may  be 
charged  with  the  total  balance  of  $10,783, 
due  as  of  the  date  on  which  this  suit  was 
brought,  to  wit,  January  27,  1919.  This  re- 
sult would  follow  from  appellant's  contention 
that  appellee's  testator,  by  guaranteeing  "the 
above-named  loan,"  guaranteed  the  whole 
amount  due  upon  the  note.  We  cannot  agree, 
nor  on  the  other  hand  do  we  think  that  the 
Mitire  sum  should  be  credited  to  that  part 
of  the  indebtedness  guaranteed  by  Garrett 
In  our  opinion,  the  agreement  shows  that  ap- 
pellee's testator  guaranteed  only  the  amount 
paid  him  by  Russell,  approximately  one-half 
of  the  amount  due  upon  the  note  at  the  date 
of  the  agreement    One-half  (approximately) 
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of  the  amoust  realized  by  the  foreclosure 
should  have  been  credited  to  the  Bum  guaran- 
teed by  appellee's  testator. 

[10]  The  allegation  concemlnK  the  Terlflca- 
tlon  and  filing  of  the  claim  against  the  es- 
tate represented  by  appellee  was,  as  matter 
of  pleading,  sufficient  As  to  the  filing,  a 
similar  questlwi  was  raised  and  decided  in 
OUIesple  T.  Campbell,  149  Ala.  193,  43  South. 
28.  As  to  the  verification,  we  think  the  aUe- 
gatlcm  as  to  that  will  pass  muster.  "The 
word  (to  verify]  •  *  •  sometimes  means  to 
coDflrm  or  substantiate  by  oath  and  some- 
times by  argument  •  *  *  When  used  In  le- 
gal proceedings  It  is  generally  employed  In 
the  former  sense."  De  Witt  ▼.  Hosmer,  8 
How.  Pr.  (N.  y.)  284.  quoted  In  40  Cya  194, 
note. 

The  grounds  of  demurrer  to  the  complaint 
are  yei7  numerous,  but  we  have  said  enough 
to  Indicate  our  oplni<m  as  to  all  of  them.  It 
results  from  what  we  have  said  that  the  de- 
murrer to  the  second  count  of  the  complaint 
Should  have  been  overruled. 

Reversed  and  remanded. 

ANDERSON,  C  J„  and  OARDNBR  and 
BROWN,  JJ.,  ooncaT. 


(204  Ala.  80) 

ATLANTIC  COAST  LINE  RY.  CO.  V.  STATE. 
(3  DIv.  427.) 

(Supreme  Court  of  Alabama.     Jan.  22,  1920. 
Rehearing  Denied  Feb.  12,  1920.) 

1.  Constttntloaal  law  «=»229(t),  283— Taxation 
«=>l  13— Fraaohlse  tax  based  on  paid-up  stock 
of  domestlo  corporation  held  constitutional. 

Acta  1916,  p.  897,  {  IS,  based  on  Const 
1901,  $f  229,  232,  requiring  domestic  corpora- 
tioQS  to  pay  franchise  tax  according  to  Its  paid- 
up  capital  stock,  Md  not  violative  of  CJonat 
n.  S.  Amend  14. 

2.  States  «s»67— Board  not  empowersd  to  de- 
termine corporation's  status  as  foreign  or 
domestic,  etc;   "daim." 

The  board  of  compromise  empowered  by 
Code  1907,  S  2441,  to  setUe  any  "claim"  of  the 
state,  has  no  authority  to  determine  the  status 
of  a  corporation  as  either  foreign  or  domestic 
or  to  require  a  foreign  corporation  to  file  the 
declaration  required  by  section  3642,  of  foreign 
corporations;  the  "claim"  referred  to  being  a 
claim  for  debts  or  money  demands  and  not  a 
controversy  as  to  whether  a  corporation  is  for- 
eign or  domestic,  though  such  fact  may  have 
some  bearing  on  the  amount  of  daim. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CSaim.] 

3.  Taxation  «=3397— Order  of  beard  of  oom- 
promise  not  condnslvo  as  to  status  of  cor- 
poration for  franchise  tax  porposes. 

Order  of  the  board  of  compromise  created 
by  Code  1907,  {  2441,  providing  that  a  corpo- 


ration by  way  of  compromise  consents  to  ffl« 
instrument  designating  agent  and  place  of  busi- 
ness in  the  state  under  section  3642,  requiring 
foreign  corporations  to  file  such  instrument, 
but  reserves  its  rights  as  a  domestic  corpora- 
tion, was  not  condusive  that  the  corporatioa 
was  a  foreign  and  not  a  domestie  corporation 
with  regard  to  amount  of  franchise  tax.  un- 
der AcU  191B,  p.  897,  {   16. 

4.  Judgment  «3>666— Must  bind  persons  ■■- 
tually  ta  operate  as  an  sstoppel. 
Judgments  and  decrees  in  order  to  operate 
as  an  estoppel  must  bind  all  persons  having 
adverse  Interests  mutually  and -equally,  or  sot 
stall. 

Appeal  from  Circuit  Ckrart,  Montgomery 
(bounty;  licoa  McGord,  Judge. 

Action  by  the  State  of  Alabama  against 
the  Atlantic  Coast  Line  Railway  Company 
to  recover  franchise  tax.  F^om  a  Judgment 
for  the  State,  defendant  appeals.    Affirmed. 

For  the  facta  other  than  those  stated  in 
the  opinion,  see  former  report  of  this  case 
in  202  Ala.  668,  81  South.  60. 

John  R.  Tysm,  of  Montgomery,  and  W.  B. 
Kay,  of  Jacksonville,  Fla.,  for  appellant 

J.  Q.  Smith,  Atty.  Cten.,  and  Lawrence  B. 
Brown,  Asst  Atty.  Oen.,  for  the  State. 

ANDERSON,  a  J.  The  main  controverted 
issue  in  this  case  is  whether  or  not  the  ap- 
pellant is  subject  to  a  franchise  tax  as  a 
domestic  or  aa  a  for^ga  corporation.  The 
rate  is  the  same,  but  the  method  for  ascer- 
taining the  amount  Is  different  In  that  do- 
mestic corporattons  are  required  to  pay  40 
cents  on  each  |1,000  of  its  paid-up  capital 
stock,  while  foreign  corporatlcms  are  requir- 
ed to  pay  40  cents  on  each  $1,000  on  the 
amount  actually  employed  in  this  state.  Sec- 
tion 16  of  the  Act  of  1915,  p.  397,  based  upon 
sections  229  and  232  of  the  Constitution  of 
Alabama  of  1901,  was  discussed  and  treated 
in  the  case  of  L.  &  N.  R.  R.  Go.  r.  State  of 
Alabama,  201  Ala.  317,  78  South.  93;  the 
state's  contention  being,  and  which  pre- 
vailed in  the  trial  court,  that  the  appellant 
as  for  the  purpose  of  levying  this  franchise 
tax,  is  a  domestic  corporation,  while  the  ap- 
pellant's contention  is  that  It  is  a  foreign 
corporation  and  the  tax  should  be  based  (wly 
upon  the  amount  of  capital  employed  in  this 
state;  the  same  thing  contended  tor  by  the 
railroad  in  the  case  of  Kansas  City  R.  R.  v. 
Stiles,  242  XT.  S.  Ul,  37  Sup.  Ct  58,  61  L.  Ed. 
176,  182  Ala.  138,  62  South.  734. 

The  case  in  hand  has  been  before  this  court 
upon  a  former  appeal,  and  we  there  held 
that  this  appellant  was  subject  to  the  tax  in 
question  as  a  domestic  corporation,  and  the 
reason  for  so  holding  and  the  statutes  and 
authorities  upon  which  the  condusirai  was 
rested  are  fully  set  out  in  the  opinion,  and 
we  see  no  need  for  an  explanation  or  ampli- 
fication of  said  opinion.     State  v.  Atlantlo 
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Coast  Line  R.  R.,  202  Ala.  658,  81  South.  80. 

[1]  It  1b  urged,  however,  upon  this  appeal 
that  the  tax  In  questloii  violates  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion, upon  the  authority  of  International  Pa- 
per Co.  V.  Massachusetts,  246  V.  S.  135,  38 
Sup.  Ct  292,  62  L.  Ed.  624,  Ann.  Cas.  1918C, 
C17;  Western  Union  Co.  v.  Kansas,  218  U. 
S.  1,  80  Sup.  Ct  190,  64  L.  Ed.  355.  We  are 
willing  to  concede  that  the  levy  would  be 
Invalid  under  these  cases,  if  the  appellant  Is 
to  be  treated  as  a  foreign  Instead  of  a 
domestic  corporation.  .  Indeed,  the  levy 
wonld  be  contrary  to  our  own  statute  and 
Constitution  if  this  appellant  Is  a  foreign 
corporation  and  was  not  correctly  adjudged 
a  domestic  one  upon  the  former  appeal.  The 
Kansas  Case,  supra,  was  fully  considered 
and  differentiated  in  principle  from  this  one 
In  the  case  of  Kansas  Cnty  R.  R.  Co.  v.  Stiles 
242  U.  S.  Ill,  37  Sup.  Ct  58,  61  L.  Ed.  176; 
and  we  find  nothing  In  the  case  of  Inter- 
national Paper  Co.  v.  Massachusetts,  supra, 
that  collides  with  or  weakens  In  the  slight- 
est the  principle  announced  in  the  Stiles 
Case,  supra.  Both  features  of  our  present 
franchise  tax  statute  have  survived  the  at- 
tack of  violating  the  federal  Constitution. 
As  to  the  franchise  tax  on  foreign  corpora- 
tions, see  the  case  of  L.  &  N.  R.  R.  Co.  v. 
State  of  Alabama,  201  Ala.  317,  78  South. 
93,  248  U.  S.  633,  39  Sup.  Ct  18,  63  L.  Ed. 
406.  As  to  domestic  corporations,  see  Kan- 
sas City  R.  R.  V.  Stiles,  242  V.  S.  Ill,  37  Sup. 
Ct  68,  n  L.  Ed.  176,  182  Ala.  138,  62  South. 
734.  Therefore,  if  this  appellant  is  a  domes- 
tic coriioration,  as  was  held  upon  the  former 
appeal,  and  which  we  now  hold,  there  can 
be  no  question  as  to  the  validity  of  the  pres- 
ent tax. 

[2, 3]  It  Is  next  insisted  that  the  trial 
court  erred  in  sustaining  the  state's  demur- 
rer to  appellant's  special  plea  2,  a  point  not 
presented  or  involved  upon  the  former  ap- 
peal. Said  plea  2  Is  one  of  res  Judicata,  re- 
lying upon  a  certain  order  or  decree  of  the 
board  «f  compromise  as  an  estoppel,  and 
which  is  made  a  part  of  said  plea  as  Exhib- 
it B.  Section  2441  of  the  Code  of  1907  pro- 
vides: 

"The  Governor,  Attorney  General,  and  state 
auditor  have  aathority  to  adjust  compromise, 
and  settle,  on  such  terms  as  to  them  may  seem 
just  and  reasonable,  any  claim  of  the  state 
against  any  person  or  corporation,  or  any  pub- 
lic officer,  or  his  sureties,  or  because  of  the 
negligence  or  default  in  the  safe  keeping,  col- 
lection, or  disbursement  of  the  public  moneys, 
or  funds,  or  property,  by  any  officer  having 
charge  or  custody  of  either." 

(4]  The  purpose  of  said  section  was  to 
authorize  the  officers  there  named  to  com- 
promise, adjust  or  settle  existing  claims  of 
the  state  against  any  person,  corporation,  or 
public  officer.    They  were  given  no  author- 


ity to  fix  or  determine  the  nature  or  status 
of  a  corporation  for  all  time  to  come,  or  to 
require  It  to  file  a  declaration  under  sectl<» 
3642  of  Oie  Code  of  1907.  The  claims  re- 
ferred to  in  said  section  2441  necessarily 
mean  dalma  for  debts  or  money  demands 
owing  or  claimed  by  the  state,  and  not  con- 
troversies as  to  whether  or  not  the  corpora- 
tion was  a  foreign  or  a  domestic  one,  not- 
withstanding this  fact  may  have  some  bear- 
ing upon  the  amoimt  of  the  claim.  On  the 
other  hand,  it  may  be  conceded,  only  for  the 
purpose  of  deciding  this  case,  that  the  Gov- 
ernor, the  Attorney  General,  and  the  audi- 
tor had  the  authority  to  determine  the  ques- 
tion here  Involved  and  to  render  such  a  de- 
cree or  order  as  set  out  In  Exhibit  B  to  said 
plea  2;  yet  the  same  was  not  final  or  con- 
clusive that  this  appellant  was  a  foreign 
corporation.  The  said  order  provides  that 
the  said  Atlantic  Coast  Line  Railroad  con- 
sents to  comply  with  section  3642  by  way  of 
compromise  only,  still  reserving  its  rights  as 
a  domestic  corporation.  This  order  could 
not  therefore,  be  conclusive  or  binding  on 
this  appellant  to  the  effect  that  it  was  a 
foreign  and  not  a  domestic  corporation;  and 
it  is  a  well-established  principle  of  law  that 
Judgments  and  decrees,  in  order  to  operate 
as  an  estoppel,  must  bind  mutually  and 
equally  all  persons  having  adverse  interests, 
or  not  at  all.  Van  Fleet's  Former  Adjudica- 
tion, voL  1,  i  22,  p.  110. 

The  Judgment  of  the  drcult  court  Is  af- 
firmed. 

Affirmed. 

SATRB,  GARDNBR,  and  BROWN.  33., 
concur. 


OM  Ala.  2t) 
CITY  OF  MOBILE  v.  MARKER. 
(I  Div.  118.) 


(Supreme  Court  of  Alabama. 


Jan.  22,  1920.) 
Of  words  dllTsr 


1.  Statutes  «=>224— Msaaino 
In  different  statutes. 

The  extent  of  the  meaning  of  words  or 
phrases  is  not  always  the  same,  when  used  in 
different  statutes  relating  to  different  subjects. 

2.  Words  and  phrases— "Roads." 

The  word  "roads"  applies  generally  to  high- 
ways, and  in  its  broader  generic  sense  includes 
highways,  streets  and  lanes  (citing  7  Words 
&  Phrases,  First  Series,  pp.  6260-6252,  6684). 

3.  Highways  <&=>96(l)— "Road,"  In  statute  re. 
latlng  to  superintendent  of  puUlc  roads,  held 
to  Include  streets. 

The  word  "road,"  as  used  in  Loc.  Acts  1907. 
p.  727,  If  2,  3,  providing  for  the  election  of  a 
superintendent  of  public  roads  and  employment 
of  convicts  and  his  responsibility  to  board  of 
commissioners,  was  intended  to  embrace  thor- 
oughfares, both  outside  and  inside  the  city, 
which  were  covered  by  the  act. 
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4.  MuBldiial  o«rp«nti*M  «=s>76l(l)— City  lia- 

bl«  fer  (■Jary  •■  sMnralk  la  "straet"  UBder 

watral  af  eoaaty. 

The  irord  "ctrMt,"  aa  nsed  in  Loc.  Acta 

1807.  p.  727.  I  1,  diT«8tinf  the  city  of  Mobile 

of,  and  inTaatfatf  the  county  with,  the  control. 

aanagemeBt,   and   soperrigion   of  the   streets 

namad  therein,   was   not  intended   to  indude 

■idewalks,  which  still  remain  under  the  control 

and  superviBion  of  the  city,  which  remains  liable 

for  injuries  arising  from  defects  therein. 

[Ed,  Note.— For  other  definitfons,  see  Words 
and  Phrases,  First  and  Second  Series,  Street.] 

Appeal  from  Circuit  Ctonrt,  Mobile  Coun- 
ty ;  Joel  W.  Goldsby.  Judge. 

Actioii  by  Laura  G.  O.  Barker  against 
the  City  of  Mobile  for  damages  for  injuries 
sustained  from  a  fall  on  the  sidewalli.  Judg- 
ment for  plalntifC,  and  defendant  appeals. 
Affirmed. 

Robert  H.  Smltb,  of  Mobile,  for  appellant 
Harry  T.  Smith  ft  Caffey,  of  Mobile,  for 
appellee. 

GARDNER,  J.  Appellee  sued  appellant 
to  recover  damages  for  injuries  sustained 
in  a  fall  on  the  sidewalk  of  Catherine  street, 
in  the  city  of  Mobile,  as  a  result  of  a  defect 
in  the  pavement,  and  from  the  Judgment  in 
her  favor  the  city  prosecutes  this  appeaL 

The  liability  of  the  city  Is  well  established, 
and,  Indeed,  not  controverted,  unless  re- 
lieved therefrom  by  Loc.  Acts  1907, 
p.  727,  the  title  to  which  act  is  as  follows: 

"To  provide  for  the  more  efficient  working  of 
the  public  roads  in  Mobile  connty,  and  certain 
streets  and  public  thoroughfares  in  the  cit(r 
of  Mobile;  provide  for  the  con^ol,  working, 
building,  maintenance  and  improvement  of  the 
same  by  the  board  of  revenue  and  road  com- 
missioners of  Mobile  county;  to  prescribe  the 
duties  and  fix  the  authority  of  said  board;  pro- 
vide for  the  levy  and  collection  of  a  road  tax, 
and  the  method  of  disbursing  moneys  necessary 
to  carry  out  the  provisions  of  this  act,  and 
provide  penalties  for  violations  of  its  provi- 
jsions." 

It  is  by  virtue  of  section  1  of  the  act  the 

city  claims  exemption  from  responsibility 
for  any  damages  sustained  by  pedestrians 
on  the  sidewalk  of  Catherine  street  In  said 
city,  the  provisions  of  which  are  as  follows: 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  Alabama,  that  the  entire  control,  manage- 
ment and  supervision  of  public  roads  in  the 
county  of  Mobile,  and  of  aU  streets  within  the 
city  of  Mobile,  south  of  and  including  Virginia 
street,  west  of  and  including  Catherine  street, 
north  of  and  including  Davis  avenue  or  Stone 
street,  as  far  east  as  Marmatte  street,  and 
east  of  said  street  those  streets  and  thorough- 
fares which  lie  north  of  One  Mile  creek  are 
hereby  lodged  and  vested  in  the  board  of  rev- 
enue and  road  commissioners  of  Mobile  connty 
and  said  board  shall  have  full  and  complete 


authority  to  provide  for  the  repair,  mainte- 
nance and  improvement  of  the  same,  and  to  that 
end  may,  in  addition  to  the  fund  realized  from 
the  'road  tax'  herein  provided  for,  set  apart 
and  appropriate  such  amount  from  the  gen- 
eral fund  collected  under  authority  of  the  law, 
as  said  board  may  deem  necessary  to  carry  oat 
the  provisions  of  this  act" 

The  foregoing  section  was  under  review  in 
State  ex  rel.  v.  Bd.  R.  B.  C<Hnms.  Mobile 
County,  180  Ala.  489,  61  South.  868,  where  it 
was  held  that  by  said  act  the  city  of 
Mobile  was  divested  of  the  control,  manage- 
ment, and  supervision  of  the  street  named 
therein.  Just  as  if  such  had  been  the  precise 
form  of  expression  employed  by  the  Legis- 
lature. 

The  plalntlfl  in  the  instant  case  sustained 
her  Injuries  while  upon  the  sidewalk  of  one 
of  the  streets  named  in  the  act,  and  the  pre- 
cise question  here  presoited  for  consideration 
is  whether  or  not  the  word  "street,"  as  used 
in  said  act  was  intended  to  Include  the  side- 
walk or  merely  the  roadway  thereof — a  ques- 
tion which  was  not  presented  or  considered 
when  this  act  was  previously  under  review, 
as  above  stated.  In  City  Ooundl  of  Montg«Hn- 
ery  v.  Foster,  133  Ala.  587,  32  South.  610,  it 
was  said: 

"By  authoritative  definition,  as  well  as  com- 
mon usage,  tbe  term  'street'  applies  to  the 
whole  public  thoroughfare,  including  sidewalks; 
the  latter  constituting  parts  of  the  street  re- 
served to  pedestrians.  *  •  •  The  term, 
however,  may  be  employed  to  designate  tbe 
way  between  sidewalks,  and  how  it  should  be 
understood  in  a  given  case  may  depend  on  the 
connection  in  which  it  is  used." 

The  same  general  rule  is  recognised  In 
3  McQuillin  on  Municipal  Corporations,  | 
1286,  as  follows: 

"Whether  a  statute  relating  to  streets  in- 
eludes  sidewalks  is  generally  to  be  determined 
from  the  probable  intent  of  the  Legislature." 

In  Board  of  Public  Wks.  v,  Hayden,  13 
Colo.  App.  36,  56  Pac.  201,  numerous  cases 
are  dted  illustrating  when  the  word  "street" 
nfay  be  construed  to  denote  that  i>art  of  a 
street  which  is  devoted  only  to  travel  by 
means  of  vehicles.  As,  for  instance,  in  Didc- 
inson  V.  Worcester,  138  Mass.  555,  it  was 
said: 

"Sidewalks  are  a  part  of  the  street,  although 
the  word  'street'  is  sometimes  used  to  denote 
that  part  of  the  street  which  is  devoted  to 
carriage  travel." 

Another  illustration  is  found  in  the  case 
of  Himmelmann  v.  Satterlee,  50  CaL  68, 
wherein  the  resolution  of  the  board  was  to 
the  effect  that  Washington  street  "be  macad- 
amized and  curbed  with  rosewood  curbs;" 
the  holding  being  that  tbe  roadway  only  was 
meant,  because  by  the  langniage  of  the  stat- 
ute, and  also  in  accordance  with  the  usual 
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acc^tation  of  tbe  temt  "macadamize,"  the 
resolution  could  be  applicable  to  nothing 
bat  the  roadway.  And  in  Fielder  v.  Tlptim, 
149  Ala.  608,  42  South.  985,  8  U  B.  A.  (N.  S.) 
1268.  123  Am.  St  Bep.  69,  13  Ann.  Gas.  1012, 
Is  the  following  expression: 

"The  authorities  anstain  the  proposition  that 
a  bicycle  is  a  'vehicle,'  and  that  its  proper  place 
is  npon  the  highway,  or  tJie  street  proper  [ital- 
ics sappliedG,  and  not  upon  the  sidewalk" 

—which  also  Ulnstrates  the  question  here 
considered. 

[1, 2]  It  la  well  understood,  of  course, 
that  words  used  in  a  statute  often  have 
dlTers  meanings,  depending  upon  the  connec- 
tion In  whidi  they  are  used.  As  said  in  the 
Harrington  Case,  200  Ala.  480,  76  South.  422 : 

"^e  extent  of  the  meaning  of  the  words  or 
phrases  is  not  always  the  same,  when  used  in 
different  statutes  relating  to  different  subjects." 

See,  also,  State  ex  rel.,  etc.,  y.  Roberts,  83 
South.  49.  , 

So,  also.  In  Board  of  Bevenue  of  Jeflerscm 
County  ▼.  City  of  Birmingham,  172  Ala.  188, 
64  South.  767,  it  was  noted  that  the  terms 
"streets,  roads,  and  highways,"  as  descrip- 
dTe  words,  have  been  frequently  used 
anonymously,  citing  7  Words  and  Phrases, 
pp.  6250-S2S2,  6684 ;  but  the  holding  was  that 
the  word  "road,"  as  employed  in  section  215 
of  the  C!on8tltntion,  did  not  Include  streets 
ta  a  dty,  although  it  la  of  course  well  un- 
derstood that  the  word  "roads"  applies 
gaierally  to  highways,  and  in  its  broader 
generic  sense  includes  highways,  streets 
and  lanes.  Webster,  International  Diet; 
Stokes  T.  County  of  Scott,  10  Iowa,  166; 
In  re  Sbarett's  Road,  8  Pa.  89.  In  Gaston 
T.  State,  117  Ala.  162,  23  South.  682,  it  was 
held  that  a  street  of  an  incorporated  town 
was  within  the  language  and  intent  of  sec- 
tion 5354  of  the  Code  of  1896,  prescribing 
a  penalty  for  shooting  a  gun  in  and  across  a 
public  road. 

So,  then,  the  question  arises  as  to  the 
leglalatlTe  intent  In  tbe  use  of  the  word 
"street"  in  the  above-cited  act,  here  under  re- 
view. In  determining  the  meaning  of  tbe 
word,  not  only  should  the  language  in  which 
the  word  occurs  be  considered,  but  also  the 
character  of  the  subject  with  which  it  Is  con- 
nected. The  difference  between  the  public 
roads  ol  a  county  and  the  streets  of  an  in- 
corporated town  or  city  was  well  recognized 
by  this  court  in  McCain  v.  State,  62  Ala. 
138,  where  it  was  said,  to  hold  such  pub- 
lic road,  brought  within  the  boundaries  of 
an  incorporated  town,  to  be  still  under  the 
Jurisdiction  of  the  court  of  county  commis- 
sioners, would  be  very  unnaturaL  And  in 
Benton  v.  aty  of  Glrard,  168  Ala.  175,  52 
South.  842,  it  was  pointed  out  that  the  city 
government  and  the  county  authorities  have 
separate  and  distinct  functions,  and  that  the 
duty  at  keeping  in  repair  the  public  roads 


of  the  covmty  rests  with  the  commissioners' 
court,  but  not  the  streets  of  any  city  in  the 
coun^.  See,  also,  Wiggins  v.  Skeggs,  171 
Ala.  492,  54  South.  756. 

In  State  ex  reL  City  of  Birmingham  ▼.  Bd. 
of  Revenue,  201  Ala.  688, 78  South.  064,  it  was 
declared  that,  as  a  matter  of  common  knowl- 
edge, public  streets  are  generally  materially 
different  lu  construction  and  very  differently 
maintained  from  public  highways,  usually 
constructed  and  maintained  tqr  the  county, 
and  while,  of  course,  the  word  "highway" 
would  Include  street  in  a  broad  sense,  and 
the  word  "street"  in  its  broader  sense  would 
include  sidewalks,  yet  It  was  held  in  that 
case  that  the  word  "highway,"  as  used  in 
Gen.  Acts  1915,  p.  106,  was  not  intended  to 
Include  the  sidewalks. 

[3]  Section  2  of  the  act  here  under  re- 
view provides  for  the  election  of  a  super- 
intendent of  public  roads,  and  section  3  for 
the  employment  of  coun^  convicts  on  any 
part  of  tbe  work,  and  further  stipulates 
that  the  superintendoit  of  puUic  roads 
shall  be  directly  responsible  for  each  and 
every  road  within  the  Jurisdiction  of  the 
board.  We  think  that  the  word  "road," 
in  this  connection,  was  intended  to  embrace 
the  thoroughfares  both  outside  and  inside 
of  the  city,  for  it  would  not  seem  rea- 
sonable that  the  Legislature  would  hold 
the  superintendent  responsible  for  thorough- 
fares outside  but  not  those  within  the  dty, 
although  under  the  control  and  supervision 
of  the  county  authorities.  This  indicates, 
therefore,  that  the  words  "road"  and  "street" 
were  used  synonymously  in  the  act 

[4]  Other  sections  of  the  act  refer  to  the 
county  road  fund,,  the  road  tax,  and  the 
duty  of  certain  peiaons  to  work  the  public 
roads,  and,  indeed,  all  the  provisions  of  the 
act  would  Indicate  a  legislative  intent  that 
the  work  be  done  as  is  customary  aad 
usual  by  the  county  authorities  In  keeping 
up  the  public  thoroughfares  or  public  roads 
ordinarily  coming  within  the  Jurisdiction 
and  control  of  the  county.  It  Is  well 
known,  of  course,  that  the  system  of  road 
work  by  the  county  authorities  Is  not  adapt- 
able to  the  construction  or  maintenance  of 
sidewalks  In  a  city.  That  system  applies 
to  the  working  of  public  roads,  and  is  of 
course  adapted  to  the  maintenance  of  that 
part  of  a  street  within  a  dty  which  cor- 
responds with  the  roadway  used  by  vehldes. 
To  hold  that  the  act  in  question  Included 
sidewalks  would  therefore  require  the  coun- 
ty authorities  to  adopt  an  entlr^y  different 
system,  would  rdleve  the  dty  of  liability 
for  defects  in  the  sidewalks  without  impos- 
ing any  liability  therefor  on  the  county,, 
and  render  nugatory  the  power  of  the  dty, 
given  by  statutes,  to  improve  the  sidewalk 
by  levying  assessments  upon  the  abutting 
property  owners.  Indeed,  it  would  work 
a  most  radical  change,  and  one  which  we 
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are  psisoadad  was  not  within  the  legislative 
Intait  19  tb«  enactment  of  this  statnte. 
PohUe  thorout^ifaiw  within  the  city  are  or- 
dinarily known  as  streets,  and  It  was  but  nat- 
oral,  theretore,  thiat  these  thoroughfares 
ahoold  be  designated  as  "streets,"  so  as 
to  distinguish  them  from  that  part  of  the 
road  whldi  lies  outside  of  the  city  limits. 

The  Legislature  was  apealciiig  to  the  ques- 
tion of  public  thorous^ifares  in  the  county  of 
Mobile,  and  certain  other  public  thorough, 
tares  within  the  city  of  Mobile,  and  we  are 
persuaded  that  In  using  the  word  "street" 
It  was  Intended  merely  to  Identify  those 
thoroughfares  within  the  city,  and  otherwise 
the  words  "road"  and  "street"  were  used 
synonymously.  Therefore,  when  the  lan- 
guage of  the  act  Is  considered,  as  well  as 
the  subject  with  which  It  Is  connected,  we 
are  persuaded  that  the  word  "street,"  as 
thtee  used,  was  not  Intended  to  Include 
sidewalks,  but  that  the  sidewalks  of  the 
streets  named  In  the  act  still  remain  under 
the  control  and  superrlsion  of  the  dty  of 
Mobile,  and  as  a  ccmsequence  reBp<»lslblllty 
and  liability  for  defects  therein  still  rests 
upon  the  city. 

It  results  that  the  Judgment  appealed 
from  will  be  here  affirmed. 

Affirmed. 

ANDEBSON.  a  J.,  and  SAZBO  and 
BBOWN,  JJ.,  concur. 


(204  Ala.  148) 

JONES  V.  CENTRAL  OF  GEORGIA  RY.  CO. 
(4  DIv.  871.) 

(Supreme  Court  of  Alabama.    April  8,  1020.) 

1.  Evidence  ^»i2i  (12)— Conversation  between 
l^orter  and  passenger  Injured  when  train 
started  not  res  gestte. 

In  an  action  by  a  passenger  for  injuries 
due  to  sudden  starting  of  a  train  when  plaintiff 
was  entering  at  a  station,  a  conversation  be- 
tween plaintiff  and  the  porter  who  signaled  to 
start  ttie  train  held  not  res  gestte. 

2.  Evidence  «=s>l55(IO)— Conversation  between 
passenger  and  porter  not  admissible  on  the- 
ory part  elicited  by  defendant 

Where  on  cross-examination  of  plaintiff 
passenger  suing  for  injuries  she  interjected  a 
statement  as  to  having  complained  to  a  porter, 
who  signaled  to  start  the  train,  wliich  caused 
ber  injury,  no  part  of  the  conversation  be- 
tween her  and  the  porter  having  been  called 
for  by  defendant  railroad,  or  even  given  by 
plaintiff  passenger  as  a  witness,  admission  of 
testimony  detailing  the  conversation  could  not 
be  Justified  by  recourse  to  the  rule  permitting 
the  whole  con>ersation  to  be  developed,  where 
part  has  been  elicited  by  the  opposite  party. 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 


Action  by  Ocle  L.  Pickett  Jones  against 
the  Central  of  Georgia  Ballway  Company  for 
damages  for  personal  Injuries.  Judgment  tot 
plaintiff  was  set  aside  on  defendant's  motion 
for  new  trial,  and  plaintiff  aweals.  Trans- 
ferred from  Court  of  Appeals  under  Acts 
1911,  p.  450,  i  6.    Affirmed. 

Chas.  A,  CJalhoun,  of  Birmingham,  and 
lYirmer,  MerrUl  &  Farmer,  of  Dothan,  for 
appellant 

Beld  A  Doster,  of  Dothan,  for  appellee. 

McCLBLIiAN,  3.  This  appeal  Is  from  an 
order  granting  defendant's  (appellee's)  motion 
for  a  new  trial.  The  plaintiffs  (appellant's) 
physical  injuries  were  attributed  to  the  sud- 
den starting  of  defendant's  passenger  train, 
in  response  to  a  signal  of  the  porter,  while 
plaintiff  was  entering  the  train  at  a  station. 
On  cross-examination  of  the  plalntUf  she  was 
aslced  by  defendant's  conns^  If  she  made  to 
the  conductor  any  complaint  with  respect  to 
her  injury ;  the  design  of  the  question  being 
to  elicit  testimony  reflecting  upon  the  plain- 
tiff's previous  assertion  that  ate  was  injured. 
She  replied  thereto  that  she  made  no  com- 
plaint to  the  conductor,  but  that  she  did  com- 
plain to  the  porter;  that  she  "got  after  the 
porter."  The  reference  to  the  porter  was 
without  the  range  of  the  question  indicated; 
but  the  witness,  appreciating,  doubtless,  the 
design  of  the  question.  Interjected  her  state- 
ment that  she  did  complain  to  the  porter,  a 
complaint  or  reprimand  that  was  made  after 
the  injury,  after  the  train  was  on  its  way. 
No  motion  to  exclude  this  matter  was  made 
during  the  cro8»ezamlnation  of  the  plalntifC 
So  no  ruling  In  that  respect  was  Invoked  or 
iflade  by  the  court  On  redirect  examination 
of  the  plaintiff  the  bill  of  exceptl<m8  recites: 

"Now  at  the  time  you  were  injured,  did  yo« 
tell  the  porter  anything  about  it?"  The  attor- 
ney for  the  defendant  objected  to  this  ques- 
tion; and  thereupon  plaintiff's  attorney  stated 
to  the  court  with  reference  to  this  question  and 
objection  that  defendant  bad  brought  out  the 
fact  that  plaintiff  did  not  tell  the  conductor 
about  her  injuries,  if  she  had  received  any, 
and  that  such  testimony  was  for  the  purpose 
and  carried  to  the  jury  the  impression,  and 
created  the  unfavorable  influence  with  the  Jury, 
that  if  plaintiff  was  in  fact  injured  she  would 
have  said  as  much,  or  told  as  much,  to  the 
conductor;  that  the  porter  being  in  charge  of 
plaintiff's  coach  and  she  made  complaint  to  the 
porter  of  her  injury  and  how  it  happened  would 
tend  to  relieve  and  rebut  the  unfavorable  in- 
ference created  that  she  said  nothing  to  the 
conductor  about  her  injury;  and  that  tiiis  testi- 
mony was  not  offered  to  bind  the  railroad 
company  as  to  how  the  transaction  occurred, 
but  to  keep  the  plaintiff  from  being  lionnd  by 
not  saying  anything  alM>ut  her  injury  to  the 
conductor,  at  the  time  it  occurred  or  tight 
afterwards,  as  testimony  tending  to  show  that 
she  in  fact  was  not  hurt     The  court  OTer- 
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ruled  defendant's  objection,  and  defendant  ob- 
jected; the  witness  answered:    "I  did." 

Plaintiff  then  asked  the  witness  this  ques- 
Kon:  "What  did  you  say  to  the  porter  and 
what  did  the  porter  say  to  you?"  The  defend- 
ant objected  to  this  qnestion,  because:  (1) 
Vbt  question  caDs  for  illegal,  incompetent,  in- 
iidiiiiasible,  and  irrelevant  testimony;  and  be- 
muse (2)  the  qnestion  calls  for  hearsay  testi- 
iDony;  and  (3)  because  what  the  plaintiff  said 
to  Ihe  porter  of  defendant's  train  could  not 
bind  the  defendant.  The  court  overruled  the 
objection,  and  the  defendant  excepted,  and  the 
witness  answered:  "I  told  him  that  be  did  not 
(top  long  enough  for  me  to  get  on  the  train, 
and  I  told  him  that  he  liked  to  have  got  me  kill- 
ed, and  he  said  that  he  did  not  have  time  to  stop 
and  fool  with  me,  and  he  walked  on  and  would 
not  stop  to  hear  what  I  had  to  say."  The  de- 
fendant made  motion  to  exclude  the  foregoing 
answer  of  the  witness,  and  assigned  the  same 
grounds  for  the  motion  that  it  did  to  its  ob- 
jection to  the  question;  and  the  court  overruled 
this  motion,  and  defendant  objected." 

[1, 2]  The  second  ground  of  the  motion  for 
new  trial  vras  baaed  upon  the  matter  recited 
ante  In  response  to  the  last  question  pro- 
pounded and  allowed  over  defendant's  objec- 
tion, to  the  plaintiff  on  redirect  examination ; 
and  tbe  action  of  the  court  In  granting  the 
motion  for  new  trial  is  referred,  in  the 
briefs  of  counsel,  to  that  matter.  There  is 
nothing  In  the  recitals  of  the  bill  of  excep- 
tions that  would  authorize  the  conplusion 
that  the  conversation  between  the  plaintiff 
and  the  porter  was  of  the  res  gestse  of  the 
plaintUTs  injury.  Richmond  R.  B.  Co.  t. 
Hammond,  93  Ala.  181,  185, 186,  9  South.  577; 
Mobile,  etc.,  Co.  v.  Baker,  168  Ala.  491, 495, 48 
booth.  119;  Southern  By.  Co.  v.  Frlcks,  196 
▲la.  61.  65,  66, 71  South.  701.  So,  If  the  court 
did  not  err  In  allowing  the  testimony  of  the 
plaintiff  redtlng  this  conversation — contra- 
dictory of  the  view  leading  to  the  granting  of 
the  motion  for  new  trial — that  conclusion  can- 
not be  predicated  of  the  idea  that  this  con- 
versation was  otherwise  than  the  recital  of  a 
past  transaction;  was  not  of  the  res  gestae  of 
the  event  under  Investigation.  It  Is  also  In- 
sisted that  the  retail  of  the  conversation  with 
the  porta:  was  but  the  elaboration  and  full 
explanation  of  a  matter  (conversation)  al- 
ready brought  out  by  the  defendant's  coun- 
sel on  cross-examination  of  the  witness. 
Fairly  Interpreted,  the  record  will  not  admit 
of  that  construction.  On  the  cross-examina- 
tion the  plaintiff  Interjected  the  statement  of 
a  fact,  not  a  part  of  a  conversation,  viz.  that, 
while  she  did  not  complain  to  the  conductor, 
she  did  complain  to  the  porter.  That  was 
the  whole  effect  of  the  plaintiffs  testimony 
in  this  connection  on  her  cross-examination 
ky  defendant's  counsel.  No  part  of  the  con- 
versation having  beoi  called  for  by  defend- 
ant or  even  given  by  the  witness,  the  admis- 
sion of  testimony  detailing  what  was  said  by 


plaintiff  and  by  the  porter  could  not  have 
been  Justified  by  recourse  to  the  mie  that 
permits  the  whole  of  a  conversation  to  be  de- 
veloped where  a  part  has  been  drawn  out  by 
the  opposite  party.  The  action  of  the  court 
In  granting  a  new  trial  was  well  taken. 
Affirmed. 


ANDERSON,    C.    J.,    and 
and  THOMAS,  JJ.,  concur. 


SOMBRTILIjB 


(!SM  Ala.  20») 
CA88IAT0RE  v.  DE  BARDELEBEN  COAL 
CO.     (6  DIv.  990.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

Master  and  servant  «=»243(  12)— Where  miner 
failed  to  remove  draw  rock  as  directed,  there 
can  be  no  recovery  for  his  death. 

Where  it  was  the  duty  of  a  coal  miner  to 
make  the  roof  of  mine  safe,  and  he  was  directed 
to  take  down  the  draw  rock  before  the  removal 
of  coal,  there  can  be  no  recovery  for  death 
caused  by  the  fall  of  the  rock,  where  at  the  time 
of  the  accident  he  was  disregarding  instructions. 

Appeal  from  Circuit  Court,  Walker  County; 
J.  J.  Curtlss,  Judge. 

Action  by  Lnigl  Casslatore,  as  adminis- 
trator, against  the  De  Bardeleben  Coal  Com- 
pany for  the  death  of  his  Intestate.  Judg- 
ment for  the  defoidant,  and  the  plaintiff  ap- 
peals.   Affirmed. 

Suit  by  appellant  against  appellee  to  re- 
cover damages  for  the  death  of  one  Frank 
Lamoto,  who  was  killed  by  the  falling  of 
a  draw  rock  In  the  roof  of  an  air  course  In 
defendant's  mine.  The  first  count  of  the 
complaint  relies  on  a  defect  In  the  condition 
of  the  ways,  works,  machinery,  etc.  The 
second  and  third  counts  charge  negligence 
on  the  part  of  the  superintendent.  In  that 
he  negligently  caused  or  allowed  a  part  of 
the  roof  of  the  mine  to  fall  upon  the  plaintiff. 

There  were  numerous  special  pleas,  setting 
up  contributory  negligence  In  various  forms. 
Plea  14  was  to  the  effect  that  Intestate  was 
an  exx)erlenced  miner,  and  that  the  draw 
rock,  which  was  sevei'al  Inches  thick,  rested 
on  the  coal,  and  was  likely  to  fall  at  any  time. 
If  the  coal  was  removed  from  under  it,  all 
of  which  facts  were  known  to  Intestate,  as 
well  as  the  danger  of  Injury  from  the  falling 
of  the  draw  rock,  and,  further,  that  intestate 
was  Instructed  by  the  foreman  not  to  work 
under  the  draw  rock  after  the  coal  was  re- 
moved, but  to  take  it  down,  and  that  intes- 
tate disregarded  said  Instructions  and  negli- 
gently worked  under  said  draw  rock  after  the 
coal  had  been  mined  from  under  It  until 
said  rock  fell,  and  as  a  proximate  result 
plaintiffs  intestate  met  his  death. 

The  proof  taided  to  show  that  plaintiff 
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was  MUed  whOe  at  work  In  tbe  air  course 
of  tbe  mine,  and  that  in  working  the  roof 
of  the  air  course  a  7Mi-foot  under-cut  ma- 
chine wag  used.  It  was  plaintilTB  Insist- 
ence that  this  machine  cat  too  wide  and 
deep  a  space  In  the  roof,  thereby  leaving 
insnffldent  room  to  prop  the  roof  with  tim- 
bers; that  a  smaller  machine  should  have 
been  used  on  that  particular  roof,  because 
the  draw  rock  was  of  soft  material;  and 
that  the  foreman  or  assistant  superintendent 
was  notified  that  a  smaller  machine  should 
have  been  used,  but  did  not  change  the  same. 
There  was  also  evidence  tending  to  show 
that  the  mine  foreman,  four  or  five  days  be- 
fore the  death  of  plaintiff's  intestate,  ex- 
amined the  roof  where  intestate  and  his 
companion  were  working,  which,  at  that 
time,  he  considered  safe;  but  there  was  evi- 
dence tending  to  show  they  had  worked  reg- 
ularly each  day  since  that  time,  and  had 
worked  some  distance  from  this  place,  though 
It  is  not  shown  that  the  foreman  so  examined 
or  stated  as  to  the  condition  of  the  roof  at 
the  point  plalntUTs  intestate  was  working 
at  the  time  he  was  killed. 

There  was  evidence  tending  to  show  tbe 
relation  of  employer  and  employ^,  and  that 
deceased  received  compensation — ^belng  paid 
a  certain  tonnage  price  for  coal  worked,  and 
certain  additional  price  per  yard  for  making 
(he  entry  and  the  air  course,  and  making 
safe  the  roof  in  the  entry  and  passage  way. 
Plaintiff's  intestate  was  working  this  entry 
with  one  Tony  Sdarl.  The  draw  rock  on 
top  of  the  coal  at  this  particular  place  was 
about  7. Inches  thick,  and  was  of  soft  material 
which  usually  fell  with  the  coal,  lying  right 
on  top  of  the  coal — being  between  the  coal 
and  the  main  rock.  The  evidence  is  without 
dispute  that  plaintiff's  Intestate  had  been 
given  particular  instructions  by  the  mine 
foreman  to  take  down  the  draw  rock,  and 
that  this  had  previously  been  done,  except 
for  the  last  one  or  two  times,  and  that  he 
liad  been  warned  only  the  day  before  he 
met  his  death  of  the  danger  of  not  taking 
down  the  draw  rock  after  each  cutting. 
There  was  al^o  evidence  tending  to  show  that 
the  machine  used  was  the  kind  In  use  in  the 
best-regulated  mines,  and  was  proper  for 
this  purpose. 

At  tbe  conclusion  of  the  evidence  the  court 
gave  the  affirmative  charge  in  favor  of  the 
defendant,  and  from  the  Judgment  following 
plaintiff  prosecutes  this  appeal. 

SUberman  &  Hoskins  and  Lange  &  Simp- 
son, all  of  Birmingham,  for  appellant 
J.  H.  Bankhead,  Jr.,  of  Jasper,  for  appellee. 

OARDNEB,  J.  A  sufficient  outline  of  the 
issues  and  tendencies  of  tbe  evidence  in  sup- 
port thereof  will  appear  in  the  statement  of 
the  case.  As  to  whether  or  not  sufficient 
proof  was  offered  by  the  plaintlfl  to  make 


out  a  case  for  submission  to  the  Jury  upon 
either  count  need  not  be  here  determined, 
for  the  reason  that  the  action  of  the  trial 
court  in  giving  the  affirmative  charge  for  the 
defendant  may  well  be  rested  upon  the  fact 
that  plea  14,  setting  up  contributory  negli- 
gence, was  proven  without  dispute. 

The  undisputed  evidence  in  this  case  dis- 
closes that  It  was  the  duty  of  plaintiff's  in- 
testate and  his  companion  to  make  safe 
the  roof  of  the  mine,  and  that  at  this  partic- 
ular point  the  draw  rock  (the  falling  of  which 
caused  his  death)  was  soft  and  liable  to  fall 
at  any  time — a  fact  well  known  to  any  ex- 
perienced miner,  and  of  which  he  had  been 
repeatedly  warned.  The  evidence  also  shows 
without  confiict  that,  under  such  circum- 
stances, the  draw  rock  should  first  be  pulled 
down  and  the  coal  afterwards  removed. 
These  were  the  Instructions  of  the  mine  fore- 
man, and  the  proof  shows,  as  alleged  in  the 
plea,  that  plaintltTs  intestate  disregarded 
these  instructions,  and  In  this  manner  con- 
tributed to  his  death. 

There  was  no  objection  by  demurrer  to 
plea  14.  Issue  was  taken  thereon,  and  every 
material  averment  thereof  proven  without 
conflict.  The  defendant  was  therefore  en- 
titled to  the  affirmative  charge.  Finding  no 
error  in  the  record,  the  ludgmott  of  the  court 
below  will  be  here  affirmed. 

Affirmed. 

ANDERSON,  G.  J.,  and  McCLELIiAN  and 
SAYRE,  JJ.,  concur. 


(KM  Ala.  U» 

CORNELIUS,  Probate  Jadge,  v.  PRUET. 
(7  Div.  83.) 

(Supreme  Court  of  Alabama.    AprU  10, 1920.)  . 

Taxation     «=9246— Exemption  of  soldiers  and 
sailors  from  poll  taxes  extends  to  taxes  as- 
sessed prior  to  enlistment. 
Const.    1901,   I   194^,    proposed   by  Acta 
1919,  p.  724,  (  1,  exempting  person  who  has 
been   engaged   in  the   military   service  of  the 
United    States   during   specified  time  and  lias 
been    iionorably    discharged    therefrom,    from 
payment  of   poll   tax,   held  applicable    to  the 
payment  of  all  poll  tax  that  might  have  been 
due  by  such  person  before  as  well  as  after  en- 
listment. 

Appeal  from  Circuit  Court,  Clay  County; 
E.  J.  Garrison,  Judge. 

Mandamus  by  Samuel  J.  Pruet  against  O. 
B.  Cornelius,  as  Judge  of  Probate,  to  require 
said  Judge  of  Probate  to  enter  petitloner'« 
name  upon  tl>e  list  of  (lualified  voters  of  Clay 
county.  From  a  decree  granting  tbe  man- 
damus, tbe  Judge  of  Prot>ate  appeals.  Af- 
firmed. 
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The  fkcts  made  by  the  petitioner  and  ad 
mltted  to  be  true  are  that  petitioner  Is  over 
21  years  old,  waa  a  qualified  voter  In  1915, 
bat  has  not  paid  poll  tax  for  the  years  1916 
to  1919,  incluaiye;  that  he  enlisted  In  the 
United  States  Navy  on  the  20th  day  of  April, 
1917,  and  served  continuously  in  the  Navy 
until  the  6th  day  of  July,  1919,  when  he 
received  an  honorable  discharge  from  said 
service;  and  that  such  discharge  shows  an 
honorable  service  in  said  United  States  Navy 
for  more  than  four  months  prior  to  Novem- 
ber  11,  1918,  and  an  honorable  discharge 
therefrom. 

J.  Q.  Smith,  Atty.  Gen.,  and  Arthur  I4 
Hardegree^  of  Ashland,  for  appellant 
John  J.  Pruet,  of  Ashland,  for  appellee. 

PAR  CURIAM.  The  sole  question  Involv- 
ed In  this  appeal  Is  whether  or  not  the  pe- 
titioner, who  had  served  In  the  United  Stat- 
es Navy  for  over  four  months  between  Jan- 
uary 1,  1917,  and  November  11,  1918,  and 
who  had  been  honorably  discharged,  was  «i- 
titled  to  be  placed  upon  the  list  of  the  voters 
of  his  county  without  having  first  paid  all 
poll  tax  due  by  him  before  enlistment  The 
state's  contention  Is  that  the  constitutional 
amendment,  section  194%,  appearing  In  sec- 
tion 1  of  the  Acts  of  1919,  p.  724,  exempts 
him  only  from  the  poll  tax  accruing  against 
him  after  hla  enlistment,  while  the  petition- 
er contends  that  the  constitutional  amend- 
ment exempts  him  from  liability  from  all 
back  unpaid  tax  now  due^  or  for  which  he 
would  have  been  otherwise  Uable,  up  to  S^>- 
tember  SO,  1923. 

Section  1  of  said  amendment  reads  as  fol- 
lows: 

"That  the  following  amendment  to  the  Con- 
KtitntioD  of  Alabama  is  hereby  proposed  to  be 
submitted  to  the  qualified  voters  of  Alabama 
for  their  consideration  as  hereinafter  pro- 
vided, VIZ.: 

"Sec.  194%.  (A)  The  payment  of  the  poll  tax 
mentioned  in  the  Constitution  of  Alabama  shall 
not  be  required  of  any  person  who  served  in 
libe  military  or  naval  service  of  the  United 
States  for  a  period  of  not  less  than  fonr 
months  between  January  1,  1917,  and  Novem- 
ber 11,  1918,  and  who  has  been  or  who  may 
be  honorably  discharged  from  said  service  and 
who  was  a  qualified  elector,  except  as  to 
payment  of  poll  taxes,  at  the  time  he  entered 
said  service,  or  who  has  since  become  such 
qnalified  elector,  except  as  to  payment  of  poll 
taxes.  Any  snch  person  is  exempted  from  the 
payment  of  all  poll  taxes  until  September  30, 
1928.  (B)  Certificates  of  exemption  from 
payment  of  such  poll  taxes  shall  be  issued  to 
persons  entitied  thereto  under  regulations  pre- 
scribed by  the  Governor." 

This  court  Is  of  the  opinion  that  the  peti- 
tioner's ctmtentirai  to  correct,  and  that  the 
said  amendment  clearly  and  without  doubt 
or  ambiguity  exempts  soldiers  and  saUors 
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therein  embraced  from  the  payment  of  all 
poll  tax  that  might  have  been  due  by  them 
before  fus  well  as  after  enlistment,  or  which 
may  have  arisen  before  September  SO,  1923, 
but  for  the  said  amendment 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

Affirmed* 

ANDERSON,  a  J.,  and  SAYRE,  SOMER- 
VILU2,  and  THOMAS,  JJ.,  concur. 


(201  Ala.  31) 

POLLARD  St  al.  v.  JACKSON  et  al. 
(5  DIv.  731.) 

(Supreme  Court  of  Alabama.    Jan.  22,  1920.) 

1.  Appeal  and  error  «=9389— Married  wonaa 
malting  atndavit  aead  not  givo  seoarity  sa 
appeal. 

Where  married  women  made  affidavit  in  ac- 
cordance with  Code  1907,  i  2879,  as  amended 
by  Acts  1916,  p.  716,  they  were  properly  al- 
lowed to  appeal  witlkont  giving  security  for 
costs. 

2.  Courts  «=>2l>2  (9)— Guardian  ad  lltsm  may 
appeal  withoat  giving  security. 

The  guardian  ad  litem  of  infants  who  were 
parties  to  a  proceeding  In  the  probate  court 
for  the  partition  of  land  may,  under  Code 
1007,  i  2866,  appeal  without  giving  security 
for  costs. 

3.  Appeal  aad  error  «=3>80(9)  —  Daoisloa  of 
probate  ooart  eoaflrming  sals  for  partitiea 
appeolablo. 

A  decision  of  the  probate  court  confirming 
a  sale  of  land  sought  for  partition  purposes  is 
appealable. 

4.  Partition  «s>4 1— Probata  oourt  cannot  do- 
oreo  partition  of  lands  In  adjaoest  county. 

Under  Code  1907,  i  6222,  providing  that 
property  held  by  tenants  in  common  may  be 
decreed  to  be  sold  by  the  probate  court  of 
the  county  in  which  the  property  is  situated, 
or.  In  case  the  land  lies  partiy  in  different 
counties,  of  either  of  such  counties,  when  the 
land  cannot  be  equitaUy  divided  or  partitioned, 
and  in  view  df  sections  6203,  5204,  5212,  the 
probate  conrt  of  the  county  in  which  a  parcel 
of  land  is  located  cannot  direct  the  sale  of  a 
separate  tract  in  another  county  at  some  dis- 
tance from  that  in  the  county  in  which  the 
court  sat,  and  a  decree  confirming  a  sale  of 
both  parcels  under  snch  drcimistances  is  in- 
valid. 

5.  Partition  «=>55  (2)— Petition  uncertain  as  to 
proper  disposition  of  fund  objectionable. 

Where  the  petition  for  partition  had  been 
several  times  amended,  and  confusion  appeared 
as  to  the  exact  interest  owned  by  each  party, 
so  that  there  was  uncertainty  as  to  the  proper 
disposition  of  funds,  it  was  subject  to  demur- 
rer on  that  ground,  but  snch  uncertainty  would 
not  render  it  void  on  its  face. 
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6.  Partition  «s>l06— On  proceedings  to  oon- 
llrn  salo  JurUdletlon  of  eourt  may  b«  ques- 
tioned. 

On  proceedings  to  confirm  a  sale  of  land 

for  partition,  the  objection  that  the  court  did 

not  have  Jurisdiction  to  order  a  sale   of  all 

of   the   land,    part    being   located   in    another 

■county,  may  be  raised. 

Appeal  from  Probate  Court,  Tallapoosa 
County;    W.  Q.  Carelton,  Judge. 

Petition  by  S.  O.  Jackson  and  others  for  tbe 
■ale  of  certain  lands  for  dlTislon,  naming 
Olivia  Pollard  and  others  as  respondents. 
From  the  decree,  respondents  appeal.  Be- 
versed  and  remanded. 

Appellees  filed  their  petition  in  the  pro- 
bate court  of  Tallapoosa  coimty,  seeking  a 
sale  of  certain  lands  therein  described  for 
partition  anfOng  the  tenants  In  common.  An 
order  of  sale  was  made  by  said  court,  and 
the  sale  had  in  conformity  therewith.  Ob- 
jections were  filed  Iqr  appellants  to  the  con- 
firmation of  said  sale,  and  from  the  decree 
rendered  the  present  appeal  is  prosecuted. 

Two  of  the  appellants  are  married  women, 
viz.,  Olivia  Pollard  and  Ludle  James.  The 
other  appellant,  J.  Percy  Oliver,  is  guardian 
ad  litem  for  three  of  tbe  minors,  parties 
respondent  to  said  proceeding. 

Motion  was  made  to  dismiss  the  appeal 
upcm  the  ground  that  no  security  for  costs 
bad  been  given  as  to  appellants  Olivia  Pol- 
lard and  Ludie  James,  and  upon  the  further 
ground  that  the  decree  was  not  such  as  would 
support  an  appeal.  The  cause  was  submitted 
upon  the  motion  to  dismiss  and  upon  the 
merits. 

D.  W.  Crawford,  of  DadevUle,  for  appel- 
lants. 

James  W.  Strother,  ot  Dadeville^  for  appel- 
lees. 

GARDNER,  J.  (after  stating  the  facts  as 
above).  [1-3]  Tbe  motion  to  dismiss  the  ap- 
peal will  be  overrated.  The  decree  from 
which  the  appeal  is  prosecuted  confirmed 
the  sale  of  lands  in  which  the  two  married 
w(Hnen  who  are  here  appellants  were  inter- 
ested. They  made  affidavit  in  conformity 
with  the  statute.  Acts  1915,  p.  716,  amenda- 
tory of  section  28T9,  Code  1907.  The  guardi- 
an ad  litem  was  authorized,  under  section 
2866  of  tbe  Code  of  1907,  to  prosecute  the  ap- 
peal without  giving  security  for  costs.  The 
decree  confirming  the  sale  of  the  lands  was 
a  final  decree,  from  which  an  appeal  may  be 
prosecuted,  and  on  which  appeal  the  entire 
proceedings  may  be  reviewed.  McQueen  v. 
Grigsby,  152  Ala.  656,  44  South.  961 ;  Hendrlx 
V.  Francis,  83  South.  66;  Pettlt  v,  Gibson, 
201  Ala.  177,  77  South.  703.  Therefore  none 
of  the  grounds  for  the  dismissal  of  the  appeal 
are  well  taken. 


The  petition  sought  a  sale  for  division 
of  three  separate  tracts  of  land,  two  of  wbldi 
are  located  in  Tallapoosa  county  and  the 
third  is  situated  In  Macon  county,  entirely 
separate  and  distinct  from  either  of  the  other 
two,  and  not  connected  therewith  In  any  man- 
ner. 

[4]  One  of  the  grounds  of  objecti<m  to  the 
confirmation  of  the  sale  was  based  upon  the 
proposition  that  the  eourt  was  without  juris- 
diction to  order  the  sale  of  lands  In  Macon 
county,  and  this  presents  the  first  question 
for  consideration  here. 

In  proceedings  of  this  character,  tbe  pro- 
bate court  is  exercising  limited  statutory  ja- 
risdiction.  Cmikshank  v.  Luttrell,  67  Ala. 
318.  Section  5222,  Code  of  1907,  provides 
that  property  held  by  tenants  in  common 
may  be  decreed  to  be  sold  by  the  probate 
court  of  the  county  in  which  such  property 
is  situated,  or,  "in  case  of  land  lying  partly 
in  different  counties,  of  either  of  such  coun- 
ties, when  the  same  cannot  be  equitably  di- 
vided or  partitioned  among  them."  Tbe  case 
of  Turnlpseed  v.  Fitzpatrlck,  76  Ala.  297, 
would  clearly  indicate  that  the  probate  court 
was  without  jurisdiction  in  the  instant  case 
to  sell  the  land  lying  in  Macon  county.  In 
the  later  case  of  Matthews  v.  Matthews,  1<M 
Ala.  303,  16  South.  91,  the  Tumipseed  CJase,. 
supra,  was  overruled  tn  so  far  as  It  held  that 
a  sale  by  the  guardian  of  tbe  real  estate  of 
his  ward  was  void  when  had  under  an  order 
of  the  court  wherein  the  guardianship  wa» 
pending,  and  when  the  lands  were  situated 
In  another  county.  We  construe  the  Mat- 
thews Case  as  approving  the  reasoning  of  the 
Tumipseed  Case  in  so  far  as  It  would  apply 
to  ordinary  cases  involving  the  sale  of  lands 
for  division  among  tenaiits  in  common. 

In  Hillens  v.  Brlnsfleld,  108  Ala.  605,  18 
South.  604,  it  was  held  tbat  the  two  systems, 
that  of  partition  between  tenants  in  com- 
mon and  that  of  a  sale  of  land  for  division 
among  them,  as  provided  by  our  statute,  are 
separate  and  distinct  Yet  there  Is  a  relation 
between  the  two  which  may  be  considered  in 
connection  with  the  question  here  for  deter- 
mination, as  both  systems  relate  to  property 
owned  by  tenants  in  common  seeking  a  di- 
vision thereof.  Section  6203  provides  for 
partition  among  tenants  in  common  on  appli- 
cation made  "to  tbe  probate  court  of  the 
county  in  which  the  property  Is  situate," 
and  sectl<»  5204  makes  provision  where  "par- 
tition is  sought  of  a  tract  of  land  lying  part- 
ly In  different  counties" ;  this  latter  section 
being  very  similar  to  the  language  of  sec- 
tion 5222  here  under  review.  Section  6212, 
Code  1907,  provides  for  a  sale  of  land  for 
division  if,  after  a  decree  for  partition  and 
the  appointment  of  commissioners.  It  shall 
appear  that  a  just  and  equitable  division  of 
the  land  cannot  be  made.    The  reasoning  ot 
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(«i 
the  court  in  Matthews  r.  Matthews,  supra.  I 
dearly  demonstrates  that  In  the  Instant  case 
the  probate  conrt  of  Tallapoosa  county  did 
sot  have  Jnrisdlctlan  to  order  the  partition 
of  Cbe  lands  situated  in  Macon  county ;  and 
when  this  is  considered  in  connection  with 
the  aI>OTe-noted  proTislons  of  section  6212, 
It  may  well  be  taken  as  indicating  a  legisla- 
tive intent  that  there  could  be  no  sale  for 
division  where  no  partition  in  kind  could  be 
had,  and  therefore,  under  the  circumstances 
here  disclosed,  there  could  be  no  sale  am(Hig 
the  toiants  In  common  of  the  lands  lying  in 
Macon  county  by  decree  of  the  probate  court 
of  Tallapoosa  county. 

As  previously  stated,  the  tract  of  land  In 
Macon  county  was  entirely  separate  and 
apart  and  some  distance  from  either  of  the 
tracts  in  Tallapoosa  county,  and  we  are  of 
the  opinion  that  the  probate  court  of  the  lat- 
ter county  was  without  jurisdiction  to  or- 
der a  sale  of  this  particular  tract  We  think 
that  this  suffices  for  a  reversal  of  the  entire 
decree,  for  it  may  appear  that  without  the 
Macon  county  lands  an  eQuitable  division 
can  be  Iiad. 

[t]  The  petition  in  the  cause  describee  the 
lands  and  attempts  to  set  out  the  names  and 
residences  of  the  owners  thereof,  together 
with  their  Interests  therein.  However,  the 
petition  was  amended  more  than  once  and 
some  confusion  appears  as  to  the  exact  in- 
terest owned  by  each  and,  consequently,  un- 
cotainty  as  to  the  proper  disposition  of  the 
funds.  The  petition  was  objectionable  upon 
this  ground  had  demurrer  been  offered  there- 
to. Martin  v.  Cannon,  196  Ala.  151,  71  South. 
996.  Several  minors  are  interested  in  the  re- 
sult of  this  proceeding,  and  the  above-noted 
confusion  as  to  the  respective  interests  of  the 
parties  furnishes  addititxial  reason  why  the 
entire  decree  sliould  be  reversed. 

We  do  not  find  any  merit  in  the  insistence 
that  the  petition  la  void  upon  its  face,  and 
that,  therefore,  the  entire  proceedings  are 
invalid. 

II]  We  are  cited  by  counsel  for  appellees 
to  the  case  of  Meadows  v.  Meadows,  81  Ala. 
451,  1  South.  29,  In  support  of  the  Insistence 
that  (m  objections  to  the  confirmation  of  sale 
only  tliree  questions  can  be  considered-^ 
whether  or  not  the  sale  was  fairly  conducted, 
the  land  sold  for  an  amount  not  greatly  less 
than  Its  teal  value,  and  the  purchase  money 
gnfficimtly  secured.  The  Meadows  Case  in- 
volved a  sale  of  land  by  an  administrator  for 
the  payment  of  the  debts  of  an  estate,  and 
turned  upon  the  statutory  provision  in  rela- 
ti<Mi  thereto.  That  authority  does  not  mili- 
tate against  the  conclusion  that  the  objec- 
tion to  the  confirmation  of  this  particular 
sale  upon  the  ground  that  the  court  was  with- 
out jurisdiction  to  order  the  sale  of  lands  in 
Macon  county  was  well  taken,  and  could  be 
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I  very  properly  presented  upon  objections  to 
ccmfirm. 

For  the  reasons  indicated,  the  decree  will 
be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

ANDEBSON,    C.    J.,    and    SATBB    and 
BBOWM,  33^  concur. 


(KM  AU.  216) 

GOODWIN  V.  RIDDLE.     (7  Dhr.  72.) 
(Supreme  Conrt  of  Alabama.    April  22, 1920.) 

1.  Brokers  «=»80— Where  with  knowledge  of 
facts  owser  agrees  to  |»ay  oomnlaslos,  he 
oannot  avoid  liability. 

Owner,  who  was  in  possession  of  all  of  the 
facts  at  time  of  b^  agreement  to  pay  broker 
commission,  cannot  thereafter  refuse  to  pay 
commission  on  the  ground  that  in  view  of  such 
facts  the  sale  had  been  effected  by  a  third  per- 
son, and  not  the  broker. 

2.  EvIdOMO  «s3l7l— Parol  taetlmosy  aa  to  oon- 
toots  of  letter  held  loadmiaslble. 

In  real  estate  broker's  action  for  commis- 
sions, where  defense  was  that  third  person  and 
not  broker  had  effected  the  sale,  secondary . 
evidence  of  letter  between  owner  and  third 
person  in  regard  to  the  transaction  was  inad- 
missible; the  contents  not  being  so  collateral 
to  the  issue  as  to  dispense  with  the  best  proof 
thereof. 

3.  Witnesses  «=>4I4(2)— Letter  giving  defend- 
anft  version  of  transaotlon  In  argamentative 
manner  held  InadmlsslMo. 

Defendant's  letter,  containing  Ids  version 
of  the  transaction  InTolved  in  the  case  in  argn- 
mentative  manner,  was  inadmissible  under  mle 
prohibiting  a  witness  from  fortifying  testimony 
by  proving  his  dedarationB,  notwithstanding  in- 
troduction in  evidence  of  letters  by  plaintiff, 
where  defendant's  letter  was  not  in  answer  to 
letters  introdnced  by  plaintiff. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty;  O.  A.  Steele,  Judge. 

Assumpsit  by  W.  P.  Goodwin  against  B. 
W.  Riddle.  Judgment  for  defendant,  and 
plaintiff  appeals.  Tranferred  from  Court  of 
Appeals  under  Acts  1911,  p.  460,  |  6.  Re- 
versed and  remanded. 

Goodhue  Sc  Brindley,  of  Gadsden,  for  ap- 
pellant 
O.  R.  Hood,  of  Gadsden,  for  appellee. 

GABDNESB,  J.  Suit  by  ai^ellant  against 
appellee  on  common  counts,  dalming  the  sum 
of  $75  for  work  and  labor  done  and  account 
stated.'  Tlie  cause  was  tried  upon  these 
counts  and  plea  of  general  issue,  together 
with  a  special  plea  of  recoupment  The  trial 
resulted  in  a  verdict  and  judgment  upon  this 
special  plea  in  favor  of  the  defendant  in  the 
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■am  of  $75,  fr<Hii  whlCh  the  plaintiff  prose- 
cutes this  appeal. 

At  the  time  of  the  transaction  (January, 
1915)  which  Is  the  subject-matter  of  this 
controversy,  plaintiff  was  and  had  been  for 
«  number  of  years  a  real  estate  agent  resid- 
ing at  AlbertvUle,  Ala.,  near  which  place 
was  located  the  defendant's  farm,  which  a 
few  years  previous  had  been  listed  with  the 
plaintiff  for  sole.  The  question  as  to  wheth- 
'cr  the  farm  was  still  listed  at  the  particular 
time  of  this  transaction  appears  to  be  In  dis- 
pute, but  this  fact  is  not  considered  of  con- 
trolling Importance. 

In  the  special  plea  of  recoupment,  above 
referred  to,  the  defendant  sets  up  In  sub- 
stance that  plaintiff  had  represented  to  blm 
that  he  had  sold  his  (defendant's)  farm,  and 
was  entitled  to  a  commission;  that  relying 
upon  such  representation^  be  had  paid  the 
plaintiff  the  sum  of  $125,  but  that  he  after- 
wards ascertained  the  representations  made 
were  untrue,  and  that  this  sum  had~Wen 
wrongfully  collected ;  and  therefore  the  plea 
-seeks  a  recovery  against  the  plaintiff  for  the 
sum  so  paid.  The  plaintiff  at  the  conclusion 
•of  the  trial  asked  the  affirmative  charge  as 
to  this  plea,  whidi  was  refused.  This  is 
the  first  question  argued  and  here  presented 
for  consideration. 

To  discuss  the  evidence  In  detail  would 
serve  no  useful  purpose;  It  has  been  care- 
fully read  and  examined,  and  we  will  here 
attonpt  a  mere  general  outline  thereof. 
There  were  concerned  in  this  transaction  the 
defendant,  plaintiff  (the  agent),  one  Gibson, 
and  one  Hubbard.  Gibson  was  the  owner  of 
stodc  In  the  corporation  known  as  the  Al- 
bertvlUe  Trading  Oompany,  of  which  concern 
Hubbard  was  manager.  Gibson  approached 
the  ddendant.  Riddle,  at  one  time  suggest- 
ing a  trade  for  his  farm,  but  no  agreanent 
was  reached,  and  the  matter  was  apparently 
dropped.  Subsequently  he  saw  the  plaintiff 
In  regard  to  this  farm,  and  In  the  course  of 
the  conversation  told  the  plaintiff  that  If  he 
had  the  farm  listed  he  could  work  it  through 
blm — that  "he  could  help  work  through  the 
trade."  Gibson  had  offered  18  shares  of 
stock  for  the  farm.  It  appears  that  plaintiff 
afterwards  came  to  the  store  where  Gibson 
was  to  talk  with  him  about  tihe  matter. 
Hubbard  was  considered  Gibson's  partner  in 
the  mercantile  business,  and  communicated 
to  Gibson  that  defendant,  Riddle,  would  ac- 
cept 20  shares  and  would  trade  upon  that 
basis.  Riddle  bad  made  this  proposition  to 
Hubbard,  and  had  authorized  him  to  submit 
It  to  Gibson.  However,  during  this  negoia- 
Uon,  Hubbard  had  talked  with  the  plaintiff 
In  regard  to  the  trade,  either  at  the  plain- 
tiff's office  or  at  the  store  of  the  mercantile 
company. 

The  evid«ice  further  shows  that  on  Jan- 
uary 13,  1915,  plaintiff  wrote  defendant  In 
regard  to  the  trade,  and  the  next  day  had 


a  telephone  conversation  wltii  him  (defend- 
ant residing  at  Gadsden).  Defendant  Insista 
that  the  plaintiff  then  Informed  him  of  fb* 
amount  of  work  he  had  done  upon  this  trade; 
that  he  had  made  the  sale  and  would  ba 
ready  to  close  the  deal,  and  was  entitied  to 
his  oommisslon.  It  was  agreed  In  that  con- 
versation that  the  commission  would  be  $200, 
payable  In  three  installments.  The  defendant 
went  to  Albertvllle  the  next  morning  and 
the  trade  was  closed ;  the  defendant  selltng 
the  farm  to  Gibson  for  20  shares  of  stodc 
and  executing  his  deed  therefor  in  the  plain- 
tiff's office.  Defendant  again  agreed  to  pay 
plaintiff  $200  as  commission,  but  ccmsented 
that  Hubbard  should  receive  $50  of  sndi 
sum  for  bis  services — this  at  Hubbard's  sug- 
gestion. Several  letters  passed  between 
plaintiff  and  defendant  In  regard  to  the  pay- 
ment of  this  commlMlwL.  It  la  shown  that 
defendant  paid  $125,  $76  to  the  plaintiff  ta 
Installments  of  $50  and  $25  and  the  $50  to 
Hubbard  previously  mentioned.  Is  this  cor- 
re8x>ondence,  which  covered  a  period  of  more 
than  a  year,  the  defendant  expressly  or  im- 
pliedly agreed  to  pay  the  commission,  bnt 
stated  in  his  testimony  that  It  was  In  April, 
1916,  when  he  first  learned  the  plaintiff  bad 
not  made  the  trade,  bnt  that  the  same  had 
been  made  by  Hubbard,  and  therefore  the 
plaintiff  was  not  entitied  to  any  commlasion. 

As  to  what  facts  were  brou^t  to  defend- 
ant's knowledge  at  this  time,  the  evidence 
does  not  disclose.  But  a  careful  examina- 
tion of  the  testimony  shows  that  before  the 
defendant  went  to  Albertvllle  to  dose  this 
trade  he  had  received  a  lettAr  from  Hubbard 
stating  that  he  (Hubbard)  had  made  tbe 
trade,  and  that  Gibson  had  accepted  the 
proposition  made  by  defendant  through  him, 
and  that  the  next  day  Hubbard  told  defoid- 
ant  that  he  made  the  trade,  and  not  plain- 
tiff, Goodwin.  Hubbard  testified  that  at  the 
time  the  transaction  was  closed  defoidant 
informed  him  that  he  (defendant)  was  to  pay 
plaintiff  the  commission,  and  that  he  (Hub- 
bard) then  told  the  defendant  that  he  would 
be  entitled  to  at  least  a  part  of  It,  as  he 
"really  made  the  trade,"  and  further  that  he 
told  the  defendant  all  he  had  to  do  with  the 
transaction,  concealing  nothing.  That  plain- 
tiff had  been  active  and  done  some  work  in 
regard  to  this  trade  la  without  dispute. 

The  conflict  arises  as  to  whether  plaintiff 
or  witness  Hubbard  actually  closed  the  trade. 
But,  however  that  may  be.  It  appears  from 
the  undisputed  evidence  that  the  defendant 
was  placed  in  possession  of  all  the  facta  as 
to  the  activities  of  Hubbard  and  the  claim 
on  hlB  part  that  he  had  made  the  trade  at 
the  time  this  transaction  was  closed.  De- 
fendant's testimony  was  that  the  only  addi- 
tional information  he  received  subsequent  to 
the  transaction  was  from  Tom  Hubbard 
(who  this  party  is  the  record  does  not  dis- 
close), and  that  he  went  to  see  witness  HuIh 
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bard,  who  told  him  rabstantlany  the  same  as 
be  tesdfled  in  the  cause. 

[1]  While  a  careful  analyalB  of  the  eyi- 
denoe  may  be  persuasive  that  the  defendant 
baa  became  honestly  convinced  that  he  has 
been  overreached,  and  plalntltT  is  due  no 
commlsslona,  yet  It  falls  to  disclose  what  ad- 
ditional facts  bearing  npon  this  transaction 
bad  been  obtained  by  the  defendant  snbae- 
qnent  thereto  and  while  partial  payments 
were  being  made  thereon.  But,  on  the  con- 
trary, so  far  as  this  evidence  shows,  the  de- 
fendant was  in  possession  of  all  facts  mate- 
rial to  the  question  In  controversy  at  the 
time  of  these  agreements  to  pay  the  commls- 
8l<Hi.  He  knew  at  the  time  of  the  transac- 
tioa  all  that  he  ever  knew,  so  far  as  the  rec- 
ord before  as  discloses.  That  being  the  case, 
the  averments  of  the  special  plea,  to  the  ef- 
fect that  he  Bad  relied  upon  the  statem^ts 
made  by  plaintiff  as  to  his  part  in  tlie  trans- 
action and  had  been  misled  thereby,  are  not 
supported  by  the  proof.  We  therefore  con- 
clude that  plaintiff  was  entitled  to  the  af- 
firmative charge  upon  this  plea. 

[2]  It  will  be  noted  that  the  defendant's 
insistence  was  that  this  trade  was  made  by 
Habbard,  and  not  by  the  plaintiff,  and  this 
ttitt,  thwefore,  formed  one  of  the  founda- 
tions for  special  plea  3.  The  defendant  was 
permitted  to  prove  a  part  of  the  contents  of 
a  letter  forming  a  portion  of  the  agreement 
between  himself  and  Hubbard  in  regard  to 
the  trade,  which  letter  was  shown  to  be  in 
Hubbard's  possession,  but  which  was  not 
produced.  To  this  testimony  objection  was 
duly  made,  and  exception  reserved  to  the  ac- 
tion of  the  court  in  overruling  the  same.  We 
are  of  the  opinion  that  the  contents  of  this 
letter  was  not  such  a  matter  so  collateral  to 
the  issue  In  the  trial  as  to  dispense  with  the 
best  proof  thereof  (A.  &  B.  Air  Line  R.  Co.  v. 
Wood,  160  Ala.  657,  49  South.  426),  and  in 
this  ruling  there  was  error. 

[3]  In  our  opinion  the  court  also  erred  in 
admitting,  over  plalntUTs  objection,  letter  of 
Joly  6,  1916,  which  contained  the  defend- 
ant's version  of  the  entire  transaction,  which 
was  rather  argumentative  in  its  nature,  and 
comes  within  the  general  rule  prohibiting  a 
witness  from'  fortifying  his  testimony  by 
proving  his  declarations.  Hamilton  v.  Oran- 
ford  Merc  Co.,  78  South.  406,  and  authorities 
there  cited. 

Defendant's  connsel  Insist  this  letta:  was 
admissible  npon  the  theory  that  other  letters 
had  been  introduced  by  the  plaintiff,  and 
therefore  the  entire  correspondence  was  ad- 
missible. The  letters  introduced  by  the  plain- 
tiff, however,  relate  to  the  agreement  be- 
tween the  parties  and  the  implied  promises  or 
admissions  of  the  plaintiff,  and  were  proper 
to  be  Introduced  as  material  to  the  Issues  in 
the  cause.  We  do  not  think  that  this  would 
open  the  way  for  the  introduction  of  corre- 


spondence whidi  serves  only  to  fortify  the 
defendant's  theory,  but  which  does  not  bear 
npon  the  issue,  or  la  not  in  answer  to  letters 
offered  by  the  plaintiff. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDBRSON,  0.  J.,  and  McCLIDIXAN  and 
SAYRB,  JJ.,  concur. 


(2M  Ala.  46) 
BRADFORD,  Coanty  Superintendent  of  Edu- 
oatlOR,  et  al.  «.  STATE.    (8  D!v.  212.) 

(Supreme  Court  of  Alabama.    Dec.  IS,  1919. 
Rehearing  Denied  Jan.  29,  1920.) 

1.  Jury  «=33l  (4)— Statute  authorfzlng  equity 
aotion  against  soretlM  or  offlear's  bond  held 
ooaatitutlonal. 

Code  1907,  i  2446,  aathorizing  the  insti- 
tntion  of  a  suit  in  eqnity  against  pnblie  officer 
and  sureties  on  his  bond  for  misappropriation 
of  funds,  held  constitutioiial  as  against  conten- 
tion that  the  soreties  would  be  denied  a  right 
to  a  Jnry  in  such  action;  the  right  to  a  Jury 
trial  being  given  them  by  section  2449. 

2.  Schools  and  sohool  districts  «=948(6)— Sar». 
Ilea  OB  offloer'i  bond  liable,  though  warraat 
OB  which  money  was  obtalnsd  was  Irregular. 

Where  county  superintendent  of  education 
who  was  county  treasurer  of  public  school 
funds  misappropriated  public  educational  funds 
appropriated  to  such  county  after  securing  pos- 
session thereof  by  warrants  drawn  on  his  req- 
uisition as  county  treasurer  of  public  sdiool 
funds  his  sureties  were  liable,  he  liaving  re- 
ceived funds  by  virtue  of  his  o£Sce  or  under 
color  thereof,  notwithstanding  issuance  of  war- 
rants was  irregular  because  of  auditor's  non- 
compliance with  Code  1907,  i  1771,  such  irreg- 
ularity not  being  available  to  sureties. 

Appeal  from  drcolt  Court,  Marshall  Coun- 
ty;   W.  W.  Haralson,  Judge. 

Bill  by  the  State  of  Alabama  against  W. 
E.  Bradford,  as  County  Superintendent  of 
Education,  and  the  sureties  on  bis  official 
bond,  to  recover  an  amount  alleged  to  have 
been  misappropriated  by  Bradford  of  the 
public  funds  coming  into  his  hands  by  vir- 
tue of  his  office,  with  ancillary  writ  of  at- 
tachment From  a  decree  granting  the  re- 
lief prayed,  respondents  appeaL     Affirmed. 

The  appellants  contend:  First,  that  the 
money  paid  over  to  Bradford  by  the  state 
treasurer  ont  of  the  public  school  funds 
was  not  paid  to  him  or  received  by  him  un- 
der color  of  bis  office  or  under  any  apparent 
authority  to  receive  the  claim,  and  there- 
fore the  sureties  on  his  official  bond  are  not 
liable  therefor;  second,  that  the  state  of 
Alabama  is  not  the  proper  party  plaintiff; 
and,  third,  that  the  chancellor  should  have 
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dismissed  the  bill  Inasmach  as  section 
2445,  Code  1907,  Is  void  in  that  it  derives 
the  sureties  of  their  right  of  trial  by  jury. 

Goodhue  A  Brlndley,  of  Oadsden,  for  appel- 
lants. 

J.  Q.  Smith,  Atty.  Oen.,  and  Lawrence  B. 
Brown,  Asst  Atty.  Oen.,  for  the  State. 

BROWN,  J.  On  the  former  appeal  from 
the  decree  of  the  court  overruling  the  de- 
murrers to  the  bUl,  It  was  ruled  that  the 
state  was  authorized  by  the  statutes  to  sue 
for  the  recovery  of  school  funds  misappro- 
priated or  converted  by  the  county  treasurer 
of  public  school  funds  coming  Into  his  hands 
by  virtue  of  his  office  or  under  color  there- 
of, whether  the  funds  belonged  to  the  county 
or  were  state  funds  set  apart  to  the  public 
schools  of  the  county.  Bradford  et  al.  ▼. 
State,  201  Ala.  170,  77  South.  696. 

[1]  While  section  2445  of  the  Code  of  1907 
authorizes  the  institution  of  the  suit  "in  a 
court  of  equity  without  the  statement  or 
assignment  of  any  special  cause  for  equi- 
table Interlerence,"  and  authorizes  the  Join- 
der of  the  sureties  on  the  official  bond,  or 
any  one  or  more  of  them,  as  parties,  sec- 
tion 2449  authorizes  a  trial  by  Jury  on  the 
demand  of  tlie  defendants,  aud  provider  that 
"the  verdict  of  the  jury  shall  have  the  force 
and  effect  of  a  verdict  in  a  court  of  law." 
Therefore,  if  it  should  be  conceded  that,  with- 
out such  provisions,  the  statute  would  im- 
pinge the  constitutional  guaranty  of  the  right 
of  trial  by  Jury,  the  appellants'  contention  In 
tbls  respect  is  answered  by  the  statute  itself. 

The  next  contention  advanced  is  that  the 
facts — which  are  without  dispute — show  the 
school  funds  misappropriated  and  squan- 
dered by  Bradford  did  not  come  into  his 
hands  by  virtue  of  his  office  or  under  color 
thereof;  and  therefore  the  sureties  ou  his 
official  bond  are  not  liable.  This  contention 
is  rested  on  the  failure  of  the  auditor  to  re- 
quire compliance  with  secticm  1771  of  the 
Code,  by  the  filing  with  him  of  a  diq>Iicate 
pay  roll,  verified  by  the  county  superintend- 
ent and  approved  by  the  state  superintend- 
ent, before  issuance  of  his  warrant  to  th« 
treasurer  of  county  funds.  The  warrants 
were  issued  on  written  requisitions  of  Brad- 
ford "as  county  treasurer  of  public  school 
funds,"  and  some  of  the  requisitions  were 
for  amounts  in  excess  of  what  was  required 
to  meet  the  pay  rolls  made  up  by  the  county 
superintendent  of  education. 

The  several  requisitions  were  forwarded 
to  the  state  superintendent  of  education, 
and  after  approval  by  him  were  presented 
to  the  auditor,  who  drew  his  warrants  on 
the   state   treasurer,   payable   out   of    "the 


educational  funds  of  Marshall  county,"  and 
payable  to  "S.  A.  Bradford,  Treas."  These 
several  warrants  were  delivered  to  Brad- 
ford as  treasurer  of  public  school  funds  of 
Marshall  county,  and  by  him  Indorsed  "S, 
A.  Bradford,  Treas.";  and  were  ^thet 
collected  by  him,  or  deposited  by  him  in 
the  bank  of  GuntersviUe — of  which  he  was 
cashier — to  his  credit,  and  afterwards  in- 
dorsed by  the  bank,  through  and  by  Brad- 
ford as  its  cashier,  and  collected  in  due 
course. 

[2]  The  test  of  liability  here  Is:  (1)  Was 
the  county  treasurer  of  public  school  funds 
authorized  by  law  to  receive  such  funds, 
(2)  was  Bradford  sucdi  county  treasurer 
when  he  received  them,  and  (3)  did  he  re- 
ceive tbem  by  virtue  of  his  office  or  under 
color  thereof?  The  first  two  propositions 
are  not  contested;  and  the  mere  statement 
of  facts,  we  think,  is  all  that  Is  necessary 
to  show  that  these  funds,  came  Into  Brad- 
ford's hands  as  county  treasurer  of  public 
school  funds,  by  virtue  of  his  office  or  un- 
der color  thereof.  Mobile  County  t.  Wil- 
liams, Judge,  etc.,  180  Ala.  639,  61  Sooth. 
963;    Mayson  v.  Crabtree,  71  Ala.  479. 

The  fiuds  upon  which  the  several  war- 
rants were  drawn,  were  the  public  educa- 
tional funds  appropriated  and  aet  apart 
to  Marshall  county;  and  the  warrants 
were  drawn  on  Bradford's  requisitions  "as 
county  treasurer  of  public  school  funds," 
and  were  received  and  collected  1^  him 
during  his  official  term  as  such  treasurer. 
The  mere  fact  that  the  provisions  of  the 
statute,  designed  to  protect  such  funds; 
were  not  complied  with,  or  that  some  other 
officer  or  officers  were  lax  or  negligent  In 
respect  to  their  duties,  or  that  the  proceed- 
ings or  steps  leading  to  the  issuance  and 
payment  of  the  warrants  were  irregular, 
are  matters  not  available  to  Bradford's 
sureties  In  this  action.  Wylie  et  aL  v. 
Gallager  et  al.,  46  Pa.  205 ;  Boehmer  v.  Ooon- 
ty  of  SchuylkUl,  46  Pa.  452;  Heppe  v. 
Johnson  et  aL,  73  CaL  266,  14  Pac.  833; 
Sutherland  T.  Carr,  85  N.  Z.  105. 

In  the  case  of  People  v.  Toomey  et  aL, 
122  IlL  308,  13  N.  E.  524,  dted  and  rdled 
on  by  the  appellants,  the  funds  for  which 
the  sureties  were  sought  to  be  held  liable 
came  Into  the  hands  of  their  principal 
"after  the  expiration  of  his  term  of  office," 
and  for  this  reason  that  case  Is  not  an  apt 
authority  here. 

We  find  no  errors  in  the  record,  and  the 
decree  of  the  circuit  court  will  be  affirmed. 

Affirmed. 

ANDEBSON,  O.  J.,  and  SAYBB  and 
GARDNER,  JJ.,  concur. 
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RICE  V.  STATE.    (I   DIv.  125.) 

(Supreme  Gotut  of  Alabama.    Feb.  12,  1920.) 

1.  Criminal  law  4=9881(2)— General  verdlot  of 
oonvieHon  held  to  reapond  to  laaues  raited 
by  pleas  of  not  gnllty. 

When  the  Jury  in  a  capital  ease  deddea  both 
the  israee  raiaed  by  pleas  of  not  gnQty  and 
not  KQ^ty  by  reason  of  insanity  against  the 
defendant,  a  general  verdict  of  eonvlction  amply 
responda  to  both  issnes,  in  view  of  Code  1007, 
17177. 

2.  Crinlaal  law  «=>824(4)— No  oomplaJnt  as  to 
failure  to  iastruct  after  announoing  satls- 
faotlOD  with  charge. 

Defendant  cannot  complain  of  failure  to 
instruct  concerning  his  special  plea  of  not 
goilty  by  reason  of  insanity,  where  his  counsel 
announced  his  satisfaction  with  the  court's  oral 
charge  omitting  any  reference  thereto;  no  apo- 
dal charges  being  requested  thereon. 

3.  Criminal  law  «=»8I4(I0)— Special  charge  on 
plea  of  Insanity  properly  refused  In  absence 
of  ovIdancoL 

Court  may  properly  refuse  to  give  a  ape- 
dal  charge  concerning  a  special  plea  of  not 
guilty  by  reason  of  insanity  where  there  ia  no 
evidence  to  sustain  U. 


4.  Criminal  law  «=s»740— Evidence  held  lnsuffl> 
dent  to  tako  to  Jury  Isauo  aa  to  Insanity. 

Evidence  that  defendant  played  around  with 
children  could  do  no  more  than  show  that  he 
waa  of  low  and  childiab  mentality  and  disposi- 
tion, and,  standing  alone,  was  insnffident  to 
take  to  the  Jury  the  issue  aa  to  alleged  in- 
sanity. 

5.  Criminal  law  4=3331— Barden  of  showiag 
Insanity  on  defendant 

Where  a  plea  of  insanity  is  filed,  the  burden 
of  proof  rests  on  defendant  on  such  issue,  mi* 
der  Code  1907,  i  7175. 

6.  Criminal  law  «=>522(2)— Confession  obtaln- 
Bd  by  threat  to  laavs  to  lynohsrs  Inadmissible. 

A  confession  obtained  by  a  sheriff  by  tell- 
ing defendant  that  he  would  leave  him  to  men 
who  had  threatened  to  kill  him  unless  he 
told  the  truth  would  not  be  admissible  in  evi- 
dence. 

7.  Criminal  law  «9736(2)  —  Admissibility  of 
eonfesalon,  question  for  oonrt  on  consideration 
of  all  evidsnoe. 

Admiaaibility  of  a  confession  in  a  criminal 
prosecution  is  a  question  for  the  court  on  con- 
sideration of  all  the  evidence  admitted  in  re- 
lation thereto,  subject  to  review  on  appeal  on 
proper  exception  reserved. 

8.  Criminal  law  «=»5 1 9(3)— Confession  as  to 
biding  place  of  money  acoompanled  by  finding 
it  admissible. 

A  part  of  a  confeasion  wherein  defendant 
in  a  robbery  case  stated  to  the  sheriff  where  a 
part  of  the  fruita  of  his  crime  could  be  found 
in  the  woods,  where  he  went,  and  pointed  out 
the  place  where  the  money  was  found  along 
vith  defendant's  coat  and   a  pistol,   was  ad- 
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missible  without  regard  to  its  voluntary  char- 
acter. 

9.  Robbery  ^=>9— Taking  property  from  pres- 
ence of  person  constitutes  orlme. 

Taking  property  from  the  presence  of  a 
person  and  under  his  direct  physical  personal 
control  ia  the  equivalent  of  taking  from  his 
person. 

10.  Robbery  «=»24(2)— Evidence  held  to  show 
Intention  to  take  money  In  pocket  of  ooat 
taken. 

Where  defendant  shot  complaining  witness 
twice  through  the  body  with  a  pistol  and  took 
his  coat  which  lay  beaide  him  and  carried  it 
away,  held,  under  the  evidence,  that  the  jury 
were  authorised  to  find  that  defendant  intended 
to  take  from  the  person  money  in  a  bag  in  a 
pocket  in  the  coat. 

11.  Criminal  law  «=3736(2)— Instrnction  sub« 
mittlsg  admissibility  of  confessions  properiy 
refused. 

The  court  properly  refused  nn  instruction 
which,  in  effect,  submitted  to  the  jury  the  ad- 
missibili^  of  confessiona. 

12.  Criminal  law  «s»56l(l)  —  State  not  re- 
quired to  remove  possibility  of  Innceenee, 
and  Instniotlcn  to  that  effect  properiy  re- 
fused. 

The  state  is  not  required  to  remove  by 
proof  the  possibility  that  defendant  ia  inno- 
cent, but  only  to  establish  his  guilt  beyond  a 
reasonable  doubt;  and  the  court  properly  re- 
fused to  instruct  that,  if  there  was  a  reasonable 
possibility  or  probability  that  some  one  else 
committed  the  crime,  they  must  find  defendant 
not  guilty. 


Appeal  tram  (Jircait  Court,  Baldwin  Coun- 
ty;  A.'Si  Gamble,  Judge. 

Sam  Bice  was  convicted  of  robbery,  and  be 
appeals.    AfBrmed. 

Tbe  witness  Eubanks  teatlfled  that  the  de- 
fendant made  a  statement  to  him;  that  he 
offered  him  no  inducements,  used  no  threats 
of  violence,  and  held  out  no  hope  of  reward ; 
that  In  the  statonent  defendant  said  he  got 
broke  In  a  skin  game,  wanted  some  money, 
and  thought  a  good  way  to  get  it  was  to 
shoot  and  rob  Old  Man  Whitney;  that  he 
shot  him  in  the  back  twice  and  robbed  him. 
Sheriff  Bichardson  also  testified  to  substan- 
tially the  same  thing.  When  the  defendant 
came  on  to  testify,  he  admitted  making  a 
statement  to  the  sheriff,  but  that  he  waa 
afraid,  since  the  men  ttdd  him  that  they  were 
going  to  kill  him,  and  the  sheriff  told  him 
that  if  he  had  not  been  there  they  would 
have  killed  him,  and  that  defendant  had  bet- 
ter tell  him  the  truth  or  be  would  go  away 
and  let  them  kill  defendant 

The  following  charges  were  refused  the 
defendant: 

(1)  The  court  charges  the  Jury  unless  they 
believe  from  the  evidence  beyond  all  reason- 
able doubt  that  the  defendant  took  the  money 
described  in  the  indictment  from  the  person  of 
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Jo«  Whitney  againBt  his  will  by  violence  to  Ua 
person  or  by  putting  him  in  such  fear  aa  an- 
'willingly  to  part  irith  the  same,  they  muat  find 
the  defendant  not  gnilty  of  robbery. 

(2)  The  court  charges  the  jnry  that,  before 
they  can  convict  the  defendant,  they  mnst  be- 
lieve from  the  evidence  beyond  all  reasonable 
doabt  that  the  confessions  of  the  defendant 
were  made  by  him  freely  and  voluntarily  and 
withoat  any  hope  of  reward  or  inducement  of- 
fered him  by  any  one  in  authority. 

(4)  The  court  charges  the  jury  that,  before 
they  can  convict  the  defendant,  they  must  be- 
lieve him  guilty  beyond  every  reasonable 
hypothesis,  and,  if  from  the  evidence  there  ia 
a  reasonable  possibility  or  probability  that 
some  one  else  other  than  the  defendant  com- 
mitted the  crime  charged  in  this  indictment, 
then  tb^  must  find  him  not  guilty. 

S.  O.  Jenkins,  of  Bay  Minette,  for  appel- 
lant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAYRE,  J.  [1-i]  Appellant,  being  ai^ 
raigned  upon  an  indictment  charging  rob- 
bery, pleaded  not  gnilty.  Afterwards  he  was 
permitted  by  the  court  to  add  the  farther 
plea  of  "not  gnilty  by  reason  of  insanity." 
This  is  shown  by  the  order  of  arraignment 
The  recital  of  the  Judgment  entry  showing 
the  trial  and  Its  result  is  that — 

"The  said  defendant  being  dnly  arraigned 
upon  said  indictment  charging  him  with  rob- 
bery for  his  plea  thereto  says  not  guilty." 

Appellant  contends  that  the  record  uton- 
said  shows  error  for  that  It  shows  that  the 
verdict  and  Judgment  failed  to  respond  to 
his  special  plea  of  not  gnilty  by  reason  of 
insanity.  He  also  complains  that  the  court 
failed  to  instruct  the  Jury  in  respect  to  the 
issue  raised  by  his  said  plea.  These  two  con- 
tentions are  answered  by  the  record  in  this 
cause  to  the  exclusion  of  every  doubt  as  fol- 
lows. When  the  Jury  in  a  capital  case  decides 
both  the  issnes  raised  by  the  plea  of  not  gnilty 
and  not  guilty  by  reason  of  insanity  against 
the  defendant  a  general  verdict  of  conviction, 
as  for  the  question  raised  by  this  appeal,  am- 
ply responds  to  both  issues.  Such  is  the  effect 
of  the  statute  (Code,  ^  7177)  as  interpreted  by 
this  court  (Maxwell  v.  State,  89  Ala.  150, 
166,  7  South.  824),  nor  does  reasmi  suggest 
any  possible  advantage  to  the  accused  in 
holding  that  any  further  response  should  be 
required.  As  for  the  failure  to  Instruct  the 
Jury,  counsel  for  defendant  announced  his 
satisfaction  with  the  court's  oral  charge, 
which  omitted  any  reference  to  the  special 
plea,  nor  was  any  special  charge  requested 
on  the  point  No  doubt  the  court  omitted  any 
reference  to  the  plea  for  the  reason  that 
there  was  no  evidence  to  sustain  it  and 
tills  would  have  been  good  reason  for  refus- 
ing special  charges  on  the  subject  had  any 
such  been  requested.  There  was  testlmouy 
to  the  effect  that  defendant,  on  the  day  of 


the  crime  and  shortly  thereafter,  being  at  a 
bouse  in  the  n^ghbortiood,  "was  playlnff 
with  the  children  there,  the  larger  ones  hav- 
ing gone  to  school,"  and  "acted  that  day 
like  he  always  did.  Just  playing  around  with 
children,"  and  upon  this  testimony  defend- 
ant's counsel  rdy  as  tending  to  establish  the 
special  plea.  However,  they  can  say  no 
more  than  that  this  testimony  showed  de- 
fondant  to  be  of  "low  and  childish  mentality 
or  disposltloQ,"  and  to  us  it  Is  dear  tliat 
standing  alone,  as  it  did,  it  was  utterly  in- 
sufficient to  take  to  the  Jury  the  issue  as  to 
the  alleged  Insanity  of  defendant  as  to 
which  the  burdoi  of  proof  rested  upon  him. 
Code,  I  7175. 

[I,  7]  Most  of  the  exceptions  reserved  to 
the  court's  rulings  on  evidence  are  obviously 
without  merit  and  need  no  discussion.  As 
for  the  confession  made  to  Ex  Sheriff  En- 
banks,  in  the  circumstances  appearing  to 
the  court  at  the  time  when  the  witness'  tes- 
timony as  to  it  was  admitted,  there  was  noth- 
ing to  impeach  the  voluntary  character  of 
the  confession.  Afterwards  defendant  gave 
testimony  as  to  facts  which,  if  accepted  as 
true,  would  have  required  the  rejection  of 
the  confession,  and  in  that  case  it  would  have 
been  the  duty  of  the  court  to  seclude  on. 
proper  motion.  Bob  y.  State,  32  Ala.  G60. 
But  the  admissibility  of  the  confession  was 
a  question  for  the  court  upon  consideratloD 
of  all  the  evidence  admitted  in  relation  there- 
to, subject  to  review  here  on  proper  excep- 
tion reserved.  Fowler  v.  State,  170  Ala.  CO, 
64  South.  116;  4  Mich.  Dig.  p.  326,  |  490 
(2),  and  cases  there  cited.  Upon  the  case 
thus  far  stated  it  can  by  no  means  be  said 
that  the  trial  court  ctHnmitted  error  in  ad- 
mitting the  confession. 

[t]  Defendant  also  made  a  coofession  of 
guilt  to  the  sheriff  of  the  county,  and  to  that 
defendant  objected.  What  has  been  said 
with  respect  to  the  confession  to  Eubanks  ap- 
plies here.  Besides,  as  a  part  of  this  con- 
fession, defendant  stated  where  a  part  of 
the  fruits  of  his  crime  could  be  found  in  the 
woods  about  three  miles  away  and  went  with 
the  sheriff  and  pointed  out  the  place  to  him 
where  money  taken  from  the  cbi^  prosecut- 
ing witness  was  found  along  with  defoid- 
ant's  coat  and  a  pistol.  So  mnch  of  the  ««• 
fession  as  was  thus  corroborated  was  admis- 
sible without  regard  to  its  voluntary  char- 
acter. Gregg  V.  State,  106  Ala.  44,  17  South. 
321. 

[1,10]  Charge  1,  requested  b-  defendant 
was  proi>erly  refused  for  the  reason  that  in 
defining  robbery  it  excluded  consideration  of 
that  very  theory  of  the  facta  which  the 
state's  evidence  tended  to  suppMt,  vli.,  that 
property  was  taken  from  the  presence  of  the 
person  offended  against  and  under  his  direct 
physical,  personal  control,  that  being  the 
equivalent  of  a  taking  from  his  person  with- 
in the  meaning  of  the  indictment  and  of 
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the  law  on  the  snbject  Thomas  t.  State, 
81  Ala.  34,  9  South.  SL  The  proof  showed 
that  defendant,  having  twice  shot  Joe  Whit- 
ney throu^  the  body  with  a  pistol,  took 
Whitney's  coat,  which  lay  beside  him  on  the 
seat  of  the  boat  in  which  he  was,  and  car- 
ried It  away  with  him.  In  a  pocket  of  the 
coat  was  a  bag,  and  in  the  bag  was  the 
'money  described  in  the  indictment  We  can- 
not assent  to  Che  proposition  that  the  evi- 
dence showing  these  facts  tended  to  support 
only  a  finding  that  defendant  intended  to 
steal  the  coat,  not  the  money.  The  evidence 
went  to  show  that  the  purpose  of  defend- 
ant's assault  npon  Whitney  was  to  get  money 
an<^  that  tae  afterwards  told  tiie  officers 
where  the  m<mey,  altxig  with  ottaae  articles, 
conld  be  found.  The  Jury  were  authorized 
to  find  that  he  Intended  to  do  what  In  fact 
he  did,  viz.,  take  the  money  described  In  the 
Indictment  from  the  person  of  Its  owner. 

[11]  Charge  2,  refused  to  defendant,  over- 
looked the  familiar  principle  to  which  we 
have  hereinabove  dted  Oregg  v.  State,  106 
Ala.  44,  17  South.  321.  Moreover,  this 
charge,  in  effect,  submitted  to  the  jury  the 
questlm  of  the  admlsslMllty  of  confessions. 
Bob  V.  State,  supra;  Matthews  v.  State,  66 
Ala.  66,  28  Am.  Rep.  688;  Redd  v.  State,  68 
Ala.  265. 

[12]  The  use  of  the  word  "possibility"  in 
charge  4  rendered  it  bad.  The  state  was 
not  required  to  remove  by  proof  the  pos- 
sibility that  defendant  was  Innocent,  but 
only  to  establldk  his  guilt  beyond  a  reason- 
able doubt 

There  Is  no  er^or,  and  the  judgment  and 
sentence  of  the  trial  court  must  be  affirmed. 

Affirmed. 

All  the  Justices  omcux. 
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BROWN  V.  BROWN.    (7  DIv.  48.) 

(Sapreme  Oonrt  of  Alabama.    April  8,  1920.) 

1.  Executors  and  administrators  ^=>I7(3)  — 
Widow  has  preferential  rigiit  to  administer 
husband's  estate. 

Under  Code  1907,  |  2520,  a  widow,  if  a 

fit  person,  ia  entitled  to  administer  hnsband's 
estate  over  the  ether  classes  of  persons  enu- 
merated in  the  statute,  thoagh  she  may  have 
an  adverse  interest  in  the  estate  or  daimi  a 
superior  right  to  bis  next  of  kin. 

2.  Exaoutora  aad  athnlnistrators  «s>l8  —  A 
nonrssldsnt  Mt  Ineligible  to  administer  es- 
tate. 

The  causes  for  removal  and  revocation  of 
letters  of  administration  enumerated  in  Code 
1907,  i  2666,  as  amended  by  Gen.  Acts  1919, 
p.  40,  without  more,  would  not  make  a  nonresi- 
dent ineligible  as  administrator  if  otherwise  a 
qualified  snd  fit  person  to  administer  estate, 
under  section  2508. 


3.  Executors  and  administrators  «=>I7(3)  — 
WIfs  entitled  to  administer  thongii  she  had 
abandoned  decedent 

That  wife  bad  abandoned  hnsl>and  does  not 
deprive  her  of  the  preferential  right  to  let- 
ters of  administration  under  Code  1907,  f 
2520. 

4.  Executors  and  administrators  «=>i7(3)— 
Surviving  wife  may  reiinquisii  prsfersntlal 
riglit  to  administer. 

Sarvivlng  wife  may  waive  or  relinqnish  her 
preferential  right  to  administer  deceased's  hus- 
band's estate  under  Code  1907,  |  2520. 

5.  Exeovtors  and  administrators  «s>32(2)— 
Letters  may  bo  recalled  on  court's  own  no- 
tion or  upon  apliiioation  ef  interestsd  person. 

Letter*  of  administration  whidi  have  b««t 
improperly  or  improvidently  granted  may  be 
recalled  by  the  court  granting  them  or  having 
Jurisdiction  of  the  administration  of  the  estate, 
either  at  ex  mere  motn  or  on  application  of  any 
person  in  interest 

Appeal  from  Probate  Court,  Btowah  Coun- 
ty; L.  L.  Herzberg,  Judge. 

Petition  of  Cordelia  Brown  for  the  removal 
of  D.  B.  Brown  as  administrator  of  her  hnc- 
band's  estate  and  for  her  own  appointment 
as  administratrix.  From  a  decree  granting 
the  relief  prayed,  D.  B.  Brown  appeals.  Af- 
firmed. 

W.  J.  Boykln,  of  Gadsden,  for  appellant 
Black  ft  Harris,  of  Binningham,  for  ap- 
pellee. 

THOBIAS.  J.  The  appeal  is  ttom  a  de- 
cree of  the  probate  court  for  the  revocation 
of  letters  of  administration  and  the  appoint- 
ment of  petitioner  as  administratrix  of  the 
estate  of  her  deceased  husband. 

The  first  application  for  letters  of  admin- 
istration on  the  estate  of  Albert  Brown,  de- 
ceased, was  by  the  father.  The  petition  for 
removal  and  revocation  thereafter  made  to 
the  same  court  was  by  the  widow  of  deceas- 
ed. It  is  insisted  by  appellant  that  such  pe- 
titioner was  disqualified  by  the  fact  If  such 
it  be,  of  her  being  a  nonresident  of  tills  state 
at  the  time  of  the  death  of  the  husband  and 
the  date  of  her  initial  petition  in  the  cause. 
The  bona  fides  of  the  subsequent  removal  of 
petitioner  to  this  state  before  the  hearing  is 
also  challenged. 

.[1,2]  Under  section  2620  of  the  Code  of 
1907,  the  widow.  If  a  fit  person,  is  the  one 
who  is  first  entitled  to  administer  her  hus- 
band's estate,  over  the  other  classes  of  per- 
sons enumerated  In  the  statute,  though  she 
may  have  an  adverse  interest  In  the  estate 
or  claims  a  superior  right  to  his  next  of  kin. 
Willoughby  V.  WlUoughby,  82  South.  168; 
BeU  V.  Fulgham,  202  Ala.  217,  80  South.  39, 
40.  The  causes  for  removal  and  revocation 
of  letters  of  administration  enumerated  in 
the  statute,  without  more,  would  not  make  a 
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nonresident  Ineligible,  were  snch  applicant 
otherwise  qnallfled,  fit,  and  a  proper  person 
to  administer.  Code,  i  2508;  Crommelln  v. 
Raonll,  169  Ala.  413,  63  Soutb.  745 ;  Bradley 
▼.  Harden,  73  Ala.  70;  Gen.  Acts  1919,  p.  40, 
No.  37 ;  Code,  i  2566 ;  Carplglanl  v.  HaU,  172 
Ala.  287,  291,  56  South.  248,  Ann.  Cas.  1913D, 
661;  Fulgbam  t.  Fulgham,  119  Ala.  403,  24 
South.  861. 

[3-S]  We  have  examined  the  record  and 
cannot  say  that  the  probate  coart  committed 
error  in  removing  the  parent  at  the  instance 
of  the  wife,  and  committing  the  administra- 
tion of  the  husband's  estate  to  the  wife.  The 
fact  that  a  woman  has  abandoned  her  hus- 
band does  not  deprive  her  of  the  preferential 
right  to  letters  of  administration  given  by 
section  2520  of  the  Code.  Nichols  v.  Smith, 
ISO  Ala.  587,  65  South.  30;  WiUlama  t.  Mo 
Conlco,  27  Ala.  572;  Crommelln  ▼.  Raonll, 
snpra,  169  Ala.  at  page  415,  53  South.  745; 
Stanley  v.  Stanley,  202  Ala.  661,  81  South. 
617.  However,  she  may  waive  or  relinquish 
her  preferential  right  Where  letters  of  ad- 
ministration have  been  improperly  or  Improv- 
idently  granted,  such  letters  may  be  recall- 
ed by  the  court  granting  them,  or  having  Ju- 
risdiction of  the  administration  of  the  estate 
in  Question,  either  ex  mero  motu  or  on  appli- 
cation of  any  iierson  in  interest.  Bell  v. 
Fulgham,  supra ;  Koger  v.  Franklin,  79  Ala. 
505;  Watson  v.  Glover,  77  Ala.  323 ;  Brough- 
ton  V.  Bradley,  34  Ala.  694,  73  Am.  Dea  474 ; 
Curtis  T.  WiUlams,  33  Ala.  670.  And  it  has 
been  held  proper  for  a  person  applying  for 
revocation  of  letters  and  removal  of  an  ad- 
ministrator previously  appointed  in  the  same 
petition  to  ask  for  a  grant  of  letters  to  pe- 
titioner. Bell  V.  Fulgham,  supra;  Fidds  v. 
Woods,  191  Ala.  93,  67  South.  1016;  CurtU 
V.  Williams,  supra. 

The  decree  of  the  probate  court  is  affirmed. 

ANDERSON,  a  J^  and  McCLBUjAN  and 
SOMBRVIIiLB,  JJ.,  concur. 


(SM  Ala.  lOT) 

GALLOWAY  COAL  CO.  V.  WARRIOR 

BLACK  CREEK  COAL  CO. 

(6  Div.  5.) 

(Supreme  Court  of  Alabama.    Feb.  12, 1920.) 

I.  Judgment  «=9470— Lapse  of  tima  gives  rise 
to  presumption  of  Jurisdiction. 
After  the  lapse  of  20  years  the  law  will 
presunjc  that  all  necessary  steps  to  give  a 
court  jurisdiction  in  proceedings  before  it  have 
been  taken,  and  that  the  proceedings  were  reg- 
ular in  all  respects,  a  rule  which  is  one  of 
repose,  and,  as  related  to  the  title  of  realty, 
operates  in  favor  of  one  in  possession  and 
against  those  who  allowed  the  period  to  elapse 
without  active  assertion  of  their  rights. 


2.  Taxation  ^=>788(3)  —  One  claiming  under 
tax  title  has  burden  to  show  regularity  of 
proceeding. 

In  absence  of  actnal  possession  by  on* 
daiming  under  tax  title,  or  in  case  of  poases- 
sion  short  of  period  prescribed  by  the  statute 
of  limitations  (Code  1907,  f  2311),  no  pre- 
sumptions are  indulged  in  favor  of  a  regularity 
of  proceedings  for  the  sale  of  lands  for  non-. 
payment  of  taxes,  and  one  asserting  rights  un- 
der such  title,  unless  relieved  by  statute,  has 
the  burden  of  showing  validity  and  regularity 
of  proceeding. 

3.  Adverse  possession  4=988— Pnyment  of  tax- 
es not  evidence  of  possession. 

While  payment  of  taxes  on  land  is  evidence 
of  a  dalm  thereto,  it  ia  not  evidence  of  actnal 
possession. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;   J.  J.  (3urti8B,  Judge. 

Bill  by  the  Warrior  Black  Creek  Coal  Com- 
pany against  the  Galloway  Coal  Company  to 
quiet  title  to  the  mineral  interest  in  certain 
lands.  From  decree  for  complainant,  re- 
spondent appeals.    Affirmed. 

3.  H.  Bankhead,  Jr.,  of  Jasper,  for  appel- 
lant 
A.  F.  Flte,  of  Jasper,  for  appellee. 

BROWN,  J.  This  l8  a  bill  filed  under  the 
statute  to  quiet  title;  and  this  appeal  In- 
volves only  the  mineral  rights  to  a  40-acre 
tract,  the  appellant  having  disclaimed  as  to 
the  other  lands  described  in  the  bill. 

The  complainant  shows  a  complete  paper 
chain  of  title  from  the  govemm«it  unto  it- 
self, and  the  assessment  and  payment  of 
taxes  by  it  and  those  under  whom  it  claims 
for  the  years  1882  to  1900,  inclusive,  ex- 
cept the  year  1890,  and  from  the  year  1901 
to  1918,  Inclusive,  except  the  year  1907,  and 
the  assessment  for  1919. 

The  respondent  appellant  here,  relies  on  a 
tax  deed,  and  in  support  thereof  showed  that 
in  the  year  1890,  the  land  not  being  assessed 
for  taxes  by  the  then  owner,  was  assessed  to 
owner  "unknown,"  and  on  the  16tb  day  of 
June,  1891,  sold  for  taxes  for  the  year  1880, 
and  bought  in  by  J.  R.  Gunter  and  R.  A. 
O'Rear;  and  on  July  14,  1893  (Gunter  hav- 
ing in  the  meantime  assigned  his  interest  to 
E.  O'Rear),  the  Judge  of  probate  of  Walker 
county  executed  and  delivered  to  the  O'Rears 
a  tax  deed  to  the  land,  which  was  duly  ac- 
knowledged and  recorded.  The  respondent 
showed  a  complete  chain  of  conveyances  from 
the  O'Rears  to  it  and,  further,  that  It  (re- 
spondent) and  those  under  whom  it  dainis 
assessed  the  land  for  taxes  for  the  years 
1898  to  1904,  inclusive,  and  for  the  years  1907 
to  1919,  inclusive;  the  taxes  being  paid  by 
it  for  all  the  years  except  1919,  and  at  the 
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time  of  tbe  sabmlBBion  of  the  canse  taxes  for 
Each  year  were  not  then  dne. 

There  la  no  evidence  that  either  of  the  par- 
ties, or  those  under  whom  they  claim,  have 
ever  been  in  actual  possession  of  the  mineral 
rights;  and  the  respondent  makes  no  effort 
to  show  that  the  probate  court  of  Walker 
county  acquired  Jurisdiction  for  the  sale  of 
tbe  land,  or  that  the  proceedings  leading  up 
to  tbe  sale  were  regular ;  but  to  supply  this 
link  in  its  chain  of  title  insists  that  after  the 
lapse  of  20  years,  in  the  absence  of  evidence 
to  the  contrary,  the  law  will  presume  that 
the  court  acquired  Jurisdiction,  and  that  its 
proceedings  were  regular,  to  support  the  te> 
spoil  dent's  title  thereunder. 

[1]  There  is  a  general  doctrine,  often  rec- 
ognized and  applied  by  this  court,  that  after 
the  lapse  of  20  years  the  law  wlU  presume 
that  all  necessary  steps  to  give  a  court  juris- 
diction in  proceedings  before  it  have  been 
taken,  and  that  the  proceedings  therein  are 
in  aU  things  regular.  McArthur  v.  Carrie, 
32  Ala.  75,  70  Am.  Dec.  S29;  Ala.  Coal  & 
Coke  Co.  V.  Gulf  Coal  &  Coke  Co.,  171  Ala. 
644,  54  South.  685.  This,  however,  Is  a  rule 
of  repose,  and,  as  related  to  tbe  title  of  real 
property,  operates  In  favor  of  one  in  posses- 
sion and  against  those  who  have  allowed  the 
period  to  elapse  without  an  active  assertion 
of  their  rights.  Bozeman  v.  Bozeman,  82 
Ala.  389,  2  South.  732;  Oarrett  v.  Oarrett, 
64  Ala.  263 ;  Harrison  v.  Heflin,  64  Ala.  652 ; 
Greenlees  v.  Oreenlees,  62  Ala.  830 ;  Baker  v. 
Prewitt,  64  Ala.  661;  Lawson  on  I>re8umi>- 
tlons,  rule  88,  p.  419. 

[2]  In  the  absence  of  actual  possession  by 
one  claiming  under  tax  title,  or  in  case  of 
possession  short  of  the  period  prescribed  by 
the  statute  of  limitations  (Code  1007,  f  2311), 
no  presumptions  are  indulged  in  favor  of  the 
regularity  of  proceedings  for  the  sale  of  lands 
for  the  nonpayment  of  taxes  (Oliver  v.  Rob- 
inson, 58  Ala.  46;  Smith  v.  Cox,  115  Ala. 
603,  22  South.  78),  and  one  who  asserts  his 
lit^ts  under  such  title,  unless  relieved  there- 
from by  statute,  has  the  burden  of  showing 
the  validity  and  regularity  of  such  proceed- 
ing. Drennen  et  al.  v.  White,  191  Ala.  274, 
68  South.  41;  Balnes  v.  Williams,  196  Ala. 
826,  70  South.  644;  Doe  ex  dem.  v.  Stiles,  185 
Ala.  550,  64  South.  345. 

[3]  While  the  payment  of  taxes  on  land 
is  evidence  of  a  claim  thereto,  it  is  not  evi- 
dence of  actual  possession.  Doe  ex  don.  v. 
Stiles,  supra. 

This  disposes  of  the  only  question  present- 
ed; and,  there  being  no  error  In  the  record, 
the  decree  of  the  circuit  court  will  be  affirm- 
ed. 

Afflimed. 


ANDEBSON, 
GARDNER,  JJ., 


O.    J., 

concur. 


and    SAYKB    and 


cm  Ate.  at) 
SL08S-8HEFFIELD  STEEL  &  IRON  CO.  v. 
UNDERWOOD.    (6    Dlv.    967.) 

(Supreme  Court  of  Alabama.   Feb.  6^  1820k 
On  BdtMuring,  May  20,  1820.) 

1.  Appeal  and  error  «S9|059— Error  In  exolsd- 
Ing  avltfenoe  harmless  on  allmlnatloii  of 
ooants. 

Errors  in  excluding  evidence  material  under 
counts  which  were  eliminated  by  instructions 
given  the  Jiry  were  harmless. 

2.  Evideaoe  «=9473— Whether  orlppled  lervaat 
was  able  to  work  held  not  a  condaslon. 

In  a  servant's  action  for  loss  of  a  leg,  the 
court  properly  permitted  plaintilfB  counsel  to 
ask  him  whether  in  his  crippled  condition  he 
was  able  to  do  any  work;  tbe  question  calling 
for  a  collective  fact,  and  not  a  conclusion. 

3.  Appeal  and  errar  4=>I048(5)— Prajadloe  to 
defendant  from  qaeatlon  to  plaintiff  averted 
by  answer. 

In  a  servant's  action  for  loss  of  a  leg,  any 
possible  prejudice  to  defendant  employer  from 
question  by  plaintiff's  counsel  as  to  whether  iB 
his  crippled  condition  he  was  able  to  do  any 
work  was  averted  by  plaintiff's  further  testi- 
mony that  he  might  do  light  work. 

4.  Master  and  servant  ^=9289(19)— Negllgenoe 
of  Injured  servant  for  Jary  under  his  o«n- 
tradlotDi7  testimony. 

In  a  servant's  action  for  injuries  from  a 
rock  fan,  whether  idaintiff  was  negligent  tn 
working  with  knowledge  under  a  "drnminy" 
roof  held  for  the  jury,  under  plaintiff's  own  con- 
tradictory testimony  on  cross-examination. 

5.  New  trial  «=972— Court  must  eonsldsr  pro> 
prlety  of  findings. 

Motion  for  new  trial  invoked  the  power  of 
the  court,  and  imposed  the  duty  on  it  to  em- 
aider  and  detennine  the  propriety  of  the  jury's 
finding,  despite  plaintiff's  admissions,  that  he 
was  not  negligent  in  subjecting  himself  to  the 
hazard  of  a  "dmmmy"  roof. 

Appeal  from  Circuit  Court,  JeffenKm  Ooun- 
ty;  J.  O.  B.  Owln,  Judge. 

Action  by  WlU  Underwood  against  the 
Sloss-Sheffleld  Steel  &  Iron  Company.  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing its  motion  for  new  trial,  defendant  ap- 
peals.   Reversed  and  remanded. 

Tlllman,  Bradley  &  Morrow,  of  Birming- 
ham, for  appellant. 

Charles  A.  Calhoun  and  John  T.  Glover, 
both  of  Birmingham,  for  appellee. 

McCLELLAN,  J.  The  case  was  submitted 
to  the  jury  under  the  Issues  made  by  count 
4  only.  This  count,  proceeding  on  the  theory 
that  the  relation  of  master  and  servant  ex- 
isted between  the  plaintiff  and  defendant, 
ascribed  plaintiff's  injury  (including  the  loss 
of  a  leg)  to  a  breach  of  duty  under  subdivi- 
sion 1  of  our  employers'  liability  statute 
(Code,  i  3910),  the  charge  being  that  the  de- 
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feet  In  the  condition  of  the  w&yi,  works,  etc 
consisted  In  a  defective  mine  roof  at  the 
place  where  plaintiff  was  at  work.  In  this 
connt  It  was  averred  that  plaintiff  was  per- 
manently "cripided";  the  loss  of  a  leg,  of 
course,  establishing  that  allegation.  The 
coart  declined  to  allow  defendant  to  show  on 
cross-examination  of  plaintiff  that  after  his 
injury  and  before  the  trial  the  plaintiff  mov- 
ed about  on  a  cork  leg,  with  a  stick,  but  with- 
out crutches,  which — the  qnestion  propound- 
ed indicated — were  assumed  by  the  plaintiff 
at  the  trial  for  the  purposes  of  the  trial. 

[1-8]  At  this  time  counts  1, 2,  and  3  were  In 
Issue,  and  under  these  counts  the  earning 
capacity  of  the  plaintiff  was  of  the  elements 
of  damages  claimed.'  However,  when  these 
counts  (1,  2,  and  3)  were  eliminated  by  in- 
structions given  the  Jury,  errors  in  these  rul- 
ings were  rendered  innocuous.  TbM«  was 
no  error  in  permitting  the  plaintiff's  counsel 
to  propound  this  question,  "In  your  crippled 
condition,  are  you  able  to  do  any  work  now?" 
The  question  called  for  a  collective  fact,  not 
a  conclusion  of  the  witness.  Cent,  of  Ga.  R. 
R.  Co.  V.  Stephenson,  189  Ala.  553,  656,  6« 
South.  495,  among  others.  Furthermore,  the 
witness  (plaintiff),  without  objection,  testi- 
fied: 

"I  am  not  able  to  do  the  muste  work  that  I 
was  doing  before  I  was  injured.  I  might  get 
me  a  light  job,  Bomething  uke  that  that  I  can 
handle;  I  can  do  that" 

— thus  averting,  if  the  question  had  been  im- 
proper, any  possible  prejudice  to  defendant 
in  the  premises. 

Plea  8,  upon  which,  among  others,  issue 
was  joined,  averred  that  plaintiff  was  guilty 
of  contributory  negligence,  proximately  con- 
tributing to  the  injury  complained  of,  In  this: 

That  "he  knew  said  rock  or  other  Bubatance 
was  loose  and  in  an  insecure  condition,  and 
notwithstanding  such  knowledge  he  negligently 
went  under  said  rock  or  other  substance,  or 
dangerously  near  to  same,  •  •  »  when  said 
rock  fell,  or  other  substance  fell,"  upon  plain- 
tiff, injuring  him. 

On  cross-examination  the  plaintiff  testi- 
fied as  follows: 

"We  knowed  the  top  was  dnunmy  and  bad. 
I  knowed  the  top  was  drummy  and  bad.  I  had 
worked  under  it,  and  knew  it  that  it  was  drun>- 
my  and  bad,  and  liable  to  fall;  that  is  what  I 
tell  the  jury.  I  didn't  keep  timbers  under  it 
I  say  that  roof  was  drnmmy  and  bad; 
I  gay  that  roof  was  drummy.  I  didn't  say  it 
was  liable  to  fall  at  any  time.  It  was  drummy. 
I  didn't  aay  it  was  liable  to  fall  at  any  time. 
(  said  it  did  fall  frequently.  I  knew  it  was 
drummy.  It  wasn't  tight;  when  anything  is 
drammy,  It  is  loose.  It  was  dangerous.  When 
I  was  working  under  it,  I  knew  it  was  dmmmy, 
I  knowed  it  was  liable  to  fall  at  any  time.    I 


knew  it  was  dangerous.  Yes,  sir;  I  knew  it 
was  dangerous.  Tes,  sir;  I  worked  under  it, 
knowing  it  was  dangerous,  knowing  it  wu 
dangerous;  it  was  dangerous;  it  was  dnmimf. 
Yes,  sir;  I  worked  under  it,  knowing  it  «u 
dangerous." 

[41  The  Immediately  contradictory  term 
In  which  plaintiff  (himself)  on  cross-examina- 
tion recited  his  knowledge  vel  non  of  the 
dangerous  condition  of  the  insecure  rock  un- 
der which  he  was  when  injured  by  its  fall 
precluded  the  trial  court  from  withdrawing 
that  phase  of  the  issue  from  the  jury  throDgh 
affirmative  instruction.  Powell  v.  Olds,  8 
Ala.  861;  Jones  v.  BeU,  201  Ala.  338,  77 
South.  998. 

[J]  The  motion  for  new  trial,  however,  In- 
voked the  power  of  the  court,  and  imposed 
the  duty  upon  the  court  to  consider  and  to  de- 
termine the  propriety  of  the  jury's  conclusion 
in  finding,  notwithstanding  plaintiff's  admis- 
sions, that  plaintiff  was  not  guilty  of  con- 
tributory negligence  In  subjecting  himself 
to  the  hazard  of  the  situation.  Stelner  v. 
Tranum,  98  Ala.  816,  321, 13  South.  365.  Cffli- 
sidered  with  the  utmost  possible  favor  to 
him,  the  testimcxiy  of  this  plaintiff  himself 
discloses  his  affirmation  both  ways;  and  In 
such  circumstances  it  is  not  reasonably  con- 
ceivable that  a  Jury  could  soundly  find  that 
he,  the  plaintiff  himself,  a  miner  of  years  of 
experience,  was  mistaken  In  the  admission,  re- 
peatedly made,  that  he  knew  the  sphere  in 
which  he  placed  himself  was  one  of  grave 
danger — a  danger  created  by  loose  rxx*  above 
him.  The  evidence  was  conflicting  upon  the 
issue  whether  it  was  plaintiff's  duty  to  inspect 
the  roof  at  the  place  from  which  the  rock  fell; 
but  If  he  knew  that  the  rock  was  loose,  In- 
secure, ■  and  dangerous,  inspection  would 
have  contributed  nothing  to  his  information. 

The  court  erred  in  overruling  the  motion 
for  a  new  trial.  The  Judgment  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  SOMBRVILLE 
and  THOMAS,  JJ.,  concur. 

On  Rehearing. 

McCLEIiliAN,  J.  A  careful  review  of  the 
conclusion  stated  in  the  foregoing  opinion 
has  been  made  by  the  sitting  members  of  the 
court ;  and,  in  the  light  of  the  brief  for  re- 
hearing, the  entire  bill  of  exertions  has  been 
read  in  the  consultation.  The  court  remains 
convinced  that  its  original  judgment  was 
well  founded,  and  the  application  for  rehear- 
ing Is  therefore  overruled. 

ANDERSON,  a  J.,  and  SOHBRVIIiLB 
and  THOMAS,  JJ.,  omcnr. 
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STONE,  County  Treasvrer,  v. 
JETT-MUTHS  CONST.  CO. 

(Snprem*  Court  of  Alabama. 


1.  Highways  «S3|I3(3)— PuUiostiOi  Of 
•f  «OBtract  beU  •nfflolent 

Under  Oen.  AcU  1915,  p.  676,  |  11,  r«- 
qoirmg  pablication  of  notice  of  road  improre- 
ment  contract  in  some  newspaper  published  in 
tiie  county,  and,  where  estimated  cost  of  work 
exceeds  $2,000,  "also"  in  a  daily  paper  of  at 
least  5,000  daily  circulation,  once  a  week  for 
30  days,  the  publication  of  notice  of  a  contract 
where  cost  of  work  exceeded  such  amount  in 
only  one  newspaper  of  the  required  circulation 
field  sufficient;  publication  in  two  newspapers 
being  unnecessary,  notwithstanding  the  word 
"also." 

2.  Highways  <8=3l  13(3)— General  aot  of   1915 
held  applicable  to  oounty's  road  oontraet. 

Gen.  Acts  1915,  p.  676,  i  11,  relating  to  the 
letting  of  road  contracts,  held  applicable  to 
Mobile  county's  contract,  in  view  of  section  3, 
notwithstanding  Loc.  Acts  1907,  p.  727  et  seq., 
since  latter  act  does  not  prescribe  the  manner 
of  calling  for  bids. 

3.  Counties  «=»I68(4)— May  engage  to  pay  ln> 
tereat  oo  warrant  otherwise  validly  Issued. 

A  county  having  the  authority  to  contract 
may  engage  to  pay  interest  on  a  county  war- 
rant otherwise  validly  issued. 

Appeal  from  drcolt  Cioait,  Mobile  Connt?; 
Claud  A.  Grayson,  Judge. 

Petition  by  tbe  State  of  Alabama,  on  tbe 
rdation  of  the  Jett-Mutbs  Construction  Com- 
pany, for  mandamus  to  ireorge  E.  Stone,  as 
Treaaorer  of  Mobile  County,  to  require  him 
to  register  and  number  certain  county  war- 
rants. From  a  decree  granting  the  writ,  tbe 
Treasurer  appeals.    Affirmed. 

George  £1.  Stone,  of  Mobile,  pro  8& 
Harry  T.  Smith  &  Caffey  and  B.  B.  Cham- 
berlain, all  of  Mobile,  for  appellee. 

McCIiELLAN,  J.  Upon  tbe  potion  of  ap- 
pellee the  court  below  awarded  the  writ  of 
mandamus  requiring  the  appellant,  treasurer 
of  Mobile  county,  "to  number  and  register" 
(Code,  I  211,  subd.  4)  the  county  warrant  iv- 
sued  to  tbe  appellee  by  the  board  of  Revenue 
and  road  commissioners  of  Mobile  county,  in 
the  sum  of  $3,906.08,  for  work  done,  under 
contract  involving  $17,000,  by  the  appellee 
upon  highways  within  the  jurisdiction  of  the 
county  body.  The  treasurer  refused  to  "num- 
ber and  register"  such  county  warrant  upon 
the  sole  ground  that  the  contract  under 
which  tbe  work  was  done  did  not  follow  the 
method  of  advertising  required  (it  is  assert- 
ed) by  section  U  of  tbe  general  act  approv- 
ed September  22,  1915  (Gen.  Acts,  pp.  673, 
576);  the  appellant's  contention  being  that 
the  advertisement  contemplated  by  section  11 
of  tbe  general  act  of  1915  was  through  the 
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medium,  for  the  period  prescribed  therein,  of 
two  newspapers,  not  one  newspaper,  as  wa> 
the  course  pursued  in  this  instance.  The  ap- 
pellant respondent  admitted  In  his  answer  to 
the  petition: 

That  the  advertisement  or  notice  given  by  the 
county  body  "was  published  in  the  Mobile  Beg- 
ister,  a  daily  newspaper  published  in  the  city 
and  county  of  Mobile,  having  a  circulation  of 
over  6,000,  on  the  following  dates:  July  19  and 
26,  and  August  2  and  9,  1919;  the  first  pub- 
lication being  more  than  SO  days  before  the 
awarding  of  the  contract,  which  said  notice  was 
in  due  form." 


STATE  ex  rsl. 
(I  Div.  138.) 

Jan.  19,  1920.) 

aotioe 


Tbe  appellant  reqjxmdent  Incorporated  la 
bis  answer  the  foUowlng: 

"Respondent  admits  further,  for  the  pur- 
poses of  this  hearing,  that  the  board  of  reve- 
nue and  road  commissionerg,  have  authority  to 
issue  said  warrant,  if  the  legal  requirements 
as  to  advertisement  were  first  observed;  it 
being  admitted  that  tbe  other  legal  require- 
ments were  first  observed." 

Section  11  of  the  act  approved  September 
22,  1915,  dted  ante,  provides,  in  so  far  as 
presently  Important,  as  follows: 

"That  no  contract  where  the  estimated  cost 
of  the  work  shall  exceed  two  hundred  and  fifty 
dollars  shall  be  made  except  after  advertise- 
ment for  thirty  days,  in  some  newspaper  pnb- 
liahed  in  the  county  describing  the  character 
of  the  work  to  be  done  and  the  time  and  place 
of  letting  and  then  only  to  the  lowest  reasonable 
and  responsible  bidder  for  such  work,  who  shall 
enter  into  bond  in  double  the  amount  of  such 
bid  conditioned  for  the  proper  performance  of 
said  contract  according  to  the  plans  and  spec- 
ifications and  within  the  time  prescribed  by  the 
order  of  the  court  or  board  for  such  work, 
which  bond  shall  be  approved  by  the  judge  of 
probate  of  said  county:  Provided,  however, 
that  where  the  estimated  cost  of  the  work  ex- 
ceeds twenty-five  hundred  dollars,  advertise- 
ment as  above  provided  must  also  be  made  in 
a  daily  paper,  published  in  this  state,  of  at  least 
five  thousand  daily  circulation  once  a  week  for 
thirty  days." 

[1]  It  was  the  design  of  the  quoted  pro- 
vision to  exact  ^dent  publicity  In  the  let- 
ting of  contracts  by  county  bodies  for  work 
to  be  done  for  tbe  counties  In  respect  of  the 
improvement,  maintenance,  etc.,  of  pnhllc 
roads,  bridges,  and  ferries  In  the  several 
counties  of  this  state.  To  this  end  contracts 
are  divided  Into  two  general  classes,  viz. 
one  where  the  estimated  cost  does  not  ex- 
ceed $2,600,  and  the  other  where  the  estimat- 
ed cost  exceeds  $2,500.  In  the  former  the  re- 
quirement Is  that  the  publication  shall  be  in 
some  newspaper  published  in  the  county,  and 
in  the  latter  in  a  daily  newspaper  published 
in  the  state  that  has  a  dally  drcnlatlon  of  at 
least  5,000.  The  duration  of  the  publication 
is  fixed  In  both  instances  at  30  days.  In  the 
present  Instance  it  appears  that  the  publica- 
tion made  In  tbe  Mobile  Register  answered 
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eTei7  purpose  of  the  law,  designed  as  It  was 
to  Invite  publicity,  wblch.  In  turn,  would  In- 
duce competition  In  tbe  bidding;  tbla  paper 
being  Issued  In  tbe  county  contracting.  It 
Is  entirely  consistent  with  the  design  and 
object  of  the  section  to  affirm  that  a  newa- 
paper  may  have  so  general  a  circulation  as 
to  conform  to  both  the  conditions  defined  in 
the  act  In  this  Instance  that  appears  to  be 
true.  It  is  not  to  be  supposed  that,  in  such 
circumstances,  it  was  the  intention  of  the 
lawmakers,  through  the  mere  employment  of 
the  word  "also,"  to  require,  In  respect  of  the 
larger  class  of  contracts,  a  publication  in  ttco 
newspapers.  Considered  alone,  tbe  word 
"also"  is  susceptible  of  a  meaning  consistent 
with  that  contention;  but,  when  the  object 
Intended  to  be  subserved  in  this  particular  la 
considered  In  the  light  of  tbe  phrasing  of  the 
section  quoted,  it  is  quite  evident  that  the 
lawmakers  did  not  entertain  the  purpose  to 
require  publication  in  two  distinct  newspa- 
pers. Had  that  been  tbe  intention,  it  would 
doubtless  have  been  expressed  in  unequivocal 
terms,  rather  than  left  to  a  character  of  im- 
pIicati,on  or  inference  predicated  of  the  mere 
use  of  the  word  "also."  Such  was  the  view 
prevailing  In  Brown  v.  Kramer,  18  Neb.  355, 
25  N.  W.  356,  358,  construing  similar  pro- 
visions. Our  conclusion  Is  therefore  that  the 
publication  stated  met  the  requirements  of 
section  11  of  the  general  act  of  1916. 

[2]  The  opinion,  in  affirmance  of  the  Judg- 
ment below  on  this  record,  might  well  con- 
clude here;  but  some  response  may  be  ap- 
propriately made  to  the  argument  pressed  In 
brief  for  appellant  Through  section  3  of  the 
general  act  of  1015  provisions  of  that  act  are 
restricted  In  effect  with  respect  to  the  repeal 
of  existing  special  or  local  laws.  This  sec- 
tion preserves  unimpaired  the  provisions  of 
ffldsting  special  or  local  laws.  The  local  act 
of  1907  (page  727  et  seq.)  contains  no  prescrip- 
tions with  respect  to  the  manner  of  calling 
for  bids  for  county  work.  The  provisions  of 
the  general  act  of  1915  are  operative  in  aU 
cases  within  their  purview,  where  they  are 
not  in  conflict  with  an  existing  special  or 
local  law  applicable  to  the  county  concerned. 
It  was  the  affirmatively  expressed  intention 
of  tbe  lawmakers,  in  enacting  the  greneral 
act  of  1915,  to  leave  unqualified  such  ample 
power  and  authority  as  an  existing  local  law 
then  conferred  on  county  bodies. 

[S]  Olven  the  authority  to  contract  on  the 
part  of  a  connty,  a  county  body  may  engage 
to  pay  Interest  on  a  county  warrant  other- 
wise validly  Issued.  Uttlejohn  v.  Llttlejohn, 
195  Ala.  614,  619,  71  South.  448,  and  cases 
there  cited.  The  facts  averred  In  the  pe- 
tition, or  admitted  in  the  answer,  or  both 
do  not  affirmatively  disclose  that  any  part 
of  funds  derived  from  the  levy  of  a  spe- 
cial road  tax  under  the  provisions  of  sec- 
tion 215  of  the  Constitution  as  construed 


in  Commissioners,  etc.,  r.  Troy,  173  Ala.  442, 
56  South.  131.  274,  Ann.  Gas.  1914A,  771,  fol- 
lowed in  State  ex  rd.  t.  Board,  etc.,  of  llo- 
bUe  County,  180  Ala.  489,  601,  61  South.  388^ 
will  be  required  to  pay  for  the  improvement 
described  in  the  contract  with  appellee.  It 
is  entirely  c<»isistent  with  the  recitals  of  fict 
In  the  record  that  the  bl^way  defined  in 
the  contract  is  not  a  dty  street 

Since  the  court  did  not  err  in  awardlog 
the  writ  prayed  notwithstanding  the  sln^e 
objection  asserted,  as  stated,  by  the  appe- 
lant, viz.  that  publication,  advertisement,  in 
two  nowspai)er8  was  not  shown  to  have  been 
made,  the  Judgment  appealed  from  Is  af- 
firmed. 

Affirmed. 

ANDERSON,  O.  T.,  and  S0MS!BTILI2 
and  THOMAS,  JJ.,  concur. 


(»t  Ala.tiOi 
SEARCY  V.  SHOWS  et  al.    (4  DIv.  846.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

r.  Prinoipal  aad  snrety  «=>I79— Surety  aay 
file  bill  to  oompel  debtor  to  exonerate  hln. 
The  snrety,  after  the  debt  for  which  ba  ii 
liable  haa  become  due,  without  paying  or  btinc 
called  on  to  pay,  may  file  bill  in  equity  to 
compel  the  principal  debtor  to  exonerate  him 
from  UabiUty  by  ita  payment,  a  principle  which 
extends  to  cases  of  pledged  or  mortgaged  prop- 
erty. 

2.  Principal  and  surety  €=3174  —  Snrety  bu 
right  of  action  for  reimbursement  on  pay- 
ment, or,  by  oontraot,  before  payment 

On  payment  by  a  surety  of  the  debt  for 
which  he  is  bound,  it  being  dne,  a  right  of  ac- 
tion for  reimbursement  ariaea  in  bis  faror 
against  the  principal,  and  in  the  absence  of 
ezpresB  agreement  the  law  implies  a  promis* 
of  iademnity  by  the  principal,  bat,  by  ezpreia 
contract  such  right  of  action  for  indemnity  may 
be  given  the  surety  before  payment 

3.  Principal  and  surety  «=> 1 80— Mortgage  held 
not  to  require  surety  to  pay  debt  before  ra- 
sorting  to  security. 

Mortgage  reciting  it  was  given  to  indemnify 
mortgagee  againat  leas  on  hia  part  by  reason  of 
anretyship  on  replevin  bond  disclosed  that  the 
parties  did  not  intend  tbe  aurety  shonld  b« 
required  to  pay  the  debt  before  reaorting  to 
enforcement  of  the  security. 

4.  Prlnolpal  and  surety  «s»l80— Condltlea  ef 
mortgage  to  aurety  on  replevy  bond  brakes 
when  prlnolpal  debtor  failed  to  pay  Judgmett 

When  the  principal  debtor  failed  to  pay 
final  judgment  against  him  in  a  replevin  action, 
there  waa  a  breach  of  the  condition  of  tbe 
mortgage  given  by  him  to  tbe  surety  on  hIa 
replevin  bond  reciting  that  it  waa  given  to 
indemnify  the  surety  against  loss. 
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5.  PrlMipal  and  surety  €=>I8&— Right  of  action 
on  lodemnity  note  to  surety  does  not  depend 
oa  payment  of  debt. 

A  note  executed  by  the  principal  debtor  to 
his  surety  as  indemnity,  payable  at  a  certain 
date,  establishea  that  the  right  of  the  surety 
to  an  action  on  the  note  is  not  dependent  on  his 
being  compelled  to  pay  the  debt  for  his  prin- 
dpaL 

6.  Principal  and  surety  «s>l90(6)— Bill  to  fore- 
close seourlty  nwrtgage  held  not  to  show 
satisfaction  of  mortgage  debt. 

Bill  of  surety  on  replevin  bond  to  declare 
his  security  mortgage  a  valid  lien,  to  foreclose 
it,  and  to  redeem  from  former  mortgage,  merely 
stating  that,  being  misinformed  as  to  the  legal 
effect  of  execution  of  supersedeas  bond  in  the 
replevy  suit,  the  surety  entered  satisfaction 
of  the  mortgage  of  record,  though  nothing  had 
been  paid  thereon,  hild  not  to  show  a  cancel- 
lation, surrender,  and  satisfaction  of  the  mort- 
gage delft 

Appeal  from  Clrcalt  Court,  Orenehaw 
County;  A.  B.  Oamble,  Judge, 

Bill  by  O.  B.  Searcy  against  Mary  F.  Sbows 
and  otbers  to  declare  a  mortgage  a  valid  lien, 
to  foreclose  it,  and  to  redeem  from  former 
mortgage.  Frpm  decree  sustaintng  demur- 
rers to  tbe  bUl,  complainant  appeals.  Re- 
versed and  remanded. 

This  bill  by  appellant  against  appellee 
shows  that  tbe  api)ellant  became  surety  on  a 
replevy  bond  given  by  Oeorge  A.  Miller  for 
personal  property  levied  upon  nnder  detinue 
writ;  and  tbat  upon  the  trial  of  the  detinue 
case  judgment  was  rendered  against  M.  F. 
Miller,  as  adminlstratrtx  of  the  estate  of  O. 
A  Miller,  deceased,  for  the  property  sued  for, 
and  against  her  and  appellant  for  Its  alter- 
native value. 

U.  F.  Miller  was  the  widow  of  O.  A.  MQ- 
ler,  deceased,  and,  having  subsequently  mar- 
ried, is  respondent  Mary  F.  Shows  named  In 
the  bUI.  The  heirs  at  law  of  said  O.  A.  Mil- 
ler are  also  made  parties  respondent 

The  bill  further  shows  that  to  Indonnlfy 
complainant  against  loss,  as  surety  upon 
said  bond,  O.  A.  Miller  executed  to  him  a 
mortgage  upon  the  personal  property  and 
land  described  in  Exhibit  E,  which  Is  alleged 
to  be  unsatisfied  and  a  subsisting  lien  on 
the  property  described  therein.  Said  mort- 
gage (Exhibit  E)  states  that  it  was  given  to 
secure  the  note  of  $1,000,  which  bears  even 
date,  due  October  1,  1912,  and  contains  the 
further  recital: 

"This  mortgage  is  given  for  the  purpose  of 
indemnifying  G.  B.  Searcy  against  loss  on  his 
part;  he  having  signed  a  replevy  bond  with  said 
G.  A.  Miller,  this  the  14th  day  of  October, 
1911." 

The  mortgage  also  contains  a  power  of 
sale  in  the  event  the  mortgagor  defaults  In 
the  payment  of  the  Indebtedness  for  which  It 


was  given  as  security.  It  Is  further  alleged 
that  complainant  had  no  Interest  In  the  liti- 
gation in  which  Q.  A.  Miller  was  engaged, 
but  that  the  latter  proposed  that  If  complain- 
ant would  become  surety  on  said  bond  he 
would  execute  the  mortgage  referred  to  &i 
the  bill,  indemnlfjrlng  the  complainant 
against  all  liability  or  loss  he  might  incur 
thereby.  As  appeal  was  taken  from  the  first 
Judgment  rendered,  and  supersedeas  bond 
given  with  one  Oraydon  as  surety  thereon. 
Complainant  was  Informed  that  after  the 
execution  of  said  supersedeas  bond  he  was  re- 
lieved from  all  liability  as  surety  on  the  re- 
plevin bond;  and  acting  upon  such  informa- 
tion, nothing  having  been  paid  to  him  hy  said 
G.  A.  Miller,  he  marked  said  mortgage  "sat- 
isfied" upon  the  margin  of  the  record.  The 
British  &  American  Mortgage  Company  la 
made  a  party,  and  the  bill  avers  that  it  has 
a  superior  lien  to  that  of  the  mortgage  set 
out  in  Exhibit  B. 

Tftete  is  gaieral  prayer  for  relief,  and  also 
a  prayer  that  the  mortgage  be  held  a  valid 
and  subsisting  lien  on  the  property,  and  that 
the  same  be  foreclosed,  and  after  all  suiterior 
liens  are  satisfied  that  the  remainder  be 
paid  over  to  L.  IiL  Johnson,  who  recovered  a 
Judgment  against  complalntint  and  O.  A.  Mil- 
ler on  said  replevy  bond. 

Mary  F.  Shovra  alone  filed  demurrers  to 
tUe  bUl  upon  the  ground  there  was  no  equity 
in  the  bill,  and  that  it  does  not  appear  Oiat 
complainant  has  paid  the  Judgment  and, 
further,  that  it  appears  the  mortgage  sought 
to  be  foreclosed  was  surrendered  and  satis- 
fled  before  the  filing  of  the  hill,  and  that  the 
bill  does  not  show  any  mistake  of  fact  bat 
only  a  mistake  of  law. 

Subsequent  to  these  demurrers,  Ihe  bill  was 
amended  so  as  to  show  that  several  months 
after  the  filing  of  the  original  bill  the  com^ 
plalnant  paid  to  Ii.  M.  Johnson  $1,225  on  his 
liability  on  said  Judgmait  Mary  F.  Shows 
refiled  the  same  demurrers  to  the  bill  as 
amended.  The  chancellor  sustained  the  de- 
murrers to  the  bill  as  amended,  and  from  this 
decree  complainant  prosecutes  this  appeal. 

F.  B.  Brlcken,  of  Luveme,  and  John  S. 
Tyson,  of  Montgomery,  for  appellant 

Powell  &  Hamilton,  of  Greenville,  for  ap- 
pellees. 

GARDNER,  J.  [1]  The  equity  of  the  orig- 
inal bill  may  well  be  rested  upon  the  principle 
found  stated  in  the  following  quotation  from 
G?homas  v.  St  Paul  M.  E.  Church,  86  Ala.  138, 
5  South.  508: 

"No  principle  of  equity  is  more  familiar,  or 
more  firmly  established,  than  that  a  surety, 
after  the  debt  for  which  he  is  liable  has  be- 
come due,  without  paying,  or  being  called  on 
to  pay  it,  may  file  a  bill  in  equity  to  compel 
the  principal  debtor  to  exonerate  him  from 
liability  by  its  payment  provided  no  rights  of 
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the  creditor  are  prejudiced  therebgr.  The  prin- 
ciple has  been  extended  to  cases  of  pledged  or 
mortgaged  property.  •  •  •  The  right  of  the 
surety  to  be  exonerated  from  liability  is  found- 
ed on  equitable  prindpleB— the  primary  duty 
of  the  principal  to  pay  the  debt,  and  it  being 
unreasonable  that  the  surety  should  be  bur- 
dened with  the  liability,  a  cloud  hanging  over 
him,  at  the  will  of  the  creditor,  and  the  risk  of 
ultimate  loss.  The  doctrine  has  been  expressed 
by  Lord  Redesdole  as  follows:  'A  court  of 
equity  will  also  prevent  injury  in  some  cases, 
by  interposing  before  any  actual  injury  has 
been  suffered,  by  a  bill  which  has  sometimes 
been  a  called  a  bill  quia  timet,  in  analogy  to 
proceedings  at  the  common  law,  where,  in  some 
cases,  a  writ  may  be  maintained  before  any 
molestation,   distress,   or  impleading.' " 

This  principle  has  found  frequent  reiter- 
ation tn  subsequent  dedsions  of  tbis  court 
West  HnntsTlUe  Cotton  M.  Co.  T.  Alter,  16^ 
Ala.  305,  61  South.  838;  TiUis  t.  Folmer,  145 
Ala.  176,  89  South.  913,  117  Am.  St  Bep.  81, 
8  Ann.  Gas.  78 ;  Hudson  Trust  Co.  t.  Elliott, 
194  Ala.  441,  69  South.  631.  And  to  Uke  ef- 
fect, see,  also,  1  Story's  Eq.  Jar.  (13tb  Ed.) 
!  327;  2  Story's  Eq.  Jar.  (13th  Ed.)  f  730; 
Brandt  on  Saretyshlp  &  Guaranty,  toI.  1,  |{ 
245,  246;  West  t.  Chasten.  12  Fla.  316;  De 
Cottes  T.  Jeffers  Cothran  &  Co.,  7  Fla.  284. 

[2]  Counsel  for  appellees  rely  upon  the  well- 
recognized  general  rule  as  stated  In  Lane  v. 
Westmoreland,  79  Ala.  372,  and  quoted  in 
Cooper  y.  Parker,  176  Ala.  122,  57  South. 
472,  to  the  eftect  that  a  surety  cannot  recpr- 
er  indemnity  from  the  principal  or  indemni- 
tor until  he  has  paid  the  debt.  Upon  the 
payment  by  the  surety  of  the  debt,  for  which 
he  is  bound,  it  being  thea  due,  a  right  of  ac- 
tion for  reimbursement  arises  in  his  favor 
against  the  principal,  and  in  the  absence  of 
an  express  agreement  the  law  implies  a  prom- 
ise of  indemnity  on  the  part  of  the  princi- 
pal. Brandt  on  Suretyship  &  Guaranty,  | 
226.  Yet,  by  express  contract,  such  right  of 
action  for  indemnity  against  the  principal 
may  be  given  before  the  payment  of  the  debt 
Id.  U  242,  243.  However,  the  general  rule 
above  referred  to  does  not  militate  against 
the  well-recognized  principle  found  stated  in 
the  quotation  from  the  Thomas  Case,  supra, 
to  the  effect  that,  if  the  debt  for  which  the 
surety  is  liable  has  become  due,  he  may, 
without  paying  the  debt  file  a  bill  in  equity 
to  compel  its  payment  by  the  principal,  and 
thereby  be  exonerated  from  liability  there- 
on. He  does  not  in  such  bill  seek  to  recover 
Indemnity  from  the  principal,  but  merely  to 
compel  the  principal  to  p^y  the  debt  for 
which  he  is  primarily  liable,  and  thus  relieve 
the  surety  who  is  only  secondarily  liable 
therefor.  In  giving  effect  to  this  doctrine 
there  need  be  no  risk  either  to  the  principal 
or  to  the  creditor,  for  a  court  of  equity  will 
protect  the  interests  of  both  in  the  applica- 
tion of  the  funds.  As  pointed  out  in  Cooper 
V.  Parker,  supra,  it  is  "dear  that  the  mort- 


gagor-principal would  have  an  equity  to  have 
the  fund  so  realized  applied  to  the  principal 
debt  if  he  still  remained  liable  thereon." 
See,  also,  De  Cottes  v.  Jeffers  Cothran  &  Co, 
supra.  Many  cases  are  cited  In  the  note  to 
section  245  of  Brandt  on  Suretyship  St  Qukt- 
anty,  and  in  section  246  of  the  same  work,  as 
directly  applicable  here,  is  the  following: 

"A  surety  or  guarantor  who  holds  a  mort- 
gage on  the  property  of  his  principal  may,  after 
the  maturity  of  the  debt,  and  before  paying  it, 
have  the  mortgage  foredosed,  and  the  proceeds 
thereof  applied  to  the  payment  of  the  debt" 

G^s  is  what  Is  sought  by  the  orig^lnal  bill 
— to  compel  the  payment  of  the  amount  due 
by  the  prlndpal  debtor,  and  to  have  the  mort- 
gage foredosed  and  the  proceeds  of  sale  ap- 
plied in  the  extinguishment  of  the  debt  for 
which  the  complainant  is  surety. 

[3-C]  Furthermore,  under  the  previous  de- 
cisions of  tbis  court  the  mortgage  given  com- 
plainant very  satisfactorily  disdoses  upon  its 
face  that  the  parties  did  not  intend  the  surety 
shonld  be  required  to  first  pay  the  debt  be- 
fore resorting  to  the  oiforcement  of  the  se- 
curity. The  mortgage  redtes  that  it  was 
given  to  indemnify  the  mortgagee  against  loss 
on  his  part  by  reason  of  the  suretyship  on 
the  replevy  bond.  This  condition  was  broken 
when  the  principal  debtor  failed  to  pay  the 
final  Judgment  rendered,  for,  as  said  in  Dan- 
iel V.  Hunt,  77  Ala.  667,  "when  this  happened, 
diere  was,  in  legal  contemplation,  a  loss  to 
the  surety,  who  was  personally  bound  for  the 
I»ayment  of  the  debt  •  •  •  The  word 
loss,'  here,  means  nothing  more  than  legal 
damage,  detriment,  or  forfdture."  The 
prlndpal  also  executed  bis  note  In  a  fixed 
sum  due  upon  a  certain  date,  and  the  mort- 
gage was  given  to  further  secure  the  same. 
In  Bussell  V,  La  Rogue,  11  Ala.  362,  it  was 
held  that  a  note  executed  by  the  prlndpal 
to  the  surety  as  Indemnity,  i>ayable  at  a  cer- 
tain date,  established  "very  satisfactorily 
that  the  right  of  the  surety  to  an  action  on 
the  note  was  not  to  depend  on  his  being  oom- 
Ijelled  to  pay  the  debt  for  his  prlndpal,"  and 
in  this  resped  the  La  Rogue  Case  was  fol- 
lowed In  Cooper  v.  Parker,  supra. 

We  are  therefore  of  the  opinion  that  the 
bill  as  originally  filed  contained  equity,  and 
that  the  amendment  which  disclosed  that  sub- 
sequent to  the  filing  of  the  original  biU  com- 
plainant had  paid  the  Judgment  was  not  es- 
sential to  its  equity,  but  was  properly 
averred  as  affecting  the  ai^licatlon  of  the 
funds  upon  the  rendition  of  the  final  decrees 

[6]  The  remaining  assignment  of  d«nur- 
rer  is  argued  by  cotmsel  for  appeUees  upoa 
the  assumption  that  the  bill  shows  complain- 
ant had  satisfied,  canceled,  and  surrendered 
the  mortgage  to  the  mortgagor.  The  bill, 
however,  does  not  so  aver,  but  merely  states 
in  substance  that  being  misinformed  as  to  the 
legal  effect  of  the  execution  of  the  super- 
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Kdeas  bond,  and  for  tbis  sole  reason,  he  en- 
tered satisfaction  upon  the  margin  of  the 
record,  although  nothing  had  been  paid  there- 
on. Clearly,  this  does  not  show  a  cancella- 
tion, snrrender,  and  satisfaction  of  the  mort- 
gage debt  This  assignment  was  not  well 
taken. 

It  resnlta  that  the  court  btiow  onnmltted 
error  In  sustaining  the  demurrer  to  the  bill 
as  amended,  and  the  decree  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


ANDERSON,    C.     J., 
BROWN,  JJ.,  ooncar. 


and    8AYRB    and 


(204  AI^US) 

SORRELL  V.  O'BRIEN.    (S  DIv.  736.) 

(Supreme  Court  of  Alabama.     Feb.  12,  1820. 
On  Rehearing,  June  8,  1920.) 

1.  Wills  <8=»820( I)— Direction  to  nalntala  lag- 
ateea  held  not  a  oharge  npoa  land. 

A  legac7  In  the  form  of  a  direction  to 
•zectttrix  to  support  and  maintain  legatees  oat 
of  the  estate  will  not  constitute  a  charge  on  the 
lands,  unless  the  intention  so  to  charge  is 
manifested  by  expressed  words  or  fair  im- 
plication. 

2.  Wills  «=»820( I)— Charge  open  lands  not  Im- 
plied where  speoial  fund  Is  provided. 

A  charge  upon  lands  generally  will  not  be 
implied  where  a  special  fund  is  provided  not- 
withstanding the  special  fund  may  be  found  in- 
sufficient for  testator's  purpose. 

3.  Wills  4=3821  (4)— Direction  to  support  spsoi- 
lled  legatees  held  not  a  charge  on  land. 

Where  testator  directed  executrix  to  main- 
tain and  support  his  sisters  out  of  the  estate 
and  authorized  her  to  demand  such  reaaonable 
rent  for  the  use  of  the  property  devised  to  his 
cliildren  as  might  be  necessary  to  provide  for  the 
support  of  the  sisters,  the  legacy  to  the  sisr- 
ters  did  not  constitute  a  charge  on  land  devised 
to  testator's  wife  for  life  with  remainder  to 
the  chidren,  but  only  on  the  land  devised  in 
fee  to  the  children,  notwithstanding  that  wife 
as  executrix  was  authorized  to  sell  the  land  so 
devised  to  her. 


Appeal  fr<Hn  Circuit  Court,  Tallapooaa 
Oonnty;    S.  L.  Brewer,  Judge. 

BUI  by  Julia  S.  OnSrltsa  against  O.  J.  Boc- 
rell,  as  guardian,  eta,  of  the  heirs  of  William 
B.  O'Brien,  deceased,  for  a  lien  upon  lands 
to  her  support  and  maintenance.  From  a 
decree  overruling  demurrer  to  the  bill,  the 
guardian  appeals.    Reversed  and  ronanded, 

Appdlee  filed  the  bill  In  this  cause  seek- 
ing to  fasten  a  lien  ca  certain  lands  for  her 
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support  and  maintenance,  claiming  that  such 
was  her  right  under  the  will  of  William  B. 
O'Brien,  deceased.  The  lands  in  questl<» 
passed  by  the  will  to  Anna  K  O'Brien,  testa- 
tor's widow,  with  remainder  to  their  chil- 
dren. Anna  El.  O'Bri^i  is  now  dead,  and  her 
descendants  are  made  parties  defendant  to 
the  bill.  This  appeal  Is  from  a  decree  over- 
ruling a  demurrer  to  the  bill.  Parts  of  the 
will  of  William  B.  O'Brien  supposed  to  be 
pertinent  to  the  question  raised  are  as  fol- 
lows: 

"First  I  give  and  devise  to  my  two  sons 
William  D.  O'Brien  and  Thomas  B.  O'Brien  and 
their  children  an  undivided  one-half  interest 
each  in  fourteen  hundred  (1,400)  acres  of  land, 
described  as  follows,"  describing  lands  other 
than  those' upon  which  the  bill  sought  a  lien. 

"Second.  I  give  and  devise  to  my  beloved 
daughter  Bessie  Kate  Oreer,  wife  of  Robert 
P.  Greer  and  her  children,  the  old  home'  place 
where  she  now  lives,  being  (544  acres  of  land, 
more  or  less,  described  as  foUows,"  describing 
also  lands  other  than  those  upon  which  the  bin 
sought  a  Hen. 

"Third.  I  will  and  bequeath  to  my  beloved 
wife  Anna  B.  O'Brien,  all  the  real  estate  ex- 
cept that  above  disposed  of,  personsl  property, 
moneys  except  my  life  insurance  directions  for 
the  disposal  of  which  is  hereinafter  contained, 
and  choses  in  action.  The  lands  devised  and 
bequeathed  to  her  being  known  as  the  River 
place  consisting  of  667  acres,  the  Oak  Ridge 
and  Madden  place  containing  230  acres,  also 
the  southeast  quarter  of  the  northeast  quarter 
and  the  northeast  quarter  of  the  southeast 
quarter  of  sec.  21,  T.  22,  R.  23.  Also  my 
home  place  in  the  town  of  Dadeville,  including 
all  land  adjoining  the  same,  and  all  proper^ 
not  hereinbefore  or  hereinafter  disposed  of  that 
I  may  die  seized  and  possessed  of — for  and  dur- 
ing her  natural  life,  and  at  her  death,  the  same, 
or  the  proceeds  thereof,  or  so  much  as  may  be 
undisposed  of  aa  hereinafter  provided  and  au- 
thorized, shall  revert  to  and  become  the  prop- 
erty of  my  three  children  above  named,  to  wit 
William  D.  Thomas  B.  O'Brien  and  Bessie 
Kate  Oreer;  and  in  the  event  that  any  of  them 
should  die  before  the  termination  of  such  life 
estate,  then  to  the  descendants  of  such  as  may 
be  dead,  the  descendants  of  each  taking  only 
the  share  to  which  their  ancestors  would  have 
been  entitled  if  living. 

"Fourth.  It  is  my  will  and  desire  that  my 
three  sisters,  to  wit.  Mar;  A.  O'Brien.  Julia 
S.  O'Brien  and  Emily  Sanford,  as  their  cir- 
cumstances may  require  it,  have  a  home  and 
ample  means  of  support  and  maintenance  out 
of  my  estate,  and  to  this  end  my  beloved  wife 
Anna  B.  O'Brien,  hereinafter  named  and  ap- 
pointed as  my  executrix  under  tliis  will,  is 
hereby  requested  and  directed  to  make  such 
provisions  and  devote  such  proceeds  of  my  es- 
tate as  may  be  necessary  to  support  and  main- 
tain my  said  sisters  or  such  of  them  as  may 
need  it  and  it  is  my  will  and  desire  that  my 
sisters  above  named  or  so  many  of  them  as 
may  desire  to  do  so,  shall  remain  with  my 
beloved  with  [wife]  as  one  family  so  long  as 
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may  seem  practicable  after  my  decease,  apon  ^ 
like  terms   as  they   iiave  bo  remained  during 
my  lifetime. 

"Fifth.  I  hereby  constitute  and  appoint  my 
said  wife  Anna  E.  O'Brien  executrix  of  thia 
will  and  as  such  I  invest  her  with  full  power 
and  authority,  to  bargain,  sell  and  convey,  any 
of  the  real  estate,  personal  property  and  choses 
in  action  embraced  in  the  third  item  herein,  and 
the  purchaser  or  purchasers  thereof,  shall  ac- 
quire a  title  as  good  and  sufficient  as  if  con- 
veyed by  me  in  person,  and  I  will  and  direct 
that  my  said  executrix  may  re-invest  or  expend 
the  proceeds  of  any  such  sale  or  sales  in  any 
way  that  would  in  her  judgment,  best  promote 
the  Interests  and  welfare  of  my  family.  I 
also  authorize  my  executrix  to  sue  for,  collect, 
compromise  and  receipt  for  all  debts  and  lia- 
bilities that  may  be  due  my  estate,  in  such 
manner  and  upon  such  terms  as  she  may  deem 
advisable;  and  in  general  to  do  and  perform 
all  acta  and  deeds  in  and  about  the  management 
of  my  estate,  as  fully  and  completely  as  if  done 
by  me  in  person  or  by  direction  of  any  court 
having  jurisdiction  in  the  premises.  In  order 
to  fully  carry  out  the  provisions  of  the  fourth 
item  of  this  will  for  the  support  of  my  said 
aistets  or  such  of  them  as  may  need  the  same, 
also  the  provisions  of  this  will  as  to  the  pay- 
ment of  all  debts  due  by  me  at  my  death,  I 
hereby  authorize  and  empower  my  said  execu- 
trix during  her  life  or  widowhood,  to  demand 
of  and  receive  from  my  said  three  children 
or  their  descendants  in  case  any  of  said  chil- 
dren should  die,  such  reasonable  rent  for  the 
use  of  the  property  herein  bequeathed  to  said 
children,  aa  may  be  necessary  to  fully  and  com- 
pletely carry  oat  said  provisions  of  this  wilL" 


George  A.  Sorrell,  of  Alexander  City,  for 
apitellaht. 
D.  W.  Crawford,  of  Daderille,  for  appellee. 

SAYRBt  J.  (aftep  stating  the  facts  as 
above).  The  parties  are  agreed  that  the  con- 
cluding clause  of  the  fifth  paragraph  of  the 
will  by  which  power  was  vested  in  testator's 
widow  and  executrix.  In  order  to  carry  out 
the  provisions  for  the  support  and  mainte- 
nance of  complainant,  appellee,  to  demand 
and  receive  of  testator's  children  or  their 
descendants  such  reasonable  rent  for  the  use 
of  the  property  devised  to  them  as  may  be 
necessary  for  that  purpose.  The  parties  are 
agreed  that  this  clause  fastened  a  charge  up- 
on the  lands  devised  to  the  children.  Appel- 
lant construes  the  power  contained  in  the 
fifth  paragraph  as  affecting  only  the  lands 
devised  in  fee  to  testator's  children,  and  this 
as  being  the  exclusive  provision  for  his  sis- 
ters ;  appellee,  on  the  other  hand,  conceding 
that  the  fifth  paragraph  does  fix  a  charge  on 
the  lands  devised  in  fee  to  testator's  children, 
construes  the  provision,  not  as  exclusive,  but 
OS  additional  to  that  made  by  the  fourth  par- 
agraph, which  latter,  she  contends,  should 
be  construed  as  a  provision  for  herself  (the 
other  sisters  of  testator  having  departed  this 


life),  fastening  a  lien  upon  all  the  property 
of  testator's  estate,  and  It  was  in  pursuance 
of  this  theory  that  appellee  filed  her  bill  to 
charge  her  support  and  maintenance  specif- 
ically upon  lands  devised  to  testator's  widow 
for  life  with  remainder  to  their  cblldren. 
averring  a  necessity  for  such  decree  for  that 
she  was  wholly  without  means  and  all  the 
personal  property  left  by  testator  had  been 
disposed  of  and  otherwise  appropriated. 

ri,2]  There  can  be  no  doubt  that  the 
fourth  paragraph  of  the  will,  set  out  above^ 
created  a  trust  for  the  benefit  of  apx>ellee 
along  with  the  other  thai  living  gtsters  of 
testator,  and  by  it  also  testator's  widow  as 
executrix  is  "requested  and  directed  to  maia 
such  provisions  and  devote  such  proceeds  of 
my  estate  aa  may  be  necessary  to  support  and 
maintain  my  sisters  or  such  of  them  as  may 
need  it."  But  It  Is  clear  also  on  the  language 
of  the  last  clause  of  the  fifth  paragraph  that 
testator,  'in  order  to  fully  carry  out  the  pro- 
visions of  the  fourth  paragraph,"  intended 
specifically  that  his  executrix  should  demand 
and  receive  from  his  children  or  their  de- 
scendants "such  reasonable  rents  for  the  use 
of  the  property  herein  bequeathed  [therein 
devised]  to  said  children  as  may  be  necessary 
to  fully  carry  out  said  provisions  of  thia 
wilL"  A  legacy  of  the  character  disclosed  Iv 
the  general  directi(«  first  above  quoted  wUl 
not  constitute  a  charge  upon  lands,  unless 
the  Intention  so  to  charge  Is  manifested  by 
express  words  or  fair  implication.  Taylor  t. 
Harwell,  66  Ala.  1.  A  charge  upon  lands 
generally  will  not  be  implied  where  a  special 
fund  Is  provided,  notwithstanding  the  special 
fund  may  be  found  insufficient  for  testator'a 
purpose.  Sistrunk  ▼.  Ware,  09  Ala.  275. 
These  authorities  and  the  principles  oa 
which  they  are  founded  afford  suflident  rea- 
son for  denying  appellee's  contention. 

[3]  The  power  of  sale  vested  in  testator's 
executrix  by  the  first  clause  of  the  fifth  item 
of  his  will  does  not  operate  to  cliange  In  any 
wise  the  provision  made  tor  his  sisters.  It 
did  not  convert  the  lands  devised  to  tha 
widow  Into  personalty  thereby  bringing  them 
under  the  influence  of  the  fourth  item.  That 
power  affected  lands  devised  to  the  widow 
and  its  effect  was  to  authorize  her  to  dispose 
of  the  fee  In  them  for  her  own  purposes  and 
at  her  discretion.  Oniere  is  no  semblance  of  a 
direction  that  these  lands  be  sold  for  the  sni>> 
port  of  testator's  sisters.  Nor  do  we  ap- 
prehoid  that  our  holding  that  the  fifth  iton 
of  the  will  provided  the  sole  means  of  sup- 
port for  the  sisters  (outside  of  the  personal 
estate  left  by  testator)  destroys  the  manda- 
tory provisions  for  their  support;  It  simply 
construes  that  provision  according  to  the  rule 
of  the  authorities — ^a  rule  formulated  with 
the  design  to  give  ^ect  in  every  case  to  the 
testator's  intention  as  expressed  In  the  writ- 
ten evidence  of  Us  last  will  and  testament. 
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(15  so.) 

Api>enaiit's   demurrer  to  the  bill  should 
have  been  sustained. 

Beversed  and  remanded. 


ANDERSON,  C.  J.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 

On  Rehearing. 
Rehearing  denied. 

ANDERSON,  C.  J.,  and  SOMERVILLB  and 
GARDNER,  JJ.,  concur  in  the  opinion. 

McOIiELLAN  and  BROWN,  JJ.,  concur  In 
the  conclusion. 

THOMAS,  J.,  not  sitting. 

McCLELLAN,  J.  (concurrinf^.  This  Is  the 
second  appeal  involylng  the  construction  of 
the  will  of  WUUam  B.  O'Brien,  deceased 
(Knight  T.  O^rien.  202  Ala.  440,  80  South. 
824) ;  the  question  then  considered  being  the 
quality  of  estate  the  two  sons  of  the  testa- 
tor took  in  the  pxapetty  described  in  item  1  of 
the  will.  It  was  decided  tiiat  they  took  an 
absolute  fee.  In  determining  the  Inquiry 
then  presoited,  the  whole  will  was  consid- 
ered, and  among  other  features  the  provl- 
slona  quoted  in  tliat  opinion  from  the  fifth 
item;  and  in  definition  of  Its  effect  It  was 
declared,  upon  the  apt  authority  of  McRee  v. 
Means,  84  Ala.  849,  877,  that  the  exaction, 
in  the  then  quoted  provision,  of  such  rea- 
sonable r«it  as  might  be  necessary  to  fully 
and  completely  carry  Into  effect  the  provi- 
sions of  the  wUI,  Imposed  only  a  personal 
diarge.  In  the  application  for  rehearing  in 
this  cause  It  is  stated  that  the  provision 
above  referred  to,  In  item  5,  "would  by  its 
own  terms  be  destroyed  by  the  death  or  mar- 
riage of  the  widow,"  thus  necessarily  affirm- 
ing that  no  charge  upon  the  land  devised  to 
the  two  sons  was  intended  or  effected  by  the 
testator.  If,  as  has  been  held,  the  provi- 
sions of  item  5  for  a  reasonable  rent  did  not 
operate  to  impose  a  charge  upon  the  land 
devised  to  the  two  sans,  it  seems  quite  clear 
to  me  that  a  charge  upon  other  real  estate 
was  not  imposed  by  other  provisions  of  the 
wiU  of  Mr.  O'Brien. 

Furthermore,  a  consideration  <tf  the  whole 
will  convinces  me  that  the  testator  intended 
to  repose  In  his  widow  a  personal  trust,  based 
upon  personal  confidence  in  her  Judgment,  to 
provide  tot  the  support  of  his  sisters  during 
the  life  of  his  widow;  and,  hence,  did  not, 
in  any  soise,  impose  upon  the  real  estate  a 
charge  to  provide  the  means  necessary  to 
accomplish  his  purpose  with  respect  to  the 
maintenance  and  support  of  his  three  sisters. 
Therefore,  when  Anna  E.  O'Brien  died,  the 
power  created  and  the  trust  designed  in  the 
will  terminated. 

For  these  reasons  I  concur  in  the  reversal 
estored. 

BROWN,  J.,  concurs  in  the  foregoing. 
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8TAGGS  V.  STATE.    (8 

(Supreme  0>Qrt  of  Alabama.    April  8,  1020.) 

Appeal  from  CSrcnit  Cktnrt,  Lauderdale  Ooun- 
ty;  0.  P.  Almon,  Judge. 

Lester  Staggs  was  convicted  of  crime,  and  h« 
appeals.    Affirmed. 

A.  A.  Williams,  of  Florence,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SOMERVILLE,  J.  No  brief  appears  for  the 
appellant  in  this  case,  but  a  careful  examination 
of  the  record  discloses  no  error  in  the  proced- 
ure or  In  the  rulings  and  instructions  of  the 
trial  court,  and  the  judgment  of  conviction  will 
be  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McCiLBLLAN  and 
THOMAS,  JJ,  concur. 


W.  WOOLWORTH  CO.  et  al. 

(6  DIv.  975.) 


(tM  Ala.  172) 
V.  NELSON. 


(Supreme  Court  of  Alabama.    April  8,  1S20.) 

1.  Landlord  and  tenant  «=»55 (2)— Tenant  who 
ohangea  building  guilty  of  waste. 

Common-law  rule  that  a  tenant  is  guilty  of 
waste,,  if  he  materially  changes  the  nature  and 
character  of  the  boildlng  leased,  is  stiU  the  law 
in  Alabama. 

2.  Landlord  and  tenant  «=955(2)— Tenant  guil- 
ty of  waste  hi  proposed  alterations  of  store. 

Lessee  and  sublessee  of  building  erected 
expressly  for  lessee  for  a  store,  with  office 
space  on  second  floor,  held  prospectively  guilty 
of  waste  in  making  certain  proposed  alterations 
affecting  structure  substantially. 

3.  Landlord  and  tenant  ^=355(2)— Law  in  re- 
spect to  waste  by  alteration  more  favorable 
to  tenant  of  freehold  estate. 

The  law  in  respect  to  waste  by  a  tenant 
through  alteration  of  leased  building  is  more 
liberal  to  the  tenant  in  respect  of  freehold 
estates  than  it  is  in  respect  of  ordinary  tenan- 
cies for  years. 

4.  Landlord  and  tenant  <8=»55 (2)— Building  al- 
terations held  to  amount  to  waste  despite 
lease  clause;  "injure." 

Despite  clause  of  lease  of  building  for 
store  providing  lessee  should  have  right  to  make 
alterations  necessary  for  its  purposes,  if  they 
would  not  injure  building,  proposed  alterations 
for  benefit  of  sublessee  of  second  story,  an- 
tborised  by  original  lessee,  heid  unauthorized, 
and  to  amount  to  legal  waste,  injuring  the  phys- 
ical structure  of  the  building  and  changing  ita 
structural  adaptations;  "injure"  meaning  ma- 
terially impairing  or  destroying  any  part  of  the 
existing  structure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Injure.] 
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5.  Landlord  and  tenant  «=355 (4)— Injunction 
available  to  stay  waste,  regardlese  of  Its  ir- 
reparablllty  or  solvenoy  of  the  tenant. 

iDJnnction  to  stay  waste  is  available  rem- 
edy, ref^ardleas  of  question  as  to  the  irrepara- 
bility  of  the  damage  or  the  solvency  of  the  ten- 
ant abont  to  commit  waste. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;   Hugh  A.  Locke,  Judge. 

Bill  by  Frank  Nelson,  Jr.,  against  the  F. 
W.  Woolworth  Company  and  the  Parisian 
Company,  to  enjoin  alteration  of  a  leased 
building.  From  decree  granting  Injunction, 
respondents  appeal.    Affirmed. 

The  bill  was  filed  by  Frank  Nelson,  Jr., 
as  owner  and  lessor  of  the  storehouse  in 
Birmingham,  Ala.,  agalnjst  the  F.  W.  Wool- 
worth  Company,  as  lessee,  and  the  Parisian 
Company,  as  sublessee  of  the  second  floor, 
for  the  purpose  of  enjoining  them  from  al- 
tering and  changing  the  external  walls  and 
the  interior  partition  of  the  second  floor. 
Building  In  question  was  erected  by  Nelson 
in  the  year  191S-14  in  accordance  with  a 
written  contract  of  lease  ppevlousiy  made  by 
him  with  the  Woolworth  Company.  The  lease 
was  for  10  years  from  April  1,  1914,  sub- 
ject to  termination  by  lessee  after  6  years, 
and  also  renewable  at  its  option  for  another 
10  years,  and  was  for  its  use  for 'the  pur- 
pose as  a  6  and  10  cent  store,  and  for  other 
business  puipoaes.  The  lease  contract  stipu- 
lated the  general  character  and  structure  of 
the  building,  including  a  requirement  that 
the  second  floor -shall  be  divided  into  as 
many  rooms  as  the  lessee  may  request,  and 
that  the  partition  walls  and  ceiling  of  the 
second  floor  shall  be  plastered.  It  appeared 
from  the  affidavits  and  exhibits  that  this 
floor  was  in  fact  divided  into  19  roomp, 
which  were  Intended  for  and  have  been  de- 
voted to  office  use,  and  some  of  which  are 
still  so  occupied  by  subtenant  The  lease  con- 
tains the  express  provision  that  the  lessee 
shall  have  the  right  to  make  such  altera- 
tions and  changes  In  such  parts  of  the  build- 
ing as  it  finds  necessary  for  its  purpose,  at 
its  own  expense,  provided  that  such  altera- 
tions will  not  injure  the  building. 

The  bill  shows  that  shortly  theretofore 
(the  bill  being  filed  In  August,  1919)  the  Wool- 
worth  Company  subleased  the  second  floor 
of  the  building  to  the  Parisian  Company 
and  that  the  latter  company  with  the  ap- 
proval or  consent  of  the  Woolworth  Com- 
pany Is  about  to  cut  a  door  through  the  27- 
loch  brick  party  wall  on  the  west  side,  so  as 
to  connect  the  second  floor  of  complainant's 
building  with  the  aecoDi  floor  of  the  ad- 
Joining  building,  already  occupied  by  the 
sublessee,  and  make  It  available  for  use  as 
an  annex  thereto,  to  convert  a  window  of 
complainant^s  building,  opening  into  a  nar- 
row court  between  the  two  buildings,  into 


a  door,  and  to  destroy,  cut  out,  and  removs 
the  partition,  or  practically  all  of  the  parti- 
tion, between  the  rooms  on  the  second  floor 
of  complainant's  building;  which  are  hand- 
some and  costly,  and  whldi  were  constructed 
at  the  request  of  the  Woolworth  Company. 
The  bill  diarges  that  these  alterations  and 
changes  would  permanently  injure  the  build- 
ing, would  cause  irreparable  injury  to  com- 
plainant, and  would  tend  to  destroy  the 
identity  and  integrity  of  the  building.  It 
further  diarges  that  the  cutting  of  the  door 
and  converting  the  window  into  &  door 
would  largely  increase  the  risk  of  loss  of  tiie 
building  by  flre,  increase  the  insurance  rates, 
and  cancel  and  avoid  complainant's  existing 
insurance  policies  to  the  amount  of  $40,000*. 
The  pray»  of  the  bill  is  for  a  writ  of  in- 
junction, restraining  respondents  from  mak- 
ing said  changes  and  alterations,  and  re- 
quiring them  to  restore  the  steel  window 
frames  and  glass  already  removed  from  tbs 
nwth  wall  preparatorT'  to  changing  the  win- 
dow into  a  doorway. 

The  answer  of  respondents  admits  that 
the  Parisian  Cranpany  Intends  to  do  the 
thing  cfHnplained  of,  but  claims  the  right  to 
do  80  under  the  anthoril7  granted  in  the 
lease,  and  asserts  that  those  changes  will  not 
materially  injure  the  building,  nor  increase 
the  flie  risk  and  insurance  rates,  but  will, 
on  the  ctmtrary,  make  the  boUdlng  more  val- 
uable for  rental  property.  They  otter  to 
restore  the  building  to  its  original  omdition 
np<m  the  termination  of  their  lease  and  to 
give  bond  therefor,  with  sureties  to  be  ap- 
proved by  the  court  lb  aj^Mars  from  affi- 
davits offered  by  complainant  that  the  res- 
toration would  cost  from  $7J600  to  $10,000. 
Several  architects  and  builders  make  af- 
fidavits that  the  proposed  changes  will  not 
materially  injure  the  building,  and  It  ap- 
pears from  affidavits  of  insurance  men  that 
the  rate  would  be  increased  $1  per  flOOi, 
The  court  granted  the  temporary  Injunction. 

TlUman,  Bradley  &  Morrow  and  Frank 
Cahalan,  all  of  Birmingham,  for  appellants. 

Cabanlss  &  Cabaniss,  of  Birmingham,  for 
appellee. 

SOMERVILI/B,  J.  [11  **«  is  an  old  prta- 
ciple  of  the  common  law  that  a  tenant  is 
guilty  of  waste  if  h6  materially  changes  the 
nature  and  character  of  the  building  leased. 
•  •  •  And  many  authorities,  both  Eng- 
lish and  American,  declare  that  such  changes 
will  be  deemed  waste,  even  though  the  value 
of  the  property  would  be  enhanced  by  the 
alteration."  Parkman's  Adm'r  v.  Aicardl, 
34  Ala.  393,  73  Am.  Dec.  467.  This  rule  of 
the  common  law  has  been  relaxed  or  par- 
tially repudiated  by  a  number  of  courts  in 
more  modem  times.  10  R.  O.  L.  733,  {  225; 
Ann.  Cas.  1912C,  393.  But  it  is  stlU  the  Uw 
in  this  state,  and  we  think  it  Is  well  founded 
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upon  the  Joat  and  coDtrolUitg  oonalderatlon 
that  the  owner  of  the  pit^erty  la  entitled  to 
have  It  remain  aa  it  is,  without  material 
change  in  Its  stracture.  form,  and  character, 
except  In  so  far  as  he  haa  consented  thereto* 
either  by  express  agreement,  or  by  necea- 
sary  implication  from  the  terms  and  pur- 
pose of  the  lease.  Agate  v.  Iiowenbein,  67 
N.  Y.  604,  614 ;  Melms  v.  Pabst  Brew.  Co., 
104  Wis.  7.  70  N.  W.  738,  46  L.  B.  A.  47& 

"The  leasees  hare,  by  UnpUcation,  the  right 
to  possess  and  enjoy  the  property  during  the 
term  specified,  and  to  pot  it  to  sneh  use  and 
employment  as  they  please,  not  materially  dif- 
ferent from  that  in  which  it  is  usually  employed, 
to  which  it  is  adapted,  and  for  which  it  was 
constructed."    Nave  v.  Berry,  22  Ala.  382. 

[2}  Pretermitting  for  the  moment  ttM  qnes- 
tion  of  expre»  authority,  we  think  it  is  too 
dear  for  serious  controrersy  that,  upon 
common-law  principles  and  implications,  the 
original  lessee — and,  a  fortiori,  the  subles- 
see— would  be  guilty  of  waste  in  making 
the  changes  here  proposed.  They  affect  sub- 
stantially the  structure,  the  interior  form, 
and  the  adaptaticm  for  use  of  the  second 
floor-  of  the  building.  The  door  cut  through 
the  party  wall  practically  merges  complain- 
ant's property  with  another  adjoining  build- 
ing, and  annexes  its  use  thereto,  in  a  way 
tliat  is  most  unusiml,  and  which  certainly 
could  not  have  been  contemplated  by  the 
parties  to  the  lease.  It  is  conceded  that  this 
opening  Increases  the  danger  of  destruction 
by  fire,  and  increases  the  insurance  rates — 
results  which  necessarily,  to  some  extent,  Im- 
pair the  value  of  the  building.  The  removal 
of  the  partitions  between  the  rooms  destroys 
the  substance  of  the  building,  and  changes 
the  structure,  use,  and  adaptation  of  the 
floor  from  office  rooms  to  a  single  large  room 
for  a  wholly  different  use.  Abel  v.  Wuesten, 
143  Ky.  613,  136  S.  W.  867,  Ann.  Cas.  1912C, 
389.  So,  also,  though  its  Injurious  effects  are 
not  Immediately  apparent,  the  diange  from 
A  window  opening  to  a  doorway,  by  cutting 
and  other  alterations,  is  in  contempjatlcm  of 
law  an  injury  to  the  substance  of  the  build- 
ing, which  amounts  to  unlawful  wasta  Peer 
V.  Wadsworth,  67  N.  J.  Eq.  191,  68  Atl.  379 ; 
Hamburger  v.  Settegast  (Tex.  Cir.  App.)  131 
S.  W.  639 :  Kile  v.  Van  Broock,  66  N.  J.  Eq. 
18,  37  AU.  460;  Brock  ▼.  Pole,  66  Wis.  142, 
28  N.  W.  334;  Melms  ▼.  Pabst  Brew.  Go«, 
104  Wis.  7,  79  N.  W.  738,  46  L.  R  A.  478. 

rs]  These  principles  of  the  law  of  waste 
are  applicable  to  the  ordinary  cases  of  ten- 
ancies for  years,  and  not  with  strictness  to 
freehold  estates,  as  to  which  the  law  Is 
much  more  liberal  In  favor  of  the  tenant.  In 
the  light  of  the  foregoing  principles  we  now 
consider  the  meaning  and  ^ect  of  the  pro- 
vision of  the  lease  that— 

"The  lessee  ^hall  have  the  right  to  moke  such 
alterations  and  changes  in  such  parts  of  the 
building  as  it  finds  necessa:iy  for  its  purposes. 


*  *  *  providing  that  such  alterations  will 
not  injare  the  bnflding." 

We  observe,  at  the  outset,  that  this  au- 
thority to  change  and  alter  Is  granted  to  the 
lessee,  and  is  limited  (1)  by  the  necessities 
of  its  contemplated  use,  and  (2)  by  the  inhi- 
bition against  injury  to  the  building.  It 
seems  clear  that  tbis  authority  was  not  in- 
tended for  the  independent  benefit  of  sub- 
lessees, and  cannot  be  extended  to  include 
the  changes  prompted  by  their  necessities, 
much  less  by  considerations  of  convenience 
merely.  It  evidently  related  to  the  business 
of  the  Woolworth  Company,  and  contemplat- 
ed such  interior  changes  as  actual  use  and 
experience  might  show  the  necessity  of. 

[4]  But  conceding,  for  the  argument,  that 
these  proi>osed  changes  are  sanctioned  and 
directed  by  the  Woolworth  Company  under 
the  grant  of  authority  to  it,  or  that  its  sub- 
lessee, the  Parisian  Company,  may  by  priv- 
ity claim  for  Itself  the  authority  granted 
to  the  original  lessee*  we  are  convinced  tiiat 
such  changes  are  not  authorized,  and  amount 
to  legal  waste.  Certainly  they  injure  the 
physical  structure  of  the  building,  by  de- 
stroying its  substance  and  profoundly  chang- 
ing Its  structural  adaptations. 

The  second  floor  waa  constructed  under 
the  direction  of  the  lessee  for  subleasing  for 
office  purposes,  and  it  was  subdivided  Into 
10  rooms,  at  a  cost  of  |7,500,  in  order  to  be 
00  available.  Nothing  being  said  to  the  oon- 
trary  in  the  lease: 

.  "The  law  Implies  an  obligation  on  the  part  of 
a  lessee  of  a  house  not  to  put  it  to  a  nse  ma- 
terially different  from  that  for  which  It  was 
constructed,  and  to  which  it  is  adapted,  and 
has  been  usually  appropriated."  Parkman's 
Adm'r  v.  Aicardi,  84  Ala.  893,  396  (73  Am.  Dec. 
457). 

These  changes  are  designed,  not  to  effect 
the  clearly  Indicated  purpose  of  both  land- 
lord and  tenant  when  the  lease  was  made 
and  the  building  erected,  but,  on  the  con- 
trary, to  defeat  that  purpose  by  substantial- 
ly changing  the  structure  of  the  floor  and 
fitting  it  for  uses  wholly  different  and  cer- 
tainly uncontemplated  by  either  party.  If 
sublessees  can  be  regarded  as  standing  In  the 
place  of  the  lessee  In  chief  with  respect  to 
such  an  authority  granted  to  the  latter,  we 
think  they  would  be  restricted  to  the  making 
of  such  changes,  of  the  usual  and  minor 
character,  as  would  be  necessary  to  adapt 
the  rooms,  as  established,  to  convenient  and 
ordinary  use  as  rooma  Certainly  they  are 
not  authorized  to  adapt  the  floor  for  iise  as 
an  annex  to  another  building,  for  the  neces- 
sity of  the  lessee  must  be  limited  to  the  use 
of  the  leased  building  per  se,  and  cannot  be 
extended  to  Its  use  in  connection  with  or 
relation  to  adjacent  buildings. 

In  forbidding  changes  which  would  'in- 
jure the  building,"  we  think  the  word  "in- 
jure" la  used  in  its  ordinary  popular  senaa 
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of  materially  Impairing  or  destroying  any 
part  of  ItB  existing  structure.  The  mere 
opinion  of  architects  and  builders  that  such 
changes  as  those  proposed  would  not  injure 
the  building  cannot  overturn  the  conclu- 
sions of  the  law,  and  cannot  bind  the  court, 
In  the  face  of  the  admitted  facts.  Doubtless 
they  do  not  injure  It  from  the  standpoint  of 
structural  safety,  and  of  the  feasibility  of 
restoration;  but  that  Is  not  the  standpoint 
of  the  owner,  and  it  is  not  the  standpoint  of 
the  law  of  pr(^)erty  rights.  In  Agate  v.  Iiow- 
enbeln,  57  N.  Y.  604,  which  was  much  like 
the  Instant  case,  the  lease  authorized  the 
lessee  to  make  such  Inside  alterations  to  the 
building  "as  he  may  think  proper,  provided 
that  the  same  do  not  injure  the  premises." 
The  court  said: 

"It  must  be  held  that  the  daose  in  the  lease 
in  qnestioid  confers  upon  the  lessee  more 
power  to  make  alterations  than  he  would  have 
had  if  it  had  not  been  inserted ;  it  may  be  sup- 
posed to  allow  acta  which,  in  point  of  law  and 
technically,  are  waste,  and  yet  are  not  accom- 
panied by  actual  injury  to  the  premises.  It 
plainly  gives  only  a  qualified  right  to  make  al- 
terations. The  lessee's  will  is  limited  by  the 
fact  that  the  alterations  are  to  cause  no  injnry 
to  the  premises." 

And  It  waa  farther  observed: 

"It  is,  In  general,  no  justification  for  an  act 
of  waste  that  a  party  will,  at  some  future  time, 
put  the  premises  in  the  same  condition  as  they 
were  when  the  lease  was  made.  The  question 
is  whether  the  tenant,  at  the  time  the  wrong- 
ful act  was  done,  caused  an  injury  which  then 
affected  the  plaintiff  as  to  his  reversion.  How 
can  it  be  known,  as  a  matter  of  law,  that  a 
tenant  wiU  retrace  his  steps  and  repair  an  in- 
Jury  which  he  has  deliberately  caused?  The 
landlord  has  a  right  to  a  continuance  of  the 
state  of  things  as  they  existed  when  the  injury 
was  done.  The  tenant  has  no  right  to  exercise 
an  act  of  ownership." 

As  to  the  remedy: 

"The  preventive  Jurisdiction  of  a  court  of 
equity,  through  the  aid  of  an  injunction,  is 
freely  exercised  to  protect  the  reversion  against 
waste  by  the  tenant  in  possession,  whether 
the  waste  may  consist  in  an  actual  abuse  of,  or 
injury  to  the  premises,  or  in  their  misuse,  or 
in  their  conversion  to  uses  prohibited  by,  or  re- 
pugnant to  the  terms  of  the  lease.  The  court 
will  also  intervene  for  the  protection  of  the 
lessor,  or  of  the  leasee,  in  a  proper  case,  against 
a  violation  of  the  express  or  implied  covenants 
of  the  lease,  thus  in  effect  enforcing  specific 
performance  of  the  contract."  McDaniel  v. 
Callan,  76  Ala.  327;  Parkman's  Adm'r  v. 
AJcardi,  34  Ala.  883,  78  Am.  Dec.  467. 

[51  These  cases  establish  the  rule  In  this 
state,  though  there  are  cases  to  the  contrary 
in  some  other  Jurisdictions,  that  injunctions 
to  stay  waste,  as  between  landlord  and  ten- 
ant, are  available,  regardless  of  the  ques- 
tion as  to  the  irreparabillty  of  the  damage 
or  the  solvency  of  the  defendant     Those 


considerations,  which  restrict  the  use  of  in- 
junctions In  ordinary  cases  of  trespass— as 
in  the  cases  dted  and  relied  upon  by  counsel 
for  appellant — ^have  no  application  here.  The 
distinction  Is  clearly  drawn  In  the  able  and 
interesting  opinion  of  Fish,  C.  J.,  in  the  case 
of  Brigham  v.  Overstreet,  128  6a.  447,  OT  S. 
B.  484,  10  L.  R.  A.  (N.  S.)  1152,  11  Ann.  Oas. 
75,  where  the  subject  is  fully  discussed,  and 
the  authorities  cited.  See,  also,  40  Cya 
624,  C. 

As  declared  by  the  New  York  court  In 
Agate  V.  Lowaibeln,  supra: 

"There  haa  been  no  case  in  which  the  land- 
lord was  required  to  wait  until'  the  end  of  the 
lease  to  see  whether  the  premises  might  be 
restored  by  the  tenant  to  their  original  condi- 
tion. If  the  waste  committed  went  beyond  the 
license  an  immediate  wrong  was  done,  which 
was  at  once  the  subject  of  redress  in  a  court 
either  of  law  or  of  equity."    67  N.  T.  612. 

We  think  that  the  writ  of  Injunction  was 
properly  issued  In  this  case,  and  the  order  of 
the  circuit  judge  In  that  behalf  will  be  af- 
firmed. 

Affirmed. 

ANDBRSON,  O.  J.,  and  McGLEIIAN  and 
THOMAS,  JJ.,  concur. 


(m  Ala.  It8> 
PUCKETT  at  al.  v.  STATE.     (I  Div.  151.) 

(Supreme  Court  of  Alabama.    May  14,  1020.) 

iatoxleatlag  llqaors  «=»24&— Automoblia  dsmI 
without   oonseat  of   owaer   aot  to   be   ooa- 
demned. 
Where  it  is  shown  by  the  owner,  in  a  pro- 
ceeding by  the  state  under  Act  Jan.  25,  1819 
(Gen.  Acts  1819,  p.  13)  |  13,  to  condemn  an 
automobile  used  by  the  owner's  chauffeur  for 
the  unlawful  transportation  of  prohibited  liq- 
uor, that  he  neither  authorized,  participated  in, 
nor  consented  to  the  unlawful  act  of  his  serv- 
ant, and  that  he  was  guilty  of  no  negligence 
with  respect  to  its  anticipation  or  prevention,  a 
condemnation  of  the  vehicle   cannot   be  sus- 
tained. 

Appeal  from  Carcult  (Toort,  Mobile  Connty; 
Saffold  Bemey,  Judge. 

Proceeding  by  the  State  to  condemn  an  auto- 
mobile used  by  Walter  B.  Puckett's  chauffeur 
for  the  unlawful  transportation  of  prohibited 
liquors.  From  a  decree  of  condemnation, 
Walter  B.  Pnckett  and  others  appeal.  Decree 
reversed  and  rendered  as  to  dalmant  Pudc- 
ett 

Inge  &  Kllbom,  of  Mobile,  ft>r  appellants. 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

SOMEBVILLB,  3.  This  is  a  proceeding  by 
the  state  to  condemn  an  antomobile  used  by 
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the  claimant's  chauffeur  for  the  unlawful 
transportation  of  prohibited  liquor  in  the  city 
of  Mobile,  under  section  13  of  the  act  of 
January  25, 1919  (Oen.  Acts  1919,  p.  18). 

We  have  carefully  examined  the  evidence 
as  presented  by  the  hill  of  exceptions.  There 
to  no  conflict  In  the  evidence,  and  therefore 
no  question  as  to  the  veracity  of  the  witness- 
es. Construing  the  evidence  in  Its  every  aa- 
Itect  most  favorably  for  the  state,  we  are  sat- 
isfied that  the  automobile  in  question  is  not 
properly  subject  to  condemnation  as  against 
Its  claimant  and  owner,  Puckett,  and  that  the 
decree  of  condemnation  ought  not  to  stand. 
Where  It  is  shown  by  the  owner  that  he 
neither  authorized,  participated  In,  nor  con- 
sented to  the  unlawful  act  of  his  servant, 
and  that  he  was  guilty  of  no  negligence  with 
respect  to  its  anticipation  and  prevention,  the 
condemnation  of  the  vehicle  cannot  be  sus- 
tained. State  v.  Hughes,  82  South.  104.  In 
the  cases  of  State  v.  One  Lexington  Automo- 
bile, 84  South.  297,  and  State  v.  Crosswbite, 
84  South.  813,  decided  at  this  term,  and  in 
which  condemnation  was  held  proper,  the  evi- 
dence gave  support  to  the  Inference  of  a  want 
of  reasonable  diligence  in  discovering  and 
preventing  the  unlawful  use  of  the  car. 

Let  the  decree  be  reversed,  in  so  far  as  It 
condemns  the  interest  of  the  claimant,  Pn<&- 
ett.  to  sale  and  forfeiture,  and  let  a  decree 
be  here  rendered  in  favor  of  said  claimant. 

Reversed  and  rendered. 

ANDERSON,  O.  J.,  and  McOLBLLAN  and 
THOMAS,  JJn  concar. 


(2M  Ala.  241) 
MARBURY  LUMBER  CO.  v.  HEINEGE. 
(3  DIv.  417.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920. 
Rehearing  Denied  May  20,  1920.) 

1.  Master  aad  servaat  «=>258( I)— Complaint 
for  injury  need  not  allege  kind  of  braoes 
which  should  have  been  furnished. 

Complaint  for  Injury  to  servant  through 
negligent  failure  of  superintendent  to  farmsh 
proper  appliances  for  Bupporting  or  bracing 
platform  need  not  allege  the  character  or  kind 
of  appliances  that  should  have  been  furnished. 

2.  Evidence  «=>47 1 (3 1)— Statements  that  one 
was  In  charge  of  work  not  conclusion. 

Witness  may  testify  that  D.  was  tn  charge 
of  the  work,  or  that  he  got  his  orders  from 
D.  and  that  D.  gave  the  orders  and  directions 
to  the  men. 

8.  Trial  «=>79— Objection  to  modified  question 
necessary. 
On  repeating,  in  a  slightly  different  form, 
of  a  question  to  which  objection  bad  been  sus- 
tained, objection  must  be  made  to  it  or  the  an- 
swer. 


4.  EvIdeaee  «=947l  (31)— Stating  who  had  an- 
perintendenoe,  not  ooncluslon. 

A  witness  may  testify  as  to  who  had  su- 
perintendence over  him  under  the  rules  of  the 
master. 

5.  Appeal  aad  error  «e997I  (2)— Finding  wit- 
nsss  an  expert,  not  revised. 

.Evident  finding  by  trial  court  that  witness 
to  sufficiency  of  briicing  of  platform,  who  had 
testified  he  had  been  a  carpenter  for  years, 
was  an  expert,  will  not  be  revised  on  appeal. 

6.  Evidence  «ss>SI3(l)  —  Expert  may  give 
opinion  as  to  safety  of  platform. 

An  expert  may  give  his  opinion  as  to  nn- 
safety  of  a  platform  and  as  to  how  it  could 
have  been  made  safer. 

7.  Master  and  servant  is=>204(l)  —  Servant 
does  not  assume  risk  of  superintendent's 
negligence. 

Defense  of  assumption  of  risk  is  not  avail- 
able in  action  under  Code  1907,  {  8910,  subd. 
2,  for  injury  to  servant  tlirougb  negligence  of 
superintendent. 

8.  Master  and  servant  «=»289(4)  —  Servant 
Mt  oontrlbutorily  negligent  as  matter  of  law 
la  going  en  platform. 

A  servant  was  not  as  matter  of  law  guilty 
of  contributory  negligence  in  going  on  a  plat- 
form without  knowing  it  bad  been  properly 
braced;  he  having  a  right  to  rely  to  some  ex- 
tent on  the  superintendent  seeing  it  was  safely 
braced  before  sending  him  to  work  on  it,  and 
the  evidence  not  conclusively  showing  that  he 
knew  it  was  not  properly  braced  or  that  it  was 
in  a  dangerous  condition. 

9.  Trial  «=>22B(4)— Instmetion  praperly  re- 
fused as  unintelligible. 

Requested  instruction  held  elliptical,  and 
therefore  unintelligible,  and  so  properly  re- 
fused. 

10.  Master  aad  servant  «=3264(ll) — Reoov- 
ery  not  prevented  by  oonourrenoe  of  nsgll- 
geaoe  not  charged. 

Though  the  complaint  for  injury  to  a  serv- 
ant from  &11  of  an  old  platform  only  charges 
fsilnre  to  properly  brace  it,  yet  there  may  l>e 
a  recovery  if,  had  it  been  properly  braced,  tt 
would  have  withstood  the  contact  of  a  new 
tank  which,  being  improperly  braced,  fell  on 
the  old  platform,  occasioning  its  fall. 

11.  Appsai  and  srror  «=>  1004(3)— Refusal  of 
new  trial  for  excessive  verdict,  not  dlstarhML 

Refusal  of  a  new  trial  on  the  ground  of  the 
verdict  being  excessive  cannot  be  held  error, 
the  jury  having  been  properly  instructed  and 
having  had  sufficient  data  to  warrant  the 
amount  of  the  verdict 

Appeal  from  Circuit  Court,  Autauga  0>ii» 
ty;  Gaston  Gunter,  Judge. 

Action  by  Mary  Heinege,  as  administra- 
trix, against  the  Marbury  Lumber  (Company, 
for  damages  for  the  death  of  her  intestate^ 
while  in  the  employment  of  the  defendant. 
Judgment  for  plaintiff,  and  defendant  ap> 
Affirmed. 
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Tbe  counts  of  the  complaint  referred  to  are 
u  follows: 

B.  Plaintiff,  suiof  aa  adminiatratriz  of  the 
estate  of  Frank  Heinege,  deceased,  claims  of 
the  defendant  *  *  •  for  that  she  avers  that 
on  *  *  *  the  defendant  wma  engaged  in  the 
business,  in  the  coonty  of  Antaoga,  state  of 
Alabama,  in  tearing  down  or  rasing  a  certain 
platform  or  stractore,  and  then  and  there  her 
said  intestate  was  a  servant  or  employ^  of  the 
defendant  in  the  serrice  or  business  of  the  de- 
fendant as  a  carpenter,  and  while  in  the  per- 
fcirmance  of  his  duties  as  such  servant  or  em- 
plo7€  he  was  upon  said  platform  or  structure, 
to  wit,  50  feet  from  the  ground,  and  then  and 
there  said  platform  or  structure  fell  and  broke 
to  the  gronnd,  and  by  reason  thereof  and  as 
a  proximate  consequence  thereof  plaintiff's  in- 
testate received  personal  injuries  from  which 
be  died  on,  *  *  *  to  plaintiff's  damages  aa 
«uch  administratrix;  hence  she  sues.  Plaintiff 
avers  that  her  said  injuries  and  damages  to  her 
intestate  were  proximately  caused  hy  the  neg- 
ligence of  one  Davis,  whose  Christian  name  is 
to  the  plaintiff  unknown,  and  who  was  then 
and  there  a  person  in  the  service  or  employ- 
ment of  the  defendant  and  who  had  superin- 
tendence over  said  work  of  tearing  down  or 
razing  said  platform  or  structure  intrusted  to 
him,  and  whilst  in  the  exercise  of  said  super- 
intendence, in  this,  that  said  Davis  negligently 
failed  to  furnish  proper  appliances  for  sup- 
porting or  bracing  the  said  platform  or  struc- 
ture, while  said  work  was  being  done. 

Count  B  is  the  same  as  B,  except  that  the 
name  of  the  superintendent  is  alleged  to  be 
unknown  to  plaintiff. 

The  following  charges  were  refused  to  the 
def aidant: 

(5)  If  the  jury  should  find  from  some  phase 
of  the  evidence,  taken  into  connection  with  all 
of  the  evidence,  that  the  fall  of  the  scaffold 
of  the  old  tank  was  the  proximate  result  of 
the  timbers  of  the  new  tank  falling  against  it, 
the  plaintiff  cannot  recover  under  the  plead- 
ings in  this  case. 

(6)  There  is  no  charge  in  the  pleadings  in 
this  case  of  negligence  in  not  sufficiently  guying 
the  timber,  posts,  or  bents  of  the  new  tank, 
and  even  if  the  jury  should  find  from  the  evi- 
dence that  it  was  not  sufficiently  guyed  with 
ropes  or  not  otherwise  properly  braced,  and 
that)  idts  fall  caused  the  old  scaffold  or  tank 
tower  to  fall  and  injure  plaintiff's  intestate, 
plaintiS  cannot  recover. 

Bnshton,  Williams  &  Crenshaw,  of  Mont- 
gomery, and  N.  D.  Denson  &  Sons,  of  Opellka, 
for  appellant. 

HUl,  HUl,  Whiting  &  Thomas  and  Eugene 
Ballard,  all  of  Montgomery,  and  P.  K  Alex- 
ander, of  Prattvflle,  for  appellee. 

ANDERSON,  O.  J.  [1]  This  case  was 
submitted  to  the  jury  upon  counts  B  and  E. 
Tbey  are  under  subdivision  2  of  section  3910 
of  the  Code  of  1907,  and  are,  for  all  practical 
purposes,  identleal,  except  that  one  charges 
the  negligence  to  Superintendent  Davis  while 
the  other  ^crlbes  the  negligence  to  an  un- 


known superintendent  These  counts  under 
our  system  of  pleading  suffldratly  set  forth 
the  relationship  of  the  parties,  the  duty  ow- 
ing from  the  one  to  the  other,  the  nature  and 
character  of  the  work,  and  the  cause  of  the 
Intestate's  death  proximately  resulting  from 
the  negligence  of  the  defendant's  superln- 
toident  in  falling  to  furnish  or  provide  suffi- 
cient appliances  tor  supporting  or  bracing 
the  platform  or  structure  while  the  work 
was  being  done,  and  that  the  negligence  oc- 
curred while  in  the  exercise  of  such  super- 
intendence, etc.  While  there  were  several 
grounds  of  demurrer  Interposed,  the  chief 
one  relied  upon  by  appellant's  counsel  ia  Mo. 
7,  challenging  the  failure  of  the  counts  to 
specify  the  character  or  kind  of  appliances 
that  should  hare  been  fnmhdied  for  bracing 
or  supporting  the  ptattorm  or  structure.  We 
do  not  think  that  this  spedflc  averment  was 
necessary  to  make  the  counts  good.  IJ.  &  N. 
B.  B.  Co.  V.  Jones,  l30  Ala.  456,  30  South.  686; 
Williamson  Iron  Co.  v.  McQueen,  144  Ala.  265, 
40  South.  306;  Tenn.  Co.  v.  Moore,  194  Ala. 
188,  69  South.  640,  and  numerous  cases  there 
cited.  The  trial  court  did  not,  therefore,  err  In 
overruling  defendant's  demurrtt  to  these 
counts. 

[2-4]  The  trial  court  did  not  err  la  per- 
mitting the  witness  Holland  to  teatlfjr  that 
Charlie  Davis  was  In-  charge  of  the  wora, 
or  that  he  got  his  orders  from  said  Davis, 
and  that  Davis  gave  the  orders  and  directions 
to  the  men.  Nor  will  the  trial  court  be  put 
In  error  in  permitting  the  said  witness  to 
testify  that  Mr.  Davis  was  superintendent, 
as  there  was  no  objection  to  the  question  or 
the  answer.  There  had  been  a  previous  ob- 
jection which  was  sustained  as  to  who  was 
superintendent,  but  when  the  question  was 
repeated  In  a  slightly  different  form  there 
was  no  objection  to  the  question  or  answo'. 
Moreover,  this  court  has  held  that  a  witness 
may  testis  as  to  who  had  superintendence 
over  him  under  the  rules  of  the  master. 
Choctaw  Go.  v.  Moore,  IM  Ala.  440,  63  South. 
5S8. 

[t,  6]  The  trial  court  did  not  err  in  perndt- 
dng  this  witness  Holland  to  testily  aa  to 
the  sufficiency  of  the  props,  or  as  to  how  the 
structure  should  have  been  braced  or  prop- 
ped. The  witness  had  previously  testified  that 
he  had  been  a  carpenter  for  eight  or  ten 
years,  and  the  trial  court  evidently  found 
that  he  was  an  expert,  and  which  finding  will 
not  he  revised  by  this  court  Ala.  OonsOl.  Co. 
V.  Heald,  168  Ala.  626,  63  South.  1^.  The 
witness  being  an  exi)ert  could  give  his  oi^- 
lon  as  to  the  unsafety  of  the  platform  and  as 
to  how  it  could  have  be^i  made  safer.  Bum- 
well  Co.  V.  Setzer,  191  Ala.  408,  67  South.  604. 

[7,  B]  There  was  evidence  from  wfaldi  the 
Jury  could  Infer  that  the  defendant's  super- 
intendent In  charge  of  the  work  was  guQty 
of  negligence  In  falling  to  supply  suffldmt 
braces  or  supports  for  the  structure,  and  that 
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said  failure  was  the  proximate  canse  of  the 
deatb  of  idalntUTs  intestate.  Tbe  defendant 
was  not,  therefore,  entitled  to  the  general 
charge  upon  the  idea  that  the  plalntlS  bad 
failed  to  make  out  her  case.  Nor  was  the 
defendant  entitled  to  the  general  charge  upon 
the  theory  that  the  Intestate  had  assumed  the 
risk  or  was  guilty  as  matter  of  law  of  con- 
tributory negligence.  This  action  being  un- 
der subdivision  2  of  sectlim  3910  of  the  Code 
of  1907,  and  predicated  upon  the  negligence 
of  a  superlntendoit,  the  assumption  of  risk 
by  the  Intestate  was  not  an  arallable  defense. 
li.  *  N.  B.  E.  C!o.  y.  Handley,  174  Ala.  593, 
66  South.  539 ;  'Wbodard  Co.  v.  Andrews,  114 
Ala.  243,  21  South.  440.  The  Intestate  was 
not  as  matter  of  law  guilty  of  contributory 
negligence  In  going  upon  the  platform  with- 
out first  knowing  that  It  had  been  properly 
braced,  as  he  had  a  right  to  rely  to  some  ex- 
tent upon  the  superlntendenf  s  seeing  that  the 
structure  had  been  safely  braced  before  send- 
ing him  to  work  upon  the  platform,  and  the 
evidence  does  not  conclusively  show  that  the 
intestate  knew  that  the  structure  was  not 
properly  braced  or  that  It  was  In  a  dangerous 
condition  when  he  wmt  to  work  upon  the  t(^ 
of  same. 

[I]  There  was  no  error  in  refusing  the 
defendant's  requested  charge  5.  If  not  other- 
wise faulty,  it  was  elllptieal,  and  therefore 
unintelligible. 

[10]  There  was  no  error  in  refusing  the  de- 
fendant's requested  charge  6.  True,  counts 
B  and  B  charge  a  failure  to  furnish  braces 
or  supports  to  the  old  or  existing  platform 
or  structure  and  not  the  new  tank  or  8Ui>- 
ports  to  same;  yet,  if  the  latter  was  not 
properly  guyed  and  fell  and  caused  the  old 
one  to  fall,  the  old  one  may  have  withstood 
the  contact  of  the  other  had  It  been  luroperly 
braced  or  supiKtrted,  and  the  Jury  could  have 
Inferred  under  the  hypothesis  of  this  charge 
that  this  failure  to  support  or  brace  the  old 
tank  or  structure  was  a  proximate  cause  of 
the  Intestate's  death,  and  If  such  was  the 
case  the  defendant  was  not  entitled  to  a  ver- 
dict as  directed  by  the  charge. 

[II]  The  trial  court.  In  the  oral  charge, 
seems  to  have  adhered  to  the  rule  of  compu- 
tation as  laid  down  in  the  case  of  Belter* 
GcHmol^  Go.  r.  Hamlin,  144  Ala.  220,  40 
South.  280,  as  to  Instructing  the  Jury,  and 
there  was  sufficient  data  furnished  the  Jury 
as  to  Intestate's  earning  capacity  as  a  car- 
penter and  farmer  as  to  warrant  the  amount 
of  the  verdict  in  question,  and  we  cannot  say 
that  the  trial  court  erred  in  not  granting  the 
new  trial  becauSe  the  verdict  was  excessive. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 
Affirmed. 
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McCLBLLAN,  SOMERVILLE,  and  THOM- 
AS, 3 J.,  concur. 


'     (2M  Ala.  268) 
THOMAS  FURNACE  CO.  V.  CARROLL. 
(6  Div.  973.) 

(Supreme   Ooart   of   Alabama.    Feb.   5,   1920. 
On  Rehearing,  May  20,  1920.)' 

i.  Master  and  servaDt    <3=s247(5)  —  Where 
servant  was  violating  statute  or  order,  mas- 
ter's negligence  must  be  proximate  eausa. 
That  there  may  be  recovery  for  injury  to 
servant  while   riding  a  loaded  car  from  coal 
mine  in  violation  of  a  statute  or  a  known  rule 
or   direction  of  the   master,   or  when  be  had 
negligently  given  a  signal  for  high  speed,  the 
master's  sabseqnent  negligence  must  have  been 
the  proximate  cause  of  the  accident ' 

2.  Master  and  servant  «=s284(3)  —  Whether 
employe  Injured  was  properly  riding  oar  from 
eoal  mine  held  for  Jury. 

Whether  the  employment  and  duty  of  an 
employ^  in  a  coal  mine,  injured  by  derailm«it 
of  a  loaded  water  car,  was  such  that  under 
Gen.  Acta  1911,  pp.  600, 684,  {  98,  he  was  prop- 
erly riding  on  it,  Aeldl  under  the  evidence  a 
question  for  the  Jury. 

3.  Master  and  servant  «s>285(ll)  —  Proxi- 
mate eanso  of  servant's  Injury  question  for 

Jury. 

lOvidence,  in  action  for  injury  to  employ^ 
from  derailment  of  car  which  he  was  riding 
from  mine,  held  to  make  jury  qnestions  as  to 
who  gave  the  runoing  signal,  what  it  was,  and 
what  was  the  proximate  canse  of  the  derail- 
ment. 

4.  Trial  «=9 140(f)  —  Contradlotlons  between 
dlreot  and  cross  examination  make  question 
of  credibility  for  Jury. 

Material  contradiction  between  testimony 
on  direct  and  cross  examination  of  witness  does 
not  warrant  the  court  in  disregarding  his  tes- 
timony, but  makes  its  credibility  a  qnestion  for 
tbe  Jury. 

5.  Master  and  servant  ^=>274(3)  —  That  an- 
other was  permitted  to  ride  car  conflrmatory 
of  permission  to  Injured  employ^. 

As  confirmatory  of  testimony  that  the  in- 
jured employ^  was  permitted  to  ride  loaded 
cars  from  the  coal  mine,  another  employ^  in 
the  same  work  could  testify  that  the  superin- 
tendent had  told  him  to  ride  such  cars,  es- 
pecially where  the  superintendent  had  testified 
that  he  had  given  contrary  orders  to  the  men 
in  that  work. 


6.  Master  and  servant  «s»274(3)  —  Capaeity 
in  which  injured  servant  was  employed  ad- 
mlsslMe  to  show  right  to  ride  on  mining  oar. 

Defendant's  testimony  tending  to  show  that 
the  injured  coal  mine  employ^  was  not  em- 
ployed as  a  chainer,  who  might  ride  a  loaded 
car,  as  claimed  by  plaintiff,  but  as  rapper, 
testimony  that  the  rapper  and  chainer  is  sup- 
posed to  give  the  signal  to  the  engineer  for 
running  the  car  is  pertinent  aa  tending  to  show 
the  duties  of  rapper  and  chainer  were  the 
same. 
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7.  Master  aid  servant  «b>270(I4)— Ohstnie- 
tion  adnisslbia  oa  Issue  whether  engineer 
acted  on  signal. 

Relative  to  question  whether  after  starting 
from  coal  mine  of  loaded  car,  by  derailment  of 
which  employs  riding  thereon  was  injored,  any 
■ignal  for  change  of  speed  was  given  by  the 
aaperintendent  and  acted  on  by  the  engineer, 
evidence  as  to  whether  there  was  any  obstruc- 
tion to  view  between  them  was  competent. 

8.  Trial  <S=>I40(  I )— Whether  teetimoiy  is  to 
Im  lielleved  held  for  Jury. 

Whether  testimony  is  to  be  believed  not- 
withstanding witness'  prior  admission  contrary 
to  hia  testimony  is  for  the  jury  to  say. 

9.  Evidence  4s»IIO  —  Prior  contradictory 
statement  to  be  considered  only  to  Impeach. 

Testimony  of  a  prior  statement  of  witness 
contrary  to  his  testimony  is  to  be  considered 
only  to  Impeach  him,  and  not  aa  evidence  of 
the  truth  of  the  statement 

la  Trial  «=»207  —  Instruotlon  limiting  effavt 
'  of  Impeaching  testimony  should  be  given. 

Requested  instruction  limiting  to  impeach- 
ment prior  contradictory  statement  of  witness 
should  be  (jven. 

<i.  Appeal  and  error  «=9 1067— Refusal  of  In- 
struction limiting  effeot  of  Impeaohlng   evi- 
dence prejudicial. 
Refusal    of    proper,  requested   instmction 
limiting  effect  of  impeaching  evidence,  it  not 
being  covered  by  the  genersj  charge  or  other 
instructions,  was  prejudicial  {Qvn.  Acts  1916, 
p.  81S). 

12.  Master  and  servant  9=9289(39)— Whether 
•ubssquent  negllgenoe  or  that  of  Injured  en- 
ployi  was  'proximate  cause  held  for  Jury. 

Whether  negligence  of  superintendent  sub- 
sequent to  that  of  employ^  injured  in  riding 
ca^  from  coal  mine  was  proximate  cause  of 
accident  held  under  the  evidence  a  question  for 
the  jury. 

13.  Death  ^s»95(3)  — •  Damages  purely  com- 
pensatory. 

Damages  recoverable  by  administrator  of 
employer  for  death  of  employe  are  purely  com- 
pensatory, such  a  sum  as  with  interest  will 
yield  the  amount,  for  deceased's  Ufe  expectan- 
cy, of  bis  yearly  contribution  to  his  fan^. 

On  Rehearing. 

14.  Master  and  servant  «=»289  (35)— Whether 
rule  was  habitually  violated  held  for  Jury. 

Whether  employe  in  mine,  injured  while 
riding  on  car,  was  instructed  by  master  not  to 
ride  thereon,  and,  if  so,  whether  such  instruc- 
tion was  habitually  violated,  with  the  master's 
knowledge  and  consent,  by  those  in  that  em- 
ployment, Tteld  under  Uie  evidence  a  question 
for  the  jury. 

Aiqpeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   J.  C.  B.  Owln,  Judge. 

Action  by  L.  C.  Carroll,  as  administrator 
of  Sam  Carroll,  deceased,  against  the  Thomas 
Furnace  Company  for  damages  for  death  of 


intestate  while  In  defendant's  employ.  Judg- 
ment for  plaintiff,  and  defendant  aiq>eals. 
Reversed  and  remanded. 

.  The  following  charges  are  refeired  to  as 
being  reused  to  the  defendant: 

B.  The  court  charges  the  jury  that  they  are 
not  authorized  to  find  from  the  evidence  in 
this  case  that  Will  Hill  signaled  the  engineer 
to  poll  the  car  out  of  the  mine  on  the  oecasioa 
it  wrecked  and  inflicted  on  the  deceased  injn- 
riea  from  which  he  died. 

J.  The  court  has  permitted  the  vritness«s 
Quinn  and  Williams  to  testify  to  sn  alleged 
statement  claimed  to  have  been  made  by  the 
witness  Hill  as  to  the  giving  of  the  signal  upon 
which  the  car  was  pulled  out  of  the  mine.  This 
testimony  cannot  be  considered  as  evidence  of 
the  truth  of  such  statements,  but  sndi  evidence 
w«s  admitted  solely  for  the  pnri>ose  of  Im- 
peadiing  the  testimony  of  the  said  Will  QQL 

Stokely,  Scrlvner  &  Domlnlck,  of  Birming- 
ham, and  Ben  Q.  Perry,  of  Bessemer,  for 
appellant. 

Mathews  &  Slathewa,  of  Bessemer,  for 
appellee. 

THOMAS,  J.  The  suit  is  for  personal  In- 
Jury  under  the  Employers'  Liability  Act, 
Code,  i  3910.  The  complaint  avers  the  duties 
of  employment  of  said  Intestate  at  and  Im- 
mediately preceding  the  time  of  his  fatal  in- 
jury aa  that  of  a  "trip  rider"  or  "chalner"  on 
coal  cars  used  in  the  conduct  of  defendant's 
business  of  mining  coaL 

The  trial  was  had  upon  the  first  and  sev- 
enth counts,  based  on  the  second  subdivision 
of  the  statute  (Choctaw  Coal  &  Mln.  Co.  r. 
Dodd,  201  Ala.  622,  79  South.  54;  Wilson  v. 
Gulf  SUtes  Steel  Co.,  194  AU.  311,  69  South. 
921);  and  on  the  third  count,  rested  on  the 
first  subdivision. 

Defendant  pleaded  the  general  issue  and 
contributory  negligence,  and  further  set  up 
In  several  pleaa  that  plaintiff's  Intestate 
was  guilty  of  proximately  contributing  to  bis 
injury,  in  that — 

He  was  an  employ^  of  defendant  as  "a  rap- 
per and  as  such  was  charged  with  the  duty  of 
rapping  or  striking  the  signal  wire  leading  from 
the  engine  into  the  mine,  to  signal  the  engineer 
when  to  poll  the  car  out  of  the  mine  which  was 
being  used  for  the  purpose  of  drawing  water 
from  the  muie,  and  that  the  method  of  signaling 
in  force  at  the  defendant's  mine  at  the  time,  it 
it  was  desired  that  the  car  should  be  drawn 
slowly,  was  to  rap  or  strike  the  wire  three 
times,  and  if  there  was  no  reason  why  the  car 
should  be  drawn  slowly,  to  rap  or  strike  the 
signal  wire  one  time;  •  •  *  that  plaintiff's 
intestate  was  riding  on  said  car  which  was 
used  for  drawing  water  from  the  mouth  of  the 
mine,  and  that  it  was  derailed,  aind  plaintitTs 
intestate  was  thereby  caused  to  sustain  the 
injuries  from  which  he  died,  and  that  plaintiiTs 
intestate,  before  boarding  said  car  for  the 
purpose  of  riding  out  of  the  mine,  rapped  or 
struck  the  signal  wire  only  one  time,  and  that 


As»For  otber  caMS  see  rame  topic  and  KBY-NXIUBBa  In  all  Key-Numbered  DigeatM  and  Induces 


Digitized  by 


Google 


Ala.) 


THOMAS  FUBNACE  00. 
(85  So.) 


T.  CAKOROIiL 


457 


■aid  'car  wtta,  fai  reaponaa  to  aaid  aignal  ao 
given  by  plaintifrB  iotestate,  being  drawn  at 
the  tiaual  rate  of  apeed  when  sach  signal  is 
given,  and  that  running  at  such  rate  of  speed 
when  a  hnman  being  la  riding  npon  it  is  liable 
at  any  time  to  derail,  and  that  in  the  exercise 
of  ordinary  care  plaintiff's  intestate  should 
have  signaled  or  rapped  said  signal  wire  three 
times,  but  be  negligently  failed  so  to  do,  or 
to  otherwise  notify  defendant's  engineer  that 
be  was  on  board  said  car,  and  as  a  proximate 
consequence,  on  account  of  the  high  rate  of 
apeed  the  car  was  being  drawn  from  said  mine, 
it  was  caused  to  derail  and  inflict  upon  plain- 
tifTs  intestate  the  injuries  from  which  be  died." 

The  Act  of  April  18, 1911,  "To  regulate  the 
mining  of  coal  in  Alabama,"  stipulates  that — 

"No  person,  or  persons,  except  those  in 
charge  of  trips,  superintendents,  mine  foremen, 
electricians,  machinists  and  blacksmiths  and 
others,  when  required  by  their  duty  shall  ride 
on  haulage  trips,  except  a  special  trip  of  entry 
cars  may  be  operated  for  the  purpose  of  tak- 
ing employ^  bito  and  out  of  the  mine,  when 
the  distance  to  and  from  their  work  exceeds 
one  mile.  No  person,  excepting  trip  riders, 
shall  ride  on  loaded  car  or  cars,  and  they 
shall  ride  only  the  front  or  rear  end  of  the 
trip."    Gen.  Acta  1911,  pp.  500,  534,  J  98. 

It  should  be  said  that  the  duties  of  trip 
riders  or  chainers  are  shown  to  be  one  and 
the  same,  namely,  to  flisten  to  the  cable 
loaded  cars  or  other  cars  to  be  carried  out  of 
the  mine,  and  to  signal  the  engineer  when 
the  same  are  so  attached  and  ready  for  move- 
ment. PlalntilTB  evidence  showed  that  It 
was  the  dnty  of  such  trip  rider  to  ride  the 
loaded  cars  being  carried  out  of  the  mine 
and  in  Uke  manner  to  retnm  them.  This 
•wtLS  permitted  by  the  act  of  1911  (Gen.  Acts, 
1911,  p.  534,  {  98). 

The  evidence  tended  to  show  that  the 
speed  of  the  car  was  regulated  by  "bell  sig- 
nals" w  "a  drop  of  the  hand";  that  a  one- 
bell  signal  meant  to  take  the  cars  to  the 
top  at  such  speed  as  the  engineer  thought 
pr(^>er;  a  two-bell  signal  indicated  a  fast 
movement  of  cars;  and  a  three-bell  signal, 
slow  movement.  A  drop  of  the  band  com- 
municated by  a  person  on  the  outside  of  the 
mine  indicated  that  the  cutting  down  of  the 
speed  and  stoppage  of  the  car  was  desired. 
A  signal  for  a  fast  movement  of  the  car  was 
further  indicated  by  witnesses  as  a  "high- 
ball," which  was  communicated  by  the  fore- 
man without  the  mine  to  the  engineer  In 
charge  within  the  mine  by  an  Indicated  "wave 
of  the  hand";  and,  when  communicated  to 
the  oiglneer  by  the  foreman  from  within 
the  mine,  was  "two  bells  when  the  car  Is  In 
motion." 

[1]  If,  at  the  time  plaintiff's  intestate  met 
his  death,  he  was  riding  one  of  defendant's 
cars  In  the  discharge  of  his  duty  and  bad 
not  otherwise  proximately  contributed  to 
bis  injury  so  received,  a  recovery  may  be 
had;  if  at. the  time  he  was  riding  the  car 
in  violation  of  the  statute  or  of  a  known 


rule  or  direction  to  him  of  defendant  or  tta 
superior  ofElcer  in  charge,  and  such  prohibit- 
ed act  and  not  the  subsequent  negligence 
of  defendant's  agents  was  the  proximate 
cause  of  his  injury,  there  could  be  no  recov- 
ery. Gen.  Acts  1911,  pp.  BOO,  634,  §  98; 
Reynolds  v.  Woodward  Ircm  Co.,  74  South. 
360,  362;  Seagle  v.  Stlth  Coal  Co.,  202  Ala. 
8.  79  South.  301,  303.  If  It  was  the  duty  of 
the  deceased  to  signal  the  engineer  that  he 
was  going  to  ride  the  car  and  to  pull  it  slow- 
ly, but  Instead  he  gave  the  signal  which 
authorized  that  the  car  be  propelled  at  a  high 
rate  of  speed  and  to  which  the  engineer  re- 
sponded in  ignorance  of  intestate's  presence 
on  the  car,  and  this  was  the  proximate  cause 
of  the  derailment  of  the  car  and  of  his  In- 
Jury,  no  recovery  could  be  had.  One  may  not 
recover  for  an  injury  which  Is  the  proximate 
result  of  bis  own  negligence,  unless  the  sub- 
sequent negligence  of  the  master's  other 
servant  in  charge  had  intervened  between 
plaintifTB  contributory  negligence  and  the 
resulting  injury  for  wWch  recovery  Is  sought. 
Kyker  v.  Hltt,  189  Ala.  662,  66  South.  632; 
L.  &.  N.  K.  K.  Co.  V.  Short,  197  Ala.  400, 
73  South.  17. 

[2]  Under  such  respective  theories  of  the 
proximate  cause  of  intestate's  injury,  there 
was  conflict  in  the  evidence.  The  testimony 
of  plaintiff  tended  to  show  that  bis  Intestate, 
at  the  time  of  his  injury,  was  "chalning"on 
the  day  shift  and  riding  the  trip,  whether 
coal  or  water  was  being  conveyed  from  the 
mine.  In  the  language  of  one  of  the  wit- 
nesses, the  "chainer  in  the  dlsdiarge  of  the 
duties  of  his  employment  had  to  ride  the 
car  to  the  top,  when  they  wanted  to  change 
that  water  car,  so  the  top  crew  would  know 
what  they  wanted  badi."  One  of  defend- 
ant's witnesses  testified  that  he  never  heard 
of  a  trip  rider  or  chaUier  having  instructions 
to  ride  the  cars,  but  that  as  a  trip  rider  he 
would  ride  the  trips  in  the  discharge  of  his 
duties.  Other  witnesses  for  defendant 
denied  such  right  or  necessity  of  a  trip 
rider  to  ride  a  water  car.  On  this  phase  of 
the  evidence — whether  plaintiff's  Intestate 
was  a  trip  rider  and  as  such  was  at  his 
place  of  duty  and  in  the  discharge  thereof 
riding  the  car,  of  whatever  nature^  at  the 
time  of  his  injury — a  Jury  questi<m  was  pre- 
sented. 

[3,  4]  The  evidence  for  plaintiff  tended  to 
show  that  the  engineer  propelling  the  car  on 
the  trip  In  question  was  looking  from  where 
he  was  located  straight  ahead  to  the  mouth 
of  the  mine,  and  there  was  no  intervening 
obstmctloo  to  obscure  his  vision  to  the  mine 
foreman  or  superintendent  who  was  at  the 
month  of  the  mine.  Such  evidence  was  sus- 
ceptible of  the  reasonable  inference,  as  de- 
tailed by  one  of  plaintiff's  witnesses,  that  the 
superintendent  or  mine  foreman  gave  a 
signal  (or  a  high  rate  of  speed  while  the  car 
was  in  motion,  and,  being  drawn  to  the  mouth 
of  the  (Blne^  the  engineer  aaw  it,  and  \a  r» 
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jponse,  though  mnnlns  the  car  rapidly,  he 
Increased  the  moTement  of  Qie  car  to  a  high 
rate,  and  that  while  so  being  propelled  the 
wreck  and  resulting  Injury  occurred,  as  the 
result  of  such  Increased  speed  over  a  de- 
fective track;  it  being  out  of  alignment  Ij. 
&  N.  R.  R.  Co.  T.  Jenkins,  196  Ala.  136,  142. 
72  South.  68. 

The  fact  that  said  engineer  testified  that 
he  got  only  one  bell  as  a  signal  to  direct 
the, speed  movement  of  the  car  during  the 
trip  Ui  question  and  did  not  thereafter  get 
a  "highball"  signal  from  the  superintendent 
or  foreman  In  charge,  and  that  a  car  ob- 
structed his  view  to  the  mouth  of  the  mine 
where  such  official  was  stationed  at  the  time, 
when  considered  with  the  other  evidence  in 
the  case,  did  not  relieve,  but  only  accentuat- 
ed, the  conflict  in  evidence  as  to  the  fact  of 
such  signal  being  given  by  that  superinten- 
dent and  that  the  motion  of  the  car  was  in- 
creased in  response  thereto.  The  engineer's 
testimony  that  he  could  not  tell  who  com- 
municated the  one-bell  signal  to  him  or  from 
what  line  it  came,  other  than  that  it  came 
from  the  inside  of  the  mine,  was  in  its  na- 
ture a  further  denial  of  the  fact  that  he  was 
so  operating  the  car  in  response  to  the  fore- 
man's signal  (that  official  being  at  the  mouth 
of  the  mine),  and  that  its  movement  was  di- 
rected by  a  signal  from  one  of  the  two 
chalners  or  rappers  within  the  mine,  in  the 
discharge  of  the  duties  of  his  employment  by 
defendant.  The  superintendent's  or  •  fore- 
man's location  at  the  mouth  of  the  mine  and 
his  previous  and  immediate  observation  or 
Ijnowledge  of,  or  transit  over  the  track  and 
the  place  thereon  where  the  accident  oc- 
curred, are  shown  by  the  evidence  to  the 
effect  that  the  superintendent  or  foreman  had 
directly  passed  over  said  point  In  the  track  to 
the  mouth  of  the  mine  wh«te  he  was  at  the 
time  of  the  accident. 

The  rate  of  speed  at  which  the  car  was 
being  propelled  was  variously  stated  by  the 
witnesses,  all  saying  that  It  was  very  fast, 
and  the  engineer  testifying  that  he  did  not 
think  the  speed  of  the  car  was  as  much  as 
60  miles  an  hour. 

The  witness  Hill  testified  that  at  the  time 
of  intestate's  injury  he  attached  the  chain 
to  the  car  and  that  Carroll  signaled  the  car 
out,  stating  to  witness  that  he  was  gdlng  to 
the  top  of  the  mine.  On  cross-examination 
this  witness  testified  that  he  did  not  see  or 
hear  Carroll  give  the  signal,  and  all  he  knew 
was  that  the  "trip  had  started."  Material 
contradiction  between  the  direct  and  cross 
examination  of  a  witness  has  beeto  held  not 
to  warrant  the  court  in  disregarding  testi- 
mony of  such  witness,  but  that  its  credibility 
wis  made  a  question  for  the  Jury.  Jones  v. 
Bell,  201  Ala.  336,  77  South.  998;  Powell  v. 
Olds,  9  Ala.  861,  865,  866.  Jury  questions 
were  presented  as  to  who  gave  the  signal 
to  the  engineer  fn  charge  of  the  operation 
of  the  car  on  tHe  flatal  occasion  aad  what 


was  that  signal,  and  as  to  what  was  the 
proximate  cause  of  the  derailment. 

[E]  The  foregoing  witness  having  testUled, 
of  the  movement  of  the  car,  that  plalntifTs  in- 
testate aa  a  chalner  or  trip  rider  had  ex- 
pressed tils  Intuition  of  accompanying  Hie 
car  to  the  top  of  the  mine,  It  was  competoit 
for  the  witness  to  be  asked,  "as  a  trip  rider, 
it  was  your  duty  to  ride  those  trips?"  aad 
answer,  "I  was  told  to  ride  them"  by  Mr. 
Smith,  the  mine  foreman.  This  tended,  in 
a  measure,  to  confirm  the  testimmy  of  other 
witnesses  to  the  effect  that  plaintUTs  Intes- 
tate, the  other  of  the  two  trip  riders  (con- 
temporaneously employed  by  defendant  In  tbe 
same  work),  was  permitted  or  required  to 
ride  the  trips  in  the  discharge  of  his  duties. 
Especially  was  this  testimony  competent  in 
view  of  the  fact  that  the  superintendent  tes- 
tified that  he  had  given  contrary  directions  to 
chalners  as  to  riding  the  trip.  So  of  tlie 
questions  to  and  answers  of  witneeaes  as  to 
the  permission  or  dnty  of  the  two  cfaalnen 
while  in  the  discharge  of  their  duties  ai 
such  to  alternately  ride  the  trip. 

[6]  In  reply  to  the  tendency  of  soch  evi- 
dence, defendant  offered  testimony  tending 
to  show  that  Carroll  was  not  emplojred  as 
a  chainer  who  might  ride  the  water  car,  bat 
as  a  "rapper"  whose  duty  it  waa  to  signal 
the  engineer  in  and  out,  throw  awitdies, 
block  tbe  rope,  and  who  should  not  ride  tbe 
water  car.  Thus  was  a  conflict  presented  u 
to  the  capacity  in  which  plalntlfrs  intestate 
was  employed  as  it  related  to  hia  riding  the 
water  car  In  the  discharge  of  the  duties  at 
his  employment  It  was  pwtinent  for  the 
witness  to  state.  In  answer  to  the  interroga- 
tory whether  or  not  the  man  who  rode  the 
car  gave  signal  to  the  engineer,  "No,  sir;  the 
rapper  and  chainer  Is  supposed"  to  give 
signal.  This  reply  tended  to  show  the  daties 
of  rappCT  and  chainer  were  the  same  as  to 
giving  the  signals. 

[7]  Under  the  tendencies  ot  evidence  re- 
lating thereto,  It  was  competoit  for  plain- 
tiff to  inquire  of  the  witness  Jordan: 

"Waa  there  any  obstmction  or  anything  in 
the  way  to  keep  him  (the  engineer  operating 
the  car)  from  aeeing  Mr.  Smith  (the  anperin- 
tendent  or  foreman)  where  he  waa  standiDg 
down  there  at  the  time  tbia  accident  ooeorredf 

Such  testimony  shed  light  upon  the  ques- 
tion: After  the  signal  for  movement  at  the 
car  was  given,  if  a  different  signal  for 
speed  was  then  given  by  Mr.  Smith,  was  it 
seen  or  acted  upon  by  the  engineer  in  charge? 
That  is  to  say,  it  was  pertinent  to  Inqnire 
whether,  after  the  trip  started  and  before  tbe 
wreck  occurred,  Mr,  Smith  gave  any  signal 
and,  if  so,  what  the  signal  was. 

[II  It  was  for  tbe  Jnry  to  say  whetiier  or 
not  tiiey  believed  tbe  testimony  at  the  wit- 
ness Hill  after  his  admission  at  the  com- 
missaty  that  he  and  not  (Carroll  had  signaled 
the  engineer  to  poll  the  car  out  of  the  mine 
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oa  the  occasion  of  the  WTe(^.  For  Oils  tea- 
son,  the  written  charge  requested  by  de- 
fendant, which  we  Indicate  as  "B,"  was 
properly  refnaed. 

[•-11]  Assignment  of  error  22  diallenges 
the  refusal  of  the  court  to  give,  at  defend- 
ant's request,  written  charge  J.  This  was  a 
proper  limitation  of  the  effect  of  the  desig- 
nated imi>eachlng  evidence  and  not  as  In- 
dependent evidence  of  the  truth  of  snch  state- 
ment as  the  fact  of  a  past  transaction.  It 
was  admissible  only  to  impeach  the  credibil- 
ity of  the  witness,  and  the  defendant  should 
hare  been  permitted  so  to  limit  its  evidential 
effect.  Kennedy  v.  State,  85  Ala.  326,  331, 
5  South.  SOO;  Jones,  Adm'r,  v.  Pelham,  84 
Ala.  208  (5),  4  South.  22;  Mascott  Coal  Co. 
r.  Garrett,  1S6  Ala.  290,  297,  298,  47  South. 
149;  Son.  Ry.  Co.  v.  Reeder,  152  Ala.  227, 
229,  236,  44  South.  699,  126  Am.  St.  Rep.  23; 
Mobile  L.  &  R.  R.  Co.  v.  Baker,  168  Ala.  491, 
496,  48  South.  119;  Jones  v.  State,  141  Ala. 
55,  58,  37  South.  390.  The  rule  applicable 
to  the  limitation  of  such  evidence  Is  well 
stated  In  an  early  case  by  the  District  Court 
of  the  United  States: 

"If  a  witness  at  anotjier  time  has  given  an 
account  of  a  transaction  diiferent  from  that 
given  at  the  trial,  he  may  be  impeached  by 
proving  what  he  has  said  at  another  time,  on 
the  question  of  his  credit;  but  you  caanot  sub- 
stitote  the  other  account  in  the  place  of  that 
which  yon  have  discredited,  malcing  it  thus  the 
evidence  of  the  cause."  Hand  v.  The  Elvira 
(1S29)  Oilp.  60,  61  (4),  11  Fed.  Cas.  413,  No. 
6,015;  Merriman  v.  The  May  Queen,  17  Fed. 
Coat  nsa.  No.  9,481;  6  Jones  on  Bv.  {  845 
(848). 

This  Inatmctloii  not  being  substantially 
and  fairly  given  to  the  Jury  In  the  court's 
general  charge  or  in  charges  given  at  the 
request  of  the  parties,  reversible  error  Inter- 
vened in  its  refusal.    Oen.  Acts  1915,  p.  815. 

[12]  The  afiarmative  charge  was  properly 
refused  upon  that  phase  of  the  issues  and 
testimony  of  the  subsequent  negligence  of 
foreman  o>r  superintendent  Smith,  regardless 
of  who  gave  the  signal  for  the  Initial  move- 
ment of  the  car.  His  testimony  tended  to 
show  that  he  knew  the  chalners  rode  the  trip 
from  the  heading  where  they  picked  up  the 
cars  to  the  next  heading ;  that  besides  the  two 
chalners — HUl  and  Carroll,  plaintiff's  in- 
testate— there  were  other  men  In  the  mine, 
about  and  on  the  slope ;  that  It  was  time  for 
a  change  of  shift;  that  some  of  the  men 
working  on  the  shift  had  started  out  of  the 
mine;  and  that  he  had  observed  the  rate 
of  speed  of  the  car  In  question.  It  follows 
that,  aa  foreman  in  charge  or  superintendent 
with  the  knowledge  of  the  conduct  of  such 
business  at  the  time  and  place,  the  condition 
of  the  roadway,  and  transit  of  cars  there- 
over. If  human  beings  were  on  the  trip  to 
the  mouth  of  the  mine,  and  with  such  knowl- 
edge gave  the  "highball"  signal  in  response 
to  which  the  car  picked  up  to  a  high  rata  of 
speed,  about  60  miles  an  boar,  knowing  that 


persons  riding  thereon  were  In  a  perllooa 
situation.  The  testimony  further  diowa  that 
said  foreman  or  superintendent  could  have 
cut  down  the  speed  of  the  car  by  a  drop  of 
the  band,  which  signal  conld  have  been  com- 
municated In  an  Instant's  time,  stopped  the 
car,  and  In  all  probability  averted  the  fatal 
accident  Eiiowlng  the  facts,  he  must  re- 
sort to  reasonable  preventive  measures  and 
may  not  stand  idly  by  iiermitting  unnecessary 
injury,  any  more  than  he  can  augment  or  con- 
tribute to  It  by  a  "highball"  signal  communi- 
cated to  the  engineer  In  charge  by  the  move- 
ment of  his  hand.  T.  C.  I.  &  Ry.  Co.  v. 
Candy,  160  Ala.  597,  49  South.  369;  Sloss- 
Sheffleld  S.  &  I.  Co.  v.  Green,  159  Ala.  178, 
182,  49  South.  801;  Choctaw  Coal  &  Min. 
Co.  ▼.  Dodd,  supra,  201  Ala.  622,  79  South.  56. 

The  several  affirmative  charges  requested 
were  properly  refused. 

[13]  In  an  action  by  an  administrator  for 
damages  for  death  cf  an  employe,  the  dam- 
ages recoverable  are  purely  compensatory, 
and  the  rule  as  to  the  measurement  of  the 
same  has  been  stated  to  be:  That  wbldi 
gives  such  a  sum  as,  being  put  to  interest  at 
the  rate  of  8  per  cent.,  will  each  year,  by 
taking  a  part  of  the  principal  and  adding  it 
to  the  interest,  yield  the  amount  of  the  de- 
ceased's yearly  contribution  to  his  family 
(less  his  personal  expenses),  and  so  that  the 
wlude  remaining  principal,  at  the  end  of  de- 
ceased's expectancy  of  life,  added  to  the  in- 
terest on  this  balance  for  that  year,  wlU 
equal  the  amount  of  hla  yearly  contribution 
to  his  family,  less  his  personal  expenses,' 
Reitar-ConnoUy  Mfg.  Co.  v.  Hamlin,  144  Ala. 
ia2,  212-217,  40  South.  280;  Sou.  I.  &  S.  Co. 
V.  Boston,  190  Ala.  30,  35,  66  South,  684; 
Marbury  Lnaiber  Co.  v.  Heln^;e,  86  ^uth. 
468. 

For  the  error  indicated,  the  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  HcCLBI/LAN  and 
SOMERVIIXB,  JJ.,  concur. 

On  Rehearing. 

THOMAS,  J.  [14]  The  superintendent  in 
charge  testified  that  he  gave  plaintiff's  in- 
testate "instructions  not  to  ride  the  water 
car"  and  did  this  on  two  occasioas — at 'the 
time  of  his  employmoit  and  two  or  three 
days  prior  to  the  accident.  Of  this  spedflc 
Instruction  he  said:' 

"I  rode  this  iwrticniar  water  car  myself  from 
the  slope  heading.  The  water  would  hang  to 
the  back  end  of  the  car,  and  that  caused  the 
front  end  to  come  clear  of  the  track;  and  as 
it  came  by  this  particular  place,  there  being  a 
small  angle  there,  instead  of  gding  to  the  track, 
it  went  to  the  ground,  and  I  was  fortonate 
enough  to  get  off  the  car  without  getting  hart 
I  then  turned  back  and  stated  to  the  chainers, 
for  all  you  do,  don't  ride  that  water  ear.'  I 
told   B(r.    Carroll    that    W«   atwaya   famish 
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them  dialk  to  mark  ap  can  tliat  they  wanted 
— two  cars  or  one  car,  as  the  case  might  be. 
They  woald  mark  on  front  end  of  the  ear.  The 
dialk  was  famiahed  for  anything  they  wanted 
it  for,  and  Mr.  Carroll  was  furnished  with  it." 

An  Inference  to  be  drawn  from  or  tend- 
ency  of  this  testimony  was  that  the  super- 
intendent was  referring  to  all  of  the  "chain- 
era,"  of  whom  Mr.  Carroll  was  one.  That  is 
to  say,  this  Instruction,  if  given,  was  not 
more  than  a  general  Instruction  to  the  sev- 
eral "chainers,"  Including  Carroll.  The  tes- 
timony of  other  cbainers  was  susceptible  of 
the  inference  that  no  such  spedflc  instruc- 
tion was  given  them  by  the  superintendent. 
If  instmction  was  not  given  to  the  other 
dialners  not  to  ride  the  trip  on  a  water  car, 
an  inference  of  fact  would  arise  whether  such 
instmction  was  given  to  one  of  the  chainers 
only,  to  wit,  to  plaintiff's  intestate.  If  the 
chalnw  associated  virith  plaintlfTs  intestate 
at  and  l>efore  the  accident  in  the  discharge  of 
duty  In  operating  the  water  car  had  no  such 
instruction,  but  to  the  contrary  was  Instmct- 
ed  to  ride  such  car  and  to  "help  the  top  man" 
after  having  so  ridden  the  water  car  to  the 
mouth  of  the  mine,  and  if  he  rode  the  water 
car  in  the  discharge  of  his  duty  as  a  chalner, 
this  afforded  an  Inference  of  fact  In  the  na- 
ture of  rebuttal  to  instmction  to  the  C(m- 
trary  testified  to  by  the  superintendent,  or 
as  tending  to  show  that,  if  such  instructi<» 
was  given  plaintiff's  Intestate  at  the  time 
of  his  employment.  It  was  habitually  violated 
with  the  master's  consent  A  jury  question 
was  presented. 

If  plaintiff's  intestate  came  to  his  death 
by  and  in  the  violation  of  a  positive  instmc- 
tion of  his  superior  "not  to  ride  the  water 
car,"  and  which  Instruction  was  or  had  not 
been  habitually  violated  by  him  and  the 
other  chainers  with  the  master's  knowledge, 
recovery  may  not  be  had.  The  conclusion 
announced  is  not  contrary  to  R,  &  D.  R.  Co.  v. 
Hissoiig,  97  Ala.  187,  13  South.  209;  L.  & 
N.  B.  Co.  V.  Mothershed,  110  Ala.  142,  20 
South.  67;  King  v.  Woodward  Iron  Co.,  177 
Ala.  487,  B9  South.  264;  Red  Feather  Coal 
Ca  ▼.  Murchison.  202  Ala.  289,  80  South. 
354. 

The  application  for  rdearing  is  overruled. 

ANDERSOK,  O.  J.,  and  McCT.F.T.LAN  and 
SOMBRVILLE,  JJ.,  concur. 


(2M  Ala.  179) 

PHILIP  OLIM  &  CO.  V.  C.  A.  WATSON  & 
SONS.     (8  DIv.   198.) 

(Supreme  Court  of  Alabama.    April  8,  1920.) 

I.  Evidence  «s>l8l— Copies  of  records  Inadmis- 
sible In  evidence  where  no  predicate  Is  laid. 
Where  no  predicate  is  laid  therefor,  copies 
of  warehouseman's  records  were  inadmissible. 


2.  Appeal  aatf  emr  «s>l05l  (6)— Impreper  ad- 
misslen  ef  saoeadaiy  evidence  hannlaaa, 
where  faet  otherwite  proved. 

The  improper  admission  of  secondary  evi- 
dence, without  any  predicate  being  laid  there- 
for, is  harmless,  where  the  facts  sought  to  be 
eetabliriied  by  sacb  evidence  were  abundantly 
established  by  other  evidence. 

3.  Pleading  «=>409( I)— Defendant  entitled  t» 
verdlot  on  proof  of  averments  of  defective 
plea. 

Though  the  plea  in  an  action  of  asanmpsit 

for  purchase  price  of  apples  sold  was  defective, 
whether  regarded  as.  one  of  rescission  or  re- 
coupment, yet,  where  there  was  no  demurrer, 
defendant  on  proof  of  the  averments  thereof 
is  entitled  to  a  verdict. 

4.  Sales  9=>272— Implied  warranty  where  loods 
are  sold  by  description. 

Where  apples  were  sold  by  description,  and 
buyer  had  no  opportunity  to  inq;>ect,  there  was 
an  implied  warranty  that  they  were  merchanta- 
ble. 

5.  Sales  «9273 (3)  — Implied  warranty  that 
frnlt  will  keep. 

Where  the  correspondence  between  parties 
demonstrated  that  apples  were  sold  for  resale, 
there  is  an  implied  warranty  that  they  will  keep 
for  a  reasonable  time. 

6.  Sales  «s»284(l)— On  Issae  of  branch  of  war- 
ranty  It  Is  Immaterial  whether  title  passed. 

In  assumpsit  for  the  purchase  price  of  ap- 
ples, where  a  breach  of  implied  warranty  that 
they  were  merchantable  and  that  they  would 
keep  was  relied  on,  on  the  issue  of  whether 
the  condition  of  the  apples  at  the  time  of  their 
appropriation  to  defendant's  order  amounted 
to  a  breach  of  the  warranty,  it  was  immaterial 
whether  title  passed  by  appropriatieo  or  de- 
livery. 

Appeal  from  Circuit  ooart;  Colbert  Coun- 
ty; O.  P.  Alm<ni,  Judge. 

Assumpsit  by  C.  A.  Watson  ft  Sons  against 
Philip  Glim  &  Co.  for  breadi  of  contract  In 
the  sale  of  apples.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

The  action  is  stated  on  the  common  ooonts, 
including  a  count  for  merchandise,  goods, 
and  chattels  sold  by  plaintiff  to  defendant 
on  Febraary  11,  1918.  Beside  the  general 
issue,  defendant  pleaded  breach  of  an  im- 
plied agreement  for  warranty  that  the  apples 
should  be  sound  and  merchantable  and  of  a 
quality  to  keep  a  reasonable  time.  Where- 
fore defendant  declined  to  accept  them. 

The  evidence  shows  that  the  claim  is  bas- 
ed upon  a  contract  for  the  sale  of  400  bar- 
rels of  apples,  which  were  ordered  by  defend- 
ant on  Febraary  2,  1918,  as  follows: 

"Kindly  keep  200  barrels  extra  Tork  apples 
and  200  barrels  plain  York  apples  in  storage, 
and  we  will  order  them  out  as  we  need  them. 
You  may  ship  us  25  barrels  of  each  at  once," 
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On  Febrnary  6,  1918,  plaintiff  wrote  to  de- 
fendant, stating  that  the  50  barrels  had 
been  shipped,  the  bill  for  same  being  in- 
closed,  and  that  bill  would  be  sent  later  for 
175  barrels  of  plain  Yorks  and  100  barrels 
of  extra  Yorka,  and  on  February  11,  1918, 
plaintiff  wrote  to  defendant  that  he  inclosed 
warehouse  receipts  for  111  barrels  best  York, 
and  also  receipts  for  108  barrels  plain  Yorks 
with  Invoice.  Copies  of  these  alleged  ware- 
house receipts  shown  by  the  warehouseman 
to  be  copies  of  his  records  of  the  original 
receipts  were  admitted  in  evidence  over  de- 
fendant's objection  that  they  were  but  sec- 
ondary evidence,  and  the  originals  were  best 
evidence.  No  notice  was  given  to  defendant 
to  produce  the  originals,  and  no  predicate 
laid  for  their  proof  by  copies. 

Plaintiff's  evidence  tended  to  show  that 
the  apples  were  sound  and  good  on  the  day 
they  were  transferred  to  defendant  in  the 
warehouse.  Defendant's  evidence  tended  to 
show  that  the  60  barrels  shipped  were  in 
bad  condition,  decaying  and  unmerchantable 
when  received  In  Annlston  in  February,  and 
were  not  of  the  classification  purchased.  De- 
faidant  declined  to  order  out  or  pay  for 
the  apples  left  in  storage,  and,  being  perish- 
able, the  warehouseman  sold  them  for  $425, 
which,  less  $30  charges,  he  holds  for  the 
owners. 

Joseph  H.  Nathan,  of  Sheffield,  for  appel- 
lant 
Wm.  MlUiken,  of  Florence^  for  appdlee. 

SOMERVILLB,  J.  [1,2]  The  trial  court 
clearly  erred  in  allowing  plaintiff  to  put  in 
evidence  the  copies  of  the  warehouse  re- 
ceipts, without  laying  any  predicate  therefor. 
Thomas  v.  Williams,  170  Ala.  622,  54  South. 
494;  A.  G.  S.  R.  B.  Co.  v.  Mt  Vernon 
Co.,  84  Ala.  173.  4  South.  356.'  However,  as 
the  receipts  were  useful  only  to  show  a  con- 
structive delivery  of  the  apples  to  defend- 
ants, by  delivering  them  to  the  warehouse- 
man subject  to  defendants'  •order,  and  as  that 
delivery  was  sufficiently  shown  by  the  writ- 
trai  correspondence  of  the  parties  and  other 
evidence,  and  there  was  in  fact  no  contro- 
versy thereabout,  the  error  w«s  not  preju- 
dicial to  defendants. 

[S]  Plaintiff's  evidence  made  out  a  prima 
fade  case  of  sale,  delivery,  and  indebted- 
ness, and  the  issue  reverted  to  defendants' 
special  plea,  setting  up  breach  of  an  implied 
warranty  that  the  apples  were  sound  and 
merchantable,  and  of  a  quality  to  keep  a 
reasonable  time.  The  plea  seems  to  be  la- 
tended  as  one  of  rescission,  but,  whether 
regarded  as  a  plea  of  rescission  or  of  re- 
coupment. It  ia  manifestly  defective;  but 
no  objection  was  made  to  it  by  demurrer, 
and  if  defendants  could  reasonaUy  satisfy 
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the  jury  of  the  trnth  of  its  averments  they 
were  entitled  to  a  verdict 

[4-6]  These  apples  having  been  sold  by  de- 
scription, and  the  buyers  having  had  no  op- 
portunity to  inspect  them,  there  was  an  im- 
idled  warranty  that  they  were  merchantable. 
Gachet  v.  Warren,  72  Ala.  288;  Troy  Gro- 
ceey  Co.  v.  Potter,  139  Ala.  Sod,  36  South. 
12.  So  it  is  a  clear  implication  from  the 
correspondence  between  the  parties  that  the 
apples,  being  for  resale  In  the  usual  way, 
should  be  in  a  condition  that  would  keep 
them  sound  and  salable  for  a  reasonable 
time  for  that  purpose. 

We  think  that,  upon  the  whole  evidence, 
it  was  for  the  jury  to  determine  whether 
the  condition  and  quality  of  the  apples  at  the 
time  of  their  appropriation  to  defendants' 
order  amounted  to  a  breach  of  the  ImpUed 
warranty  relied  on.  On  this  issue,  as  made 
by  the  plea.  It  was  Immaterial  whether  the 
title  to  the  apples  had  passed  by  appropria- 
tion, or  by  delivery  to  defendants,  or  not. 
Magee  v.  BiUingsley,  S  Ala.  679. 

We  think,  therefore,  that  the  trial  Judge 
erred  in  Instructing  the  Jury,  at  the  instance 
of  plaintiff,  that,  if  they  believed  from  the 
evidence  "that  title  to  the  apples  passed  to 
defendants,  they  shall  find  for  the  plaintiff." 
For  this  error  the  Judgment  will  be  reversed, 
and  the  cause  remanded. 

Beversed  and  remanded. 

ANDEBSON,  C.  J.,  and  McOLBLLAIT  and 
THOMAS,  JJ.,  concur. 


(iM  Aim.  ]«^ 
BICKLEY  V.  MURDOCK.     (8  Div.  245.) 

(Supreme  Court  of  Alabama.    April  15, 1020.) 

Appeal  and  error  «s»f008(i)— Finding  of  faot 
by  court  os  oral  avidence  has  foroa  of  vw> 
diet. 
Where  judgment  was  baaed  on  the  decision 
of  a  question  of  fact,  and  where  the  witnesses 
were  examined  orally  before  the  court  and  the 
jndge  bad  the  benefit  of  observing  their  manner 
and  demeanor  and  a  better  opportunity  of  pass- 
ing upon  the  credibility  of  the  testimony  than 
the  appellate  conrt,  the  finding  of  the  court  has 
the  force  of  a  verdict  by  a  jury. 

Appeal  from  Circuit  Court,  Uadlscm  Coun- 
ty ;  Robert  C.  Brickell,  Judge. 

Assumpsit  by  A.  J.  Murdock  against  W.  H. 
Blckley  to  recover  commissions  on  the  sale 
of  real  property.  Judgment  for  plalntiff,'t.nd 
defendant  appeals.  Transferred  from  Court 
of  Appealn  under  Acts  1911,  p.  450,  i  6.  Af- 
firmed. 

The  facts  sufficiently  appear  from  the  opin- 
ion of  the  court 
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Spraglns  A  Sl>eake,  of  HontsvUIe,  tor  ap- 
pellant. 

R.  E.  Smitb  and  0.  L.  Watts,  both  of 
HuntSTlUe,  for  aiq;)eUee. 

THOICAS,  J.  The  snlt  was  for  commlB- 
glons  on  sales  of  real  property.  The  Jndg- 
ment  was  for  plaintiff.  No  question  of  law 
Is  presented.  The  decision  must  rest  on  a 
question  of  fact.  The  record  shows  that  the 
witnesses  were  examined  orally  before  the 
court,  and  the  Judge  bad  the  benefit  of  ob- 
serring  their  manner  and  demeanor  i^d  the 
better  opportunity  to  pass  upon  the  credibil- 
ity of  the  testimony.  His  finding  has  the 
force  of  a  verdict  by  a  Jury.  Hackett  v. 
Cash,  196  Ala.  408,  72  Sonth.  62 ;  D'inney  ▼. 
Studebaker  C!orp.;  196  Ala.  422,  72  South.  54 ; 
Andrews  v.  Orey,  74  South.  62';  Cole  t.  A.  O. 
S.  R.  B.  Co.,  201  Ala.  193,  77  South.  719; 
Veid  ▼.  Roberts,  200  Ala.  576,  76  South.  934; 
Ray  T.  Watklns,  86  South.  26. 

The  court  had  the  witnesses  before  him, 
and  after  hearing  and  considering  their  testi- 
mony found  that  plaintiff  had  brought  about 
the  sales  in  question  and  was  entitled  to  the 
commissions  in  the  sum  indicated.  There  are 
tendendes  of  the  evidence  to  support  such 
Judgment  Having  examined  the  record,  we 
are  of  opinion  that  the  Judgment  rendered 
should  be  affirmed. 

Affirmed. 

ANDERSON,  G.  J.,  and  McCLELLAM  and 
SOMERVILLE,  33.,  concur. 


(2H  Ala.  C8) 

CHISOLM  V.  STATE.    (8   DIv.  949.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920.) 

1.  Criminal  law  <S=»364( I)— Envelope  with 
writing  on  it,  handed  pereon  robbed,  admls* 
•Ntie. 

Envelope  and  writing,  handed  to  prosecuting 
witness  by  negro  at  the. moment  he  robbed  her, 
held  admissible  in  evidence  in  prosecntion  for 
the  offense  as  res  gestie. 

2.  Criminal  law  «=5339— Letter  handed  prose- 
outing  witness  by  robber  admissible  on  Issue 
of  Identity. 

Evidence  that  negro,  who  robbed  prosecut- 
ing witness,  lianded  her  an  envelope  containing 
a  letter  declaiming  against  the  people  of  the 
Soutii,  etc.,  and  that  on  day  of  robbery  defend- 
ant negro  had  come  into  witness'  store  and 
bought  a  tablet  and  pencil,  held  admissible  for 
consideration  on  issue  of  defendant's  identity 
as  the  person  who  committed  the  robbery. 

8.  Criminal  law  <s=>404  (5)— "Disputed  writ- 
ing," within  statnte,  defined. 
A  writing  is  a  "disputed  writing,"  within 
Gen.  Acts  1915,  p.  134,  U  in  iUelf  either  a  fact 
in  issue  or  a  fact  relevant  to  the  issue;  it 
not  being  essential  that  the  action  or  defense 


should  be  in  fact  founded  on  the  writing  in 
dispnte. 

4.  Criminal  law  «=9404  (9)— Writing  offered  at 
standard  for  pomparisen  mutt  be  admitted 
or  found  by  Judge  to  be  genuine. 

Under  Gen.  Acts  1915,  p.  1S4,  writing  of- 
fered as  standard  for  comparison  with  writiac 
in  dispute  either  mutt  be  admitted  to  be  gen- 
nine  or  mnst  be  proved  to  reasonable  satisfac- 
tion of  trial  court  to  be  genuine,  preliminary 
duty  to  determine  whether  writing  offered  as 
standard  is  genuine  being  imposed  on  Judge, 
not  jury. 

5.  Criminal  law  $=3404 (5)— Standard  of  dis- 
puted writing  admissible  In  eonnectlon  with 
tettlfflony  of  comparison. 

If  a  standard  writing  offered  for  compari- 
son is  admitted  or  proved  to  the  satisfaction 
of  the  court  to  be  genuine,  Gen.  Acts  1915,  p. 
134,  permits  the  introduction  of  testimony  of 
comparisons  made  by  witnesses  qualified  as 
prescribed,  and  does  not  allow  the  introduction 
in  evidence  of  the  standard  writing  otherwise 
than  in  connection  with  the  testimony  of  the 
qualified  witnesses. 

6.  Criminal  law  «=s>74l( I)— Function  of  Jury 
relative  to  disputed  writing  stated. 

Under  Gen.  Acts  1916,  p.  134,  if  a  standard 
of  disputed  writing  is  properly  admitted  in  aid 
of  evidence  of  comparison  made  by  witnesses 
qualified  as  required,  the  Jury's  function  is  to 
decide  from  all  evidence  the  genuineness  vel 
non  of  the  asserted  standard  writing,  whether 
such  writing  is  genuine,  and  also  whether  the 
disputed  writing  is  genuine,  subjecting  the  evi- 
dence of  comparison  by  witnesses  to  the  test 
of  comparison  by  the  jury  in  the  light  of  the 
evidence. 

Anderson,  C.  J.,  and  McCIellan  and  Thomas, 
JJ,,  dissenting  in  part. 

Appeal  from  drcnlt  Court,  Jefferson  Coun- 
ty; H.  B.  Heflln,  Judge. 

Horace  Chlsolm,  alias,  etc.,  was  convicted 
of  robbery,  and  he  appeals.  Reversed  and 
remanded. 

Grace  &  Simpson,  of  Birmingham,  for  ap- 
pellant. 
J.  Q.  Smith.  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  appellant  was  con- 
victed of  robbery  from  the  person  of  Mrs. 
Lois  Bruce.  The  commission  of  the  crime 
was  fuUy  established.  The  controverted 
question  was  whether  the  defendant  was  the 
guilty  agent.  The  robbery  was  committed  In 
the  daytime,  on  April  6,  1919,  while  Mrs. 
Bruce  was  waiting  at  a  wayside  station  for 
an  interurban  car.  The  evidence  is  undis- 
puted that  a  negro  was  the  robber. 

[1]  At  the  moment  of  the  robbery,  effected 
by  snatching  a  bag  or  purse  swinging  from 
Mrs.  Bruce's  arm,  the  offender  handed  her  an 
enveIoi)e  containing  an  unsigned  writing, 
made  In  red  iak.  On  the  envelope  was  writ- 
ing in  red  Ink,  but  addressed  to  no  person. 
This  envelope  and  the  writing  In  It  were  ad- 
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miaslble  In  evidence  as  a  part  of  tbe  res 
sestie  of  tbe  crime.  Mrs.  Bruce  later  Identi- 
fied the  defendant  as  the  pecson  who  robbed 
her  and  who  handed  her  the  enyelope  men- 
tioned. Mrs.  Bruce  also  testifled  that  thla  de- 
fendant said  to  her  on  the  occasion  of  the 
robbery: 

"Give  this  [meaning  the  envelope  containing 
the  writing]  to  yonr  hasband;  we  have  been 
off,  and  we  fongbt,  and  we  have  got  nothing  for 
it.  and  we  are  gohig  to  have  onr  freedom;  we 
are  going  to  have  one  or  the  other,  and  we  have 
things  to  get  it  with." 

On  the  envelope  was  written  this,  "Enve- 
lope notice  to  yours  part;"  and  the  unsigned 
writing  on  the  sheet  inside  was  this: 

"Notice  to  yon  lowdown  southern  white  peo- 
ple We  are  goming  to  have  oar  freedom  Dont 
for  get  that  please  the  north  is  all  right  the 
south  is  Hell  But  We  colored  men  Have  Ldmt 
to  Be  Hell  for  you  all  all  that  ant  right  we 
glad  you  all  sent  us  over  se  yours  triuly 

"Hell  for  your  part," 

Tbe  defendant  denied  that  he  was  the  per- 
son who  c<Mnmltted  the  robbery,  and  present- 
ed evidence  tending  to  estabUsh  an  alibi. 
The  identity  of  the  defendant  as  the  person 
who  committed  this  crime  the  prosecution 
sought  to  show,  by  recourse,  in  part,  to  com- 
parison of  the  handwriting  on  the  above- 
mentioned  envelope  and  on  the  sheet  within 
the  envelope  vfrith  handwriting  on  a  paper,  un- 
signed and  unaddressed,  "Notice  to  you  only," 
which  a  witness  (Mr.  Stephens)  testifled  the 
ilefendant  left  In  his  store  on  tbe  night  pf 
April  7th,  the  next  day  after  the  robbery; 
this  witness  further  testifying  that  he  knew 
the  defendant,  that  be  came  Into  witness' 
store  four  or  five  times  that  day,  prior  to  the 
time  tbe  defendant  left  the  writing  there,  and 
bought  from  witness  a  pencil  and  tablet  sev- 
■eral  hours,  on  that  afternoon,  before  the  writ- 
ing was  left  at  the  store  by  the  defendant  as 
stated.  The  defendant  denied  having  written 
the  paper  to  which  the  witness  Stephens  had 
reference  in  his  testimony. 

[2]  The  majority  of  the  court,  consisting  of 
Justices  SATBB,  SOMERVILLrB,  GARDNEK, 
and  BBOWN,  entertain  the  view,  and  so  hold, 
that  the  drcumstanees  indicated  afforded 
some  evidence  that  this  defendant  wrote  the 
matter  on  the  envelope  and  on  the  sheet  with- 
in the  envelope  that  Mrs.  Bruce  testified  was 
handed  to  her  by  this  defendant,  and  hence 
was  a  proper  element  of  evidence  to  be  con- 
sidered by  the  Jury  on  the  issue  of  Identity 
of  the  defendant  as  the  person  who  commit- 
ted the  robbery  of  Mrs.  Bruce  on  the  occasion 
stated,  and  as  supporting  this  conclusion  they 
desire  dted  the  decision  in  State  v.  Dilley, 
44  Wash.  207,  87.Pac.  133,  136.  The  writer 
and  ANDERSON,  O.  J.,  and  THOMAS,  J., 
entertain  the  opinion  that  neither  the  evi- 
dence above  recited  nor  the  fact  of  the  sim- 
ilarity of  the  sentiment  expressed  in  the  quot- 
ed writing  to  the  sentiment  quoted  from  tbe 


testimony  of  Mrs.  Brace  tends,  In  any  de- 
gree, to  show  that  this  defendant  (assuming 
that  he  handed  this  envelope  and  the  writing 
therein  contained  to  Mrs.  Bruce)  himself 
wrote  the  matter  on  the  envelope  and  on  tbe 
sheet  contained  in  It;  their  view  being  that, 
in  tbe  absence  of  evidence  tending  to  show 
that  a  writing  was  In  the  handwriting  of  the 
person  sought  to  be  charged  therewith  or  af- 
fected thereby,  the  possession  or  delivery  of 
an  unsigned  writing  is  no  evidence  whatsoever 
that  the  ijerson  having  the  possession  or  de- 
livering the  paper  himself  put  the  writing  on 
it.  Proof  of  handwriting  and  the  consequenc- 
es to  follow  trosa  its  establishment  pertain  to 
a  distinct,  vitally  Important  department  of 
the  law  of  evidence.  An  imdlscriminating.  Il- 
logical administration  of  it  must  introduce 
confusion  and  consequent  error.  The  gnes- 
tton  Is  one  of  law  purely ;  one  the  dedston  of 
which  will  deserve  respect  in  all  subseqnefit 
cases  falling  within  its  influence.  The  enve- 
lope, the  sheet  therein,  and  the  writing  there- 
on being  admissible  as  of  the  res  geste  of  the 
crime,  their  evidential  serviceableness  or  efr 
fectiveness  to  Identify  this  defendant  as  the 
guilty  agent  must  necessarily  depend  either 
hpon  something  on  tiieee  two  papers,  or  upon 
the  fact,  if  so,  that  the  writing  im'the  enve- 
lope and  the  sheet  were  In  the  handwriting 
of  this  defendant,  who  denied  putting  the 
writing  on  them. 

It  is  evident  from  a  reading  of  the  matter 
on  these  two  iwpers  that,  while  a  general  race 
hatred  against  Southern  white  people  la 
therein  expressed,  and  a  purpose  to  gain 
"our  freedom"  Is  therein  announced,  as  well 
as  the  pronouncement  of  the  writer's  view  of 
a  comparison  unfavorable  to  the  South  and 
favorable  to  the  North,  yet  there  is  nothing 
whatsoever  on  these  two  papers  that  Indicat- 
ed a  purpose,  or  design  to  rob  anybody,  much 
less  to  commit  the  capital  crime  with  which 
this  defendant  is  'charged.  So  tiie  oaly 
ground  upon  which  this  envelope  and  sheet 
and  the  matter  thereon  written  could  be  re- 
ceived as  any  evidence  to  Identify  this  de- 
fendant as  the  guilty  agent  must  residt,  if 
at  all,  in  the  establishment.  In  some  degree, 
at  least,  that  this  writing  was  in  the  hand- 
writing of  this  defendant,  who  does  not  ad- 
mit that  he  did  the  writing.  In  Ex  parte  Ed- 
munds, 83  South.  93,  granting  an  application 
for  certiorari  to  the  Court  -of  Appeals  and 
reversing  its  Judgment,  it  was  expressly  de- 
cided tliat  a  writing,  shown  by  some  of  tiie 
evidence  to  have  been  found  in  the  defend- 
ant's room  "along  with  tiie  prolilbited  liq- 
uors" (beer,  for  the  possession  of  which  the 
defendant,  Ben  Edmundfa,  was  being  prose- 
cuted), addressed  to  "Prank"  and  signed  "B," 
was  not  even  admissible  in  evidence,  unless 
authenticated,  shown  to  have  been  written  by 
Ben  Edmunds,  the  defendant-Hdtlng  author- 
ities conclusive  of  the  question  as  the  major- 
ity decided  It  The  obvious  doctrine  of  the 
very  recent  decision  in  fix  parte  Edmunds, 
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following  the  statement  of  the  rnle  by  Whar- 
ton (10th  Ed.)  vol.  2,  p.  1102,  {  672d,  as  well 
as  the  deliberate  and  oft-repeated  deliveranc- 
es of  this  court.  Is  that  even  a  relevant  writ- 
ing la  not  admissible  against  a  defendant,  un 
less  proof  of  Its  authenticity  Is  made,  which, 
it  Is  plainly  held,  can  be  alone  afforded  by 
proof  that  the  defendant  wrote  It  It  thus 
appears  that  the  view  now  prevailing  on  the 
question  stated  is  in  Immediate  contradiction 
of  what  was  decided  in  Ex  parte  Edmunds, 
supra.  A  reeding  of  that  opinion  will  further 
emphasise  the  divergence  now  made  from  its 
unmistakable  ruling. 

The  case  of  State  v.  Dilley,  44  Wash.  207, 
87  Pac.  133,  136,  dted  ante  at  the  request  of 
the  majority  of  the  court,  is  not  only  opposed 
to  the  doctrine  of  EiX  parte  Edmunds  and  au- 
thorities therein  noted,  but  also  the  drcima- 
Btances  there  considered  by  the  Supreme 
Court  of  Washington  invoked  the  application 
of  principles  radically  different  from  those 
here  involved.  There  the  writing  bore  on  its 
face,  as  the  court's  statement  shows,  refer- 
ence to  the  theretofore  committed  crime  for 
which  the  defendants  were  incarcerated  at 
the  time  the  note  fell  from  the  window  of  the 
room  in  whldi  Mrs.  Dilley  alone  was  confined. 
The  court  held,  under  the  circumstancea  stat- 
ed, among  which,  to  repeat,  were  statements 
in  the  writing  itself  referable  to  the  crime 
charged,  that  proof  that  the  note  was  in  the 
handwriting  of  Mrs.  Dilley  was  not  requisite 
to  permit  the  note's  Introduction  in  evidence, 
^e  application  of  the  doctrine  of  Ex  parte 
Edmunds  would  have  led  to  the  opposite  re- 
sult, had  the  question  been  presented  here  In 
the  same  way.  Like  rulings,  to  that  made  in 
this  connection  in  State  v.  Dilley,  supra,  were 
made  in  Lovelace  v.  State,  12  Lea  (Tenn.)  721, 
724,  and  in  State  v.  Stair,  87  Mo.  268,  66  Am. 
R^.  449;  but  it  distinctly  appears  in  these 
cases,  as  in  the  Dilley  Case,  that  the  writings 
offered  and  received  in  Evidence  bore  on  their 
faces  allusions  to  the  crime  then  under  in- 
vestigation, vitally  important  circumstances 
not  present  in  the  writing  here  In  question. 
The  case  of  State  ▼.  McDanlel,  89  Or.  161,  65 
Pac.  520,  arose  over  the  effort,  Justified  by 
the  court,  to  introduce  a  letter  found  on  the 
defendant's  person  at  the  time  of  his  arrest, 
a  letter  that  other  evidence  went  to  show 
was  the  same  letter  the  deceased  had  in  her 
hand  and  handed  to  a  young  man  companion 
<»  the  night  the  deceased  was  killed.  The 
court  held  the  letter  admissible,  in  connec- 
tion with  the  other  evidence  indicated,  upon 
the  same  principle  that  wearing  api)arel,  etc., 
belonging  to  or  used  by  a  defendant  criminal- 
ly charged  are  received  in  evidence.  To  like 
effect  is  State  v.  Atkinson,  40  S.  G.  363,  18 
S.  B.  1021,  42  Am.  St  Rep.  877.  The  true 
doctrine  to  wliich  the  rulings  in  these  cases 
must  be  alone  referred  has  no  bearing  upon 
the  matter  now  under  consideration,  viz.  the 
effort  to  identify  the  accused  by  handwriting 
without  presenting  any  evidence  tending  even 


to  show  that  he  did  the  writing.  The  added 
importance  of  the  ruling  made  on  this  point 
appears  when  the  appUcation  and  effect  of 
our  statute  of  1915,  quoted  below,  is  involved 
in  the  inquiry;  for  that  statute  is  designed 
to  afford  the  means  to  establish  the  verity  of 
a  "disputed  writing,"  and  certainly  a  writing 
is  not  a  "disputed  writing"  within  its  pur- 
view, the  authenticity  of  which  no  evidence 
has  been  presented  tending,  at  least,  to  show; 
the  writing  bearing  on  its  face  no  matter  re- 
ferring it  to  the  crime  diarged  or  to  the  aii- 
cused  as  the  guilty  agent 

The  act  approved  March  6, 1B15  (Gen.  Acts 
1916,  p.  134)  reads: 

"Section  1.  That  compariBon  of  a  disputed 
writing  with  any  writing  admitted  to  be  genuine 
or  proven  to  the  reasonable  satisfaction  of  the 
court  to  be  genuine  shall  in  civil  and  criminal 
cases  be  permitted  to  be  made  by  witnesses 
who  are  qualified  as  experts  or  being  familiar 
with  the  handwriting  of  the  person  whose  hand- 
writing ia  in  question  and  such  writings  and 
the  evidence  of  witnesses  respecting  the  same 
may  be  submitted  to  the  court  or  jury  trying 
the  case  as  evidence  of  the  genuhieneu  or  oth- 
erwise of  the  writings  in  dispute." 

[3]  The  comparison  authorized  by  the  quot- 
ed act  comprehends,  on  the  one  liand,  the 
"disputed  writing."  A  writing  is  a  "diluted 
writing,"  within  the  purview  of  the  act,  if  it 
is  "itself  either  a  fact  in  issue  or  a  fact 
relevant  to  the  issue";  it  not  being  essential 
that  the  action  or  defense  should  be  in  fact 
founded  on  the  writing  In  dispute.  People  v. 
MoUneux,  168  N.  T.  264,  particularly  pages 
318-325,  61  N.  B.  286,  62  L.  R.  A.  193,  a  not- 
able pronouncement  evoked  by  a  statutory 
status  similar  in  many  respects  to  our  quoted 
act  A  lower  New  York  court  took  a  different 
view  (see  People  v.  Kennedy,  34  Misc.  Rep. 
101,  69  N.  Y.  Supp.  470),  but  the  Court  of  Ap- 
peals noted  on  page  325  of  168  N.  Y.,  on  page 
306  of  61  N.  B.  (62  L.  R.  A.  193),  the  fact  that 
on  its  review  of  People  v.  Kennedy,  supra,  no 
account  was  taken  of  the  view  to  which  the 
trial  court  gave  effect  in  its  opinion  reported 
in  34  Misc.  Rep.  101,  69  N.  Y.  Supp.  470. 

[4]  Under  our  statute,  the  writing  offered 
as  a  standard  for  comparison  with  the  "writ*- 
ing  in  dispute"  must,  in  the  first  place,  and 
before  it  can  be  accepted  in  evidence,  be 
either  "admitted  to  be  genuine,"  or  it  must 
be  "proven  to  the  reasonable  satisfaction  of 
the  court  [the  Judge,  we  supply]  to  be  genu- 
ine." This  provision  Imposes  a  preliminary 
duty  upon  the  Judge  (not  the  Jury)  to  deter- 
mine, in  the  first  instance,  from  appropriate 
evidence  or  admission  submitted  to  the  Judge 
(not  Jury),  whether  the  writing  offered  as  a 
standard  or  example  Is  a  writing  "admitted 
to  be  genuine,"  or.  If  not  admitted  to  be  genu- 
ine, whether  the  evidence  so  presented  is 
sufficient  reasonably  to  satisfy  the  Judge  that 
the  writing,  offered  as  a  standard.  Is  genuine. 
People  V.  Moliueux,  supra;  6  Ency.  of  EvI. 
p.  434. 
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[6]  If  either  of  tbe  conditions  with  respect 
to  the  standard  writing  sought  to  be  set  up, 
viz.  the  admission  of  genuineness,  or  genuine- 
ness established  to  the  reasonable  satisfac- 
tion of  the  Judge,  Is  present,  our  statute  then 
permits  the  introduction  of  testimony,  along 
with  the  standard  writing  so  rendered  admis- 
sible, of  comparison  made  by  witnesses  quali- 
fied as  the  statute  prescribes,  and  does  not 
allow  the  Introductlan  In  eTldence  of  the 
standard  writing,  otherwise  than  in  connec- 
tion with  the  testimony  of  witnesses  so  quali- 
fied; the  statute  not  at  all  contemplating  the 
constitution  of  such  standard  writing,  alone, 
original  erldeuce  In  the  premiaea.  People  ▼. 
Plnckney,  67  Hun,  428,  22  N.  I.  Supp.  118; 
Glenn  t.  Kooeevelt  (0.  C.)  62  Fed.  550;  6 
Ency.  of  Bvi.  p.  893.  Our  statute  is  not  so 
Identical  In  Its  terms  with  the  English  act 
a7  &  18  Vict  e  125;  19  ft  20  Vict.  c.  102,  ( 
SO;  28  ft  29  Vict.  c.  18,  $  8)  as  to  require  the 
acceptance  of  tSiat  act  as  the  iHrogenltor  of 
our  act  of  1915,  quoted  ante.  For  statement 
of  the  administration  of  the  English  act,  see 
State  T.  Thompson,  80  Me.  194,  13  AtL  8Ki, 
6  Am,  St  Rep.  172,  where  it  was  said: 

"By  the  English  role,  nnder  this  statute,  the 
Jury  need  not  consider  op  inljulre  into  the  gen- 
nineness  of  the  writing  introduced  for  the  pnr- 
pose  of  comparison,  as  the  statute  obviates  the 
necessity  of  any  sach  inquiry,  and  make*  the 
finding  of  the  judge  oonolu»i»e  on  thbt  point." 
(Italics  supplied.) 

Where  the  person  supposed  to  have  writ>- 
ten  the  document  in  dispute  admits,  in  the 
presence  of  the  court  on  the  trial,  that  the 
writing  presented  as  a  standard  for  compari- 
son is  genuine,  there  is  no  occasion  for  fur- 
ther evidence  to  Justify  the  court  in  accepting 
the  protiered  standard  as  genuine,  and,  In 
consequence,  permitting  the  comparison  the 
statute  contemplates  to  be  made  by  properly 
qualltied  witnesses.  But  where  either  the 
fact  of  admission  elsewhere  is  in  dispute  or 
the  genuineness  of  the  proffered  standard  is 
sought  to  be  shown  to  the  court  by  admissible 
evidence  otherwise,  the  character  of  evidence 
and  Its  probatire  force  necessary,  under  this 
statute,  reasonably  to  satisfy  the  Judicial 
mind  of  tbB  genuineness  of  the  proffered 
standard  writing,  as  a  condition  i»recedent 
to  the  admlssicm  of  testimony  of  comparison 
made  by  properly  qualified  witnesses,  is  that 
the  fact  of  genuineness  shall  be  shown  "by 
clear  and  imdovfbted  testimony,"  or,  stated 
another  way,  by  "positive  and  direct"  testi- 
mony. CoeteUo  T.  Orowell,  133  Mass.  852, 
854 ;  RoweU  v.  Fuller,  69  Vt  688,  10  AU.  858, 
860,  861;  Bragg  v.  Calwell,  19  Ohio  St  407, 
413.  In  the  very  nature  of  the  proceeding 
authorized  by  this  statute,  the  genuineiesB 
of  the  proffered  exemplar  or  standard,  by 
which  the  disputed  writing's  authentici^  Is 
to  be  tested,  in  a  way,  by  the  testimony  of 
witnesses  making  the  comparison,  should  be 
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established  in  no  uncertain  degree,  by  no  un- 
certain means. 

[6]  Given  the  proper  admission  of  the 
standard  writing.  In  aid  of  the  evidence  of 
comparison  with  the  disputed  writing,  made 
by  witnesses  qualified  as  the  statute  pre- 
scribes, the  function  of  the  Jury  is  to  decide, 
from  all  the  evidence  bearing  on  the  inquiry, 
the  genuineness  vel  non  of  the  asserted  stand- 
ard writing,  whether  such  writing  Is  genuine, 
and  also  whether  the  writing  in  dispute  is 
genuine;  and  under  these  drcumstances  the 
jury  may,  of  course,  subject  the  evidence  of 
comparison  made  by  the  witnesses  to  the  test 
of  a  comparison  made  by  the  Jury  in  the 
light  of  the  whole  evidence.  State  v.  Hast- 
ings, 63  N.  H.  452;  6  Ency.  Evi.  p.  434.  Of 
course,  if  the  Jury  find  that  the  writing  pre- 
sented as  a  standard  is  not  genuine,  the  jury 
must  lay  out  of  view,  and  not  consider,  the 
writing  so  found  not  to  be  genuine,  as  well 
as  all  evidence  based  upon  such  writing. 
State  V.  Hastings,  supra. 

In  respect  of  the  "Stephens  writing,"  no 
evidence  was  offered  by  the  prosecution  of 
a  comparison  made  by  the  witnesses,  as  the 
statute  requires.  It  was  therefore  error  to 
admit  that  writing  In  evidence,  and  the  error 
must'  have  been  highly  prejudicial.  The  prin- 
ciples stated  will,  on  the  next  trial,  be  given 
appropriate  effect  with  respect  to  other  writ- 
ings offered  by  the  state. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

AU  the  Justices  concur  In  the  rerersal  tor 
the  error  indicated. 


cm  Ala.S8) 
REYNOLDS,  County  TfMSurer,  et  al.  V. 
COLLIER.     (5  DIv.  744.) 

(Supreme  Conrt  of  Alabama.    Jan.  22,  1920.) 

1.  Counties  •=> 1 96 (3)— Taxpayer  may  sue  to 
prevent  mi<appropriation  of  oounty  fnMt. 

Injunctive  relief  is  the  proper  remedy  by 
a  taxpayer  seeking  to  prevent  a  misappropria- 
tion of  connty  funds. 

2.  Evidence  «=»  1 2  — Judicial  sotlca  takea  of 
population  of  oounttes. 

The  court  will  take  judicial  notice  of  the 
population  of  counties  by  consulting  the  fed- 
eral census. 

3.  Statutes  <S=>93( I)— "General  law"  and  "lo- 
cal law"  defined. 

Where  there  is  a  substantial  difference  In 
the  population,  and  the  classification  is  made 
In  good  faith,  reasonably  related  to  the  pur- 
pose to  be  effected  and  to  the  difference  in 
population  which  forms  the  basis  thereof,  and 
not  merely  arbitrary,  it  is  a  "general  law," 
though  at  the  time  it  may  be  applicable  to  only 
one  political  subdivision  of  the  state;  but  it 
the  classification  bears  no  reasonable  relation 
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to  the  difference  in  the  popniation  on  wliich  it 
rests  in  view  of  the  purpose  to  be  effected  by 
such  legislation,  and  clearly  show*  it  was  fixed 
arbitrarily,  gnised  as  a  general  law,  it  ia  a 
"local  law." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gen- 
eral Law;   Local  Law.] 

4.  Statutes  ^=s>8'/2(l)— Statuta  relating  to  sal- 
ary of  Judge  of  ooonty  conrt  held  a  loeal  act 
eaacted  without  notioa. 

In  Tiew  of  Const.  1001,  {  110,  and  Acta 
1916,  p.  603,  fixing  the  salary  of  the  judges 
of  county  courts  in  accordance  with  the  popu- 
lation of  the  counties  upon  a  proper  classifica- 
tion. Gen.  Acts  1919,  p.  1114,  fixing  the  sal- 
ary of  the  judge  of  the  county  court  in  all 
counties  having  a  popniation  of  not  less  than 
23,150  and  not  more  than  23,250,  is  a  local 
statute  applicable  only  to  Chilton  county, 
though  gnised  as  a  general  law,  and,  not  hay- 
ing been  advertised  aa  required  by  Const.  1901, 
i  106,  is  unconstitutional. 

5.  Constitutional  law  «=>46  —  Statute  Inter. 
|>reted  in  favor  of  oonstltutionallty,  If  pos> 
•ibie. 

It  is  court's  duty  to  uphold  a  law  when 
it  ia- fairly  susceptible  of  two  interpretationa, 
«ne  of  which  maintains  its  conatitutionalityi 
and  the  other  of  which  strikes  it  down,  though 
the  adoption  of  the  former  be  leas  natoraL 

6.  Statutes  «s>68— To  be  Interpreted  as  gen- 
oral  laws  If  reasonably  susceptible  of  sooli 
interpretation. 

Court  will  not  construe  law  aa  local' if  it  is 
80  worded  and  framed  as  to  be  reasonably  sus- 
ceptible of  interpretation  as  a  general  law. 

Appeal  from  Circuit  Court,  ChUtcm  Coun- 
ty ;  F.  Lloyd  Tate,  Judge. 

Bill  by  F.  B.  Collier  against  Grady  Reyn- 
olds, as  Treasnrer,  and  others,  to  enjoin  the 
payment  of  the  salary  of  the  Judge  of  Probate 
of  Chilton  County,  eta  From  a  decree  over^ 
ruling  demurrers  to  the  petition,  respondents 
appeal.    Afurmed. 

This  bill  was  filed  by  appellee  as  a  resident 
citizen  and  tazpay«r  of  Chilton  county,  seek- 
ing an  injunction  against  the  county  treas- 
urer and  other  officials  against  the  mlsap- 
pr<^riation  and  mlspayment  of  county  funds 
under  the  authority  of  an  act  approved  Sep- 
tember 30,  1919. 

The  bill  sedcs  to  prevent  the  payment  by 
the  county  treasurer  to  L.  H.  Reynolds,  as 
judge  of  the  county  court,  the  increased 
amount  in  salary  as  provided  by  the  above- 
cited  act,  entitled: 

"An  act  to  fix  the  salary  of  the  judge  of  the 
county  conrt  in  all  counties  having  a  population 
of  not  less  than  twenty-three  thousand  one  hun- 
dred and  fifty  (23,150)  and  not  more  than  twen- 
ty-three thousand  two  hundred  and  fifty  (23,- 
250)  according  to  the  federal  census  of  1910, 
or  any  subsequent  federal  census,  and  provide 
for  the  payment  of  the  same." 


The  act  fixes  thfi  salary  at  9900  per  annum 
to  be  paid  in  monthly  installments,  and  re- 
peals all  laws  in  conflict  tberewltb.  The  biU 
shows  that  under  the  general  law  (Acts  1915, 
p.  603),  the  Judge  of  the  county  court  of 
Chilton  county  was  entitled  to  an  annual 
salary  of  |300.  The  theory  of  the  Mil  is 
that  the  act  of  Septnnber  30,  1919  (Gen. 
Acts  1919,  p.  1114),  is  a  local  law  under  sec- 
tion 110  of  the  Constitution,  intended  to  ap- 
ply only  to  Chilton  county,  and  was  not  ad- 
vertised as  provided  by  section  106  of  the 
Constitution,  and  is  therefore  void ;  and  the 
payment  of  the  Increased  salary  under  said 
void  act  consequently  illegal  and  would 
amount  to  a  misappropriation  of  tbe  county 
funds. 

There  was  demurrer  to  the  bill  for  want  of 
eQUity,  and  from  the  decree  overruling  the 
demurrer  the  respondents  prosecute  this  ap- 
peal. 

Thomas  A.  Curry  and  O.  O.  Walker,  both 
of  Clanton,  for  appellants. 

F.  B.  Collier,  of  CJlanton,  for  appdlee. 

OARDNESl,  J.  HI  Injunctive  relief  Is  the 
proper  remedy  by  a  taxpayer  seeking  to  pre- 
vent a  misappropriation  of  the  county  funds. 
Potts  T.  CoDunissioners'  Court  of  Conecuh 
Coimty,  82  South.  660;  O'Rear  t.  Sartain, 
103  Ala.  276,  69  Soutb.  554,  Ann.  Cas.  1918B, 
693. 

By  this  proceeding  we  are  called  upon  to 
review  tbe  constitutionality  of  the  act  ap- 
proved September  30,  1919,  the  title  of  which 
appears  in  the  foregoing  statement  of  the 
case.    Section  1  of  said  act  is  as  follows: 

"That  all  conntaes  having  a  popniation  of 
not  less  than  23,160  and  not  more  than  23,250 
according  to  the  federal  census  of  1910  or  any 
subsequent  federal  census,  there  shall  l>e  paid 
out  of  the  county  treasury  to  tbe  judge  of 
the  county  court  of  such  counties,  an  annual 
salary  in  equal  monthly  installments  nine  han- 
dred  dollars  ($900) ;  the  payment  of  sudi  sal- 
ary to  be  by  warrant  of  such  judge  drawn  on 
the  treasury  of  the  county." 

[2]  The  classification  as  to  pc^ulatim  by 
this  act  is  therefore  fixed  at  tbe  narrow  mar- 
gin of  100,  and  we  judicially  know,  consult- 
ing the  federal  census  of  1010,  that  this  act 
at  this  time  applies  only  to  CShilton  county. 

The  language  of  section  110  MC  oar  Om- 
stltution,  "A  general  law  •  ,  •  •  Is  a  law 
whldi  applies  to  tbe  whole  state;  a  local  law 
is  a  law  which  applies  to  any  political  sub- 
division or  subdivisions  of  the  state  less  than 
the  whole,"  was  considered  and  given  a  lib- 
eral construction  in  State  ex  rel.  Covington 
y.  Thompson,  142  Ala.  98^  38  South.  679,  and 
bas  beat  so  frequently  treated  in  aubaeqnent 
decisions  as  to  need  no  further  daboration 
here.  Likewise,  the  provisioiui  of  section  106 
(Const  1901),  requiring  pidiUcatlao  aa  to  lo- 
cal laws,  has  been  so  often  discussed  as  to 
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be  temillar  to  all;  and  die  "great  and  grow- 
ing erU,  wblch  needed  correction" — ^for  wblch 
correctlTe  pnrpoee  It  was  ordained — ^was  very 
clearly  aet  fortb  In  Wallace  y.  Board  of 
Reventie,  140  Ala.  491.  87  Soatb.  321.  Tb« 
act  liere  nnder  rerlew  was  passed  withont 
any  reference  to  the  provlBlnns  of  this  latter 
section,  and  therefore  the  only  question  to 
determine  la  whether  or  not  the  act  is  a 
local  law  within  the  meaning  of  section  110 
of  the  Constitution.    If  so.  It  must  fall. 

This  court  has  In  several  cases  recognized 
differences  In  population  as  a  proper  basis 
for  classification  (State  ex  rel.  Crenshaw  v. 
Josepb,  175  Ala.  S79,  67  South.  d42,  Ann. 
Cas.  1914D,  248;  State  ex  reL  Gunter  v. 
Tbompson,  193  Ala.  961,  89  South.  461 ;  Board 
of  Revenue  of  Jefferson  County  ▼.  Hueyi  195 
Ala.  83,  10  South.  744),  following  In  this  re- 
spect the  holding  of  the  Pennsylva^a  court, 
tbe  Constitution  of  which  state  la  similar  in 
that  respect  to  our  own.  In  cases  involving 
the  dasslflcation  of  municipalities  according 
to  popiUatlon;  the  difference  in  population 
bdng  nndx  as  to  suggest  substantial  basis  for 
a  difference  In  laws  concerning  the  same.  In 
Board  of  Revenue  v.  Huey,  supra,  it  was  held 
that  where  the  classification  In  the  act  there 
considered  was  in  good  faith.  In  view  of  the 
object  soui^t  to  be  attained,  the  use  of  popu- 
lation as  a  measure  of  defining  the  class  up- 
on which  the  act  was  to  operate  was  not 
violative  of  this  constitutional  provision.  In 
State  es  rel.  v.  Weakley,  153  Ala.  648,  45 
South.  175,  It  was  held  that  the  double  clas- 
sification of  the  act  there  under  review  was 
not  a  bona  flde  classlflcatlon  of  municipal 
corporations,  and  was  therefore  stricken 
down  aa  vl(dative  of  said  section  of  our  Con- 
stltntion. 

If  the  profession ,  and  members  of  the 
lawmaking  body  have  been  impressed  from 
the  previous  decisions  of  this  court  that  legis- 
lation may  be  had  for  any  pardcnlar  locality 
by  the  mere  fixing,  arbitrarily,  of  a  population 
classlflcatlon  without  a  compliance  with  sec- 
tion 106  of  the  Constitution,  they  have  mis- 
conceived the  true'  meaning  and  effect  of 
those  decisions. 

In  State  ex  reL  Crenshaw  v.  Joseph,  supra, 
commenting  upon  the  case  of  State  ex  reL  v. 
Weakley,  supra,  the  court  called  attention  to 
the  fact  is  that  case  It  was  held  "that  in- 
discriminate classification  as  a  mere  pretext 
for  the  enactment  of  laws  essentially  local  or 
special  cannot  be  allowed" ;  and  in  the  same 
opinion  was  cited  Ayer's  AppeaL  122  Pa.  266, 
16  Atl.  356,  2  Lh  R.  A.  577,  Where  it  was  held 
tbat  the  "basis  of  classlficatlcm  was  pushed 
to  sncb  extent  as  the  court  was  required  to 
pronounce  it  void."  In  Board  of  Revenue 
V.  Huey,  supra,  speaking  to  this  question  of 
dassUcatlon,  the  court  said: 

•^Xf  •  •  •  an  element  going  to  mark  the 
di«tinction  or  discrimiaation  tfoaght  to  be  estab- 
lished  Is  wltkoat  reasonable   relation   to  the 


T.  (X>IiIin£B  4ffJ 

so.) 

'  thing  to  be  effected  and  the  purpose  to  be  ae- 
compUshed  by  the  legislation,  goiaed  as  a  gen- 
eral  law,  the  legislative  effort  mnat  fail  be- 
cause the  means  of  attempted  classification  art 
inapt  and  inappropriate,  and  hence  is  arbi- 
trary." 

[3]  And  In  the  Weakley  Case,  this  court 
sotmded  a  distinct  note  of  warning  to  the 
lawmaking  department  against  the  passage 
of  laws  with  classification  so  drawn  as  to  be 
an  evasion  of  the  Constitution.  The  effect 
of  all  of  our  decisions.  In  short,  has  been 
that  where  there  is  a  substantial  difference 
in  population,  and  the  classification  Is  made 
in  good  faith,  reasonably  related  to  the  pur- 
pose to  be  effected  and  to  the  difference  in 
population  which  forms  the  basis  thereof, 
and  not  merely  arbitrary,  it  is  a  general  law, 
although  at  the  time  It  may  be  applicable  to 
only  one  political  subdivision  of  the  atate; 
but  that. If  the  classification  bears  no  rea- 
sonable rdatlon  to  the  difference  in  popula- 
tion, upon  which  It  rests,  in  view  of  the  pur- 
pose to  be  effected  by  such  legislation,  and 
clearly  showa  it  was  merely  fixed  arbitrarily, 
gulsed  aa  a  general  law,  and,  in  fact,  la  a 
local  law.  It  is  tbea  In  plain  violation  of  the 
Constitution  and  cannot  be  upheld. 

IM]  Under  the  provisi<m8  of  the  act  of 
1815  (page  603),  the  Indgea  of  the  county 
courts  were  paid  different  salaries  in  accord- 
ance wltk  the  population  of  the  counties, 
which  in  every  respect  it  appears  was  a 
substantial  basis  and  a  proper  clas8lflcatl<». 
Under  said  act  the  Judge  of  the  county  court 
of  Chilton  county  received  $300  per  aimum, 
while  by  the  terms  of  the  act  here  consid- 
ered the  salary  Is  fixed  at  $900  per  annum. 
There  can  be  no  pretense  whatever  either  of 
logic  or  common  sense  why  in  those  counties 
under  26,(X)0  population,  and  yet  lacking  150 
or  200  population  of  coming  within  the  fig- 
ures as  arbitrarily  fixed  by  this  act,  the 
county  court  judges  should  still  receive  only 
$300  per  annum  (Acts  1916,  p.  603),  while  In 
this  particular  county  the  judge  of  the  coun- 
ty court  should  reedve  (6(X)  additional.  The 
classification  as  to  population  has  not  the 
semblance  of  necessity,  reason,  or  substan- 
tial merit  upon  which  to  stand.  It  was 
merely  arbitrarily  fixed  so  that  under  the 
guise  of  a  general  law  this  local  legislation 
was  enacted. 

We  have  given  these  constitutional  provi- 
sions a  broad  and  liberal  Interpretation,  and 
we  do  not  recede  from  the  former  decisions. 
The  acts  heretofore  construed  contained  clas- 
sifications based  upon  a  very  substantial  dif- 
ference in  population,  which  this  court  was 
unable  to  say,  with  that  degree  of  assurance 
required,  did  not  form  a  reasonable  basis 
and  therefore  give  rise  to  some  reasonable 
necessity  for  a  difference  in  legislation  -  con- 
cerning the  several  dasslflcations.  In  this 
respect  such. has  been  left  to  legislative  dls* 
cretton.    These  biddings  are  entirely  sound. 
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«nd  we  hare  no  Intention  to  depart  there- 
from. But  this  queetlon  needs  no  further 
elaboration.  Under  the  express  language 
of  section  106  of  the  Oonstitatlon,  the  duty 
rests  upon  the  court  to  pronounce  void  every 
special,  private,  and  local  law  which  the 
journals  do  not  show  were  passed  In  accord- 
ance  with  the  provisions  thereof. 

[(,  6]  We  fuUy  realize  that  it  Is  the  duty 
of  the  court  to  uphold  a  law  when  It  Is 
fairly  susceptible  of  two  Interpretations,  on© 
of  which  maintains  Its  constitutionality  and 
the  other  strikes  it  down,  though  the  adop* 
tlon  of  the  former  be  the  less  natural;  and 
that  it  is  our  duty  not  to  construe  a  law  as 
local  when  It  is  so  worded  and  framed  as 
to  be  reasonably  susceptible  of  interpreta- 
tion as  a  general  law.  State  v.  Pitts,  160 
Ala.  133,  49  South.  441,  686,  136  Am.  St  Rep. 
79.  We  also  fully  realize  It  is  a  solemn  thing 
to  strike  down  a  statute,  and  we  reach  this 
conclusion  with  unusual  reluctance  because 
of  the  fact  we  are  mindful  that  other  en- 
actments passed  by  the  same  Legislature  come 
within  the  Influence  of  this  decision  and 
must  likewise  fall.  Some  of  them  have  an 
eyea  narrower  margin  of  population  than  that 
bere  under  consideration.  Indeed,  to  illus- 
trate the  extreme  to  which  such  legislation 
seems  to  have  gone,  it  is  not  inappropriate  to 
call  attention  to  one  of  these  acts  in  par- 
ticular, which  is  made  to  apply  to  countiea 
where  the  difference  in  population  is  but  one. 
Such  legislation  as  we  are  here  considering 
lias  been  very  properly  characterized  as 
"classlflcatlon  run  mad."  To  uphold  it  would 
1)e  but  to  sanction  the  utter  emasculation  of 
these  provisions  of  our  Ck>nstituti£H],  and 
this  court  will  not  hesitate  to  strike  down 
an  act  so  palpably  violative  of  our  funda- 
mental law.  As  said  by  Justice  Ijumpkin  of 
the  Supreme  Court  of  Georgia: 

"When  the  question  is,  whether  we  shall  main- 
tain a  statute  or  the  Constitution,  which  li  a 
paramount  law,  and  which  we  are  constrained 
'by  our  oath  of  office  to  support  and  defend 
we  cannot  hesitate.  We  most  maintain  oon- 
sdences  void  of  offense,  whatever  we  do  or  oo^t 
to  do."    Prothro  V.  Orr,  12  Oa.  86,  4a 

We  can  only  interpret  this  act  as  fixing 
-a  difference  of  population  purely  arbitrary 
-and  without  pretense  of  reason  or  necessity, 
or  substantial  merit,  and  therefore,  under  the 
guise  of  classification,  is  a  local  law  pure 
and  simple.  We  are  convinced  beyond  all 
reasonable  doubt  of  the  unconstitutionality 
of  the  act  in  question  under  the  averments 
of  the  bUl,  and  it  must  be  declared  void. 

The  demurrer  to  the  bill  was  properly  over- 
ruled, and  the  decree  will  be  here  affirmed. 

Afl^rmed. 

ANDERSON,  C.  J.,  and  McCLBLLAN, 
SAYRB,  SOMERVILLE,  THOMAS,  and 
BROWN,  JJ.,  concur. 


(»4  Ala.  i») 
COOPER  V.  COOPER  et  ai.    (7  DIv.  54.) 

(Supreme  Court  of  Alabama.    April  8,  1920.) 

I.Judges  i3=35 1 (3)  —  Petition  for  raoiicatioi 
held  properly  overruled. 
Where  plaintiff's  petition  for  reenaation  «f 
the  trial  judge  did  not  set  out  facta  sufficient 
to  disqualify  him  either  in  law  or  in  morals, 
for  conducting  the  trial  of  the  case,  and  where 
there  was  no  proof  offered  to  show  any  bias 
or  prejudice  against  plaintiff,  the  petition  was 
properly  overruled. 

2.  Pleading  «=9353— Complaint  defective  for 
Inrelevaaoe  and  prolixity  of  detail  held  prop- 
erly stricken. 

Where  complaint  could  not  be  interpreted 
in  such  a  way  as  to  permit  an  intelligent  join- 
der in  issue  by  defendants,  and  where  it  ran 
largely  to  irrelevance  and  prolixity  of  detail, 
and  contained  much  that  was  argamentatlTe 
and  frivolous,  the  court  did  not  abuse  its  dis- 
cretion in  striking  it  from  the  files. 

3.  Pleading  t&s'dSa— Not  to  be  stnlckm  except 
In  extreme  eases. 

The  striking  of  pleadings  from  the  file  is 
a  severe  remedy,  and  should  not  be  resorted 
to  except  in  extreme  and  palpable  cases. 

4.  Appeal  and  error  iS=>9l  9— Appellant  pre- 
sumed not  to  have  been  denied  right  to  be 
heard  on  motion. 

It  will  be  presumed  on  appeal,  in  the  ab- 
sence of  showing  to  the  contrary,  that  appellant 
was  not  denied  his  constitutional  right  to  be 
heard  on  motion  to  strike  pleadings  from  the 
record. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  W.  W.  Haralson,  Judge. 

AcHon  by  Joseph  Cooper  against  J.  B. 
Cooper  and  others  for  damage  for  conspiracy 
and  so  forth.  Judgment  for  defendants,  and 
plaintiff  appeals.     AfQrmed. 

The  plaintiff  representing  himself  called  In 
writing  upon  the  trial  judge  to  recuse  him- 
self from  the  trial  of  this  cause,  setting  down 
some  half  dozen  grounds  therefor.  The  sub- 
stance of  the  petition  is :  (1)  That  the  Judge 
has  previously  made  many  rulings  and  ren* 
dered  many  judgments  in  related  cases, 
which  will  be  brought  into  this  case  and  af- 
fect his  impartiality ;  (2)  that  by  some  of  his 
judicial  acts  he  has  been  Instrumental  la 
causing  some  of  the  damage  here  complained 
of;  (3)  he  would  be  called  upon  to  explain 
these  matters  to  the  jury,  and  plaintiff  ought 
to  have  the  right  and  opportunity  to  cross- 
examine  him  as  a  witness  with  re^>ect  there- 
to; (4)  that  in  plaintiff's  belief  some  of  the 
parties  have  an  undue  influence  over  the 
Judge  Inasmuch  as  they  have  declared  that 
they  want  the  case  tried  by  the  judge  with- 
out the  jury ;  (5)  that  the  judge  has  already 
stated  that  he  cannot  understand  from  the 
complaint  what  plaintiff  is  asking  for;   and 
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(6)  that  tbe  Judge  Is  in  plaintiff's  belief  prej- 
ndlced  against  his  case,  and  cannot  try  It 
fairly  and  impartially.  No  evidence  is  offer- 
ed In  support  of  the  petition  for  recusation. 
Tbe  original  complaint  covers  about  five 
page»  of  transcript,  with  an  added  amend- 
ment covering  abont  three  pages.  The  gist 
of  the  complaint  seems  to  be  a  charge  of  con- 
spiracy among  defendants  to  defraud  plain- 
tiff of  200  acres  of  land  by  refusing  to  exe- 
cute to  blm  a  deed  pursuant  to  a  parol  sale 
and  purchase  thereof,  and  by  afterwards 
executing  a  conveyance  to  another  person; 
■econd  a  charge  of  removal  of  dwelliag  houses 
fr<»n  the  property,  taking  the  rents  and  or- 
dering the  plaintiff  not  to  enter  thereon  and 
leasing  the  place  to  another  person;  third, 
a  charge  that  defendants  expelled  plaintiff 
by  injunction  proceedings  from  the  land  tor 
three  months,  causing  the  loss  of  his  crops 
and  about  80  fruit  trees,  the  injunction  hav- 
ing been  afterwards  dissolved;  fourth,  false 
imprisonment  of  the  plaintiff  for  20  days  in 
Jail  for  violation  of  the  writ  of  injunction  in 
that  proceeding;  fifth,  a  (diarge  that  defend- 
ants so  slandered  the  title  to  the  property  by 
their  various  acts  tliat  when  it  sold  under 
execution  against  plaintiff  in  August,  1019, 
it  brought  only  |71,  whereas  it  was  worth  at 
least  $25  per  acre;  sixth,  a  charge  that  de- 
fendants in  their  petition  In  chancery  slan- 
dered plaintiff  by  asserting  that  he  willfully 
and  flagrantly  violated  the  writ  of  injunc- 
tion in  that  cause.  Defendants  move  to 
strike  the  complaint  on  several  grounds, 
among  ofhess  that  it  was  unnecessarily  pro- 
lix and  frivolous  and  that  it  contained  an  un- 
necessary repetition  of  facta  upon  which  a 
material  issue  neither  of  law  or  of  fact  can 
be  taken  by  defendants. 

Joseph  Cooper,  pro  se. 
J.  Wiley  Logan,  of  Birmingham,  for  ap- 
pellees. 

SOMBRVILIiE,  J.  [1]  No  facts  are  set 
out  in  plaintiff's  petition  for  recusation  of  the 
trial  Judge  which  are  sufficient  to  disqualify 
him,  either  in  law  or  in  morals,  for  conduct- 
ing the  trial  of  the  case ;  nor  was  any  proof 
offered  to  show  any  bias  or  prejudice  against 
plaintiff.  It  was  therefore  the  bounden  duty 
of  the  Judge  to  sit  in  the  case,  and  the  peti- 
tion was  properly  overruled.  Ex  parte  State 
Bar  Ass'n,  92  Ala.  113, 117,  8  South.  768. 

[2,  SI  Tbe  complaint,  which  was  framed  by 
plaintiff  himself,  while  it  claims  heavy  dam- 
ages for  various  acts  charged  against  defend- 
ants, can  hardly  be  interpreted  as  stating 
any  8t>eclflc  cause  of  action,  at  least  not  in 
such  a  way  as  to  permit  an  intelligent  Joln- 
-der  in  issue  by  defendants.  It  runs  largely 
to  irrelevance  and  prolixity  of  detail,  and 
contains  much  that  is  purely  argumentative, 
and  much  that  must  be  pronounced  frivolous. 
While  It  is  true  that  striking  pleadings  from 


the  file  is  a  Severe  remedy,  and  should  not 
be  resorted  to  except  in  extreme  and  palpable 
cases  (Wefel  v.  Stillman,  151  Ala.  249,  263, 
44  South.  203),  we  cannot  say  that  the  trial 
conrt  abused  Its  discretion  in  striking  this 
complaint  from  the  fll&  Cook  v.  Bell,  177 
Ala.  618,  634,  50  South.  273. 

[4]  Appellant  complains  that  he  was  not 
permitted  to  be  heard  on  the  motion  thus  rul- 
ed npon.  The  record,  however,  fails  to  show 
anything  in  support  of  thia  assignment  of  er- 
ror, and  we  must  presume  that  he  was  not 
denied  his  constitutional  right  to  be  heard. 

Plaintiff  may  have  a  cause  of  action 
against  these  defendants,  but  to  be  available 
it  must  be  presented  in  some  form  that  is 
apt  for  Issue  and  trial. 

I,et  the  Judgment  be  affirmed. 

Affirmed, 


ANDERSON,   0.   J., 
BROWN,  JJ.,  concur. 


and  THOMAS   and 


(2M  AUU  ») 

GREEN,  Suparintendeat  af  Banks,  v.  BIR- 
MINGHAM TRUST  &  SAVINGS  CO. 
(5  DIv.  737.) 

(Supreme  Court  of  Alabama.   Jan.  22,  1020.) 

1.  Banks  and  banklag  «=>80(I0)— Salt  against 
•uperlntendent  of  banks  heM  to  amount  to 
claim  In  liquidation  cause. 

In  suit  by  a  trust  company  to  require  the 
superintendent  of  banks  to  pay  a  portion  of  its 
claim  against  a  defunct  bank  whose  assets  were 
in  his  hands,  the  court  properly  treated  and  al- 
lowed the  petition  of  the  trust  company  aa  evi- 
dencing effort  to  be  admitted  as  a  claimant 
in  tbe  canse  in  which  the  affairs  of  the  bank 
were  being  admrinistered. 

2.  Banks  and  banking  «=s>80(IO)— Suit  on  eialm 
to  assets  of  defunet  bank  nesd  not  be  brongbt 
wltbln  six  months. 

CUim  of  tmat  company  against  assets  of 
defunct  bank  in  hands  of  superintendent  of 
banks,  attempted  to  be  enforced  by  petition 
to  require  the  superintendent  to  pay  the  trust 
company's  claim,  held  not  in  the  category  of 
daims  which  under  the  statnte  must  be  sued 
upon  within  six  months  of  the  superintendent's 
rejection. 

Appeal  frmn  Circuit  Court,  Chilton  Coun- 
ty;  Leon  McOord,  Judge. 

Petition  by  tbe  Birmingham  Trust  &  Sav- 
ings Company  to  require  D.  V.  Oreen,  Super- 
intendent of  Banks,  to  pay  a  portion  of  its 
claim  against  a  defunct  bank.  From  decree 
overruling  demurrers  to  the  petition,  the  su- 
perintendent appeals.    Affirmed. 

Steiner,  Crum  &  Well,  of  Montgomery,  and 
W.  M.  Adams,  of  Clanton,  fDr  appellant 

Lawrence  F.  Gerald,  of  Clanton,  and  Z.  T. 
Rudulph,  of  Birmingham,  for  appellee. 


4=»For  othar  < 
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SArBB.  J.  Appellee's  petition  showed 
tbat  appellant,  under  authority  of  the  act 
approved  March  2,  1911  (Acts  1911,  p.  SO  et 
seq.),  took  possession  of  the  property  and 
business  of  the  Clanton  Bank  in  April,  1916; 
that  In  June,  following,  appellee  brought  suit 
against  the  bank  In  the  circuit  court  of 
Ohllton  to  recover  the  sum  of  $5,0(X),  money 
borrowed  from  appellee  by  the  bank  as  erl- 
denced  by  the  bank's  promissory  note  paya- 
ble to  appellee;  that  judgment  followed  In 
favor  of  appellee  against  the  bank,  but  in 
January,  1917,  the  court  set  aside  the  judg- 
ment, transferred  the  cause  to  the  equity 
docket  of  the  court,  and  ordered  that  the 
plaintiff  might,  if  it  so  elected,  propound  Its 
claim  in  the  cause  wherein  the  court  was 
administering  the  affairs  of  the  defendant 
bank.  The  petition  further  showed  that  the 
superintendent  had  collected  and  disbursed 
assets  of  the  bank  in  satisfaction  of  all  pre- 
ferred creditors,  and  had  collected  other 
funds  equal  to  40  per  centum  of  all  other 
claims  against  the  bank,  all  which  had  been 
paid  out  except  40  per  centum  of  petitioner's 
claim;  said  last-named  amount  having  been 
reserved  by  the  superintendent  to  await  the 
result  of  this  litigation.  The  prayer,  to  state 
it  in  short,  was  that  a  decree  be  entered 
directing  the  superintendent  to  pay  over  out 
of  the  trust  fond  in  his  bands  ^,000,  40  per 
centum  of  its  claim  against  the  bank.  Aft- 
erwards, March  28,  1919,  am)ellee  filed  its 
petition  in  this  cause,  after  which  the  court 
overruled  a  demurrer  whereby  appellant  in- 
sisted that  the  petition  should  not  be  enter- 
tained for  the  reason  that  it  did  not  appear 
to  have  been  filed  within  the  time  and  In  the 
manner  provided  by  law.  The  single  ques- 
tion presented  for  decision  is  whether  the 
court  should  consider  the  petition  as  filed 
too  late. 

The  statute,  section  10  of  the  act  "to  cre- 
ate a  banking  department,"  etc,  supra,  may, 
for  the  purpose  of  the  case,  be  stated  as 
follows : 

It  provided  that  the  superintendent  in  charge 
of  the  property  and  buainess  of  any  bank  shall 
give  notice,  calling  on  all  persona  who  may  have 
claims  against  the  bank  to  present  the  same 
to  the  superintendent  and  make  legal  proof 
thereof;  that  the  superintendent  shall  mail  a 
similar  notice  to  all  persons  whose  names  ap- 
pear as  creators  on  tite  books  of  the  bank;  that 
"if  the  superintendent  doubts  the  Justice  and 
validity  of  any  claims  or  deposits,  he  may  re- 
ject the  same  and  serve  notice  of  such  rejection 
upon  the  claimant  or  depositor,  either  by  mail 
or  personally  and  an  affidavit  of  service  ot  such 
notice,  which  shall  be  prima  fade  eridence 
thereof,  shall  be  filed  in  the  office  of  the  super- 
intendent. An  action  upon  a  claim  so  rejected 
must  be  brought  by  petition  to  the  court  having 
jurisdiction  of  the  affairs  of  the  bank  by  the 
claimant  within  six  months  after  sach  service 
or  the  same  shall  be  barred.  Olaims  presented 
and  allowed  after  the  expiration  of  the  time, 
fixed  in  the  notice  to  creditors  shall  be  entitled 
to  share  in  the  distribution  only  to  the  extent 


of  the  assets  in  the  hands  of  the  superintendent 
at  the  time  such  daims  are  filed,  without  allow- 
ance for  prerioos  distribntioii." 

[1,2]  The  superintendent  is  distribntlnK, 
under  the  statute,  a  trust  fund  for  the  bene- 
fit of  the  creditors  of  the  bank,  and  it  is  not 
denied  that  petitioner  is  a  creditor.  The 
court  pri^periy  treated  and  allowed  the  peti- 
tion as  evidencing  an  effort  on  the  part  of 
petitioner  to  be  admitted  as  a  dalmant  in 
the  cause  In  which  the  afCalrs  of  the  bank 
were  being  administered.  The  statute  pro- 
vides a  limitation,  a  definite  time  by  the 
mere  lapse  of  which  creditors  will  be  defeat- 
ed in  one  class  of  cases  only.  In  general, 
creditors  are  stimulated  to  diligence  in  the 
presoitatlon  of  their  claims,  and  their  laches 
is  punished,  by  the  sufficient  provision  of 
the  statute  that  claims  presented  and  allow- 
ed after  the  explratira  of  the  time  fixed  in 
the  notice  to  creditors — ^wbich  also  the  stat- 
ute prescribes — shall  be  entitled  to  share 
only  In  the  assets  In  the  hands  of  the  super- 
intendent at  the  time  their  claims  are  filed 
"without  allowance  for  previous  distribu- 
tion." By  retaining  40  per  centum  of  the 
petitlonw's  claim,  the  snpa^atoident  ood- 
cedes,  in  effect,  that  petitioner  Is  entitled  to 
participate  in  the  distribution  pari  passu 
with  nonpreferred  creditors,  provided  only  its 
dalm  Is  not  barred  by  the  above-quoted  pro- 
vision tor  a  limitation  of  six  maQtbs  against 
claims  rejected  by  the  superintendent  Peti- 
tioner's claim  does  not  appear  to  have  been 
rejected.  On  the  contrary,  the  superintend- 
ent has  retained  enough  of  the  fund  In  his 
hands  to  cover  petitioner's  daim.  If  allowed ; 
that  Is,  he  has  retained  that  amount,  "await- 
ing the  result  of  said  suit  and  the  order  or 
decree  of  this  (the  drcult)  court  therein." 
And,  the  statute  provides,  the  rejecti(Hi  of  a 
claim,  the  justice  and  validity  of  which  the 
superintendent  doubts,  must  be  made 
known,  to  state  again  the  effect  of  the  stat- 
ute, by  the  superintendent  serving  notice  of 
audi  rejection  upon  the  dalmant,  either  by 
mail  or  personally,  and  an  affidavit  shall  be 
filed  In  the  office  of  the  superintendent. 
True,  It  may  be  assumed  that  the  superin- 
tendent was  under  no  duty  to  reject,  nor  to 
give  notice  that  he  did  reject,  any  claim  not 
formally  presented  to  him  for  allowance — 
this,  notwithstanding  he  has  acknowledged 
notice  of  the  daim,  and  of  the  suit  to  en- 
force it,  by  retaining  funds  to  cover  peti- 
tioner's daim  "awaiting  the  result  of  said 
suit  and  the  order  or  decree  of  this  court 
therein."  Still,  the  fact  remains  that  It  does 
not  appear  that  petitioner's  daim  should  be 
considered  as  in  the  category  of  daims 
which  must  be  sued  within  six  months  of 
the  siq)erlntendeufB  rejection.  Petitioner's 
claim  is  supported  by  the  fundamental  prin- 
dple  that  equality  is  equity,  and  whether, 
apart  from  the  statutory  limitation,  it 
should  be  rejected  for  laches  in  ita  presen- 
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tatlon,   la   a   qnestlon   not   itresented,   and  I  March  8,  1913,  was  this  Indorsement,  "Con" 


whether  the  dalm  should  be  rejected  by  reS' 
son  of  the  statute  depends  npon  facta  which 
may  perchance  be  made  to  appear  by  way  of 
affirmative  defense. 

The  conrt  correctly  OTermled  the  demur- 
rer to  the  petition.  The  decree  will  be  af- 
firmed, and  the  canse  wHI  be  allowed  to 
stand  upon  the  docket  of  the  circuit  court 
for  snch  farther  proceedings  as  may  seem 
meet  and  proper. 

Affirmed. 

ANDEBSON,  0.  J^  and  QABDNEB  and 
BBOWN,  JJ.,  concur. 


(204  Alft.  UO) 

iONES 


V.  SPEAR.    (4  DIv.  «26.) 


(Supreme  Court  of  Alabama.   Feb.  12, 1920.) 

1.  Pleading  $=3404— Assignment  of  one  ground 
of  demsmr  waiver  of  others. 

An  assignment  of  one  ground  of  demurrer 
ia  a  waiver  of  others. 

2.  Execution  «s>258~-lrreg«lar  eoatlnnaaoe  of 
date  of  sale  cannot  be  oollatarally  attacked. 

If  a  continuance  of  date  of  sale  of  land  un- 
der execution  was  for  gome  reason  Irregularly 
accomplished,  and  not  as  provided  by  Code 
1907,  {  4l09,  snch  was  an  irregularity  merely, 
which  could  net  be  availed  of  on  collateral  at- 
tack. 

3.  Evidence  «;=>343  (3)— Record   of   or  tnw- 
script  of  record  of  deed  admlsslbls. 

Where  plaintiff  testified  that  he  had  not  at 
time  of  the  trial  custody  or  control  of  the  orig- 
inal deed,  the  record  of,  or  a  transcript  of  the 
record  of,  the  deed,  was  admissible  under  Code 
1907,  {  8874,  as  amended  by  AcU  Sp.  Sesa. 
1909,  p.  14. 

Appeal  from  Circuit  Court,  Covington 
Connty ;  A.  B.  Foster,  Judge. 

Ejectment  by  T.  J.  Spear  against  J.  T. 
Jones.  Judgment  for  plaintUt,  and  defend- 
ant appeals.    Afflimed. 

See,  also,  85  South.  472. 

.  Bi.  O.  Baldwin,  of  Andalusia,  for  appellant 
A,  B.  Powell,  of  Andalusia,  for  appellee. 

SATBE,  J.  [1,2]  BJectment  Plaintiir,  ap- 
pellee, claimed  tmder  a  sheriff's  deed  made 
upon  a  sale  under  execution  against  aiHiel- 
lant    Tlp<ni  the  execution  wlilcb  was  dated 


tinned  from  AprU  14  to  May  19, 1918,"  sign- 
ed by  the  sheriff.  Defendant  objected  to  the 
Introduction  of  this  execution  in  evidence,  on 
the  assigned  ground  that  "the  Judgment  In- 
troduced is  tn  favor  of  A.  O.  Wilder  and  J. 
M.  Head  as  plaintiffs  and  the  execution  is  In 
favor  of  Wilder  ft  Head."  An  assignment  of 
one  ground  of  demurrer  Is  a  waiver  of  oth- 
ers; but  the  argument  now  is  that  proceed- 
ings under  the  execution  violated  section  4109 
of  the  Code  of  1907,  which  directs  that  lands 
levied  on  under  execution  must  be  sold  on 
Monday  with  the  proviso  that  the  sale  may 
be  continued  from  day  to  day  for  designated 
causes.  This  is  answered  by  the  recital  of 
the  sheritT's  deed  showing  a  sale  on  May  19, 
1913,  which  was  a  Monday ;  but  if  there  was 
a  continuance  of  the  sale  from  Monday,  April 
14th,  to  Monday,  May  19th,  and  the  continu- 
ance was  for  any  reason  Irregularly  accom- 
plished, that  was  an  irregularity  merely 
which  could  not  be  availed  of  on  collateral  at- 
tack. Ware  v.  Bradford,  2  Ala.  676,  86  Am. 
Dec.  427.  This  rule  has  been  frequently  and 
consistently  followed.  Fonmier  v.  Curry,  4 
Ala.  821 ;  Foster  v.  Mabe,  4  Ala.  402,  37  Am. 
Dea  749 ;  Love  V.  Powell,  S  Ala.  58 ;  Hubbert  v. 
McCollum,  6  Ala.  221;  Savage  v.  Forward, 
7  Ala.  483;  Quinn  v.  Wis»-'«ill,  7  Ala.  648; 
Henley  v.  Branch  Bank,  lo  Ala.  562 ;  Weir  v. 
Clayton,  19  Ala.  182;  Pollard  v.  Cocke,  19 
Ala.  188;  Brevard  v.  Jones,  50  Ala.  221; 
Steele  v.  Tutwller,  67  Ala.  113;  Cowan  v. 
Sapp,  74  Ala.  44;  Clark  v.  Spencer,  75  Ala. 
49;  White  v.  Farley,  81  Ala.  663,  8  South. 
215;  O'Bryan  v.  Davis,  103  Ala.  429,  15 
South.  860;  Slater  v.  Alston,  108  Ala.  606, 
16  South.  944,  49  Am.  St  Rep.  66. 

[3]  Defendant  also  complains  of  the  action 
of  the  trial  court  in  allowing  the  Introduc- 
tion of  the  record  of  the  deed  from  J.  M. 
Head,  who  purchased  at  the  sheriff's  sale, 
supra,  to  H.  C.  Shreve,  who  stood  In  the  line 
of  transmission  to  plaintiff.  The  objection 
was  that  plaintiff  had  not  shown  an  effort 
to  find  the  deed,  and  that  a  certified  copy 
would  be  the  best  evidence.  Plaintiff  testi- 
fled  that  be  had  not  at  the  time  custody  or 
control  of  the  original  deed.  In  these  drcumT 
stances  a  transcript  of  the  record  was  admis- 
sible (section  3374  of  the  Code  as  amended. 
Acts  Sp.  SesB.  1008,  p.  14),  and  so  was  the 
record  Its^.  Huckabee  v.  Shepherd,  76  Ala. 
842. 

Affirmed. 


ANDERSON,  0.  J, 
BROWN,  JJ.,  concur. 


and  OABDNEB  and 
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85  SOUXHBBN  BEPOBTEB 


(Ala. 


(2M  Ala.  402) 

JONES  V.  SPEAR.    (4  DIv.  856.) 

(Supreme  Court  of  Alabama.    Teb.  12,  1920. 
BehearinK  Denied  June  30,  1920.) 

1.  Appeal  and  error  «=3907(4)— Mlssiag  evl> 
denoe  presumed  to  sustain  Judgment. 

Where  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  or  substantially  all  of  the 
evidence  introduced  on  a  trial,  the  Supreme 
Court  will  presume  any  state  of  the  evidence 
which  will  sustain  the  judgment  of  the  trial 
court  on  the  facts. 

2.  Execution  «=>253  (2) —Movant  to  set  aalde 
•ale  of  land  must  act  promptly. 

Movant,  in  a  proceeding  to  set  aside  a  sale 
of  land  under  execution  for  irregularity  in  the 
sale,  must  act  promptly,  as  unnecessary,  un- 
reasonable delay  is  regarded  as  a  waiver,  or  as 
acquiescence  in  whatever  of  irregularity,  or 
illegality,  or  unfairness,  oppression,  or  fraud, 
may  have  attended  the  sale,  if  of  the  delay  there 
is  not  a  clear,  satisfactory  explanation. 

3.  Execution   «=>253 (2)— Motion  to  aot  aside 
sale  of  land  after  live  years  held  too  late. 

A  motion  to  set  aside  a  sale  of  land  under 
execution,  made  five  years  after  the  sale,  was 
too  late  under  the  doctrine  of  laches;  no  rea- 
sonable excuse  for  the  delay  being  shown. 

Appeal  from  Circuit  Court,  Oovington 
County;  A.  B.  Foster,  Judge. 

Motion  by  J.  T.  Jcmes  to  set  aside  exe- 
cution sale  of  lands  subsequently  purchased 
by  T.  J.  Spear.  BVom  a  decree  denying  the 
motion,  movant  appeals.    Afltoned. 

See,  also,  85  South.  471. 

Motion  by  appellant  to  have  set  aside  the 
sale  of  his  lands  upon  the  grounds  of  Inade- 
quacy of  price,  Irregularity  in  sale,  etc, 
which  lands  were  sold  under  execution  Issued 
out  of  the  Andalusia  city  court  of  law  and 
equity  on  a  Judgment  rendered  against  him 
in  said  court  in  favor  of  WUder  and  Head. 
From  the  Judgment  denying  the  motion  this 
appeal  is  prosecuted,  with  bill  of  exceptions 
which  shows,  among  other  things,  that  no- 
tice of  the  levy  was  issued  and  served  on  the 
defendant  in  execution,  movant  here,  the 
property  duly  advertised,  and,  after  one  con- 
tinuance from  the  original  day  fixed,  the  land 
was  sold  on  May  19,  191B,  and  deed  executed 
the  following  day,  J.  M.  Head  being  the  pur- 
chaser who  afterwards  sold  the  land,  and 
after  the  same  had  passed  through  other 
hands  was  purchased  by  appellee,  Spear. 
Spear  brought  ejectment  suit  against  the 
movant,  and  afterwards  this  motion  to  set 
aside  the  sale  was  made,  being  filed  in  Sep- 
tember, 1918. 

The  bill  of  exceptions  does  not  indicate 
that  it  contains  all  the  evidence. 

E.  O.  Baldwin,  of  Andalusia,  and  M.  S. 
Carmlchad,  of  Montgomery,  for  appellant. 
A.  B.  Powell,  of  Andalusia,  for  appellee. 


6ARDNBB,  J.  "Ctourts  of  law  and  equity 
alike  possess  a  species  of  equitable  Jurisdic- 
tion, which  is  inherent  in  them,  and  by  whldi 
they  assume  to  prevent  the  abuse  of  their 
process,  and  so  to  control  it  as  to  secure  the 
ends  of  justice  and  fair  dealing.  And  it  is 
on  the  basis  of  this  universally  recognized 
principle  tliat  courts  exercise  the  power  of 
setting  aside  sales  under  execution.  Issued 
on  Judgments  rendered  by  themselves.  •  •  • 
But  the  party  aggrieved.  In  such  cases,  is 
required  to  prosecute  his  motion  within  a 
seasonable  time,  which  Is  determined  by  the 
facts  of  eadi  particular  case,  and  he  must, 
furthermore,  satisfy  the  mind  of  the  court 
that  the  act  complained  of  has  resulted  to 
his  injury  or  prejudice."  Holly  v.  Bass' 
Adm'r,  68  Ala.  206. 

[1]  There  was  much  conflict  In  the  evi- 
dence, the  trial  being  had  before  the  court 
upon  oral  testimony.  The  bill  of  exceptions 
does  not  purport  to  contain  all,  or  substan- 
tially all,  of  the  evidence  Introduced  on  the 
trial  of  this  motion,  and  therefore  under  oar 
previous  rulings  this  court  will  presume  any 
state  of  the  evidence  which  wUl  sustain  the 
judgment  of  the  trial  court  on  the  facta. 
Lewis  Land  &  Lumber  Co.  t.  Interstate  L. 
Co.,  163  Ala.  582,  SO  South.  1036 :  EvansvlUe, 
Paducah  &  Tenn.  Blver  Packing  Oo.  v.  Slater, 
101  Ala.  245,  IS  South.  241 ;  Middlebrooka  v. 
Sanders,  180  Ala.  407,  61  South.  898;  Jones 
T.  White,  189  Ala.  622,  66  South.  605.  But, 
were  it  otherwise,  the  same  result  would  fol- 
low. 

[2]  It  is  well  settled  that  a  movant  In  a 
case  of  this  character  must  act  promptly,  and 
that— 

"Unnecessary,  unreasonable  delay  in  moving 
is  regarded  as  a  waiver,  or  as  acquiescence  in 
whatever  of  irregularity,  or  illegality,  or  unfair- 
ness, oppression  or  fraud,  may  have  attended 
the  sale,  if  of  the  delay  there  is  not  a  dear  sat- 
isfactory explanation."  Pate  t.  Hinson,  104 
Ala.  689,  16  South.  627. 

No  inflexible  rule  is  laid  down  in  this  re- 
spect, but  each  case  is  to  be  determined  on 
the  particular  circumstances  presoited  to  the 
court;  the  question  of  laches  being  deter- 
minable on  equitable  principles. 

[3]  The  motion  In  this  case  was  filed  more 
than  five  years  after  the  sale,  and  there  was 
ample  proof  before  the  court  tending  to  show 
that  the  defendant  at  the  time  had  actual 
knowledge  thereof ;  no  reasonable  excuse  for 
so  long  a  delay  in  moving  for  a  yacatl<»  of 
the  sale  being  shown.  The  afflrmance  could 
therefore  well  rest  upon  the  doctrine  of  ladi- 
es. Boiling  V.  Oantt,  93  Ala.  88,  9  South. 
604 ;  Ponder  v.  Cheeves,  80  Ala.  117,  7  South. 
612. 

The  judgment  is  affirmed. 

Affirmed. 

ANDfiRSON,  0.  X,  and  SATRE  and 
BROWN,  JJ.,  concur. 
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inn  Aim.  U7) 
MODERN  ORDER  OF  PRiETORIANS  V. 
MERRIMAN  at  al.     (4  Div.  849.) 

(Sspreme  Court  of  Alabanuu    April  22, 1920.) 

1.  Interpleader  «=>23>-BIII  showing  on  He  fane 
that  eonplalnant  was  tally  latorned  of  Its 
liability  to  partloalar  persoae  held  dafeotlve. 

BOl  of  interpleader  by  fraternal  benefit 
aoeiety  showing  on  its  face  that  beneficiary  had 
died  after  insured  and  that  benefidaiy'a  ex- 
ecutors were  entitled  to  proceeds,  that  there 
was  no  foundation  for  adverse  claims,  and  that 
the  society  was  fully  informed  of  its  liability 
to'  executors  of  beneficiary,  keld  not  to  give 
court  Jurisdiction. 

2.  Insuraaoe  «=3796— Exscutors  of  baaaflolary 
dying  after  Insured  entitled  to  proceeds. 

Where  member  of  fraternal  benefit  aodety 
died  prior  to  beneficiary,  beneficiary's  execu- 
tors were  entitled  to  the  proceeds  of  the  cer- 
tificate, though  beneficiary  had  derised  all  her 
personal  property  to  her  daughters. 

8.  Equity  «=:>26»-Dlsmlssal  of  Mil  withont  giv- 
ing plaintiff  right  to  amend  improper. 
Action  of  court  in  dismissing  bill  of  inter- 
pleader after  sustaining  demurrer  thereto,  with- 
out giving  plaintift  an  opportunity  to  amend, 
Md  improper. 

4.  Interpiaadan  <=>32— Conrt  not  authorliad  to 
distribute  fund  after  disnisaal  of  bill  of  in- 
terpleader. 
Court  bad  no  right  after  dismissal  of  bill 

of  interpleader  to  hold  and  distribute  the  fund. 

Appeal  from  Clrcnlt  Coaxt,  Dale  Oonnty; 
J.  S.  WilUams,  Judge. 

Bill  by  the  Modona  Order  of  Prsetorlans 
against  P.  W.  Herrlman  and  otbers,  as  exec- 
utors, for  an  Intervention.  From  a  decree 
snstaining  demnrrers  to  the  bill  and  admin- 
istering the  funds,  complainant  appeals.  Af- 
firmed in  part,  and  in  part  reversed  and  re- 
manded. 

Tbe  Mil  aUeges  that  tbe  Modem  Order  of 
Prsetorlans  Is  a  fraternal  benefit  society; 
that  Oliver  O.  Skipper  bdd  a  benefit  cer- 
tificate in  tbe  order  for  $1,000  wltb  CaUle 
V.  Skipper,  his  mother,  as  the  beneilciary.  It 
aUeges  on  Information  and  belief  that  said 
Oliver  O.  Skipper  was  killed  In  action  In 
France  on  November  7,  1918,  and  that  Callie 
V.  Skipper,  tbe  benefidaiy,  died  on  Novem- 
ber 8,  1918,  leaving  a  will,  naming  Martin 
Lutber  Skipper  and  Hiram  F.  Sdwards,  as 
ber  executors,  and  Aiwa  Dean,  Laura  Fain, 
and  Salllfl  Hayes,  ber  dangbters,  all  her 
personal  property ;  that  she  also  left  surviv- 
ing ber  two  sons,  Martin  liutber  Skipper  and 
John  Skipper,  half-brotbers  of  Oliver  Skip- 
per. Tbe  constitution  of  tbe  order  is  set 
out,  and  it  Is  alleged  that  under  tbe  constl- 
tution  Oliver  Skipper  being  unmarried  and 
having  no  children,  and  bis  motber  being 


dead,  tbe  brotbers  and  sister  are  entitled  to 
share  In  tbe  beneficiary  certificate.  It  far- 
ther alleges  that  T.  W.  Merriman  is  tbe 
father  of  Oliver  Skipper  and  is  now  Ilvlnc 
and  has  made  demand  on  orator  toe  tbe 
amount  due.  Tbe  bill  also  alleges  that  tbe 
tbree  sisters  named  above  have  also  made 
demand.  It  alleges  that  the  executors  of  Oal- 
lie  V.  Skipper  and  tbe  two  half-brotbers  men- 
tioned above  have  made  no  d«uands,  but 
have  executed  tb^  voluntary  release  and 
discbarge  to  orator.  All  the  parties  above 
named  In  their  individual  and  rq>reeentatlve 
capacity  were  made  parties  respcmdent  Tbe 
court  sustained  demurrers  and  dismissed  tbe 
blU,  but  directed  that  the  fund  be  retained 
and  administered  by  tbe  court 

C.  H.  Boqnemore,  of  Montgomery,  for  ap- 
pellant 

J.  B.  Levy  and  Sollle  &  SoUle,  all  of  Ozark, 
for  aiH>ellee8. 

ANDERSON,  O.  J.  Mr.  Pomeroy,  In  bis 
great  work  on  XJqnity  Jurisprudence,  in  rec- 
ognition of  the  general  rule  of  equitable  Ju- 
risdiction to  grant  tbe  remedy  of  interplead- 
er ind^>endent  of  statute,  in  section  1S20, 
VOL  4,  3d  Ed.,  says: 

"Where  two  or  more  persons,  whose  titles 
are  connected  by  reason  of  one  being  derived 
from  tbe  other,  or  of  both  being  derived  from 
a  common  source,  claim  the  same  thing,  debt, 
or  duty,  by  dliferent  or  separate  interests, 
from  a  third  person,  and  he,  not  knowing  to 
which  of  the  claimants  he  ought  of  right  to 
render  the  debt  or  duty,  or  to  deliver  the 
thing,  fears  be  may  be  hmrt  by  some  of  them, 
he  may  maintain  a  suit  and  obtain  against 
them  the  remedy  of  interpleader.  In  his  bill 
of  complaint  he  must  state  his  own  rights  and 
their  several  daims,  and  pray  that  they  may 
interplead,  so  that  the  court  may  adjudge  to 
whom  the  thing,  debt,  or  duty  belongs,  and  he 
may  be  indemnified.  If  any  suits  at  law  have 
been  brought  against  him,  he  may  also  pray 
that  such  proceedings  be  restrained  until  the 
right  be  determined.  The  object  of  the  suit  is, 
that  the  confiicting  claimants  shall  litigate  the 
matter  among  themselves,  withont  involving  the 
stakeholder  in  their  controversy,  with  which 
be  has  no  interest  It  is  plain,  therefore,  that 
the  plaintiff  can  obtain  no  specific  relief.  So 
far  as  he  is  concerned,  upon  his  filing  the  bill, 
and  surrendering  up  the  thing  or  money  into 
the  custody  of  the  court  his  remedy  is  exhaust- 
ed by  the  decree  that  the  defendants  do  inter- 
plead with  each  other,  and  that  he  be  freed 
from  or  indemnified  against  their  demands,  and 
that  he  recover  his  costs;  with  the  result  of 
their  diqtnte  he  has  no  concern.  The  ground 
of  the  Jurisdiction  is  plain.  The  party  seeking 
the  remedy  is  exposed  to  the  hazard,  vexation 
and  expense  of  several  actions  at  law  for  tbe 
same  demand,  while  he  is  ready  and  willing  to 
satisfy  that  demand  in  favor  of  the  claimant 
who  establishes  his  right  thereto.  For  this 
liability  the  law  furnishes  no  adequate  remedy, 
and  in  most  instances  no  remedy  whatever." 
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This  equitable  remedy  la  also  recognized 
by  our  court  In  the  case  of  Conley  v.  Ala- 
bama Gold  Life  Ins.  Co.,  67  Ala.  472. 

It  Is  also  stated  by  this  eminent  writer,  In 
section  1322,  that  the  equitable  remedy  of  In- 
terpleader, Indepoident  of  statutory  regula- 
tions, dei>ends  upon  and  requires  the  exist- 
ence of  the  four  following  dements,  which 
may  be  recorded  as  essential  conditions: 

"(1)  The  same  thing,  debt,  or  doty  must  be 
claimed  by  both  or  all  the  parties  against  whom 
the  relief  la  demanded;  (2)  all  their  adverse 
titles  or  claims  mnat  be  dependent,  or  be  de- 
riyed  from  a  common  aonrce;  (3)  the  person 
asking  the  relief — the  plaintiff — mnat  not  have 
nor  claim  any  interest  in  the  sabjeftt-matter; 
(4)  he  must  have  incurred  no  independent  lia- 
bility to  either  of  the  claimants;  that  is,  he 
must  stand  perfectly  indifferent  b«tween  them, 
in  the  'poaition  merely  of  a  stakeholder." 

As  to  Pleading  and  Other  Procedure,  this 
same  writer  observes,  In  section  1328: 

"The  bill  of  complaint  must  contain  allega- 
tiona  which  show  that  all  of  the  requisites  en- 
titling the  plaintiff  to  the  remedy  exist  in  the 
case.  It  must  allege  positively  that  conflicting 
claims  to  substantially  the  same  thing,  fund, 
debt,  or  duty  are  aet  up  by  the  defendants;  that 
plaintiff  claims  no  interest  in  the  subject-mat- 
ter; that  he  la  indifferent  between  the  claim- 
ants, and  is  ready  and  willing  to  deliver  the 
thing  or  fund,  or  pay  the  debt,  or  render  the 
duty  to  the  rightful  claimant,  but  that  be  is 
ignorant  or  in  doubt  which  is  the  rightful  one, 
and  is  in  a  real  danger  or  hazard  by  means 
of  such  doubt,  from  their  conflicting  demands. 
The  bin  need  not  show  an  apparent  title  in 
either  of  the  defendants.  On  the  contrary,  if 
the  bill  should  show  that  plaintiff  was  fully 
informed  of  the  defendants'  rights  and  of  his 
own  liability,  or  if  it  should  show  that  one  of 
the  defendants  was  certainly  entitled,  on  the 
facts  alleged,  to  the  thing,  debt,  or  duty,  in 
either  case  it  would  be  demurrable;  there 
would  be  no  ground  for  an  interpleader.  It  is 
the  settled  practice  that  the  biU  of  complaint 
must  be  accompanied  by  an  affidavit  of  the 
plaintiff,  stating  that  the  suit  is  not  brought  in 
coUusion  with  either  of  the  defendants;  and 
the  omisaion  of  such  affidavit  may  generally 
be  taken  advantage  of  by  demurrer.  The  plain- 
tiff must  also  bring  or  pay,  or  offer  to  bring  or 
pay,  the  entire  thing,  fund,  or  money  in  con- 
troversy into  court;  an  omission  to  do  so  ren- 
ders the  bill  demurrable.  If  the  bill  was  prop- 
erly filed,  and  if  the  plaintiff  has  acted  in  good 
faith,  he  is  generally  entitled  to  his  costs  out 
of  the  fund  in  controversy,  which  costa,  as  be- 
tween the  defendants,  most  ultimately  be  paid 
by  the  unsuccessful  party." 

[1,2]  The  present  bill  Is  manifestly  defec- 
tive. In  the  first  place,  it  shows  upon  its 
face  that  complainant  Is  fully  informed  of 
Its  rights  and  its  liability  to  the  executors 
of  insured's  mother,  and  that  nelth^  of 
the  alleged  claimants  are  entitled  to  the 
fund;  that  is,  the  father  of  the  insured  or 
the  three  sisters  who  were  made  the  legatees 


under  th^  mother's  will  as  to  the  personal 
property.  The  bill  avers  that  the  assured 
was  killed  the  day  before  his  mother  died. 
If  this  be  true,  under  the  terms  of  the  policy 
die  was  the  beneficiary,  and  under  her  will 
the  executwa  were  entitled  to  collect  the  fund, 
notwithstanding  the  testatrix  devised  all  of 
her  personal  property  to  the  three  daughters. 
The  bill  does  aver  that  the  persons  who  were 
named  as  executors  do  not  claim  the  fund, 
that  is,  that  they  as  IndlvldualB  or  heirs  do 
not  claim  the  fund ;  but  there  is  no  averment 
that  they  as  executors  do  not  claim  said  fund 
or  have  renounced  their  right  to  same,  as  the 
legal  representatives  of  the  mother  under 
said  will.  The  bill  also  fails  to  show  any 
foundation  for  the  daim  of  the  father.  It 
may  be  true  that  under  the  facts  set  out 
the  fiatber  would  be  the  beneficiary  under 
the  policy  if  the  mother  died  prior  to  the 
death  of  the  son,  but  the  bill  avers  that  the 
son  died  on  the  7th  and  the  mother  on  the 
8th  of  the  same  month  and  year,  and  it  sets 
up  no  facts  making  this  question  doubtful  or 
uncertain,  and  makes  out  no  case  for  flie 
Interpositloa  of  a  court  of  equity  to  rdleve 
the  complainant  from  a  double  liability.  It 
does  not  charge  a  doubt  as  to  the  date  of  the 
death  of  the  son,  or  set  forth  any  facts  to 
prevent  an  ascertainment  by  the  complainant 
of  the  exact  date  of  his  death,  or  present 
such  a  state  of  uncertainty  as  would  require 
a  court  of  equity  to  ascertatn  the  exact  date 
of  the  insured's  death.  It  is  true  counsel  ex- 
presses some  doubts  in  their  brief  as  to 
the  date  of  the  death  of  the  insured,  but 
there  is  nothing  In  the  bill  which  dlsdoaes 
any  facts  or  circumstances  that  would  re- 
lieve the  complainant  from  ascertaining  this 
date,  or  require  the  action  of  the  chancery 
court  to  do  sa  Moreover,  the  complainant 
has  brought  In  unnecessary  and  Improper 
parties. 

[3,4]  While  the  trial  court  pr(q>erly  sus- 
tained the  demurrer  to  the  bill,  the  same 
should  not  have  been  dismissed  without  giv- 
ing the  complainant  an  opportunity  to  amend. 
The  trial  court  also  erred  In  assuming  con- 
trol of  the  fund  which  had  been  deposited 
In  the  court,  and  In  directing  its  payment  to 
the  executors.  After  dismissing  the  com- 
plainant's bill,  it  had  no  right  nor  authority 
to  hold  and  distribute  the  fund.  The  decree 
of  the  trial  court  In  sustaining  the  demurrer 
to  the  bill  Is  affirmed,  but  Is  reversed  in  so 
far  as  it  dismissed  the  bill  without  affording 
the  complainant  a  reasonable  opportunity  to 
amend,  and  in  attempting  to  administer  the 
fund. 

Affirmed  In  part,  and  reversed  and  re- 
manded. 

Cost  of  appeal  to  be  taxed  against  the  ex- 
ecutor appellees. 

SAXRB,   GABONER,   and   BBOWN,   »., 

concur. 


Digitized  by 


Google 


AU.)  BBiaC»B  MOTOR 

(I* 
(!N  Alft.  W) 

BRISCOE  MOTOR  CAR  CO.  V.  STATE. 
(6  Div.  753.) 

(Snpreme  Court  of  Alabama,    iiay  13,  1920.) 

1.  Intoxicating  liqaors  <3=»24S— VeMdas  nra 
not  forfoKod  wboro  owner  not  party  to  an- 

lawful  HM. 

Act  Jan.  2S,  1919  (Acts  1919,  p.  6),  pro- 
Tiding  for  the  condemoation  of  Tehicles  used 
in  the  unlawful  transportation  of  intoxicating 
liqaora,  does  not  contemplate  the  condemnation 
of  property  of  those  who  did  not  aid  or  assist 
in  the  nnlawfol  transportation,  and  who  were 
not  charged  with  notice  or  knowledge  that  their 
property  was  to  be  so  used. 

2.  intoxioating  liquors  is=»25l— Evidenoo  held 
to  eiiow  automobile  used  to  transport  liquor 
wftkont  eonsent  of  owner. 

In  proceedings  nnder  Act  Jan.  26,  1919 
(Acts  1919,  p.  6),  to  condemn  an  automobile 
osed  for  the  nnlawful  transportation  of  intoz- 
icating  liquors,  evidence  held  to  show  that  the 
car  was  taken  and  used  for  the  unlawful  pur- 
pose without  claimant's  knowledge  or  consent, 
and  so  condemnation  should  not  be  decreed; 
this  being  so  notwithstanding  claimant  incurred 
expense  in  defending  the  taker  and  failed  to 
take  steps  to  prosecute. 

Appeal  from  Clrcnlt  Court,  Ohlltam  Oooa- 
ty;   B.  K.  McMorrls,  Judge. 

The  State  of  Alabama,  on  the  relation  of 
its  solicitor,  filed  a  bill  to  condemn  and  con- 
fiscate a  Briscoe  Motor  Car,  found  In  the 
possession  of  one  J,  H.  Beeves,  and  alleg^ed 
to  have  been  used  in  transporting  prohibited 
liquor.  The  Briscoe  Motor  Car  Company  in- 
tervened and  filed  claim  to  the  car,  and  from 
a  decree  condemning  the  car  it  appeals.  Be- 
versed  and  rendered. 

Tbomas  A.  Curry,  of  Clanton,  for  appel- 
lant 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asat.  Atty.  Gen.,  tor  the  State. 

McCLBLIjAN,  J.  A  Briscoe  automobile, 
claimed  by  appellant,  was  condemned  as 
contraband  under  the  provisions  of  the  act 
"to  further  suppress  the  evils  of  intemper- 
ance," approved  January  26,  1919  (Gen. 
Acts,  p.  6  et  seq.),  and  its  sale  ordered.  The 
claimant  appeals.  The  automobile  was  seis- 
ed by  the  sheriff  of  Chilton  county  while  be- 
ing used  by  J.  H.  Reeves  and  another  to 
transport  a  large  <iuanttty  of  prohibited  liq- 
uors through  that  county.  The  appellant, 
claimant,  asserted  its  unqualified  ownership 
of  the  car,  and  that  the  use  of  the  car  on 
this  occasion  was  an  wholly  unauthorized 
appropriation  of  the  car.  The  testimony  was 
tak^i  before  the  register,  the  court  consid- 
ering the  cause  upon  the  written  evidence 
thus  taken. 

[1,2]  The  evidence  established  appellant's 
ownership  of  the  car.    The  evidence  was  also 
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conduslTe  to  these  ^ecta;  0%at  neltber 
Reeves  nor  his  companion  was  an  agent  or 
mavioyi  of  the  appellant,  and  that  Reeves 
to<A  the  sew  car.  Just  received,  from  in 
front  of  appellant's  place  of  business  In 
Montgomery,  without  the  consent,  notice,  or 
knowledge  of  the  owner  of  the  car  or  of  any 
agent  or  representative  of  the  owner.  The 
positive  evidence  of  Beall  and  Finney,  Oie 
former  general  manager  and  the  latter  a 
salesman  of  the  appellant,  is  to  the  effect 
that  they  did  not  "know  or  have  any  knowl- 
edge of  Reeves'  or  his  companion's  unlaw- 
ful purpose  to  use  tbe  car  In  the  transporta- 
tion of  prohibited  liquors,  and  did  not  au- 
Qiorize  or  sanction  such  appropriation  of  the 
car.  Reeves  testified  that  he  took  the  car 
m  his  own  unaided  initiative  and  without 
any  authority  whatsoever,  niese  features 
of  the  testimony  of  the  named  witnesses 
were  uncontradicted ;  and,  unless  its  cred- 
ibility was  destroyed  by  other  evidence,  sub' 
mitted  by  the  state,  forbade  the  condemna- 
tlon  of  this  car  under  the  act  cited ;  for  it  has 
been  decided  in  State  v.  Hughes,  82  South. 
104,  and  in  Maples  v.  State,  82  South.  183, 
that  the  act  does  not  contemplate  the  con- 
demnation of  property  of  those  who  do  not 
aid  or  assist  In  the  imlawful  tran^iorting 
of  liquors,  or  who  are  not  chargeable  with 
notice  or  knowledge  that  their  property  Is 
to  be  used  for  such  tmlawful  purijose.  The 
dOfCtrine  of  the  Hughes  Case  has  been  fol- 
lowed in  State  ex  rel.  v.  One  Lexington  Au- 
tomobile, 84  South.  297,  and  State  ▼.  C^nes- 
white,  84  South.  813.  We  do  not  find  that 
the  iwsitive  evidence  Indicated  has  been  so 
far  reflected  upon  by  evidence  introduced 
by  the  state  as  to  neutralize  its  effect  to 
exonerate  this  car  from  condemnation  as 
contraband.  Indeed,  the  according  of  an  ef- 
fect to  the  state's  evidence  to  definitely  con- 
tradict features  of  the  testimony  of  Beall 
and  Finney  would  not  Jtistii^  the  disbelief 
of  their  positive  evidence  of  a  wholly  un- 
authorized and  tortious  appropriation  of  the 
car  foy  Reeves.  It  cannot  be  concluded  that 
the  appellant  or  its  agents  were  derelict  in 
their  duty  between  the  time  the  car  was 
missed  from  their  place  of  business  in  Mont- 
gomery and  its  seizure  by  the  sheriff,  on  the 
same  date,  in  Chilton  county.  The  Interest 
ot  appellant's  agents,  and  the  incurring  of  ex- 
pense by  the  appellant,  in  the  defense  of 
Reeves,  for  this  violation  of  the  prohibition 
laws,  and  their  failure  to  take  any  steps  to 
prosecute  Reeves  for  taking  the  car  on  the 
occasion  in  question,  are  not  necessarily  in- 
consistent with  the  entire  Innocence  of  the 
appellant  and  of  its  agents  in  respect  of  the 
use  of  the  car  for  the  unlawful  enterprise 
upon  which  Beeves  embarked.  A  careful 
consideration  of  tiie  whole  evidence  requires 
the  amduaion  that  the  car  was  not  doe  to 
be  condemned;    and  that  the  order  of  oon. 


»ForatlMri 


I SM  sun*  topic  and  KBT-NXIHBBS ID  all  Kv-Numbered  DlaBsteand  Index!* 


Digitized  by 


Google 


476 


85  SOUXHBBN  BBPORTEB 


demnatlon  and  sale  waa  laid  in  error.  It  la 
reversed.  A  Judgment  will  be  here  rendered, 
directing  the  sheriff  of  Chilton  county  to  de- 
Urer  the  car  described  In  the  pleadings  to 
the  appellant  at  Clanton. 
Reversed  and  rendered. 

ANDERSON,   0.   J.,   and    BOUBRYIIiLE) 
and  THOMAS,  JJ.,  concor. 


(204  Ala.  261) 

FAMBROUQH  V.  TOWNSON.    (6   DIv.  68.) 
(Supreme  Coart  of  Alabama.   May  20,  1920.)  ' 

1.  Contracts  «=>!  17(5)— Agreement  not  to  on- 
gage  in  barber  business  In  certain  town  held 
not  in  restraint  of  trade. 

Agreement  by  seller  of  I>arber  shop  not  to 
engage  in  the  barber  shop  business  in  competi- 
tion with  buyer  in  certain  town  held  not  TOid 
as  in  restraint  of  trade. 

2.  SpeoMo  performanoe  iSaB97  (2)— Nonpay- 
ment of  price  Infttallmaat  will  not  defeat 
where  money  tendered. 

In  suit  by  buyer  of  barber  shop  business 
against  seller  for  specific  performance  of  agree- 
ment not  to  engage  in  the  barber  shop  business 
in  certain  town,  it  was  no  defense  that  buyer 
had  failed  to  malce  final  payment  on  purchase 
price  at  time  of  filing  of  bill,  where  seller  had 
refused  payment  thereof  tendered  by  buyer, 
and  where  buyer,  in  Inll,  offered  to  do  equity. 

3.  Speolflo  performance  «=>I30— Conrt  may  re- 
quire that  equity  be  done  aa  Mndltioa  to  re- 
lief. 

In  suit  for  spedfic  performance,  the  eban* 
eery  court  has  the  power  to  require  that  equity 
be  done  as  a  condition  precedent  to  relief. 

4.  Evidence  «=»4I9(  13)— Parol  evidence  of  the 
full  consideration  for  price  held  admissible. 

Where  written  contract  of  sale  of  barber 
shop  failed  to  show  that  the  full  consideration 
for  purchase  price  was  the  purcliase  of  the 
barber  shop  and  the  good  will  of  the  business, 
parol  evidence  thereof  held  admissible. 

Appeal  from  Circuit  Court,  Blount  (bounty; 
O.  A.  Steele,  Judge. 

BUI  by  D.  E.  Townson  against  M.  T.  Fam- 
brougb,  to  specifically  enforce  a  contract  not 
to  engage  in  business,  by  mandatory  Injuncr 
tlon.  Decree  for  complainant,  and  respond- 
ent appeals.    Affirmed. 

Bill  by  appellee  against  appellant,  seek- 
ing to  restrain  the  respondent  from  the  oper- 
ation of  a  barber  shop  In  the  town  of  One- 
onta,  Ala.,  in  violation  of  an  agreement  to 
tliat  effect  entered  into  between  the  parties 
January  16,  1919. 

The  bill  as  amended  avers.  In  substance, 
that  tbe  complainant  purchased  the  barber 
shop,  with  all  the  articles  connected  there- 
with, from  the  respondent  for  $750,  and  as  a 
part  of  the  contract  of  purchase  the  respond- 


ent agreed  that  be  would  not  establish,  or  be 
concerned  in  the  establishment  or  operation 
of,  any  other  barber  shop  In  Oneonta,  ex- 
cept that  of  complainant's;  and  tliat  he  haa 
violated  said  contract  and  is  now  operating 
another  shop  in  said  town,  with  bis  brotlter, 
without  complainant's  consent  It  Is  further 
averred  that  at  the  time  of  the  filing  of  the 
bUl  there  was  one  note  for  $50,  remaining 
balance  due,  which  had  not  been  paid,  but 
that  respondent  had  agreed  with  complain- 
ant, before  Its  maturity,  to  extend  the  time  of 
payment;  that  since  the  commencement  of 
this  suit  the  complainant  has  tendered  the 
amount  of  said  note,  with  Interest  and  attor- 
ney's fees,  to  respondent,  which  tender  has 
been  refused,  and  complainant  has  paid  said 
sum  Into  court,  agreeing  to  pay  whatever 
amount  this  court  might  find  to  be  due. 

There  were  demurrers  to  the  bUl  as  amend- 
ed for  want  of  equity,  and  that  the  bill  shown 
complainant  had  not  complied  with  his  part 
of  the  contract,  and,  further,  an  offer  to  pay 
the  note  after  the  filing  of  the  bill  is  too  late ; 
and  tjiat  the  bill  shows  the  agreement  ia 
void  as  against  public  policy.  The  demur- 
rers were  overruled. 

Respondent  answered  the  bill,  denying  the 
agreement  not  to  engage  in  business  was  a 
part  of  the  consideration  of  the  contract,  bat 
admitted  that  he  was  engaged  In  operating 
a  barber  shop  in  Oneonta,  and  that,  while 
he  signed  some  paper  in  regard  to  the  sale 
of  hla  barber  shop,  it  was  after  the  sale  was 
made,  and  not  a  part  thereof,  and  that  sndi 
contract  was  therefore  void ;  further,  a  note 
of  $50  was  past  due  and  unpaid  at  the  tlnae 
the  bill  was  filed,  and  that  he  did  not  es- 
tablish a  barber  shc^  until  after  ttils  note 
became  due.  Respondent  further  avers  that 
the  town  of  Oneonta  will  support  more  than 
one  barber  shop,  and  that  sudi  contract  is 
therefore  void. 

The  testimony  was  heard  orally  before  the 
court.  The  testimony  for  complainant  sup- 
ported the  averments  of  the  bill  to  the  effect 
that  he  bought  out  the  barber  shop  and  busi- 
ness of  respondent,  and  as  a  part  of  the  con- 
sideration of  $750  respondent  agreed  that  he 
would  not  engage  In  such  buBiness  in  the 
town  of  Oneonta  except  in  complainanfa 
shop,  and  at  the  same  time  signed  the  follow- 
ing agreement: 

"By  the  consideration  of  $750.00  I  hereby 
agree  to  D.  E.  Townson  that  I  will  not  establish 
or  be  concerned  in  the  establishment  or  optm- 
tion  4>f  any  other  barber  shop  except  Us  in 
Oneonta,  this  15tli  day  of  January,  1918.  M.  T. 
Fambrough." 

The  testimony  shows  that  $000  was  paid 
in  cash  to  respondent,  and  three  notes  execut- 
ed for  the  balance — all  of  which,  except  the 
note  for  $60  due  April  Ist,  which  time  Te- 
spondent  had  extended,  had  been  paid  at  the 
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time  of  the  filing  of  tlie  blU.  It  is  further 
shown  that  complainant  had  tendered  the 
unoont  due,  and  upon  respondent's  refusal 
to  accept  the  sum  was  paid  Into  court  Com- 
plalnant  further  showed  that  the  shop  flx- 
tnres  and  articles  alone  were  not  of  the  value 
of  $750,  but  that  $500  would  be  a  fair  price 
aside  from  good  will  of  the  business.  Re- 
spondent admitted  signing  the  foregoing  writ- 
ing, but  denied  its  execution  at  the  time  of 
sale,  insisting  it  was  snbeeqnent  thereto^  and 
without  consideration.  ResxKmdent  further 
denied  agreeing  to  extend  the  time  of  pay- 
ment of  the  note  due  April  iat,  and  insisted 
that  the  contract  was  void.  Respondent  ob- 
jected to  complainant's  evidence  to  the  effect 
that  the  writing  formed  a  part  of  the  con- 
tract of  purchase. 

There  was  final  decree  for  complainant, 
from  which  respondent  prosecutes  this  ap- 
peal. 

Ward,  Nash  &  Fendley,  of  Oneonta,  for  ap> 
pellant 

Rnssen  ft  Johnson,  of  Oneonta,  for  ap- 
pellee. 

GARDNER,  J.  [1]  Complainant  seeks  spe- 
dflc  performance  of  a  contract — thesubstanoe 
of  which  appears  In  the  foregoing  state- 
ment of  the  case — ^by  means  of  injunctive 
process  to  prevent  its  violation.  The  agree- 
ment on  the  part  of  respondent  not  to  engage 
in  the  barber  shop  business  in  competition 
wiOi  complainant  is  limited  to  the  town  of 
Oneonta,  and  under  the  repeated  dedslona 
of  this  court  is  not  void  as  in  restraint  of 
trade.  Smith  v.  Webb,  176  Ala.  686,  58 
South.  913,  40  L.  R.  A.  (N.  S.)  1191.  This  au- 
thority fully  sustains  the  validity  of  the  con- 
tract here  sought  to  be  enforced. 

[2,1]  Much  stress  is  laid  in  argument  of 
counsel  for  appellant  upon  the  fact  that  one 
note  for  $50  due  by  complainant  to  respond- 
ent had  not  been  paid  at  the  time  of  the  filing 
of  the  bill.  But  if  complainant's  evidence  is 
to  be  accepted,  it  discloses  a  good  excnae 
therefor.  The  bill  offers  to  do  equity,  and  in 
cases  of  this  character  the  chancery  court 
has  the  power  to  require  that  equity  be  done 
as  a  onditlon  precedent  to  relief.  This  in- 
sistence is  therefore  without  merit.  Zirkle 
V.  BaU,  171  Ala.  568,  54  South.  1000.  There 
is  nothing  in  the  cose  of  Ck>oper  v.  Cooper, 
201  Ala.  477,  78  South.  383,  which  at  all  mlU- 
tates  against  this  conclusion. 

[4]  The  instrument  very  clearly  did  not 
set  out  the  mtlre  contract,  in  that  it  failed  to 
show  that  the  full  consideration  for  the  $750 
was  the  purchase  of  respondent's  barber  shop 
and  the  good  will  of  the  business;  and  per- 
mitting this  to  be  done  by  parol  proof  did 
not  ccmtravrae  any  rule  of  evidence.  Ha- 
maker  v.  Coons,  117  Ala.  eOQ,  23  South.  665 ; 
Vandegrift  v.  Abbott,  75  Ala.  487;  Smith  v. 
Bice,  56  Ala.  417;   3  Mayf.  Dig.  563  et  seq. 
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There  is  proof  showing  that  reqxMident 
was  reminded  of  this  agreement  at  the  time 
preparations  were  begun  and  expenditures 
made  by  him  for  another  shop.  We  find  noth- 
ing in  the  record  indicating  that  it  would  be 
inequitable  or  unjust  to  have  the  agreement 
specifically  enforced,  but  rather  the  contrary 
appears.  The  chancellor  correctly  awarded 
complainant  relief,  and  his  decree  will  be 
here  affirmed. 

Afllirmed- 

ANDERSON,  a  Jn  and  8AXBB  and 
BROWN,  JJ.,  concur. 


CORONA  COAL  CO.  v. 
(6  DIv.  39.) 


(2MAIa.m) 
HOOKEa 


(Saprema  Court  of  Alabama.    April  22, 1920.) 

1.  Waters  and  wator  courses  «=:>67— Coal  com- 
pany iiaMe  for  overflow  deposits  planed  ia 
tributaiy  stream. 

A  landowner  conid  recover  for  damages  to 
his  land  by  overflow  deposits  of  coal  dust  and 
d6bris  from  defendant  coal  company's  mine,  al- 
though Bach  deposits  were  not  placed  directly 
in  the  stream  which  flowed  through  plaintifrs 
land,  bat  in  a  tributary  stream. 

2.  Pleading  4=935— Averment  of  negllgeooe  !■ 
permitting  deposits  on  lands,  complaint  being 
bottomed  on  nuisance,  surplusage. 

Complaint  of  landowner  against  coal  com- 
pany for  injuries  through  overflow  deposits  of 
coal  dust  and  debris  from  its  mine  held  bot- 
tomed on  nuisance,  and  not  on  negligence; 
averment  in  closing  paragraph  that  damages 
were  proximate  consequence  of  negligence  and 
wrongs  previously  enumerated  being  surplusage 
and  not  required  to  be  proven. 

3.  Evidence  «s»l57(5)  —  Testimony  whether 
plaintiff,  complaining  of  overflows,  had  applied 
for  raduotion  of  assessment,  properly  ex- 
dndBd. 

In  an  action  for  injaries  to  plaintUTs  land 
through  defendant  coal  company's  overflow  de- 
posits of  coal  dust  and  other  debris,  testimony 
of  a  witness  as  to  whether  or  not  plaintiff  had 
made  application  to  the  taxing  board  to  have 
IiiB  assessment  reduced  for  the  past  two  years 
held  properly  excluded  on  plaintiff's  objection. 

4.  Wsftera  and  water  eouraes  ft=>76— Landowa* 
or,  oomplaining  of  overflow  deposits,  may  ro- 
oover  for  pollution  of  stream. 

Where  plaintiff  alleged  that  the  stream 
flowing  through  his  land  was  polluted,  to  ren- 
der it  aseless  for  watering  stock  and  other  pur- 
poses, by  defendant  coal  company,  and  there 
was  evidence  from  which  it  conid  be  found  that 
such  pollution  would  depreciate  the  market 
value  of  plaintliTs  farm  land,  he  was  not  lim- 
ited in  his  recovery  from  the  coal  company  to 
damages  to  the  land  caused  by  overflow  de- 
posits on  it  of  coal  dust  and  other  debris. 
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(Ala. 


Ai^peal  from  Circuit  Court,  Walker  Cotin- 
ty ;  J.  J.  Onrtis,  Judge. 

Action  by  John  B.  Hooker  asalnat  the  Cor- 
ona Coal  Company  for  damages  to  land  by 
overflow,  etc  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Transferred  from 
Court  of  Appeals  under  Acts  Idll,  p.  450,  |  6. 
Affirmed. 

Count  1  of  tbe  complaint  is  as  follOTn: 

Flaintiff  daims  of  the  defendant  the  sum  of 
*  *  *  damages,  for  that  the  defendant  was 
operating  a  coal  mine  or  mines  and  a  coal 
washer  in  connection  therewith  during  the  time 
of  the  grieTances  herein  complained  of,  and  ia 
at  present  operating  the  same  at  or  near  the 
town  of  Townly,  Ala.,  in  Walker  comity,  and 
that  daring  said  time  the  plaintiff  was  and  now 
is  the  owner  and  in  pOBsession  of  the  follow- 
ing lands  in  Walker  county,  Ala.:  All  that  part 
of  the  W.  )i  of  S.  B.  ^  in  section  16,  town- 
ship 14,  and  range  8,  whidi  lies  east  of  Lost 
creek.  And  that  near  the  location  of  the  de- 
fendant's said  mines  and  coal  washer  there  is 
a  large  stream  of  water  known  as  Lost  creek, 
which  runs  in  a  southerly  direction  from  de- 
fendant's said  mines,  and  by  and  throngh  the 
lands  of  the  plaintiff.  That  another  stream  or 
streams  of  water  run  from  or  near  defendant's 
said  mines  and  into  Lost  creek,  and  that  said 
Lost  creek  overflows  its  banks  at  intervals  and 
runs  over  the  lands  of  the  plaintiff  as  herein- 
after set  out.  And  plaintiff  alleges  that  before 
the  commencement  of  the  action  defendant's 
servants  and  agents,  acting  within  the  line  and 
scope  of  their  employment,  dumped  or  placed 
or  caused  to  be  placed  or  be  large  quantities 
gf  coal,  coal  dust,  coal  slack,  cinders,  and  other 
debris,  from  said  coal  mine  or  mines  and  coal 
washer  into  said  Lost  creek,  or  so  near  same, 
where  said  matters  w{ere  washed  or  carried  into 
said  Lost  creek  in  large  quantities  by  said 
stream,  leading  from  or  near  defendant's  said 
mine  or  mines  into  Lost  creek.  And  plaintiff  al- 
leges that  by  reason  of  said  debris  being  washed 
or  carried  into  said  Lost  creek  as  aforesaid  the 
channel  to  same  became  filled,  dogged,  or  chok- 
ed, and  the  same  impedes  the  flow  of  water 
therein,  and  causes  said  creek  to  more  ceadyOy 
overflow  its  banks  and  the  lands  of  the  plaintiff. 
The  water  of  said  creek  is  thereby  polluted  and 
made  black  and  filthy  and  rendered  useless  for 
domestic  use  and  for  stock  and  other  purposes. 
And  plaintiff  alleges  that  the  said  creek  over- 
flowed its  banks  and  the  lands  of  the  plaintiff  on 
or  about,  to  wit,  the  30th  day  of  January,  1918, 
thereby  carrying  and  depositing  large  amounts 
of  coal,  coal  dust,  coal  daek,  slate  cinders,  and 
other  debris  from  said  mines  or  mine  and  coal 
washer  onto  the  lands  of  plaintiff,  tl^ereby  mak- 
ing said  lands  more  wet,  greatly  injuring  and 
damaging  said  lands,  making  them  less  valuable 
for  farming  purposes  and  pasturage.  Said 
lands  are  thereby  made  less  productive  and 
are  permanently  injured,  thereby  destroying  and 
injuring  large  amounts  of  crops  growing  on 
said  lands,  and  injuring  and  destroying  the  in- 
gress and  egress  to  said  lands,  and  filling  the 
fords  and  other  passageways  across  and  over 
said  creek,  and  thereby  making  them  practical- 
ly impassable.  And  plaintiff  alleges  that  he 
suffered  said  damages  by  reason  and  as  a  prox-  I 


imate  consequence  ef  the  negligence  and  wrong* 
of  said  servants  or  agents  of  the  defendant 
a*  aforesaid,  in  negligently  or  anlawfuUy  en*- 
log  the  same  am  aforesaid. 

A.  F.  rite,  of  Jasper,  for  appellant. 
Ray  ft  Cooner,  of  Jasper,  for  appdlee. 

GARDNER,  J.  The  cause  of  action  suffi- 
ciently appears  by  reference  to  count  1  of 
the  complaint,  which  will  be  set  out  in  tbe 
report  of  the  case.  Tbe  second  and  third 
counts  are  Identical  with  the  first,  with  the 
exception  of  different  dates  being  ^own  con- 
cerning the  overflow  on  the  land.  The  cause 
was  tried  upon  the  Joinder  of  general  issue 
upon  these  three  counts.  It  is  to  be  noted 
that  these  counts  show  that  the  stream  of 
water  known  aa  Lost  creek  flows  through  the 
plaintiff's  land,  and  that  coal  dust  and  other 
debris  from  defendant's  mine  and  coal  wash- 
er were  not  placed  directly  Into  Lost  credc 
by  the  defendant,  but  into  a  nearby  stream, 
leading  from  the  defendant's  mlnea,  flowing 
into  Lost  creek. 

[1]  It  Is  Insisted  that  tbe  demnrrer  taking 
the  point  that  no  cause  of  action  was  stated, 
because  the  complaint  shows  that  tbe  dfibrla 
was  not  placed  in  Lost  creek,  should  have 
been  sostaiued.  We  think  It  needs  no  discus- 
sion to  show  that  this  insistence  is  without 
merit.  Tntwiler  Coal,  Coke  &  Iron  Co.  v. 
Nichols.  146  Ala.  364.  39  Sooth.  762, 119  Am. 
St.  Rep.  34.  That  there  was  sufficient  evi- 
dence to  sustain  every  material  averment  of 
tact  set  forth  In  the  complaint  does  not  sean 
to  be  questioned  upen  this  appeal. 

[2]  It  is  strenuously  insisted,  howev«,  that 
the  defendant  was  oitltled  to  the  affirmative 
charge  on  account  of  the  fallnre  of  proof  of 
any  negligence  on  the  part  of  the  defendant, 
and  that  there  was  a  fatal  variance  between 
the  allegations  and  the  proof.  1%Jb  leads  to 
a  construction  of  the  complaint.  The  aver- 
ments of  fact  set  forth  therein  dearly  dis- 
close that  the  plaintiff  sought  damages  for 
the  Injurious  consequences  resulting  from  a 
nuisance,  and  that  in  the  case  as  stated  the 
negligence  of  the  defendant  was  not  an  es- 
sential element.  The  word  "negligence"  or 
"negligently"  does  not  appear  In  the  com- 
plaint, except  in  the  last  paragraph  tbereot 
Tbe  complaint  Itsdt  contains  no  charge  of 
negligent  conduct,  bat  tbe  pleader  In  tbe 
closing  paragraph  merely  averred  that  tbe 
damages  were  a  proximate  consequence  of 
negligence  and  wrongs  previously  eninnerat- 
ed.  It  therefore  appears  that  the  cause  of 
action  was  entirely  sufficient  and  complete 
without  the  addition  of  this  last  paragraph. 
Tutwiler  Coal,  etc.,  Co.  v.  Nichols,  supra; 
Savannah,  etc.,  Ry.  Co.  r.  Boford,  106  Ala. 
303,  17  South.  395 ;  Llndsey  t.  Sa  Rwy.  Co., 
149  Ala-  349,  43  South.  139;  Harris  ▼.  Ran- 
dolph Lbr.  Co.,  175  Ala.  148,  57  South.  453; 
Alabama  Western  Ry.  Co.  r.  WUaon.  1  Ala. 
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App.  306,  86  fSontta.  8S2.  In  fba  Baford  Case, 
supra,  it  was  held  that  the  aTerments  of  the 
complaint  in  regard  to  negligence  should  be 
rejected  as  mere  surplusage,  which  language 
Is  quoted  in  IJndsey  t.  So.  Bwy.  Co.,  supra, 
where  it  was  again  held  that  the  averment 
of  negligence  was  unnecessary.  The  words 
"negligence"  and  "negligently,"  found  In  the 
last  paragraph^  of  the  complaint,  therefore, 
constitute  surplusage,  which  need  not  be 
proven.  Speaking  to  this  question  this  court. 
In  Prestwood  v.  McGowan,  148  Ala.  475,  41 
South.  779,  said: 

"Greenleaf  states  that  'surplasage  need  not 
be  proved,'  and  that  'the  term  "sarplnsage" 
comprehends  whatever  may  be  stricken  from 
the  record  wlthoat  destroying  the  plaintiff's 
right  of  action:  as  if,  for  example,  in  luing 
the  defendant  for  a  breadi  of  warranty  npon 
the  sale  of  goods,  he  shonid  set  forth,  not  only 
tliat  the  goods  were  not  such  as  the  defend- 
an.t  warranted  them  to  be,  bat  that  the  de- 
fendant well  knew  that  they  were  not'  1 
Greenleaf  on  Evidence  (16th  Ed.)  {  61.  And 
he  defines  a  variance  to  be  'a  disagreement 
between  the  allegation  and  the  proof,  in  some 
matter  which,  hi  point  of  law,  is  essential  to 
the  diarge  or  daim,  *  *  *  or  to  have  be- 
come so  by  being  inseparably  connected,  by  the 
mode  of  statement  with  that  which  is  essen- 
tlaL'" 

TtM  case  of  A.  O.  S.  B.  R.  Co.  r.  McFarlln, 
174  Ala.  637,  66  South.  989,  and  authorities 
there  cited,  clearly  demonstrate  there  was  no 
fatal  variance.  The  affirmative  charge  was 
fher^ore  propeily  refused.  Of  course,  it  is 
recognized  that  negligence  may  be  constitut- 
ed a  material  part  of  the  complaint,  and  this 
Goort  so  construed  the  last  count  of  the  com- 
plaint In  Ala.  Fuel  &  Iron  Co.  v,  Vaughn,  83 
South.  323. 

Appellant's  coimsel  lays  much  stress  on  the 
recent  case  of  Jones  v.  Tenn.  Coal  ft  Iron  Co., 
a02  Ala.  381,  80  South.  463;  but  the  question 
here  considered  was  not  there  presented. 
The  substance  of  the  holding  is  foimd  stated 
in  the  language  of  the  opinion,  which  pointed 
out  that  every  issue  presented  by  the  evi- 
dence was  sabmitted  to  the  Jury  under  counts 
1  and  2,  charging  the  maintenance  of  a  nui- 
sance. 

[S]  We  do  not  think  there  was  reversible 
error  in  sustaining  the  objection  of  plaintiff 
to  the  question  propounded  to  the  witness 
Hooker,  as  to  whether  or  not  the  plaintiff 
had  made  application  to  the  taxing  board  to 
have  the  assessment  on  his  land  reduced  for 
the  past  two  years. 

[41  Nor  was  there  error  in  refusing  diarge 
16.  requested  by  the  defendant,  to  the  tf  ect 
that  the  plaintiff  was  only  entitled  to  collect 
such  damages  as  were  caused  by  the  deposit 
upon  the  land  by  the  overflow  mentioned. 
Plaintiff  alleged  that  the  stream  flowing 
throu^  his  land  was  polluted  to  such  an  ex- 


tent as  to  render  It  useless  for  watering  stock 
and  other  purposes,  and  there  was  evidence 
from  which  the  Jury  could  Infer  that  sncb 
pollution  of  the  stream  would  have  a  d^re- 
ciatlng  effect  on  the  market  value  of  the  farm 
land.  This  diarge^  therefore,  placed  too  nar- 
row a  limitation  upon  recoverable  damages. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  appealed  from  will  accord- 
ingly be  affirmed. 

Affirmed. 


ANDERSON,    C,    3^ 
OJUOICAS,  JJ.,  concur. 


and    SAYRB    and 


CORONA  COAL  CO.  v. 
<6  Div.  67.) 


(304  A.la.  223) 

KiNa 


(Supreme  C!oart  of  Alabama.    May  20,  1020. 
Bebearing  Denied  Jnne  30,  1920.) 

1.  Waters  aad  water  ooarsss  «=>77— Datss  of 
overflow  of  iaad,  leaving  Injurions  deposits, 
iBBatoriaL 

In  an  action  sgainst  a  eoal  company  for 
injuries  to  land  by  overflow  deposits  of  eoal 
dust  and  debris,  where  the  exact  dates  of  sep- 
arate overflows  alleged  in  counts  of  the  com- 
plaint other  than  the  first  were  afleged  under 
a  videlicet,  defendant  company  was  not  entitied 
to  the  affirmative  charge,  became  the  exact 
dates  of  the  overflows  were  not  established 
by  proof. 

2.  Watem  and  water  courses  «=>76— Damages 
rdcovarable  where  mine  washer  overflows  rw. 
dered  ford  Impassable. 

There  being  evidence  that  overflows  from 
washer  operated  by  defendant  coal  company 
rendered  impassable  a  ford  used  by  plaintiff 
landowner,  reqoiring  iiim  to  go  out  of  his  way 
to  reach  a  market,  thereby  affecting  the  value 
of  his  land,  an  inBtniction  that  he  could  recover 
nothing  on  account  of  the  filling  of  the  ford 
was  properly  ref osed. 

Appeal  from  C!lrcnlt  Court,  Walker  Coun- 
ty;  J.  J.  Curtlss,  Judge. 

Action  by  J.  H.  King  against  the  (3orona 
Coal  Company  for  damages  to  land  by  over- 
flow. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

For  the  pleadings  in  this  case,  see  the  re- 
port of  the  case  of  Corona  Coal  Co.  v.  Hook- 
er, 86  South.  477. 

A.  F.  Fite,  of  Jasper,  for  appellant 
Bay  ft  Cooner,  of  Jasper,  tor  appellee. 

6ABDNER,  J.  This  appeal  is  from  a 
Judgment  rendered  In  favor  of  appellant 
against  appellee  for  damages  to  plaintiff's 
land,  alleged  to  have  been  cadsed  by  dei)08- 
Its  of  coal  dost  and  other  debris  which 
came  from  a  washer  operated  by  defendant 
at  its  coal  mine ;  said  debris  filling  the  creek 
that  flowed  through  plaintiff's  land,  causing 
the  land  to  be  overflowed,  and  rendering  the 
water  unsuitable  for  any  domestic  purposes. 
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88  SOUTHESN  REPOBTEB 


A  veiy  stmilar  caiun  against  thia  appe- 
lant has  been  recently  determined  by  this 
court— Corona  Coal  Co.  v.  Hooker,  86  South. 
477,  at  present  term — and  sereral  of  the  as- 
signments at  error  here  presented  were  there 
decided  adversely  to  appellant,  and  in  answer 
thereto  we  merely  mal^e  reference  to  that 
authority. 

[1]  There  are  two  Questions  of  minor  Im- 
portance, not  treated  In  that  case,  which  we 
will  briefly  consider  here.  The  first  count  of 
the  complaint  appears  to  be  practically  a 
duplicate  of  that  which  appears  In  the  state- 
ment of  the  case  In  Corona  Coal  Ca  t. 
Hooker,  supra.  There  were  other  counts, 
adopting  the  language  of  the  first,  but  plac- 
ing the  dates  of  the  several  overflows  at  dif- 
ferent periods — all  of  which,  however,  were 
within  the  period  of  one  year  next  preceding 
the  filing  of  this  suit  The  Insistence  is 
made  that  the  affirmative  charge  was  due 
because  of  the  fact  that  the  exact  dates  of 
the  overflows  alleged  In  these  counts  were 
not  established  by  the  proof.  These  dates 
were  alleged  under  a  videlicet,  and  the  exact 
date  of  the  overflow  was  not  a  matter  of  im- 
portance. This  insistence  Is  therefore  with- 
out merit  Henry  v.  McNamara,  114  Ala. 
107,  22  South.  428 ;  Corona  Coal  Co.  v.  Bry- 
an, 171  Ala.  86,  64  South.  622,  Ann.  Cas. 
191SA,  878;   4  I<Iayf.  Dig.  454. 

[2]  There  was  proof  tending  to  show  that 
a  certain  ford  of  the  creek  near  the  plain- 
tiff's land  was  rendered  impassable  on  ac- 
count of  these  overflows.  This  ford  was  on 
a  road  Icnown  as  the  Settlement  Boad, 
which  had  been  used  by  the  public  for  some 
25  years,  and  also  used  by  the  plaintiff  for 
Ingress  and  egress  to  his  farm.  The  proof 
also  tended  to  show  that  the  rendering  of 
this  ford  Impassable  required  the  plaintiff 
to  go  some  distance  out  of  his  way  to  reach 
a  market  From  this  evidence  the  Jury 
could  have  inferred  that  such  condition  of 
affairs  affected  the  value  of  plaintiff's  land, 
and  therefore  charge  8,  requested  by  the  de- 
fendant, to  the  effect  that  plaintiff  could  re- 
cover nothing  on  account  of  the  ford  of  the 
creek  being  filled,  was  properly  refused. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

ANDEBSON,  C  J.,  and  SAYBB  and 
BBOWS,  JJ.,  concur. 


(an  Ala.  224) 

CORONA  COAL  CO.  v.  WRIGHT. 
(6  Div.  38.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

Appeal  from  Circuit  Court,  Walker  County; 
J.  J.  Curtis,  Judge. 


Action  by  Amds  Wright  against  the  Corona 
Coal  Company  for  damage  to  land  by  over- 
flow, etc.  From  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

A.  F.  Fite,  of  Jasper,  for  appellant 
Bay  tt  Cooner,  of  Jasper,  for  appellee. 

FEB  CCBIAM.  The  Judgment  of  the  eonrt 
below  la  affirmed,  upon  the  authority  of  Corona 
Coal  Co.  V.  Hooker,  85  Soatfa.  477,  this  day 
decided. 

Affirmed. 

ANDERSON,  O.  J.,  and  8ATBH,  OABD- 
NEB,  and  THOMAS,  JJ.,  concur. 


(IM  Ala.  IK) 
8PURQE0N  &  DOZIER  CO.  V.  MoCAU- 
(6  Div.  52.) 

(Supreme  Court  of  Alabama.    Bfay  18,  1920. 
Behearing  Denied  June  80,  1920.) 

1.  AsslgnmeRts  «=»I2I— Complaint  showiai 
plaintiff  to  bo  meraly  atslgae*  of  oaasa  ef 
action  for  oonverslon  held  demdrrable. 

Complaint  alleging  that  defendant  convert- 
ed goods  ovnied  by  tlilrd  party,  that  plaintiff 
acquired  the  third  party's  interest  in  the  goods 
subsequent  to  conversion,  and  that  plaintiff 
owned  the  cause  of  action  against  defendant 
held  demurrable,  in  that  it  showed  on  its  face 
that  plaintiff  was  the  assignee  of  a  mere  cause 
of  action  on  wliich  he  could  not  sne  in  his  own 
name,  under  Code  1907,  {  2489. 

2.  Pleading  «=334  (4)— Complaint  eonstraed 
against  pleader  on  demnrrer. 

Complaint  must  be  construed  against  pleU- 
er  on  demurrer. 

Appeal  from  Circuit  Court,  Jeffarson  Coun- 
ty;   John  C.  Pugh,  Judge. 

Action  by  J.  G.  McCall  against  the  Spor^ 
geon  &  Dozier  Conq>any,  a  partnership,  tor 
breach  of  contract.  Judgment  for  the  {dain- 
tiff,  and  the  defendant  appeals.  Bevorsed 
and  remanded. 

Count  B  of  the  complaint  is  as  follows : 

Plaintiff  claims  of  the  defendant  the  som  of 
^,000  as  damages  for  that  heretofore,  to  wit 
a  short  time  prior  to  November  8, 1916,  plaintiff 
had  purchased  for  the  Napier -McCall  Company, 
at  that  time  a  corporation,  and  of  wliicfa  plaintiff 
was  a  stoclcholder  and  an  active  officer,  from 
Henry  F.  Allen,  San  Francisco,  CaL,  two  ears 
of  blackeyed  peas  comprising,  to  wit,  990,921 
pounds,  for  and  at  the  price  of  $4,771.12,  idna 
the  freight  rate  to  Birmingham,  Ala.,  said  peas 
to  be  sliipped  to  said  Napier-McColl  Company  at 
said  Birmingham,  drafts  for  the  price  of  each 
car  to  be  attached  to  the  bills  of  lading  of  said 
cars  and  drawn  on  Napier-McCall  Company, 
and  sent  to  Birmingham  for  collection;  that 
it  was  the  agreement  that,  when  the  said  drafts 
and  bills  of  lading  were  presented  to  Napier- 
McCall  Company,  they  were  to  pay  same  and 
thereby  receive  the  bills  of  lading,  and  after 
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paying  the  freight  charges  take  charge  of  said 
peas;  that  the  Napier-McGall  Company  at  that 
time  was  engaged  in  a  general  brokerage  busi- 
ness and  jobbing  bnsiness,  and  vas  engaged  in 
baying  and  reselling  staple  products  needed 
on  the  market,  which  fact  was  known  to  the  de- 
fendant; that  the  aforesaid  peas  were  duly  con- 
ngned  and  shipped  to  said  Napier-McCall  Com- 
pany at  Birmingham,  and  drafts  on  it  for  the 
price  of  the  peas  attached  to  the  bills  of 
lading  sent  to  Birmingham  for  collection;  and 
that  said  peas  and  drafts  arrired  in  Birmingham 
on  or  about  November  6,  1916.  Plaintiff  avers: 
That  on  or  about  November  6,  1916,  when  said 
drafts  and  said  peas  had  readied  Birmingham, 
he,  acting  for  and  on  behalf  of  Napier-McCall 
Company,  and  the  defoidant,  entered  into  the 
following  oral  agreement:  That  the  defendant 
should  pay  the  drafts  and  freight  charges,  store 
the  peas  in  a  warehouse,  and  hold  same  until 
they  mutually  agreed  to  sell,  and  to  divide  be- 
tween themselves  the  profits  received  from  the 
•ale,  after  deducting  all  expenses,  indnding  the 
price  of  the  peas,  and  to  share  equally  between 
themselves  any  loss  resulting.  That  after 
making  said  agreement  the  plaintiff  surrendered 
to  the  defendant  the  mvoices  for  the  said  cars 
of  peas,  the  possession  of  which  invoices  being 
an  that  was  necessary  to  allow  defendants  to 
take  up  said  bills  of  lading  and  obtain  posses- 
sion  of  said  peas. 

Plaintiff  avers  that  no  sooner  than  defend- 
ant had  made  the  foregoing  agreement  and 
getting  possession  of  said  invoices,  he  conceived 
the  idea  and  scheme  of  obtaining  a  one-half 
the  profits  to  be  derived  from  said  peas  without 
paying  the  drafts  and  freight  charges  as  he  had 
agreed  to  do,  and  the  scheme  of  depriving  Na- 
pier-McCall Company,  a  corporation,  of  any  in- 
terest in  said  peas,  and  in  furtherance  of  his 
scheme  he,  under  promise  to  divide  with  him 
one-half  of  the  profits  resulting  from  a  resale 
of  said  peas,  procured  one  Charles  F.  Willen 
to  pay  the  said  drafts  and  freight  charges  and 
store  said  peas  in  the  name  of  the  Southeastern 
Brokerage  Company,  a  firm  of  which  said  Wil- 
len was  a  partner.  Plaintiff  avers  that.  In 
causing  said  peas  to  be  delivered  to  said  Willen, 
thei  defendant  willfully  or  wantonly  and  with 
reckless  disregard  of  the  rights  of  the  Napier- 
McCall  Company  In  and  to  said  peas,  and  for 
the  purpose  of  causing  it  to  lose  all  interest  it 
had  in  said  peas,  was  guilty  of  a  conversion  of 
said  peas  which  were  the  property  of  said 
Napier-McCall  Company;  and  plaintiff  avers 
that  since  said  conversion  he  has  legally  ac- 
quired all  the  rights  and  interests  of  the  Na- 
pier-McCall Company  in  and  to  said  peas,  and 
•aid  peas  are  now  bis  property,  and  he  owns 
the  cause  of  action  against  the  defendant,  and 
plaintiff  claims  punitive  damages. 

Grouna  of  demurrer  No.  24  Is  as  follows: 

It  affirmatively  appears  that  this  is  a  cause  of 
action  for  the  conversion  of  goods  which  cause 
of  action  belonged  to  Napier-McGall  Company 
and  could  not  be  assigned  to  plaintiff  so  as 
to  enable  him  to  bring  this  cause  of  action. 

CoTint  1  alleged  the  same  facta  as  count  B, 
except  It  Is  alleged  that  Spnrgeon  &  Dosler 
Company  throagh  H.  M.  Dozler  has  resold  the 
86SO.-81 


peas  at  a  large  profit  and  refuses  to  accomit 
to  plaintUE  for  bis  share  of  the  profits. 

David  J.  DavlB,  of  Birmingham,  for  ap> 
pellant. 
Edgar  Allen,  of  Birmingham,  for  appellee. 

ANDERSON,  C.  3.  [1,S]  Count  B  of  the 
complaint  shows  upon  its  face  that  the  plain- 
tiff is  sning  for  a  tort  or  wrong  committed 
against  the  Napler-McCall  Company  before 
its  claim  was  assigned  to  him.  In  other 
words.  It  shows  that  the  plaintiff  is  the  as- 
signee of  a  mere  cause  of  action  or  chose 
in  action  and  not  of  a  ptomiaacxcy  note,  bond, 
or  other  contract,  express  or  implied,  for  the 
payment  of  money  as  would  authorize  a  suit 
in  his  own  name  under  section  24S9  of  the 
Code  of  1907.  The  coimt  discloses  In  the 
plaintiff  a  mere  equitable  right  which  he 
could  enforce  only  by  sning  In  the  name  of 
his  assignor.  Snead  ▼.  Bell,  142  Ala.  449, 
38  Soath.  2S9;  Hood  v.  Commercial  Bank,  12 
Ala.  App.  611,  67  Sonth.  721,  and  cases  there 
cited.  The  case  of  Hinton  v.  Nelms,  13  Ala. 
222,  Is  not  In  conflict  with,  but  recognizes  the 
rule  declared  in  the  cases  supra,  and  merely 
authorized  suit  there  upon  the  idea  that  there 
was  a  transfer  of  the  property  and  not  of  a 
chose  In  action,  and  that  the  vendor  had  no 
notice  of  an  adverse  holding,  and  said  case 
Involved  an  action  of  detinue  for  the  prop- 
erty and  not  one  for  fbe  conversion  of  prop- 
er^. Whether  said  case  harmonizes  with 
the  later  cases  of  Foy  t.  Co<du-an,  88  Ala. 
353,  6  South.  68S,  and  Hnddleston  v.  Huey, 
73  Ala.  21S,  as  to  the  right  of  the  vendee 
to  sue  for  property  adversely  held  when  he 
acquired  his  claim,  we  need  not  determine,  as 
said  Ndms  Case  fully  recognizes  the  rule 
here  Invoked.  Count  B  was  subject  to  the 
defendant's  twenty-fourth  ground  of  demur- 
rer, and  which  the  trial  court  erroneously 
overruled.  Count  1,  while  not  so  patently  de- 
fective as  count  B,  when  construed  against 
the  pleader  upon  demurrer  as  most  be  done, 
was  likewise  defective. 

It  Is  sufficient  to  say,  fOr  the  purpose  of 
another  trial,  that  the  foregoing  principle 
will  prevrait  the  plalnttfTs  recovery  In  his 
own  name  upon  the  other  counts  which  may 
not  present  a  demand  within  the  Influence  of 
section  2489  of  the  Code,  if  the  question  Is 
properly  pleaded,  notwithstanding  the  said 
counts  may  not  disclose  the  facts,  as  the  evl- 
dence  shows  that  he  acquired  a  mere  chose  in 
action  under  the  assignment  from  the  Napier- 
McOall  Company.  The  Judgment  of  the  dr- 
cnlt  court  Is  reversed,  and  the  cause  la  re> 
manded. 

Reversed  and  remanded. 

HcOLBLLAN.  SOMBRYILLB),  and  THOM . 
AS,  JJn  concur. 
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(IM  Ala.  BT) 

JACKSON  V.  JACKSON  at  1.    (4  DIv.  855.) 

(Sapreme  Court  of  Alabama.    Feb.  12,  1920. 
Rehearing  Denied  May  20,  1920.) 

Appeal  and  error  «=>I009(4)— Coacluslon  In 
eqaity  act  dlatarbad  uaieae  contrary  to  great 
wei|ht  of  evideaee. 

In  equitr  action  where  witnesses  were  ex- 
amined ore  tenoa,  the  court's  'Conclusion  has 
the  same  force  as  a  verdict  of  the  jury  and 
win  not  be  disturbed  unless  contrary  to  the 
great  weight  of  evidence. 

Appeal  from  Circuit  Court,  GoTington 
County;  A.  B.  Foster,  Judge. 

Bill  by  M.  Ik  Jackson  against  J.  P.  Jack- 
son and  others  to  declare  a  deed  a  mortgage 
and  to  redeem.  From  a  decree  denying  the 
relief  prayed,  complainant  appeals.    Affirmed. 

A.  B.  Powell  and  J.  M.  Prestwood,  botb  of 
Andalusia,  for  appellant 

FoweU,  Albritton  &  Albrltton,  of  Andalu- 
sia, for  appellees. 

ANDERSON,  0.  J.  The  complainant's  bill 
seeks  to  have  a  deed  by  him  to  pne  of  these 
respondents,  T.  J.  Spear,  absolute  upon  its 
face,  declared  a  mortgage  and  to  redeem,  and 
ke  testified  in  support  of  this  contention. 
The  respondent  Spear  claims,  and  so  testi- 
fied in  effect,  that  the  deed  was  never  in- 
tended as  a  mortgage,  but  was  a  straight  out 
sale  of  the  laud,  though  he  did  agree  to  resell 
the  same  to  the  complainant,  if  he  saw  fit 
Uf  repurchase  by  the  25th  of  the  following 
Pecember,  and  which  he  did  not  do.  Accord- 
,te  to  the  respondent's  theory  of  the  trans- 
t.ction,  the  deed  In  question  was  never  Intend- 
t.i  by  both  parties  as  a  mortgage,  and  there 
w.is  evidence  in  support  of  this  theory,  not- 
withstanding the  complainant's  proof  was  to 
th(  effect  that  the  deed  was  intended  as  a 
nuvtgage.  The  witnesses  were  examined  ore 
tenia  and  were  heard  and  seen  by  the  trial 
cou.-t,  and,  as  its  conclusion  was  like  unto  the 
verdict  of  a  Jury,  we  are  not  prepared  to  say 
that  the  same  was  contrary  to  the  great 
weight  of  the  evidence.  Fitzpatrick  v.  String- 
er, 20A  Ala.  574,  76  South.  932.  The  decree 
of  the  circuit  court  is  affirmed. 

Affinried. 

HcCLlILLAN,  SOMERVILLB,  and  THOM- 
AS, JJ.,  4f>Dncur. 


(SM  f\A.  IM) 

to  UISVILLE  ft  N.  R.  CO.  v.  JOHN  W. 
.  O'NEILL  CO.    (6  DIv.  36.) 

(Sun  -eme  Court  of  Alabama.    April  8,'  1920.) 

I.  Ajpeal  and  error  «=:>655(2)— BUI  of  excep- 
ties  I    eontaislng    ovldesoe    latemiingled    la 
comolldated  casee  not  prolix. 
Where  two  cases  between  the  parties  were 

tried  I  ogether  by  consent,  and  the  evidence  per- 


taining to  one  cause  was  intermingled  in  part 
with  that  pertinent  to  the  other,  the  separa- 
tion of  that  referable  to  one  cause  from  that 
referable  to  the  other  not  being  practicable, 
witnesses  being  the  same  in  both  cases,  bill  of 
exceptions  would  not  be  stricken  as  offendinc 
against  circuit  and  inferior  courts  rule  No.  32. 
designed  to  prevent  unnecessary  prolixity. 

2.  Appeal  and  error    4=92— Act,  prevtdlag  for 
review  en  evideaoe  witbost  exoeptien  tkers* 
to,  supersedes  looal  aot. 
Acts  1915,  p.  824,  expressly  providing  tiist 
review  of  court's  finding  on  the  evidence  may 
be  had  on  appeal  "without  an  exception  there- 
to," supersedes  any  local  act  prescribing  a  dif- 
ferent   practice    in    such    respect    in    "dril 


3.  Carriers  ^»I32  —  Bnrdea  •■  ooaaigaee  t* 
establish  averment  that  goods  wore  danaied 
while  In  bands  of  carrier. 

In  an  action  by  consignee  of  goods  against 
delivering  carrier,  the  burden  of  proof  rested 
upon  the  plaintiff  to  establish  his  averment  that 
the  damage  to  the  goods  was  suffered  or  per- 
mitted "wtiile"  they  were  "being  carried  by 
said  defendant,"  and  that  they  were  not  dam- 
aged by  consignee's  drayman. 

4.  Evidence  «=92 1 3 (4) —independent  fast  sot 
within  rule  forbidding  IstrDductlon  of  evi- 
dence of  compromise  negotiations. 

The  admission  of  an  independent  distinct 
fact  is  not  privileged  under  the  rule  forbidding 
the  introduction  of  evidence  created  by  or  re- 
sulting from  a  negotiation  for  compromise. 

5.  Evidence  ^9^213(2)— Offer  to  settle  oUin 
admissible. 

In  an  action  by  condgnee  for  damage  to 

shipment,  evidence  that  claim  agent  of  carrier 
"came  and  offered  me  60  cents  on  the  dollsr 
to  settle  a  claim"  was  admissible,  where  there 
waa  nothing  to  indicate  that  the  offer  of  set- 
tlement was  made  pending  or  in  view  oi  nego- 
tiationa  for  a  compromise. 

6.  Evidence  «=>383(7)— fieoelpt  that  padud 
goods  were  received  In  good  order  inoeseli- 
aive  evidence. 

Customary  receipt  given  by  plaintiff's  drij- 
man  to  carrier's  agent,  stating  that  the  goods 
were  received  In  good  order,  was  evidence  of 
an  inconclusive  character  as  to  the  conditioa 
of  the  goods,  where  the  goods,  consisting  of 
crockery,  were  inclosed  in  crates,  and  were 
concealed  from  view. 

7.  Carriers  «=»  1 34— Evideaoe  beid  to  snstiis 
finding  cf  damage  to  goods  while  la  earrler't 
possession. 

In  an  action  by  consignee  for  damage  to 

goods,  evidence  held  to  sustain  finding  that 
goods  were  damaged  while  in-  carrier's  posses- 
sion, and  not  after  delivery  to  plaintiff's  draj- 


Appeal  from  Olrcnit  Court,  Jefferson  Coun- 
ty;  H.  A.  Sbarpe,  Judge. 

Two  actions  by  the  John  W.  O'NeiU  Com- 
pany against  the  Ixmitfvllle  ft  Nashville  Rail- 
road Company,  consolidated,    VrOai  a  judg- 
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(SB 
ment  for  plalntUt,  defendant  appeals.  Trans- 
ferred from  Coiort  of  Appeals  under  section  6, 
p.  4^,  Acts  1911.    Afllrmed. 

Tniman,  Bradley  &  Morrow,  of  Birming- 
ham, tor  appellant. 

Frank  B.  Whits  ft  Sons,  of  Birmingham, 
fbr  appellee. 

McGIillLLAN,  3.  [1]  This  appeUee  Insti- 
tuted two  actions  against  the  appellant  to 
recoTer  damages  consequent  upon  the  injury 
to  or  destruction  of  goods  consigned  to  ap- 
peUee from  a  point  in  Indiana,  the  appellant 
being  the  delirerlng  carrier.  These  cases 
were  numbered  9808  and  9809  on  the  docket 
of  the  Jefferson  drcnlt  court  By  consent  of 
both  parties  the  cases  were  tried  together  by 
the  court,  without  jury;  and  in  both  judg- 
ment was  rendered  for  plainttfT.  Both  eases 
'  were,  appealed ;  and  the  bill  of  exceptions  in 
the  present  record — being  case  numbered  9806 
in  the  circuit  court — contains  the  whole  evi- 
dence and  proceedings  on  the  single  trial  of 
both  cases.  Motion  is  made  by  appellee  to 
strike  the  bill  of  exceptions;  the  grounds 
urged  In  brief  will  be  sufficiently  indicated 
in  response  to  the  motion.  On  the  Joint  trial, 
thus  had  by  consent,  the  evidenoe  pertaining 
to  one  cause  was  intermin^ed,  in  i>art,  with 
that  pertinent  to  the  other.  A  separation  of 
tliat  referable  to  one  cause  from  that  refer- 
able to  the  other  does  not  appear  .to  have 
been  practicable;  the  witnesses  being  the 
same  in  both  cases.  The  only  fault,  we  ob- 
serve in  the  structure  of  the  bill  of  excep- 
tions Is  the  inclusion  in  It  of  matters  pertain- 
ing to  the  case  tried  with  tliis  one.  In  view 
of  this  character  of  consent,  trial  of  the  two 
cases  at  one  time,  and  of  the  fact  that  the 
witnesses  were  the  same,  and  of  the  matter 
sought  to  be  reviewed  (to  be  later  stated)., 
this  fault  cannot  be  held  for  a  violation  of 
rule  32  for  the  circuit  and  inferior  courts 
(C!ode  1907,  vol.  2,  p.  1526).  Otherwise  the 
bUl  does  not  offend  against  that  rule's  de- 
sign to  prevent  unnecessary  prolixity  or 
needless  detail  in  bUls  of  exceptions. 

[2]  The  act  approved  Septeml>er  25,  1915 
{Acts,  p.  824),  expressly  provides  that  re- 
view of  the  court's  finding  on  the  evidence 
may  be  had  on  appeal  "without  an  exception 
thereto."  This  act  supersedes  any  local  act 
prescribing  a  different  practice  In  this  respect 
In  "dvll  causes." 

The  motion  to  strike  the  bill  of  exceptions 
Is  not  well  founded,  and  is  hence  overruled. 

[3-71  In  the  complaint  filed  in  the  circuit 
court  It  is  averred  that  the  damage  to  the 
goods  was  suffered  or  i)ermltted  "while"  they 
were  "being  carried  by  said  defendant"   The 
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burden  of  proof  reacted  upon  the  plaintiff  to 
establish  this  averment  That  the  goods 
involved  in  this  cause  (No.  9808)  were  dam- 
aged when  the  crates  cpntalning  them  were 
opened  in  the  store  of  the  plaintiff  was  clear- 
ly proven.  It  Is  Insisted  for  appellant  tiEiat 
there  is  an  entire  absence  of  evidence  tending 
to  establish  the  quoted  averment.  Mr. 
O'Neill,  a  witness  for  the  plaintiff,  testified 
that  the  crates  or  hogsheads  containing  tills 
crockery  had  been  "wrenched"  or  "sprung" 
when  they  were  seen  by  blm  'in  the  store; 
that  this  condition  was  such  as  might  be 
caused  by  throwing  them  off  a  wagon  and 
striking  fhem  on  the  corners,  or  jarring  the 
car;  and  also  that  "Mr.  ToUver  and  the 
claim  agent  of  the  lonlsvllle  &  Nashville 
Railroad  came  and  offered  me  50  cents  on  the 
dollar  to  settle  the  claim."  No  objection  to 
this  matter  of  proffered  settlement  was  made, 
nor  is  any  explanation  of  it  otbeorwlse  shown 
in  the  record.  There  is  nothing  to  indicate 
that  this  offer  of  settlement  was  made  pend- 
ing, or  in  view  of^  negotiations  for  a  com- 
promise, within  the  rule  forbidding  the  ad- 
duction of  evidence  created  by  or  resulting 
from  a  negotiation  for  a  compromise,  but  sub- 
ject to  the  recognlised  exception  that  the 
admission  of  an  independent  distliict  fact  is 
not  privileged  under  the  rule.  6  Michie  Dig. 
Ala.  Rep.  pp.  191-193;  Llseiiby  v.  Oapps,  200 
Ala.  20,  75  South.  332.  It  was  inferable 
from  this  offer  to  settle  that  the  defendant 
recognized  its  liability  for  the  damage  to 
these  goods.— a  recognition  or  admission  that 
the  defendant,  while  transportlits  the  goods, 
had  caused  the  damage  for  which  it  wu 
willing  to  pay  the  plaintiff,  it  was  otherwise 
shown  that  the  .streets  over  which  these 
crates  were  moved  by  plaintiff's  drayman 
were  smooth.  The  crockery  being  In<#Qsed, 
concealed  from  the  view,  the  customary  re- 
ceipt given  by  the  drayman  to  the  defend- 
ant's agent,  stating  that  the  goods  were  re- 
ceived in  good  order,  was,  under  these  dr- 
cnmstances,  evidence  of  an  Inconclusive  char- 
acter. B^irthermore,  in  this  connection,  there 
was  evidence  to  this  effect:  That  the  repre- 
sentative of  the  defendant  consented  that  the 
ascertainment  of  the  condition  of  these  goods 
should  be  had  when  they  were  uncrated  at 
plaintiff's  place  of  business,  and  that  this 
course  was  pursued  by  the  i)artle8.  There 
was  therefore  evidence'  inviting  the  eondu- 
slon  attained  by  the  court  On  this  review  it 
cannot  be  afllrmed  that  the  court  erred  In 
the  premises. 
Affirmed.  ' 

ANDERSON,  a  X,  and  SOMERVTLLK  aiM 
THOMAS.  JJ~  concur. 
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CLECKLER  et'al.  v.  FIRST  NAT.  BANK 
OF  ANNISTON  et  al.    (7   DIv.  79.) 

(Supreme  Omrt  of  Alabama.   May  20,  1920.) 

1.  Partaerahip  «=9l6S— Individnal  partnara  lia- 
ble for  all  of  firm'a  itebts. 

Aa  a  geaeral  mle,  each  indiTidaal  partner 
is  liable  for  whole  amoant  of  every  firm  debt 

2.  Partnership  «=>I8I— Finn  creditor  except 
aa  to  Individual  oredltor  not  required  to  re- 
sort to  flrm  assets. 

A  creditor  of  a  firm,  aave  as  to  indiTidaal 
creditors  of  a  member,  is  not  required  to  resort 
to  firm  assets  before  looking  to  the  indlTidual 
property  of  respectiTe  members. 

3.  Partnership  «=32 1 2— Cross-bill  by  partner 
against  creditor  attacking  oonveyanoe  to  wife 
held  subject  to  demurrer. 

Where  a  bank  as  a  firm  creditor  sought  to 
set  aside  a  conveyance  by  partner  to  his  wife, 
a  cross-bill  by  the  partner  setting  up  that  the 
bank  had  received  firm  assets  from  another 
partner  and  applied  them  to  payment  of  such 
partner's  individual  debts,  and  praying  appoint- 
ment of  a  receiver,  is  subject  to  demurrer,  no 
individual  creditor  of  the  defendant  partner 
complaining,  and  there  being  nothing  to  show 
that  a  surplus  over  the  amount  of  the  bank's 
claim  was  misapplied,  for  the  same  relief 
covld  be  had  by  way  of  defenae. 

Appeal  from  ClFcnlt  Coart.  Oalhoan  Oonn- 
ty;  Hugh  D.  Merrill,  Jndge. 

BUI  by  the  Firet  National  Bank  of  Annls- 
ton  against  J.  B.  (Sleekier  asd  bis  vrlfe,  Ethel 
M.  CJleckler,  to  set  aside  a  conveyance  as 
fraudulent  and  to  foreclose  a  mortgage.  J. 
B.  deckler  filed  a  cross-bill  making  the  First 
National  Bank  of  Annlston,  the  Little-Gleck- 
ler  Construction  Company,  the  National 
Surety  Company  of  New  York,  W.  L.  LitQe, 
and  F.  M.  (jleckler  parties  respondent  there- 
to, asking  for  the  appointment  of  a  receiver, 
and  to  cancel  and  surrender  the  mortgage 
sought  to  be  foreclosed  in  the  original  bill  as 
a  cloud  upon  the  title  of  E]thel  M.  Cileckler. 
From  a  decree  sustaining  demurrers  to  tbe 
cross-bill,  cross-complainants  appeal.  Af- 
firmed. 

Tbe  original  bill  diarged  that  (Tleckler 
owed  tbe  complainant  $20,000  at  the  time  of 
the  conveyance  in  1912  by  J.  B.  Cleckler  to 
his  wife,  Ethd  M.  Cleckler,  of  certain  lands, 
alleged  the  conveyance  to  be  fraudulent,  and 
sought  foreclosure  of  a  mortgage  upon  one  of 
the  tracts  of  land  which  had  been  so  con- 
veyed to  Ethel  M.  Cleckler. 

Tbe  cross-bill  sets  up  that  J.  B.  CSeckler 
is  not  indebted  to  the  bank  in  any  amount  as 
an  individual  or  In  any  other  manner  unless 
as  a  member  of  the  firm  of  Littl^Cleckler 
Construction  Company ;  that  the  partner- 
ship is  insolvent  and  has  discontinued  active 
business,  but  still  owes  money  to  the  cred- 
itors   of   tbe    firm,    which    these    creditors 


are  seeking  to  collect  from  tbe  Individual 
partners;  that  W.  L.  Iiittle  Is  a  member 
of  the  flm  and  owes  debts  to  the  bank  otbor 
than  his  liability  as  a  partner  for  which  he 
has  pledged  indlvidtial  property  to  the  bank; 
and  that  the  Indebtedness  of  J.  B.  CSeckler 
to  the  bank  would  be  materially  reduced 
upon  an  accounting  between  Little,  the  part- 
nership, and  the  bank,  for  the  reason  that 
Little  appropriated  assets  of  the  flrm  to  his 
own  use  and  had  Illegally  used  such  proper^ 
of  tbe  firm  to  pay  and  secure' the  bank  large 
amounts  on  his  individual  indebtedness,  and 
bad  paid  other  creditors  individual  debts  out 
of  the  firm's  assets,  of  all  of  which  dealings 
the  bank  knew.  The  demurrers  raise  the 
question  discussed  in  the  opinion.  The  court 
denied  the  petition  for  a  receiver. 

Rutherford  Lapsley  and  B.  B.  Garr,  both 
of  Annlston,  for  appellants. 

E^noz,  Acker,  i)lxon  &  Sterne  and  Charles 
F.  Douglass,  all  of  Annlston,  for  appellees. 

ANDBBSON,  0.  J.  [1,  2]  As  a  general  rule, 
each  individual  partner  is  liable  to  creditors 
of  the  firm  for  the  whole  amount  of  every 
debt  due  therefrom.  22  Am.  ft  E.  Enc.  of 
Law,  172 ;  Leinkaufl  v.  Munt«,  76  Ala.  191. 
Nor  is  a  creditor  of  tbe  firm,  except,  perhaps, 
as  to  individual  creditors  of  a  member  there- 
of, required  to  resort  to  the  flrm  assets  before 
looking  to  the  individual  property  of  the  re- 
spective members  of  said  flrm  for  the  satis- 
faction of  talB  debt  20  B.  O.  li.  i  181,  p. 
1041;  22  Am.  &  B.  Bnc.  of  Law,  173;  Bow- 
ker  V.  Smith,  48  N.  H.  111.  2  Am.  Rep.  189. 

[3]  The  bill  in  this  case  seeks  to  subject  the 
property  of  a  member  of  the  debtor  flrm  to 
the  payment  of  complainant's  demand 
against  said  flrm,  and  to  cancel  certain  con- 
veyances made  by  him  to  his  wife  as  fraud- 
ulent or  voluntary.  No  individual  creditor  of 
tbe  respondent  debtor  is  a  party  to  the  suit 
or  is  seeking  a  marshaling  of  assets  so  as  to 
require  this  complainant  to  resort  to  or  ex- 
haust the  flrm  assets  before  looking  to  the 
individual  property  of  one  of  the  partners, 
and  this  complainant  is  not,  therefore,  con- 
cerned in  the  accounting  or  settlement  of  the 
partnership  between  the  respective  partners, 
and  the  cross-bill  is  without  equity  as  to  it 
The  cross-bill  charges  that  W.  L.  Little  baa 
illegally  appropriated  funds  of  the  flrm  in 
settlement  of  his  Individual  debts,  and  that  it 
was  through  the  bank  as  a  depository,  and 
that  its  officers  had  notice  of  his  illegal  and 
Improper  conversion  of  the  assets  of  the  flrm. 
Tbe  bank  was  in  no  sense  a  guardian  of  the 
flrm,  and,  whether  it  did  or  did  not  know 
that  Little  was  misusing  the  funds  of  the 
flrm,  it  was  in  no  sense  responsible  unless  It 
participated  therein,  and  the  only  effort  to 
charge  a  participation  by  the  bank  is  that 
Little  used  or  deposited  with  it  large  aa- 
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■ets  to  secnie  tbe  Ixuik  amounts  oo  Us  Indi- 
vidual Indebtedness.  If  Little  illegally  used 
the  fiirm  assets  to  secure  his  Individual  indebt- 
edness to  the  bank,  and  it  knew  of  said  il- 
legal use,  it  would,  of  course,  be  reciuired  to 
apply  it  to  the  Ann  indebtedness  before  going 
upon  the  members  Individually,  and  which 
fact  can  be  shown  by  this  croea-complainant 
in  defense  of  the  original  bill.  But  the  cross- 
bill does  not  aver  that  the  amount  so  paid 
tibe  bank  would  have  canceled  its  debt,  and 
unless  the  amount  so  paid  exceeded  the  firm 
indebtedness  there  would  be  nothing  for  the 
bank  to  pay  over  or  account  for  to  a  receiver, 
and  there  would  be  no  need  tor  making  the 
bank  a  party  to  a  bill  for  a  receivership  or 
the  settlement  of  the  partnership  afTairs, 
and  which  is  foreign  to  the  present  original 
bill.  Unless  Little  turned  over  to  the  bank 
more  than  the  firm  owed,  it  could  not  be  due 
a  receiver  anything;  and,  if  the  bank  at- 
tempted to  collect  its  debt  from  the  firm,  the 
receiver  or  the  individuals,  they  can  defeat 
a  recovery  pro  tanto  as  to  the  misapplica- 
tion of  any  Illegal  payments  made  by  Little 
with  assets  belonging  to  the  firm  upon  his 
individual  account.  The  trial  court  did  not 
err  in  sustaining  the  demurrer  to  the  cross- 
bill, and  the  decree  Is  affirmed. 
Affirmed. 

McCLELLAN,  SOBfBRVILLB^  and  THOM- 
AS, JJ.,  concur. 


(204  Ala.  UO) 

WOODWARD  IRON  CO.  V.  NUNN. 
(6  DIv.  43.) 

(Stvreme  Court  of  Alabama.    April  15, 1920.) 

1.  Appeal  and  error  «=»I93(5)— Omlisloa  of 
averments  not  considered  In  absence  of  de- 
nnrror. 

In  personal  injury  action,  failure  of  com- 
plaint to  state  manner  in  which  plaintiff  sns- 
tained  injuries  is  not  available  on  appeal,  where 
there  was  no  ground  of  demurrer  raising  audi 
point. 

2.  Action  «=>38  (4)— Complaint  based  on  mn- 
plover's  failure  to  provide  a  safe  place  held 
not  to  state  two  distinct  oanses  of  aotlon. 

In  employe's  action  for  injuries,  based  on 
failure  of  employer  to  provide  employe  with 
a  safe  place  in  which  to  work,  complaint,  wheth- 
er regarded  as  attempting  to  charge  a  breach 
of  the  common  law  or  the  statutory  duty, 
he{d  not  to  state  two  separate  and  distinct 
causes  of  action. 

3.  Master  and  servant  <3=>258  (6)— Complaint 
must  spsoify  acts  of  negUgenoe  of  superln- 
tondent. 

Complaint,  alleging  that  employe  was  injured 
through  the  negligence  of  his  superintendent, 
without  pointing  out,   even  .in  general  terms, 


any  act  of  negligence  on  the  part  of  the  super' 
intendent,  helA  demurrable. 

Appeal  f^om  Circuit  Court,  J^erson  Coun- 
ty; B.  A.  Sharpe,  Judge. 

Action  by  Matthew  Nunn,  pro  ami,  against 
the  Woodward  Iron  Company,  for  damages 
for  personal  injuries  sustained  in  its  employ- 
ment. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Transferred  from  Court  of  Ap- 
peals under  section  6,  p.  449,  Acts  1911.  Be- 
versed  and  remanded. 

The  following  Is  count  1: 

Tbe  plaintiff,  a  minor  under  the  age  of  21 
years,  by  next  friend,  dfdms  of  the  defendant 
tbe  sum  of  $3,000  as  damages  for  that  on  here- 
tofore, to  wit,  September  6,  1918,  the  defend- 
ant was  engaged  in  the  operation  of  ore  mines 
in  Jefferson  county,  Ala.,  and  had  in  its  em- 
ploy the  plaintiff  in  one  of  said  mines,  known  to 
defendant  as  No.  1  ore  mine,  to  work  in  and 
ahout  said  mine. 

Plaintiff  avers  while  he  was  in  the  discharge 
of  his  duties  within  the  line  and  scope  of  his 
employment  by  the  defendant  he  sustained  and 
suffered  the  following  injuries  and  damages,  to 
wit,  he  had  his  leg  broken,  he  was  bruised  and 
injured  about  and  in  his  body  and  limbs,  and 
caused  to  suffer  great  mental  and  physical 
pain,  expense  for  medidne  and  medical  atten- 
tion and  loss  of  time  from  his  labors,  besides 
inconvenience  and  annoyance. 

Plaintiff  avers  that  he  suffered  said  injuries 
and  damages  by  reason  and  as  a  proximate  con- 
sequence of  the  negligence  of  the  defendant  in 
negligently  failing  to  provide  plaintiff  with  rea- 
sonably safe  place  in  which  to  do  his  work. 

Count  8  is  as  follows: 

Adopts  all  of  count  1  down  to  and  including 
the  allegation  of  plaintiffs  injuries  and  dam- 
age, and  adds  the  following:  Plaintiff  avers 
his  said  injuries  and  damages  resulted  proxi- 
mately from  the  negligence  of  one  Will  John- 
son,  whose  name  is  to  plaintiff  otherwise  un- 
known, a  superintendent  of  the  defendant  who 
had  the  superintendence  of  the.  plaintiff  and 
the  work  he  had  to  do,  which  said  superintend- 
ent was  intrusted  to  him  by  defendant,  in  the 
negligent  manner  in  wliich  be  caused  or  allowed 
the  work  to  be  done  so  that  certain  cars,  or 
car,  ran  down  upon  or  against  plaintiff,  prox- 
imately inflicting  said  injuries  and  damages, 
which  negligence  was  wliilst  he  was  in  the  ex- 
orcise of  his  said  superintendence. 

Count  4  1b  as  follows: 

Adopts  all  of  count  1  down  to  and  including 
plaintiff's  injury  and  damage,  and  adds  the  fol- 
lowing: Plaintiff  avers  his  said  injuries  and 
damages  resulted  proximately  and  was  the 
proximate  consequence  of  the  negligence  of  one 
Will  Johnson,  whose  name  is  to  plaintiff  other- 
wise unknown,  who  at  said  time  and  place  had 
superintendence  intrusted  to  him  by  defendant, 
and  who  had  the  superintendence  of  plaintiff  and 
the  work  the  plaintiff  had  to  do,  in  negligently 
failing  to  provide  plaintiff  with  reasonably  safe 
place  in  which  to  do  his  work;   the  said  neg- 
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llc«nee  of  uid  ■opcrintendent  b^ing  whllrt  in 
the  exercise  of  hia  said  anpeiintendence. 

Demurrer  No.  8  to  said  count  4  Is  as  ttA- 
lows: 

For  that  more  than  one  eanse  of  action  is 
■tated  in  the  same  count. 

Count  7  la  as  follows: 

Adopts  all  of  coiut  1  down  to  and  induding 
the  allegation  of  plaintifTg  injury  and  damage, 
and  adds  the  following:  Plaintiff  avers  at  said 
time  and  place  he  was  engaged  in  and  about 
Ilia  work,  to  wit,  ia  moviag  a  pump  or  piece  of 
machinery  in  said  mine,  and  at  said  time  and 
place  one  Will  Johnson,  whose  name  is  to 
plaintiff  otherwise  unknown,  had  the  superin- 
tendence of  said  worl[  and  of  plaintiff  intrusted 
to  him  by  the  defendant,  and  wliile  the  plain- 
tiff was  eugaged  in  the  service  of  defendant 
in  the  line  and  scope  of  liia  employment  be 
sustained  said  injuries  and  damages  by  reason 
and  aa  a  proximate  consequence  of  the  neg- 
ligence of  the  said  superintendent  wtkilst  in  the 
'exerdae  of  hia  said  superintendence  aa  afore- 
said. 

Nesbit  4  Sadler,  of  Birmlngliani,  for  ap- 
pellant 

J)'.  D.  McArttanr.  of  Birmingham,  for  ap- 
pellee. 

ANDERSON,  C.  J.  [1]  The  first  Insiateuce 
of  error  in  brief  of  counsel  for  appellant  is 
that  count  1  of  the  complaint  Is  bad  for  fail- 
ing to  state  how  or  in  what  manner  plaintiff 
sustained  his  injuries,  that  is  "whether  liis 
leg  was  broken  by  a  fall,,  or  whether  by  be- 
ing run  over  by  a  tramcar,  or  the  fall  of 
rod:  from  the  roof,  or  any  other  manner." 
It  is  suffident  to  say,  in  reply  to  this  argu- 
ment, that  we  find  no  ground  of  demurrer 
presenting  this  point. 

[2]  It  is  next  urged  that  count  4  was  bad 
for  the  reason  that  It  attempts  to  dtiarge  a 
cause  of  action  both  under  the  common  law 
and  the  8ta.tute,  or  does  not  dearly  show 
whether  the  pleader  Is  proceeding  under  the 
one  or  the  other.  We  find  no  ground  of  de- 
murrer that  presents  this  point.  If  said  connt 
be  defective,  and  which  we  need  not,  there- 
fore dedde.  The  only  ground  of-  demurrer 
which  even  approaches  the  point  argued  Is 
No.  3  of  the  flrst  series,  and  which  we  do 
not  think  is  sufficiently  apt,  as  coimt  4  does 
not  state  more  than  one  cause  of  action. 
Whether  properly  stated  or  not,  the  graya- 
men  of  the  cause  of  action  was  a  failure  to 
IvoTlde  the  plaintiff  a  safe  place  within 
which  to  work,  and  whether  the  complaint 
attempts  to  charge  a  breach  of  the  common 
law  or  the  statutory  duty,  it  does  not  state 
two  separate  and  distinct  causes  of  action. 

[3]  Count  7  of  the  complaint  was  subject 
to  the  defendant's  demurrer.  It  falls  to 
point  out,  even  In  general  terms,  any  act  of 
negligence  on  the  part  of  the  alleged  snperin- 


tendeot  In  respect  to  hia  duty  while  so  engag- 
ed. It  falla  directly  under  the  influence  of 
Woodward  Iron  Go.  v.  Marbnt,  183  Ala.  310^ 
62  South.  8M.  See,  also,  Gahaba  Co.  r.  Bl- 
liott,  183  Ala.  298,  62  South.  808;  Maddox  t. 
ChUtoD  Warehouse,  171  Ala.  216,  55  Sootb. 
83;  Southern  Cotton  OU  Ca  v.  Woods,  201 
Ala.  653,  78  South.  907. 

It  may  be  conceded  that  the  mine  was  not 
inherently  dangerous  when  the  plaintiff  was 
placed  therein  by  the  master,  and  tliat  the 
danger  subsequently  arose  as  the  result  of 
negligence  as  to  delegable  duties,  and  that 
the  defendant  was  therefore  entitled  to  the 
general  charge  as  to  count  1.  It  is  suffident 
to  say,  however,  for  the  purpose  of  tiie  next 
trial,  that  there  was  evidence  In  support  of 
count  3  sufficient  to  carry  the  same  to  the 
Jury,  and  which  said  count  should  suffice 
upon  the  next  triaL  Thft  Jury  could  have 
well  Inferred  negligence  on  the  part  of  the 
superintendent,  Johnson,  in  allowing  or  per- 
mitting conditions  which  caused  or  permitted 
the  cars  to  run  bade  and  injure  the  plaintiff. 

The  Judgment  of  the  dnmit  court  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

SOMERVILLBl,  THOMAS,  and  BBOWN, 
JJ..  concur. 


(lMA]a.UQ 
RODGERS  V.  RICKETTS.    (8  DIv.  248.) 

(Supreme  Court  of  Alabama.    April  8,  1920.) 

1.  Appeal  and  error  «=9lOII(l)— FIndlai  ea 
confllotlng  svldeoca  not  disturbed. 

Where  the  evidence  on  an  issue  of  fact  was 
conflicting,  the  Supreme  Court  cannot  disturb 
tlte  finding  of  the  trial  Court,  who  saw  and 
heard  the  witneaaea. 

2.  Trial  ®=346  (2) —Testimony  of  defeadaat  a* 
to  martlet  value  of  mule  sold  plaintiff  laad- 
misslbla  In  alisence  of  axpianatlon. 

In  an  assumpsit  by  plaintiff  claiming  h« 
bought  a  mule  for  $40  from  defendant  who 
daims  the  price  was  $140,  testimony  of  defend- 
ant as  to  the  reasonable  market  value  of  the 
mule  when  he  sold  it  luld  irrelevant  in  the 
absence  of  explanation  to  the  court  that  the 
answer  would  tend  to  show  a  valne  very  great- 
ly in  excess  of  $40. 

Appeal  from  Circuit  Court,  Uadlson  Oaaa- 
ty;  Bobert  C.  BrlckeU.  Judge. 

Action  of  assumpsit  by  J.  li.  Blcketts 
against  E.  Douglass  Rodgets.  B'rom  Judg- 
ment for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals  under  Ada 
1911,  p.  460, 1 6.   Affirmed. 

Spraglns  ft  Spealce^  of  HimtsvfUe,  for  ap- 
pellant. 
B.  B.  Smith,  of  HuntBvllIe,  for  appelle& 


«s»For  atber  4 


I  M«  Muna  topic  and  KBrr-NUWBBR  in  sIl'Key-NtualMred  Dlxasta  and  Indexn 


Digitized  by 


Google 


Ala.) 


KBOPIUE'S  BAI7K  ▼. 

(IS  8o.> 


liEKOXR 


487 


SOMERVIIjIjE,  J.  [11  The  Bate  losae  of 
fact  in  tUs  case  vas  whether  plaintiff  bougbt 
the  mnle  from  defeadant  for  the  price  of  $40, 
aa  daimed  by  plaintiff,  or  for  the  price  of 
SUO,  as  claimed  by  defendant  On  tills  Is- 
sue It  seems  to  os  that  the  eridence  pre- 
ponderated somewhat  in  favor  of  plaintiff ; 
ct  least,  It  was  in  such  conflict  that  we  can- 
not dlstorb  the  findlnjp  of  the  trial  eonrt,  who 
saw  and  heard  the  witnesses,  and  can  bet- 
ter Judge  of  th^  eredlUUty  tliaii  can  we. 

As  tending  to  show  the  greater  probabUl- 
ty  of  defoidantfs  claim  as  to  the  price  agreed 
on,  his  attorney  asked  him  wliat  was  the 
reasonable  market  valne  of  the  mnle  at  the 
ttane  be  sold  It  to  plaintiff. 

[t]  In  the  absence  of  any  explanation  to 
Uie  conrt  that  the  answer  wonld  tend  to  show 
a  valne  very  greatly  in  excess  of  $40,  if  not 
of  approximately  $140,  it  is  clear  that  the 
qnestion  was  properly  exdnded  as  irrelevant 
Non  constat,  bnt  the  answer  may  have  been 
that  the  value  was  bnt  $40  or  $50,  and  hence 
prejudice  from  its  exclusion  does  not  appear. 

We  need  not  determine  whether,  if  it  had 
appeared  that  the  answer  would  have  been 
that  the  value  was  $140,  or  thereabouts,  that 
fact  wonld  have  been  relevant  to  the  credi- 
bility of  the  respective  claims  of  the  parties, 
as  tending  to  show  the  probability  of  the  one, 
or  the  improbability  of  the  other.  See,  how- 
ever, for  analogous  instances.  Brewer  v.  Wat- 
son, 05  Ala.  88,  07 ;  Langworthy  v.  Ooodall, 
76  Ala.  325 ;  Steen  v.  Swadley,  126  Ala.  610, 
28  South.  620. 

The  Judgment  will  be  affirmed. 

Affirmed. 


ANDBBSON,    O.    J., 
BROWN,  J  J.,  eoaeat. 


and   THOMAS   and 


(SM  Ua-  286) 

PEOPLE'S  BANK  OF  MOBILE  V.  LENOIR 
et  al.    (I  DIv.  142.) 

iSapreme  Court  of  Alabama.    May  14,  1020.) 

1.  InJunotloB  «=3l  18(4)— Bill  must  show 
equity. 

A  bill  without  equity  will  not  support  an 
injunction. 

2.  Chattel  mortgages  e=>2S^  —  Remedy  of 
mortgagee  In  respeot  of  promise  of  lessee 
to  Indemnify  mortgaoor. 

Where  mortgagor  of  a  barge,  anticipating 
possible  loss  thereof  in  the  bands  of  a  lessee, 
took  a  promise  of  the  lessee  to  pay  a  fixed  sum 
upon  that  contingency,  and  the  barge  was  lost 
if  there  was  created  a  debt  to  the  beneficiary  of 
the  promise  to  pay  the  sum  stipulated,  the 
mortgagee's  remedy  was  in  an  action  at  law 
against  the  promisors  who  undertook  to  give 
the  indemnity  desired  in  the  agreement  and 
not  a  suit  to  enjoin  the  collection  of  judgments 
against  the  lessee  and  to  have  substituted  cer- 


tain money  for  the-  barge  and  to  .foreclose  the 
mortgage;  the  contract  between  the  mortgagor 
and  the  lessee  indicating  no  purpose  on  the  part 
of  any  of  the  parties  to  undertake  to  substi- 
tute a  stipulated  sum  for  the  barge  in  tiie  mort- 
gage. 

3.  Chattel  mortgages  «=3277— Plsadlng  Insaf- 
flolent  to  show  that  certain  money  was  sabsti- 
tuted  for  mortgaged  property. 
In  an  action  to  have  certain  money  substi- 
tuted for  mortgaged  property  and  to  foreclose 
a  mortgage,  an  averment  in  the  complaint  that 
"the  said  sum  of  $2,500,  which  represents  the 
value  of  said  barge,"  is  bnt  an  allegation  that 
the  sum  stated  is  the  equivalent  bnt  has  no 
tendency  to  assert  that  the  sum  stated  is  the 
proceeds  of  a  "sale"  of  the  barge,  or  is  money 
that  was  set  apart  to  make  good  an  assurance 
given  by  a  lessee  of  the  barge  to  the  mortgagor- 
lessor  that  on  loss  of  the  barge  a  certain 
amount  of  money  would  be  paid. 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty; Claude  A.  Grayson,  ;^udge. 

Bill  by  the  People's  Bank  of  Mobile  against 
J.  B.  Lenoir  and  the  members  composing  the 
firm  of  the  Lenoir  Machinery  3c  Wrecking 
Company,  the  Walsh  Stevedoring  &  Contract- 
ing Company,  the  Alabama  E'uel  &  Iron  Com- 
pany, Adam  Glass  &  Co.,  and  Palmer 
PlUans,  to  enjoin  the  oollectian  of  certain 
Judgments,  to  substitute  certain  money  for  a 
barge,  and  to  foreclose  a  mortgage.  SYom 
a  decree  dissolving  the  temporary  injunctioa, 
because  of  want  of  equity  in  the  bill,  com- 
plainant appeals.    Affirmed. 

Inge  A  Kilbom,  of  Mobile^  for  appellant 
Stevens,  McCorvey  A  McLeod  and  D.  B. 
Ooode,  all  of  Mobile,  for  appellees. 

McOLBLLAN,  J.  [1]  This  appeal  is  from 
an  order  or  decree  granting  motion  to  dis- 
solve an  injunction  restraining  the  movant, 
Alabama  Fuel  ft  Iron  Company,  from  pro- 
ceeding, through  legal  processes  in  a  court 
of  law,  to  enforce  the  satisfaction  of  a  Judg- 
ment obtained  by  the  movant  against  its 
creditor,  the  Lenoir  Machinery  &  Wrecking 
Company,  and  the  individuals  composing  It, 
one  of  whom  is  James  W.  Jemlgan.  Among 
the  grounds  of  the  motion  was  that  the  bill 
as  last  amended  was  without  equity.  A  bill 
without  equity  will  not  support  an  Injunction. 
McHan  V.  McMurry,  173  Ala.  182,  187,  65 
South.  793 ;  Pearson  v.  Duncan,  198  Ala.  2S, 
28,  73  South.  406,  8  A.  L.  R.  242;  HamUton 
V.  Ala.  Power  Co.,  195  Ala.  438, 448,  70  South. 
787. 

The  trial  court  based  Its  conclusion  to  dis- 
solve upon  the  ground  that  the  bUl  was  with- 
out equity.  The  presently  material  facts 
disclosed  by  the  amended  bill  will  be  stated. 

On  July  21,  1914,  J.  W.  Jemlgan  executed 
to  J.  K.  GlNinon  a  mortgage  to  secure  an 
indebtedness  to  later  mature.  The  hiortgage 
was  seasonably  recorded  In  the  probate  office 
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of  Mobile  county.  The  mortgage  covered, 
among  otiier  properttes,  a  barge  called  "Bine 
Rock  No.  4."  On  the  same  day  this  mort- 
gage was  assigned  to  the  ccmiplalnant,  the 
People's  Bank  of  Mobile.  Jemlgan  default- 
ed in  the  payment  of  the  indebtedness  secur- 
ed by  the  mortgage ;  and  he  and  the  People's 
Bank  agreed  that  he  "should  take  posses- 
sion" of  the  barge  and  manage  its  operation. 
Without  the  knowledge  or  consult  of  the 
bank,  Jernlgan  "leased"  the  barge  to  the 
Lenoir  Machinery  &  Wrecking  Company, 
composed  of  Lenoir,  Hollfleld,  and  himself. 
The  agreement  of  "lease"  contained  the  stlp- 
nlation  that,  If  the  barge  was  lost  or  de- 
stroyed pending  the  term  of  the  "lease,"  the 
company  would  i>ay  Jemlgan  the  snm  of 
$2,250.  The  barge  was  lost  or  destroyed, 
within  the  contemplation  of  the  agreement 
recited.  The  bank  avers  that  this  agreement 
of  "lease"  was  made  by  Jernlgan  as  the 
agent  of  the  bank,  which  was  the  then  holder 
and  owner  of  the  legal  title  to  the  barge, 
the  law  day  of  the  mortgage  having  passed; 
and  that  the  bank.  Immediately  upon  hearing 
ol  the  loss  of  the  barge,  ratified  the  unau- 
tborised  agreement  made  by  its  agent,  Jern- 
lgan, and  elected  to  take  the  benefit  of  the 
agreement  conditioned  upon  the  loss  of  the 
barge.  The  fourth  paragraph  of  the  amend- 
ed bill  Is,  so  far  as  necessary  to  present  con- 
sideration and  omitting  other  ccmcerna  claim- 
ing Judgments,  etc.,  as  follows: 

"Fourth.  That  the  Alabama  Fuel  &  Iron  Com- 
pany, •  •  •  claimiDg  to  have  judgments  in 
the  circuit  court  of  Mobile  county,  Ala.,  against 
the  said  James  W.  Jemigan,  sued  out  writs  of 
garnishment  which  were  served  on  the  said 
J.  B.  Lenoir,  James  W.  Jernigan,  and  Palmer 
Pillans;  that  the  said  Palmer  Pillans  now  has 
in  his  hands  the  sum  of  $2,500  which  he  holds 
subject  to  said  writs  of  garnishment;  that  the 
said  sum  of  $2,500  so  held  by  the  said  Palmer 
Pillans  is  the  said  sum  of  $2,250  which  repre- 
sents the  value  of  said  barge  known  as  'Blue 
Bock  No.  4';  that  the  •  *  •  Alabama  Fuel 
&  Iron  Company  •  •  •  have  recovered 
judgments  against  the  said  J.  B.  Lenoir,  James 
W.  Jernigan,  and  the  said  Lenoir  Machinery  & 
Wrecking  Company,  on  the  theory  that  the  said 
sum  of  $2,250  due  by  the  said  Lenoir  Machinery 
ft  Wrecking  Company,  and  the  individuals 
composing  it,  to  the  said  James  W.  Jernigan,  is 
the  property  of  the  said  James  W.  Jernigan." 

The  prayer  of  the  amended  bill  Invokes 
the  court  to  declare  the  bank's  title  to  the 
barge  at  the  time  it  was  lost  or  destroyed, 
and  to  give  effect  to  the  ratification  by  the 
bank  of  Jemlgan's  agreement  with  the  Lenoir 
Company,  to  enjoin  the  Alabama  Fuel  & 
Iron  Company,  and  other  judgment  creditors 
proceeding  by  garnishments  against  Pillans, 
the  holder  of  the  fund  mentioned  In  the 
fourth  paragraph  of  the  bill,  from  collecting 
fb^  judgments  against  the  Lenoir  Com- 
pany and  the  persons,  including  Jernigan, 
composing  it.  Temporary  injunction,  to  the 
indicated  effect,  was  issued  in  accordance 


with  the  prayer  of  the  amraded  bilL  The 
complainant  bank,  the  mortgagee  (assignee), 
relies  upon  the  general  principle,  stated  In 
Jones  on  Chat.  Mortg.  i  464,  and  6  B.  G.  L. 
pp.  446,  447,  that  a  mortgagee  whose  prop- 
erty security  has  been  sold  by  the  mortgagor 
without  the  former's  consent  may  pnrsne 
the  property  or  recover  its  value  in  an  action 
a  law,  or,  as  affirmed  in  Doughten  and  Wllaon 
v.  Gray,  10  N.  J.  Eq.  328,  827,  if  the  proceeds 
are  traceable,  capable  at  Identlflcatlon,  may 
invoke  the  declaratlMi  and  enforconent  at 
the  mortgagee's  equitable  lien  thereon. 

[2]  Aside  frcHn  any  other  consideratiottfl, 
the  case  made  by  the  am«ided  bill  does  not 
fall  within  the  principle  stated.  The  feature 
of  the  agreement  uim»  which  the  bank  would 
predicate  the  application  of  the  principle  is 
the  promise  of  the  Lenoir  Company  to  pay 
$2,250  if  the  barge  was  lost  or  destroyed. 
As  the  bill  expressly  avers,  the  happening  of 
the  event  stipulated  for  created  an  "Indebted- 
ness" which,  we  assume  for  the  OQcastao, 
inured  to  the  benefit  of  the  bank  upon  its 
election  to  ratify  the  unauthmlEed  contract 
made  by  its  agent  Jemigan  with  the  Lenoir 
Company.  This  contract,  as  the  bill  also  ex- 
pressly avers,  was  a  "lease"  of  the  barge  by 
the  Lenoir  Company.  It  did  not  contem- 
plate. Intend,  or  effect  a  "sale''  of  the  barge 
to  that  company.  It  was,  originally  and 
throughout,  a  "lease"'  with  an  Indenmity 
against  loes  or  destruction  during  the  term 
of  its  use.  The  obligation  to  pay  became 
fixed  only  when  the  barge  was  lost  or  de- 
stroyed— a  time  when  the  barge  could  not 
have  been  the  subject  of  a  sale,  because  it 
must  then  have  been  nonexistent,  loat,  or 
destroyed,  in  order  to  Impose  tiie  obligation, 
the  promise  to  pay  the  sdm  stipulated.  The 
contract  averred  indicated  ne  purpose  on 
the  part  of  any  of  the  parties  to  undertake 
to  "substitute"  the  sum  of  $2,250  for  the 
barge  In  the  mortgage.  As  averred  in  the 
bill,  anticipating  the  possible  loss  of  the 
barge,  the  lessor  took  the  promise  of  the 
lessee  to  pay  a  fixed  sum  upon  that  con- 
tingency; and,  consistent  with  the  biU's  al- 
legation, the  happening  of  the  event  created 
a  debt  to  the  beneficiary  of  the  promise  to 
pay  the  sum  stipulated.  Under  these  cir- 
cumstances, the  bank's  remedy — adequate 
and  c<xnplete  so  far  as  the  bill  now  advises 
— ^was  in  an  action  at  law  against  the  prom- 
isors who  undertook  to  give  the  Indemnity  de- 
signed In  the  agreement  Watson  v.  Port- 
land Co.,  93  Miss.  553,  46  South.  707.  and 
Diamond  Rubber  Co.  ▼.  Bank,  171  Ala.  420, 
56  South.  100,  were  cases  of  sales  of  chattela, 
and  did  not,  as  here,  involve  an  agreement  to 
Indemnify  for  loss  ui>on  the  happening  of 
that  event. 

[3]  Furthermore,  if  the  contract  should  be 
regarded  as  substituting  for  the  barge,  in  the 
mortgage,  the  sum  stipulated,  the  averments 
of  the  bill  do  not  identify  the  money  held  by 
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Mr.  Plllaiis  as  the  sum  designed  by  the  con- 
tract to  be  so  substituted  for  tbe  barge,  nor 
are  any  &ct8,  or  even  conclusions,  averred 
that  could  serve  to  so  distinguish  this  partic- 
ular money  as  the  representative  of  the  barge 
or  the  proceeds  of  the  sale.  The  amended 
bill  does  not  indicate  the  source  from  which 
Mr.  Plllana  received  the  funds  mentioned  in 
ttie  fourth  parag^rapb,  quoted  above.  It  Is 
only  inferable  from  the  all^atlons  of  the 
amended  bill  that  the  funds  received  or  held 
by  Mr.  Plllans  were  money  belonging  to  the 
Lenoir  Company.  There  is  no  IqtimatlMi  that 
the  $2,260  held  by  Mr.  Plllans  was  money 
set  apart  and  substltnted  to  take  the  place, 
as  money,  of  the  barge  described  In  tbe  mort- 
gage. The  averment,  in  the  quoted  fourth 
paragraph,  that  "the  said  sum  of  $2,500  so 
held  by  the  said  Palmer  Plllans  is  the  said 
sum  of  $2,250  which  represents  the  value 
of  said  barge,"  is  but  the  allegation  that  the 
sum  stated  is  the  equivalent;  "represents" 
the  value  of  the  barge.  This  averment  has 
no  tendency  to  assert  that  tbe  sum  stated 
is  the  proceeds  of  the  "sale"  of  the  barge,  or 
was  money  set  apart  by  any  one  to  make 
good  the  assurance  given  by  the  lessees  of 
the  barge. 

As  the  trial  court  concluded,  tbe  bill  is 
without  equity,  and  could  not  support  the 
temporary  injunction  Issued.  Hence  tbe  In- 
junction was  well  dissolved. 

Affirmed. 


ANDERSON,   C.   J.,   and 
and  THOMAS,  JJ.,  concur. 


SOMEBVILLB 


(2M  Ala.  M) 

BECK  V.  CROW.    (7  DIv.  74.) 

(Supreme  Court  of  Alabama.    April  22,  1820. 
Bebearing  Denied  May  27,  1920.) 

1.  Detinue  <g=35— Plaintiff  must  have  title  and 
right  of  possession. 

In  atatatory  action  of  detinue  it  is  neces- 
sary that  plaintiS  should  have  a  general  or 
special  property  in  the  thing  sued  for,  and,  as 
against  tbe  defendant,  a  present  unqualified 
right  to  tbe  possession  of  ti>e  chattel  in  its 
then  present  form. 

2.  Lanillonl  and  tenant  «=3328( I)— Cropper 
has  lien  on  orop  entitling  him  to  retain  pet- 
session  prior  to  division. 

Where  plaintiff  furnished  land  and  team, 
and  defendant  fumlahed  tbe  labor  under  agree- 
ment whereby  crop  was  to  be  divided  half  and 
half,  there  was  a  contract  of  hire,  giving  de- 
fendant a  lien  upon  the  crop  produced,  under 
Code  1007,  §  4743,  notwithstanding  amendment 
thereto  of  Acts  1015,  p.  112,  entitling  him  to 
retain  possession,  and  precluding  plaintiff  from 
recovering  possession  in  action  of  detinue  prior 
to  the  division  of  the  crop  notwithstanding  dis- 
agreement as  to  the  division  thereof. 


Appeal  ftom  Circuit  Court,  De  Kalb  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Detinue  by  J.  O.  Crow  a:gain8t  Robert  L. 
Beck.  Judgment  for  plaintlfT,  and  defend- 
ant appeals.  Transferred  from  Court  of  Ap- 
peals under  section  6,  p.  449,  Acts  1911.  Re- 
versed and  remanded. 

The  suit  was  for  four  bales  of  cotton  and 
the  seed.  Crow  furnished  the  teams  and  the 
land  to  be  cultivated,  and  Beck  furnished  the 
labor,  with  an  agrreement  to  divide  the  crops, 
share  and  share  alike.  There  was  some  dis- 
agreement as  to  the  division  of  the  crop,  and, 
it  being  in  Beck's  possession.  Crow  brought 
detinue.  At  tbe  conclusion  of  the  evidence 
the  court  directed  a  verdict  for  the  plaln- 
tllT,  and  refused  a  like  request  for  tbe  appel- 
lant. 

Isbell,  Scott  &  Downer,  of  Pt  Payne,  for 
appellant 

Baker  &  Baker,  of  Ft  Payne,  for  appel- 
lee. 

SATRE,  J.  [1,21  Statutory  action  of  de- 
tinue by  appellee  against  appellant  In  this 
form  of  action  it  was  necessary  that  the 
plalntlir  should  have  a  goieral  or  special 
property  in  the  things  sued  for,  and,  as 
a'gainst  the  defendant  a  present,  unqualified 
right  to  the  possession  of  the  chattel  in  lt» 
then  present  form.  Traylor  v.  Marshall^ 
11  Ala.  468;  Seals  t.  Edmondson,  73  Ala. 
295,  49  Am.  Rep.  61.  Under  the  contract 
between  the  parties  appellee  furnished  land 
and  team  to  grow  the  cotton  In  suit ;  appel- 
lant furnished  the  labor.  The  crop  was  to 
be  divided  half  and  half.  This  established 
a  contract  of  hire,  and  vested  In  appellant 
tbe  laborer,  a  lien  upon  the  crop  produced 
by  his  labor  for  tbe  value  of  .the  portion  of 
the  crop  to  which  he  was  entitled.  Code  of 
1907,  I  4743.  We  do  not  consider  that  the 
agreement  on  the  part  of  appeUee  to  furnish 
lumber  for  the  repair  of  the  house  and  the 
building  of  a  cow  stall  effected  any  change 
In  the  relation.  These  things  became  and 
were  merely  a  part  of  the  land  which  appel- 
lee furnished.  Nor  does  the  amendment  of 
the  section  approved  March  6,  1915  (Acts,  p. 
112),  exert  any  Influence  upon  the  relation  of 
tbe  parties.  Apijellant's  lien  involved  the 
right  to  retain  possession  until  his  lien  was 
satisfied.  We  do  not  mean  to  say  that  ap- 
pellant's lien,  a  statutory  lien,  depended  upon 
possession;  but  only  that,  until  appellant  waa 
put  in  the  wrong,  or  appropriate  legal  stepa 
taken  to  sqmrate  their  interests,  appellant; 
as  against  appellee,  was  entitled  to  retain 
possession.  Broadly,  this  results  from  the- 
fact  that  he  has  a  lien.  Vass  v.  Robertson,. 
46  Ala.  483 ;  Mobile,  B.  &  L.  Asso.  v.  Robert- 
son, 66  Ala;.  382.  The  statute  is  anomalous- 
In  disposing  of  the  rights  of  landlord  and 
laborer;   but  It  cannot  avoid  facts,  and  the- 
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fact  of  controlling  Importance  In  this  case  la 
tliat  appellant  was  in  poeseeston,  holding  un- 
der «  Uen  created  by  the  etatnte.  In  Wil- 
liams V.  Lay,  184  Ala.  54, 68  South.  466,  It  was 
said  that  the  laborer  was  the  "legal  custo- 
dian or  bailee  of  the  crop,  eren  if  plaintiff 
[who  had  furnished  land  and  team]  was  the 
owner,  and  was  not  a  tort-feasor  until  put 
in  default"  But  how  is  the  laborer  put  in 
default?  The  report  of  the  case  to  which 
we  have  referred  does  not  reveal  the  terms 
or  circumstances  of  the  "demand  and  refus- 
al," proof  of  which,  it  was  said,  should  have 
been  admitted,  nor  does  it  show  the  charge  to 
which  the  opinion  refers.  It  is  not  to  be  pre- 
sumed that  it  was  Intended  to  hold  that  a 
lienor  under  the  statute  should  forfeit  his 
entire  lien  or  right  to  possession  of  any  part 
of  the  crop  because  he  fails  or  refuses  to 
come  to  an  accommodation  with  the  lienee 
/as  to  their  respective  rights  in  another  part 
of  the  crop  of  which  he  has  disposed,  or  be- 
cause he  refuses  to  allow  the  lienee  to  take 
possession  of  the  entire  crop  and  haul  it 
away,  as  in  this  case.  That  would  be  to  de- 
lude the  laborer  with  the  phantom  of  a  lien. 
We  presume  that  the  unreported  features  of 
that  case,  if  made  to  appear,  would  bring 
it  into  dose  resemblance  with  the  case  in 
han4r  Our  opinion  is  that,  under  the  plea 
of  the  general  issue,  which  sufficed  for  the 
determination  of  all  matters  in  dispute,  ap- 
pellee was  not  entitled  to  the  general  affirma- 
tive charge;   rather,  appellant  was. 

We  find  no  case  to  the  contrary.  We 
have  stated  our  consideration  of  Williams  v. 
Lay.  Neither  that  case  nor  the  others  cited 
to  the  decision  in  WlUard  v.  Cox,  9  Ala.  App. 
439,  63  South.  781,  sustains  the  broad  proposi- 
tion that  section  4743  of  the  Code  vests  In 
the  employer  Or  hirer  the  unqualified  right 
to  the  possession  of  crops  raised  under  an 
agreement  such  as  the  section  contemplates ; 
nor  is  it  to  be  presumed  that  the  court  cited 
them  to  that  effect,  for  in  that  case  there  had 
been  a  division  of  the  crop,  vesting,  of  course, 
full  legal  title  and  the  unqualified  right  of 
possession  of  their  respective  shares  in  each 
of  the  parties. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
OkARDNER,  J2„  concur. 


(204  Ala.  66) 

LITTLE  V.  THOMAS.    (7  DIv,  M.) 

(Supreme  Court  of  Alabama.    Feb.  6,  1920.) 

I.  EJeetment  (Ss>64— Description  of  lands  en- 
abling sheriff  to  place  plaintiff  In  possession 
suffldent. 

When  lands  are  described  in  a  complaint 
in  ejectment  with  sufficient  certainty  to  enable 


the  sheriff  definitely  to  know  what  lands  to 
place  plaintiff  in  possession  of  in  the  event  of 
recovery,  the  description  is  sufficient. 

2.  Trial  «=960(i)— Testimony  as  to  map  m 
file  properly  rejected  where  ttiere  was  w 
proof  of  existence  of  map.  - 

In  ejectment,  in  the  absence  of  proof  of 
the  existence  of  a  map  or' plat,  there  was  no 
error  in  refusing  to  permit  the  probate  jodfe 
to  reply  to  questions  to  elicit  information  tl 
to  whether  a  map  was  on  ffle  in  his  office  at  t 
time  indicated  or  at  the  time  of  trial. 

3.  Trial  <8=»59(i)  —  Evidene*  admissllila  la 
view  of  evidenoe  to  follow. 

Although  mortgage  from  defendants  (< 
ejectment  and  deed  made  on  foredosnre  of  the 
mortgage  to  plaintiff  purchaaer  on  foreclosure 
most  be  aided  by  parol  evidence  and  the  de- 
scription made  sufficiently  definite  and  cer- 
tain to  enable  plaintiff  purchaser  recovering  in 
ejectment  to  be  put  into  possession  of  the  lands 
as  described  in  the  complaint,  yet,  since  plam- 
tiff  could  not  malce  out  the  whole  case  at  once, 
when  the  same  was  introduced  no  error  was 
committed  in  its  introduction  in  eridenco  over 
defendants'  objection. 

4.  Acknowledgment  «=320(3)  —  Attorney  for 
mortgages  nay  take  aoknowledgaent  of 
mortgage. 

The  fact  that  the  notary  public  who  took 
aclmowledgment  of  a  mortgage  acted  as  at- 
torney or  agent  for  the  mortgagee  did  not  im- 
peach his  judicial  act  so  as  to  disqualify  him. 

5.  Aoknowiedgment  «=»55(l)— Competsnoy  sf 
notary  oannot  be  ooUaterally  questioned. 

Question  of  the  validity  vel  non  of  a  mort- 
gage as  respects  the  .competency  of  the  notary 
who  took  the  acknowledgment  must  be  raised 
in  direct  and  not  in  collateral  attack. 

6.  Witnesses  «s»406— Evidenoe  of  condition  of 
account  of  mortgagor  admissible  to  esstn- 
diet  him  as  witness. 

In  ejectment  by  purchaser  on  mortgage 
foreclosure,  account  of  mortgagor  as  it  appear- 
ed from  the  ledger' of  the  corporation  in  wliieii 
tlie  mortgagee  was  interested,  the  witness  te>- 
tifying  'that  she  had  checked  the  books  of  the 
firm  and  found  them  correct,  etc,  IkM  com- 
petent to  contradict  the  mortgagor,  who  tes- 
tified for  his  wife,  defendant,  that  the  money 
he  had  in  bank  at  the  time  in  question  was 
applied  in  payment  of  the  mortgage  debt. 

7.  Evidence  «s>354(2)— Ledger  and  origiial 
books  of  entry  admissible. 

In  ejectment  against  pttrdiaaer  en  mot'- 
gage  forecIosQre,  ledger  and 'original  books  of 
entry  comprising  account  of  mortgagor  on 
books  of  corporation  in  wliich  mortgagee  was 
interested  held  admissible  as  kept  in  doe  ooorse 
of  business. 

Appeal  from  Circuit  Cotirt,  Etowah  Coun- 
ty;  O.  A.  Steele,  Judge. 

Ejectment  by  J.  A.  Thomas  against  Mary 
K.  Little  and  another.  From  Judgment  for 
plaintiff,  the  named  defendant  appeals.  B^ 
versed  and  remanded. 
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3.  M.  Miller,  of  Oads^en,  fbr  appellant 
O.  B.  Boper  and  P.  B.  Colli,  both  <a  Gads- 
den, for  aiPpeUee. 

THOMAS,  J.  The  appeal  la  prosecnted 
from  a  Judgment  for  plaiqtUI  In  a  statutory 
action  of  ejectment 

The  imdlspoted  facts  are  tliat  on  the  IStli 
of  March,  1916,  E.  H.  and  Mary  E.  Uttle  (the 
appellant)  executed  a  mortgage  on  the  lands 
sued  for,  to  secure  the  payment  of  $2,300  to 
one  J.  I^  HagliL  The  debt  was  evidenced  by 
eight  promissory  notes,  seren  of  which  were 
for  $300  and  the  last  for  $200,  due  reejtectlv*- 
ly  In  June,  S^tember,  and  December,  1916, 
March,  June,  September,  and  December,  1917, 
and  March,  1918.  After  the  last  note  had 
matured,  on  April  16, 1918,  the  mortgage  was 
foreclosed  under  the  power  contained  therein. 
J.  A.  Thomas  became  the  purchaser  for  the 
sum  of  $2,667.66,  and  received  a  deed  to  the 
lands  described,  executed  by  the  mortgagee 
in  the  names  of  the  mortgagors.  The  Judg- 
ment rendered  on  the  verdict  of  the  Jury  was 
for  the  lands  sued  for,  vl2.:  ,    . 

"liOt  numbered  A  being  a  certain  parcel  of 
land  commenciag  at  the  west  comer  of  lot  num- 
bered thirty-three  (83)  in  block  twenty-nine 
(29),  and  thence  easterly  along  Norris  avenue, 
a  Stance  of  sixty-two  and  one-half  (62^) 
feet,  thence  in  a  northeasterly  direction  one 
hundred  and  twelve  and  one-half  (112%)  feet 
to  a  stake,  thence  in  a  westerly  direction  thir- 
ty-eight (38)  feet  to  an  alley,  thence  in  a 
southerly  direction  along  the  line  of  said  alley 
to  beginning  point,  according  to  map  and  plat 
of  the  second  survey  of  Alford's  addition  to 
Alabama  <I!ity,  in  Btowab  county,  Ala." 

The  deed  from  the  Bells  to  John  T.  Hagln, 
the  mortgage  executed  by  appellant  (Little)  to 
said  Hagtn,  and  the  deed  niade  on  foreclo- 
sure to  J.  A.  Thomas,  contained  the  forego- 
ing description,  except  that  the  words  "thence 
in  8  northeasterly  direction  one  hundred  and 
twelve  and  one-half  (11^%)  feet  to  a  stake," 
in  the  complaint  and  Judgment,  are  jplven  In 
said  deeds  and  mortgage  as  "thence  in  a 
northerly  direction  one  hundred  and  twelve 
and  one-half  (112%)  feet  to  a  stake."  Appel- 
lant's counsel  propounded  this  question: 
"Was  the  description  in  the  mortgage  and 
deed  sufBdent  without  the  aid  of  parol  evi- 
dence?" If  not  should  not  defendant's  re- 
quested general  aUlrmatlve  charge  have  been 
givoi? 

On  the  trial,  defendant  offered  as  a  wll>- 
ness  the  Judge  of  probate  of  said  county  and 
asked  him: 

"Is  there  on  file  now  or  was  there  on  file  on 
the  13th  day  of  March,  1916,  a  map  of  lot  A, 
lot  No.  33,  block  No.  29,  of  the  second  survey 
of  Alford's  addition  to  Alabama  City,  in  the 
probate  ofBce  of  Btowah  county,  Ala.  7" 

The  plaintUC  objected  to  the  question,  and 
the  court  sustained  the  objection.  To  this 
action  the  defendant  duly  excepted.  Defends 
ant's  attorn^  stated  that  be  offered  to  show 
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by  the  witness  that  there  was  not  on  file  in 
his  office  on  the  13th  of  March,  1916,  and  that 
there  was  not  on  record  in  the  probate  office 
of  Etowah  county,  at  ttuit  time  or  now,  any 
map  or  plat  known  as  Alford's  addition  to 
Alabama  City,  Ala.  Plaintiff  objected  to  the 
evidence  offered  to  be  proved ;  the  court  sus- 
tained (Ejection  and  refused  to  allow  the' 
defendant  to  make  the  proof  by  said  witness; 
and  to  this  action  of  the  court  due  exception 
was  reserved.  Phoenix  Ins.  Go.  v.  Moog,  78 
Ala.  28t,  808,  66  Am.  Rep.  31;  AUen  v. 
State,  73  Ala.  23 ;  B.  R.  L.  4  P.  Co.  ▼.  Barrett, 
179  Ala.  274,  286  et  seq.,  60  South.  z62. 

[1]  In  this  suit  by  a  purchaser  at  toredo-  . 
sure  sale  under  the  i>ower  contained  in  a 
mortgage  against  the  mortgagors  holding  pos- 
session of  the  lands  after  foredosure,  Is  the 
description  contained  In  the  deed,  mortgage, 
and  foreclosure  deed  in  evidence,  so  vague 
and  indefinite  and  uncertain  as  that  the  lands 
cannot  be  located  without  the  aid  of  parol 
evidence?  When  lands  are  described  in  a 
complaint  with  sufficient  certainty  to  enable 
the  sheriff  to  definitely  know  what  lands  to 
place  the  plaintiff  in  ejectment  In  possession 
of,  in  event  of  recovery,  then  the  description 
is  "with  sufficient  legal  accuracy";  that  la, 
whenever  the  complaint  in  ejectment  contains 
descriptive  data  from  which  a  certain  and 
definite  description  of  the  lands  may  be  ob- 
tained— as,  for  instance,  by  a  survey — ^the 
law  Is  satisfied.  Jones  t.  Wild,  186  Ala.  640, 
542,  63  South.  349;  Welden  v.  Brown,  185^ 
Ala.  171,  64  South.  430;  Hunnicutt  v.  Head, 
178  Ala.  667,  60  South,  ffil;  Griffin  T.  Hall, 
111  Ala.  601,  20  South.  485;  Reynolds  v. 
Trawick,  197  Ala.  165,  72  South.  378;  Good- 
win T.  T<orman,  114  Ala.  489,  21  South.  946. 

Of  a  complaint  in  ejectment  describing  the 
land  sued  for  as  "hotel  and  lot  In  Notasulga, 
Ala.,  now  occupied  by  said  B.  B.  Wllkerson," 
this  court  said  of  a  demurrer  challenging  as 
insufflcient  such  description  of  the  land  con- 
tained in  the  complaint  that-<^ 

"A  description  which  furnishes  the  means  of 
making  it  certain  by  proof  is  sufficient  The 
baiden  would  be  on  the  plaintiif  to  prove  what 
hotel  and  lot  in  Notasulga  was  occupied  by  said 
B.  B.  Wilkeraon  at  the  time  the  suit  was  com- 
menced, and  with  proof  of  that  the  description 
would  be  made  certain."  Lodge  v.  Wllkerson, 
166  Ala.  302,  61  South.  609. 

The  rule  of  descriptions  in  conveyances 
that  may  be  aided  by  parol  has  beat  recently 
stated  by  BIr.  Justice  Anderson  as  follows: 

"As  said  in  the  case  of  (Nottingham  v.  HUl, 
U9  Ala.  353,  24  South.  662,  72  Am.  St  Bep. 
923:  *The  rule  which  we  have  adopted  pro-, 
motes  justice,  and  does  not  open  the  door  to 
fraud  and  perjury.  In  all  cases  the  writing 
has  been  soffident  to  show  a  bona  fide  sale  and 
conveyance  was  intended  by  the  parties,  Snd, 
where  this  appears,  no  injustkie  results,  if  by 
parol  evidence,  the  precise  property  Intended 
to  be  conveyed  can  be  clearly  ident^ed.' 
Obambers  v.  Bingststf,  68  Aia.  14Q;  Hbman  ,t. 
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Stewart,  103  Ala.  664,  16  South.  36;  Webb  t. 
myton  Land  Co.,  105  Ala.  471,  18  South.  178. 
The  description  of  the  property  conveyed  must, 
however,  possess  such  data  as  will  afford  a  bat- 
ia  for  the  parol  evidence.  It  must  so  designate 
the  property  as  to  enable  its  identification  and 
location  by  parol.  Griffin  v.  Hall,  111  Ala.  601, 
20  South.  485;  1  Greenleaf  on  Evidence,  | 
801."  Harrelson  v.  Harper,  170  Ala.  119,  121, 
122,  123,  54  South.  517;  Head  ▼.  Sanders,  189 
Ala.  443,  445,  66  South.  621;  Reynolds  v.  Tra- 
wick,  107  Ala.  165,  72  South.  378;  Terry  v. 
Rich,  187  Ala.  486,  73  South.  76;  Nolen  t. 
Henry,  190  AhL  640,  67  South.  600.  Ann.  Cas. 
1917B,  792;  Webb  ▼.  Elyton  liand  Co.,  105 
Ala.  471,  18  South.  178;    Thrasher  t.  Byster, 

201  Ala.  366,  78  South.  222;  Thrasher  r.  Boy- 
ster,  187  Ala.  350,  6a  South.  796. 

It  was  InalBted  In  a  recent  case  that  a 
plat  of  an  area  of  gronnd  made  by  the  owner 
for  the  purpose  of  sale  "cannot  be  constituted 
a  part  of  a  conveyance  of  a  snbaivlsion  or 
Bubdlrlslons  thereof,  unless  the  map  or  plat 
la  acknowledged,  certified,  and  filed  as  pre- 
scribed" by  statute.    Our  reply  was  that — 

"This  contention  is  without  merit,  *  *  • 
but  in  order  to  make  a  map  or  plat  a  part  of 
such  a  conveyance,  there  must  be  a  definite, 
certain  reference  in  the  instrument  to  a  certain 
existent  map  or  plat  showing  the  lot  or  plat 
intended  to  be  conveyed."  Thrasher  t.  Boy- 
Bter,  supra. 

The  decision  In  City  of  Mobile  ▼.  Chapman, 

202  Ala.  194,  200,  79  South.  566,  672,  cootains 
this  statement: 

"It  has  long  been  declared  to  be  the  law  that 
where  a  map  Is  referred  to  In  a  grant  or  deed 
as  Indicating  what  is  intended  to  be  conveyed, 
it  Is  to  be  regarded  as  a  part  of  the  convey- 
ance, and  may  be  referred  to  for  the  purpose 
of  aiding  in  the  identification  of  the  land  show- 
ing its  form,  location,  etc.  Doe  ez  dem.  Miller 
T.  CuUum,  4  Ala.  676.  This  rule  has  since  been 
Adhered  to  by  our  courts  {Birmingham  Sec.  Co. 
T.  Southern  University,  178  Ala.  121,  65  South. 
240;  Thrasher  t.  Boyster,  187  Ala.  350,  66 
South.  796),  and  is  recognized  in  other  Juris- 
dictions. 2  Dev.  Deeds,  1020;  13  Cyc.  633, 
634.  And  this  is  true  of  a  reference  to  a  plat 
in  a  description  contained  in  a  deed,  although 
the  plat  so  referred  to  does  not  conform  to 
statutory  requirements  as  to  recordation,  etc. 
Sanborn  v.  Mueller,  38  Minn.  27,  36  N.  W.  666; 
Reed  v.  Lammel,  28  Minn.  306,  9  N.  W.  858; 
Ferguson  v.  Winson,  10  Ont.  13,  23;  Dougall 
V.  Sandwich  Co.,  12  Upper  Can.,  Q.  B.  E.,  59." 
Thomas  ▼.  Oowin,  147  Ala.  478,  89  South.  898; 
East  B'ham.  Co.  v.  B'ham.  Mach.  Co.,  160  Ala. 
461,  473,  49  South.  448. 

The  significant  difference  In  description  In 
the  comxdalnt  and  Judgment  (calling  for  a 
"northeasterly  direction  one  hundred  and 
twelve  and  one-half  [112%]  feet  to  a  stake"), 
^nd  that  contained  in  the  two  deeds  and  the 
mortgage  in  evidence  ("thence  In  a  northerly 
direction  one  hundred  and  twelve  and  one- 
half  [112^1  feet  to  a  stake"),  and  the  further 
reference  as  a  part  of  the  description  "to  map 
and  plat  of  the  second  survey  of  Alford's  ad- 


dition to  Alabama  City,"  make  necessary 
proof  of  the  existence  and  puij>ort  of  sucb 
map  or  plat  of  the  second  survey  of  said  ad- 
dition to  said  city  at  the  time  of  the  execu- 
tion of  the  respective  conveyances,  and  of  the 
further  fact  that  the  land  described  In  the 
complaint  and  that  embraced  In  the  conv^- 
ances  were  one  and  the  same  tract  This  Is 
aside  from  the  further  fact  of  discrepancy  In 
the  description  of  the  starting  point  indicated 
In  the  deed  of  Bell  to  Hagln  as  the  "south- 
west comer  of  lot  numbered  thirty-three"  and 
In  the  other  Instruments,  complaint,  and  Judg- 
mmt,  as  the  "west  comer"  of  said  lot 

[2]  Since  there  was  no  i»tx>f  of  the  exist- 
ence of  said  map  or  plat,  no  error  was  com- 
mitted in  refusing  to  penult  Judge  Herzberg 
to  make  reply  to  questions  eliciting  the  In- 
formation whether  or  not  such  map  was  on 
file  In  the  ofBce  of  the  Judge  of  probate  of 
the  county  at  the  time  Indicated  or  at  the 
time  of  the  trlaL 

[3-B]  The  mortgage  from  B.  H.  and  Mary 
K.  Little  to  Hagln  and  the  deed  made  (»  fore- 
closure of  the  same  to  the  purchaser  must  be 
aided  by  parol  evidence  and  the  description 
made  sufficiently  definite  and  certain  to  ea- 
able  plaintiff,  recovering  In  ejectment,  to  be 
put  Into  possession  of  said  lands  as  described 
In  the  complaint  However,  the  plaintiff 
could  not  make  out  the  whole  case  at  once, 
and,  when  the  same  was  Introduced,  no  error 
was  committed  In  Its  Introduction  In  evidence 
over  defendant's  objection.  The  lands  de- 
scribed In  this  conveyance  did  not  vary  from 
those  unbraced  In  the  complaint  The  fact 
that  the  notary  public,  O.  B.  Boper,  In  taking 
the  acknowledgment  to  the  mortgage.  Is  aver- 
red, In  objection  to  Its  introduction  in  evi- 
dence, to  have  acted  as  attorney  or  agent  for 
the  mortgagee  In  the  transaction,  was  not  an 
Impeachment  of  his  Judicial  act  in  taking  the 
acknowledgment  In  question  In  such  sort  as 
to  have  disqualified  him.  Chattanooga  Nat. 
B.  &  L.  Ass'n  V.  Vaught,  143  Ala.  388,  39 
South.  215;  Monroe  t.  Arthur,  126  Ala.  362, 
28  South.  476,  86  Am.  St  Bep.  36;  Hayes  v. 
Southern  Home  Building  &  I<oan  Ass'n,  124 
Ala.  663,  26  South.  527,  82  Am.  St  Rep.  216; 
McKeuaie  v.  Hlxon,  201  Ala.  413,  78  South. 
791.  The  question  of  the  validity  vel  non  of 
the  Instrument  as  respects  the  competency  of 
the  officer  taking  the  acknowledgment  must 
be  raised  In  a  direct  and  not  a  collateral  at- 
tack. Quails  V.  Quails,  196  Ala.  624,  626,  72 
South.  76. 

[6]  The  tenth  assignment  of  error  chal- 
lenged the  ruling  of  the  court  In  admitting 
In  evidence,  against  defendant's  objection,  the 
account  of  mortgagor  Little  as  It  appeared 
upon  the  ledger  of  the  Brown  ft  Hagln  cor- 
poration. The  witness  Smith  testified  that 
she  had  checked  the  books  of  said  firm  at  the 
time  of  making  the  entries  and  found  them 
correct;  that  from  the  time  of  the  execution 
of  the  mortgage  to  June  1,  1816,  El  H.  Uttls 
bad  paid  said  firm  $4,003.70  tac  merchandise, 
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and  adU  owed  them  a  balance  of  il,iyeOMIi. 
Tbls  was  ounpetent  eWdenoe  tending  to  con- 
tradict aald  Little,  who  testified  as  a  witness 
for  tlie  defendant,  talB  wife,  that  the  money 
he  had  In  the  bank  at  or  abont  the  time  in 
question,  and  before  said  foredosure  sale, 
was  applied  to  the  payment  of  said  mortgage 
debt  Sach  eyldence  tended  to  show  that  said 
witness'  acconnt  in  said  bank.  Introduced  in 
evidence  by  defoidant,  was  not  used  as  testi- 
tled  by  him  and  witness  Ford,  an  employe  of 
the  Alabama  Bank  ft  Trust  C!ompany,  but  was 
used,  or  a  large  iwrt  thereof,  in  the  purchase 
of  whisky  to  the  amount  indicated. 

This  court  has  recently  discussed  account 
book  entries  kept  in  the  due  course  of  busi- 
ness (Moundvllle  Lumbar  Ca  t.  Warren,  83 
South.  470),  saying: 

"The  evidential  effect  of  acconnt  book  entries 
between  the  partiM,  under  section  4003  of  the 
<3ode,  is  declared  in  Donaldson  v.  Wilkerson, 
170  Ala.  607.  54  South.  234;  Dickens  v.  Mur- 
ray &  Peppers,  163  Ala.  556,  50  South.  1019: 
Murray  ft  Peppers  v.  Dickens,  149  Ala.  240, 
42  South.  1031;  Sharp  t.  Blanton.  194  Ala. 
460,  60  South.  889;  Loveman,  Joseph  &  Loeb 
▼.  McQueen,  82  South.  630.  And  of  entries 
made  in  the  due  course  of  business  as  eTldence 
-of  collateral  facts  in  a  suit  between  third  per- 
sons was  recently  declared  in  Sharp  y.  Blan- 
ton, supra;  Shirley  ▼.  Son.  Ry.  Co.,  198  Ala. 
102,  78  South.  430,  433;  and  LoTeman,  Joseph 
A  Loeb  T.  McQueen,  snpra." 

[7]  There  was  so  error  In  permitting  the 
ledger  and  original  book  of  oitry  in  eTldence 
against  defendant's  objection. 

The  failure  to  establish  the  existence  of 
the  map  in  question  and  the  identity  of  the 
lands  described  in  the  several  instruments 
warranted  the  giving  of  the  afBrmative 
•diarge  for  the  defendant. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMSBVILLB,  JJ.,  concur. 


(2M  Ala.  m.) 
CALDWELL  et  ai.  v.  CALDWELL  at  aL 
(8  DIv.  216.) 

(Snpreme  Court  of  Alabama.    AprO  8,  1920.) 

4.  WiUs  <»s>48l— Will  speaks  from  the  testa* 
tor's  death. 
A  will  speaks  as  of  the  testator's  death,  and 
whatever   estate   he  then  possessed   must   be 
held  to  pass  according  to  its  terms. 

X  Wills  «=»449->Presumption    against    partial 
hrtsatacy     by     Inoorporatlon     of    residsary 


There  Is  a  presumption  of  law  that  testa- 
tor, by  incorporating  into  his  will  a  general 
residoary    dause,    evidences   intention   not    to 


die  intestate  as  to  any  personal  property,  and 
it  is   presumed   that   he   took   the    parUcuIar- 
legacy   from    tbe   residuary   legateee   only  for 
the  benefit  of  the  particular  legatee. 

3.  Wills  <S=>478  —  Estates  by  implication  ar« 
disfavored. 

In  view  of  Code  1907,  i  6168,  estates  by 
implication  to  defeat  the  heirs  at  law  of  the 
testator  are  disfavored,  and  must  be  based 
upon  clear  evidence  found  in  the  will  itself  and 
the  circumstances  attending  its  execution, 
showing  an  intention  on  the  part  of  the  testa- 
tor, not  only  to  deprive  the  heirs  of  their  in- 
heritance, but  indicating  who  should  take. 

4.  Wills  ®=9775— Bequest  of  personalty  lapses 
where  legatee  dies  before  testatrix. 

Where  testatrix  bequeathed  all  her  personal 
property  to  a  named  brother  who  died  before 
her,  and  there  was  no  residnary  dause,  the 
bequest  lapses  under  Code  1907,  J  6158,  de* 
daring  that  all  property  not  disposed  of  by- 
will  I  must  be  distributed  as  in  case  of  intes- 
tacy, and  such  property  will  pass  to  the  heirs 
at  law  of  the  testatrix. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Bill  by  B.  H.  Caldwell  and  aaotber  against 
D.  K.  Caldwell  and  others,  to  require  the 
executor  to  file  his  accounts  and  vouchers 
and  for  a  reference  to  state  an  account  upon 
a  partial  settlemoit  of  the  estate  of  Almena 
CaldwelL  From  the  order  granting  the  relief 
prayed,  the  respondents  appeaL    Affirmed. 

See,  also,  200  Ala.  570,  76  South.  928. 

Lawrence  B.  Brown,  of  Scottsboro,  for  ap- 
pellants. 

Bouldin  ft  Wlmberly  and  John  B.  Tally,  all 
of  Scottsboro,  for  appellees. 

THOMAS,  J.  [1]  The  question  at  issue  de- 
pends upon  the  construction  of  the  will  of 

5.  Almena  Caldwell,  deceased,  of  date  Feb- 
ruary 9,  19i2.  A  will  must  be  held  to  speak 
from  testator's  death,  and  whatever  estate 
he  then  possessed  muat  be  held  to  pass  ac- 
cording to  its  terms.  Pearoe  v.  Pearce,  74 
South.  952,  958;  Dallas  Compress  Ca  v. 
Smith,  1^  Ala.  423,  433,  67  South.  289 ;  Blak- 
oiy  T.  Du  Bose,  167  Ala.  627,  636.  637,  62 
South.  746. 

[2-4]  It  was  agreed  at  the  trial  that  testa- 
trix died  on  March  3,  1918;  that  at  the  time 
of  her  death  her  next  of  kin  were  her  broth-^ 
en  B.  H.  and  G.  B.  Caldwell,  and  the  chil- 
dren of  her  brother  David  King  Caldwell, 
who  had  theretofore  died  on  November  17, 
1914. 

The  pertinent  prortadons  of  the  will  are  as 
ftHlows: 

"Second.  I  will  to  my  brother,  David  Ejbig 
Caldwell,  all  of  the  personal  property  of  every 
kind  and  description  which  I  may  own  at  the 
time  of  my  death. 

"Third.  I  wiU  to  my  brother,  David  BSng 
Caldwell,  all  of  the  real  estate  of  everj  Uad 
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and  description  wUeh  I  mpy  own  at  the  time 
of  mj  death  dating  hia  liletime.  for  bim  to 
use  and  control  and  haTe  the  profits  therefrom 
as  long  as  he  lives,  and  at  his  death  the  said 
real  estate  to  go  to  the  sons  and  daughters  of 
m7  said  brother,  David  King  Caldwell,  share 
and  share  alike,  their  names  being  as  follows: 
Frances  K.  Caldwell,  David  E3ng  Caldwell,  Jr., 
Daisy  Caldwell,  Irene  Caldwell,  Elva  Caldwell, 
Lala  Caldwell,  Dorothy  Caldwell,  Hamlin  Alex- 
ander Caldwell,  and  Elbert  Caldwell." 

The  will  contained  no  altematlTe  bequest 
of  the  personal  property,  no  reeidnary  clause 
as  to  the  personal  property.  Was  a  case  of 
lapsed  legacy  presented  by  the  death  of 
David  King  Caldwell,  and  because  of  no  pro- 
vision in  the  will  for  the  disposition  of  the 
personal  property  In  event  of  such  death  be- 
fore that  of  testatrix?  Code,  §  6158;  Wood- 
roof  T.  Hundley,  147  Ala.  287,  89  South.  907; 
Johnson  y.  Hollfleld,  82  Ala.  123,  127-129,  2 
South.  7S3 ;  40  Cyc.  1926,  and  many  author- 
ities. 

The  general  rule  of  cases  Is  that,  unless  a 
contrary  Intention  appears.  It  is  a  presump- 
tion of  law  that  a  testator,  by  Incorporating 
In  his  will  a  general  residuary  clause,  evi- 
dences the  Intention  not  to  die  Intestate  as 
to  any  personal  property,  and  it  Is  presumed 
that  he  took  the  particular  legacy  from  the 
residuary  legatee  only  for  the  benefit  of  the 
particular  legatee.  The  effect  given  such  pre- 
sumptions are,  as  to  the  prima  fade  inten- 
tion of  the  testator,  that — 

"If  a  legacy  of  personal  property  lapse*  or 
proves  ineffectual,  the  subject-matter  thereof 
will  inure  to  the  benefit  of  the  general  residu- 
ary legatee  if  there  is  one,  and  not  to  the  tes- 
tator's next  of  kin  or  heira  at  law."  Authori- 
ties collected  in  44  L.  R.  A.  (N.  S.)  790  et  seq. 

The  distinction  at  common  law  between  a 
devolution  of  lapsed  legacies  and  devises  is 
adverted  to  In  Johnson  v.  Hollfleld,  supra, 
and  our  court  remarked  that  no  substantia 
reason  eiisted  for  a  distinction  between  the 
devolution  of  a  lapsed  devise  of  real  estate 
and  that  of  a  lapsed  bequest  of  personalty; 
that  the  rule  had  Its  origin  in  technical  rules 
of  law  growing  out  of  the  difCerent  estimates 
of  value  as  between  personalty  and  real  prop- 
erty, the  application  of  which  in  many  cases 
lost  fight  of  the  cardinal  question  of  the  In- 
terpretation of  wills,  the  Intent  of  the  testa- 
tor. Jemlson  v.  Brasher,  202  Ala.  578,  81 
South.  80 ;  Rutland  v.  Emanuel,  202  Ala.  269, 
80  South.  107 ;  Ounter  v.  Townsend,  202  Ala. 
160,  79  South.  644 ;  Pearce  v.  Pearce,  supra ; 
Ralls  y.  Johnson,  200  Ala.  178,  75  South.  926. 
However,  estates  by  implication  to  defeat 
the  heirs  at  law  of  the  testator  are  disfavor- 
ed, and  must  be  bas4d  upon  Clear  evidence 
found  in  the  will  Itself  and  the  circumstances 
attending  Its  execution,  showing  an  intention 
on  the  i>art  of  the  testator,  not  only  to  de- 
prive them  of  their  Inheritance,  but  indicat- 


ing who  should  take  sudi  property  by  devise 
or  bequest  Code,  i  6168 ;  Demon  t.  Antrey, 
21  Ala.  206,  200;  Banlm  r.  Bberrod,  62  Ala. 
267,  270;  Whorton  t.  Horagne,  62  Ala.  201; 
WolfTe  T.  Loeb,  98  Ala.  426»  18  South.  744. 

The  reaaonlng  of  our  eaaea  is  supported  by 
the  text-writers.  Schooler  on  WUls,  ff  645, 
646;  Beach  on  Wills,  |  834;  Jaiman  oa 
WiUs,  S  307. 

There  are  no  equivocal  claoaes  contained 
in  the  will  of  the  testatrix.  The  bequest 
Is  spedfie.  Having  failed  by  the  death  d 
David  King  Caldwdl,  and  no  retfdoary 
clause  being  contained  in  the  will,  thoe  Is 
no  room  for  construction.  A  case  of  lapsed 
legacy  as  to  jwrsonal  property  Is  presented, 
and  must  be  administered  and  distiibnted, 
as  in  case  of  intestacy,  by  the  executor  with 
the  will  attached. 

The  trial  court  did  not  eir  in  requiring  the 
executor  to  give  a  bond. 

The  Judgment  of  the  drcoit  court  is  af- 
firmed. 

ANDERSON,  C.  J.,  and  McCXjELLAN  and 
SOMERVILLE,  JJ.,  concur. 


(2MAla.UD 
Ex  parte  SHUPTRINE.    (6  DIv.  18.) 

(Supreme  Court  of  Alabama.    Feb.  14, 1920.) . 

1.  Infants  «=>  19— Stipulation  a*  to  enstody  i«t 
binding  on  court. 

Where  Jadge  in  proceeding  involving  cn«- 
tody  of  minor  child  rendered  a  decree  settling 
and  determining  custody  for  the  time  being,  but 
expressly  holding  the  cause  on  ti>e  docket  for 
further  orders,  a  subsequent  agreement  entered 
into  by  the  parties  aato  the  custody  of  ttte 
child,  regardless  of  any  binding  eSect  it  ma; 
have  had  on  tliem  in  other  respects,  was  in  no 
sense  binding  on  the  court  as  to  its  costodr 
and  control  of  the  child,  which  was  its  waid 
to  all  intents  and  purposes  during  minority,  sad 
the  court  could  not  he  compelled  to  carry  it 
out;  the  agreement  not  having  been  sanctioned, 
affirmed,  or  adopted  by  the  court 

2.  Infants  4t=>l9— Deoree  as  to  eustoily  nay  bs 
nodiDed  or  amended  by  oourt. 

Where  court  exercises  its  equity  or  chan- 
cery jurisdiction  aa  to  the  custody  of  a  cbild, 
and  the  matter  ia  kept  in  fieri  by  tb«  decree,  it 
has  the  power  to  change,  modify,  or  amend 
sdch  decree  so  aa  to  keep  its  custody  and  con- 
trol and  to  change  any  former  decrees  in  rti- 
erence  thereto,  bearing  in  mind  Ita  welfare  and 
interest. 

Petition  by  W.  W.  ShuptriQefor  mandafflos 
to  the  Honorable  Horace  C.  Wilkiason,  u 
Judge  of  the  Tenth  Judicial  Circuit,  to  re- 
quire him  to  dismiss  a  pending  cause  oonoeni- 
Ing  the  custody  of  a  minor  child.  Writ  de- 
nied. 
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RItter  ft  WyiiB,  of  Birmingham,  and  J.  H. 
Bankhead,  Jr.,  at  Jasper,  for  appellant. 

Black  ft  Harris,  of  Birmingham,  for  ap- 
pdlee. 

Am>E>RSON,  a  J.  [t]  Thta  petitioner 
seeks  to  have  this  court  direct  ttae  respond- 
ent Wilkinson,  as  judge  of  the  Tentti  circuit, 
to  dismiss  a  pending  cause  npon  the  theory 
that  the  parties  thereto  had  entered  Into  an 
agreement  as  to  the  custody  of  a  minor  child 
-which  was  the  subject-matter  of  said  pro- 
ceedings, and  agreeing,  among  other  things, 
that  said  cause  he  dismissed.  As  above 
stated,  said  proceeding  involved  the  custody 
«f  a  minor  child,  and  one  of  the  then  judges 
-of  the  Tenth  circuit  rendered  a  decree  set- 
tling and  determining  for  the  time  being  the 
custody  of  said  child,  bvt  expressly  hdd  said 
cause  upon  the  docket  for  any  further  orders 
therein.  The  subsequent  agreement  entered 
into  by  the  parties,  regardless  of  any  binding 
effect  it  may  have  hail  npon  them  In  other 
respects,  was  In  no  sense  binding  npon  the 
court  as  to  the  custody  or  control  of  the  child 
which  was  its  ward  to  all  Intent  and  purpose' 
■during  minority,  and,  this  being  the  case.  It 
would  be  anomalous  to  compel  said  court  to 
■attorce  the  terms  of  an  agreonent  In  respect 
to  the  custody  and  control  of  its  ward  wMch 
does  not  appear  to  have  been  sanctioned, 
affirmed,  or  adopted  by  said  court,  even  if 
such  affirmance  could  bind  the  court  as  to 
the  future  control  of  the  child,  and  which 
we  do  not  hold  to  be  the  result 

[2]  The  judge  of  the  Tenth  circuit,  under 
4be  law  thai  existing,  as  is  now  the  case,  had 
Jurisdiction  in  equity  as  well  as  at  law,  and 
Its  decree  in  the  cause  In  question  indicates 
the  exercise  of  its  equity  or  chancery  jurts- 
4ictian  as  to  the  child,  and,  the  matter  being 
kept  in  fieri  by  the  decree,  it  has  the  power 
to  change,  modll^,  or  amend  its  former  de- 
cree so  as  to  keep  the  custody  and  control 
of  the  minor  child  and  to  change  any  former 
decrees  in  reference  thereto,  bearing  in  mind 
its  welfare  and  interest.  McDanlel  ▼.  Toung- 
blood,  201  Ala.  260,,  77  South.  674,  and  cases 
there  cited.  The  petition  for  mandamus 
must  be  denied. 

Writ  denied. 

UcCLELLAN,  SOMZRVILl^  and  THOM- 
AS, JJ.,  concur. 
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Costs  «=>I07— Seosiity  held  not  required  of 
Boaresldest  oa  habeas  oerpus  Isvoiving  oas- 
toiy  of  child;  "oommssoemegt  of  suit" 
Filing  of  a  petition  for  habeas  corpus  seek- 
ing tbe  custody  of  a  minor  child,  which  merely 


sought  further  action  by  the  eourt  in  a  pend- 
ing cause  In  wlddi  the  petitioner  was  a  party 
and  related  to  the  castody  of  the  chUd,  which 
was  a  ward  of  the  coart,  court  never  having 
lost  jurisdiction,  was  not  "the  commencement 
of  a  suit"  within  the  Influence  of  Code  1907,  i 
3687,  providing  that  nonresidents  mast  give  se- 
curity for  coats. 

[Ed.  Note.— For  other  definitions,  see  Words  ' 
and  Phrases,  First  and  Second  Series,  Com- 
mencement of  Action.] 

Anderson,  C  J.,  and  McCIellan,  J.,  dissent- 
ing. 

Petition  of  John  W.  Blackbnm  and  others 
for  mandamus  to  the  Honorable  Horace  Wil- 
kinson, as  Judge  of  the  Tenth  Judicial  Cir- 
cuit, to  require  him  to  compel  Mrs.  Moore, 
a  nonresident  to  give  security  for  cost  be- 
fore proceeding  with  habeas  corpus  to  ob- 
tain custody  of  a  minor  child.    Writ  denied. 

John  H.  Bankhead,  Jr.,  of  Jasper,  for  ap- 
pellant 

Black  ft  Harris,  of  Birmina^m,  for  ap- 
pellee. 

AJNDBRSON,  G.  J.  This  petitioner  seeks  to 
mandamus  Judge  Wilkinson  as  Judge  of 
the  Tenth  judicial  circuit,  and  thereby  di- 
rect him  to  require  Mrs.  Monnle  Moore,  a 
nonresidait  of  this  state,  to  give  security 
for  cost  as  provided  by  sectioo  S687  of  the 
Code  of  1907,  before  proceeding  to  hear  and 
determine  a  petitloa  heretofore  filed  by  tbe 
said  Mrs.  Moore  In  the  circuit  court  of  Jef- 
ferson county,  seeking  the  custody  of  her 
minor  child,  and  to^  in  effect,  modl^,  change, 
or  alter  a  decree  previously  rendered  provid- 
ing for  the  custody  of  said  child.  Said  sec- 
tion 3687  reads  as  follows : 

"All  suits  at  law  or  in  equity,  commenced  by 
or  for  the  nse  of  a  nonresident  of  this  state, 
must  be  dismissed  on  motion,  if  secnrlty  for  the 
costs,  approved  by  the  clerk  or  register,  be  not 
given  by  such  nonresident  when  tbe  suit  is 
commenced,  or  within  such  time  thereafter  as 
the  court  may  direct" 

This  petitioner  contends  that  the  filing  of 
the  said  petltlcm  was  the  oommencemoit  of  a 
suit  within  the  Influence  of  said  above-quot- 
ed section,  while  the  respondent  oonteods 
that  said  petition  was  not  the  commencement 
of  a  suit,  but  mertiy  sought  further  action 
by  the  court  in  a  pending  cause  to  whldi  Mrs. 
Moore  was  a  party  respcmdent,  and  related 
to  the  custody  of  a  dilld  whldi  was  the  ward 
of  said  court;  ttiat  the  jurisdiction  of  the 
eourt  had  previously  been  invoked  in  the  mat- 
ter, and  the  said  court  has  never  lost  the 
jurisdiction  or  control  of  the  child  which 
was  the  subject-matter  of  tbe  controversy. 
Tbe  foregoing  statute  has  heretofore  re- 
ceived an  elastic  construction  by  this  court 
so  as  to  make  the  giving  of  aecniity  for  costs 
necessary  in  practically  all -proceedings  or 
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actions  wblch  seek  afflrmatlTe  relief,  by  In- 
voking the  action  of  the  court,  and  has  been 
applied  In  several  instances  to  petitions  In 
pending  cases.  Pratt  v.  Kells,  28  Ala.  390; 
Shearer  r.  Boyd,  10  Ala.  279;  Garrett  v. 
Terry,  33  Ala.  B14;  Ex  parte  Bobbins,  29 
Ala.  71.  Notwithstanding  we  held  In  the 
case  of  Ex  parte  Shuptrine,  85  South.  494, 
and  submitted  as  a  companion  case  with  this 
one,  that  the  child  in  question  was  still  a 
ward  of  the  court,  and  that  the  court  had,  by 
Its  order,  retained  Jurisdiction  thereof,  the 
petition  by  Mrs.  Moore  seeks  Independent  and 
affirmative  relief  by  changing  or  rescinding 
tlie  former  decree  of  the  court  and  giving  her 
the  custody  of  the  child.  As  was  said  by  this 
court  In  the  case  of  Pratt  v.  Kellg,  supra, 
speaking  through  Bice,  C.  J.,  In  regard  to  a 
petition  in  a  pending  cause: 

^  "The  petition  must  be  regarded  as  a  new  ac- 
tion, the  object  of  which  was  to  obtain  a  re- 
hearing and  trial  on  the  merits,  in  the  original 
action,  and  to  vacate  the  judgment  which  had 
been  rendered  in  It;  becaoae  until  that  judg- 
ment was  vacated,  it  stood  in  the  way  of  snch 
rehearing  and  trial  on  the  merits." 

We  also  dte  Stewart  ▼.  Paul,  141  Ala.  S16, 
87  South.  691.  While  this  case  is  not  In 
point,  it  has  some  bearing  by  way  of  an- 
alogy upon  the  question  under  consideration. 

A  majority  of  the  court,  however,  com- 
posed of  SATBB,  SOMEBVILLE,  6ABD- 
NBB,  THOMAS,  and  BROWN,  JJ.,  are  of 
the  pinion  tbat  tbe  petition  in  question 
merely  seeks  further  or  additional  orders  in 
the  pending  case  and  does  not  fall  within  the 
Influence  of  the  statute  requiring  security 
tor  costs. 

ANDERSON,  C  J^  and  McGLELXjAN,  3^ 
dissent 

Tbe  petition  for  mandamus  is,  according- 
ly, denied. 


(204  Ala.  IBS) 

HILBURN    T.    MeKINNEY.      (8    DIv.   250.) 

(Supreme  Court  of  Alabama.    April  8,  1920.) 

i.  Pleading  <S=s>34(4)— Constraed  againat  pleail- 
ar  on  demurren. 
On  bearing  on  demurrer  to  a  pleading,  it 
must  be  oonstmed  against  the  pleader. 

2.  Master  and  servant  €=>3 10— Servant  ptr- 
•onally  liable  to  third  person  for  tort 
A  servant  or  agent  may  be  personally  lia- 
ble for. damages  from  a  tort  committed  by  bim 
in  his  master's  service,  whether  his  dereliction 
was  a  matter  of  nonfeasance  or  of  misfeasance, 
being  ^able  when  he  would  be  if  there  were  no 
relation  of  master  and  servant,  or  principal 
and  agent;  liability  being  dependent  on  act  or 
oudssion,  misfeasance  or  nonieassnce,  of  serv- 
sat  or  agent  himsdf.     . 


3.  Perries  «=333— Complaint  against  operator 
demurraMo  fon  omlssioi  te  aver  he,  and  not 
oounty,  andor  duty  to  provids  barrier. 

Count  of  complaint  against  operator  of  fer- 
ry  for  drowning  of  moles  and  loss  of  harness 
and  part  of  wagon,  complaint  being  open  to  con- 
struction that  ferry  was  a  public  one  operated 
for  county,  under  Code  1907,  |  8023  et  eefl., 
held  demurrable  as  omitting  to  aver  duty  rest- 
ed on  defendant  operator,  rather  than  county, 
to  provide  barrier  for  the  boat 

4.  Ferries  <S=»33— Complaint  afalnst  operator 
of  ferry  for  county  demurrablo  for  onissloa 
to  aver  failure  to  exercise  care. 

Count  of  complaint  against  operator  of  fer- 
ry for  drowning  of  mules  and  loss  of  harness 
and  part  of  wagon,  complaint  being  open  to 
construction  ferry  was  a  public  one,  operated 
for  county,  under  Code  1907,  {  3023  et  seq., 
*«W  demurrable  as  faiUng  to  aver  defendant 
operator  did  not  exercise  ordinary  care  or  rea- 
sonable diligence. 

Appeal  from  Circuit  Court,  Marahnil  Coun- 
ty; W.  W.  Haralson,  Jndg& 

Action  by  Ab.  H.  McKinney  against  James 
H.  Hllbum  for  damages  for  loss  of  property 
while  being  ferried  across  a  rlv«r.  Prom  a 
Judgment  for  plaintUT,  defendant  appeals. 
Transferred  from  Court  of  Appeals  under 
Acts  1911,  p.  450,  I  &  Reversed  and  re- 
manded. 

John  A.  Lusk  ft  Son  and  C.  B.  Kennamer, 
all  of  GuntersviUe,  for  appellant 

Street  &  Bradford,  of  Quntersvllle^  ft>r  ap- 
pellee. 

McGLELLAN,  J.  The  plaintiff  (appdiee) 
brought  this  action  against  the  defendant 
(appellant)  to  recover  damages  resulting  from 
the  drowning  of  two  mules  and  the  loss  of 
harness  and  a  part  of  a  wagon,  while  this 
property  was  being  fterried  across  the  Ten- 
nessee river  at  Gunter's  Landing.  Tbrougjt 
iQiecial  charges  given  at  defendant's  instance, 
the  right  of  plaintiff  to  recover  on  either 
count  1  or  2  was  denied,  thus  eliminating 
questions  arising  on  the  sufficiency  vel  non 
of  those  counts.  The  verdict  for  plaintiff  is 
necessarily  referable  alone  to  count  3.  That 
count  reads: 

"The  plaintUf  daims  of  defendant  the  further 
sum  of  $1,000  damages  for  that  heretofore,  to 
wit  on  the  24th  day  of  February,  1910,  defend- 
ant was  the  operator  of  a  public  ferry  for  a 
reward  paid  by  Marshall  county  across  Tennes- 
see river  at  Gunter's  Iianding,  and  on  said  date 
defendant  did  receive  on  his  boat  as  sudi  ferry- 
man at  the  south  bank  of  said  river  at  said 
landing  two  mules,  a  wagon,  and  harness,  the 
property  of  plaintiff,  and  did  undertake  with 
plaintiff  to  carry  the  same  across  said  river  and 
deliver  the  same  to  plaintiff  on  the  north  bank 
of  said  river  at  said  landing;  that  said  boat 
was  unsafe  in  this,  that  there  was  no  gate 
or  barrier  to  said  boat  to  prevent  animals  from 
stepping  or  felling  overboard,  and  as  the  prozl- 
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mate    consequence    thereof    said    moles    were 
drowned  and  said  wagon  and  harness  lost." 

Code,  U  3023, 3024,  Invest  county  goveinlng 
bodies  with  authority  and  power  to  establish 
and  maintain  "free  ferries,"  and  confer  on 
such  bodies  the  "same  powers"  and  impose 
on  them  "the  same  duties,  when  necessary  or 
requisite,  as  to  establishing,  and  maintain- 
ing *  •  •  ferries,  •  •  •  as  they  have 
or  perform  with  reference  to  the  public 
roads,"  and  invest  them  with  the  authority 
to  require  "ferries  to  be  operated  •  •  * 
free,"  and  authorize  -them  to  "construct, 
maintain,  or  improve"  ferries,  roads,  etc.,  "by 
contract,  by  charter  rights,  or  by  the  ordi- 
nary road  hands  and  property  subject  to  road 
duty."  Code,  {  3025,  contemplates,  among 
other  things,  the  establishment  and  mainte- 
nance of  ferries,  where  the  stream  lies  along 
or  is  the  dividing  line  between  two  counties. 
Section  3026  is  designed  to  empower  the 
county  bodies  to  license  persons,  etc.,  to  oper- 
ate ferries,  and  provides  for  the  regulation  of 
the  tolls  diarged  by  the  persons  so  licensed. 
This  statute  (section  3026)  Is  without  appli- 
cation to  or  bearing  upon  the  character  of 
the  public  ferry  described  in  count  3  or  in 
the  evidence  in  this  record. 

[1]  Having  regard  to  the  familiar  mle  that 
requires,  on  hearing  on  demurrer,  the  con- 
struction of  the  pleading  against  its  pleader, 
a  review  of  the  action  of  the  court  In  over- 
ruling the  demurrer  to  count  8  Is  under- 
taken. When  the  averments  of  count  3,  de- 
scriptive of  the  public  ferry  therein  mention- 
ed, are  read  in  the  light  of  the  stated  stat- 
utes (sections  3023,  3024),  the  count  must  be 
construed  as  referring  to  the  power  and  au- 
thority thereby  conferred,  and  hence  that  the 
free  public  ferry  In  question  was  a  free 
public  ferry  established  and  maintained  by 
Marshall  county  In  virtue  of  that  govern- 
mental authority,  and  furthermore  tliat  the 
averments  of  the  count  do  not  show  that  de- 
fendant was  a  public  ferryman  for  hire, 
within  the  principles  defining  the  rights,  du- 
ties^ and  liabilities  of  such  ferrymen  and  the 
public  engaging  their  services  for  a  reward. 
Assuming,  without  deciding  (for  the  question 
Is  not  now  presented)  that,  under  the  author- 
ity conferred  by  these  statutes,  a  county  may 
engage  an  Independent  contractor  to  oper- 
ate a  free  public  ferry  for  the  coimty,  and 
define  his  duties  for  the  safety  and  conven- 
ience of  those  using  the  free  ferry,  count  3 
leaves  entirely  unstated  whether  defendant 
was  such  an  independent  contractor,  furnish- 
ing the  boat  for  the  purpose,  or  whether  de- 
fendiant  was  a  mere  employe  of  the  connty 
to  operate  a  free  public  ferry  at  Ounter's 
Landing,  using  for  the  purpose  a  boat  fur- 
nished by  the  county. 

[2]  Interpreting  the  count  under  the  infln- 
0nce  of  the  mentioned  rule  of  construction, 
the  defendant's  relation  to  the  operation  of 
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this  public  ferry,  conducted  by  the  county 
of  Marshall,  was  that  at  an  employ^  merely. 
Now  a  servant  or  agent  may  be  personally 
liable  for  the  damnifying  consequences  of  a 
tort  committed  by  him  In  the  master's  serv- 
ice, and  so  whether  the  servant's  or  agent's 
dereliction,  proximately  causing  the  damage. 
Is  assignable  to  the  categories  of  nonfeasance 
or  of  misfeasance.  Nayer  v.  Thompson  Bidg. 
Co.,  104  Ala. '611,  e22»  623,  16  South.  620,  28 
li.  B.  A.  433,  63  Am.  St.  Rep.  8&  The  rule 
established  by  this  case  in  this  Jurisdiction 
is  that  personal  liability  attaches  to  the  serv- 
ant or  agent,  when  the  servant  or  agent 
would  be  liable  if  there  had  been  no  relation 
of  master  and  servant  or  principal  and  agent. 
Such  liability  is  therefore  dependent  upon  an 
act  or  omission,  misfeasance  or  nonfeasance, 
on  the  part  of  the  servant  or  agent  hlmseU; 
and  any  dereliction  of  the  master  or  prin- 
cipal, not  eftectively  participated  in  by  the 
servant  or  agent,  'will  not,  of  course,  afCord 
the  batds  for  the  personal  culpability  of  the 
servant  or  agent.  No  efTort,  efficiently  def- 
inite on  demurrer,  appears  to  have  been 
made  in  the  count  to  charge  the  defendant 
with  any  duty  to  provide  the  gate  or  barrier 
to  prevent  animals  from  stepping  or  falling 
overboard,  much  less  to  aver  a  breach  there- 
of by  defendant  Non  constat  the  boat  may 
have  been  furnished  by  the  county,  and,  as 
furnished,  was  without  the  gate  or  barrier 
which,  it  is  alleged,  rendered  the  boat  nn- 
safe. 

[S]  The  fourteenth  ground  of  demurrer 
took  the  objection  that  the  count  omitted  to 
aver  that  the  duty  rested  on  the  defendant  to 
provide  gate  or  barrier  for  the  boat  This 
ground  was  well  taken. 

[4]  Under  the  interpretation  we  have  ac- 
corded to  count  3,  the  tenth  ground  of  de- 
murrer was  also  well  taken.  The  point  of  its 
objection  was  that  the  count  did  not  aver 
that  the  defendant  did  not  exercise  ordinary 
care  or  reasonable  diligence  In  the  premises. 
If  the  defendant  was  but  an  employe  of  the 
county,  and  If  the  boat  was  furnished  t^  the 
county,  and  as  furnished  did  not  have  the 
gate  or  barrier  described  In  the  count  the 
defendant  could  only  have  been  negligent  in 
receiving  plaintiff's  property  on  the  boat  un- 
der such  circumstances  as  that  ordinary  care 
and  prudence  would  have  suggested  to  be  un- 
safe for  Its  transportation.  The  count  doeti 
not  as  appears,  sufficiently  present  that  th(> 
ory  of  possible  liability  of  the  county's  en*- 
ploy&  These  considerations,  leading  to  a  nt- 
versal  of  the  Judgement,  will  necessitate  a  ref- 
ormation of  the  complaint,  to  the  end  that 
the  cause  of  action  plaintiff  wonld  assert 
may  be  efficiently  set  forth ;  and  so  with  par- 
ticular reference  to  the  actual  arrangement 
made  by  the  county  authorities  with  this  de- 
f^dant,  as  shown  by  Ute  records  of  that 
body,  for  the  operation  of  a  free  tsftry  t 
Ounter's  Landl&c 
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When  the  complaint  tai  appropriately  re- 
formed, the  Inquiry  will  arise  on  the  general 
issue  whether  the  loss  of  the  plaintlfTB  prop- 
erty was  proximately  caused  by  the  absence 
of  a  gate  or  barrier  on  the  boat,  or  by  the 
conduct  of  the  plaintiff  in  preparing  the  team 
and  wagon  for  removal  from  the  boat,  and 
further,  taking  due  account  of  contentions 
made  on  the  trial,  whether  plaintiff  was 
guilty  of  contributory  negUgenCe  In  driving 
the  team  on  the  boat  in  the  circumstances 
then  observable  by  him;  the  legal  standard 
of  his  conduct  in  the  premises  being  that  af- 
forded by  a  reasonably  prudent  man,  like- 
wise circumstanced  and  advised.  The  Judg- 
ment is  reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOMBJRVILLB 
and  THOlfAS,  JJ.,  concur. 


(.HA  Ala.  224) 

DOTHAN  GROCERY  CO.  V.  DOWLINQ  at  al. 
(4  Div.  838.) 

(Supreme  Court  of  Alaliama.   April  22, 1920.) 

1.  Caveaaiits  «=942(2)— Graator  of  a  portloa 
•f  lot  by  warranty  deed  assume*  the  whoU 
burden  of  Incumbranoo. 

Where  a  portion  of  a  lot  the  whole  of  which 
was  subject  to  lien  for  sidewalk  improvements 
was  conveyed  by  deed  warranting  the  property 
to  be  "free  from  incumbrances,"  grantor  as- 
sumed the  whole  burden  of  incumbrances  as  a 
charge  upon  his  own  parcel,  while  grantee  took 
his  portion  entirely  free  and  had  a  right  as 
against  a  later  mortgagee  of  the  grantor,  tak- 
ing with  knowledge  of  such  conveyance,  to  have- 
such  portion  exonerated  from  the  tax  lien  in- 
cumbrance. 

2.  Subrogation  «ss>  {.-"Subrogation"  dollned. 

"Subrogation"  is  a  mode  whidt  eqaity 
adopts  to  compel  the  ultimate  discbarge  of  a 
debt  by  him  who  in  equity  and  good  conscience 
ought  to  pa;  it,  and  is  not  dependent  on  privity 
or  contractual  relations. 

[E}d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subro- 
gation.] 

3.  Snbrogation  «=»  14(2)— Grantee  of  portion  of 
lot  subject  to  sidewalk  Improvement  lien  sub- 
rogated to  city's  lien. 

Where  a  portion  of  a  lot,  the  whole  of 
which  was  subject  to  sidewalk  improvement  lien, 
was  conveyed  by  deed  warranting  the  prop- 
erty to  be  "free  from  incumbrances,"  grantee, 
on  payment  of  the  entire  amount  due  to  pro- 
tect lot  from  foreclosure,  was  entitled  to  be 
subrogated  to  the  lien  of  the  city  for  reimburse- 
ment, though  such  lien  was  a  statutory  lien 
given. city  and  was  not  shown  to  have  been  as- 
signed to  grantee. 

4.  Pleading  «=38(2I)  ~-  Allegation  mortgagoe 
was  put  on  Inquiry  held  coneluslon  of  pleader. 

Allegation  that  mortgagee  took  mortgage 
witiH  fiotice  of  prior  conveyance  "or  was  put 


on  inquiry"  held,  in  so  far  as  quoted  words 
are  concerned,  a  mere  conclnsion  of  the  pleader. 

5.  Costs  «=s>24l— Will  be  divided  wboro  decree 
is  alllrmsd  In  part  and  reversed  in  part 
Where  decree  sustaining  demurrer  to  Irill 
as  a  whole  is  reversed,  but  is  affirmed  as  to 
the  assignment  of  demurrer  to  a  particular  part 
of  the  bill,  costs  of  appeal  will  be  taxed  one-half 
against  appellant  and  one-half  against  appel- 
lees. 

Appeal  from  Circuit  Cioiirt,  Houston  (boun- 
ty; H.  A.  Pearce,  Judga 

Bill  by  the  Dothen  Grocery  C!ompanr 
against  H.  H.  Dowling  and  others  for  exon- 
eration and  subrogation  to  a  tax  lien.  From 
a  decree  sbstaining  demurrers  to  the  bill 
complainant  appeals.  Affirmed  in  part,  and 
in  part  reversed  and  remanded. 

Bill  by  appellant,  a  corporation,  against  H. 
H.  Dowling  and  others,  partners  doing  busi- 
ness under  the  name  of  Dothan  Foundry  ft 
Machine  C!ompany,  and  J.  U.  Careton,  h.  P. 
Kirkland,  and  A.  T.  Marcbman,  seeing  re- 
imbursement for  funds  paid  out  by  com- 
plainant in  discharge  of  a  lien  for  sidewalk 
improvements  paid  to  the  city  of  Dothan, 
and  to  that  end  seeks  exoneration  and  anb- 
rogatlon. 

The  bill,  in  substance,  shows  that  Careton, 
Kirkland,  and  Marchman  owned  a  lot  in 
Dothan  upon  which  the  city  held  a  valid  lien 
for  sidewalk  Improvements,  which  lien  cov- 
ered the  entire  lot  These  respondents 
[Cureton,  Kirkland,  and  Marchman]  in  Feb- 
ruary, 1914,  sold  a  portion  of  said  lot  to 
complainant  under  warcanty  deed.  In  the 
sixth  paragraph  the  bill  charges  that  on 
March  7,  1914,  the  said  Cureton,  Kirkland, 
and  Marchman  conveyed  by  mortgage  to  the 
Dothan  Foundry  &  Machine  Company  the 
balance  of  said  lot ;  said  paragraph  contain- 
ing the  following  averment: 

"Orator  further  avers  that  when  the  Dothan 
Foundry  &  Machine  Company  took  said  mort- 
gage it  had  notice,  or  .knowledge,  or  was  put  on 
inquiry  that  the  complainant  had  purchased 
said  real  estate  set  out  and  described  in  the 
fifth  paragrapli  of  this  bill  of  complaint" 

The  bill  also  avers  that  the  complainant, 
in  order  to  protect  said  property  and  to  re- 
lieve the  same  from  the  lien  of  the  city,  paid 
the  .full  amount  of  said  sidewalk  aaaessmeat 
It  is  Bought  by  the  bill  to  have  complainant's 
portion  of  the  lot  exonerated  as  to  said  as- 
sessment and  lien,  and  to  have  the  resiaiB- 
ing  portion,  conveyed  by  mortgage  to  the 
foundry  company,  declared  primarily  liable 
therefor,  and  that  complainant  be  subrogat- 
ed to  the  lien  of  the  city  for.  relmbursemoit 
of  the  sum  paid  In  discharge  thereof. 

Re8i)ondents'  third  ground  of  demurrer  to 
the  bill  as  a  whole  was  that  It  did  not  appear 
the  city  of  Dothan  had  transferred  the  Uea 


«s9For  other  casei  lee  nun*  topic  and  KBT-NtntBBR  In  all  K«y-Namb«r«d  DIcmU  and  lodexM 
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to  complalnimt,  and  the  flftb  ground  was 
that  the  bill  shows  complainant  was  not  en- 
titled to  exoneration.  There  were  also  as- 
glgnmenta  of  demurrer  to  the  effect  the  lien 
was  a  Btatntoiy  Hen  and  had  been  paid. 
There  was  also  demurrer  to  that  part  of  the 
bill  as  to  notice  to  the  foundry  company  of 
the  conveyance  to  complainant,  to  the  effect 
that  the  allegations  of  notice  were  in  the 
alternative,  and  that  the  phrase  "or  was  put 
on  inquiry ,"  in  the  s^tb  paragraph,  la  but  a 
legal  conclusion. 

The  cbart  sustained  the  third  and  fifth 
grounds  of  demurrer  to  the  bill  as  a  whole, 
and  also  certain  specific  grounds  assigned  to 
certain  portions  ol  the  bill  set  out  in  para- 
graphs 6  and  7.  From  this  decree  the  com- 
plainant prosecntes  this  appeal. 

Farmer,  Merrill  &  Farmer,  of  Dothan,  for 
appellant 

Chapman  &  Lewis  and  H.  K.  Martin,  all 
of  Dothan,  for  appellees. 

6ABDNER,  J.  (after  stating  the  facts  as 
above).  [1]  The  bill  disclosea  that  the  re- 
spondents Cnreton,  Klrkland,  and  Marchman 
owned  a  lot  in  the  city  of  Dothan,  incumber- 
ed by  a  lien  of  the  city  as  provided  by  stat- 
nte  for  sidewalK  Impvovements,  and  sold  a 
portion  of  said  lot  to  complainant  by  war- 
ranty deed.  The  deed  is  one  of  bargain  and 
sale  and  contains  the  usual  covenants,  In- 
dudlng,  of  eonrse,  that  the  property  "\b  tree 
from  incnmbrances."  Such  a  conveyance 
therefore  dlsckises  an  intention  between  the 
grantor  and  grantee  that  the  former  is  to 
asstmie  the  whole  bnrden  of  the  incum- 
brance as  a  charge  up^n  his  own  parcel, 
while  the  g^rantee  is  to '  take  and  hold  his 
portion  entirely  free.  Howser  v,  Cruikshank, 
122  Ala.  256,  25  Sonth.  206.  82  Am.  St  Rep. 
76. 

The  doctrine  of  exoneration  is  treated  ful- 
ly in  3  Pomeroy's  Eq.  Jur.  (3d  Ed.)  |  1224, 
from  which  this  court  has  frequently  taken 
quotations.  Northwestern  Ass'n  v.  Harris, 
114  Ala.  468,  21  South.  999;  Howser  v. 
Cmikshank,  supra ;  Interstate  Lk  &  I.  Co.  v. 
Logan,  196  Ala.  196,  72  South.  86.  The  tax 
Hen  Incumbrance  '  here  -  in  question  comes 
within  the  principle  of  exoneration '  as  much 
as  a  mortgage  lien.  Troy  v.  Protestant 
Episcopal  C9iurcb,  174  Ala.  380,  66  South.' 
9S2,  Ann.  Cas.  1914B,  815. 

This  principle,  nnder  the  facts  here  dis- 
closed, clearly  gave  to  the  complainant,  as 
against  its  vendors,  a  right  to  have  exoner- 
ated from  this  tax  lien  incumbrance  that 
portion  of  the  lot  purchased  by  it  As  said 
by  this  court  in  Aderholt  v.  Henry,  87  Ala. 
415,  6  South.  625,  6  L.  R.  A.  451: 

"A  court  of  equity,  in  charging  land  saWeet 
to  aa  iBCBiabnuice;  which  has  been  ■ncceasively 
■oM  aad'  conveyed  in  parcels,  wUb  covenant  «f 


warranty,  to  different  persons,  pursues  the  in- 
verse order  of  alienation." 

And,  as  pointed  out  in  sectlcm  1224  of 
Pomeroy's  Eq.  Jur.,  supra,  when  the  incnm- 
brancra  afterwards  conveys  his  remaining 
portion  of  the  property,  such  transaction 
cannot  affect  the  first  purchaser's  pre-exist- 
ing priority,  as  the  second  purchaser  ac- 
quires no  higher  equity  than  that  possessed 
by  his  immediate  grantor.  Therefore  the 
Dothan  Foundry  &  Machine  Company,  tak- 
ing its  mortgage  with  notice  of  complain- 
ant's purchase,  acquired  no  higher  equity 
than  that  possessed  by  its  mortgagor.  The 
bUl  therefore  dlsdoses  that  complainant  is 
entitled  to  have  its  portion  of  the  lot  exon- 
erated from  this  incumbrance. 

[I]  Complainant  further  shows,  however, 
that,  in  order  to  protect  its  lot  from  the  fore- 
Closure  of  this  lien,  it  was  compelled  to  pay 
the  entire  amount  due,  and  therefore  see^ 
to  be  subrogated  to  the  Hen  of  the  dty  for . 
reimbursement  thereof.  Subrogation  Is  a 
mode  which  equity  adopts  to  compel  the  ul- 
timate discharge  of  a  debt  by  him  who  in 
^ulty  and  good  conscience  ought  to  pay  it 
nor  la  It  dependent  on  privity  or  contraictual 
relaticms.  Sheldon  on  Subrogation,  {(  1-11, 
inclusive.  Nor  is  the  equitable  doctrine  here 
considered  affected  by  the  fact  that  the  lien 
discharged  was  a  statutory  lien  glveu  to  the 
dty,  and  not  shown  to  have  been  aaslgned 
to  complainant  Troy  v.  Protestant  Episco- 
pal Church,  supra;  Randolph  ▼.  Billing,  115 
Ala.  682,  22  South.  468. 

[3, 4]  We  are  therefore  of  the  opinion  that 
the  bill  as  a  whole  has  equity,  and  the  court 
was  In  error  in  sustaining  the  third  and 
fifth  assignments  of  demurrer  thereto. 
There  were  demurrers  specifically  assigned 
to  that  portion  of  the  bill  wherein  notice  of 
the  conveyance  to  the  complainant  was 
sought  to  be  Charged  to  the  Dowllng  Foun- 
dry &  Machine  Company,  ^he  averment  In 
this  respect  was  in  the  alternative,  and  we 
are  of  the  opinion  the  assignment  of  demur- 
rer taking  the  point  that  the  language  "or 
was  put  on  Inquiry"  is  but  a  mere  ocmclu- 
sion  of  the  pleader,  is  wdl  taken,  and  was 
properly  sustained. 

[i]  It  results  therefore  that  the  decree 
sustaining  the  demurrer  to  the  bill  as  a 
whole  will  be  reversed,  but  will  be  afiSraaed 
as  to  the  assignment  of  demurrer  to  that 
particular  part  of  the  bill  above  referred  to. 
The  costs  of  this  appeal  wHI  be  taxed  one 
half  against  appellant  and  the  remaining 
half  against  appellees. 

Affirmed  in  part  and  In  part  reversed  anc| 
remanded. 


ANDERSON,    a    in 
BROWN,  JJ.,  ooncDi; 


and    SAYRU    and 


Digitized  by 


Google 


600 


86  SOUTHBSN  BBPORTEB 


(AlL 


(SM  Ala.  2M) 

HENRY  V.  MILNER.    (8  DIv.  246.) 

(Supreme  C!oart  of  Alabama.    AprU  22, 1920.) 

1.  Pleading  «=»54 — Each  oount  of  complaint 
censlderad  as  atateinaiit  of  a  different  oanse 
of  action. 

Each  connt  of  the  complaint  is  considered 
as  a  statement  of  a  different  cause  of  action, 
though  it  is  often  proper  to  avoid  unnecessary 
repetition  that  one  count  should  refer  to  the 
other. 

2.  Negligence  <8=>I08(I)— CouDt  Of  complaint 
held  demurrable. 

A  count  of  a  complaint  for  negligence 
'Which  does  not  refer  to  other  counts,  and  which 
claims  no  amoont  of  damages  and  fails  to  show 
who  sustained  injury,  or  whether  the  injury 
was  to  person  or  property  does  not  state  a 
cause  of  action. 

Appeal  from  Circuit  Court,  Harsball  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Suit  by  Gertrude  MUner,  by  next  filend 
against  Jo  L.  Hairy,  for  damages  from 
frightening  of  a  mule  by  defendant's  auto- 
mobile. From  judgment  for  plaintlft,  defend- 
ant appeals.  Transferred  from  Court  of  Ap- 
peals under  Acts  19U,  p.  450,  i  &  Beversed 
and  remanded. 

Suit  by  appellee  against  appellant  to  re- 
cover damages  alleged  to  have  resulted  from 
the  frightening  of  a  mule  by  appellant's  auto- 
mobile, resulting  in  judgment  for  the  plaintiff 
for  $475,  trma  which  this  appeal  Is  pros- 
ecuted. 

Counts  1  and  2  of  the  complaint  were 
eliminated  by  demurrer,  and  during  the  trial 
of  the  cause  the  complaint  was  amended  by 
filing  additional  count  3.  The  cause  was 
tried  upon  count  8  and  the  general  issue. 
Count  S  was  demurred  to  because  indefinite 
and  incomplete,  and  for  that  It  refers  to 
something  that  has  preceded,  but  does  not 
show  to  what  reference  is  made,  together 
with  other  grounds.  The  demurrer  was  over- 
ruled.   Count  8  Is  as  follows: 

"Amended  Complaint. 

"Connt  No.  3.  And  plaintiif  avers  that  said 
automobile  was  a  motor  vehicle;  that  at  the 
time  of  the  happening  of  the  injuries  complain- 
ed of  the  said  mule  was  being  driven  by  one 
-~—  Finley;  that  the  said  aatomobile  so  op- 
erated by  defendant  met  the  buggy  in  which 
plaintiff  was  seated  going  in  an  opposite  di- 
rection, and  that  defendant  did  not  seasonably 
turn  the  said  automobile  to  the  right  of  the 
center  of  the  said  highway,  and  thereby  proxi- 
mately caused  the  said  mule  to  become  fright 
ened,  and  the  plaintiff  avers  that  the  injuries 
complained  of  were  proximately  caused  by  the 
negligent  failure  of  defendant  to  seasonably 
torn  the  said  automobile  to  the  right  of  the 
center  of  the  said  highway  when  the  defendant 
operating  the  said  automobile  met  the  said 
Finley  driving  said  mule." 


Street  ft  Bradford,  of  GmiterayOle,  for  ap- 
pellant. 
A.  £.  Hawkins,  of  Ft  Payne,  for  appellee. 

GARDNEB,  J.  [1]  "Bach  connt  of  the 
complaint  Is  considered  as  a  statement  of  a 
different  cause  of  action."  It  is  often  prop- 
er, to  avoid  unnecessary  repetition,  that  one 
count  should  refer  to  the  other,  but  if  there 
is  no  express  reference  the  several  counts 
are  considered  as  distinct,  as  If  contained  In 
separate  declarations.  Bryant  ▼.  Southern 
By.  Co.,  137  Ala.  488,  34  South.  562. 

[2]  This  cause  was  tried  upon  count  3, 
as  shoMTu  in  the  statement  of  the  case; 
Doubtless  counsel  were  under  the  Impressiw 
that  it  contained  some  reference  to,  and 
adoption  of,  some  portion  of  other  count) 
which  had  been  eliminated.  However  that 
may  be,  no  such  reference  Is  made  In  the 
count,  and  we  are  not  at  liberty  to  supply 
the  omission,  for  we  can  <HiIy  determine  the 
cause  upon  the  record  before  us.  As  the 
count  stands.  It  claims  no  amount  of  dam- 
ages, does  not  show  who  sustained  any  Injury, 
or  whether  the  injury  was  to  pawia  or  prop- 
erty. It  requires  no  argument  to  show  that, 
as  framed,  the  count  does  not  state  a  cause 
of  action.  Tha«  were  demurrers,  suflclent- 
ly  directing  attention  to  the  Incomplete  and 
indefinite  condition  of  this  ooont,  which 
should  have  been  sustained.  But,  in  an; 
event,  the  judgment  must  be  reversed.  L.  & 
N.  B.  Co.  V.  WUllams,  113  Ala.  402,  21  South. 
038;  Jordan  v.  N.  C.  &  St  L.  By.  Co.  131 
Ala.  219,  31  South.  566. 

Beversed  and  remanded. 

AKDEBSON,  C.  J.,  and  McOLBIiLAN  and 
SAYKB,  JJ.,  concur. 


BOWLING  V.  STATE.    (5  DIv.  755.) 

(Supreme  <3ourt  of  Alabama.    May  13,  1920. 
Behearing  I>enied  June  30,  1920.) 

1.  Appeal  awl  error  «s>l009(4)— Fladlag  li 
•qnlty  suit  not  dlstnrbod,  aaless  against  great 
weight  of  evidence. 

When  equity  cause  is  tried  without  a  jury, 
and  the  evidence  is  ore  tenus,  or  partly  so,  the 
conclusion  of  the  court  on  the  facts  is  like  the 
verdict  of  a  jury,  and  will  not  be  disturbed  by 
the  Supreme  Court,  unless  plainly  contrary  to 
the  great  weight  of  the  evidence. 

2.  Intoxicating  liquors  e=9252  —  Car  ns«d  Is 
transportation  must  be  told  subject  to  Ilu 
of  mortgagee. 

Where  the  claimant  of  an  automobile  sought 
to  be  sold  by  the  state  for  its  use  in  the  trans- 
portation of  prohibited  liquors  shows,  not  only 
tliat  he  holds  valid  subsisting  mortgage  on  tlie 
car,  but  that  he  had  no  notice  of  its  anlawfnl 
use,  the  car  must  be  sold  by  the  sheriff  subject 
to  claimant's  lien. 


^sFor  other  case*  see  lame  topic  and  KET-NTJMBBR  In  all  Key-Numbered  Disests  and  IndczM 
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Appeal  from  Circuit  Court,  Macon  County ; 
S.  L.  Brewer,  Judge. 

BUI  by  tbe  State,  on  the  relation  of  its 
Solicitor,  to  condemn  and  sell  one  Hudson 
Super-Six  automobile,  alleged  to  have  been 
used  in  transporting  prohibited  liquors  by 
one  M.  C.  Blackwell,  deceased,  wherein  H. 
G.  Bowling  claimed  the  car.  From  a  decree 
denying  his  claim  and  confiscating  the  car, 
Bowling  appeals.  Kerersed,  rmdered,  and 
remanded. 

The  claimant  introduced  a  note  and  mort- 
gage for  the  sum  of  $550.  executed  to  him  by 
M.  G.  Blackwell,  with  the  car  in  suit  as  se- 
curity mentioned  in  tbe  mortgage.  He 
showed  a  payment  thereon  of  $150,  and 
proved  the  execution  of  the  note  and  mort- 
gage by  the  subscribing  witnesses  thereto, 
and  he  testified  that  he  loaned  the  money  to 
Vr.  Blackwell  in  good  faith,  never  knew  of 
Blackwell  being  engaged  in  the  liquor  busi- 
ness, and  had  no  notice  or  knowledge  of  the 
use  of  the  car  as  a  carrier  of  liquor,  and 
that  he  knew  nothing  of  tbe  seizure  of  the 
car  or  the  condemnation  proceedings  until 
Just  a  day  or  two  prior  to  filing  his  petition. 

Hill,  HUl,  Whiting  &  Thomas,  of  Mont- 
gomery, for  appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  the  State. 

ANDERSON,  C.  J.  [1]  We  are,  of  course, 
aware  of  the  well-established  rule  that,  when 
a  cause  is  tried  by  the  court  without  a  jury 
and  the  evidence  is  ore  tenus,  or  partly  so, 
the  trial  conrt  has  the  advantage  over  this 
court  of  seeing  and  bearing  tbe  witnesses, 
and  its  conclusion  on  facts  is  like  unto  the 
verdict  of  a  jury,  and  will  not  be  disturbed 
by  this  court,  unless  plainly  contrary  to  the 
great  weight  of  the  evidence,  and  that  said 
rule  applies  to  equity  as  well  as  cases  at  law. 
The  evidence  In  tbe  present  case,  however, 
fully  supported  the  petltlinifer's  mortgage, 
and  was  not  materially  controverted  nor  con- 
tradicted directly  or  inferentially.  Tbe  pe- 
titioner not  (Hily  proved  the  existence  of  a 
valid  subsisting  mortgage,  but  met  the  stat- 
utory requirement  of  negativing  notice  or 
knowledge  on  his  part  of  the  unlawful  use 
of  the  automobile.  Not  only  was  the  con- 
clusion of  the  trial  court  contrary  to  the 
evidence,  but  the  petitioner  would  have  been 
entitled  to  the  general  affirmative  charge 
with  the  hypothesis,  had  this  been  a  jury 
case. 

[21  The  trial  court  erred  in  disallowing  the 
petitioner's  daim,  and  the  decree  is  reversed, 
and  one  is  here  rendered,  granting  the  pe- 


titioner relief,  and  the  case  is  remanded,  in 
order  that  the  sale  of  the  automobile  shall 
be  made  by  the  sheriff,  so  as  to  subject  the 
Interest  of  the  offending  party  in  the  same, 
and  subject  to  the  Hen  of  the  appellant 
State  V.  Crosswhlte,  84  South.  818. 
Reversed,  rendered,  and  remanded. 


McCLELLAN,    SATBE, 
JJ~  concur. 


and   aABDNBB, 


a»4Aia.M» 
SL088-SHEFFIELD  STEEL  &  IRON  CO.  v. 
SAMPSON.    (6  DIv.  40.) 

(Snpreme  Court  of  Alwhrnna,    May  14,  19CS>.) 

Appeal  and  error  «s>655(2)— Bill  of  exeep- 
tiont  aot  presented  In  time  strlekea  on  no- 
tioa. 

Motion,  on  appeal  from  original  judgment, 
to  strike  bill  of  exceptions  not  presented  to  tbe 
trial  judge  within  the  90  days  allowed  by  law 
therefor,  must  prevail. 

Appeal  from  Olrcnit  Coart,  Jefferaoo  Coun- 
ty ;  Romaine  Boyd,  Judge. 

Action  by  Peter  Sampson  against  tbe 
Sloss-Sheffield  Steel  &  Iron  Company.  Judg- 
ment for  plaintiff,  and  defendant '  appeals. 
Affirmed. 

Tillman,  Bradl^  4c  Morrow,  of  Binning- 
ham,  for  appellant. 

Frank  S.  White  ft  Sons,  of  Birmlugham, 
for  appellee. 

SOMBBVILLB,  J.  The  Judgment  for  tbe 
plaintiff  in  this  cause  was  rendered  on  March 
13,  1919,  and  defendant's  motion  for  new 
trial  was  overruled  on  May  31,  1919.  The 
appeal  is  from  the  original  judgment,  and 
the  bill  of  exceptions  was  presented  to  the 
trial  judge  on  June  12,  1919.  As  the  90  days 
within  which  the  bill  could  be  legally  pre- 
sented expired  on  June  11,  1919,  the  motion 
to  strike  the  bill  of  exceptions  must  prevail. 
King  T.  Hill,  163  Ala.  423,  51  South.  15; 
Cassell's  Mill  v.  Strater  Bros.  Grain  Co,  160 
Ala.  274,  51  South.  969. 
.  The  assignments  of  error  based  on  the  rec- 
ord proper  are  waived,  and,  tbe  other  a»- 
signments  on  the  Mil  of  exceptions  being 
eliminated,  the  Judgment  must  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
THOMAS,  JJ.,  concur. 
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PRATT  CONSOU.  COAL  CO. 

(6  DIv.  34.) 

(Supreme  Conrt  of  Alabama.    April  8,  1920.) 

1.  Mines  and  minerals  «=>58— Contract  to 
mine  need  not  specify  time. 

A  contract  to  mine  a  specified  area  of  coal 
need  not  stipulate  within  what  time  the  coal 
should  be  mined  or  when  work  should  begin. 

2.  Pleading  «=99— Complaint  fop  i  brsaota  of 
contract  to  mine  coal  need  not  allege  It  was 
to  be  mined  witliln  reasonable  time. 

In  an  action  by  one  who  had  contracted 
to  mine  coal  for  a  breach  of  contract,  it  was  not 
necessary  for  the  complaint  to  allege  the  impli- 
cation of  law  that  it  was  to  be  begun  and  com- 
pleted -within  a  reasonable  time,  where  the 
breaches  charged  to  defendant  were  in  no  way 
related  to  the  beginning  or  completSon  of  the 
woric,  and  It  was  alleged  that  plaintiff  promptly 
proceeded  to  carry  out  his  part  of  the  contract 
and  was  pteventad  therefrom  by  breaches  of 
defendant. 

3.  Pleading  «S38 (7)— Allegation  that  defendant 
prevented  plaintiff  from  performing  his  con- 
tract held  mere  conoiuslon. 

In  aa  action  by  one  who  had  contracted  to 
mine  coal  for  a  breach  thereof,  an  allegation 
that  "defendant  prevented  plaintiff  from  carry- 
ing out  said  provisions  on  his  part"  was  a 
mere  conclusion  of  the  pleader,  and  was  subject 
to  demurrer  specially  directed  thereto,  since 
something  ought  to  have  been  Stated  showing 
the  character  or  manner  of  the  alleged  pre- 
vention. 

4.  Appeal  ami  orr^r  4=31040(10)— Ovemiiing 
demurrer  to  allegation  of  eondnslon  support- 
ed by  evidence  not  prejadlclal  error. 

Although  an  allegation  that  "defendant  pre- 
vented plaintiff  from  carrying  out  said  provi- 
sions on  his  part"  was  a  mere  conclusion  of 
the  pleader,  defendant  could  not  have  been 
prejudiced  by  the  mere  generality  of  the  alle- 
gation, where  the  evidence  was  presented  on 
the  trial  and  overruling  of  demurrer  therefor 
was  not  reversible  error. 

5.  Damages  «=>62(4)— innocont  party  must 
fflai(e  reasonable  ^orts  to  pravsat  damage 
resulting  from  contract  breach. 

The  general  rule  that  the  innocent  party  to 
a  broken  contract  can  recover  only  fur  such 
damage  aa  he  was  unable  to  prevent  by  his 
own  prudent  end  reasonable  efforts  in  the 
premises,  and  that  these  efforts  would  include 
the  maidiig  of  reasonable  expenditures  of  mon- 
ey when  necessary  and  plainly  effective,  is  sub- 
ject to  the  limitations  that  the  innocent  party 
does  not  come  under  the  rule  unless  he  has  the 
means  to  make  sndi  expenditures,  thst  the 
person  Injured  is  not  required  to  make  extraor- 
dinary expenditures  requiring  a  diBproportion- 
ate  outlay  in  endeavoring  to  guard  against  the 
coaaeqaences  of  the  wrongdoer's  act,  and  that 
where  the  party  whose  duty  it  is  primarily  to 
perform  a  contract  has  equal  opportunity  for 
performance,  and  equal  knowledge  of  the  conse- 
quence of  nonperformance,  he  cannot,  while  the 
contract  ia  subsisting  snd  in  force,  be  heard 


I  to  say  that  plaintiff  might  have  performed  for 
V.  VINT80N.  him- 


Appeal  from  Clrcnit  Conrt,  Telferson  Coun- 
ty; John  C.  Pugh,  Judge. 

Action  by  Beaoregard  VIntaon  against  the 
Pratt  ConBolidated  Coal  Company  for  breacli 
of  contract  to  mine  coaL  Jadgment  for 
plaintiff,  and  defendant  appeals.  TianBfe> 
red  from  Court  of  Appeals  under  Acts  1911, 
p.  450,  I  6.    AfDrmed. 

J.  H.  Bankhead,  Jr.,  iDf  Jasper,  and  Lam- 
kin  &  Watts,  of  Birmingham,  for  appellant. 

Harsh,  Harsh  &  Harsh,  of  Birmin^m, 
for  appellee. 

SOMERVILLS,  J.  [1,  2]  It  was  not  neces- 
sary for  the  contract  to  stipulate  within 
what  time  plaintiff's  undertaking  to  mine  the 
specifled  area  of  coal  was  to  be  performed,  or 
when  the  work  should  begin,  and  It  was  not 
necessary  for  the  complaint  to  allege  the  im- 
plication of  law  that  It  was  to  be  begun  and 
completed  within  a  reasonable  time,  where 
the  breaches  charged  to  defendant  are  in  no 
way  related  to  the  beginning  or  completion  at 
the  work,  and  where  it  is  alleged  that  i^ain- 
tlff  promptly  proceeded  to  carry  out  his  part 
of  the  contract  and  was  prevmted  therefrom 
by  the  breaches  of  defendant.  The  contract 
here  sued  on  did  not  in  any  way  Involve  the 
sale  or  leasing  of  real  estate.  Defendant's 
plea  No.  2,  based  tipon  the  contrary  as- 
sumption, and  setting  up  the  statute  of 
frauds,  was  wholly  Inapt  and  irrelevant,  and 
the  demurrer  thereto  was  properly  sustained. 

[S,  4]  We  think  that  the  second  assignment 
of  breach,  viz.,  "defendant  prevented  plata- 
tlff  from  carrying  oat  said  provisions  on  hl« 
part,"  is  ti  mere  eondnslon  of  the  pleader, 
and  was  subject  to  the  grounds  of  demurrer 
specially  directed  thereto.  Something  ougbt 
to  have  been  stated  showing  the  character  or 
manner  of  the  alleged  prevention,  as  that  de- 
fendant forbade  him  to  proceed  with  the 
work,  or  stopped  him  from  working,  or  failed 
or  refused  to  furnish  him  with  the  facilities 
agreed  tipon.  Woodward  Iron  Co.  v.  Frailer, 
190  Ala.  303,  87  South.  430.  However,  as  the 
evidence  was  presented  on  the  trial,  we  are 
nnable  to  see  how  the  mere  generality  of  this 
allegation,  and  the  absence  of  a  more  spedllc 
statement  could  have  prejudiced  the  defend- 
ant. 

Defendant's  request  for  the  general  affirm- 
ative charge,  refused  by  the  court,  preeoits 
three  questions  of  fact:  (1)  Whether  there 
was  any  evidence  tending  to  show  an  obliga- 
tion on  the  part  of  defendant  to  famish  a 
site  on  the  railroad  right  of  way  for  plahi- 
tlff's  tipple;  (2)  whether  there  was  any  evi- 
dence tending  to  show  that  defendant  stop- 
ped plaintiff  from  mining  the  coal,  when  be 
was  able,  ready,  and  willing  to  perform ;  and 
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<3)  whether  there  was  any  evidence  tending 
to  show  tbat  defendant's  general  superin- 
tendent, Pennington,  was  authorised,  actual- 
ly or  ostensibly,  to  make  the  contract  In 
question  with  plaintiff. 

On  the  first  Issue  it  appears  without  dis- 
pute, ftrom  plaintiff's  own  testimony,  that 
defendant  was  not  contractually  bound  to 
furnish  a  site  for  the  tipple,  but  merely  and 
gratuitously  promised  to  give  expert  advice 
as  to  the  most  desirable  location.  In  so  far 
as  plaintiff's  case  d^)ended  upon'  that  alleged 
breach,  be  was  clearly  not  entitled  to  re- 
cover. But,  on  the  second  Issue,  plaintiff  tes- 
tified that  Pennington  stoi^ed  him  from  car- 
rying out  the  contract,  which  he  was  ready, 
wlUlns,  and  able  to  do.  We  would  infer 
from  bis  entire  testimony  that  he  was  stop' 
ped  frmn  woik  merdy  l^  Penntaigton's  fail- 
ure to  provide  a  place  on  the  railroad,  or  a 
spur  track,  tor  the  tipple.  But,  as  the  tes- 
timony stood,  it  was  for  the  jury  to  say  what 
it  meant 

On  the  third  issue  it  was  very  dearly  open 
to  the  jury  to  find  that  the  contract  was 
made  with  tbe  knowledge  of  the  governing 
authority  of  the  defaidaat  company,  or  else 
tbat  Pennington  was  ostensibly  authorised 
to  make  the  contract  and  that  plaintiff  oould 
IMwperly  rely  upon  the  appearance  of  such 
authority.  Wheeler  v.  McOnire,  86  Ala.  808, 
5  SoQtb.  190,  2  U  B.  A.  806.  For  the  rea- 
sons stated,  the  general  affirmative  charge 
was  properly  refused. 

[f  ]  It  is  a  general  rule  of  law  that  the  In^ 
nooent  party  to  a  broken  contract  con  recov- 
er only  for  such  damage  as  he  was  unable  to 
prevent  by  his  own  prudent  and  reasonable 
efforts  In  the  premises,  and  these  efforts 
would  Include  the  making  of  reasonable  ex- 
penditures of  money  when  necessary  and 
plainly  effective. 

"The  person  injured  is  not  required,  how- 
ever, to  make  extraordinary  ezpenditurrs  re- 
quiring a  disproportionate  outlay  in  endeavoring 
to  gnaid  against  the  conaequenees  of  the  wrong- 
doer's act"    17  Corp.  Jur.  770,  f  W. 

Id  the  instant  case,  plaintiff  could  not  have 
been  required  to  bdild  a  spur  track  at  a  cost 
of  $400  or  $500  unless  such  an  outlay  was 
reasonable  and  prudent  under  all  the  circum- 
stances, and  unless  he  had  the  means  to  do 
so,  and  the  requested  instruction  that,  if  he 
could  have  secured  a  loading  place  at  a  rea- 
sonable cost  the  measure  of  his  damages 
would  be  BQdi  reasonable  cost  was  at  least 
misleading,  and  therefore  properly  refused. 
The  estimated  cost  of  the  spur  may  have 
been  reasmable  in  the  abstract  but  It'  may 
nevertheless  have  been  an  unreasonable  bur- 
den to  impose  upon  plaintiff  under  the  dr- 
cumatances,  and  in  relation  to  his  c(»itract 

Moreover,  there  is  another  limitation  in 
the  general  rule,  which  we  think  Is  applica- 
ble here: 


"Wliere  the  party,  whose  duty  It  is  primarily 
to  perform  a  contract  has  equal  opportunity 
for  performance,  and  equal  knowledge  of  tbe 
consequences  of  nonperformance,  he  cannot, 
while  the  contract  is  subsisting  and  in  force, 
be  heard  to  say  that  plaintiff  might  have  per- 
formed for  him."  Ash  v.  8oo  Shig  Long,  177 
Cal.  366,  170  Pac.  843:  Louis viUe,  etc..  B.  B. 
Co.  V.  Sumner,  106  Ind.  66,  5  N.  E.  404,  65 
Am.  Bep.  710;   17  Corp.  Jar.  774,  f  0<N 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  will  be  affirmed. 
Affirmed. 


ANDEBSON,    C    J, 
BBOWM,  JJ,,  concur. 


and   THOMAS  and 


BOWOOIN 


•t  al.  V.  T.  8. 
et  al. 


(2M  Ala.  at) 

FAULK  4  CO. 


T.  8.  FAULK  A  CO.  et  aL  v.  BOWOOIN 
et  al. 

(4  Olv.  822.) 

(Supreme  Court  of  Alabama.    April  8,  1920. 
Behearing  Denied  May  20,  1920.) 

I 

1.  Chattel  mortgafles  «=>294— Mortoages  «=» 
594(0— Mortgagor,  oonveying  equity  of  rs< 
demptlon,  oannot  redeem. 

A  mortgagor,  conveying  his  equity  of  re- 
demption either  in  real  estate  or  personalty, 
and  retaining  no  interest  in  or  lien  on  the  prop- 
erty, cannot  redeem. 

2.  Usury  «s>l30— Not  available  iw  defeats  by 
grantee  of  nortgagor  astaning  debt. 

Bight  to  plead  usury  is  a  personal  defense 
to  the  debtor  mortgagor,  and  not  available  to 
his  grantee,  who  has  assumed  the  mortgage 
debt 

S.  Mortgage*  «=3608— Mertgafeee  held  not  es> 
;to|iped  to  aasert  eanvsyaaoe  by  mortgagor, 
preventing  bis  redeeming. 
Mortgagees,  by  making  advances  to  mort- 
gagor under  the  terms  of  the  mortgage  after 
he  had  conveyed  the  mortgaged  property  to  an- 
other, are  not  estopped  to  set  up  against  his 
bill  to  redeem  that  he  had  disposed  of  the  prop- 
erty before  filing  the  bill,  and  so  oould  not 
maintain  it 

4.  Usury  «s»l30— Mortgagaei  held  not  estop- 
ped to  assert  mortgagor  was  debtor  prevent- 
ing his  grantee  pleading  naaiy. 

Mortgagees,  by  making  advances  to  the 
mortgagor,  w>der  the  terms  of  the  mortgage 
after  he  had  conveyed  the  property  to  his  wife, 
are  not  estopped  to  assert  against  her  that 
she,  not  being  the  debtor  as  to  such  advances, 
in  suit  to  redeem  could  not  avail  of  usury 
as  to  such  advances. 

5.  Mortgages  <8=362 1— Relief  nay  be  granted 
one  Of  two  complainants. 

Under  Code  1007,  |  3212,  authorising  decree 
in  favor  of  one  of  complainants,  redemption 
from  mortgage  may  properly  be  decreed  t«  the 
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grantee  of  the  mortgatror,  though  the  bUl 
brought  by  the  grantee  and  Mortgagor  cannot 
be  maintained  by  the  mortgagor  after  his  con- 
veyance. 

6.  Mortgages  «=>624(l)— Paynant  of  all  mort- 
gage debt  to  redeem  part  of  mortgaged  prop- 
erty releaaea  all  seourity. 

Payment  of  the  entire  mortgage  debt,  re- 
quired of  the  grantee  of  part  of  the  mortgaged 
property  to  redeem  such  part,  operates  as  a 
release  of  all  the  mortgaged  property  and  prop- 
erty held  as  collateral  for  the  indebtedness. 

7.  Lis  pendens  €=>2I— Property  Inoluded  by 
amendment  of  bill  held  subjeot. 

Sale  of  part  of  mortgaged  property  after  bill 
to  redeem  from  the  mortgage  has  been  amended 
to  include  such  property  is  within  the  lis  pen- 
dens. 

8.  Mortgages  «s>s2l— Under  bill  for  retlemp- 
tion  from  mortgage,  redefflptlon  from  another 
■ot  permissible. 

Grantee  of  part  of  mortgaged  land  In  suit 
to  redeem  from  the  ntortgage  cannot  redeem 
lands,  not  covered  by  the  mortgage,  from  an- 
other mortgage  given  for  another  debt. 

Appeal  from  Circolt  Court,  Ck>ffee  Ck>nnt7 ; 
A.  B.  Foster,  Judge. 

Bill  by  S.  B.  Bowdoin  and  his  wife,  K  B. 
Bowdoln,  againat  T.  S.  Faulk  &  Co.  and  the 
People's  Bank  of  Samson,  for  an  accounting, 
purging  of  usury  certain  mortgages,  and  to 
enjoin  foreclosure.  From  the  decree  ren- 
dered, complainants  appeal,  and  respondents 
file  a  cross-appeal.  Affirmed  on  direct  ap- 
peal; affirmed  In  part,  and  in  part  rereraed 
and  rendered  on  crosB-appeaL 

The  bill  was  filed  primarily  to  enjoin  tote- 
closure,  and  for  an  accounting  and  to  redeem 
certain  lands  and  personal  property  mort- 
gaged to  T.  S.  Faulk  &  Co.  and  to  tbe  Peo- 
ple's Bank  of  Samson.  By  amendment  cer- 
tain stock  in  title  Farmers'  Union  Warehouse 
was  included  as  to  be  redeemed.  Temporary 
Injunction  was  granted  and  afterwards  dla- 
solved.  In  the  meantime  Faulk  &  Co.  pro- 
cured a  receiver  to  take  charge  of  the  crops 
and  rents. 

J.  A.  Camley,  of  Elba,  and  H.  L.  Martin,  ot 
Ozark,  for  ai^)ellants. 
W.  W.  Sanders,  of  Elba,  for  appellees. 

AJ^DERSON.  C.  J.  [1]  This  bill  was  filed 
to  enforce  an  equity  of  redemption  as  to  cer- 
tain property  previously  mortgaged  l^  the 
husband  S.  B.  Bowdoin,  wherein  these  com- 
plainants set  up  usury  in  the  mortgage  debt, 
seek  an  accounting,  eta  While  thS  bill  is  by 
S.  B.  Bowdoin  and  his  wife,  N.  B.  Bowdoin, 
as  joint  complainants,  it  shows  upon  its  face 
that  previous  to  the  filing  of  the  same  S.  B. 
Bowdoin  had  conveyed  all  his  right,  title,  or 
interest  In  and  to  the  mortgage  property  to 
bis  wife,  N.  B.  Bowdoin.  Therefore  S.  B. 
Bowdoin  has  no  right  to  maintain  the  bUl 


for  redemption.  It  is  a  wdl-establlsbed  prin^ 
dple  of  law  that  a  mortgagor  who  lias  con- 
veyed his  equity  of  redemption  ^tber  in  real 
or  personal  property,  or  both,  cannot  redeem. 
8  Jones  on  Mortgages  (7th  Ed.)  1 1056,  p.  654 ; 
Cardwell  v.  Insurance  Co.,  186  Ala.  261,  65 
South.  80.  It  is  true  that  hi  the  Cardwell 
Case,  supra,  this  court  held  that  the  mortga- 
gor there  could  redeem  for  the  reason  that, 
notwithstanding  he  had  sold  his  equity  of  re- 
demptiim,  be  retained  an  Interest  or  Uen  up- 
on the  property,  but  wUch  was  not  done  in 
the  present  case. 

[2-4]  It  is  also  weU  settled  that  the  rigbt  to 
plead  usury  Is  a  personal  defense  to  the  debt- 
or mortgagor,  and  may  be  waived,  and  is 
waived  when  he  conveys  the  property  to  an- 
other, stipulating  that  the  purchaser  must  as- 
sume the  mortgage  debt,  to  the  extent  that 
the  purchaser  must  pay  the  full  amount  of  the 
debt,  usury  and  all,  in  order  to  effect  a  re- 
demption of  the  propo-ty.  Stlckn^  y.  Moore, 
108  Ala.  690,  19  South.  76,  and  cases  there 
cited.  Indeed,  the  foregoing  propositions  are 
not  seriously  controverted  in  brief  of  aK)el- 
lant's  counsel,  but  they  contend  that,  notwifh- 
etanding  usury  is  a  personal  defense  to  the 
delitor,  these  respondents  are  estopped  from 
claiming  that  the  husband  mortgagor  was  cut 
off  from  his  right  to  Invoke  this  defmse  by 
virtue  of  the  conveyance  to  his  wife,  for  the 
reason  that  the  mortgagee  bank  continued  to 
deal  with  him,  as  its  debtor  under  the  mort- 
gage, and  without,  for  some  time,  recognising 
the  wife  as  the  owner  of  the  property.  It  is 
true  they  made  him  further  advances  under 
the  terms  of  the  mortgage  after  he  had  om- 
veyed  his  equity  to.  his  wife,  but  we  do  not 
see  how  this  could  operate  as  an  estoppel 
against  them  from  setting  up  the  fact  that 
the  husband  had  dlsi>osed  of  his  property  be- 
fore filing  the  present  bill  to  redeem,  or  how 
it  could  estop  them  from  saying  that  the  wife 
was  not  the  debtor  up  to  and  prior  to  the  time 
that  they  dealt  with  and  treated  her  as  such, 
and  the  trial  court  permitted  her  to  plead 
usury  as  to  all  debts  contracted  with  her,  or 
her  and  the  husband  jointly,  after  the  mort- 
gagee bank  recognized  the  conveyance  and 
commenced  to  treat  and  deal  with  her  as  the 
owner  of  the  property.  We  find  no  reversible 
error  upon  the  part  ot  the  trial  court  upon 
the  direct  appeaL 

Upon  Cross-AppeaL 

[8]  We  think  that  the  trial  court  properly 
held  that  Mrs.  Bowdoin  could  maintain  the 
bill  to  redeem,  notwithstanding  her  husband 
and  correspondent  could  not  do  so.  Section 
3212  of  the  Code  of  1907. 

Nor  are  we  disposed  to  disturb  the  conclu- 
sion of  the  trial  court  to  the  effect  that  the 
respondents,  Faulk  &  Co.,  bad  notice  that 
their  assignor  the  bank  had  been  dutrgiog  a 
usurious  rate  of  interest. 
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{1, 7]  As  to  the  stod:  certificate,  It  baa  bees 
transferred  as  part  aecnrlty  for  the  mortgage 
IndebtedneM,  and  which  said  Indebtedness 
Bfrs.  Bowdoln  had  to  pay  in  order  to  redeeof 
the  property ;  and,  if  she  had  to  pay  the  en- 
tire mortgage  indebtedness,  this  should  oper- 
ate as  a  release  of  all  the  mortgage  property, 
or  property  held  as  collateral  security  for 
said  Indebtedness.  True,  the  original  bill  did 
not  specify  the  warehouse  certificate,  nor 
does  it  seem  to  have  been  included  in  the  in- 
Jonction,  but  the  bill  was  amended  before  the 
sale  of  the  stock,  asking  for  the  redemption 
of  same,  and  said  sale  was  therefore  within 
the  lis  pendens. 

[I]  As  to  the  J.  F.  Bowdoin  80  acres,  we  do 
not  understand  that  It  was  given  to  secure  a 
part  of  the  original  mortgage  Indebtedness, 
or  that  the  mortgage  held  upon  same  was 
from  3.  B.  Bowdoln  to  the  bank,  or  formed  a 
part  of  the  debt  for  which  the  mortgages  in 
question  were  given  to  secure.  In  other 
words,  it  seems  to  have  bea>  a  separable 
trailsaction,  and  was  not  embraced  nor  in- 
clnded  in  the  Indebtedness  for  which  S.  B. 
Bowdoln  gave  the  bank  or  Faulk  &  Go.  mort- 
gages, and  whl«ai  Mrs.  N.  B.  Bowdoln  would 
have  to  pay  as  a  condition  precedent  for  re- 
demption. It  seems  to  have  been  for  a  sep- 
arable and  distinct  debt,  and  was  a  convey- 
ance by  3.  F.  Bowdoln  to  the  bank.  We 
therefore  think  that  the  trial  court  erred  in 
permitting  the  complainant  N.  B.  Bowdoin 
to  redeem  said  80  acres  of  land  under  itie 
prepent  Mil,  and  the  decree  of  the  trial  court 
to  this  extent  only  is  reversed,  and  one  is 
here  rendered  denying  relief  as  to  the  said 
J.  F.  Bowdoln  80  acres  of  land. 

Affirmed  upon  direct  appeaL 

Affirmed  in  part,  and  reversed  and  ren- 
dered in  part  upon  cross  appeal. 

McCI/EIiLAN,  SOMERVIIXE,  and  THOM- 
AS, 3J„  concur. 


(2M  Ala.  It) 

SEEBERO  V.  NORVILLE  a«  al.    (I  DIv.  126.) 

(Supreme  Court  of  Alabama.    Jan.  22,  1020.) 

1.  Principal  and  agent  €=>48— Agent  required 
to  exercise  authority  for  principai'i  benefit. 

It  is  agent's  duty  to  act  in  matters  touch- 
ing the  agency  with  due  regard  to  the  interest 
of  his  principal,  since  in  accepting  the  agency 
he  impliedly  undertakes  to  give  principal  bis 
best  care  and  Judgment,  and  to  use  the  power 
conferred  upon  him  for  the  sole  benefit  of 
principal  eonaistent  with  the  purpose  of  the 
agency. 

2.  Powers  «=9l3— Trusts  «=960— Cannot  eon> 
tinue  bayofld  period  of  purposes  for  whloh 
orsated.  >^ 

Powers  and  trusts  cannot  continue  beyond 
the  period  of  the  purposes  for  which  they  are 
created. 
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3.  Prlnelpal  and  agsst  «=93l,  IS((2)— Power 
extinooished  by  aooompllshfflent  of  purpose. 

Where  debtor  executed  power  of  attorney 
to  convey  land  for  the  payment  of  the  debt,  the 
extinguishment  of  the  debt  before  the  exer- 
cise of  the  power  operated  to  extinguish  the 
power,  and  if  the  purchaser  had  notice  of  the 
lapse  of  the  power,  or  the  circumstances  were 
8uch  as  to  charge  him  with  notice,  be  is  not 
a  bona  fide  purchaser. 

4.  Prlnelpal  and  agent  «=>l5i(2)— Porchasar 
not  bona  flde,  in  view  of  facts  putting  him 
on  Inquiry  as  to  termination  of  authority. 

Where  a  debtor  executed  a  power  of  attor- 
ney to  convey  his  property  for  payment  of  do.bt. 
on  creditor's  request,  and  power  was  exercised 
more  than  five  years  after  the  granting  of  the 
power,  after  debtor  had  paid  debt  and  been  con- 
tinuously in  possession  of  the  land  as  owner, 
the  purchaser,  who  paid  only  about  one- seventh 
of  its  real  value,  though  he  had  knowledge  of 
actual  value,  held  not  a  Ixma  fide  purchaser; 
the  facts  being  suffideat  to  put  liim  on  inquiry 
as  to  whether  debt  had  been  paid. 

5.  Powers  «=332— Power  to  convey  on  writtea 
oonsent  of  spsclfled  person  mast  be  exeoiitetf 
by  suoh  person  Joining  In  oonvsyaaoe  or  oer- 
tifylng  oonssnt  thersos. 

Where  debtor  executed  power  to  third  per- 
son to  convey  land  on  written  request  of  credi- 
tor for  purpose  of  paying  debt,  it  was  neces- 
sary, under  Code  1907,  |  3434,  that  creditor 
join  in  conveyance,  or  that  he  certify  his  con- 
sent thereon;  such  ijower  not  being  a  simple 
power  of  attorney,  and  therefore  not  witliin  tiie 
exception  made  by  section  3440.     . 

6.  Quieting  title  «=97(3)— Deed  Invalid  on  fans 
not  olond  on  titls. 

Where  deed  recited  that  it  was  execated 
pursuant  to  power  of  attorney,  which  required 
written  consent  of  certain  person  as  a  condi- 
tion to  its  exercise,  but  such  person  neither 
Joined  in  the  conveyance  nor  certified  bis  con- 
sent thereon,  as  required  by  Code  1007,  i  3434, 
the  deed  was  Invalid  on  its  face,  and  therefore 
did  not  constitute  a  doud  on  grantor's  titie. 

7.  OUiletIng  title  «=934(l)— Bill  held  sufflcisBt. 

Bill  to  quiet  titie,  dated  April  27th,  averring 
that  complainant  was  in  the  actual  possession 
of  the  lands,  daimlng  them  as  owner,  and  exer- 
dsing  acts  of  ownership  over  them,  on  Feb- 
ruary 10th,  the  date  of  the  execution  of  certain 
deed,  that  respondent  held  deed  and  on  the 
faith  thereof  had  executed  a  mortgage  to  a 
correspondent,  that  both  deed  and  mortgage 
had  been  entered  of  record,  and  that  no  steps 
had  been  taken  by  respondent  to  acquire  pos- 
session from  complainant,  held  sufficient,  under 
Code  1907,  |  5443;  it  being  a  necessary  infer- 
ence that  complainant  was  in  possession  at 
time  of  filing  bill,  and  that  no  suit  was  pending 
to  test  respondents'  lights. 

Appeal  from  Olrcuit  Court,  Mobile  Oonnty ; 
Claud  A.  Qrayson,  Judge. 

Bill  by  Rolf  Seeberg  against  Peyton  Nor- 
ville  and  others  to  set  aside  a  mortgage  exe- 
cuted by  Norville  to  Mrs.  Kelly,  to  require  a 
i  reconveyance  by  Norville  to  Seeberg,  and  to 
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bold  them  both  aa  trustees.  From  a  decree 
BustalnlDg  demurrers  to  the  bill,  complainant 
appeals.    Beversed,  rendered,  and  remanded. 

D.  B.  Cobbs,  of  Mobile,  for  appellant 
Oalllard,  Mahorner  &  Arnold,  of  Mobile, 
for  appellees. 

BBOWN,  J.  Vbia  is  the  second  appeal  in 
this  case ;  this  appeal,  like  the  former,  being 
from  an  interlocutory  decree  of  the  circuit 
court  sustaining  demurrers  to  the  bill.  On 
the  former  appeal  It  was  h^d,  in  the  ab- 
sence of  averments  showing  fraud  on  the  part 
of  Mitchell,  participated  In  by  the  respond- 
ent Norville,  the  bill  was  without  equity ;  but 
it  appearing  that  the  bill  might  be  so  amend- 
ed as  to  gire  It  equity,  while  the  decree  sus- 
taining the  danurrers  was  affirmed,  the  time 
granted  by  the  decree  for  amending  the  bill 
was  extended  fbr  80  days.  Seeberg  t.  Nor- 
Tille  et  al.,  202  Ala.  417,  80  South.  821. 

Briefly  stated,  the  facts  presented  by  the 
bill  as  snbsequently  amended  are  these:  The 
complainant  being  indebted  to  N.  A.  Andre- 
■en  &  Co.;  of  Chrlstianla,  Norway,  in  a  sum 
In  excess  of  the  value  of  the  property  de- 
scribed in  the  bill,  and  of  whldi  the  com- 
plainant was  then  seUsed  and  possessed,  and 
complainant  desiring  to  leave  Mobile,  where 
he  then  resided,  and  at  the  same  time  so  ar- 
range that  the  property  could  be  sold  on  re- 
quest of  his  creditor,  and  the  proceeds  of  the 
sale  applied  on  the  debt,  he  on  the  14th  day 
of  June,  1912,  executed  to  one  John  E.  Mitch- 
dl  a  power  of  attorney,  which,  omitting  the 
capti<m  and  the  descriptlcm  of  the  property. 
Is  in  the  following  words: 

"For  value  received,  wef  Eolf  Seeberg  and 
Cecelia  Seebere,  bis  wife,  do  hereby  constitute 
and  appoint  John  E.  Mitchell,  Esq.,  of  Mobile, 
Alabama,  our  irrevocable  attorney  in  fact, 
with  full  power  and  authority  in  our  names  and 
behalf  to  bargain,  sell,  transfer,  and  convey  to 
any  person  or  corporation  whatever  and  for 
such  Bum  as  he  may  obtain  therefor,  the  follow- 
ing described  lands  situated  in  the  city  and 
county  of  Mobile  and  state  of  Alabama:  [De- 
scription of  property  omitted.]  And  the  title 
purporting  to  be  conveyed  by  our  said  attor- 
ney in  fact,  the  said  Bolf  Seeberg  does  hereby 
fully  warrant  and  will  defend  against  all  lawful 
claims:  Provided,  however,  that  no  conveyance 
ahall  be  executed  by  our  said  attorney  in  fact 
without  a  written  request  to  him  from  said  N. 
A.  Andresen  &  Co.,  of  Christiania,  Norway,  to 
such  effect.  All  expenses  of  sale,  including  a 
reasonable  attorney's  fee,  recording  fees,  and 
payment  of  taxes,  assessments,  and  other  liens 
against  said  property,  shall  be  paid  by  our  said 
attorney  in  fact  out  of  the  proceeds  of  sale,  and 
the  balance  thereof  shall  be  paid  over  by  him  to 
the  said  N.  A.  Andresen  &  Co. 

"In  witness  whereof  we  have  hereunto  set 
our  hands  this  14th  day  of  June,  1812." 

On  the  19th  day  Of  February,  1918,  5  years 
and  6  months  after  execution  of  the  power  of 
attorney,  Mitchell,  for '  a  consideration  of 
$600,  by  deed  reciting,  "IIils  conveyance  is 


made  under  and  by  vlrtne  of  that  c«tain 
power  of  attorney  from  Rolf  Seeberg  and 
wife  to  JoUn  E.  Mitchell,  dated  the  14th  day 
of  June,  1912,  and  the  wrltt«i  consent  at  N. 
A.  Andresen  &  Oo.  attached  to  said  power  of 
attorney,  and  said  power  of  attorney  and 
written  request  being  recorded  in  Miscellane- 
ous Book  10,  page  415;  In  the  office  of  the 
Judge  of  probate  aforesaid,"  sold  and  con- 
veyed the  property  In  controversy,  whidi  the 
bin  alleges  was  then  worth  from  $4,000  to 
$5,000,  to  the  respondent  Norvllle,  who  bor- 
rowed from  the  respondent  Kelly  $500  to  be 
used  in  the  payment  of  the  purdiase  money 
to  Mitchell,  and  to  secure  which  Norvllle  ex- 
ecuted a  mortgage  on  the  property  to  Kelly. 
During  the  time  Intervening  between  the 
granting  of  the  power  to  Mitchell  and  his 
attempted  execution  thereof,  the  debt  to  An- 
dresen &  Co.  was  paid  in  fulL  After  stating 
these  facts,  the  bill  avers: 

"Complainant  shows  Oat  before,  at,  and  after 
the  time  when  said  agent  made  the  said  at- 
tempted deed  herein  mentioned  there  were 
persons  in  Mobile  and  Mobile  county  ready,  aUe, 
and  willing  to  buy  said  property  at  a  much  lar- 
ger price  than  aaid  agent  obtained,  and  that  said 
agent,  if  he  had  used  the  care  and  diligence 
which  his  relation  to  complainant  under  said 
power  of  attorney  required  of  him,  could  have 
obtained  a  price  for  said  property  which  was 
touch  larger  than  the  price  he  got,  and  One  not 
greatly  less  than  the  fair  and  reasonable  market 
value  of  said  property  described  in  said  power; 
at  the  time  of  said  attempted  deed  that  aaid 
agent  knew,  or  by  the  exercise  of  reasonable 
diligence  could  have  known,  and  said  agent  Vid 
know,  when  he  had  his  negotiations  with  said 
Norville  that  the  price  of  six  hundred  ($000) 
dollars  would  l^e  and  was,  and  in  fact  it  was, 
a  gross  and  unconscionable  sacrifice  price  to 
accept  for  the  property  described  in  said 
power,  a  grievous  wrong  to  complainant,  all  of 
which  said  Norville  knew  at  the  time  of  hia  ne- 
gotiations and  of  the  attempted  sole,  and  said 
agent  and  said  Norville  conspired  together 
to  sacrifice  in  the  manner  herein  stated  the  in- 
terest of  complainant  in  the  property  described 
in  said  power  of  attorney,  by  the  attempted  sale 
and  purchase  thereof  and  attempted  deed  as 
herein  stated. 

"Complainant  further  shows  that  it  was  the 
mutual  purpose  and  intention  of  agent  imd  said 
Norvnie  to  throw  away  and  sacrifice  in  that 
way  complainant's  interest,  by  selling  and  buy- 
ing the  property  described  in  the  power  of  at- 
torney' for  said  inadequate  and  unconscionable 
consideration.  Said  Norville  knew  and  said 
agent  knew  that  said  property  was  fairly  and 
reasonably  worth,  and  it  was  in  fact  fairly  and 
reasonably  worth,  to  wit,  four  thousand 
($4,000)  dollars  when  said  negotiations  to  sell 
and  buy  were  had,  and  they  knew  that  com- 
plainant, if  consulted,  would  not  have  let  it  go 
at  the  price  said  agent  did  obtain,  aw^  by  col- 
luaion  between  themv  for  the  purpose  «f  de- 
frauding complainant  by  making  a  sacrifice  of 
said  property  as  stated  above,  they  agreed  te 
sell  and  buy  the  same  at  said  nnconsdoDaUe 
price  of  six  hundred  ($600)  dollara,  and  with 
the  intention  on  the  part- of  aach  to  make  *a 
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ancansdonaUe  Mcri&M  vt  th*  propertj  de- 
scribed in  laid  power,  when  said  NorvUle  knew 
that  it  waa  the  duty  of  said  agent  to  cemplain- 
ant  to  obtain  a  pri9e  for  the  property  deacribed 
in  the  power  which  would  be  not  greatly  leas 
than  ita  fair  and  reasonable  marlcet  value  at 
that  time.  And  said  agent  with  the  intent  to 
make  a  gross  and  nnconscionable  sacrifice  of 
said  property,  and  in  yiolatioii  of  Us  fiduciary 
dnty  to  said  con>plalnant  under  said  clrcum- 
staocea,  and  under  said  power  of  attorney, 
agreed  with  said  NorriUe  to  so  sacrifice  said 
property  to  him,  and  said  Noryille,  knowing  said 
duty  existed,  and  with  intent  to  join  said  agent 
in  said  Tiolation  of  his  said  fiduciary  duty, 
agreed  to  so  buy  the  property  at  said  sacrifice 
price,  and  the  two  of  them  participated  in  the 
▼iolation  by  said  agent  of  his  said  duty  to  com- 
plainant, by  attempting  to  carry  out  said  agreoT 
ment,  and  by  making  said  sale  and  said  at- 
tempted deed  for  sold  grossly  and  unconscion- 
ably inadequate  price. 

"Complainant  further  shows  that,  when  the 
negotiations  were  had  and  the  sale  made  aa 
herein  stated,  complainant  owned  the  right  of 
way  described  in  said  attempted  deed  in'  addi- 
tion t«r  the  property  described  in  said  power  of 
attorney.  AaA  it  was  bnt  a  part  of  said  intent 
on  the  part  of  said  agent  and  said  Norville  to 
grossly  and  unconscionably  sacrifice  complain- 
ant's interest  in  the  property  described  in  the 
power  of  attorney  that  said  right  of  way  was 
iaclodcd  in  said  attempted  deed.  Said  agent 
and  said  Norville  had  no  communication  with 
complainant  about  said  property  or  said  nego- 
tiations for  a  sale  of  it,  or  of  any  part  of  it, 
and  complainant  was  not  Informed  of  the  in- 
tention of  either  of  them  concerning  said  nego- 
tiations or  sale,  and  they  pnriKisely  refrained 
from  having  any  communications  with  com- 
plainant concerning  their  said  negotiations  and 
intentions  to  sell  or  buy,  and  complainant  was 
in  total  ignorance  tbcrfeof  until  some  time'  after 
said  attKBpted  deed  had  been  made  and  record- 
ed, and  they  refrained  therefrom  to  tie,  end 
that  said  agent  might  sell  and  said  Norville 
might  buy  at  the  price  stated  herein,  notwith- 
standing they  both  knew,  as  was  the  fact,  that 
complainant  had  returned  to  Mobile,  and  at  the 
time  of  said  negotiations  and  sale  was  residing 
there,  and  was  accessible  to  each  of  them. 

"Complainant  further  shows  that,  after  said 
power  of  attorney  had  been  ezecnted,  he  ceased 
after  «  time  to  make  any  payments  to  aaid 
N.  A.  Andresen  &  Co.  apon  said  former  indebt- 
edness to  them^  and  stated  to  them,  through 
their  agents,  and  it  was  a  fact,  that  be  owed 
them  nothing  further,  and  such  was  the  fact 
before  and  when  said  cittempted  deed  wis  made. 
Be  owed  them  nothing  when  said  attempted 
deed  was  made.  For  years  before  said  at- 
tempted deed  was  made  they  had  ceased  trying 
to  collect  anything  further  from  complainant, 
or  to  enforce  payment  of  aiqrthing  further  from 
him,  and  said  power  of  attorney  was  not  placed 
on  record  until  just  about  the  time  said  at- 
tempted deed  was  made  thereunder,  and  waa 
placed  on  record  by  said  Norville  or  Mitchell, 
and  not  by  N.  A.  Andresen  &  Co.  In  the  mean- 
time complainant  continued  in  possession  of 
■aid  property,  claiming  the  same  as  his  and 
paying  taxes  thereon,  and  in  a  multitude  of  his 
affairs  and  business  trarsactions  the  fact  that 
he  had  executed  in  said  former  years  said 
power  of  attorney  had  escaped  hia  memory,  and 
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for  that  reason  and  becanse  of  tin  ignorance 
«t  the  intention  of  said  agent  and  said  Norvill* 
to  effectoate-  said  sale,  but  feeling  entirely  se- 
cure, did  not  seek  to  prevent  the  sale." 

While  "the  eonmion  law  does  not  deflne 
fraud,  but  perhaps  asserts  as  a  principle 
that  there  shall  be  no  definition"  (Lehman- 
Dorr  Co.  T.  Shacklef  ord;  -  CO  Ala.  437 ;  3 
BrlckeU's  Digest  508,  |  6),  yet  It  has  been  an- 
nounced ttom  this  bench  that  "fraud  consists 
in  acta;  or  omissions  to  act,  which  involve  a 
breach  of  legal  duty,  trust,  or  confidence, 
which  are'  injurious  to  the  party  complain- 
ing" (Kennedy's  Heirs  v.  Kennedy's  Heirs,  2 
Ala.  071;  3  BrlckeU's  Digest  608,  IS);  and  "It 
will  vitiate  any,  even  the  most  solemn  trans- 
action; and  an  asserted  title  founded  there- 
on is  utterly  void"  (3  BrlckeU's  Digest  607, 

I  1 ;  Eslava  v.  Bslaya,  BO  Ala.  82 ;  Lehman- 
Dorr  Co.  v.  Sluu^leford,  supra ;  Humphreys 
▼.  Burleson,  72  Ala.  1). 

[1]  It  is  the  unqoestionablff  duty  of  an 
agent  to  act  m  matters  touching  the  agency 
with  due  regard  to  the  Interest  of  his  princi- 
pal. In  aoc^tlng  the  agency,  he  ImpUedly 
undertakes  to  give  his  principal  his  best  care 
and  Judgment,  and  to  use  the  power  confer- 
red up<»  him  for  the  sole  t)enefit  of  his  prin- 
cipal consistent  with  the  torpose  of  the 
agency.  Bowdon  Ume  Worka  t<  Moss,  14 
Ala.  App.  433,  70  Sooth.  202;  Corey  t. 
Wadswortb.  99  Ala.  68^  U  South.  380,  23  L. 
XL  A.  618,  42  Am.  St  Bep.  29;  Goodyear, 
etc,  Qo.  Y.  George  D.  Scott  Co.,  00  Ala.  439, 

II  Sou1;b.  870:  Price  v.  Keyes  et  al.,  62  N. 
Y.  378;  21  &•  0.  U  pp.  824,  826,  U  9,  10. 

[2,  3]  The  purpose  of  the  powor  granted  to 
Mitchell  by  the  complainant  was  to  provide 
for  the  sale  of  the  property  for  the  purpose 
of  paying  the  debt  due  Andresen  ft  Ca,  when 
Andresen  &  Co.  saw  fit  to  enforce  the  pay- 
ment in  this  way,  and  the  effect  of  the  trans- 
action was  to  create  a  trust.  It  is  a  weU- 
recognized  general  principle  of  law  that  pow- 
er?  or  trusts  cannot  continue  beyond  the  pe- 
riod of.  the  purposes  for  which  they  are  cre- 
ated. Fox  V.  Storrs,  75  Ala.  266;  81  Oyc 
1053,  i  6;  Smyth  v.  Taylor,  21  UL  296;  21 
K.  C.  L.  808,  809,  H  43-16.  The  power  here 
being  granted  for  the  purpose  of  providing 
for  the  payment  of  the  debt,  the  extinguish- 
ment of  the  debt  before  the  exercise  of  the 
power  .operated  to  extinguish  the  power,  and 
if  the  puroliaser  bad  notice  of  the  lapse  of 
the  power,  or  the  circumstances  were  such  as 
to  charge  him  with  notice,  he  could  not  be 
said  to  be  a  bona  fide  purchaser. 

[4]  The  averments  of  the  bUI  show  that 
something  over  6  years  and  6  m<mtl)s  elaps- 
ed between  the  granting  of  the  pow»  to 
MitcheU  and  Its  attempted  execution,  and  In 
the  meantime  complainant  was  in  possession 
of  the  land,  paying  the  taxes  thereon,  and 
exercising  acts  of  ownership  over  it ;  that  the 
property  was  worth  from  |4,000  to  |6,000— 
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the  latter  fact  being  known  to  the  respondent 
Norrllle,  who  was  In  the  real  estate  business 
in  Mobile.  These  fkcta,  taken  in  connection 
with  the  fact  that  Mitchell  offered  the  lands 
for  $600,  or  about  one-seventh  of  their  real 
value,  were  sufficient  to  put  the  respondent 
on  inquiry  which,  if  followed  up,  would  have 
brought  knowledge  to  him  that  the  debt  to 
Andresen  ft  Co.  had  been  paid,  and  therefore 
that  the  power  granted  to  Mitchell  had 
lapsed.  Harris  et  aL  t.  Carter,  Adm'r,  et  at, 
3  Stew.  233:  Foino  ▼.  Sayre,  S  Ala.  45>i 
(471);  Scrogglns  t.  McDougald,  8  Ala.  382; 
Brunson  v.  Brooks,  68  Ala.  251 ;  McCarthy  v. 
Nictosi,  72  Ala.  832,  47  Am.  Rep.  418;  Al- 
exander T.  Fountain,  195  Ala.  3,  70  South. 
669. 

[5]  The  bill  as  amended  clearly  meets  the 
objections  pointed  out  by  the  demurrers  con- 
sidered on  the  former  appeal;  and  the  de- 
mamn  to  the  bill  as  amended  were  errone- 
ously sustained,  imless  the  matters  now  to  be 
considered  deprive  It  of  equity.  Manifestly 
the  power  granted  by  the  Seebergs  to  Mitch- 
^  is  not  "a  simple  power  of  attorney  to  con- 
vey land  in  the  name  of  and  for  the  benefit 
of  the  owner,"  and  ia  therefore  not  within 
the  exception  made  by  section  8140  Of  the 
Obde  a907). 

The  writing  here  presented  is  the  grant  of 
power  to  sell  and  convey  for  the  benefit  of  a 
third  person,  whose  omsent  to  its  exercise  is, 
by  the  terms  of  the  grant,  required  to  be  ex- 
pressed, and  is  clearly  within  the  Influence 
of  section  3434  of  the  Code;  and  it  was  es- 
sential to  the  eflicacions  execution  of  the 
power,  so  as  to  pass  the  legal  title  to  the 
property,  that  this  consent  be  expressed  ei- 
ther in  the  conveyance  itself,  in  which  case 
it  is  necessary  that  the  conveyance  be  signed 
by  the  person  whow  consent  Is  required,  or 
that  It  be  certined  in  writing  on  the  convey- 
ance, and  the  certificate  signed  by  said  per- 
son, so  that  the  conveyance  Itself  shall  carry 
unmistakable  evidence  of  the  efficacious  exe- 
cutlcm  of  the  power.  March  t.  England,  65 
Ala.  275;  Oindrat  T.  Montgomery  Gaslight 
Co.,  82  Ala.  696,  2  South.  327,  60  Am.  Rep. 
769;  Hood  v.  PoweU,  78  Ala.  171;  81  Cy& 
1182,  1133,  12;   21  R.  a  L.  782,  |  11. 

[81  The  deed  exhibited  to  the  bill  was  not 
so  executed,  nor  is  the  consent  of  Andresen 
ft  Oo.  certified  thereon  as  required  by  the 
•tatute  [section  3434,  Code  1907].  The  deed 
excnted  by  Mitchell  carries  om  it>  face  evi- 


dence of  its  invalidity  by  the  ledtal  hereto- 
fore quoted,  and  does  not  constitute  a  dond 
on  the  complainant's  title.  Rea  t.  liong- 
street,  64  Ala.  291;  BeU  v.  McLaughlin,  18S 
Ala.  648,  62  South.  798;  U  MIchie,  Encyc. 
Dig.  240,  I  6  (3) :  3  BrickeU'6  Dig.  355,  i  344. 

Therefore  the  cmly  theory  on  which  the 
equity  of  the  bill  can  be  sustained  Is  as  a  bill 
under  the  statute  to  quiet  title,  and  to  main- 
tain it  as  such  the  complainant  must  aver 
and  prove  that  at  the  time  it  was  filed  he 
was  in  peaceable  possession  of  the  land,  ac- 
tual or  constructive,  piaimit^g  to  own  the- 
same  in  his  own  right,  and  that  his  title 
thereto,  or  some  part  thereof,  Is  doiied  or 
disputed,  or  that  respondent  claims  or  Is  re- 
puted to  own  the  same  or  an  interest  therein, 
and  that  no  suit  is  pending  to  enforce  or  test 
the  validity  of  such  daini  or  Incumbrance. 
Code  1907,  I  5443. 

[7]  Whfle  these  facts  do  not  appear  by  af- 
firmative averments,  yet  the  avermaats  of 
the  bill  show  that  the  complainant  was  in 
tile  actual  possession  of  the  lands,  dalming 
them  as  his,  and  exercising  acts  of  ovmer- 
shlp  over  them,  on  the  date  of  the  execution 
of  the  deed  (February  19,  1918),  and  the  biU 
was  filed  April  27,  191& 

It  is  fnrthor  averred  that,  while  the  re- 
spondent Morvllle  holds  said  deed,  and  on 
the  faith  thereof  has  executed  a  mortgage 
to  Kelly,  both  of  which  have  been  entered  of 
record,  the  said  Norville  has  taken  no  steps 
to  acquire  possession.  The  necessary  Infer^ 
ence  from  these  averments  Is  that  the  com- 
plalnont  was  In  possession  at  the  time  d 
filing  the  bill,  and  that  no  suit  is  pending  tO' 
teat  respondents'  rights.  Therefore  the  gen- 
eral demurrer  for  want  of  equity  waa  not 
well  taken,  and  should  have  been  ovemiled, 
and  the  respondents  put  to  more  spedflc  de- 
murrer. McDuffle  V.  Lynchburg  Shoe  (jO.. 
178  Ala.  271,  69  South.  667;  Shannon  v. 
Long,  180  Ala.  128,  60  South.  278 ;  Whltemao 
T.  Taber,  88  South.  596. 

The  circuit  court  erred  in  sustaining  the 
demurrers  to  the  bill  as  amended,  and  the 
decree  is  reversed,  and  one  here  rendered 
overruling  the  demurrers,  and  remanding  the 
case  for  further  proceedings. 

Reversed,  rendered,  and  remanded. 


ANDERSON,    O.    J^    and 
GARDNER,  JJ.,  concur. 
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(IH  Ala..  120) 
IRBY  V.  COMMERCIAL  NAT.  BANK  OF 
EUFAULA.    (4  Div.  866.) 

(Snpreme  Conrt  of  Alabama.    April  22,  1920. 
Rehearing  Denied  Jane  SO,  1020.) 

1.  Jvdgment  «=97I3(2)— Conclude*  a*  to  mat- 
ter which  might  have  boon  offered. 

A  former  jadgment  is  a  bar  or  estoppel 
against  a  prosecntion  on  the  same  daim  or 
demand  between  the  same  parties,  and  con- 
dudes  them,  not  only  as  to  what  was  offered  to 
maintain  or  defeat  the  claim  or  demand,  bnt 
■8  to  any  other  admissible  matter  which  might 
bare  been  offered. 

2.  Judgment  «=>7i5(l)  —  Estoppel  operates 
only  as  to  matters  In  Issue. 

Where  a  subsequent  action  between  the 
same  parties  is  upon  a  different  claim,  the 
demand  in  the  prior  action  operates  as  an  es- 
toppel only  as  to  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered. 

3.  Judgment  «=36i4(2)  —  Payment  of  certain 
amouat  adjudged  to  be  due  under  ohattel 
mortgage  held  not  a  bar  to  subsequent  ac- 
tion to  foreclose  land  mortgage. 

Where  debt  secured  by  chattel  mortgage 
given  to  secure  present  as  well  as  future  in- 
debtedness to  mortgagee  was  ascertained  and 
adjudged  due  to  mortgagee  in  detinue  actioii, 
mortgagor's  payment  thereof  did  not  bar  mort- 
gagee's  subsequent  action  to  foredose  land 
mortgage,  where  indebtedness  secured  by  land 
mortgage  was  not  shown  in  prior  action  to  b« 
induded  in  the  amount  adjudged  due;  the  two 
actions  being  based  on  two  separate  and  dis- 
tinct daims. 

Appeal  from  Circuit  Conrt,  Bazboor  Conn- 
(7 ;  J.  S.  Williams,  Judge. 

Bill  of  Ray  Q.  Irby  against  the  Commer- 
cial National  Bank  of  Eufaula  for  an  ac- 
counting and  cancellation  of  a  mortgage  debt, 
with  cross-bill  by  respondent  seeking  to  fore- 
dose  the  said  mortgage.  From  the  decree 
rendered,  complainant  appeals.    Af&rmed. 

See,  also,  82  South.  478. 

Irby  filed  his  bill,  alleging  usury,  in  the 
mortgage,  and  alleging  certain  paymmts 
thereon,  and  asking  a  reference  to  ascertain 
the  amount  due  to  purge  the  same  of  usury, 
and  to  permit  him  to  pay  off  and  cancel  the 
mm'tgage  debt,  if  any  remained  due,  where- 
upon respondent  filed  a  cross-bill,  setting  up 
the  state  of  the  account  between  the  com- 
plainant and  itself,  alleging  that  no  usury 
was  charged,  and  praying  for  a  foredoeure. 
After  demurrer  was  OTermled  to  the  cross- 
bill, and  on  the  10th  day  of  Novonber,  1019, 
Irby  filed  an  amendment  to  the  original  bill, 
setting  up  that  since  the  last  continuance  the 
mortgage  herein  sought  to  be  foredosed  had 
been  fully  paid  off  and  satisfied,  and  that  the 
reqwndent  is  estopped  and  barred  from  fur- 
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ther  maintaining  this  bQl,  except  as  to  coat, 
which  Irby  offers  to  pay.  The  estoppel,  etc, 
is  alleged  to  have  arisen,  and  respoudent  con- 
duded,  by  a  judgment  rendered  in  a  former 
suit  between  the  same  parties,  and  the  amount 
owing  by  said  Irby  to  the  bank  oa  said  mort- 
gage Is' res  adjudicata,  for  that  on  October 
16, 1916,  the  bank  filed  its  summons  and  com- 
plaint in  detinue  against  Irby,  bonds  were 
made,  Irby  suggested  that  the  suit  was  on 
a  mortgage  and  asked  for  an  ascertainment 
of  the  mortgage  debt,  and  evldenoe  was  in- 
troduced, among  other  things  the  note  and 
mortgage  sued  on;  the  mortgage  containing 
among  other  things  the  following: 


"And  to  secure  the  above  note,  as  well  as 
all  else  I  now  or  hereafter  may  owe  to  said 
bank,  before  fall  payment  hereof,  I  hereby 
grant,  bargain,  sdl,  and  convey  to  the  Oom- 
merdal  National  Bank  all  my  live  stock  and 
increase,  all  my  gathered  crops  now  in  Imnd, 
also  the  following  additional  personal  prop- 
erty." 


It  la  fnrfher  alleged  that  the  Jury  ascer- 
tained the  mortgage  debt  to  be  $1,173.06,  and 
that  since  the  rendition  of  the  Jndgmoit  Irfoy 
has  paid  off  and  satisfied  said  judgment  It 
is  then  alleged  that  the  proceedings  were  had 
in  the  circuit  court  of  Barbour  county,  a 
conrt  of  competent  Jurisdiction  having  con- 
current jurisdiction  with  the  equity  court; 
that  the  parties  are  identical  and  the  same, 
and  that  the  mortgage,  and  whatever  amount 
was  owing  thereon,  evidenced  by  the  mort- 
gage brought  here  to  be  foredosed,  was  also 
covered,  induded  in,  and  secured  by  the 
mortgage  made  the  IhisIs  of  the  detinue  suit; 
and  that  the  said  action  of  detinue  and  the 
issues  therein  made  were  broad  enough  to 
comprehend  and  did  comprehend  the  Issues 
involved  in  this  suit — ^that  is  to  say,  that  in 
said  detinue  suit  the  issues  involved  in  this 
suit  were  actually  litigated  between  the  par- 
ties, or  might  have  been  litigated,  and  ought 
to  have  been  litigated,  in  said  detinue  suit. 
Demurrers  were  sustained  to  this  amend- 
ment 

Farmer,  Merrill  ft  Fanner,  of  Dothan,  A. 
H.  Merrill  &  Sons,  of  Bhifaula,  and  J.  J.  May- 
field,  of  Montgomery,  for  appellant 

McDowell  &  McDowell,  of  Hlu&tula,  and 
J<n>eB,  Thomas  &  Field,  of  Montgomery,  for 
appellee. 

ANDERSON,  O.  3.  [1,  2]  It  is  unquestt(m- 
ably  the  law  that  a  former  judgment  is  a 
bar  or  estoppel  against  a  prosecution  upon 
the  same  daim  or  demand  l>etween  the  same 
parties,  and  concludes  them,  not  only  as  to 
what  was  offered  to  maintain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  admis- 
sible matter  whidi  might  have  been  offered. 
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But  where  the  second  action  between  the 
same  parties  is  npon  a  different  claim,  the 
demand  In  the  prior  acfion  operates  as  an 
estoppel  only  as  to  matters  tn  Issue  or  points 
controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  r«idered. 
This  distinction  was  drawn  and  clearly  set 
forth  by  the  rule  declared  in  the  case  of 
Cromwell  v.  Sac  County,  84  U.  S.  351.  24  li. 
Ed.  195,  and  which  has  been  several  times 
approved  and  quoted  by  this  court.  Crowd- 
er  T.  Mining  Co.,  127  Ala.  254,  29  South.  847; 
Commissioners'  Court  v.  Tuscaloosa,  180  Ala. 
470,  61  South.  431.  See,  also,  authorities 
there  cited. 

[3]  Therefore,  applying  the  foregfrfng  role, 
the  suit  In  equity  upon  the  $12,500  land  mort- 
gage is  for  a  separate  and  distinct  demand 
from  the  one  Involved  in  the  action  of  det- 
inue. It  did  not  Include  the  debt  evinced  by 
the  chattel  mortgage,  nor  embrace  the  person- 
al property  conveyed  by  said  chattel  mort- 
gage, and  was  a  separate  and  Independent 
claim  or  demand  npon  separate  and  distinct 
security.  Tme,  the  ciiattel  mortgage  and 
note  which  it  secured  included,  not  only  the 
debt  for  which  they  were  given,  but  any  past 
or  future  Indebtedness  owing  from  the  mort- 
gagor to  the  mortgagee,  and  which  may  in- 
clude the  debt  owing  npon  the  land  mortgage, 
but  the  land  mortgage  did  not  include  the 
debt  owing  npon  the  chattel  mortgage  nor 
embrace  the  property  tiiereln  conveyed,  and 
they  were  separate  and  distinct  claims  or 
d«nands,  notwithstanding  the  second  chat- 
tel mortgage  may  have  been  treated  by  the 
mortgagee  bank  as  an  additional  security 
for  the  indebtedness  embraced  in  the  land 
mortgage,  and  could  have  been  so  claimed  in 
the  detinue  suit  upon  the  ascertainment  of 
the  amount  of  Indebtedness  npon  the  said 
chattel  mortgage,  and  such  ascertaiiunent 
would,  no  doubt,  have  been  conclusive  as  to 
the  amount  of  both  claims  or  demands.  But 
the  mortgagee  was  not  compelled  to  pro- 
pound and  prove  its  debt  embraced  in  the 
land  mortgage  for  the  purpose  of  augment- 
ing the  debt  embraced  in  the  chattel  mort- 
gage, and  unless  this  was  done  there  could 
be  no  estoppel  against  the  bank  from  enforc- 
ing or  collecting  its  land  mortgage,  otherwise 
than  by  resorting  to  the  prc^erty  embraced 
In  the  diattel  mortgage. 

The  trial  court  did  not  err  In  sustaining 
the  demurrer  to  the  amended  pleading,  set- 
ting up  the  Judgment  in  the  detinue  suit  as 
a  bar  to  the  foreclosure  of  the  land  mortgage, 
or  as  concluding  against  the  debt  for  which 
It  was  given  to  secure;  The  decree  of  the 
circuit  court  is  affirmed. 

Affirmed. 

SAYRE^  OARDNBR,  and  BROWN.  JJ., 
cMcar. 


(2H  AIiL  mt 
GARNCTT  V.  PIERCE.    (8  Div.  254.) 

(Supreme  Conrt  of  Alabama.    April  8,  1920.) 

1.  Evidonee  «=>376(8)— Books,  eat  sliews  t* 
have  been  kept  by  intestate.  Inadmissible, 

.  In  an  action  by  an  administratrix  on  in 
account,  items  in  a  book  belonging  to  tbe 
intestate  were  not  admissible  in  evidence,  where 
tliere  was  no  proof  tbat  the  intestate  liept  no 
clerk  during  the  period  of  the  traniactioiu 
entered  on  the  pages  introdnced,  nor  tliat  lie 
himself  did  the  labor  or  sold  tiie  articles  chats- 
ed'  to  defendant,  and  vntness  was  aUe  to 
identify  only  one  entry  as  being  in  the  hud- 
writing  of  the  intestate,  in  view  of  Code  1907, 
I  4003. 

2.  EvidsBoe  «3>3l4(i)— iMdmissible  as  hsar- 
say. 

In  an  action  by  an  administnttrix  on  la 
account,  answer  of  witness  that  a  certain  ac- 
count book  was  tnmed  over  to  him  "as  snch" 
should  have  been  exdaded  on  objeetiOB  of  de- 
fendant, being  obviously  hearsay.     . 

3.  Aooount,  action  on  «s>6(l)— CeaplalBt  htM 
snfllclently  apeolflc. 

A  count  in  a  complaint  in  an  action  by  u 
admlni^tratriz  on  an  account,  "Comes  the 
plaintiff,  and  claims  of  the  defendant  the  sum 
Of  1115.95,  dne  from  him  by  account  between 
him  and  plaintiff's  intestate  during  the  yean 
1913  and  1914,  which  said  account  is  past  doe 
and  unpaid,  and  plaintiff  avers  that  said  tc- 
coimt '  became  dne  about  September,  191i" 
was  sufficiently  specific  as  to  the  acconnt  de- 
clared on,  under  Code  1007,  p.  1195,  par.  10. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  O.  Kyle,  Judge. 

Assumpsit  by  Bannah  IHerce  as  adminis- 
tratrix against  W.  "W.  Gamett  Judgment 
for  plaintiff,  and  defendant  appeala  Trans- 
ferred from  the  Court  of  Appeals  nnder  Acts 
1911,  p.  460,  i  6.    Reversed  and  remanded. 

Count  1  of  the  complaint  was  as  follows: 

Comes  the  plaintifE,  and  claims  of  the  de- 
fendant the  sum  of  $115.95,  doe  from  him  br 
account  between  him  and  plaintiff's  intestate 
during  the  year  of  1913  and  1914,  lAich  >aid 
account  is  past  due  and  unpaid,  and  plaiotiS 
avers  that  said  account  became  due  sbont 
September,  1014. 

B.  A.  I^nne,  of  Decatnr,  for  appellant 
Wert  ft  HutsoB,  of  Decator,  for  U>P^«'- 

SOMEOtyiLLB,  J.  [1]  The  only  evidence 
offered  by  plaintUI  to  prove  the  account  soed 
on  was  two  pages  Ttom  the  book  of  accoonts, 
identified  by  the  witness  McGar  as  the  book 
kept  by  plaintiff's  intestate.  There  was  no 
proof  tbat  the  Intestate  kept  no  clerk  dar- 
ing the  period  of  the  tranaactiona  entered  on 
tliese  pages,  nor  that  he  bimadf  did  the  la- 
bor or  sold  the  artidea  diarged  to  deftedant; 
and  McOar  was  able  to  identify  only  one  «>• 
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try  as  being  In  the  handwriting  of  intestate. 
On  the  contrary,  It  appears  that  Intestate 
employed  helpers  to  do  the  work  In  hla  shop, 
who  would  report  the  items  to  him  for  en- 
try on  the  book.  On  this  showing  the  ac- 
count book  was  not  admissible  to  prove  the 
account  sued  on.  LoTeman  y.  McQueen,  82 
South.  630:  Code  1907,  i  4003.  Its  recep- 
tion was  therefore  prejudicial  error. 

[2]  The  answer  of  the  witness  Godbey 
that  the  account  book  in  question  was  turned 
over  to  him  "as  such" — that  is,  as  the  account 
book  of  intestate — should  have  been  excluded 
on  objection  of  defendant  as  being  obvious- 
ly 'hearsay. 

[3]  Count  1  of  the  complaint  was  sufficient- 
ly specific  as  to  the  account  declared  on. 
Code  1907,  p.  1195,  par.  10. 

Fch:  the  errors  noted  the  judgment  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


ANDERSON,   0.    J., 
BROWN,  JJ.,  concur. 


and  IHOUAS  and 


<2U  Ala.  227) 

MINES,  Director  General  of  RallnHula,  v. 
CHAMPION.    (4    piv.    844.) 

(Supreme  Court  of  Alabama.    April  22,  1920.) 

1.  Negligence  «=>■  19(7)— Recovery  nay  be  had 
for  subsequent  negligence  under  eount  for 
simple  negligence. 

Recovery  may  be  had  for  subsequent  negli^ 
gence  under  a  count  for  simple  negligence. 

2.  Railroads  «s>335(5)— Fallare  to  stop,  look, 
and  listen  must  have  been  proximate  oaase 
of  Injuries,  to  bar  recovery. 

The  failure  of  one  whose  car  was  damaged 
at  a  crpssing  to  stop,  look,  and  listen  before 
entering  Upon  the  track,  to  preclude  him  from 
recovery  upon  simple  or  initial  negligence,  must 
have  contributed   proximately  to  the  injuries. 

3.  Railroads  «=>335(5)— Effect  of  contributory 
negligence  stated. 

Subsequent  negligence  as  to  one  whose  car 
was  damaged  at  a  crossing  recognizes  prior 
contributory  negligence  on  his  port,  and  such 
prior  contributory  negligence,  therefore,  is 
neither  the  cause  of  the  injury  nor  contributory 
thereto,  but  merely  the  cause  or  condition  on 
which  the  subsequent  negligence  rests. 

4.  Trial  «=>2S3(4)— Instruotlon  relating  to 
simple  negligence,  ignoring  the  element  of 
subsequent  negligence,  held  misleading. 

In  as  actloD  for  injuries  to  automobile  at  a 
crossing,  an  instruction  that  plaintilf  could  not 
recover  under  counts  based  on  simple  negli- 
gence if  he  did  not  stop,  look,  and  listen  before 
attempting  to  cross,  and  if  "by  reason  of  such 
failure"  he  was  injured,  which  instruction  ig- 
nored any  theory  of  recovery  for  subsequent 
negligence,  held'  objectionable  as  calculated  to 
mislead  Jury  to  believe  that  contributory  neg- 


ligence affected  the  question  of  liability  based 
on  subsequent  negligence. 

.    Appeal    from    Circuit    (3ourt,    Covington 
County;  A.  B.  Foster,  Judge. 

Action  by  T.  D.  Champion  agrainst  Walker 
D.  Hines,  as  Director  General  of  Railroads 
(Louisville  &  Nashville  Railroad  Company), 
for  damages  for  Injury  to  automobile.-  Judg- 
ment for  defendant,  which  on  the  motion  of 
the  plaintiff  waa  set  aside,  and  defendant  ap- 
peals.   Affirmed. 

Suit  by  appellee  to  recover  damages  for 
Injuries  to  his  automobile,  sustained  at  a 
public  crossing  In  the  town  of  Opp.  Counts 
1  and  2  were  for  simple  negligence,  while  the 
third  was  a  wanton  count.  The  cause  was 
submitted  to  the  Jury  upon  these  counts  and 
general  issne  thereon,  and  contributory  neg- 
llgen«».  There  was  verdict  for  the  defend- 
ant.  Plaintur  moved  for  a  new  trial,  which 
was  granted  upon  the  ground  that  charge 
five,  given  In  writing  at  tne  request  of  the 
defendant,  if  not  posltlyely  erroneous,  was 
misleading  to  sncb  an  extent  as  probably 
Injuriously  affected  the  plaintiff's  cause,  all 
of  whldi  appears  from  the  c^inion  of  the 
cunrt,  which  was  filed  In  respcMiae  to  the  mo- 
tion and  Is  a  part  of  the  judgment  thereon. 
To  this  action  of  the  court  the  defendant  re- 
served an  exception,  and  prosecutes  this  ap- 
peal from  the  order'  granting  the  new  trial. 

The  charge  referred  to  la  as  follows: 

"(6)  If  from  the  evidence  you  are  reasonably 
satisfied  that  at  the  time  of  and  before  attempt- 
ing to  cross  defendant's  railroad,  the  plaintiff 
did  not  stop,  look,  and  listen  for  defendant's 
train  and  that  by  reason  of  sach  fidlure  plain- 
tiff's  car  was  injured,  then  plaintiff  is  not  en- 
titled to  recover  under  counts  1  and  2  of  the 
complaint." 

Plaintiff's  testimony  tended  to  show  that 
as  he  reached  the  crossing  he  slowed  his  car 
down  to  about  4  miles  an  hour,  and  that  upon 
hearing  no  tralb  he  gave  the  car  more  speed, 
but  Just  as  it  got.  upon  the  main  track  of 
the  liouisvine  ft  Nashville  Railroad  the  en- 
gine dioked  down  and  he  was  unable  to 
again  start.  The  train,  consisting  of  the 
engine  and  three  coaches,  was  then  approach- 
ing— ^it  having  Just  left  the  depot,  about  300 
yards  distant;  that  he  Jumped  from  his  car 
and  waived  bis  handketdilef,  bat  the  ap- 
proaching train  struck  the  car  and  practical- 
ly demolished  It.  There  was  also  evidence' 
tending  to  show  that  the  engineer  was  look- 
ing ahead,  and  that  the  track  was  straight, 
with  nothing  to  obstruct  the  view,  and  that 
in  fact  the  engineer  saw  the  car  upon  the 
track.  There  was  further  proof  from  whldi 
the  jury  could  Infer  that  the  emergency 
brakes  were  not  pnxnptly  applied,  and  also 
testimony  from  which  the  Jury  could  Infer 
the  accident  could  have  been  avoided.  If 
prompt  and  efficient  effort  had  been  made. 
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The  evidence  for  the  defendant  tended  to 
show  that,  while  the  e^glnee^  saw  the  auto- 
mobile In  this  perilous  condition  some  80 
feet  distant,  yet  he  did  all  possible  to  avoid 
the  injury. 

George  W.  Jones,  of  Montgomery,  and  Hen- 
ry Opp  and  Powell,  Albritton  &  Albrltton, 
ail  of  Andalusia,   for  appellant. 

J.  Morgan  Prestwood,  of  Andalusia,  for 
appellee. 

GARDNER,  J.  In  discussing  charge  6  (the 
giving  of  which,  at  the  request  of  the  defena- 
ant,  formed  the  basis  of  the  order  for  a 
new  trial),  counsel  for  appellant  insist  that 
the  evidence  ottered  by  the  plaintiff,  if  be- 
lieved, made  out  a  case  of  wantonness,  and 
Invokes  the  doctrlae  announced  in  Louisville 
&  Nashville  R.  B.  Ca  v.  Perkhis,  152  Ala,  133, 
44  South.  602,  to  the  effect  that  no  recovery 
could  be  had  upon  simple  negligence,  where 
the  testimony  tends  only  to  establish  an  in- 
tentional or  wanton  wrong,  and  that  the 
charge  Is  to  be  construed  as  if  there  was  no 
proof  of  subsequent  negligence.  In  that  case, 
as  disclosed  by  the  opinion,  the  record  was 
entirely  silent  as  to  any  fact  or  Inference 
warranting  a  conclusion  that  negligence  prox- 
imately caused  the  intestate's  death.  That 
authority  is  without  application  here. 

[1]  The  evidence  has  been  carefully  con- 
sidered and  will  not  be  here  discussed  in  de- 
tail. While  some  of  the  testimony  for  the 
plaintiff  was  doubtless  sufficient  for  the  sub- 
mission of  the  wanton  count  to  the  jury  for 
consideration,  yet  in  passing  upon  the  cor- 
rectness of  this  charge  it  must  be  kept  in 
mind  that  the  jury  must  consider  the  entire 
evidence  in  the  cause,  and  when  this  is  done 
It  will  be  found  that  the  issue  of  subsequent 
negligence  was  also  pr<^)erly  submitted  for 
their  consideration.  It  is,  of  course,  a  famil- 
iar rule  that  under  a  count  for  simple  negli- 
gence recovery  may  be  had  for  subsequent 
negligence.  L.  &  N.  R.  B.  Co.  v.  Calvert,  172 
Ala.  597,  55  South.  812. 

[2]  'Indeed,  a  reading  of  the  record  is  rath- 
er persuasive  that  the  cause  was  tried  large- 
ly upon  the  theory  of  subsequent  negligence. 
The  plaintiff  himself  did  not  insist  that  he 
had  observed  the  rule  of  stop,  look,  and  lis- 
ten,, for  he  admits  that  he  merely  slowed  his 
car  down  to  about  4  miles  an  hour.  For  this 
failure  on  his  part  to  preclude  him  from  a 
recovery  upon  simple  or  Initial  negligence, 
such  must  have  contributed  proximately  to 
the  Injuries.  The  "negligent  act,  in  order 
to  defeat  a  recovery,  must  have  been  the 
proximate  cause,    •    •    •    not  the  ronote 


cause,  or  mere  condition."  So.  By.  Co.  t. 
Jones,  143  Ala.  328,  39  South.  118;  Clent  of 
Ga.  V.  Hyatt,  151  Ala.  355,  43  South.  867: 
BaUey  v.  So.  Ry.  <30.,  196  Ala.  133,  72  South. 
67.  Several  authorities  discussing  the  qnes- 
tion  of  proximate  cause  are  cited  in  the  re 
cent  case  of  Assurance  Oo.  v.  Hann,  201  Ala. 
376,  78  South.  232. 

[3]  Subsequent  negligence,  of  course,  rec- 
ognizes prior  contributory  negligence  on  the 
part  of  the  plaintiff,  and  such  prior  oontribo- 
tory  negligence,  therefore,  is  neither  the 
cause  of  the  injury  nor  contributory  thereto^ 
but  merely  the  cause  or  condition  upon  which 
the  subsequent  negligence  rests.  Cent  of  Ga. 
R.  R.  Oo.  V.  Foshee,  12^  Ala.  198,  27  Soua 
1006. 

[4]  The  charge  here  in  question  was  to  th« 
effect  that,  if  the  jury  believed  that  the  plain- 
tiff, before  attempting  to  cross,  did  not  8t(¥, 
look,  and  listen  for  the  train,  and  that  b; 
reason  of  such  failure  plaintiff's  car  was  In- 
jured, then  he  could  not  recover.  Whether 
aside  from  the  question  of  negligence,  this 
charge  would  be  erroneous  for  using  the 
words  "by  reason  of,"  instead  of  "proximate 
cause,"  we  need  not  determine.  The  trial 
judge  reached  the  conclusion  that,  in  view  of 
the  evidence  as  to  subsequent  negligence,  the 
charge  was  so  misleading  as  to  have  probably 
injuriously  affected  plaintiff's  cause,  and  for 
this  reason  granted  the  new  trial.  In  this 
we  are  of  the  opinion  he  correctly  ruled. 
The  chnrge  lays  particular  stress  on  contrib- 
utory negligence  on  the  i>art  of  plaintiff, 
confessedly  true  as  to  the  doctrine  of  stop, 
look,  and  listen,  but  ignores  entirely  an; 
theory  of  recovery  upon  the  principle  of  sub- 
sequent negligence,  and  was  easily  calculated 
to  mislead  the  jury  in  believing  that  oontrlb- 
ntory  negligence  affected  the  question  oJ 
liability  based  upon  subsequent  negligence. 
The  failure  of  the  plaintiff  to  atop,  look,  and 
listen  might  have  been  a  condition  ^vlng 
rise  to  the  situation,  which  afterwards 
brought  into  play  the  doctrine  of  subseqoenc 
negligence,  and  in  that  manner  might  bare 
been — in  the  language  of  the  charge — "a  rea- 
son for  the  injury,"  yet,  of  course,  was  not 
the  proximate  contributory  cause  thereof 

We  are  unwilling  to  hold  that  the  court  in- 
correctly ruled  in  granting  the  new  trial 
upon  this  ground  (Coleman  v.  P^per,  159 
Ala.  810,  49  South.  310)  and  the  judgment 
will  accordingly  be  here  affirmed. 

Affirmed. 

ANDERSON,  a  3^  and  McGLBBXAN  wai 
SATRE,  JJ.,  ooncor. 
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PATTEN  et  al.  y,  6W0PE. 
(8  DW.  202,  202A.) 

(Snpreme  Conrt  of  Alabama.    April  8,  1920.) 

1.  Pleadlno  «=>203— Meaalng  of  "demHirer." 

A  "demnrrer"  ia  an  entity  in  pleading,  and 
its  grounds  are  bnt  reasons  why  the  major 
premise  of  the  demurrer  should  be  made  ef- 
fective by  the  ruling  of  the  court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Demur- 
rer.] 

2.  Eqalty  «=a246— Court  in  sustaining  ground 
of  demurrer  to  bill  at  a  wiioie  sustains  tlio 
domnrrar  as  a  whole. 

Where  a  demurrer  was  addressed  to  the 
bin  as  a  whole,  the  court,  in  sustaining  a 
ground  of  the  demurrer,  sustained  the  demurrer, 
thongfa  It  announced  that  it  overruled  the  other 
grounds,  and  though  the  ground  so  sustained 
was  directed  against  only  a  particular  phase  of 
the  ease  made  by  the  bin. 

3.  Equity  «s>232— Demurrer  to  bill  as  a  whole 
not  alTeotlv*  aa  to  partlouiar  pliasa  of  ease. 

Where  demurrer  is  addressed  to  biU  as  a 
whole,  conrt  may  deny  effect  to  ground  direct- 
ed against  only  particular  phase  of  the  case 
made  by  the  bilL 

4.  Appeal  and  error  «3»747(l)— Crots-astlgn-> 
ments  oensldered,  though  no  oross-appeal  wm 
takea. 

Cross-assignments  of  error,  treated  aa  ef- 
feetiTe  in  express  terms  In  appellant's  brief, 
will  be  considered,  though  no  cross-appeal  was 
taken,  such  treatment  of  cross-assignments  of 
error  disclosing  a  character  of  consent  in  quasi 
observance  of  Supreme  Court  rule  No.  8  (Code 
1907,  p.  IBOT). 

5.  Teaanoy  In  oommon  «=>37— No  aooountlng 
for  rente  unless  aooount  be  oonplloatad. 

E<quity  wiU  not  take  Jurisdiction  in  action 
by  tenants  in  common  for  discovery,  accounting, 
and  a  decree  for  rents  collected  by  cotenant, 
where  the  bill  for  accounting  diadoses  no  com- 
plication in  the  account. 

6.  Taaanoy  in  oommon  «s938(6)  —  Cotenants 
nay  Join  In  assumpsit  action  to  reeovor  shares 
of  rents  from  ooteaant. 

Cotenants,  from  whom  their  feUow  tenant 
withholda  their  respective  sharea  of  rents  col- 
lected from  a  stranger,  may  join  in  an  action 
of  assumpsit  to  recover  their  respective  net 
shares  in  the  net  sum  so  withheld. 

7.  Partition  «=3l09(5)— Purohaaer  at  aale  on- 
titled  to  rants  aeoruing  between  data  of  sale 
and  oonllrmatlon. 

On  sale  in  partition  proceedings,  the  rents 
maturing  subsequent  to  the  sale,  although  prior 
to  its  confirmation,  pass  to  the  purchaser,  unless 
reserved  or  severed;  the  purchaser  being  re- 
garded, for  certain  purposes,  as  owner  frMn 
the  date  of  his  purchase,  and  confirmation  re- 
lating back  to  that  date. 
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8.  Jndloial  aaios  «a>7— DavlallOM  from  diree- 
tlons  as  to  sale  not  binding,  naloaa  validated 
by  oonflrming  doerae. 

An  officer  conducting  a  judicial  aale  cannot 
make  a  valid  agreement  with  a  purchaser  to 
convey  any  other  estate  than  such  ss  the  decree 
or  judgment  win  warrant,  in  the  absence  of  a 
report  of  the  sale  reciting  a  deviation  from  the 
directions  of  the  decree  and  confirmation  of 
such  report  by  the  court. 

9.  Judgment  <s=»744— Deorea  of  sale  In  parti- 
tion and  of  oonflrmation  making  no  refer* 
ence  to  reservation  of  rents  oondnsive. 

Where  decree  of  partition  sale  and  decree 
of  confirmation  made  no  reference  to  reserva- 
tion of  rents  for  cnrroit  year,  parchaser,  who 
coUected  rents  for  audi  year,  wiU  not  be  de- 
clared a  trustee  for  the  cotenants  on  ground 
that  rente  were  reserved  by  agreement  prior 
to  sale  and  announcement  by  auctioneer,  the 
decrees  making  no  reference  to  such  reservs- 
tion  being  conclusive. 

Appeal  from  Clrcnlt  Court,  Lawrence 
County ;  Kobert  O.  Brldtell,  Judge. 

Bill  by  Annie  Swope  Fatten  and  others 
against  E.  G.  Swope  for  discovery  and  an 
accounting  and  for  money  decree.  Ifrom  a  de- 
cree sustaining  demurrers  to  the  blU  in  cer- 
tain aqtects  complainants  appeal,  and  re- 
spondent E.  C.  Swope  seeks  a  cross-appeaL 
Beversed  and  remanded. 

The  fourth  paragraph  at  the  bill  is  as 
foUows: 

The  decree  of  sale  of  said  property  made  no 
reference  to  the  rents  or  income  from  the  land 
for  the  current  year  1918.  At  the  time  of  the 
sale  under  the  decree  of  this  court  In  said  cause 
there  were  present  two  of  the  joint  owners  of 
the  said  real  estate,  namely,  B.  G.  Swope  and 
3.  K,  Swope.  At  the  instance  of  J.  K.  Swope 
and  the  attorney  representing  the  complainants 
in  said  cause  it  was  announced  publicly  at  the 
sale  by  the  auctioneer  and  attorneys  for  the 
complsinants  in  said  cause  that  the  rent  for  the 
current  year  1918  was  reserved  from  the  sale, 
and  would  not  pass  to  the  purchaser  of  the 
land.  Said  annonncement  waa  acquiesced  in  by 
the  respondent,  B.  G.  Swope.  The  land  was 
then  offered  for  sale,  with  the  distinct  under- 
standing among  the  parties  present  and  bidding 
at  the  sale  that  the  rent  for  1918  was  reserved, 
and  would  not  pass  to  the  purchaser  of  the  land. 

The  other  facts  sufficiently  appear  from 
the  opinion  of  the  court. 

Elrk  ft  Rather,  of  Tuscnmbia,  for  appel- 
lants. 

O.  O.  Chenanlt,  of  Albany,  for  appdlee. 

IVfcCLELLAN,  3.  This  bUl  was  filed  by 
Annie  Swope  Patten  and  others  against  B.  O. 
Swope  and  others,  seeking  discovery,  an  ac* 
counting,  and,  in  a  contingency,  a  money  de- 
cree against  B.  G.  Swope  with  respect  to  the 
rent  for  1918  of  a  plantation  in  Lawrence 
county  that,  up  to  October  21, 1918,  was  Joint- 
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ly  owned  by  all  tbe  {Mrdes  to  this  eatiBe.  It 
appears  from  the  averments  of  the  present 
bill  that  In  response  to  a  previous  bill  a  de- 
cree was  rendered  September  28, 1918,  direct- 
ing a  sale  of  this  land  for  division  among  the 
Joint  owners  in  proportion  to  their  respective 
Interests  therein.  This  decree  of  sale  for  di- 
Tlsi(«  made  no  provision  for  the  rental  for 
the  year  191S.  Tbe  sale  was  held  by  tbe  reg- 
ister on  October  21, 1918,  at  which  sale,  the 
appellant's  brief  recites,  ES.  C.  Swope,  one  of 
the  Joint  owners,  became  the  purchaser.  The 
sale  was  reported  to  the  court  by  the  agis- 
ter; no  exception  to  it  was  filed;  and  the 
■ale  was  confirmed.  As  in  the  decree  of  sale 
and  in  the  proceedings  leading  up  to  the 
rendition  of  that  decree,  no  reference  was 
made  in  the  decree  of  confirmation  to  the 
rent  of  the  plantation  for  the  year  1918.  It 
is  alleged  in  the  bill  that  E.  C.  Swope,  a  co- 
tenant,  collected  from  third  persons  a  part  of 
the  1918  rent  before  he  purchased  at  tlie  sale 
on  October  21,  1918,  the  amount  so  collected 
being  alleged  to  be  unknown  to  complain- 
ants; and  the  claim  is  asserted  that  he  was 
and  is  a  trustee  for  his  cotenants  with  re- 
spect to  the  sum  so  collected,  and  was  due, 
as  trustee,  to  account  to  them  therefor. 

Tbe  respondent  B.  O.  Swope  filed  a  demur- 
rer addressed  to  the  bill  as  a  wbote.  It  con- 
tained 23  grounds,  including  tbe  ground  (tbe 
first)  that  questioned,  generally,  tbe  equity  of 
the  bill.    Tbe  twenty-third  ground  reads: 

"Tbe  bill  is  without  equity  in  so  far  «a  it 
seeks  to  recover  for  any  tent  that  was  unpaid 
on  October  21,  1918,  when  the  land  was  sold." 

The  decree  appealed  from,  as  presently  im- 
portant, is  as  follows : 

"  *  *  *  The  court  is  of  the  opinion  that 
the  twenty-tUrd  ground  of  demurrer  is  well 
taken,  and  that  all  other  grounds  are  not  well 
taken. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  tbe  <^ourt  that  tbe  twenty-third  gronnd 
of  demurrer  of  the  defendant  B.  C.  Swope  to 
the  bill  of  complaint  be,  and  the  same  is  here- 
by, sustained  and  allowed,  and  that  all  other 
grounds  of  said  demurrer  be,  and  tbe  same  are 
hereby,  overruled  and  disallowed. 

"It  is  further  ordered  that  the  respondent  B. 
C.  Swope  be,  and  he  is  hereby,  allowed  30  days 
from  this  date  to  answer  the  bill  of  complaint." 

[1-S]  A  demurrer  is  an  oitlty  in  plead- 
ing; and  its  grounds  are  but  reasons  why 
the '  major  premise  of  the  demurrer  should 
be  made  effective  by  the  ruling  of  the  court. 
Gahaba  Cool  Co.  y.  EUUott,  183  Ala.  307,  308, 
62  South.  808.  In  sustaining  the  twenty- 
tlilrd  ground  of  this  demurrer,  which  is  ad- 
dressed to  the  bill  as  a  whole,  though  the 
twenty-third  ground  is  only  directed  against 
a  phase  of  tbe  case  made  by  the  bill,  the 
court  vindicated  and  gave  effect  to  the  de- 
murrer to  tbe  biU(  not  to  a  phase  of  it,  and 
hence  the  complainants  were  prejudiced  by 
the  ruling  and  are  «!titled  to  their  aplpeal, 


notwithstanding  the  court  announced  iliat  it 
overruled  the  other  22  grounds  of  the  demur- 
rer to  the  bill.  In  this  state  of  the  record 
and  of  the  ruling  in  question,  the  demurrant 
IS.  C.  8woi>e  had  nothing  on  wliich  to  rest  a 
croBS-Bpi)eal,  if  such  had  been  taken,  wliat- 
ever  the  basis  for  cross-assignment  of  er- 
rors (Sup.  Ot  rule  3,  Oode,  p.  1007),  Ills  de- 
murrer to  tbe  bill  having  been,  as  stated,  sus- 
tained by  the  coiut.  The  court  might  have 
denied  ^ect  to  the  twenty-third  ground  be- 
cause its  objection  was  partial  only,  follow- 
ing an  address  of  the  demurrer  that  assailed 
the  bill  as  a  whole,  provided,  of  course,  the 
bill  presents  equity  otherwise  and  was  also 
flree  from  the  criticlsmB  made  in  grounds  'i 
to  22,  inclusive.  See,  for  possible  analogy, 
Koore  T.  Altom,  192  Ala.  261,  68  South.  326; 
Brougbton  v.  Broughton,  201  Ala.  311,  78 
South.  87,  89. 

[4]  Aa  indicated,  there  is  no  effort  to  per- 
fect a  cross-appeal  shown  by  the  record, 
niere  are,  however,  cross-assignments  of  er- 
ror by  appellee,  which  are  treated  as  effec- 
tive in  express  terms  In  the  brief  for  anpd- 
lant,  disclosing  a  character  of  consent  by  ap- 
pellant to  the  cross-assignment  of  errors  in 
quasi  observance  of  Supreme  Court  rule  3, 
supra.  In  the  drcumstanoes,  we  treat  the 
appeal  in  its  fundamental  aspects,  vis.: 
whether  the  bill  possesses  equity  for  any  pur> 
pose. 

[S]  In  the  aspect  that  this  bUl  seeks  dis- 
covery, accounting,  and  a  decree  for  money 
rent  collected  by  ID.  O.  Swope  prior  to  the 
sale  of  the  land  on  October  21, 1918,  its  equi- 
ty must  be  denied  under  the  authority  of 
IfcCaw  ▼.  Barker,  115  Ala.  043,  22  South.  131. 
the  doctrine  of  which  was  followed  in  Gulf 
Red  Odar  Co.  v.  Crenshaw,  138  Ala.  134,  36 
South.  fiO.  While  affirming  the  indubitable 
right  of  a  tenant  In  common  to  have  and  re- 
cover of  a  cotenant  the  proportion  of  money 
x&xi.  collected  from  a  third  person  by  the  co- 
tenant  which  he  withholds,  it  was  there 
held,  as  upon  apt  authority,  that  in  such  cir- 
cumstances the  remedy  at  law  is  adequate 
and  complete,  and  in  tltat  forum  must  the 
aggrieved  tenant  seek  the  enforcement  of  his 
right,  unless  the  account  between  the  parties 
is  complicated,  or  some  other  ground  of  rec- 
ognized equitable  cognisance  is  shown  to  in- 
voke the  powers  of  a  court  of  equity.  It  was 
then  insisted,  as  it  Is  now,  that  the  right  to 
invoke  the  powers  of  a  court  of  equity  for  an 
accounting  between  tenants  in  common  where 
one  cotenant  liad  collected  from  a  third 
person  money  rent  for  the  oommon  property 
was  predicable  alone  of  the  relation;  bat 
this  court  held  to  the  contrary  under  the  au- 
thority of  Sanders  v.  Robertson,  67  Ala.  465, 
where  it  was  declared  (page  472)  that  the 
complicated  character  of  the  accounts  afford- 
ed the  reason  for  involdng  the  "original  ju- 
risdiction of  such  claims,",  and,  also,  in  ac- 
cordance with  the  therein  quoted  expressioD 
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(Uo  Ala.  pp.  549,  550,  22  Sootb.  131, 133)  from 
Olonlnger  v.  Hazard,  42  Pa.  389,  401.  It  Is 
not  Inappropriate  to  observe  that  the  atated 
ruling  In  McOaw  v.  Barter,  supra,  was  made 
notwithstanding  other  expresslona  In  San- 
ders T.  Bobertson  that  might  have  inclined 
the  Jndgm^it  to  a  different  conclnsion.  The 
question  having  been  determined  in  McGaw 
▼.  Barker,  it  will  not  be  now  reconsidered 
with  a  view  to  pronouncing  to  a  dllterent 
^ect. 

[6]  In  the  present  bill  no  complication  in 
the  accoont  is  shown.  33)6  account  asserted 
in  the  bill  is  all  on  one  side.  McCaw  v.  Bark- 
er, supra.  It  appears  that  the  plantation 
was  rented  for  all  the  joint  owners  by  E.  O. 
Swope  for  the  year  1918.  The  relative  .shares 
of  eadt  of  the  parties  In  the  land  must 
have  been  known  to  them  or  their  guardian, 
and  such  knowledge  is  not  denied  in  the  bUL 
It  is  not  averred  tliat  the  amount  of  the  rent* 
al  for  1918  to  third  parties  was  not  known 
to  all  of  ttte  ooten&nts  or  to  the  guardian.  It 
cannot  be  assumed,  on  hearing  on  demnrrer, 
that  complainants  wer«  unadvised  In  respect 
of  these  matters.  So  there  is  no  averred 
ground  on  wMch  to  rest  a  conclusion. that  the 
account  is  complicated.  If  the  gomplainanta 
knew  the  total  amount  of  the  rent  and  their 
respective  shares  in'  the  common  property  so 
rented,  no  discovery  was  or  la  aecessary  to 
enable  complainants  to.  eof«rce  ,the  payment 
to  them  of  their  respective,  proportionate  net 
shares  in  the  i>art  tit  the  rent  E.  G.  Swope 
collected  before  October  21,  1918.  In  such 
circumstances,  a  calculation  would  serve  all 
the  purposes  necessary  to  enable  them  to  im- 
plead E.  C.  Swope  In  a  court  of  law..  Coten- 
ants  from  whom  their  feUow  tenaiit  with- 
holds their  respective  shares  of  rents  collected 
from  a  stranger  may.  If  they  so  desire.  Join 
in  an  action  of  assumpsit  to  recover  their 
resi>ective  net  shares  in  the  net  sum  so  witb- 
hdd.  Tankersley  v.  Chllders,  23  Ala.  781, 
783 ;  Smith  v.  WUey,  22  Ala.  396,  58  Am.  Dec. 
262.  See,  also,  Peck  v.  Lampkln,  200  Ala. 
132,  75  South.  580.  Whether  or  not  a  de- 
mand -is  essential  to  the  maintenance  of  as- 
sumpsit in  such  circumstanues  is  a  question 
not  now  presented  for  authoritative  decision. 
Without  intimating  an  opinion  in  the  iHremis- 
es,  we  may  refer  to  Freeman  on  Cotenancy 
(2d  £d.)  I  270,  where  Bamum  v.  Landon,  25 
Conn.  150,  161,  is  dted  as  supporting  the 
text.  See,  also,  Flreeman's  work,  supra,  .{ 
270  et  seq. 

[7-1]  The  other  phase  of  the  bill— to  fol- 
low the  division  of  the  question  of  its  equity 
manifested  in  the  briefs  of  the  respective  so- 
lldtora — present  very  different  considera- 
tions. That  aspect  of  the  bill  proceeds  upon 
the  theory  that  complainants  are  entitled  to 
recover  the  part  of  the  money  rent  for  1918 
ttiat  was  payable  and  that  was  collected  by 
fii.  O.  Swope  (the  purchaser)  after  the  sale 
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was  had  on  October  21,  1918.  In  Thomas  v. 
Caldwell,  136  Ala.  518,  522,  34  South.  949,  up- 
on the  authority  of  Haralson  v.  George,  66 
Ala.  297,  it  was  decided  that  a  purchaser 
at  such  a  sale  is  regarded,  for  certain  purpos- 
es, as  the  owner  from  the  date  of  bis  pur- 
chase; that  conflrmatioa  relates  back  to 
that  date;  and  that  such  a  purchaser  must 
bear  any  losses  that  Intervene  betwem  the 
date  of  purchase  and  judicial  oonflrmatlon  of 
the  sale,  and  is  likewise  entitled  to  interven- 
ing benefits  or  advantages  resulting  from  ap- 
preciation in  value  and  to  any  accretions  to 
the  thing.  The  sale  held  on  October  21, 1918, 
terminated  the  relation  of  cotenancy  that  ob- 
tained up  to  that  date.  This  was  a  judicial 
sale,  in  the  conduct  of  which  the  register 
(master)  was  but  the  agent  of  tlie  court  to 
execute  the  judicially  expressed  will;  the 
court  being  the  vendor.  Kellam  v.  Bicbards, 
56  Ala.  238 ;.  McOoUy  T.  Chapman.  68  Ala. 
326,  328«  329;  Morring  v.. Tipton,  126  Ala. 
360,  28  South.  6^ ;  Byw  t.  Dox,  25  Barb. 
(N.  I.)  440,  447 ;  24  Oyc.  Rp.  14,  21,  22,  ZO.  27. 
In  Syan  t.  Dox,  s^pra,  it  was  held  that  an 
ofOcer  of  court  conducting  a  judicial  sale 
cannot  "make  a  valid  agreement  with  a  pur- 
chaser ttk  convey  any  oOier  estate  than  Snch 
as  the  decree  or  judgment  wUl  warrant."  It 
was  decided  in  Nebraska  Loan  Co.  v.  Hamer, 
40  Neb.  281,  291,  58  N.  W.  695,  that  a  judicial 
sale  must  be  made  in  accordance  with  the  de- 
cree of  the  court,  and  the  terms  ot  the  de- 
cree cannot  bet^ianged  by  agreement  vf-mcr- 
ties  or  counsel  not '.incorporated  in  tha  de- 
cree ;  that  to  effectuate  an  agreement  of  the 
parties  different  from  the  terms  of  the  de- 
cree the  decree  should  have  been  modified  to 
conform  to  it.  The  principle  underlying  the 
doctrine  thus  announced  by  the  New  Xork 
and  Nebraska  courts  is  predicated  of  the  the- 
ory that  to  allow  material  deviations  from 
the  mandate  of  decrees  of  sale  would  neces- 
sarily imply  the  existence  of  an  anthoKUy  or 
power  in  a  mere. agent  of  the  court  or  in 
parties  or  counsel  to  change  the  terms  of.  a 
conclodlng  judicial  prooounoemeaftt.  Where, 
however,  the  'report  of  a  judicial  sale  re- 
cites a  deviation  from'  the  directions  of  the 
decree,  and  the  report  is  contlrmed  by  the 
court,  it  has  been  decided  that  the  ptirchaser 
Is  concluded  thereby.  Bruner  v.  Kamsburg, 
43  Md.  560.  The  finirth  paragraph  of  the 
bill  (which  is  reproduced  in  the  statemoit 
ante)  avers  that  there  was  a  distinct  under- 
standing, publicly  aimounced  by  the  auction- 
eer, among  the  parties  present  and  bidding 
at  the  sale^  one  of  whom  was  £}.  G.  Swope, 
that  the  rent  for  1918  was  reserved  and 
would  not  pass  to  the  purchaser.  Unless  re- 
served or  severed,  tlie  uncollected  rent,  subse- 
quently maturing,  passed  vith  the  reversion 
to  the  purchaser.  The  facts  averred,  lying 
in  parol,  cannot.be  made  the  basis  for  an  es- 
topp^  against  the  purchaser  BL  O.  Swope, 
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without  violating  the  rule  that  forbids  the 
modification  or  amendment  Of  nnlmpeached 
decrees  or  Judgments  after  they  have  been 
luUy  executed  in  accordance  with  their  terms 
— a  process  that,  If  allowed  in  this  Instance, 
would  reflect  upon  the  conclusiveness  and 
finality  of  both  the  decree  of  sale  and  the  de- 
cree of  conflrmatlon  that  made  no  reference 
to  a  reservation  of  the  rent  for  1918.  If  the 
parties  had  been  properly  cautions  in  the 
premises,  the  proper  court,  in  that  cause, 
could  have  given  effect  to  what  is  averred  In 
paragraph  4  of  the  bill  to  have  been  the  dis- 
tinct understanding  that  the  rent  was  re- 
served. Our  conclusion  is  that  the  bill  is 
without  equity  in  either  aspect;  that  to  re- 
cover their  proper  proportion  of  the  rent  col- 
lected before  the  sale  the  complainants  have 
an  adequate  remedy  at  law.  The  court  erred 
In  overruling  the  ground  of  demurrer,  tak- 
ing the  objection  that  the  bill  is  without  eq- 
uity; and  hence  the  cross-assignment  of  er- 
rors by  appellee  must  be,  to  that  extent,  sus- 
tained. The  decree  Is,  for  that  reason,  re- 
versed, and  the  cause  is  remanded. 
Reversed  and  ronanded. 

.  ANDBRSON,  C.  J.,  and  SOMKRVIIXB  and 
THOMAS,  JJ.,  concur. 


(KM  Ata.  175) 

CITY  OF  FLORENCE  v.  FLORENCE  LAND 
II  lumber  CO.  et  aL    (8  Div.  222.) 

(Supreme  Conrt  of  Alabama.    April  8,  1920.) 

1.  DedleattOR  «=»4I— Must  be  dearly  evidenoed. 

A  party  who  asserts  that  land  has  been  ded- 
icated to  public  use  has  the  burden  of  estab- 
lisbing  the  dedication  by  dear  evidence  of  un- 
equivocal acts  indicating  owner's  intention  to 
create  a  public  right  exclusive  of  his  own. 

2.  Dedication  <S=>I9(5)  —  Park  dedloated  by 
•ale  of  lots  witb  refarenoe  to  piat  showlno 
park. 

Where  owner  platted  land  surroanding  cer- 
tain tract,  wMch  it  designated  as  a  "park," 
the  sale  of  lots  with  reference  to  the  plat  ef- 
fected a  dedication  to  the  city  of  such  tract  as 
a  public  park. 

3.  Dedloatlon  «=33l— Sale  of  lots  with  refer* 
enoe  to  plat  oonsUtutes  a  complete  aooept- 
ance  of  dedication. 

A  complete  acceptance  of  intended  dedica- 
tion of  highways,  parks,  and  commons  is  ac- 
complished, when  the  owner  sells  a  lot  with 
reference  to  a  map  or  plot  wherein  highways, 
parks,  or  commons  are  definitely  indicated  or 
designated  as  being  assigned  to  the  public  use. 

4.  Dedication  «=»  1 9  (2)— Markings  descriptive 
of  land  as  streets,  parks,  and  eentmons  on 
plat  not  essential. 

It  is  not  essential  to  the  dedication  of  areas 
to  the  public  use  for  streets,  parks,  or  com- 


mons that  any  written  markings  so  deseriptira 
of  such  areas,  or  of  the  map  or  plat  showing 
them,  should  be  made  on  the  map  or  plat 

5.  Dedieatlen  «=»I9(5)— Land  platted  as  pait, 
with  intent  that  monument  be  eonstrietsd 
therein,  dedicated,  thongh  monument  was  eoi- 
struoted  elsewhere. 

Where  owner  platted  land  sorroundisg  s 
tract  designated  as  "Monumental  Park,"  the 
sale  of  lots  with  reference  to  such  plat  consti- 
tuted a  dedication  of  the  tract,  though  owner 
had  planned  on  having  monument  to  Confeder- 
ate soldiers  constructed  therein,  and  in  fact 
monument  was  constructed  elsewhere. 

6.  Dedication  <g=363(2)— Park  not  abaidoned 
by  failure  to  use. 

An  unrestricted  dedication  of  an  area  as  a 
park,  by  sale  of  lots  with  reference  to  map 
showing  sncb  a  park,  was  not  lost  to  the  public 
by  the  mnnicipal  authorities'  inattention  to  tlie 
improvement  or  care  of  the  park,  however  long 
it  was  so  neglected. 

Appeal  from  Gircnlt  Court,  Laodetdale 
County ;   a  P.  Almoa,  Judge. 

Bin  by  the  City  of  Florence  against  the 
Florence  Land  &  Lumber  Company  and  an- 
other to  enjoin  the  destruction  of  Monumental 
Park,  alleged  to  have  been  dedicated  to  a  pnU 
Uc  use.  From  a  decree  for  req;>ondaitB,  com- 
plainant appeals.  Reversed  and  remanded, 
with  directions. 

See,  also,  75  South.  IS. 

Bradshaw  &  SUua  and  Iifitcfaell  ft  Hngbs- 
ton,  all  of  Florence,  for  appellant. 
S.  W.  Frierson,  of  Florence^  for  appdlees. 

McCLBLLAN,  J.  The  ultimate  object  of 
this  bill  Is  to  have  determined  whether  a 
plot  of  land  in  Florence,  Ala.,  commonly 
called  Monumental  Park,  was  dedi{ated,  in 
1887-88,  to  the  public  use  by  the  Florence 
Land,  Mining  &  Manufacturing  Company,  s 
corporation  then  owning  this  tract,  with 
other  adjacent  lands,  and  to  the  title  to 
which  the  Florence  Land  Company,  the  ap- 
pellee, has  succeeded,  If  its  dedication  was 
not  effected. 

[1]  The  burden  to  establish  a  dedlcatloD 
to  public  use  is  on  the  party  asserting  it, 
and  to  establish  a  dedication  the  "clearest 
Intention"  on  the  part  of  the  owner  to  effect 
a  dedication  "must  be  shown."  Attorney 
General  v.  Lakevlew  Land  Co.,  143  Ala.  291, 
297,  298,  39  South.  303.  To  discharge  this 
burden  of  proof  the  evidence  must  be  clear 
and  cogent,  and  the  acts  of  the  owner  relied 
on  to  establish  a  dedication  must  be  con- 
vincing of  an  Intent  to  dedicate  the  fropertj 
to  public  n^e,  and  auch  acts  must  be  on- 
equivocal  in  their  indication  of  the  owner's 
Intention  to  create  a  public  right  exduslTe 
of  his  own.  8  R.  C.  L.  pp.  890,  801;  18  Cyc 
p.  476;  Attorney  General  v.  Lakevlew  hui 
Co.,  supra. 


As>For  other  cases  see  sanQe  torlc  and  KBY-NUHBER  In  all  Ker-Numb«r«d  Olsesta  and  rndezas 


Digitized  by 


Google 


Ala.) 


CITT  OF  FliOKKNCB  v.  PLOBBNCE  LAKB  &  LUMBEK  00. 

<8S  So.) 


517 


[2]  A  careful  review  of  the  whole  eridence 
Gonvinces  this  court  that  a  dedication  to 
public  use  of  the  land  described  as  Monu- 
mental Park  was  accomplished  by  the  Flor- 
ence Land,  Mining  &  Manufacturing  Com- 
pany In  1887-88.  That  during  these  years 
the  Florence  Land,  Mining  &  Manufacturing 
Company  platted  Its  lands  surrounding  this 
Monumental  Park  Into  numbered  urban 
blocks  and  lots,  and  laid  out  streets  thereon, 
is  folly  proven.  That  durtog  those  years 
lots  were  sold  by  this  company  with  refer- 
ence to  the  company's  platting  of  its  lands 
sorronndlng  Monumental  Park  Is  likewise 
fully  established.  Such  acts  of  the  owner 
of  land,  and  the  purchase,  as  here,  of  lots 
with  reference  to  the  platting  thereof,  effect 
a  dedication  to  public  use  of  the  highways, 
parks,  or  commons  shown  by  the  map  or  plat 
to  be  so  intended  by  the  owner.  East  Birm- 
ingham Realty  Co.  v.  Birmingham  Mach. 
Co.,  160  Ala.  481,  466,  467,  48  South.  448; 
Roberts  v.  Mathews,  137  AU.  528,  34  South. 
634,  97  Am.  St  Rep.  56;  8  R.  C.  L.  p.  884; 
Moragne  v.  Gadsden,  170  Ala.  124,  54  South. 
518;  Weger  v.  Delvan.  61  N.  J.  Law,  224,  39 
Atl.  730;  Rowan  v.  PorUand,  47  Ky.  (8  B. 
lion.)  232. 

[3]  A  complete  acceptance  of  such  Intend- 
ed dedication  of  highways,  parks,  and  com- 
mons is  accomplished  when  the  owner  sells  a 
lot  or  lots  with  reference  to  a  map  or  plat 
whereon  highways,  parks,  or  commons  are 
definitely  indicated  or  designated  as  being 
assigned  to  the  public  use.  Authorities  su- 
pra; Highland  Realty  Co.  v.  Avondale  Land 
Co..  174  Ala.  326.  332,  66  South.  716,  citing 
earlier  decisions  of  this  court,  and  approve 
Ingly  quoting  Elliott  on  Roads  and  Streets,  { 
132,  to  the  effect  that  a  map  or  plat  so  used 
by  the  owner  in  the  sale  of  one  or  more  lots 
is  "regarded  as  a  unity,"  embractng  in  the 
general  scheme  or  plan  all  areas  designated 
thereon  as  being  assigned  or  devoted  to  the 
public  use. 

[4]  It  is  not  essential  to  the  dedication  of 
areas  to  the  public  use  for  streets,  parks,  or 
commons  that  any  written  markings,  so  de- 
scriptive of  such  areas,  or  of  the  map  or 
plat  showing  them,  should  be  made  on  the 
map  or  plat.  4  McQuillln  on  Munic.  Corp.  p. 
3234;  East  Birmingham  Realty  Co.  v.  Birm- 
ingham Mach.  Co.,  160  Ala.  461,  467,  49 
Sonth.  448;  Moragne  y.  Gadsden,  170  Ala. 
124,  133,  54  South.  518;  8  R.  C.  L.  p.  886; 
Morrow  V.  Highland  Grove  Co.,  219  Pa.  619, 
69  Atl.  41,  123  An<.  St.  Rep.  677,  680;  note, 
2S  L.  R.  A.  (N.  S.)  811-813;  Rowan  v.  Port- 
land, sapra;  Weger  v.  Delvan,  supra'.  In  cau- 
tion we  r^;>eat :  While  words  of  designation 
on  sncb  map  or  plat  of  an  area,  as  a  street, 
park,  or  common  are  not  essential  to  the 
effectual  dedication  thereof  to  the  public 
use,  yet  it  must  be  made  clearly  to  appear 
that  the  owner  Intended  to  Invest  the  public 
wltb  the  right  to  the  use  of  the  land. 


There  are  before  this  court  three  mapa 
purporting  to  show  the  property  of  the  Flor- 
ence Land.  Mining  &  Manufacturing  Com- 
pany. To  no  other  source  or  authority  can 
these  maps  be  attributed  than  to  this  com- 
pany; and  likewise  must  their  delineations 
be  ascribed  to  the  directions  of  the  com- 
pany, the  then  owner  of  the  land.  All  of 
them  delineate  blocks,  lots,  and  streets  In 
the  compahy's  land  surrounding  the  tract 
called  Monumental  Park.  The  first,  in  order 
of  definite  date,  is  the  map  which  bears  the 
dating  "Florence,  Ala.,  March  31,  1887,"  pui^ 
porting  to  be  made  by  "CSiarles  B.  Boeckh" 
and  "Fred  ^aaf,  DeL";  the  former  being 
the  engineer  of  the  company.  While  the 
square  In  question  is  not  marked  in  words 
Indicating  a  park  or  public  ground,  yet  char- 
acters appear  in  its  area  that  are  similar  to 
and  c«Hisi8tent  with  those  imposed  on  the 
area  marked  "Cauetery"  on  this  map,  and 
with  those  Imposed  on  the  area  marked 
"Wlldwood  Park"  on  this  map.  The  square 
in  question  was  divided  and  platted  into 
eight  segments,  separated  by  what  appears 
to  be  walkways,  leading  to  a  circular  design 
In  the  center  of  the  square.  Undoubtedly 
this  map  manifested  an  unmistakable  inten- 
tion to  assign  this  square  to  a  different  pur- 
pose from  that  shown  by  the  platting  of  the 
blocks,  lots,  and  named  streets  about  this 
square.  There  is  nothing  on  this  map  to  in- 
dicate an  Intent  on  the  part  of  the  owner  to 
reserve  this  square,  which,  as  stated,  was 
not  treated  on  this  map  as  blodcs  or  lots  to 
be  offered  to  purchasers. 

Another  of  the  three  maps  moitloned  is 
dated  "1888."  It  purports  to  have  been  pre- 
pared by  "Chas.  Boeckh,  C.  E.,"  and  "M.  A, 
Klrby."  And  the  third  map  Is — so  far  as 
this  section  of  Florence  is  concerned,  and  for 
its  bearing  on  the  present  inquiry — a  dupli- 
cate of  the  Boeckh-Klrby  map  of  1888. 
These  two  maps  are  colored.  On  both  of 
them  the  square  in  question  la  platted  into 
angular,  though  symmetrical,  plots  and 
walkways,  and  it  is  marked  Monumental 
Park  in  plain  letters.  There  are  three  colors 
on  these  maps,  and  these  colors  are  explain- 
ed In  terms  set  opposite  an  example  of  the 
respective  colorings.  The  explanati<Hi  refers 
the  parts  in  pink  to  "Property  Belonging  to 
the  F.  L.,  M.  &  M.  Co.,"  the  owner;  the  parts 
in  blue  to  "Railroad  Right  of  Way,  etc."; 
and  the  parts  in  green  to  "Parks  and  Public 
Grounds."  The  area  marked  "Monumental 
Park"  is  in  green,  which  constituted  these 
maps  the  medium  for  expressing,  iii  unmis- 
takable form,  the  owner's  Intent  to  assign 
Monumental  Park  to  the  public  use. 

It  la  proven  that  sales  of  lots  were  made 
by  the  company  in  accordance  with  the  gen- 
eral scheme  and  plan  pictured  by  and  de- 
fined on  these  maps.  In  describing  the  prop- 
erty conveyed  to  purchasers  by  the  deeds  ta 
the  record,  express  reference  is  made  to  a 
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recorded  map  prepared  by  Boeckh,  the  same 
engineer  who  prepared  the  three  maps  to 
Avhlch  reference  has  been  made.  This  re- 
corded map  carries  the  certificate  of  Boeckh 
xmder  date  of  January  25,  1888.  It  was  a 
sectional  map,  consisting  of  more  than  25 
pages,  and  was,  as  stated,  filed  In  the  pro- 
bate office  of  Lauderdale  connty  on  Febru- 
ary 18,  1888.  The  witness  Smith  has  pre- 
pared a  reproduction  of  this  recorded  map, 
showing  the  relation,  in  part,  of  the  land 
here  in  suit  to  blocks  numbered  445,  and  467. 
These  two  blocks  are  likewise  numbered  on 
the  Boeckh- Kirby  maps  to  which  reference  has 
already  been  made.  It  Is  manifest  from  this 
that,  while  the  area  In  qutetlon  Is  not  in  any 
way  indicated  or  designated  by  the  recorded 
map  as  a  park,  yet  the  designation  of  the 
adjacent  blocks  on  the  recorded  map  corres- 
ponds with  the  designation  of  the  adjacent 
blocks  shown  <«  the  colored  maps  prepared 
by  Boeckh  and  Kirby. 

When  this  reproduction,  by  tbe  witness 
Smith,  of  the  recorded  map,  is  considered  In 
connection  with  the  entire  evidence  and  the 
three  maps  hereinabove  mentioned,  it  is  cer- 
tain that  all  of  them  were  but  expressions  of 
a  like  design  to  constitute  as  such  what  is 
actually  designated  on  the  Boeckh-Klrby 
maps  as  "Monumental  Park";  and  It  is  equal- 
ly certain  ttiat  there  was  no  manifestation 
by  the  recorded  map  of  a  purpose  to  qualify 
or  refute  the  plain  Intent,  shown  on  the  face 
of  the  four  maps  before  mentioned,  with  re- 
spect to  this  square.  This  view  is  further 
confirmed  by  reference  to  a  map  on  the  back 
of  a  letter  sheet,  the  side  for  writing  bear- 
ing this  company's  corp<MUte  name  and  the 
names  of  its  offlcera  It  was  proven  to  be 
the  stationery  of  the  company.  This  map 
bears  the  names  of  "Chas.  Boeckh,  C.  B.," 
and  "M.  A.  Kirby,  DeL,"  followed  by  the 
date  "1888."  On  this  map  the  square  in 
question  is  marked  "Monumental  Park,"  and 
within  its  area  there  is  platting  of  seg- 
ments and  what  appears  to  be  walkways 
similar,  in  general  efFect,  to  the  designs  and 
characters  shown  on  the  three  maps  before 
described. 

Ascribing  to  the  three  maps  first  noted  and 
to  the  map  on  the  back  of  this  company's 
stationery  the  authenticity  the  evidence  re- 
quires, the  testimony  of  the  witness  Weak- 
ley, to  be  presently  quoted,  is  afforded  force- 
ful corroboration,  against  the  according  of 
credit  to  wliich  opposing  testimony  Is  not 
sufficiently  convincing  to  neutralize  its  ef- 
fect.   He  testified: 

"I  was  present  when  the  lots  on  Magolia 
street  bordermg  on  Monumental  Park  were  of- 
fered for  sale.  These  lots  were  sold  with  ref- 
erence to  the  plat,  which  I  bare  Identified  as 
the  first  map  of  the  land  company  subdivision. 
A  number  of  these  lots  were  sold,  but  I  cannot 
recall  the  names  of  the  purchasers.     It  was 


stated  at  the  time  by  the  auctioneer,  and  b; 
those  who  were  present  purporting  to  spe^ 
for  the  land  company,  that  a  public  park  had 
been  laid  out  on  the  hill,  to  be  called  Monu- 
mental Park,  and  this  fact  was  dted  as  a  rea- 
son why  lots  in  this  locally  would  be  more  vain- 
able." 


The  witness  Campbell  testified  that  he  at- 
tended the  sales  to  which  the  witness  Weak- 
ley referred,  and,  in  respect  of  the  auction- 
eer's statement,  that  he  did  not  "bear  any- 
thing of  the  kind."  This  statement  of  Mr. 
Campbell  is  negative  In  form,  at  least,  and 
lacks  the  quality  of  positive,  excluding  de- 
nial. The, witness  Spurr,  responding  to  a 
question  touching  the  statement  attributed 
to  the  auctioneer  by  the  witness  Weakler, 
said: 

"I  was  present  at  the  sale,  but  I  do  not  re- 
call such  statements  from  the  auctioneer" 

— thus  expressing  a  diaracter  of  denial 
even  less  positive  and  excluding  than  tbat 
given  by  the  witness  Campbell.  Considering 
the  whole  evidence,  this  court  does  not  fed 
warranted  in  discrediting  the  quoted  testi- 
mony of  the  witness  Weakley,  nor  Justified 
in  minifying  or  qualifying  its  probative 
force.  It  undoubtedly  consists  with  the  nat- 
ural probabilities  consequent  upon  the  de- 
sign and  intent  of  the  company  as  that  Is 
authentically  portrayed  on  the  four  maps  to 
which  reference  has  been  made. 

[6]  The  evidence  of  chief  significance  in- 
viting a  contrary  conclusion  on  the  issue  at 
■dedication  vel  non  of  this  piece  of  the  hirger 
area  owned  by  this  company  is  that  fur- 
nished by  the  established  facts  that  this 
company,  during  the  period  in  which  these 
maps  were  prepared  and  exhibited,  proposed 
to  or  negotiated  with  the  Ladles'  Memorial 
Association  of  Florence  to  donate  the  area 
in  question  as  a  place  in  which  to  erect  a 
Confederate  monument  that  that  organiza- 
tion had  in  contemplation,  or  had  begun  to 
erect,  in  the  courthouse  yard  In  Florence; 
this  location  for  such  a  monument  being 
favored  because  it  was  the  site  of  a  Confed- 
erate fort  In  the  'fiO's  and  because  of  the 
commanding  view  its  elevation  atCorded. 
The  use  of  the  word  "Monumental,"  in  refer- 
ring to  tliis  square  or  area,  is  to  be  attrib- 
uted to  these  negotiationB  or  to  this  proposal. 
A  Confederate  monument  was  not  erected  aa 
this  land:  it  was  erected,  by  this  associa- 
tion of  file, ladles,  on  the  courthouse  ground! 
in  Florence. 

According  to  this  fact  every  reasonable 
effect  and  consequent  intendment,  this  court 
cannot  attribute  to  this  circumstance  the 
effect  to  refute  the  entertainment  by  tbis 
comiMiny  of  the  dedicatory  Intent  unmistak- 
ably manifested  upon  the  maps  to  whidi  we 
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have  alluded — an  Intent  that  !■  farther 
shown  to  have  been  entertained  by  the  teatl- 
mony  of  the  witness  Weakley.  The  Inspira- 
tion of  this  company's  desire  to  donate  the 
area  called  "Monumental  Park"  was  doubt- 
less the  most  wwthy  sentimental  considera- 
tion, to  which  the  witnesses  refer,  viz.  a 
motive  to  contrlbate  to  the  appropriate  hon- 
oring of  oilr  Confederate  dead.  It  is  also 
readily  conceivable  that  tills  company  an- 
ticipated some  material,  not  sentimental  or 
patriotic,  benefit  and  advantage  to  accrue  to 
it  fnmi  the  donation  of  the  area  in  qnestion ; 
the  comiMUiy  being  then  engaged  in  develop- 
ing that  heretofore  undeveloped  section  of 
Florence  and  in  selling  Its  platted  property 
for  its  own  profit.  But  when  this  company 
prepared  and  promnlgated  the  maps  mention- 
ed it  neither  Indorsed  thereon  nor  otherwise 
Indicated  an  intent  to  alone  donate  Mona- 
mental  Park  to  the  Ladies'  Memorial  Assoda- 
tlon,  or  to  condition  the  effectiveness,  accom- 
plishment, or  acceptance  of  the  donation  up- 
on the  erection  of  a  Confederate  monament 
in  Monumental  Park.  This  company  was 
content  to  set  forth  its  Intent, In  the  prem- 
ises without  oolnddait  limitation,  condition, 
or  gnaliflcaticxi,  even  on  the  sectional  Boedch 
map  Uiat  waa  recorded  in  the  probate  office  of 
Landerdale  county. 

Th«e  is,  therefore,  no  irreconcilable  in- 
consistency betweoi  thlB  map,  evidence  of 
the  deliberate  Intent  unconditionally  to  dedi- 
cate this  area  to  the  public  use,  and  the  evi- 
dence disclosing  a  proposal  or  negotiation  to 
donate  the  area  as  the  contemplated  site  of  a 
Confederate  monument;  the  latter  serving, 
as  in  all  probability  it  did,  to  suggest  and 
promote  the  unconditional  dedication  of  the 
area,  in  the  beautified  and  cultivated  center 
of  which  the  contemplated  Confederate  mon- 
ument, occupying  but  a  small  part  of  the 
square,  might  be  raised. 

[•]  It  is. hardly  necessary  to  add  that  this 
unrestricted  dedication  of  Monumental  Park 
has  not  been  lost  to  the  public  by  the  delayed 
or  entire  failure  of  the  municipal  authorities 
to  accept  it,  the  sale  of  lots  having  accom- 
plished an  acceptance,  or  by  their  inattention 
to  its  improvement  or  care,  however  long  it 
was  BO  neglected  by  the  municipal  authori- 
tiea.  Webb  v.  Demopolls,  95  Ala.  116,  134- 
137,  13  South.  289,  21  Ij.  R.  A.  62,  among  oth- 
ers In  its  line. 

The  decree  ajipealed  from  gives  ^ect  to 
an  erroneous  conduslon  upon  the  evidence 
under  the  law.  It  is  reversed.  The  cause  is 
remanded,  with  directions  to  award  the  com- 
plainant the  relief  prayed  in  the  amended 
bill. 

Reversed  and  remanded,  with  directions. 

ANDERSON,  a  J.,  and  SOMERVILLE  and 
THOMAS,  JJ.,  concur.  I 
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KINSEY  V.  STATE.    (8  Div.  209.) 

(Supreme  Court  of  Alabama.    April  8,  1920.) 

f.  Crlmlsal  law  «=»S3I(I)  —  ConfassiON  pre- 
•nmad  involantary. 
To  be  admitted  against  a  defendant,  a  con- 
fession mast  be  shown  to  be  voluntary;    con- 
fessions being  prima  fade  involuntary. 

2>  Criminal  law  «=3S3i  (2)— Defendant's  tes- 
tlfflooy  that  he  was  afraid  of  person  who  bad 
iastraeted  him  to  oonfass  lield  admissible. 

In  murder  prosecntion,  where  there  was 
testimony  that  defendant  bad  confessed,  and 
where  defendant,  a  19  year  old  boy,  himself 
testified  that  a  38  year  old  man,  who  had  ac- 
tually Idlled  deceased,  had  threatened  to  kUl 
defendant  if  defendant  testified  against  him, 
and  had  instructed  defendant  to  swear  that  he 
had  killed  deceased  in  self-defense,  defendant's 
testimony  that  he  was  afraid  of  such  man  was 
admissible  on  issue  of  whether  confessions 
were  voluntary. 

3.  Criminal  law  «=s>736(2)  —  Whether  eoafes. 
slons  ware  vaiuntanr  bald  for  Jniy. 
Where  there  was  evidence  that  defendant, 
a  boy  19  years  of  age,  had  been  threatened  with 
death  by  38  year  old  man,  who  had  committed 
the  murder,  if  defendant  told  the  truth  about 
the  murder,  and  that  he  had  been  instructed 
by  such  man  to  swear  that  he,  the  defendant, 
had  killed  deceased  in  self-defense,  the  ques- 
tion of  whether  defendant's  confessions  were 
voluntary  was  for  the  jury. 

Appeal  from  Circuit  Court,  Lauderdale 
County;  O.  P.  Almon,  Judge. 

Howard  Klnsey  was  ccmvlcted  of  murder, 
and  he  appeals.  Reversed  and  remanded. 
The  facts  suffldently  appear  from  the  oidn- 
ion  of  the  court 

Simpson  A  Simpson,  of  Florence,  for  ap- 
pellant 
J.  Q.  Smitli,  Atty.  Gen.,  tor  the  State. 

McCI-ELLAN,  J.  On  January  1,  1919,  Bd 
Gentry's  lifeless  body  was  found  in  a  field, 
near  a  pubUc  road,  two  miles  out  of  Flor- 
ence. He  had  been  shot  both  through  the 
head  and  the  heart.  Klnsey,  the  appellant,' 
and  Lester  Staggs  were  arrested  for  his 
murder.  On  Staggs'  trial  he  was  convicted ; 
and  on  appellant's  trial  a  few  days  later  he 
was  adjudged  guilty  of  murder  in  the  sec- 
ond degree  and  given  sentence  of  24  years. 
That  Staggs  and  ai^ellant  went  with  Gen- 
try to  the  ndghborhood  of  the  crime,  for 
the  purpose  of  getting  whlslcy,  was  satis- 
factorily established  by  the  evidence.  The 
prosecution  offered  testimony  in  redtal  of 
statements.  Incriminatory  in  nature,  made 
by  the  appellant  They  are  characterized  in 
the  record  as  confessions,  and,  in  a  sense, 
some  of  them  might  be  so  regarded.  The 
former  sheriff,  Romlne,  testified  that  ap- 
pellant after  arrest  made  two  or   three 
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statements  to  him  or  In  his  presence;  and 
that,  in  substance,  these  statements  were 
voluntary,  no  threats,  or  other  Invalidating 
acts  or  words  being  applied  by  any  one  to 
Induce  appellant  to  make  these  statements. 
On  his  examination  in  chief  appellant 
testified  as  follows: 

"When  we  got  near  the  street  where  there 
was  a  little  stand,  Staggs  stepped  behind  Gen- 
try, and  we  went  to  the  Huntsville  road  to  get 
the  wlijsky.  Staggs  said,  'Yon  stay  here  until 
we  get  the  whisky.'  I  thought  I  won't  go; 
Staggs  might  accuse  me  of  stealing  his  whisky. 
When  Staggs  and  Gentry  got  about  GO  yards 
from  the  road,  two  shots  fired.  I  went  down 
iKt  see  what  they  were  shooting,  and  I  met 
Staggs  about  halfway  down  from  where  the 
body  was,  and  Staggs  said:  'Come  on  Elasey. 
I  have  got  the  money.  Come  on.'  I  would 
not  do  it  and  went  on  down  where  Gentry  was. 
When  I  got  down  there  I  placed  my  face  on 
hia  breast,  and  he  was  dead.  I  looked  at  Gen- 
try's face,  and  it  was  bloody.  I  got  the  um- 
brella and  placed  it  over  his  face,  and  placed 
his  hands  beside  him.  Staggs  said,  'Come  on,' 
and  grabbed  me  and  shook  me  and  said,  'Are 
you  going  to  tell  this?'  He  said  'If  I  knew  you 
would,  I  would  blow  your  damn  brains  out 
right  now.'  I  said,  'I  ain't  going  to  tell  it,*  and 
I  said,  'If  I  had  known  this  was  what  you  were 
coming  for  I  would  not  have  come.'  He  said 
for  us  not  to  go  in  the  market  together.  I 
waited  until  he  went  in,  and  then  I  went  in. 
He  closed  the  market,  and  we  went  down  to- 
gether, and  Percy  Staggs  went  with  us.  After 
he  left  and  after  Burn  Hendon  passed  Staggs 
said,  'Kinsey,  they  are  going  to  arrest  ns  on 
suspicion,'  and  I  said,  1  ain't  going  to  swesr 
to  nothing.'  He  said  Ton  will  have  to  swear 
to  something.'  He  said:  Ton  swear  yon  killed 
him  in  sdf-defense,  and  I  will  pay  yonr  law- 
yer's fee,  and  it  will  not  cost  yon  a  penny.'  He 
said,  Tou  could  make  your  defense  because  you 
both  go  to  see  the  same  girl.'  No,  sir;  I  nev- 
er had  the  watch  offered  as  evidence  in  my 
possession.  I  never  had  my  hands  on  it.  I  did 
not  give  that  watch  to  Staggs,  and  told  him  to 
keep  it." 

Immediately  succeeding  this  testimony 
ttiis  question  was  propounded  by  counsel, 
"Were  you  afraid  of  Staggs?"  The  court 
sustained  the  prosecution's  objection  to  the 
question,  but  no  ground  of  objection  was 
stated.  Some  of  the  statements  attributed  to 
appellant  by  the  witness  Romlne  and  admit- 
ted by  the  appellant  to  have  been  made  by 
him  to  that  witness,  If  not  others,  consisted 
with  what  the  appellant  testified  Staggs  told 
him  to  say  (quoted  above)  in  explanation  of 
the  cause  and  circumstances  of  Gentry's 
death.  It  was  decided  In  Johnson  v.  State, 
102  Ala.  20,  21, 16  South.  99  (in  response  to  re- 
hearing) that  an  exception  to  the  general 
rule  that  a  witness  may  not  testify  to  his  un- 
communlcated  motives  and  intention  exists 
where  the  witness  admits' that  he  made  a 
statement  attributed  by  others  to  him.  This 
ezceptlop  comprehends  the  right  of  even  a 
witness  to  explain  "the  nature,  circumstanc- 
es, meaning'  and  dealgu"  of  what  be  said,  and 


"he  may  be  asked  the  motive  by  which  he 
was  indnced  to  nse  such  expressions."  fHils 
doctrine  of  Johnson  v.  State  was  acc^ted 
and  applied  in  Lowman  v.  State,  187  Ala. 
57,  62  South.  638;  WllllamB  v.  State,  123 
Ala.  89,  26  South.  521 ;  Postal  Ca  v.  Hnlsey, 
115  Ala.  193,  207,  22  South.  864:  Henry  v. 
State,  107  Ala.  22,  26,  19  South.  23;  Ander- 
son ▼.  State,  104  Ala.  88,  86,  87,  16  South. 
108.  In  the  last  cited  case  it  was  held— not- 
withstanding the  form  of  the  question — that 
a  witness  might  testify  in  explanation  of  dis- 
crepancies between  her  present  testimony 
and  that  given  on  a  former  hearing  of  a  bas- 
tardy proceeding  that  she,  the  witness,  was 
"scared  and  embarrassed  before  the  Justice 
of  the  peace" ;  the  ruUng  being  referred  for 
authority  to  Johnson  v.  State,  supra.  It  ap- 
pears from  the  consideration  accorded  by 
this  court  to  the  doctrine  of  the  Johnson 
Case  and  its  application  to  ccmcrete  cases 
that  the  exception's  effect  is  not  restricted 
to  Instances  where  cross-examination  of  the 
witness  has  elicited  the  subject  for  the  ap- 
plication of  the  rule  of  the  Johnson  Case. 
Its  design  is  to  give  the  Jury,  as  well  as  the 
witness,  the  benefit  of  whaterer  drcumstance 
or  explanation,  including  the  reasMi  and  mo- 
tive of  the  witness,  there  may  be  that  will 
shed  light  on  the  verity  of  the  subject  of 
the  witness'  explanation  of  the  statement 
attributed  to  him  and  admitted  by  him  to 
have  been  made 

[1-3]  The  applicability  of  this  exception 
to  the  general  rule  to  the  status  presented 
by  the  testimony  of  this  defendant's  "con- 
fessions" and  his  testimony  detailing  what 
Staggs  said  to  him  soon  after  Goitry  was 
killed  Is  dear.  "Confessions"  are  prima 
fade  involuntary.  Redd  v.  State,  69  Ala. 
255.  To  be  admitted  against  a  defendant,  a 
confession  must  be  shown  to  be  voluntary. 
Staggs  was  a  man  38  years  old;  ai^ellant 
was  a  boy  19  years  of  age.  If  Staggs,  on 
the  night  of  the  killing,  expressed  to  appel- 
lant the  menacing  purpose  appellant  testified 
he  did,  his  fear  of  Staggs,  If  such  he  enter- 
tained, was  an  Important  circumstance  that 
should  have  been  given  the  jury  for  their 
consideration  in  deddlng  whether  his  alleg- 
ed "confessions"  were  voluntary;  wbeth» 
the  incriminatory  statements  attributed  to 
him  were  Induced  by  fear  of  Staggs.  Its  . 
effect  and  probative  force  were  for  the  jury 
to  decide.  His  fear  of  Staggs  was  open  to 
proof  by  defendant's  own  redtal  of  Ithe 
state  of  his  mind.  If,  as  held  in  Anderson 
V.  State,  supra,  a  witness  may  properly  testi- 
fy that  she  was  "scared"  when  she  testified 
on  a  former  occasion,  in  explanation  of  dis- 
crepandes  in  her  testimony  then  being  givea, 
certainly  a  defendant,  when  confronted  with 
"confesslcms"  or  Incriminatory  statements, 
may  testify  that  those  statements  were  in- 
duced by  fear  of  another,  or,  as  here  sought 
by  the  question  to  be  shown,  that  he  was 
afraid  of  another  to  whose  exoneratioB  or 
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acquittal  of  the  crime  the  asserted  state- 
ments would  tend  to  contribute.  If  from 
the  whole  evidence,'  tnclndlng  the  presence 
CLt  so)  In  defendant's  mind  of  fear  of  Staggs, 
the  Jury  should  find  that  the  "confessions" 
or  Incriminatory  statements  made  by  de- 
fendant were  not  TOlontary  In  the  legal 
sense,  such  matters  should  be  laid  out  of 
view  by  the  Jury  In  determining  guilt,  this 
court  having  ruled  in  Redd's  Case,  supra, 
that  an  influence,  the  consequence  of  "fear 
or  hope,"  once  shown  to  exist  as  a  motive 
Inducing  a  confession,  may  I>e  inferred  to 
continue  "in  the  absence  of  evidence  to  the 
contrary  showing  that  the  original  Influence 
had  ceased  or  been  dispelled"  before  or  at 
the  time  the  confession  relied  upon  was 
made.  Unless  averted  by  the  matter  to  be 
now  mentioned,  the  action  of  the  court  in 
sustaining  the  objection  (without  assigning 
any  grounds)  to  the  question  quoted  was 
prejudicial  error — this  notwithstanding  the 
question  was  probably  faulty,  on  aptly 
grounded  objection,  In  respect  of  Its  omis- 
sion to  speciflcally  refer  the  inquiry  to  a 
time  or  period  prior  to  the  occasion  when 
the  "confessions"  or  Incriminatory  state- 
ments were  made,  and  after  the  crime  was 
committed.  The  matter  supposed  to  con- 
clude the  inquiry  whether  the  "confessions" 
or  incriminatory  statements  were  voluntary 
on  the  part  of  the  defendant  is  thus  recited 
in  the  bill  of  exceptlcms  (on  cross-examlTia-, 
tion  of  defendant): 

"About  that  time  the  officers  came  down  and 
arrested  me,  and  said  they  were  arresting  me 
for  the  murder  of  Bd  Gentry.  They  asked 
me  what  I  did  with  the  pistol  I  shot  Eld  Gentry 
witli.  I  told  them  I  did  not  have  any,  and  did 
not  shoot  him.  Staggs  was  not  along  with 
them.  I  did  not  tell  them  anything  abont  it. 
They  put  Staggs  and  myself  in  jail.  At  that 
time  I  told  them  I  did  not  know  anything  aboat 
it. 

"Q.  Was  that  trne?  A.  No,  sir.  I  sent  for 
Mr.  Romine  to  come  np  to  the  jaU.  I  volmi- 
tarily  sent  for  iiim,  and  told  him  I  killed  in  self- 
defense,  and  told  liim  everything  Staggs  told 
me  to  tell  him.  I  told  tiim  I  Idlled  him  by 
myself,  and  I  threw  the  pistol  away  that  I 
shot  him  with.  The  day  before  I  told  them  I 
had  no  pistol.  I  did  not  tell  Urn  about  Staggs 
agreeing  to  pay  my  law  fee.  I  told  no  one  ex- 
cept Mr.  Simpson,  my  lawyer.  Of  course  he 
is  not  paying  my  law  fee.  Tes;  I  did  kneel 
down  by  him  and  listen  to  see  if  he  was  alive. 
At  tliis  time  Staggs  was  saying,  'Come  on.' 
Yes;  I  was  the  one  that  liad  on  boots.  I  do 
not  knew  what  kind  of  shoes  Staggs  had  on. 
No;  I  did  not  get  his  watch.  I  know  the  watch 
you  showed  me  is  the  watch  Gentry  nsed  to 
carry.  No;  I  did  not  get  any  of  the  money, 
and  I  did  not  take  his  watch.  I  do  not  Icnow 
whose  track  that  was  under  his  leg.  No,  sir; 
I  did  not  take  his  money.  I  was  not  there 
when  it  was  taken.  The  first  man  I  told  abont 
the  killing  was  Mr.  Romine." 


While  the  defendant  did  state,  as  appears, 
that  he  "voluntarily"  sent  for  Mr.  Romine, 
it  does  not  appear  that  the  statements  then 
made  to  Romine  were  voluntary.  Indeed, 
when  considered  in  connection  with  the 
above-quoted  testimony  of  defendant,  it  af- 
firmatively appears  that,  according  to  the 
defendant's  testimony,  he  was  retailing  to 
the  sheriff  what  he  theretofore  bad  testified 
Staggs  told  him  to  say.  The  record  does 
not  Justify,  in  any  degree,  the  conclusion 
that  defendant  admitted  that  his  stated 
"confession"  to  Romine  was  voluntary.  The 
error  Indicated  was  not  cured. 

Under  the  whole  evidence,  the  guilt  vd 
non  of  this  defendant  was  for  the  Jury.  The 
Judgment  Is  reversed,  and  the  cause  Is  re- 
manded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOMSBVIIXB 
and  THOMAS,  JJ.,  concur. 


(204  Ala,  MO 
LAIRD  St  al.  V.  COLUMBIA  LOAN  4  IN. 
VESTMENT  CO.     (6  DIv.  917.) 

(Supreme  Court  of  Alabama.    May  20,  1920.) 

1.  Exaotttsrs  aad  admlslstrators  «=9377,  380 
(i)— Though  purchase  by  administrator  void, 
hairs  estopped  to  assert  title  withost  olTariai 
equity. 

Though  sale  and  purchase  of  his  decedent's 
lands  by  an  administrator  was  so  far  void  as  to 
convey  no"  title  at  law  to  him,  the  receipt  and 
retention  of  the  purchase  money  by  the  heirs, 
or  the  administrator's  application  of  It  in  due 
conrse  of  administration,  estopped  the  heirs 
to  assert  their  legal  title  against  the  equity 
thus  vested  in  the  purchaser,  except  on  an  offer 
to  do  eqnity  by  tendering  to  him  the  amount 
bid  at  the  sale  under  which  he  claimed. 

2.  Equity  «s>67— Laches  depends  on  lapse  of 
time  and  relatlos  of  party  to  property  right 
involved. 

The  matter  of  laches  in  appealing  to  the 
powers  of  eqoity  depends  on  the  lapse  of  time 
and  the  relation  of  the  party  supposed  to  be 
affected  thereby  to  the  property  right  in  con- 
troversy. 

3.  Executors  and  administrators  9=»388(6)— 
Successors  of  administrator,  who  purchased 
decedent's  lands,  not  chargeable  with  laches. 

Complainant  investment  company,  holding 
decedent's  lands  as  successor  of  the  adminis- 
trator, who  purchased  illegally  for  himself,  to- 
gether with  those  under  whom  it  claims,  Ael<t 
to  have  been  at  liberty  from  1902,  when  visi- 
ble, tangible  demoDstrations  of  possession  be- 
gan, to  wait  until  their  title  was  attacked  by 
decedent's  heirs  without  being  chargeable  with 
laches. 
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4.  Exeoutors  and  admlnlstratont  «s>388(6)  — 
Sueeessort  of  administrator,  who  purchased 
daoedenfs  lands  not  chargeable  with  laches. 

Complainant  investment  company,  holding 
decedent's  lands  as  successor  of  administrator, 
who  purchased  them  for  himself,  held  not 
chargeable  with  laches  prior  to  1902,  when 
risible,  tangible  demonstrations  of  its  posses- 
sion were  made,  by  its  failure  to  assert  title 
as  against  decedent's  heirs. 

5.  Exeoutors  ud  administrators  «s>388(6)— 
No  presumption  possession  of  land  sold  to  ad- 
ministrator was  hostile  to  equitable  title  of 
successors. 

There  is  no  presumption  that  any  posses- 
sion of  a  decedent's  land  purchased  by  his  ad- 
ministrator was  inconsistent  with  or  hostile  to 
the  equitable  title  acquired  by  successors  of 
the  administrator. 

6.  Executors  and  administrators  <g=>380(2)— 
Heirs  of  decedent  whose  land  was  sold  to 
ropreseotatlve  barred  by  laches. 

Failure  of  decedent's  heirs  to  exercise  right 
to  sue  in  court  of  equity  to  have  equitable 
title  acquired  by  administrator  at  sale  of  de- 
cedent's land  to  himself  divested  out  of  him  by 
decree  held  such  laches  aa  to  authorize  the 
inference  the  heirs'  right  so  to  do  is  barred  as 
against  successor  of  adminietrator. 

Appeal  from  Circuit  Couit^  Jefferson  Coun- 
ty ;  Hugh  A.  Locke,  Judge. 

Bill  by  the  Columbia  LiOan  A  InTestment 
Company  against  William  A.  B.  Laird  and 
others  to  enjoin  the  prosecution  of  ejectment 
actions.  From  a  decree  refusing  to  dissolve 
temporary  Injunctions,  and  overruling  demur- 
rers to  the  bUl,  respondents  appeal.   Affirmed. 

T.  J.  Lamar,  of  Bessemer,  and  A.  Latady, 
of  Birmingham,  for  ai4>ellaut8. 

Weakley  &  Bio^,  of  Birmingham,  for  ap- 
pellee. 

SAYBB,  J.  By  the  bUl  in  this  cause,  filed 
January  21, 1918,  the  complainant  (appellee), 
Columbia  Loan  &  Investment  Company,  seeks  j 
to  enjoin  defendants,  who  are  the  heirs  at 
law  of  A.  H.  Laird,  deceased,  from  prose- 
cuting actions  of  ejectment  for  the  recovery 
of  land  which  had  been  In  the  ownership  and 
possession  of  their  ancestors  at  and  before 
the  time  of  his  death  In  1876.  By  their  ac- 
tions at  law  defendants  are  seeking  to  en- 
force the  legal  title  which  descended  to  them 
from  A.  H.  Laird.  The  date  at  which  those 
actions  were  filed  is  not  stated  in  the  plead- 
ings. Complainant  traces  its  daim  back 
through  mesne  conveyances  to  M.  M.  Gwin. 
In  1877  Qwln  was  administrator  with  the 
will  annexed  of  the  estate  of  Laird,  and  in 
that  year  procured  from  the  probate  court  of 
Jefferson  an  order  for  the  sale  of  the  land  In 
controversy,  along  with  other  lands,  for  the 
payment  of  the  debts  of  Laird.  At  the  sale, 
February  1,  1878,  said  administrator  became 
the  purchaser  of  the  land  here  In  suit,  and 


thereafter  reported  the  sale,  and  that  be 
was  Interested  In  the  estate,  being  the  hus- 
band of  one  of  the  heirs  "and  distributees,  and 
as  administrator  was  ready  and  willing  to  be 
charged  with  the  amount  at  whldi  the  land 
had  been  struck  off  to  him,  and  that  the  sale 
had  been  made  at  a  fair  and  reasonable  price. 
It  further  appears  from  the  bill  that  "the 
said  sale  was  fairly  made,  and  the  said  lands 
brought  a  fair  and  reasonable  price,  not 
greatly  disproportionate  to  their  real  valna* 
But  there  Is  ho  averment  that  the  sale  to 
Gwln  was  ever  confirmed,  or  that  any  deed 
to  him  was  ever  executed.  We  assume,  there- 
fore, that  there  was  no  confirmation,  nor 
any  deed.  Gwln's  Interest  In  the  land,  thns 
acquired,  passed  by  mesne  conveyances,  exe- 
cuted and  recorded  In  1878,  1884,  1886, 1889, 
1890,  1901,  1902,  and  1914,  finally  Into  cwn- 
plalnant  In  Snow  v.  Bray,  198  Ala.  396, 
73  South.  642,  It  wjUB  held  that  by  the  pro- 
ceedlng  In  the  probate  court  Gwln  acquired 
not  the  legal  title  to  the  land,  as  complahj- 
ant  concedes.  By  way  of  demonstratinc  an 
equity,  complainant  avers: 

That  the  purchase  price  bid  at  said  sdmiB- 
istrator's  sale  for  the  lands  struck  off  to  the 
administrator  "was  paid  by  the  aaid  M.  IL 
Gwin,  and  applied  by  him,  as  said  administra- 
'O'f  to  the  payment  of  the  debts  of  the  ssid 
A.  H.  Laird,  and  whatever  balance  remained 
was  chained  up  to  the  said  M.  M.  Gwin,  ai 
said  admhiistrator,  and  a  decree  therefor  ren- 
dered in  favor  of  the  said  several  respective 
heirs  and  distributees  of  the  said  A.  H.  Imti 
by  the  probate  court  of  Jefferson  county,  Ala.; 
that  the  said  M.  M.  Gwin  shortly  thereafter  did 
discharge  the  said  decree  and  make  fuD  settle- 
ment thereof  with  the  said  heirs  and  distribo- 
tees;  •  •  •  that  on  the  settlement  of  the 
accounts  of  the  said  M.  AL  Gwin,  as  such  ad- 
ministrator of  the  esUte  of'  said  A.  H.  Lairi, 
he  fully  accounted  for  the  amount  of  his  said 
bid  for  the  lands  bought  at  the  said  administra- 
tor's sale,  and  showed  that  he  applied  nearlj 
all  of  the  said  proceeds  of  sale  towards  the 
payment  of  the  debts  of  the  said  estate;  and 
he  distributed  the  net  balance  of  cash  on  hand, 
which  was  inconsiderable,  among  said  heirs  and 
distributees,  according  to  the  said  decree  of  the 
probate  court,  which  said  decree  was  rendered 
on,  to  wit,  the  3d  day  of  March,  1881";  that 
said  accounts  remain  of  record  in  the  probate 
court. 

As  to  possession  of  the  land  since  the  death 
of  A.  H.  Laird,  the  averment  of  the  bill  is: 

That  in  1902  "the  Monte  Sano  Land  Compan; 
subdivided  the  said  land  into  lots  and  Uocks, 
and  placed  a  map  thereof  on  record  m  tbe  said 
probate  court;  •  •  •  that  the  said  land  was 
laid  off  into  streets,  avenues,  lots,  and  Viods, 
as  aforesaid,  and  each  street,  avenue,  block, 
and  lot  was  marked  by  stobs,  signs,  and  num- 
bers; that  the  timber  was  cut  and  removed 
from  the  streets  and  avenues;  that  some  grad- 
ing was  done  in  tiie  streets  and  avenues;  that 
a  sign  four  or  five  feet  square  was  placed  on 


aPor  other  caaea  see  same  topic  and  KBY-NUUBBS  in  sU  Key-Numbered  Dlgesu  ud  Toiexm 


Digitized  by 


Google 


Ala.) 


liAMMOIT  T.  SOUTHERN  COTTON  OIL  CO. 
(SI  80.) 


623 


Uie  cald  tract  of  land  near  tlie  car  lin«  advcr- 
tising  the  said  lota  for  sale;  that  the  said 
Monte  Sano  Land  Company  sold  and  conveyed 
a  nnmber  of  said  lots";  that  in  1914  complain- 
ant did  "acquire  and  become  the  owner  of 
the  said  lots,  by  mesne  conyeyances  from  the 
said  Monte  Sano  Land  Company;  that  since  the 
purchase  by  orator  of  the  said  lots  it  has  con- 
tinued to  be  and  is  now  the  owner  of  the  said 
lots;  that  the  said  lots  constitnte  a.  part  of  the 
lands  particularly  described"  in  paragraph  8 
of  the  biH;  that  complainant  entered  into  pos- 
session under  its  purchase  in  1914  and  began 
to  improve  the  lots,  having  erected  valuable 
improvements  on  each  of  them,  and  is  now  in 
peaceable  possession. 

In  the  trial  court  tbe  several  and  sepa- 
rate general  demurrer  of  the  defendants  was 
overruled,  and  as  well  their  motion  to  dis- 
solve the  temporary  Injunction  which  had 
been  granted  by  the  court.  Defendants  have 
appealed. 

[1-3]  Though  the  sale  and  purchase  by  the 
administrator  was  so  far  void  as  to  convey 
no  title  at  law,  the  receipt  and  retention  of 
the  purchase  money  by  the  heirs,  or  the  ad- 
ministrator's application  of  it  in  the  due 
course  of  administration,  thereafter  estopped 
tbe  heirs  to  assert  their  legal  title  against 
the  equity  thus  vested  In  the  purchaser 
(Woodstock  Iron  Co.  v.  Pullenwelder,  87  Ala. 
584,  6  South.  19T,  13  Am.  St.  Hep.  73;  Kobert> 
son  V.  Bradford,  73  Ala.  116;  Bell  v.  Craig, 
62  Ala.  215),  except  upon  an  offer  to. do  equi- 
ty by  tendering  to  the  purchaser  the  amount 
bid  at  the  sale  under  which  he  claimed  (Win- 
ters T.  Powell,  180  Ala.  425,  61  South.  96). 
Tbe  matter  of  laches  in  appealing  to  the 
powers  of  equity  depends  upon  the  lapse  of 
time  and  the  relation  of  Qie  party  supposed 
to  be  alTected  thereby  to  the  property  right 
In  controversy.  According  to  the  bill,  visible, 
tangible  dem(Hlstration^  of  piossesslon  bgr 
those  claiming  under  tbe  purchaser  in  this 
case  began  In  1902.  In  view  of  what  was 
done  in  that  year  and  subsequently,  our  Judg- 
ment Is  quite  clear  that  complainant  and 
those  under  whom  it  claims  have  been  at 
liberty  to  wait  until  their  title  was  attacked 
without  being  chargeable  with  laches.  Fowl- 
er T.  Alabama  Iron  &  Steel  60.,  164  Ala.  414, 
51  South.  393;  4  Pont.  Eq.  Jur.  (4th  Bd.)  t 
1464. 

[4-6]  Nor  can  comiAainant  be  Charged  with 
laCbea  prior  to  that  time.  The  bill  is  silent 
as  to  possession  during  the  Interval  between 
the  death  of  A.  H.  Laird  in  1876  and  the  im- 
provements beginning  in  1902.  But  by  the 
sale  in  1878  (xmiplainanfs  predecessor  was 
inTested  wltb  an  equitable  title.  No  pre- 
sumption arises  that  possession,  if  any  there 
was  in  fact,  was  inconsistent  with,  or  hos- 
tile to,  tbe  equitable  title  so  acquired.  Shorter 
v.  Smith,  56  Ala.  208.  Defendant  heirs  of 
Laird  bad  the  legal  title,  and  with  it  a 
capacity  to  sue  in  a  court  of  equity,  and,  by 


an  offer  to  do  equity,  have  the  equitable  tttle 
acquired  by  complainant's  predecessor  at  the 
sale  divested  out  of  him  by  decree,  and  a 
failure  to  exercise  that  right  for  more  than 
20  years  is  such  laches  as  authorizes  the  in- 
ference that  the  right  to  do  so  is  barred  in  any 
one  of  the  modes  in  which  that  result  may 
be  effected.  Woodstock  Case,  supra.  The 
purchaser  or  bis  grantee,  on  the  other  hand, 
his  adversary  not  being  In  possession  nor 
prejudiced  by  delay,  may  come  Into  equity 
at  any  time  to  divest  tbe  legal  title  out  of 
the  heir  and  vest  it  In  himself.  Smith  ▼. 
Lusk,  119  Ala.  394,  24  South.  266;  BeU  v. 
Ciraig,  supra;  Fowler  v.  Alabama  Iron  & 
Steel  Co.,  supra. 

The  rulings  in  the  drcult  court  were  cor- 
rect . 

Affirmed. 


ANDERSON,  0.  J., 
BROWN,  JJ.,  concur. 


and  GABDNBOEl  and 


(2MA1>.  820 

LAMMON  V.  SOUTHERN  COTTON  OIL  CO. 
(4  Orv.  865.) 

(Snpreme  Court  of  Alabama.     Jane  8,  1920.) 

1.  Landlord  and  tenant  «=9l  18(3)— Least  of 
seed  house  so  IndeflaKo  as  to  eraate  ten- 
ancy at  wlH. 

Lease  of  seed  ttouse,  so  long  as  it  should 
remain  on  land  described,  without  provision  for 
periodical  payment  of  rent,  no  rent  being  charg" 
ed,  held  so  uncertain  and  indefinite  as  to  create 
a  tenancy  at  will.  | 

2.  Landlord  and  tenant  «s»l20(l)— A  tonanoy 
at  will  held  terminated. 

'^\liere  actual  possession  of  a  seed  bouse, 
erected  by  lessee  on  lessors'  land,  was  always 
in  lessors,  owners  of  the  fee,  and  the  house  was 
erected,  in  furtherance  of  a  contractual  rela- 
tion between  the  parties,  for  the  purchase  of 
cotton  seed,  which  relation  had  terminated,  and 
lessors  gave  sufSdent  notice  to  lessee  that  it 
could  no  longer  occupy  space  on  which  the 
bouse  was  located,  and  not  only  offered  to  let 
lessee  move  the  house,  but  to  move  it  for 
lessee,  the  tenancy  at  ^11  was  terminated,  re^ 
gardless  of  Code  1907,  {  4782. 

Appeal  from  Circuit  Court,  Geneva  Ooun- 
ty;  H.  A.  Pearce,  Judg& 

Ejectment  by  tbe  Southern  Cotton  Oil  Com- 
pany against  Freddie  Lammon.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Be< 
versed  and  rendered. 

Statutory  ejectment  by  appellee  against 
appellant  to  recover  poasessloa  of  one  seed 
house  and  the  land  on  wbldi  the  same  Is  k>* 
cated,  which  is  particnlarty  described  in  tba 
following  written  instmmont  ottaei  in  «t1> 
denoe  by  the  plaintiff  t 


»For  other  caaw  ■••  same  topif  and  KBY-NUIf  BBR  in  all  Ker-NonilMrea  Digasta  aad  InAeaes 


Digitized  by 


Google 


524 


85  80UTHBBN  BBPOBTEB 


(Ala. 


"Dottan,  Ala.,  Jan.  28,  1913. 

"Southern  Cotton  Oil  Company,  Dothan,  AUu 
—Gentlemen:  This  will  be  your  anthority  for 
holding  as  yonr  property  one  seed  bouse  bnilt 
by  yon  during  July  and  August,  1014,  on  our 
property  in  Hartford,  Alabama,  and  situated 
as  follows:  On  one  gin  lot  in  Hartford,  Ala- 
bama, in  block  ten  (10),  said  seed  house  is  sit- 
uated on  the  north  side  of  said  lot,  and  facing 
Main  street  and  near  the  intersection  of  Line 
and  Main  street,  and  adjacent  to  a  spur  track 
extending  west  on  the  Central  of  Georgia 
Railroad. 

"It  is  also  agreed  that  yon  are  to  hold  lease, 
without  charge,  to  the  space  which  this  house 
occupies,  so  long  as  it  remains  thereon, 
"[a^med]    Lamnwn    Brothers, 

"Per     D.  M.  Lammon." 

The  evidence  tended  to  show  that  the  seed 
house  mentioned  in  this  contract  and  con- 
nected with  defendant's  gin  was  built  in 
the  summer  of  1914;  the  plalnttfT  paying 
$250  on  the  conatruction  thereof.  Lammon 
Bros,  and  plaintiff  had  entered  into  a  con- 
tract whereby  Lammon  Bros,  were  to  buy 
seed  to  be  sold  to  the  plaintiff  so  long  as 
plaintiff  paid  the  market  price.  During  the 
fall  of  1914  Lammon  Broa  bought  and  sold 
cotton  seed  to  the  plaintiff,  and  the  seed 
house  in  question  was  erected  for  the  pur- 
pose of  storing  the  seed,  which  the  defendant's 
Arm  was  to  buy  and  sell  to  plaintiff.  But  the 
arrangement  whereby  Lammon  Bros,  were  to 
purchase  for  the  plaintiff  was  discontinued, 
because  the  former  Insisted  that  plaintiff 
would  not  pay  the  market  price.  The  house 
was  used  for  storage  of  seed  purchased  by 
Lammon  Bros,  for  the  plaintiff  during  the 
fall  of  1814,  but  was  used  for  the  storage  of 
seed  purchased  by  them  and  sold  to  other 
parties  In  the  seasons  subsequent  thereto. 

During  the  fall  of  1917  the  agent  of  the 
plaintiff  demanded  the  use  of  the  house, 
which  was  refused,  but  another  house  was 
provided  plaintiff.  Later  the  agent  again 
demanded  the  house,  and  Lammon  Bros,  of- 
fered to  move  the  house  for  the  plaintiff,  or 
that  plaintiff  move  It;  but  plalntifTs  agent 
insisted  they  wanted  the  use  of  the  house 
where  It  was.  The  defendant  succeeded  to 
the  entire  rights  and  interest  of  Lammon 
Bros.,  and  refused  to  surrender  possession. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  resulting  In  a  Judgment  for  the 
plaintiff,  from  which  this  appeal  la  prose- 
cuted. 

W.  O.  Mulkey,  of  Geneva,  and  B.  O.  Bos- 
well,  of  Hartford,  for  appellant. 
Chapman  &'  Lewis,  of  Dotban,  for  appellee. 

'  OABDNBR,  3.  [1]  The  plaintiff  in  this 
action  (appdlee  here)  relies  for  recovery  upon 
what  to  referred  to  as  a  lease  contract  ap- 
pearing In  the  form  of  a  letter,  as  shown  In 
the  foregoing  statement  of  the  case.  The 
term  of  the  lease  was  so  long  as  the  house 
remains  upon  the  land  described,  whldi  la 


of  course  a  most  indefinite  period.  There  to 
no  provision  for  any  i>erlodical  payment  of 
rent,  as  no  rent  was  charged.  If  this  Instru- 
ment, therefore,  is  to  be  construed  as  a  lease, 
then  it  to  so  uncertain  and  Indefinite  as  to 
its  terms  as  to  create  a  tenancy  at  will  be- 
tween the  parties  under  the  decision  of  Hun- 
nicut  V.  Head,  170  Ala.  667,  60  South.  831, 
and  authorities  there  dted.  See,  also,  24 
Cye.  1038. 

[2]  The  only  remaining  question  to  wheth- 
er the  proof  suflices  to  show  that  such  a  ten- 
ancy has  been  terminated.  The  actual  pos- 
session of  the  seed  house  has  all  along  been 
in  Lammon  Bros.,  the  owners  of  the  fee.  The 
proof  shows  that  the  house  was  erected  In  fur- 
therance of  the  contractual  relation  extotlng 
between  the  parties  for  the  purchase  of  cot- 
ton seed,  and  this  relation  had  terminated, 
and  the  defendant  given  sufficient  notice  to 
the  plaintiff  that  it  could  no  longer  occupy 
the  space  upon  which  the  house  was  located. 
Ck>ok  V.  Cook,  28  Ala.  660.  If  It  be  contended 
that  the  contract  to  still  in  force  because  of 
the  fact  that  the  house  has  not  beai  removed 
from  the  land,  such  contention  to  fully  met 
by  the  proof,  which,  practically  without  dis- 
pute, discloses  that  the  defendants  offered, 
not  only  to  let  the  plaintiff  move  the  honse, 
but  to  themselves  move  It  for  the  plaintiff. 
If  any  such  condition  was  therefore  neces- 
sary, this  would  suffice  to  establtoh  a  com- 
plete waiver  thereof.  See  24  Oyc.  1834-1338. 
Such,  therefore,  being  the  retotlon  between 
the  parties,  and  the  tenancy  at  will  having 
terminated,  the  plaintiff  was  not  entitled  to 
recover,  and  the  court  below  erred  In  the 
Judgment  rendered. 

We  find  nothing  In  any  of  the  provisions  of 
section  4732,  Code  1907,  which,  under  the  cir- 
cumstances here  disclosed  and  the  contract 
here  involved,  In  our  opinion,  at  all  militates 
against  the  conclusion  here  readied.  The 
Judgment  will  therefore  be  reversed,  and  one 
here  rendered  in  favor  of  the  defendant. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  SATRB,  SOMSOt- 
VILLE),  THOMAS,  and  BROWN,  JJ.,  concur. 
McCLSLLAN,  'j.,  concurs  in  result. 

McOLBLLAN,  J.  (concurring).  The  writ- 
ing signed  by  Lammon  Brothers,  set  out  In 
the  statement  of  the  case,  to,  In  my  opinion, 
without  binding  force,  because  no  considera- 
tion was  shown  as  passing  to  the  owner  of 
the  tond  upon  which  the  building  was  con- 
structed, before  or  at  the  time  thto  agreemott 
was  attempted  to  be  made.  Indeed,  It  af- 
firmatively appears  that  tiie  house  was  con- 
structed many  months  before  this  writing 
was  executed,  and  no  rent  was  provided  for 
or  reserved.  To  support  a  lease  as  a  contract 
there  must  be  some  consideration,  express  or 
implied ;  and  none  Is  shown  in  thto  Instance. 
Taylor's  Landlord  &  Tenant  (0th  Ed.),  <  152. 
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with  respect  to  the  view  expressed  In  the 
majority  opinion,  viz.,  that  the  relation  be- 
tween these  inrtles  was  that  of  a  tenancy  at 
will,  I  am  unable  to  reconcile  that  view  with 
these  very  plain  provisions  of  Code,  i  4732: 
"Where  no  time  is  spedfled  for  the  termina- 
tion of  a  tenancy,  the  law  construes  It  to  be 
for  the  calendar  year.  •  •  • "  If  the  ex- 
pression In  the  writing  referred  to,  viz.,  "so 
long  as  It  [the  building]  remains  thereon," 
Is  not  r^d  as  a  reference  to  the  duration  of 
the  tenancy,  the  writing  does  not  specify 
the  duration  of  the  tenancy  and,  hence,  sub- 
jects the  relation  to  the  efFect  of  the  law  as 
<inoted  from  Code,  {  4732. 

Upon  these  considerations,  I  concur  in  the 
reversal  and  rendition  of  the  Judgment. 


itM  Ala.  asi) 
COX  V.  SOMERVILLE  at  al.    (2  DIv.  707.) 

{Supreme  Court  of  Alabama.    May  20,  1920.) 

I.  Appeal    aad    error    Qsii  073— Request    1ot> 
determination   on    merits   excludes  questira 
of  oomplainant's  right  to  maintain  bill. 
In  suit  to  declare  void  mortgages  purport- 
inf  to  have  been  executed  by  -complainant  and 
her  husband  on  two  tracts,  one  owned  by  com- 
plainant, other  consisting  of  parties'  homeBtead, 
where  counsel  for  respondents  stated  in  argu- 
ment on  complainant's  appeal  that  they  desired 
a  determination  on  the  merits  without  regard 
to  procedure,  complainant's  right  to  maintain 
bill  as  to  the  homestead  tract,  she  having  ob- 
tained a  decree  as  to  her  own  tract,  is  not 
presented. 

^  Appeal    and    error    <8=>I009(I)— Jadgmeat 
on  oral  testimony  will  be  disturbed  only  for 
palpable  error. 
Where  in  equity  suit  the  witnesses  have 
been  examined  orally,  the  judgment  of  the  trial 
court  will  not  be  disturbed  unless  palpably  er- 
roneous. 

3.  A^newledgment  «=>69— Burden  on  mort- 
gagees to  prove  handwriting  of  deceased  offl- 
oar  who  took  acknowledgment. 

In  suit  attacking  mortgage  on  her  home- 
stead land  by  a  wife  claiming  .forgery  by  her 
husband  of  her  signature  and  that  of  the  officer 
who  took  the  acknowledgment,  where  it  ap- 
pears that  the  justice  whose  name  was  signed 
to  the  acknowledgment  is  dead,  burden  to  offer 
proof  of  handwriting  shifts  to  respondents,  and 
in  absence  of  further  proof  certificate  of  ac- 
knowledgment is  sufficiently  falsified  by  evi- 
dence of  the  husband  confessing  forgery  of 
acknowledgment. 

4.  Appeal  and  error  «?>93l(l)— No  presump- 
tion In  favor  o(  judgment  on  oral  testimony 
where  burden  of  proof  misapplied. 

Where  it  appears  that  the  holding  of  the 
trial  court  was  the  result  of  a  misapplication 
of  rule  as  to  burden  of  proof,  there  is  no  pre- 
sumption on  appeal  in  favor  of  the  judgment  of 
the  court  below,  rendered  after  hearing  wit- 
nesses orally  examined. 


Appeal  from  Circuit  Conrt,  Dallas  County ; 
B.  M.  Miller,  Judge. 

Bill  by  Lula  E.  B.  Oox  against  R.  L.  Som- 
ervUle  and  others  to  have  mortgagee  de- 
clared void.  From  decree  In  part  for  re- 
spondents, complainant  appeals.  AfiOrmed  In 
part.  In  part  reversed  and  rendered. 

Appellant  filed  this  bill  against  appellees, 
seeking  to  have  declared  void  three  certain 
mortgages  purporting  to  have  been  executed 
by  complainant  and  her  husband,  C.  C.  Cox. 
The  mortgages  embraced  two  separate  tracts 
of  land,  one  cansisting  of  45  acres  owned  by 
complainant  In  her  own  name,  and  the  other 
consisting  of  33^  acres  owned  by  the  hus- 
band, O.  C.  Cox,  who.  was  made  a  party  re- 
spondent to  the  bill.  This  latter  tract  is  al- 
leged to  have  been  the  homestead  at  the 
time  of  the  execution  of  said  mortgages,  and 
of  value  lees  than  $2,000.  Complainant  al- 
leged that  she  neither  signed  nor  acknowl- 
edged any  of  these  mortgages,  and  sought  to 
have  the  mortgage  on  the  4S  acres,  her  sep- 
arate estate,  canceled  upon  the  additional 
ground  that  it  was  to  secure  a  debt  of  her 
husband. 

Bespondent  0.  C.  Cox  admitted  the  allega- 
tions of  the  bill.  The  other  respondents  an- 
swered, denying  the  bill,  and  sought  correc- 
tion of  the  description  of  the  33  V6  acres,  to- 
gether  with   foreclosure   of  the   mortgagee. 

The  witnesses  were  examined  orally  be- 
fore the  court,  except  C.  C.  Cox,  whose  dep- 
ositions were  taken.  C.  O.  Cox,  the  husband 
of  complainant,  testified  that  he  signed  the 
name  of  his  wife  to  the  mortgages  without 
her  knowledge  or  consent,  or  authority  In 
any  manner;  that  she  did  not  appear  before 
the  officer  punwrting  to  have  taken  such 
acknowledgment  as  shown  by  the  mortgages, 
but  that  he  signed  the  name  of  the  officer  to 
the  acknowledgments,  his  wife  knowing  noth- 
ing about  it  His  testimony  further  discloses 
that  he  bad  resided  npcya  the  33^  acres  as 
his  homestead  for  the  past  30  years,  and  that 
its  value  did  not  exceed  $2,000.  The  mort- 
gages In  question  were  dated  In  1910,  1912, 
and  1916. 

Complainant  testified  in  her  own  ttdiaU, 
denying  that  she  executed  any  of  the  mort- 
gages, or  that  she  appeared  before  any  officer 
to  have  her  acknowledgment  taken,  or  that 
she  received  any  benefit  therefrom. 

The  husband  was  at  that  time  confined 
to  hla  bed  with  a  fatal  malady,  and  it  ai>- 
pears  that  he  died  before  the  submission  of 
the  cause,  and  revivor  was  therefore  had 
against  his  administrator. 

One  witness,  qualifying  as  an  expert,  testi- 
fied to  the  genuineness  of  the  signature  to 
the  mortgages  by  comparison  of  admitted 
handwritings,  while  another  testified  to  the 
contrary.  The  original  Instruments,  together 
with  the  handwriting  of  admitted  genuine 
signatures,  were  certified  to  this  court 
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TbB  conrt  below  granted  relief  as  to  the 
4S  acres,  holding  the  mortgages  void  as  to 
said  separate  estate  of  the  complainant,  bnt 
held  to  th6  conclusion  that  her  signature  to 
all  the  mortgages  was  genuine,  and  decreed 
that  the  mortgages  on  the  homestead  tract 
of  33^  acres  were  valid  and  subsisting  liens 
thereon,  and  ordered  the  foreclosure  of  said 
mortgages  upon  said  homestead.  From  this 
decree  the  complainant  prosecutes  this  ap- 
peal. 

S.  F.  Hobba,  of  Selma,  for  appellant 
Keith  &  Wilkinson  and  Beese  k  Reese,  all 
of  Selma,  f<Hr  appellees. 

6ABDKBR,  J.  This  appeal  InToIves  only 
the  validity  of  the  mortgages  npoo  the  home- 
stead tract  of  33%  acres,  and  counsel  for  aiv 
pelleee  In  commendable  candor  stated  in  argu- 
ment upon  the  submission  of  this  cause  that 
they  desired  a  determination  of  the  case  up- 
on Its  merits  without  r^^ard  to  any  ques- 
tion of  procedure. 

[1]  The  complainant's  right,  therefore,  to 
maintain  the  bill  as  to  the  hcnnestead  tract 
is  not  here  presented  (Seaman  v.  Nolen, 
68  Ala.  463;  Grlder  v.  Am.  Freehold  L.  &  M. 
Co.,  99  Ala.  281,  12  South.  775,  42  Am.  St 
Rep.  68;  Cowan  v.  So.  By.  Co.,  U8  Ala.  554, 
23  South.  754),  and  we  proceed  to  a  consid- 
eration of  the  question  of  fact  here  Involved. 

The  wife  denies  the  execution  of  any  of 
these  mortgages,  or  that  she  ever  appeared 
before  any  officer  for  an  acknowledgment 
thereol  The  husband  admits  that  he  forged 
her  name  to  these  instruments,  and  likewise 
forged  the  n^me  of  the  officer  to  the  acknowl- 
edgments; and  the  evidence  of  the  two  ex- 
perts as  to  the  signature  of  the  wife  appears 
to  balance  one  against  the  other. 

[2]  The  witnesses  were  examined  orally, 
except  the  husband  whose  depositions  were 
taken  on  account  of  his  illness.  And  appd- 
lees  confidently  rely  iq>on  an  affirmance  of 
the  decree  upon  the  well-reoognized  rule  that 
the  Judgment  of  the  court  below,  where  the 
witnesses  have  been  examined  orally,  will 
not  be  disturbed  unless  palpably  erroneous. 

We  may  pass  the  questicm  as  to  the  genuine- 
ness of  the  signature  of  the  wife  to  these 
mortgages  as  unnecessary  to  determine,  for 
we  are  persuaded  that  the  holdii^  of  the 
court  In  Barnett  v.  Proskauer,  62  Ala.  486, 
unon  the  question  of  evidence  sufficient  to 
Impeach  the  certificate  of  acknowledgment, 
is  decisive  of  this  appeal  in  favor  of  the  ap- 
pellant. The  facts  of  the  two  cases  are 
strikingly  similar.    Here,  as  there,  the  wife 


denies  that  she  ever  signed  or  appeared  be- 
fore any  officer  for  the  purpose  of  acknowl- 
edging her  signatura  In  both  cases  she  Is 
corroborated  by  the  evidence  of  her  husband, 
who  confessed  to  the  forgery  of  her  name,  aa 
well  as  the  purported  acknowledgment  of 
the  officer. 

[3]  The  bill  gave  fnU  notice  of  these  facts. 
Appellees  ofTered  no  evidence  to  the  contrary, 
and  the  cause  was  aubmitted  for  final  decree 
upon  the  proof,  which  without  conflict  estab- 
lished the  forgery  of  the  acknowledgment 
In  the  Instant  case  It  appears  that  the  Jus- 
tice of  the  peace  whose  name  appears  to 
have  been  signed  to  the  c^tiflcate  of  ac- 
knowledgment is  dead;  and  It  seems  to  have 
been  assumed  that  the  burden  of  proof  fur- 
ther rested  upon  the  appellant  to  offer  proof 
as  to  the  handwriting.  Tlie  ^ect  of  the 
holding  in  the  Bamett  Case  is  that  nndw 
these  circumstances  the  bnrden  shifted  to 
the  appellees,  and  that  in  the  absence  <rf 
further  proof  the  certificate  of  acknowledg- 
ment had  been  sufficiently  falsified.  Upon 
this  queatlon  of  fact  appellees  offered  no 
proof  whatevM-.  Counsel  for  appellees  aedc 
to  diiferentiate  the  Bamett  Case  from  this, 
but  the  differences  pointed  out  do  not  affect 
the  direct  application  of  the  holding  upon 
the  particular  question  here  involved. 

[4]  It  therefore  appears  that  the  bidding 
of  the  court  b^ow  was  the  result  of  a  misap- 
plication of  the  rule  as  to  the  burden  of 
proof;  and  when  sudi.ia  the  case  the  rule^ 
previously  stated  as  to  presumption  In  favor 
of  the  Judgment  of  the  court  below.  Is  with- 
out application.  Murphree  v.  Hanson,  197 
Ala.  246,  72  Soidtfa.  437. 

We  consider  the  bomeatead  character  of 
this  tract  at  the  time  of  the  execution  of 
these  mortgages  so  well  established  by  the 
proof  as  to  require  no  discussion. 

The  conclusion  is  therefore  readied  that 
the  trial  court  was  in  error  In  that  portion 
of  the  decree  holding  valid  the  mortgage  up- 
on the  homestead  tract  That  part  of  said 
.decree  will  be  reversed,  and  a  decree  will  be 
here  rendered  declaring  the  morl^gea  there- 
on Invalid.  So  much  of  the  decree  as  re- 
lates to  the  45-acre  tract  will,  as  matter  of 
course,  be  affirmed.  The  appellees  (the  ad- 
ministrator of  the  esUte  of  O.  C.  Cox  ex- 
cepted) will  be  taxed  with  the  costs  In  this 
court  and  In  the  court  below. 

Affirmed  in  part  and  In  part  reversed  and 
rendered. 

ANDERSON,  a  J.,  and  8ATSB  and 
BROWN,  JJ,  concur. 
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FRANKLIN   SOCIAL  CLUB  v.   TOWN   OF 
PHIL  CAMPBELL.    (8  DIv.  237.) 

(Supreme  Court  of  Alabama.    May  20,  1920.) 

I.  laJiMtioB  «s>85(2)— LIm  aflaliHt  aaforoe- 
■lent  of  Invalid  ordlnanoes  Injurious  to  pr«p- 
'   arty  light*. 

WUle  every  intendment  must  be  made  in 
favor  of  tile  lawfolneaa  of  a  manldpal  ordi- 
nance, a  court  of  equity  may  enjoin  the  en- 
forcement of  a  quasi  criminal  ordinance,  where 
ita  enforcement  would  interfere  with  the  con- 
duct of  buainesa  or  other  property  rights. 

3.  Injunction   «=>85 (2)— Enforcement   of   mn- 
nloipal   ordinance   against   playing   pool   not 
Mijoiaed. 
Though  Acts  1909,  p.  198  et  aeq.,  aa  well 
«a  Revenue  Act  of  1919  (Acts  1919,  p.  427), 
recognize  the  right  to  plajr  pool  in  sodal  clubs 
in  muDicipalities,  an  ordinance,  prohibiting  the 
playing   of  pool,   will  not  be  enjoined  at   the 
suit  of  a  social  club;   it  not  appearing  that  any 
property  right  or  matter  of  business  or  public 
importance  would  be  served  by  court  of  equity 
determining  such  question  in  advance  of  a  pros- 
ecution under  the  quasi  criminal  provisions  of 
the  ordinance. 

Appeal  from  Circuit  Court,  Franklin  Coim- 
ty ;   C.  P.  Almcn,  Judge. 

BUI  by  the  Franklin  Social  Club  agalost 
the  Town  of  Phil  Campbell  to  enjoin  the  en- 
forcement of  an  ordinance  and  from  pros- 
ecuting suits  thereunder.  From  a  decree  dl*' 
etdying  the  temporary  injunctian.  complain- 
ant aiipealfl.    Affirmed. 

Cbenault  &  Guln,  of  RusseUvllle,  and  Ches- 
ter Tobh,  of  Haleyrllle,  for  api>ellant 

Thomas  J.  Carey,  d  HaleyrlUe,  for  amtel- 
lee. 

SAYBE,  J.  [1]  Relief  against  the  enforce- 
ment of  penal  ordinances  has  been  most  fre- 
quently denied  on  the  ground  that  the  pro- 
ceedings for  their  enforcement  were  of  a 
criminal  nature,  and  that  equity  declines  to 
Interfere  with  the  adminl8trati<Bi  of  tlie  crim- 
inal law.  Some  cases,  however,  deny  the 
Tight  to  equitable  interference  on  tbe  ground 
that  the  complainant's  defeuae  to  the  pros- 
•ecutlon  affords  him  an  adequate  remedy  at 
law.  This  Is  substantially  the  language  of 
6  Pomeroy's  Equity  Jurisprudence,  {  364.  In 
Brown  v.  Birmingham,  140  Ala.  690,  37  South. 
173,  McCIellan,  O.  J.,  referring  to  the  consid- 
erations above  mentioned,  announced  the  gen- 
eral rule  to  be  that  the  chancery  court'  is 
wholly  without  Jurisdiction  to  enjoin  such 
'quasi  criminal  prosecutions,  however  great 
and  Irreparable  the  damages  to  result  from 
(hem  to  the  party  complaining  may  in  fact 
be.  However,  he  did  allow  as  a  "so-called" 
exception  to  the  general  mle  which  he  an- 
loonoced  'cases  in  which  prosecutions  under 
.a  void  ordinance  wUl  destroy  or  impair  prop- 


erty rights  to  the  Irreparable  injoiy  of  tb» 
owner.  Mr.  Pomeroy  says  the  principle  is 
generally,  but  not  universally,  accepted  that 
the  enforcement  of  a  void  municipal  ordi- 
nance may  be  enjoined  where  an  Injunction  is 
necessary  for  the  purpose  of  iNreventlng  Ir* 
reparable  Injury  to  private  ri^ts.  Be  also 
states  his  belief  that  in  applying  the  rule  <aa 
announced  by  Chief  Jnstice  McCIellan)  the 
courts  have  sometimes  lost  sight  of  its  quali- 
fications, which  he  states  to  be- as  well  settled 
as  the  rule  Itself,  that  a  court  of  equity  may 
In  a  proper  case  Interfere  by  injunction  to 
restrain  any  act  or  proceeding,  whether  con- 
nected with  crime  or  not,  which  tends  to  the 
destruction  of  property  or  itrop«rty  rights. 
In  Bryan  v.  Btrmlnghnm,  IM  Ala.  447,  45 
South.  922.  129  Am.  St  Bep.  68.  after  xefer- 
ring  to  the  ride  of  Brown  v.  Birmingham, 
the  court  repeated  in  substance  Mr.  Pom- 
eroy's remarks  im  the  necessity  of  observing 
the  qnaliflcatlons  in  favor  of  property  and 
property  rights,  citing  Austin  v.  Austin,  8T 
Tex.  3S0,  28  S.  W.  628,  47  Am.  St  Rep.  114; 
Atlanta  ▼.  Gate  City  Co.,  71  Ga.  106;  Deems 
V.  Baltimore,  80  Md.  164,  SO  AU.  648,  26  I>.  B« 
A.  641,  45  Am.  St  Bep.  839.  In  Austin  v. 
Austin  the  court  quoted  with  approval  from 
Atlanta  t.  Gate  City  Co.,  as  foUows: 

"Where  It  Is  Manifest  •  •  •  that  a  prose- 
cutiott  and  arrest  is  threatened  for  an' alleged 
viofation  of  dty  ordinances  for  the  sole  pur- 
pose of  preventing  the  exercise  of  civil  rights 
conferred  directly  by  law,  injunction  is  the 
proper  remedy  to  prevent  injury  to  the  party 
thus  menaced." 


Baltimore,  it  had  been 


And  In'  Deems  ▼. 
said  that-^ 

"Where  an  ordinance  is  void  and  ita  provi- 
sions are  about  to  be  enforced,  any  party  whose 
interests  are  to  be  inJuriouBly  affected  thereby 
may  and  properly  ought  to  go  into  a  court 
of  equity  and  have  the  execution  of  the  ordi« 
nance  stayed  by  injunctton." 

In  Bryan  v.  Birmingham  the  bill  diarged 
that  the  ordinance  there  in  question  created 
an  arbitrary  and  unreasonable  discrlmlna^ 
tlon;  but  the  court  held  that  the  evidence 
did  not  sustain  the  charge. .  In  Greensboro  v. 
Elhrenreich,  80  Ala.  679,  2  South.  725,  60  Am. 
Rep.  130,  Cuba  v.  MlsslsBlppl  Cotton  Oil  Co., 
150  Ala.  259,  43  South.  706,  and  MobUe  v. 
Orr,  181  Ala.  808,  61  South.  920,  46  L.  B.  A. 
(N.  S.)  675,  ordinances  affecting  property 
lights  wefe  declared  void  because  they  were 
not  regarded  as  legitimate  exercises  of  the 
powers  conferred  by  the  Legislature  upon 
municipal  authoritiea  An  Instructive  dlscna. 
sion  of  the  underlying  principle  of  these  cas- 
es Is  found  in  Mobile  v.  I*  &  M.  B.  B.  Co., 
84  Ala.  116,  4  South.  106,  6  Am.  St  Bep.  342. 
In  Brown  v.  Birmingham,  it  should  be  noted, 
there  was  no  interference  with  any  useful 
business.    In  the  Supreme  Court  of  the  Unit- 
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ed  States  it  Is  well  settled  Qx&i,  wbere  prop- 
erty rlgbts  will  be  destroyed,  unlawful  Inter- 
ference by  criminal  proceedings  under  a  void 
ordinance  may  be  reached  and  controlled  by 
a  decree  of  a  court  of  equity.  Davis  &  E^r- 
nnm  Mfg.  Ck).  v.  Los  Angeles,  189  U.  S.  207, 
218,  23  Sup.  Ct.  498,  47  L.  Ed.  778.  In  Dob- 
•  bins  V.  Los  Angeles,  195  U.  S.  223,  25  Sup.  Ct 
IS,  40  L.  Ed.  169,  it  is  said  that,  while  it  is 
admitted  that  every  intendment  must  be  made 
in  favor  of  the  lawfulness  of  the  exercise 
of  municipal  power  making  regulations  to 
promote  the  public  healtb  and  safety,  and 
while  it  Is  not  the  province  of  tbe  courts,  ex- 
cept in  clear  cases,  to  interfere  witb  the  ex- 
ercise of  the  power  reposed  by  law  in  muhio 
ipal  corporations  for  tbe  protection  of  local 
rights  and  the  health  and  welfare  of  the  peo- 
ple in  the  community — notwithstanding  this 
general  rule  of  the  law,  it  is  now  thoroughly 
well  settled  by  tbe  decisions  of  that  court 
that  miuddpal  by-laws  and  ordinances  oa- 
dertaklng  to  regulate  useful  business  enter- 
prises are  subject  to  investigation  in  the 
courts  with  a  view  to  determining  whetber 
the  law  or  ordinance -is  a  lawful  exercise  of 
tbe  police  power,  or  whether,  under  the  guise 
of  enforcing  poUce  regulations,  there  has 
been  an  unwarranted  and  arbitrary  inter- 
ference with  the  constitutional  rights  to  carry 
on  a  lawful  business,  to  make  contracts,  or 
to  use  and  enjoy  property.  "The  English  and 
American  courts  have,  we  believe,  without 
exception,  held  that  the  right  to  ccmduc^  one's 
business,  without  the  wrongful  and  injurious 
Interference  of  others,  is  a  valuable  property 
tight  which  wUl  be  protected,  if  necessary, 
by  the  injunctive  processes  of  equity."  Har- 
dle-Tynes  Mfg.  C3o.  T.  Cruise,  189  Ala.  68, 
66  South.  657. 

[2]  Appellant  seeks  to  bring  its  operations 
within  the  protection  of  the  principle  stated 
in  the  authorities  supra.  On  tbe  averments 
of  the  bill  it  would  seem  rather  clear  that 
the  town  council  has  determined  that  neither 
tbe  members  of  the  Franklin  Social  Club  nor 
any  one  else  shall  play  pool  In  the  town  of 
Phil  Campbell.  They  may  be  wise  in  an 
extralegal  way ;  but  by  the  legislative  act  of 
August  25,  1909  (Acts  Special  Session  1908, 
p.  193  et  seq.)  It  was  provided,  in  substance, 
that  games  of  pool  and  other  like  amusements 
named  therein  might  be  played  in  social  clubs 
and  societies  "where  nothing  is  wagered  on 
such  game,"  and  that  such  clubs  and  societies, 
organized  and  operated  for  other  than  pe- 
cuniary purposes,  shall  be  exempt  from  prop- 
erty  (to  an  amount  not  exceeding  f2,000)  and 
license'  taxes,  whether  levied  by  state,  coun- 
ty or  municipalities.  This  license  tax  ex- 
emption appears  to  have  been  preserved. 
Bevenue  Act  of  1910,  p.  427.  Still,  the  ordi- 
nances In  question  cannot  be  adjudged  as  an 
excess  of  municipal  power,  either  generally 
or  in  their  application  to  the  particular  case 


of  appellant,  In  advance  of  a  full  hearing, 
and,  considering  that  appellant  is  engaged  in 
no  useful  business,  and  that  it  cannot  be  a 
matter  of  great  public  or  private  concern  in 
a  legal  sense  whetber  pool  be  played  in  ap- 
pellant's club  or  elsewhere  in  Phil  Campbell 
pending  a  Judicial  determination  as  to  tbe 
validity  of  these  ordinances,  we  deem  it  the 
better  rule  and  more  in  accord  with  the  prec- 
edents established  by  this  court,  that  the 
equity  court  should  not  be  burdened  witb  an 
investigation  of  the  issue,  but  that  it  should 
be  determined  at  -  the  end  of  a  itroGCcatioD 
under  the  quasi  criminal  prescriptions  of  tbe 
alleged  ordinances.  This  disposes  of  tbe 
cause  on  Its  broadest  ground;  subsidiary 
questions  need  not  be  examined. 
Affirmed. 

ANDERSON,  C.  J.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 


(SM  Ala.  2IS> 
EMINENT  HOUSEHOLD  OF  COLUMBIAN 
WOODMEN   V.   BLACKERBY. 
(4  DIv.  835.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

1.  Insurance  «3>8I8(I)— Whera  Inaarad  wa* 
killed  while  being  arrested,  evidence  cf  hi* 
arrest  on  former  occasion  not  admissible. 

In  an  action  on  death  benefit  certificate  fol- 
lowing member's  death  at  hands  of  deputy  sher- 
iffs seeking  to  arrest  him,  evidence  as  to  what 
occurred  between  deputy  sheriff  and  insured  on 
a  former  occasion  when  the  deputy  arrested 
insured,  and  as  to  whether  or  not  insured  at 
that  time  was  armed,  Md  InadmisBible;  fbt 
right  of  t^e  deputy  to  carry  arms  in  arresting 
insured  not  being  an  issue  in  the  case. 

2.  Evidence  «=»  152— Character  may  ba  showa 
by  person  having  knowledge  of  facts  ar  by 
evidence  of  general  repatation. 

Where  the  fact  is  relevant,  the  habits  or 
moral  character  of  a  particular  individual  may 
be  shown  by  the  testimony  of  one  who  has  per- 
aonal  knowledge  of  the  facts,  or  in  some  cases 
by  evidence  of  his  general  reputation  in  the 
community  in  which  he  lives. 

3.  Evidence  ^»475— That  It  was  oommos 
knowledge  that  parson  drank  haavlly  prlar  to 
death  not  admissible. 

It  was  not  permissible  for  a  witness  to  tes- 
tify that  as  a  matter  of  common  knowledge  a 
certain  person  drank  beavHy  prior  to  Ms  death; 
such  fact  not  being  within  the  range  of  what 
the  law  terms  "common  knowledge." 

Appeal  from  Circuit  Court,  Covington 
County ;   A.  B.  Foster,  Judge. 

Action  by  Ada  Blackerby,  formerly  Ada 
Rambo,  upon  a  certificate  of  insurance  <m 
tbe  life  of  her  former  husband,  Rambo. 
Judgment  for  plalntifC,  and  tbe  defendant 
appeals.    Afflirmod. 
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AtaJ  ITBST  NAT.  BANK  t.  STEWART 

«5  80.) 

For  the  pleadings  and  other  matters,  see 
former  report  of  this  case  im  201  Ala.  443, 
78  Sonth.  821. 

It  appears  that  Rambo  met  his  death  at 
the  hands  of  deputy  sheriffs  seeking  to  ar- 
rest him,  and  that  he  was  shot  In  the  back 
and  In  the  side  and  through  the  shoe  from 
the  bottom,  and  that  he  fell  near  the  auto- 
mobile. 

Powell,  Albrltton  &  Albritton,  of  Andalu- 
sia, for  appellant. 
A  R.  Powell,  of  Andalnsla,  for  appellee. 
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BROWN,  J.  This  Is  the  second  appeal  In 
this  case.  The  decision  on  the  former  ap- 
peal will  be  fonnd  In  Eminent  Household  of 
Columbian  Woodmen  v.  Blackerby,  201  Ala. 
443,  78  South.  821. 

[1]  The  right  of  the  sheriff's  deputies  to 
carry  arms  on  the  occasion  of  the  alleged 
effort  to  arrest  Rambo  was  not  an  issue  in 
this  case,  and  the  evidence  offered  as  to 
what  occurred  between  Deputy  Stranghn 
and  Rnmbo  on  a  former  occasion,  when 
Stranghn  arrested  Bambo,  and  whether  or 
not  Hambo  was  then  armed,  was  properly 
excluded.  Its  tendency  was  to  inject  into 
tbe  case  a  collateral  Issue,  and  withdraw  the 
attention  of  the  Jury  from  the  issues  in  the 
case.  Thrash  t.  Bennett,  57  Ala.  156;  Mattl- 
son  T.  State,  55  Ala.  224;  1  Oreenl.  on  E3T. 
Mb. 

[2, 3]  Where  the  fact  is  relevant,  the  hab- 
its or  moral  character  of  a  particular  indi- 
vidual may  be  shown  by  the  testimony  of 
ODe  who  has  personal  knowledge  of  the 
facts,  or  in  some  cases  by  evidence  of  bis 
general  reputation  in  the  community  in 
which  he  lives,  yet  such  fact  is  not  within 
the  range  of  what  the  law  terms  "common 
knowledge,"  and  it  was  not  permissible  for 
the  witness  Straughn  to  testify  that,  as  a 
matter  of  common  knowledge,  Bambo  drank 
very  heavily  prior  to  his  death.  Chamber- 
layne'a  Handbook  on  Ev.  H  345,  876. 

In  view  of  the  physical  facts  shown  in  the 
evidence,  the  location  of  the  wounds  on  the 
person  of  the  deceased,  and  the  bullet  or 
shot  holes  In  his  clothing,  the  relative  posi- 
tion of  his  body,  when  he  fell  mortally 
woanded,  to  the  automobile  by  which  he  was 
standing  when  the  difficulty  commenced  be- 
tween the  deceased  and  the  defendant's  wit- 
ness, the  court  was  Justified  in  refusing  the 
affirmative  charge  requested  by  the  defend- 
ant Sovereign  Camp,  W.  O.  W.,  v.  Pritch- 
ett,  81  South.  823 ;  Bellingrath  v.  Ander- 
son, 82  South.  22;  Jones  v.  Jefferson  C!oun- 
ty,  82  South.  167. 

This  disposes  of  the  questions  presented; 
and  finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMERVILLB 
aod  THOMAS,  JJ.,  concur. 


(204  Ata.  199) 
FIRST    NAT.    BANK    OF    HUNTSVILLE   v. 
STEWART.     (8  DIv.  249.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

1.  Banks  and  banking  «=>I43(7)  «  Pualtlve 
damages  for  teller's  wanton  failure  to  pay 
eheck  disoretlonary. 

In  an  action  against  a  bank  for  failure  or 
refusal  to  pay  a  check  when  there  were  funds 
on  deposit,  charge  that,  if  jury  were  satisfied 
conduct  of  teller  was  recklessly  indifferent  aa 
to  probable  consequence  of  bis  act,  plaintiff  was 
entitled  to  recover  punitive  damages,  if  nhe  was 
damaged  by  such  wanton  conduct,  held  errone- 
ous; punitive  damages,  under  facts  hypothe- 
sized, not  being  matter  of  right,  but  discre- 
tionary with  jury. 

2.  Appeal  and  error  4=3 1 068 (4)— Trial  «=»296 
(I!)— Error  In  charge  authorizing  punitive 
damages  not  oorrected  or  rendered  harmless 
by  oral  obarge  or  by  amount  of  verdict. 

In  an  action  against  a  bank  for  failure  or 
refusal  to  pay  $10  check  when  funds  were  on 
deposit,  error  in  charge,  predicating  recovery 
of  punitive  damages  on  wanton  failure  of  tell- 
er to  pay,  held  not  corrected  or  rendered  harm- 
less by  oral  charge,  or  by  fact  that  damages  of 
only  $75  were  assessed. 

3.  Damages  ^s>l42— Speolal  damages  act  re- 
oovarable  without  allsgation  and  proof. 

Save  where  a  tort  Is  committed  maliciously, 
willfully,  or  wantonly,  allegation  and  proof  of 
special  damages  is  necessary  to  sustain  recov- 
ery thereof. 

4.  Banks  and  banking  ^=>I43(4)— Special  dam- 
ages from  failure  to  pay  oheok  must  be 
alleged  and  proved  by  depositor,  not  a  ner> 
chant. 

Special  damages  to  the  depositor  from  a 
bank's  faUnre  or  refusal  to  pay  a  check  when 
there  are  fnnds  on  deposit  must  be  alleged  and 
proved  to  be  recoverable,  unless  the  depositor 
is  a  merchant  or  trader,  injury  to  whose  credit 
may  be  presumed. 

5.  Banks  and  banking  «=>  143(2)— Uablllty  for 
failure  to  pay  check  enforceable  In  tort  or 
contract. 

Liability  of  a  bank  on  failure  to  pay  its 
customer's  check  when  there  are  funds  mi  de- 
posit may  be  enforced  in  tort  or  contract. 

6.  Appeal  and  error  $=3232(3)— Exception  and 
request  to  charge  sufficient  to  raise  questlou 
of  error  In  permitting  recovery  of  punitive 
damages  without  pleading. 

In  action  against  bank  for  refusal  to  pay 
check,  exception  to  special  written  diarge  predi- 
cating recovery  of  punitive  damages  on  wanton 
refusal  of  teller  to  pay,  and  defendant  bank's 
requested  charge  thiat,  if  check  was  refused 
merely  by  mistake,  plaintiff  could  recover  nomi- 
nal damages  only,  were  sufficient  to  raise  ques- 
tion of  error  in  permitting  recovery  of  punitive 
damages,  or  assessment  of  spedal  damages 
without  allegation  and  proof. 

7.  Trial  «=»89— Unresponsive  answer  of  wit- 
ness should  have  been  excluded. 

Defendant's  motion  to  exclude  an  unrespon- 
sive answer  of  a  witness  should  have  been  sus- 
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tained,  where  the  answer  waa  immaterial  and 
irrelevant  to  any  issue  in  the  eaass  and  prob- 
ably prejudicial  to  defendant. 

Appeal  from  Clrciilt  Court, -Madison  Oono- 
ty;   Robert  C.  Bri<^ell,  Judge. 

Action  by  Lucy  Stewart  against  the  First 
National  Bank  of  HuntsvlIIe  for  damages 
for  failing  or  refusing  to  pay  a  check  when 
she  had  funds  on  deposit  Vroat  a  Judgment 
for  plaintiff,  defendant  appeals.  Transfer- 
red from  Court  of  Appeals  under  Acts  1911, 
p.  450,  i  6.    Reversed  and  remanded. 

Charge  1,  given  at  plalntUTs  request,  is  as 
follows: 

(1)  If  y«D  are  reasonaUy  satisfied  from  the 
evidence  in  this  case  that  the  condnct  of  the 
teller  of  the  defendant  bank  was  characterized 
by  a  reckless  indifference  as  to  the  probable  con- 
seqaence  of  his  act  in  telling  the  payee  of  plain- 
tiifs  check  that  she  liad  no  funds  with  the  de- 
fendant bank,  then  he  would  be  guilty  of  wan- 
tonness, and  plaintiff  would  be  entitled  to  re- 
cover punitive  damages  of  the  defendant  bank, 
if  yon  are  reasonably  satisfied  from  the  evi- 
dence that  she  was  damaged  as  the  result  of 
such  wanton  conduct  on  the  part  of  the  teller. 

Bpragins  it  Speake,  of  HuntavlUe,  for  ap- 
pellant. 

R.  E.  Smith  and  C.  L.  Watts,  both  of  Hnnts- 
vllle,  for.  appellee. 

SAYRE,  3.  Appellee  sued  appelant'  for 
damages,  alleging  that  appellant  had  refused 
to  pay  appellee's  check  for  the  sum  of  $10, 
notwithstanding  appellee  at  the  time  had 
funds  to  that  amount  on  deposit  with  appel- 
lant and  suldect  to  her  check.  In  the  com- 
plaint upon  which  the  case  was  submitted 
to  the  Jury  there  was  no  allegation  of  spe- 
cial damages.  As  originally  framed,  sever- 
al counts  contained  an  allegation  that  the 
effect  of  defendant's  statement  that  plain- 
tiff bad  no  account  at  the  bank,  made  when 
payment  was  refused,  was  to  charge  that 
plaintiff  had  obtained  the  goods,  for  which  the 
check  had  been  given,  by  a  worthless  check 
in  vlolatioD  of  the  criminal  lav,  and  that  in 
consequence  of  such  false  statement  plaintiff 
bad  been  arrested  and  imprisoned ;  but  this 
allegation  was  stricken  on  defendant's  mo- 
tion. The  court  instructed  the  jury  to  find 
for  the  plaintiff.  The  propriety  of  this  in- 
struction, under  the  evidence,  is  not  ques- 
tioned. Errors  assigned  relate  to  questions 
of  evidence  and  certain  instructions  touch- 
ing upon  the  measure  of  damages. 

[1,2]  The  charge  which  we  have  designat- 
ed on  the  margin  of  the  record  as  charge  1, 
given  on  plaintiff's  request,  was  error.  On 
the  facts  hypothesized,  punitive  damages 
were  not  a  matter  of  right,  as  the  charge  as- 
serted, but  were  discretionary  with  the  jury. 
Cox  V.  B.  R.  L.  &  P.  Co.,  163  Ala.  170,  80 
South.  975 ;  Coleman  v.  Pepper,  189  Ala.  810, 
49  South.  310:  U  &  K  R.  R.  Co.  v.  Bizzell, 
181  Ala.  429,  30  Soutb.  777.     It  to  aought 


to  obviate  the  effect  of  tbis  error  by  relenaee 
to  the  court's  oral  charge  in  which  the  Jury 
were  told  that.  In  the  event  of  a  finding  that 
the  bank  acted  in  reckless  disregard  of  plain- 
tiff's rights,  they  might  assess  damages  for 
the  purpose  of  punishment,  and  by  the  af- 
firmation that  the  amount  of  damages  as- 
sessed, viz.  176,  is  proof  conclusive  that 
punitive  damages  were  not  assessed,  bat  that 
the  assessment  was  in  parsuance  of  the 
court's  Instruction  to  tbe  effect  that,  if  the 
bank  acted  fairly,  making  such  investigation 
as  was  reasonable  and  proper,  and  yet  fail- 
ed to  honor  plaintiff's  check,  she  was  enti- 
tled to  recover  "temperate"  damages,  not  in 
the  nature  of  punishment,  but  in  the  way  of 
compensation.  Tbe  error  of  the  charge  can- 
not be  relieved  on  ^ther  groimd.  Tbe  oral 
charge  could  have  corrected  the  error  of  the 
special  charge  in  questlmi  only  by  some  man- 
ner of  statement  or  other  treatment  tanta- 
mount to  an  instruction  that  the  Jury  were 
not  to  accept  tbe  charge  as  a  correct  state- 
ment of  the  law.  The  record  shows  no  rec- 
ognition nor  oonectlon  of  tbe  error  of  tbe 
charge. 

[S]  There  is  authority  for  the  proposition 
that,  even  though  the  dishonor  of  plaintiff's 
check  was  the  result  of  mere  inadvertence 
on  the  part  of  the  bank,  and  there  was  no 
proof  of  special  damages,  recovery  should 
not  be  limited  to  nominal  diunages,  but  "tem- 
perate" damages  should  be  awarded  by  way 
of  compensation.  2  Morse  on  Banks  (50i  Ed.) 
S  458,  cases  cited  in  note  Sa.  But  tbe  rule 
of  the  cases  to  be  found  noted  in  the  authori- 
ty supra  is  an  exception  to  the  general  rule 
of  tbe  common  law  that,  save  where  a  tort 
is  committed  maliciously,  willfully,  or  wan- 
tonly, allegation  and  proof  is  necessary  to 
sustain  a  recovery  of  special  damages.  And 
the  authorities  Indicate  that  the  rule,  as  ap- 
plied to  cases  like  that  before  us,  is  based 
upon  public  policy.  As  said  in  Patterson  v. 
Marine  Nat  Bank,  130  Pa.  419,  18  Aa  632, 
17  Am.  Bt  K(9.  778: 

"A  bank  is  an  inBtltatlo&  at  a  quasi  public 
character.  •  •  •  ^he  bosiaess  of  the  com- 
munity would  be  at  the  mercy  of  banks  if  they 
could  at  their  itleasure  refuse  to  honor  their 
depositors'  checks,  and  then  claim  that  nch 
action  was  the  mere  breach  of  an  ordinary  con- 
tract for  which  only  nominal  damages  could  be 
recovered,  unless  special  damages  were  proved." 


Upon  some  such  consideration  was  tbe 
rule  founded  in  its  beginning,  and  hence  It 
was  that  stress  was  laid  by  tbe  courts  upon 
the  fact  that  the  depositor  was  a  merchant 
or  trader. 

"Though  it  is  admitted  by  the  authorities  that 
the  right  to  recover  sntwtantial  damages  does 
not  depend  on  the  depositor's  occnpatiMi,  there 
is  a  distinctioB  between  an  ordinary  depositor 
and  a  depositor  who  is  a  merdiant  or  trader. 
If  the  depositor  is  a  merchant  or  trader,  it  will 
be  presumed  witltoot  further  proof  that  sub- 
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standal  damacet  have  been  mstafaied;  bat,  if 
the  depositor  is  not  a  merchant  or  tradtr,  there 
ia  no  such  presnmption  of  anbatantial  injory, 
and  hia  recovery  ahoald  be  a  nominal  one,  nn- 
lesa  he  allegea  and  provea  aome  apedal  dam- 
age." Note  to  Gommerdal  Nat.  Bank  r.  Lath^ 
am,  Ann.  Caa.  191SA,  909  (20  OU.  88, 116  Pac. 
197),  citing  St.  Looi*  Third  Nat  Bank  t.  Ober, 
178  Fed.  678,  102  C.  C.  A.  178;  Spearing  t. 
IVhitney  Cent.  Nat.  Bank,  129  La.  607,  66 
South.  S48:  Weatern  Nat.  Bank  v.  White,  62 
Tei.  CHt.  App.  874,  131  S.  W.  828. 

In  Bolln  ▼.  Stewart,  14  a  B.  595,  78  R 
O.  L.  695,  the  leading  case  on  thla  rabject, 
It  wu  said  by  WUUams,  J.: 

"I  think  it  cannot  be  denied  that.  If  one  who 
ig  not  a  trader  were  to  bring  an  action  against 
a  banker  for  diahonoring  a  check  at  a  time 
when  he  had  funds  of  the  cnatomer  in  liis  handa 
sufficient  to  meet  it,  and  special  damage  were 
alleged  and  proved,  the  plaintiff  would  be  en- 
Utled  to  recover  aubstantial  damages;  and 
when  it  la  alleged  and  proved  that  the  plaintiff 
ia  a  trader,  I  think  it  la  equally  dear  that  the 
jury,  in  estimating  the  damages,  may  take  into 
thdr  consideration  the  natnre  and  necessary 
eonse<iaences  which  must  result  to  th*  plaintiff 
from  the  defendant's  breach  of  contract,  just 
as  in  the  case  of  an  action  for  slander  of  a 
person  In  the  way  of  his  trade,  ox  in  the  im- 
putation of  insolvency  on  a  trader,  the  action 
lies  without  proof  of  special  damage." 

In  Wiley  ▼.  Banker  Hill  Nat  Bank,  183 
Kass.  495,  67  'N.  E.  665,  whlcb  was  an  ac- 
tion of  this  character,  the  conrt  said: 

"Special  damages  may  also  be  recovered,  if 
they  are  properly  alleged.  •  •  *  In  the  case 
of  a  trader,  injury  to  his  credit  may  be  infer- 
red from  the  fact  that  he  is  a  trader,  and  sub- 
stantiid  damages  may  be  found  and  given  npoa 
proof  of  that  fact  without  anything  more." 

Snch  Is  the  rule  In  New  Tork.  Burrongfas 
v.  Tradesmen's  Nat  BauK,  87  Hnn,  6, 33  N.  Y. 
Supp.  864,  affirmed  in  166  N.  T.  663,  60 
N.  Bl  1116.  Other  cases  to  the  same 
effect  might  be  cited ;  still  others,  to  the  con- 
trary. See  Lorick  v.  Palmetto  Bank  &  Trust 
Ca.  74  S.  C.  186,  64  S.  E.  206.  7  Ann.  Cas.  818 ; 
Commercial  Nat  Bank  v.  Latham,  snpra,  and 
notes. 

[4]  We  think  the  reason  of  the  matter  and 
the  precedraits  of  the  common  law,  which 
have  been  followed  by  this  court  In  analo- 
gous .cases  (Age-Herald  Pub.  Co.  t.  Water- 
man, 188  Ala:  272,  286,  66  South.  16,  Ann.  Ga& 
1916B,  900),  support  the  rule  of  the  casea 
from  which  we  hare  quoted.  In  Hooper  r. 
Herring,  14  Ala.  App.  466,  70  South.  308, 
which  is  supposed  to  have  been  before  the 
court  at  the  trial,  plaintiff  was  a  trader, 
and  the  antboiity  dted  predicated'  its  ml- 
ing  on  the  ease  oC  a  trader. 

[^,  1]  The  cause  of  actitm  In  a  case  of  this 
sort  arises  out  of  the  bank's  implied  contract 
— and  out  of  the  G<»tract,  a  dutgr — to  pay  its 
depositor's  check  upon  demand.    Uabllity  up- 
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on  a  f allnre  to  pay  may  be  enforced  In  tort  or 
in  contract  The  counts  in  this  complaint  are 
framed  in  tort  Wilkinson  v.  Moeeley,  18 
Ala.  288.  The  record  presents  this  dilemma: 
The  Jury  assessed  punitive  damages  because 
the  court,  in  its  special  written  Instruction, 
directed  them  so  to  do  in  the  event  defend- 
ant's refusal  was  characterlssed  by  redcless 
Indifference  to  consequences,  or  they  assessed 
substantial  compensatory,  but  "temperate," 
damages,  although  no  special  damages  were 
alleged  or  proved,  in  pursuance  of  the  court's 
oral  instruction.  Plaintiff  \rsa  not  a  trader, 
had  no  commercial  interest,  and  controlling 
principles  of  law,  stated  above,  lead  to  the 
conclusion  that  either  course  was  wrong;  nor 
are  we  able  to  determine  which  course  the 
Jury  followed,  and  though  the  question  was 
saved  only  by  an  exception  to  the  ax>edal  writ- 
ten charge  under  discussion,  and  by  defend- 
ant's requested  diarge  that,  if  the  check  was 
refused  by  mistake  merely,  and  not  wUlfulIy, 
plaintiff  could  recover  nominal  damages  only, 
the  result  was  reversible  error.  From  what 
has  been  said,  it  follows,  also,  that  assign- 
ments of  error  7  (7  O.  J.  pp.  607,  608,  note 
40),  8,  9,  and  10  must  be  sustained. 

[7]  The  answer  of  the  witness  Mitchell, 
that  when  he  went  to  see  plaintiff  she  was  In 
the  calaboose,  was  not  responsive,  and  de- 
fendant's motion  to  exclude  should  have  been 
sustained,  tor  it  was  immaterial  and  Irrele- 
vant to  any  issue  made  in  the  cause,  but 
prc^tatly  prejudicial,  nevertheless,  to  defend- 
ant    . 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MoOLSLLAN  and 
GARDNER,  JJ.,  concur. 


(104  Ala.  ttt) 
LOWERY  St  al.  v.  PRITCHETT. 
(3  DIv.  449.) 

(Supreme  Ooort  of  Alabama.    Jane  8,  1920.) 

1.  Work  and  labor  «=>7(2)— Presumption  as  to 
gratuitous  ssrvlces  as  betwesn  parent  and 
child. 

As  for  artides  furnished  or  services  ren- 
dered by  parent  to  child  or  child  to  parent  or 
those  occupying  such  a  relationship,  the  pre- 
sumption arises  that  the  services  are  gratuitous, 
but  this  presnmption  may  be  rebutted  by  proof 
of  an  express  contract,  or  a  contract  implied 
in  fact  that  is,  established  by  facta  and  drcum- 
atances  which  shpw  at  the  time  the  servicea 
were  rendered  both  parties  contemplated  or  in-, 
tended  a  pecuniary  compensation  therefor. 

2.  Work  and  labor  «s>7(3)— Prosuarptlog  as 
to  iratnltoua  servloes  appHos  botwoea  uother- 
In-law  and  ohild. 

The  rule  that  the  services  rendered  by  a 
parent  for  a  child,  or  a  child  for  a  parent,  are 
gratuitous,  appliea  as  between  a  mother-in-law 
and  a  child,  where  they  are  members  of  one 
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family  to  all  intenta  and  purpoaea,  to  the  aame 
extent  as  if  the  relationahip  is  by  blood  instead 
of  marriage. 

Somerrille  and  Thomaa,  JJ.,  diaaentlnc. 

Appeal  from  Probate  Conrt,  Eflcambla 
County;  M.  B.  McLellan,  Judge. 

T.  H.  Prltchett,  as  adnrinlstrator  of  tbe 
estate  of  Mary  J.  Lowery,  filed  his  accounts 
and  vouchers  for  the  final  aettlement  of  the 
estate.  There  was  contest  by  H.  P.  Lowery 
and  others,  distributees  of  the  estate,  and 
from  a  decree  passing  the  account  contest- 
ants appeaL    Beversed  and  remanded. 

The  Item  contested  was  a  bill  for  |600  In 
favor  of  T.  H.  Prltchett  and  paid  by  himself 
as  administrator  to  lilmself  for  services  ren- 
dered by  claimant  to  the  decedent  during  the 
ten  months  of  her  last  illness  and  for  the 
living  expenses  of  decedent  It  appeared 
that  Prltchett  was  the  son-in-law  of  Mary 
J.  Lowery,  deceased,  and  was  appointed  ad- 
ministrator of  her  estate.  He  testified  that 
she  came  to  live  with  him  in  April,  1916,  and 
remained  until  her  death  in  1917,  and  that 
she  was  suffering  from  dropsy,  and  about 
four  weeks  before  she  died  she  fell  and  broke 
her  hip,  and  that  during  all  this  time  he  did 
no  work  at  his  calling,  but,  under  the  direc- 
tion of  the  doctor,  gave  all  his  attention  to 
nursing  and  waiting  on  the  decedent.  There 
was  other  evidence  pro  and  con  as  to  the 
services  rendered,  but  no  evidence  of  any 
agreement  between  Prltchett  and  his  mother- 
in-law  that  he  should  be  paid  for  his  services 
or  for  her  board  and  lodging. 

Hamilton,  Page  St  Cafley,  of  Brewton,  for 
appellants. 
Leon  O.  Brooks,  of  Brewton,  for  appellee. 

ANDEBSON,  C.  J.  [1]  As  for  articles  for- 
nished  or  services  rendered  by  parent  to 
child  or  child  to  parent,  or  those  occupying 
sa4!h  a  relationship,  the  presumption  arises 
that  the  services  are  gratuitous;  but  this  pre- 
sumption may  be  rebutted  by  proof  of  an  ex- 
press contract,  or  a  contract  implied  In  fact, 
that  is,  established  by  facts  and  drcumstano- 
es  which  show  that  at  the  time  the  services 
were  rendered  both  partial  contemplated,  or 
intended,  a  pecuniary  compensation  therefor. 
BuUer  T.  Kent,  152  Ala.  591,  44  South.  863; 
8  Am.  &  Eng.  Enc.  of  Law,  1023. 

"VHtenever,  therefore,  compensation  is  claim- 
ed in  any  case  by  eitlier  parent  or  child  against 
the  other  for  services  rendered,  or  the  like,  the 
question  whether  the  claim  should  be  allowed 
must  be  determined  from  the  particular  drcnm- 
stances  of  the  case.  There  can  be  no  fixed  rule 
governing  all  cases  alike.  In  the  absence  of  any 
direct  proof  of  an  express  contract,  the  ques- 
tion which  must  be  determined  is  whether  it 
can  be  reasonably  inferred  that  pecuniary 
compensation  was  in  view  of  the  parties  at 
the  time  the  services  were  rendered,  or  the 
aupport  was  furnished;  and  the  solution  of  this 
question  depends  upon  the  consideration  of  all 


the  drcnmstanees  of  the  ease."  Patterson  ▼. 
Carter,  147  Ala.  &22,  41  Sooth.  133;  21  Am.  A 
Eng.  Bne.  of  Imm,  106L 

It  would  therefore  appear  tram  the  fore- 
going cases  that  there  need  not  be  an  express 
promise  to  pay,  and  that  one  may  be  implied 
from  facts  and  drcnmstances  apart  from  the 
mere  furnishing  of  the  articles  or  renditicm 
of  the  service,  and  from  which  it  could  be 
reasonably  Inferred  that  It  was  vrithin  the 
contemplation  of  both  parties  that  the  things 
furnished  or  services  rmdered  were  not 
gratuitous.  This  seems  to  be  the  rule,  not 
only  as  laid  down  in  the  cases  supra,  but  as 
followed  in  our  early  case  of  Einnebrew  ▼. 
Kinnebrew,  35  Ala.  628.  In  other  words,  as 
we  understand  the  rule,  when  this  relation- 
ship exists  there  is  no  presumption  of  an  im- 
plied promise  to  pay  as  would  be  the  case 
between  those  who  do  not  occupy  tradx  a  rda- 
tionship,  and  there  must  be  either  proof  of 
an  express  agreement  to  pay  or  of  such  facts 
and  circumstances  that  would  establish  an 
implied  one  to  do  so,  and  which  said  proof 
should  be  in  addition  to  or  independent  of 
the  mere  proof  of  furnishing  the  articles  or 
rendering  the  service.  For  an  interesting 
discussion  of  this  subject,  see  note  to  the  case 
of  Hodge  T.  Hodge,  47  Wash.  196,  91  Pac. 
764,  11  L.  B.  A.  (N.  S.)  873. 

The  cases  of  Borum  r.  Bell,  132  Ala.  85, 
31  South.  464,  and  Meyers  v.  Meyers.  141 
Ala.  843,  87  South.  451,  both  by  the  same 
writer,  held  that  in  order  to  recover  there 
must  have  been  an  express  contract  to  pay, 
and  said  cases  are  in  this  respect  *in  conflict 
with  the  present  holding  and  the  cases  supra, 
as  well  as  the  best-considered  cases  in  other 
Jurisdictions,  as  well  aa  text-books  and  com- 
pilations. The  case  of  Borum  v.  Bell  relies 
on  a  statement  in  3  Am.  &  Eng.  E^c.  of  Law 
(1st  Ed.)  p.  861,  and  the  Meyers  Case  is  bas- 
ed <m  said  Bell  Case,  and  the  expression  as 
found  in  said  third  volume  of  the  Am.  & 
Eng.  Ena  of  Law  (^st  Ed.)  p.  861,  and  whidi 
is  not  only  in  conflict  with  our  own  cases  Irat 
with  the  rule  laid  down  in  the  second  edi- 
tion of  the  Am.  te  Eng.  Ena  of  Law,  voL  21, 
p.  1061,  and  ToL  8,  p.  1023,  and  said  cases  of 
Borum  v.  Bell  and  Meyers  ▼.  Meyers  are  to 
this  extent  overruled. 

[2]  The  decedent  having  been  the  mothe^ 
In-law  and  a  member  of  this  appellee'a  fam- 
ily, to  all  Intents  and  purposes,  the  rule  as 
above  declared  applied  to  them  to  the  same 
extent  as  if  the  relationship  had  been  by 
blood  Instead  of  marriage.  11  B.  C.  L.  S  233. 
p.  209;  Young's  Estate,  148  Pa.  676,  24  AtL 
124 ;  Hlnkle  v.  Sage,  67  Ohio  St.  266,  66  N.  E. 
999;  King  v.  Kelly,  28  Ind.  89;  Patterson  r. 
Carter,  147  Ala.  522,  41  South.  133. 

The  majority  of  the  court,  however,  are  of 
the  opinion  that  the  evidence  in  this  case 
fails  to  establish  either  an  express  or  im- 
plied promise  on  the  liart  of  the  decedoit  to 
pay  this  appellee  board,  or  for  the  services 
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Claimed  to  have  been  rendered.  In  other 
words,  the  evidence  falls  to  establish  a  rea- 
sonable Inference  that  It  was  within  the  con- 
templation or  Intention  of  both  of  said  par- 
ties that  the  appellee  should  receive  a  pecuni- 
ary compensation  for  the  board  or  services 
claimed.  Moreover,  there  was  not  satlBfac< 
tory  data  as  to  the  value  of  said  services  or 
the  board,  as  the  evidence  introduced  by  Iiim 
was  not  the  best  or  proper  way  of  proving 
same. 

The  decree  of  the  probate  conrt  is  accord- 
ingly reversed,  and  the  cause  is  remanded. 

McCLELLAN,  SATBE,  GARDNBB,  and 
BROWN,  JJ.,  concur. 

SOMBRVIIiLB  and  THOMAS,  33.,  whUe 
concurring  in  the  law  as  above  enunciated, 
are  of  the  opinion  that  the  evidence  offered 
afforded  a  reasonable  Inference  of  an  Implied 
promise  to  pay  the  appellee's  claim,  and  that 
there  was  snifldent  data  as  to  the  value  of 
ttie  same  to  warrant  the  finding  of  the  trial 
conrt,  and  therefore  dissent. 


(201  Ala.  170) 

BURQIN  et  al.  v.  SUOQ.    (6  DIv.  9.) 

{Supreme  Court  of  Alabama.    May  20,  1920.) 

1.  Reformation  of  iMtrnfflOftto  «s»36(3)— Bill 
mt  direotly  averring  iiilateral  mlstaiie  not 
good. 

Where,  under  averments  of  bill  to  reform 
eontract  and  enforce  opedflc  performance,  mis- 
take or  inadvertence  averred  might  be  that  of 
one  only  of  the  parties,  though  there  was  a 
later  averment  that  purpose  of  parties  was 
otherwise,  bill  did  not  comply  with  that  strict 
role  of  pleading  which  requires  great  particu- 
larity in  a  bill  for  reformation,  with  averment 
of  facts  showing  how  the  mistake  was  made, 
whose  mistake  it  was,  and  what  brought  it 
about. 

2.  Speoiflo  performance  ^=320  —  Bill  without 
equity  as  against  party  not  privy  to  oontract. 

Bill  for  reformation  of  a  contract  and  to 
-enforce  specific  performance  held  without  equi- 
ty as  against  a  party  not  a  privy  to  the  con- 
tract: it  neither  creating  nor  transferring  any 
right  for  or  against  him. 

3.  Spedflo  performanoe  «=9|4  —  Not  decreed 
where  performance  of  oontraot  depends  on 
oonsent  of  third  person. 

An  agreement  with  S.  by  B.  to  cause  a 
mortgage  held  by  a  third  party  on  the  prop- 
erty of  S.  to  t>e  paid,  satisfied,  and  discharged 
of  record  held  not  specifically  enforceable  by 
S.;  performance  depending  on  the  consent  of 
such  third  person  to  have  the  record  satisfied 
after  payment. 

4.  Specific  performance  <&=»I7— Bill  demnrrablo 
as  not  showing  complainant's  Interest. 

In  suit  to  specifically  enforce  a  contract  to 
procure   record   release   of   inortgage   on  land 
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described  in  the  contract  as  belonging  to  com- 
plainant, and  to  reform  such  contract  to  show 
that  complainant's  sister  owed  the  mortgage 
debt  and  owned  the  mortgaged  land,  billJield 
demurrable  where  the  sister  was  not  made  a 
party  defendant  and  there  was  no  averment  of 
facts  showing  complainant  to  be  the  real  bene- 
ficiary. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Hugh  A.  Locke,  Judge. 

Bill  by  D.  F.  Sugg  against  James  O.  Bur- 
gin  and  J.  E.  Brown  to  reform  a  contract  and 
to  enforce  its  spedflc  performance.  From 
decree  overruling  demurrers  to  the  bill,  re- 
spondents appeaL    Reversed  and  remanded. 

"State  of  Alabama,  Jefferson  County. 

"This  contract  and  agreement  made  and  en- 
tered into  on  this  the  20th  day  of  June,  1917, 
by  and  between  James  B.  Bur^n,  hereuiafter 
referred  to  as  party  of  the  first  part;  and  D. 
F.  Sugg,  hereinafter  referred  to  as  party  of  the 
second  part,  witnesseth: 

"Therefore  whereas,  in  the  year  1912,  the 
party  of  the  second  part  borrowed  from  J.  B. 
Brown,  the  sum  of  two  thousand  ($2,000.00) 
d<dlars,  and  as  evidence  thereof  executed  bis 
promissory  note  in  the  sum  of  $2,000.00,  and  as 
security  therefor  executed  a  mortgage  to  J. 
B.  Brown  on  certain  property  situated  in  the 
dty  of  Bnsley,  Jelferson  conn^,  Alabama;  and, 

"Whereas,  the  said  note  is  past  due,  but  has 
been  extended  from  time  to  lime  by  said  J. 
B.'  Brown,  and  is  still  due  and  unpaid  at  the 
date  of  this  instrument;   and, 

"Whereas,  the  party  of  the  first  part  is  de- 
sirous of  having  the  party  of  the  second  part 
execute  a  release,  releasing  certain  property 
situated  in  the  city  of  Bessemer,  Jefferson 
county,  Alabama,  belonging  to  the  estate  of  H. 
W.  Crook,  deceased,  there  being  a  lien  existing 
at  this  time  in  favor  of  the  party  of  the  second 
part,  by  reason  of  the  fact  tiiat  the  said  H.  W. 
Crook  during  his  lifetime  Indorsed  a  certain 
note  executed  by  Walter  K.  McAdory,  payable 
to  the  party  of  the  second  part;   and, 

"Whereas,  party  of  the  second  part  la  willing 
to  release  and  cancel  said  lien,  provided,  bow- 
ever,  if  the  party  of  the  first  part  win  indem- 
nify him  and  will  within  sixty  (60)  days  of  tliis 
date,  to  cause  the  said  mortgage  above  de9cril>- 
ed  to  be  satisfied  and  discharged  of  record  and 
his  property  situated  in  the  dty  of  Bnsley,  Ala- 
bama, released  free  and  absolutely  from  the  op- 
eration of  said  mortgage: 

"Now  therefore  in  consideration  of  the  said 
premises  and  the  further  consideration,  which 
the  party  of  the  first  part  has  in  obtaining  a 
release  6f  the  Crook  property,  it  is  distinctly 
understood  and  agreed  by  and  between  the 
parties  hereto  that  the  party  of  the  first  part, 
for  and  in  consideration  of  the  party  of  the 
second  part  executing  a  release  on  the  Crook 
property,  will  within  sixty  (60)  days  from  the 
date  of  this  instrument  cause  the  said  above- 
described  J.  B.  Brown  mortgage  be  paid,  satis- 
fied and  discharged  of  record  and  have  the  prop- 
erty of  the  second  part  released  free  and  abso- 
lutely from  the  operation  of  the  said  mortgage. 
"[Signed]  Jas.  B.  Burgin. 
"[Signed]    D.  F.  Sugg. 

"Witness:    [Signed]    O.  H.  Bilbrey." 


tsaVoi  other  cases  sae  sam«  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlcesta  and  Indnn 
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Burgln  &  Jenklos,  of  Blnnlogham,  for  ap- 
pellants. 

Weatherly,  Dcedmeyer  ft  Blrdi,  of  Bir- 
mingham, for  appellee. 

SATBE,  J.  The  blU  In  this  cause  waa  fil- 
ed on  the  equity  aide  of  the  circuit  court  of 
JeflTerson  against  appellant  Burgln  as  sole 
defendant,  and  sought  reformation  and  spe- 
dflc  performance  of  the  contract  appearing  in 
the  statement  of  facta  Demurrer  to  the 
bill  was  oTerroled,  and  defendants  hare  ap- 
pealed, ^iMrigning  enon  separately  and  sev- 
erally. 

Complabunt's  (appellee's)  blU  avers  that— 

"It  was  the  purpose  and  Intent  of  the  parties 
to  said  above  set  out  coDtract  that  respondent 
[Burgin]  secure  from  orator  a  release  of  his 
lien  claim  against  the  estate  of  the  said  H.  W. 
Crook,  deceased,  which  claim  was  of  great 
value,  and  in  consideration  for  the  relinquish- 
ment of  orator's  rights  against  said  estate,  to 
procure  the  payment  and  satisfaction  ot  the 
mortgage  debt  in  favor  of  the  said  J.  E.  Brown 
on  said  property." 

The  further  averment  la  that  Pauline 
Sugg,  complainant's  sister,  owed  the  debt 
and  owned  the  property,  which  Is  described 
in  the  bill,  "and  that  by  mistake  or  inad- 
vertence said  real  estate,  ao  mentioned  In 
said  contract,  is  described  as  the  property 
of  your  orator,  and  that  by  mistake  or  In- 
advertence It  Is  stated  in  said  contract  that 
your  orator  borrowed,"  etc. 

[1]  Construing  the  first  averment  of  the 
bill  on  the  subject  most  strongly  against 
the  pleader,  the  mistake  or  Inadvertence 
averred  may  have  been  the  mistake  or  Inad- 
vert^ce  of  one  only  of  the  partlea  to  the 
contract — ^may  have  been  imllateral.  True, 
a  later  averment  is  that  'It  was  the  purpose 
tmd  Intent  of  the  parties,"  etc.,  as  shown 
by  the  quotation  first  above,  but  it  still  does 
not  appear  that  the  bill  compiles  with  that 
strict  rule  of  pleading  which,  where  refor- 
mation is  sought,  requires  a  very  great  degree 
of  particularity  of  averment  In  every  re- 
spect Dexter  v.  Oblander,  95  Ala.  467,  10 
South.  52T.  It  Is  necessary  to  aver  facts 
showing  how  the  mistake  was  made,  whose 
mistake  It  was,  and  what  brought  It  about, 
so  that  the  mutuality  may  appear.  84  Cyc. 
9T4. 

[21  Turning  to  more  obvious  defects  In  the 
bill — defects  ot  substance  uncovered  by  the 
general  demurrer  (McDuffle  v.  Lynchburg 
Shoe  Co.,  178  Ala.  268,  60  South.  667)— and 
OMtcedlng  even  that  in  general  the  promisee 
may  have  specific  performance  of  a  contract 
made  for  the  bowfit  at  another,  <hi  the  facts 
alleged  specific  performance  of  the  contract, 
when   reformed,   cannot  be  eflectlvdy   de- 


creed without  the  presence  of  Brown,  and  ' 
for  that  refuwn,  no  doubt.  Brown  has  by 
amendment  been  made  a  party  defendant. 
But  Brown  was  not  privy  to  the  contract 
the  bill  seeks  to  enforce ;  It  neither  created 
nor  transferred  any  right  as  for  or  against 
him;  nor  is  there  any  Juridical  reason  why 
be  should  be  subjected  to  the  burden  of  liti- 
gation concerning  a  contract  to  which  he  is 
a  stranger.  As  against  him  the  bill  is  with- 
out equity. 

[t]  The  out  falla  then  within  the  cate- 
gory of  cases  in  which  the  court  must  re- 
fuse a  decree  for  specific  performance  be- 
cause performance  dcfpends  on  the  consent 
of  a  third  iperson;  def^dant,  appelant, 
would  be  required  to  procure  "the  surrender 
or  cancellation  of  said  note  and  the  satis- 
faction of  said  mortgage  on  the  record  there- 
of," and,  in  the  event  ot  failure  therein,  "to 
pay  such  amount"  to  complainant,  or,  fail- 
ing that,  to  submit  to  S' money  judj^ent  In 
ordinary  drcnmstances  there  might  be  some- 
thing of  merit  in  the  appeal  to  equity  to  have 
the  record  of  the  mortgage  satisfied  after 
payment  of  the  debt  thereby  secured:  but 
In  mo  case  could  that  obligation  be  placed 
on  any  one  unless  standing  in  Brown's  rela- 
tion to  the  mortgage,  and  in  the  circumstanc- 
es of  the  present  case  It  cannot  be  placed  up- 
on him  for  reasons  which  have  been  sufB- 
dently  stated.  Hence  our  condnslon  that 
die  case  presented  by  the  bill,  in  so  far  as 
It  seeks  specific  perfwmance,  falls  within 
the  influence  and  control  of  the  principle 
which  is  stated  as  follows  in  Fry's  Specific 
Performance  (5th  Bd.)  |  909: 

"As  the  consent  of  a  third  party  is,  or  may 
be,  a  thing  impossible  to  procure,  a  defendant 
who  has  entered  ipto  a  contract  to  the  perform- 
ance of  which  such  consent  is  necessary  will 
not,  in  case  such  consent  cannot  be  procured,  be 
decreed  to  obtain  it,  and  thus  porform  an  im- 
poBsibility." 

To  the  same  effect  see  S  Pom.  Eq.  Jar.  (4th 
Ed.)  i  2179. 

[4]  Another  feature  of  the  bill,  quite 
anomalous,  to  which  the  demurrer  calls  at- 
tention in  a  way,  is  t}iat  Pauline  Sugg,  for 
whose  benefit,  according  to  the  prima  facte 
intendment  of  the  facts  averred,  appellee 
seeks  to  enforce  the  contract,  is  not  made 
a  party  defendant,  nor  Is  there  averment 
of  facts  which  would  show  appellee  to  be 
the  real  bmefldary. 

The  bill  is  defective,  and  the  demurrer 
should  have  been  sustained. 

Beversed  and  remanded. 

AMDEBSON,  a  J.,  and  OABDNEB  aad 
BROWM,  JJ..  omcar. 
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CLEVELAND   LAUNDRY   MACHINERY 
MFG.  CO.  V.  SOUTHERN  STEAM  CAR- 
PET CLEANING  CO.  (6  DIv.  35.) 

(Sopreme  Court  of  Alabama.    April  22,  1920. 
Behearing  Denied  May  27, 1920.) 

1.  Set-off  and  oounterolalm  ^=327(2)— Buyar 
may  reoonp  for  defects  la  machinery. 

In  aeller'a  action  for  price  of  carpet-dean- 
ing  machinery,  plea  of  reconpment,  asking  dam- 
ates  for  defects  in  tlie  machine,  held  proper, 
such  claim  for  damages  growing  oat  of  the 
transaction  upon  which  seller's  canse  of  action 
was  based. 

2.  Damages  ^=362(4) — Buyer  of  defaoHve  ma- 
oMnory  should  ropair  gear  wh««l  If  defoots 
would  bo.  romevetf. 

If  the  only  defect  in  carpet-deanlng  ma- 
chine was  in  the  gear  wheel,  which  could  hare 
been  replaced  or  repaired  at  a  reasonable  out- 
lay, it  would  have  been  buyer's  duty  in  the  way 
of  minimising  damages  to  replace  gear  wheel. 

3.  Salas  «S3360(2)— Damagos  aot  llmltad  to 
oost  of  repair,  where  maohlne  was  defeeUve 
as  a  whole. 

Where  there  was  evidence  that  carpet- 
cleaning  machine  was  defective  as  a  whole  and 
was  unable  to  do  the  work  claimed  by  seller, 
refusal  of  requested  instruction,  in  seller's  ac- 
tion for  price,  that  buyer's  damages  on  plea  of 
recoupment  for  defects  should  be  limited  to  re- 
placing gear  wheel  if  buyer  could  have  replac- 
ed wheel  at  a  reasonable  outlay  held  proper. 

4.  Trial  «=B 1 39 (I)— Scintilla  of  evidenoe  saf- 
lloieat  tt  take  Issue  to  the  Jury. 

Befasal  .tff  affirmative  charge  was  properly 
refused,  even  though  evidence  was  overwhelm- 
ingly in  favor  of  party  by  whom  it  was  re- 
quested; a  scintilla  of  evidence  being  snffideat 
to  take  an  issue  to  the  Jury. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; H.  A.  Sliarpe,  Judge. 

Action  by  the  Cleveland  Laundry  Machin- 
ery Manufacturing  CXimpany  against  the 
Sonthem  Steam  Carpet  Cleaning  Company 
npon  a  verified  account  Judgment  tor  de- 
fendant, and  plaintUC  appeals.  Transferred 
from  Court  of  Appeals  under  Acts  1911,  p. 
450,  i  6.    AflOrmed. 

The  plea  of  recoupment,  numbered  8,  is  as 
follows : 

Third.  "For  further  answer  to  tbe  complaint 
and  to  each  and  every  count  thereof,  the  de- 
fendant says  that  plaintiff's  said  account  sued 
on  arose  ont  of  the  following  drcnmstancae: 
That  plaintiff,  on  and  prior  to  Jnly  4, 1917,  was 
engaged  in  the  city  of  Cleveland,  Ohio,  in  the 
manufacture  of  certain  carpet  deaners,  and  de- 
fendant was  engaged  at  that  time  and  since 
in  the  business  of  deaning  carpets  in  the  dty 
of  Birmingham,  Ala.;  that  plaintiff  on,  to  wit, 
July  6,  1917,  represented  to  defendant  that 
it  would  manufacture  a  certain  carpet  deaner 
known  as  a  number  of  nonpareil  with  a  ca- 
padty  of  22S  to  300  yards  per  load,  and  agreed 


to  sell  same  to  defendant  at  and  for  the  sum 
of  '$4155,  one-third  of  said  sum  to  be  paid  by 
defendant  with  the  order  for  said  cleaner,  one- 
third  on  arrival,  and  one-third  in  30  days 
thereafter;  and  thereupon  defendant,  relying 
on  plaintiff's  representations  as  to  the  oapadty 
of  said  machine,  agreed  to  buy  it  from  plain- 
tiff on  the  said  terms  and  conditions  above  men- 
tioned, and  thereupcHi  after  considerable  delay 
plaintiff  shipped  to  defendant  a  machine  or 
carpet  deaner,  and  defendant  paid  to  plaintiff 
according  to  the  terms  of  said  contract  the 
first, and  second  installments,  eadi  in  the  sum 
of  $144.08,  aggregating  $288.16;  that  said  ship- 
ment to  defendant  was  accompanied  with  cer- 
tain written  and  printed  instructions  of  plain- 
tiff to  defendant  touching  the  installation  of 
said  deaner  by  the  defendant  in  his  place  of 
basiness,  and  thereupon  defendant  received 
said  madiine  or  deaner  and  erected  or  installed 
the  same  in  his  place  of  business  according  to 
said  written  instructions  and  directions;  bat 
defendant  says  that  plaintiff's  representations 
as  to  the  capadty  of  said  machine  or  deaner 
were  untrue  in  this,  that  it  was  defective  in 
design  or  workmanship,  particularly  that  its 
gearing  wonld  not  fit,  mesh,  or  interlace,  and  as 
a  result  of  said  defect  said  machine  or  deaner 
did  not  have  said  capadty  of  225  to  800  yards 
per  load,  but  only  a  capacity  of  150  yards  per 
load,  proximately  resulting  in  great  loss  of 
time,  labor,  trade,  business,  and  expense  to  de- 
fendant, and  said  machine  was  of  less  market 
value  tlian  tbe  machine  the  plaintiff  agreed  to 
furnish  said  defendant 

"That  by  reason  of  the  premises,  and  owing 
to  the  further  fact  the  defendant  was  put  to 
an  expense  of  time  and  labor,  to  wit  $W  in  the 
construction  or  installation  of  said  madiine  or 
deaner,  the  plaintiff  caused  defendant  at  tbe 
institution  of  this  suit  damages  as  aforesaid  in 
the  sum  ol  $288.16  and  $65  whidi  the  defend- 
ant hereby  offers  to  recoup  against  plaintiff's 
said  claim  and  account  and  demands  Judgment 
against  plaintiff  for  the  excess." 

n>e  following  is  tbe  charge  referred  to  in 
the  fifth  assignment  of  error  as  being  re- 
fused to  the  plaintiff: 

"If  yon  believe  from  the  evidence  that  the 
defendant  could  have  replaced  the  defective  gear 
whed  at  a  reasonable  outlay,  then  you  must  lim- 
it defendant's  damages  to  replacing  said  gear 
whed  at  a  reasonable  cost" 

Assignment  8.  Affirmative  Instruction  to 
find  In  favor  of  plaintiff  on  the  third  plea. 

Assignment  4.  AfBrmatiTe  Instruction  to 
find  for  plaintiff  on  plea  1  (the  general  Issue). 

Assignment  6.  Charge  B,  refused  to  the 
plaintlfl: 

"Under  the  evidence  in  ttiis  case  yon  cannot 
assess  any  damages  against  the  plaintiff  as 
claimed  in  the  third  plea  as  being  the  differ- 
ence in  the  value  of  the  machinery  as  ordered 
and  agreed  on  and  the  alleged  value  of  tbe  ma- 
chinery when  received." 


Assignment 
plaintiff: 


7.  Charge    D,     refused     to 
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/^  yon  believe  the  evidence  in  the  case  yon 
duinot  find  or  assess  any  damages  against  the 
plaintiff  as  claimed  in  the  third  plea." 

Assignment  8.  AflarmatlTe  cbarge  to°  find 
for  plalntur. 

Thompson  &  Thompson,  of  Birmingham, 
for  appellant. 

Richard  H.  Friea,  of  Birmingham,  for  ap- 
pellee. 

SAYRE,  J.  [1]  The  demurrer  to  the  third 
plea  of  recoupment  should  have  been  over- 
ruled, as  It  was.  By  said  plea  it  appeared 
plainly  enough  that  the  Indebtedness  grew 
ont  of  the  transaction  out  of  which  plain- 
tiff's cause  of  action  arose,  and  was  a  sub- 
sisting claim  at  the  commencement  of  plain- 
tiff's suit  And  in  other  respects  the  plea 
sufficiently  described  defendant's  alleged 
cross-cause  of  action. 

[2,  3]  The  charge  set  out  In  the  fifth  aa- 
sl^ment  of  error  was  properly  refused.  It 
Is  true,  of  course,  that  If  the  only  defect  In 
the  machine  sold  by  plaintiff  to  defendant 
was  in  the  gear  wheel,  and  that  could  have 
been  replaced  or  repaired  at  a  reasonable 
outlay,  it  would  have  been  defendant's  duty, 
in  the  way  of  minimizing  damages,  to  re- 
place the  gear  wheti;  but  we  cannot  say 
as  matter  of  law  on  the  evidence  that  the 
machine  was  not  defective  In  other  respects — 
it  may  have  been  defective,  at  least  there 
was  evidence  on  which  the  jury  might  have 
hung  a  finding  that  It  was  defective,  as  a 
whole,  in  that,  even  with  a  perfect  gear 
wheel.  It  was  and  would  have  been  unable  to 
do  the  amount  of  work  It  was  said  to  do. 
This  charge  Ignored  this  phase  of  the  evi- 
dence; but  the  court  bad  no  rlf^t  to  Ignore 
It 

[4]  Charges  shown  In  assignments  of  error 
3,  4,  6,  7,  and  8,  requested  by  the  plaintiff, 
substantially,  each  of  them,  the  general  af- 
firmative charge  against  defendant's  plea  of 
recoupment,  were  properly  refused.  There 
was  evidence,  as  we  have  said,  tending  to 
prove  the  Inability  of  the  machine  as  a  whole, 
and  evidence  that  Its  value  was  greatly  less 
than  the  agreed  purchase  price.  This  evl- 
doice  deprived  the  bench  of  the  power  to 
give  the  general  charge  requested;  nor  was 
this  proposition  as  to  the  power  of  the  court 
In  the  lest  denied  or  modified  by  the  further 
fact,  assuming  It  to  be  a  fact  as  alleged  by 
appellant,  that  the  evidence  overwhelmingly 
supported  appellant's  contention.  In  our 
system  of  law  and  practice  It  is  too  familiar 
to  require  argument  that  a  scintilla  of  evi- 
dence took  the  Issue  to  the  Jury, 

In  overruling  appellant's  motion  for  a 
new  trial  We  presume  the  court  found  that 
the  Jury  were  not  to  be  reprobated  for  giving 
credence  to  the  two  or  three  witnesses  who 
testified  in  support  of  defendant's  plea  of 


recoupment  detailing  the  spedflc  defect  in 
the  machine  and  its  general  inability  to  do 
the  work  for  which  it  was  bought  Plain- 
tiff had  at  hand  nothing  In  particular  In  the 
way  of  rebuttal;  in  fact  tbe  Issue  made  by 
the  plea  was  left  to  be  tried  on  the  testimony 
of  defendant's  witnesses,  with  such  coloring 
as  tbe  jury  may  have  found  in  sune  vague 
Indications  ot  unreasonableness  or  even  shift- 
iness In  defendant's  correspondence  with 
plaintiff,  and  If  the  witnesses,  defendant  in- 
cluded, appeared  to  be  fair  and  honest — and 
the  trial  judge  saw  them — we  are  unable, 
under  our  rule,  to  say  tliat  the  Jury  should 
have  found  differently.  Appellant,  or  its 
counsel,  seem  to  feel  keenly  that  a  wrong 
has  been  done,  and  they  may  know  more  of 
the  case  than  we  do,  but  after  allowing  all 
reasonable  presnmptiona  in  favor  of  the  trial 
court's  ruling,  we  are  unable,  in  tbe  circum- 
stances shown  by  the  record,  to  say  tiiat  the 
preponderance  of  the  evidence  against  the 
verdict  was  so  decided  as  that  it  should  or 
does  convince  us  that  it  was  wrong  and  un- 
just Cobb  r.  Malcme,  92  Ala.  630,  B  South. 
738. 
Affinnod* 

ANDERSON,  0.  T„  and  McCLELLAN  and 
GARDNER,  J3^  concur. 


(«MAla.3n) 
HENDERSON  at  al.  v.  HOLMES  &  DAWSON. 
(4  DIv.  857.) 

(Supreme  0>urt  of  Alabama.    April  22, 1920.) 

1.  Appeal  and  error  «=9l040(l6)— Ovarraliag 
of  demurrer  to  ooniits  charged  out  not  error. 

Overruling  of  demnrrer  to  coants  of  com- 
plaint was  not  available  error  where  coants 
were  charged  oat 

2.  Sale*  «=34l  I— Complaint  la  bayera'  aotloa 
for  nondelivery  held  good. 

In  buyers'  action  for  nondelivery,  complaint 
alleging  sellers'  agreement  to  deliver  goods  f. 
o.  b.  railroad  cars  at  designated  place  aa  fast 
as  cars  conld  be  procured  to  be  shipped  to  buy- 
ers at  certain  place  for  specified  price,  boyers' 
agreement  to  pay  when  goods  were  delivered 
and  drafts  for  purchase  price  with  bill  of  lad- 
ing attached  were  presented  to  them,  and  sell- 
ers' failure  to  deliver  porsuant  to  soch  an 
agreement,  held  to  state  a  cause  of  action,  not- 
withstanding failure  to  allege  that  sellers  could 
have  procured  cars;  the  failure  to  procure  cars 
being  a  matter  of  defense  to  b«  alleged  and 
proved  by  sellers. 

3.  Contract*  «=>346(4)— Coatraet  at  variaDc* 
with  count  of  complaint  admlssiblo  where  ao 
variaace  as  to  other  counts. 

Contract  was  admissible,  notwithstaniUng 
variance  between  it  and  count  of  complaint, 
where  there  was  no  variance  between  the  con- 
tract and  other  counts. 
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4.  Evidea«*  <=94I7(I2)— Parol  avIdeaM  aa  U 
■Mbod  of  payment  admlaaiUo. 

Where  aalea  contract  did  not  purport  to 
atate  the  time  or  method  of  psTment,  parol  evi- 
dence as  to  how  gooda  were  to  be  paid  for  was 
admissible. 

5.  Appeal  and  error  «s»l050(l)— Testlmaay  as 
to  market  prloa  held  not  prejudletal  to  aall- 
ore,  where  movement  of  price  waa  upward. 

In  buyers'  action  for  nondelivery  of  pea- 
nnts,  testimony  aa  to  the  market  valne  of  the 
peanuts  at  a  time  prior  to  time  of  delivery  was 
not  preJDdicial  to  seDera,  where  the  movement 
of  prices  during  the  time  was  upward. 

6.  Trial  «=983(l)  —  Tettlmoay  aa  to  market 
price  la  answer  to  question  not  dwlgaatlng 
grade  not  error,  In  absence  of  objeolion. 

In  buyers'  action  for  breach  of  contract  to 
deliver  peanuts  of  specified  grade,  testimony  as 
to  the  market  price  of  peanuts  in  response  to 
question  not  specifying  particular  grade,  with- 
out objection  that  the  question  and  answer  were 
not  predicated  as  of  grade  specified  in  the  con- 
tract, waa  not  error. 

7.  Sales  «=»4 1 6  (2)— Testimony  aa  to  prioe  of 
particular  peanuts  not  error.  In  absence  of 
showing  of  difference  between  kinds. 

In  buyers'  action  for  nondelivery  of  North 
Carolina  peanuts,  admission  of  testimony  aa 
to  the  market  price  of  Carolina  peanuts  k«I<I 
aot  error,  in  absence  of  a  showing  that  there 
was  a  difference  between  Carolina  and  North 
Carolina  peanuts. 

e.  EvMeaoe    «=»a(2)  —  Difrerattoe    batwaaa 
brands  of  peanata  not  Judicially  known. 
The  court  does  not  judidally  know  whether 
there   is   a   difference    between    Carolina   and 
North  Carolina  peonuta. 

9.  Sales  «=>  1 68  (4)— Bayers  who  rojeot  goods 
becauae  of  defects  mast  notify  aallera  thereof. 
On  delivery  to  buyers  of  a  carload  of  pea- 
nuts, buyers  on  rejection  thereof  because  of 
defects  were  required  to  notify  seUers  of  auch 
rejection  and  the  reasons  therefor,  and  failure 
to  so  do  would  create  a  atrong  presumption  that 
the  peanuts  measured  up  to  the  standard  of 
the  contract. 

Appeal  from  Circuit  Court,  Oottee  County; 
A.  B.  Foster,  Judge. 

Action  by  Holmes  te  Dawson  against  J.  E. 
Henderson  and  J.  L.  Warren  for  breach  at 
contract  to  s^  peannta.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Count  4  is  as  follows: 

Plaintiffs  daim  of  the  defendants  *  *  • 
damages  for  the  breach  of  a  contract  entered 
into  by  and  between  the  plaintiffs  on  the  one 
part  and  the  defendants  on  the  other  part  on 
•  •  •  by  the  terms  of  which  contract  de- 
fendants sold  and  agreed  to  deliver  to  plaintiffs 
t.  o.  b.  railroad  cars  at  Enterprise,  Ala.,  as 
fast  as  cars  could  be  procured,  to  be  shipped 
to  plaintiffs  at  Suffolk,  Va.,  600  tons  of  Carolina 
runner  peanuts,  grade  to  be  general  run,  and 
weights  guaranteed  to  be  within  t  per  cent. 


of  invoice  weights  when  weighed  at  destinatlen, 
at  and  for  the  price  of  6^  cents  per  pound  bdlk, 
which  plaintiffs  agreed  to  pay  when  peanuts 
were  delivered  as  aforesaid,  and  drafts  for  pur- 
chase price  with  bill  of  lading  attached  were 
presented  to  plaintiffs!  And  plaintiffs  aver  that 
defendants  failecf  to  deliver  said  peanuts  as  they 
agreed  to  do,  although  plaintib  were  willing, 
ready  and  able  to  receive  and  pay  for  them  at 
the  time  they  should  have  been  delivered  and  to 
perform  in  all  respects  their  part  of  said  con- 
tract.   The  other  facts  sufficiently  appear. 

W.  W.  Sanders,  of  Elba,  for  appellants. 
Arrlngton  &  Arrlng^ton,  of  Montgomery,  for 
appellees. 

8ATSB,  J.  [1,2]  Appellees  brought  this 
action  against  appellants,  alleging  the  breadi 
of  a  contract  by  which  appellants  undertook 
to  sell  and  deliver  to  appellees  600  tons  of 
peanuts.  Demurrer  addressed  to  the  com- 
plaint and  each  count  thereof  was  overruled, 
and  the  assignment  of  error  Is  that  "The 
court  erred  In  overruling  the  demurrer  to 
the  complaint."  In  the  brief  It  Is  noted 
that  counts  2,  4,  8,  and  9  each  averred  that 
the  peanuts  were  to  be  delivered  "tab. 
railroad  cars  at  Enterprise,  Ala.,  as  fast  as 
cars  could  be  procured,"  and  It  is  argued 
that  these  counts  were  defective,  for  that 
they  contained  no  allegation  that  defendants 
had  had  time  In  which  to  procure  cars  or 
that  cars  could  have  been  procured.  Other 
counts  did  not  contain  the  quoted  allegation, 
so  that  the  assignment  of  error  and  the  ar- 
gument In  support  thereof  hardly  point  out 
with  sufltelent  defliOtlon  the  ruling  com- 
plained of.  But,  aside  from  that,  counts  2, 
8,  and  9  were  charged  out,  so  that,  as  to 
them,  the  assignment  of  error  could  avail 
nothing,  however  made.  Nor  was  the  de- 
murrer as  to  count  4  well  taken,  for  the  legal 
effect  of  the  contract  alleged  was  that  de- 
liveries were  to  be  made  as  soon  as  transpor- 
tation could  be  secured,  and  if  cars  could  not 
be  secured  that  was  a  matter  of  defense  to 
be  alleged  and  proved  by  the  defendants. 
The  demurrer  was  therefore  properly  over- 
ruled. Farmers'  Co.  v.  Ward,  170  Ala.  491, 
54  South.  513 ;  Raisin  Fertilizer  Co.  v.  Bar- 
row, 97  Ala.  091,  12  South.  S88. 

[3]  Even  though  by  any  strained  construc- 
tion the  fourth  count  could  have  been  held 
to  allege  that  deliveries  were  to  be  made 
when  drafts  for  purchase  price  with  bills  of 
lading  attached  were  presented  to  plalntlfFB, 
and  thus  a  variance  established  between  that 
count  and  the  contract  offered  In  evidence 
and  containing  the  stlpulatitm  already  quot- 
ed, still,  manifestly,  the  objection  to  the  con- 
tract on  that  ground  could-  not  have  been 
sustained,  for  certainly  there  was  no  vari- 
ance between  it  and  other  counts  of  the  com- 
plaint Further,  we  hold  that  defendants' 
construction  of  count  4,  adopted  In  order  to 
work  out  a  variance,  was  strained  and  un- 
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natural,  and  dterefore  not  to  be  aco^ted  by 
tb'e  coart 

[4]  Plaintiffs'  witness  Smltbers  waa  per- 
mitted to  testify  that  plaintiffs  were  to  pay 
-for  the  peanuts  on  drafts  attached  to  bills 
of  lading  as  fast  as  cars  could  be  procured 
to  Suffollc,  Va.;  tbat  being  plaintiffs'  place 
of  business.  Oniere  was  no  error  In  over- 
ruling defendants'  obJectl<m  tbat  thus  plain- 
tiffs were  allowed  by  parol  to  vary  the  writ- 
ten contract  in  evidence.  There  was  no  In- 
consistency between  this  testimony  and  the 
written  contract,  which  did  not  purport  to 
state  the  time  or  method  of  payment,  and 
for  this  reason  the  ruling  of  the  court  did 
not  impinge  upon  the  rule  of  law  whldi  for- 
bids parol  evidence  to  vary  a  written  con- 
tract complete  in  itself,  the  validity  of  which 
is  not  questioned.  Whatley  v.  Reese,  128 
Ala.  500,  29  South.  606,  and  cases  there  dted. 

[(,  8]  The  trial  court  overruled  defendants' 
general  objection  to  plaintiffs'  question  to 
the  witness  Sawyer  asking  "what  the  mar- 
tcet  price  f.  o.  b.  cars  Enterprise,  Ala.,  of 
peanuts  was  during  the  month  of  March, 
1018."  The  contract,  entered  Into  on  Janu- 
ary 10,  1918,  called  for  Carolina  runner  pea- 
nuts, "grade  to  be  of  average  general  run." 
The  answer  stated  the  price  of  Carolina  run- 
ner peanuts,  but  said  nothing  other  or  fur- 
ther as  to  grade.  Time  for  performance  had 
by  correspondence  between  the  parties  been 
extended  to  and  beyond  the  time  inquired 
about,  and  it  appeared  the  tendency  and 
movement  of  prices  during  the  time  was  up- 
ward. So  there  was  no  valid  objection  to 
the  question  or  answer  as  irrelevant  or 
hurtful  on  the  ground  that  they  showed  a 
price  at  a  time  different  from  the  breach 
showil  in  evidence.  As  for  the  rest,  defend- 
ants' objection  was  too  general  to  serve  the 
purpose  now  shown  in  argument.  No  doubt, 
had  defendants  stated  their  objection  on  the 
ground  that  the  question  and  answer  were 
not  predicated  as  of  a  "grade  of  average 
general  run,"  the  question  would  have  been 
amended.  If  in  fact  the  market  at  the  time 
recognized  gn'ades  of  peanuts  other  than  good 
or  bad,  or  the  objection  would  have  been  sus- 
tained. It  was  said  in  Wallis  v.  Rhea,  10 
Ala.  451,  that  Justice  Itself,  the  dignity  of 
Judicial  proceedings,  and  tbe  certainty  of 
the  law,  all  impel  to  the  conclusion  that,  if 
the  party  making  an  objection  will  not  par- 
ticularize, the  court  is  not  bound  to  cast 
about  for  the  grounds  upon  which,  in  the 
mind  of  counsel,  it  is  rested.  Sanders  v. 
Knox,  67  Ala.  83.  We  speak  not  of  a  case 
in  which  the  evidence  called  for  is  patently 
Illegal  or  Irrelevant,  and  apparently  Incap- 


,  able  of  being  rendered  admissible  la  oomiec- 
tion  with  other  evidence.  Buflord  v.  Littie, 
169  Ala.  aoO,  48  South.  697. 

[7,  8]  Tbwe  waa  no  error  in  receiving  evi- 
dence of  the  market  price  of  Carolina  pea- 
nuts at  Enterprise  in  April  and  May,  191S. 
As  we  have  said,  the  time  of  delivery  was 
by  correspondence  from  time  to.  time  extend- 
ed, and  these  extensions  covered  tbe  latest 
of  the  times  inquired  about  and  the  move- 
ment of  the  market  was  upward.  One  wit- 
ness spoke  of  the  price  of  North  Carolina 
peanuts,  and  objection  is  taken  to  his  testi- 
mony on  that  account'  Whether  the  question 
called  for  the  discrimination  between  Caro- 
lina and  North  Carolina  peanuts,  and  wbetli- 
er  there  Ui  a  difference  between  Carolina  and 
North  Carolina  peanuts,  the  record  does  not 
Inform  us  nor  do  we  know  judicially,  for 
aught  we  know,  the  witness  qioke  of  tbe 
kind  of  peanuts  mentioned  in  the  contract 
And  so,  too,  for  aught  we  know,  a  statement 
as  to  peanuts,  without  more,  may  very  prop- 
erly be  held  to  intend  the  "average  general 
run"  of  peanuts. 

[9]  Defendants  objected  to  the  letter  of 
March  12,  1918,  on  the  ground  that  it  was  in- 
competent, immaterial,  and  irrelevant  This 
letter  was  not  competent  to  prove  that  the 
carload  of  peanuts  to  whlcb  it  referred  wu 
"damaged  and  mixed"  or  "bad  stodt"  There 
was  competent  evidence  that  this  carload 
was  damaged  and  mixed,  and  plaintiffs  Iiad 
rejected  It  on  Its  arrival  at  Suffolk,  and  it 
was  their  duty  to  notify  defendants  of  tbe 
fact  and  the  reasons  for  It,  to  tlie  end  ihat 
defendants  might  thereafter  act  advisedly 
with  reference  to  further  disposition  of  tbe 
peanuts ;  at  least  a  very  strong  presumpdoo 
that  the  peanuts  measured  up  to  tite  stand- 
ard of  the  contract  would  have  arisen  ont 
of  plaintUta'  silence.  Plaintiffs  were  enti- 
tled to  exclude  a  condnsion  of  that  character, 
and  proof  of  this  letter  legitimately  served 
tliat  purpose.  If  defendants  apprehended  a 
misapprehension  of  Its  true  and  lawful  pnr- 
pose,  Its  effect  should  have  been  limited  by 
instructions. 

Defendants'  requested  general  charge  as 
to  count  4  was  based  upon  an  alleged  vari- 
ance our  consideration  of  which  has  already 
been  stated.  The  charge  waa  properly  re- 
fused. 

There  is  no  merit  in  the  appeal  and  tbe 
Judgment  must  be 

Affirmed. 

ANDERSON,  C  3^  and  McCLELLAN  and 
GARDNER,  JJ.,  ooncnr. 
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BUTLER  St  tl.  V.  FULLER  at  d.    (8  DIv.  74.) 

(Supreme  Court  of  Alabama.    May  20,  1920.) 

1.  ParUtion  «=9ll4(4)— Coart  ahoild  exorolu 
Mutlon  In  fixing  attoniey's  faes. 

The  trial  court  should  ezerciae  the  great- 
est caution  that  no  injustice  be  done  in  fixing 
allowance  of  attorney's  fees  in  suits  for  parti- 
tion. 

2.  Partition  «=3ll4(4)— Attomjey'*  feat  ao- 
quleaoed  In  not  ao  exoesslve  aa  roqolra  ra- 
versal. 

Fees  allowed  solicitor  for  complainanta  in 
a  suit  for  sale  of  surface  rights  for  division 
among  Joint  owners,  in  view  of  the  circumstanc- 
es, including  the  acquiescence  of  the  parties, 
k«tci  not  so  objectionable  or  unreasonable  as 
to  call  for  reversal  of  decree  for  complainants 
wherein  they  were  fixed. 

Appeal  frcHD  Clnnilt  Court,  Oallnum  Coun- 
ty;  O.  Kyle,  Judge. 

BiU  by  Asa  B.  Fuller  and  others.  Individ- 
ually and  as  executors,  against  B.  B.  Butler 
and  another,  for  the  sale  of  surface  rights 
for  dlyision  among  Joint  owners.  From  de- 
cree granting  relief,  respondents  appeaL  AI- 
flrmed. 


AiH)eUees  filed  the  Mil  In  this  cause  against 
the  appellants,  seeking  a  sale  of  the  surface 
rights  in  100  acres  of  land  and  the  mineral 
rights  in  440  acres  situated  In  Cullman  coun- 
ty for  division  among  the  parties  to  the  suit 
as  tenants  in  common.  Xhe  complainants 
owned  a  one-third  interest  in  the  property, 
and  the  two  respcmdents  the  remaining  in- 
terest. 

The  respondents  were  represented  by  coun- 
sd.  who  first  filed  demurrer  to  the  bill,  which 
was  overruled.  One  at  the  complainants 
was  register  of  the  court,  and  upon  applica- 
tion by  solicitor  for  complainants  a  special 
register  was  appointed  by  the  chancellor. 
After  the  ruling  on  the  demurrer  the  re- 
spondents filed  their  answer,  on  October  20, 
1919,  setting  up,  among  other  things, .  that 
the  land  could  be  equitably  divided  without 
a  sale.  Thereafter,  on  November  1st,  upon 
application  of  complainants'  solicitor,  the 
oral  examination  of  certain  witnesses  sought 
to  be  examined  by  the  complainants  was 
ordered  by  the  special  register  to  be  held  on 
November  8th  following,  notice  of  which 
was  served  upon  counsel  for  respondents 
residing  in  Jefferson  county.  On  November 
7th,  the  day  previous  to  the  examination, 
respondents  withdrew  the  answer  thereto- 
fore filed,  and  in  lieu  thereof  filed  an  an- 
swer, admitting  the  averments  of  the  bill. 

The  witnesses  were  examined  on  November 
8th,  pursuant  to  the  order  previously  Issued, 
and  the  averments  of  the  bill  duly  proved. 
Asa  B.  Seller,  one  of  the  ccHnplainants,  and 
the  regular  register  in  chanceir  for  the 
court,  testified  on  this  examination  that  he 
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was  familiar  with  the  taea  diargad  fi>r  serv- 
ices rendered  In  causes  of  this  character 
In  that  court,  and  that  the  reasonable  aain 
would  be  a  certain  parentage  of  what  the 
land  would  bring  at  a  sale.  Two  other  wit- 
nesses were  also  examined  ap<m  this  ques- 
tion, bo'th  of  whom  are  practldng  attorneys 
at  that  bar,  and  they  likewise  testified  that 
a  certain  percentage  of  the  amount  bcought 
at  the  sale  would  be  a  reasonaUe  fee  to  be 
allowed  c<»nplal]iants'  solleltor  for  the  prose- 
cation  of  this  suit. 

The  cause  was  submitted  for  final  decree 
upon  pleadings  and  proof  as  noted,  and  the 
land  ordered  sold  for  division  as  prayed. 
In  this  decree  It  was  ordered  that  the  special 
register  retain  out  of  the  proceeds  of  sale  the 
costs  and  expenses  of  the  sale,  including 
the  amount  of  attorney's  fee  as  proven  by 
said  witnesses,  and  the  register  ordered  to 
report  his  action  to  that  term  of  court, 
said  report  to  lie  over  for  five  days  for  ex- 
ception or  objecticcks;  all  other  questions 
being  reserved  until  the  coming  in  of  said 
report  This  decree  was  rendered  November 
18,  1919. 

On  December  16,  1919,  the  legists  made  a 
special  report  showing  a  sale  of  the  land, 
the  sum  for  which  the  some  was  sold,  to 
whcMn  sold,  the  executUm  of  a  deed  to  the 
purdiBsers,  and  the  retention  out  of  the  pro- 
ceeds of  sale  of  the  costs  and  expenses  of 
suit  and  of  the  sale  of  the  land,  which  In- 
cluded the  attorney's  fees  as  testified  to 
and  found  by  the  court. 

On  December  23,  1019,  respondents  by 
their  solicitors  filed  objection  to  that  portion 
of  the  report  of  the  special  register  regarding 
the  attorney's  fees  on  the  ground  that  the 
same  was  excessive.  On  the  same  day  there 
was  filed  a  motion  to  strike  said  objection 
upon  the  ground  that  it  came  too  late,  and 
other'  grounds  not  necessary  to  mention.  No 
acti(Hi  was  taken  upon  said  motion,  and  on 
February  23,  1920,  respondents  withdrew 
their  obJecti<m  to  the  report  of  the  special 
register.  On  February  24,  1920,  the  special 
register  filed  a  supplemental  report,  setting 
forth  the  foregoing  proceedings,  showing  that 
he  had  distributed  the  proceeds  of  sale  In  ac- 
cordance with  the  decree  of  the  court  On 
March  8,  1820,  the  court  entered  a  further 
order,  approving  and  confirming  the  sale  of 
the  lands  and  the  report  of  distribution  of 
the  proceeds  thereof.  Be^ondents  prosecute 
this  appeal. 

Percy,  Bennos  &  Burr,  of  Blrmln^bam, 
for  appellants. 
F.  £.  St.  John,  of  Cullman,  for  appellees. 


GARDNER,  J.  AppeUants  sedt  a  reversal 
of  the  decree  of  the  court  below  only  upon 
the  question  of  the  excessiveness  of  the  fee 
allowed  for  complainants'  solicitor.  It  is 
Insisted  that,  while  the  evidence  of  the  attwr- 
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neya  testlfyliig  In  the  cause  Is  without  dis- 
pute, the  fee  allowed  was  a  reasonable  and 
proper  sum  as  custonrarlly  charged  for 
services  of  snch  nature,  yet  this  was  not 
binding  upon  the  court,  citing  Lee  v.  Lomax, 
219  111.  218,  76  N.  E.  377;  Dlnkelspld  ▼. 
Pons,  119  La.  236,  43  South.  1018;  liUy  v. 
Robinson,  106  Ark.  571,  153  S.  W.  820,  and 
a  vigorous  attack  Is  made  In  argument  here 
presented  upon  the  amount  of  the  fee  upon 
the  ground  of  excesslveness. 

[1]  That  the  services  of  counsel  for  com- 
plainants were  for  the  benefit  of  the  common 
estate,  and  properly  payable  out  of  the  funds 
from  the  proceeds  of  sale  under  the  provi- 
sions of  section  3010  of  the  Code  of  1907,  Is 
not  questioned,  but  only  the  amount  thereof 
as  being  excessive.  As  said  by  this  court 
In  Bidwell  v.  Johnson,  191  Ala.  105,  67  South. 
885,  the  trial  court  should  ezerdse-the  great- 
est caution  in  fixing  allowance  of  attorney's 
teea  in  matters  of  this  (diaracter,  that  no 
Injustice  be  done;  but  at  the  same  time  the 
wording  of  the  statute  has  clearly  Indicated 
that  much  must  be  left  to  sound  Judicial 
discretion. 

[2]  We  may  concede  for  the  purpose  of 
this  case  much  of  the  argument  of  counsel 
for  appellants,  and  that  neither  this  court 
nor  the  court  below  will  be  necessarily  bound 
by  the  opinion  evidence  presented  in  the 
cause ;  yet  we  are  not  persuaded  that  under 
the  circumstances  here  presented  the  decree 
should  be  disturbed.  The  witnesses  were 
examined  In  regular  form,  after  due  notice 
given  counsel  for  respondents,  and  the  testi- 
mony regularly  taken  and  proof  made  with- 
out dispute  as  to  the  proper  allowance  to 
be  paid  the  solicitor  for  complainants  for  his 
services  in  the  cause.  Respondents  did  not 
question  this  proof  at  that  time  or  subse- 
quently, offering  no  testimony  to  the  con- 
trary, and  when  the  final  decree  was  render- 
ed recognizing  this  amount  as  a  proper  diarge 
for  solicitor's  fees,  no  objection  seems  to 
have  been  made  thereto,  or  att^npt  to  have 
a  reconsideration  of  that  question  by  the 
court.  A  sale  of  the  property  was  had  un- 
der the  decree.  The  report  of  the  register 
was  confirmed  and  the  proceeds  distributed 
before  any  objections  were  filed  by  respond- 
ents to  the  allowance  of  this  fee  as  excessive. 
The  objections  filed  do  not  aK>ear  to  have 
been  brought  to  the  attrition  of  the  court, 
and  were  subsequently  withdrawn.  All  the 
parties  to  this  cause  were  sul  Juris;  the 
interest  of  no  minor  being  Involved.  The 
proceedings  in  the  cause  as  above  outlined 
clearly  indicated  to  the  trial  court  that  If 
the  amount  of  cmnpensatlon  to  be  allowed 
the  solicitor  for  complainants  had  not  been 
agreed  upon,  it  was  at  least  acquiesced  In 
and  considered  unobjectionable. 

In  reviewing  the  trial  court  upon  this 
question  of  tact,  a  matter  in  whidt  much 


discretkm  was  Tested  In  ttie  court,  fbJs 
court  should  also  prudently  exercise  a  de- 
gree of  discretion;  and,  while  we  do  not 
wish  to  be  considered  as  having  approved 
the  amount  allowed  in  this  particular  case 
as  upon  an  original  consideration  thereof, 
yet  under  the  drcumstanoes  shown  above 
we  are  of  the  opipion  the  decree  in  this 
respect  should  not  now  be  disturbed,  and  the 
same  will  therefore  be  accordingly  affirmed. 
Affirmed. 

ANDERSON,    O.    J,,    and    SAXBB    and 
BROWN  33-  concur. 


(XM  AIa.29g> 
FOLMAR  V.  BEALL  «t  al.    (4  DIv.  848.) 

(Supreme  Court  of  Alabama.    April  22,  1920. 
Rehearing  Denied  May  27,  1920.) ' 

1.  Vendor  and  purchaser  4=>2e5(2)— Redtal 
of  outstaBding  note  notice  of  vendor's  liaa. . 

The  recital  in  a  deed  of  an  outstanding  note 
for  the  purchase  money  carried  notice  of  the 
vendor's  lien  to  all  persons  claiming  as  pur- 
chasers. 

2.  Coatraets  «S3273— Resdssioa  aiust  ka  la 
toto. 

Where  a  contract  la  rescinded.  It  most  be 
rescinded  in  toto. 

3.  Pledges  9=338— Transfer  of  note  carries  oel- 
lateral,  but  same  nay  be  withheld. 

While,  in  general,  the  transfer  of  a  note 
passes  to  the  transferee  the  right  of  the  trans- 
feror in  collateral  held  as  security,  and  the 
same  rule  is  applicable  to  the  assignment  of  a 
debt,  yet  the  parties  may  agree  otherwise  and 
the  assignor  reserve  the  ct^teraL 

4.  Fraudulent  conveyances  4=3315(1) —  Deei- 
sion  held  not  to  vest  osmplalnant  with  any 
rights  la  a  note. 

Where  complainant,  who  acquired  a  debtor's 
stock  of  goods  and  gave  his  note  to  a  creditor, 
filed,  in  a  suit  by  the  creditor  attacking  a  con- 
veyance and  setting  up  nonpayment  of  the  note, 
a  cross-bill,  which  asserted  complainant  was  en- 
titled to  the  delivery  of  a  vendor's  lien  note 
received  by  the  creditor  as  collateral,  which 
was  dismissed,  and  the  appellate  court  reversed 
the  decree,  merely  ordering  that  the  creditor 
first  ezbanst  his  remedy  against  the  vendor's 
lien  note,  such  decision  was  in  no  sense  an 
adjudication  giving  complainant  any  right  or  ti- 
tle to  the  vendor's  lien  note. 

5.  Pledges  «=944— Settlement  held  to  have  dis* 
charged  vendor's  lien  note. 

Where,  to  enable  a  firm  to  obtain  credit, 
one  member  conveyed,  to  it  lands,  taking  bock 
a  vendor's  lien  note  which  was  pledged  for 
firm  debts,  held  that  transactions  between  the 
creditor  and  others  operated  as  a  discharge  of 
the  note,  so  that,  though  the  creditor  still  bdd 
it,  be  bad  no  enforceable  rights  therein  wbidi 
he  conld  pass  to  an  assignee. 
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6.  Aivars*  poMaMloi  <s=960(4)  —  Disavowal 
neeessary,  where  possession  Is  ii  privity  wttb 
title  of  rigirtfui  owner. 

When  the  oripnal  possession  of  the  holder 
of  land  is  in  privity  with  the  title  of  the  tight- 
ftd  owner,  in  order  to  enable  mich  holder  to 
avail  himself  of  limitations,  nothing  short  of  an 
open  and  explicit  dissTowal  and  disdaimer  of 
holding  that  title  and  assertion  of  title  in  him- 
self will  satisfy  the  law,  though  if  a  mortgagor 
or  vendor  in  possession  sells  to  a  third  per- 
son he  may  hold  it  adversely  to  the  mortgagee 
or  vendee,  since  every  trustee  may  repndiate 
his  trust. 

7.  Champerty  and  malntenanes  «=>e(l)  — 
Transfer  of  vendorfs  lien  note  held  champer- 
tons. 

A  transfer  of  a  vendor's  Uen  note  by  a 
creditor  after  settlement,  so  that  the' creditor 
no  longer  was  entitled  to  enforce  it,  for  the 
sole  consideration  that  the  transferee  pay  one- 
fourth  of  any  recovery  he  might  obtain,  Is. 
champertous. 

Appeal  from  Circuit  Court,  Crenshaw 
County;  A.  E.  Gamble,  Judse. 

Bill  ty  George  A.  Folmar  against  J.  H. 
Beall  and  others,  to  declare  and  enforce  a 
vendor's  Hen  upon  certain  real  estate.  Vrom 
a  decree  for  respondents,  complainant  ap- 
peals.   Affirmed. 

See,  also,  75  South.  172. 

The  fftcts  Boffldently  appear  from  th« 
opinion  of  the  court. 

W.  A.  Gnnter  and  J.  X  Mayfleld,  botti  of 
Montgomery,  for  appellant. 

F.  B.  Bricken,  of  I/uveme,  and  Powell  ft 
Hamilton,  of  Greenville,  for  appellees. 

SATBB,  J.  [1]  In  1894  Beall  &  Coston,  a 
partnership  composed  of  J.  W.  BeaU  and 
T.  W.  Coston,  the- latter  now  deceased,  were 
beginning  a  general  mercantile  business  at 
Lnveme  In  Crenshaw  county.  Beall  was  in- 
debted to  the  Lehman-Durr  Company,  a  cor- 
poration doing  bucrlness  at  Montgomery. 
BeaU  ft  Coston  needed  fimds  and  to  raise 
them,  Beall,  who  owned  two  lots  on  the  main 
business  street  of  the  town,  conveyed  them 
to  Beall  ft  Coston,  taking  a  promissory  note 
for  the  sum  of  $7,600.  The  deed  contained 
a  recital  that  grantor  did  grant,  bargain, 
sell,  confirm,  and  convey  the  said  lots  "for 
and  in  consideration  of  the  purchase-money 
note  of  Beall  &  Coston,  dated  April  2,  1894, 
and  due  November  1,  1894,  for  the  sum  of 
seventy-flve  hundred  dollars,"  etc.  This  re- 
cital of  an  outstanding  note  tor  the  purchase 
money  carried  notice  of  the  vendor's  lien 
to  all  persons  claiming  as  purchasers.  Short- 
er V.  Frazler,  64  Ala.  74 ;  Overall  v.  Taylor, 
99  Ala.  12,  11  South.  738.  Coston  pledged 
the  note  with  the  Iiebman-Durr  Company 
as  collateral,  primarily  to  secure  Beall  ft 
Ooston's  note  of  even  date  for  $S,500,  and 


perhaps  to  secure  the  personal  Indebtedness 
of  J.  W.  Beall  thou^  this  last  fact  Is  only 
Important  in  an  evidential  way,  as  will  later 
appear.  The  lots,  through  various  mesne 
conveyances,  found  their  way  Into  the  own- 
ership of  defendants  J.  H.  and  Dul:e  Beall, 
sons  of  J.  W.  Beall.  So  far  as  concerns  the 
legal  title  to  the  note,  the  Lebman-Durr  Com- 
pany was  dissolved  according  to  the  statute 
in  such  cases  made  and  provided,  and  at  a 
sale  of  its  assets  I^ee  H.  Weil,  as  trustee 
for  Ldmian,  became  the  purchaser.  April 
23,  1914,  Well  assigned  said  note  to  appellant, 
stipulating  that  appellant  should  pay  to  him 
one-fourth  of  any  net  sum  he  might  be  able 
to  collect  thereon.  No  other  consideration 
passed  from  appellant  to  Well.  This  bUl, 
to  enforce  an  alleged  vendor's  lien,  was  filed 
by  appellant  on  October  8,  1914.  On  final 
hearing  on  pleading  and  proof  the  circuit 
Judge,  sitting  in  equity,  dismissed  the  bill. 
Appellant's  right  to  maintain  a  suit  on  the 
note  is  affected  by  some  further  facts  whidi 
should  be  stated.  In  the  fall  of  1894  Beall 
ft  Cbfiton  8(dd  their  stock  of  goods  to  ap- 
pellant, and  shortly  thereafter  the  Iiehman- 
Durr  Company  filed  a  bill  against  the  par- 
ties to  that  sale,  averring  tliat  it  had  beat 
made  in  fraud  of  creditors.  That  suit  was 
settled  between  the  parties  June  12,  1896, 
app^ant  giving  his  notes  aggregating  $3,733.- 
71,  and  T.  W.  Coston  his  for  $2,271,  to  se- 
cure the  Indebtedness  of  appellant  and  Beall 
ft  Coston  to  the  Lehman-Durr  Company,  the 
company  agreeing,  as  appellant  states  the 
case,  to  transfer  to  appellant's  son  for  aiK 
peQant's  benefit  all  evidences  of  debt  held 
by  it  against  Beall  ft  Coston.  October  16, 
1897,  the  Lehman-Durr  Company  filed  their 
bill  Ui  the  chancery  court  of  Crenshaw 
against  J.  W.  Beall  and  T.  W.  COston,  aver- 
ring that  the  note  of  April  27,  1894,  supra, 
had  been  transferred  to  it  as  collateral  se- 
curity, first,  fOr  the  payment  of  an  indebt- 
edness of  Beall  ft  Coston,  and,  ,aeooiidly, 
for  the  payment  of  an  individual  indebted- 
ness of  J.  W.  BeaU,  that  said  note  was  un- 
paid, and  praying  that  the  property  here  In 
suit  be  sold  to  satisfy  the  vendor's  lien  which 
It  claimed.  It  was  further  averred  that  the 
Savannah  Guano  Company,  then  In  posses- 
sion, (daimed  an  Interest  In  the  property,  and 
it  was  made  a  party  defendant.  Pending 
that  cause,  the  Lehman-Durr  Company,  July 
19,  1898,  filed  in  the  chancery  court  of  Cren- 
shaw another  bill  against  the  appellant  and 
his  children,  averring  that  appellant's  notes 
for  $3,733.71  remained  unpaid,  and  praying 
that 'the  conveyance  of  his  lands,  which  ap- 
pellant had  made  to  his  children,  be  set  aside 
and  the  lands  subjected  to  the  payment  of 
the  notes.  Appellant  in  this  last-mentioned 
cause,  S^tember  16,  1901,  filed  an  amended 
cross-bill,  in  which  he  recited  the  tranaao- 
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tion  In  wtilcb  he  bad  exeeated  hia  notes, 
averring  that  the  Lebman-Durr  Company,  In 
consideration  thereof  bad  agreed  to  trans- 
fer and  assign  to  him  the  $7,500  note  here 
In  question,  together  with  all  collaterals  held 
for  the  security  of  said  note,  and  did  trans- 
tei  and  assign  to  him  "certain  notes,  ac- 
counts and  evidences  of  debt  due  or  to  be- 
come due  to  said  Beall  &  Coston,"  hdd  by 
the  company  as  collateral  to  the  Indebtedness 
of  Beall  &  Goston,  but  not  the  $7,500  note 
aforesaid;  that  the  Lehman-Durr  Company 
falsely  represented  that  said  note  was  held 
by  it  as  collateral  security  for  the  individual 
indebtedness  of  J.  W.  Beall,  but  not  as 
security  for  the  Indebtedness  of  Beall  &  Cos- 
ton,  and  that,  relying  upon  that  representa- 
tion he  had  executed  the  note  upon  which  he 
was  sued.  Further,  appellant  in  his  cross- 
bill averred  tbat  the  Lehman-Durr  Company 
on  its  blU  of  October  16,  1897,  had  obtained 
a  decree  condranning  the  lots  in  question  to 
the  satisfaction  of  its  alleged  vendor's  lien. 
!rhe  prayer  of  ai^>ellant's  cross-bill  was  that 
his  notes  for  $3,733.71  be  canceled,  or  that 
the  $7,500  note  be  transferred  to  him  on  pay- 
ment of  the  notes  for  $3,733.71,  or  that  the 
Iiehman-Durr  Company .  be  required  first  to 
exhaust  the  securl^  of  the  said  $7,500  note 
and  apply  the  proceeds  to  the  satisfaction  of 
his  notes  before  proceeding  farther  against 
him.  There  was  a  decree  in  that  cause,  which 
was  reviewed  in  147  Ala.  472,  41  South.  750. 

[2,  S]  Appellant  in  the  present  cause  is  con- 
tent to  dispose  of  the  litigation  commenced 
on  July  19,  1898,  by  saying  that  thereby  he 
got  a  decree  settling  his  right  to  the  note 
for  $7,500,  citing  Folmar  v.  Lehman-Durr  Co., 
147  Ala.  472,  41  South.  750.  That  would  be 
a  highly  Important  statement.  If  true;.  It 
.  would  establish  his  legal  and  equitable'  right 
to  the  note  formally  transferred  to  him  by 
Weil  on  April  23,  1914.  But  the  decree  in 
that  cause  established  no  such  ownership  in 
appellant  Notwithstanding  the  chancellor 
had  sustained  a  demurrer  to  the  present  ap- 
pellant's cross-bill  In  that  case,  he  was  of 
opinion,  and  so  stated,  that  the  cross-bill 
was  Incapable  of  amendment,  and  tbat  he 
would  consider  it  as  strtckaa,  and  proceed 
to  a  final  decree  on  the  pleadings  and  evi- 
dence, whldi  had  been  taken  without  wait- 
ing to  afford  an  opportunity  to  amend,  citing 
KUgore  V.  Bedmlll,  121  Ala.  485,  2S  South. 
766.  And  so  he  did.  It  Is  true  that  the 
opinion  of  the  court  on  the  appeal  which 
followed  speaks  of  the  effect  of  the  evidence ; 
tmt  Its  statemoit  of  the  effect  of  Its  ruling 
was  In  this  language: 

"This  case  will  therefore  be  reversed,  in  or- 
der that  the  chancery  court  may  require  the 
complainant  [the  Lehman-Durr  Company]  to 
give  the  respondent  Geo.  A.  Folmar  the  bene- 
fit of  said  collateral  by  requiring  it  to  exhauat 
the  $7,600  before  collecting  from  him  any  part 
of  the  debt  of  Beall  &  Coston  tbat  is  included 
in  the  amount  claimed  under  tiie  original  bflL" 


I  The  farther  history  of  Qm  crosa-btU  In 
that  cause  is  not  siwwn  by  the  reooid  In 
this.  If  there  were  farther  proceedings,  we 
can  only  aasome  that  they  were  had  In  ac- 
cordance with  the  opinion  and  decree  of 
this  court  Whatever  else  the  court  may 
have  decreed,  it  could  not  cancel  the  note 
whioih  appellant  had  executed  without  Ipso 
facto  destroying  his  alleged  right  to  the  note 
for  $7,600,  for  if  the  contract  of  comi^omlse 
and  settlement  between  appellant  and  the 
Lehman-Durr  Company  was  to  be  rescinded 
at  all,  then  on  Inflexible  principle  It  must 
have  been  rescinded  In  toto.  Nor  could  the 
court,  on  the  evidence,  have  decreed  a  trans- 
fer of  the  $7,500  note  to  app^ant  The  evi- 
dence, including  tihat  of  appellant,  Is  plain  to 
the  the  effect  that  the  $7,500  note  was  the 
subject  of  consideration  between  the  parties 
to  the  settlement,  that  appellant  was  given 
to  understand  that  he  could  not  have  it 
among  the  collateral  securities  then  deliver- 
ed to  him,  and  that  appellant  contracted  up- 
on the  express  theory  and  basis  that  he  was 
not  to  get  it  In  general,  of  course,  the  trans- 
fer of  a  note  passes  to  the  transferee  the 
right  of  the  transferor  in  c(dlateral  held  for 
Its  security,  and  the  mere  fact  that  the  col- 
lateral is  not  delivered  to  the  transfeiee 
will  not  deprive  the  latter  of  his  interest, 
because  the  original  pledgee,  after  selling  the 
note,  holds  the  collateral  as  agent  or  trustee 
for  his  transferee.  But,  as  was  said  ta  Ala- 
bama Warehouse  Go.  v.  Jones,  62  Ala.  S50, 
the  pledgee  of  collateral  carves  out  by  his 
own  contract  security  for  his  own  protection, 
and  while  he  eannot  hold  an  interest  In  col- 
lateral, pledged  to  secure  a  certain  d^t  only, 
after  be  has  disposed  of  the  debt,  it  by  no 
means  foUows  that  he  must  dispose  of  the 
collateral  along  with  the  debt,  even  thou^ 
he  holds  it  to  secure  no  other  debt;  for 
while  the  rule  in  question  affects  property 
rights  as  between  the  ecrilateral  debtor  and 
the  transferee,  It  does  not  Impair  the  ordi- 
nary rules  of  contract  law.  Hence  a  more 
complete  statement  of  the  rule  is  that,  the 
security  being  the  mere  inddoit  of  the  in- 
debtedness, an  assignment  of  the  debt  passes, 
the  title  in  the  pledge  to  the  assignee  of 
the  debt,  unless  the  parties  agree  othongrise. 
Hawkins  v.  Fourth  Nat  Bank,  150  Ind.  117. 
48  N.  E.  967,  where  adjudicated  cases  and 
leading  text-writers  are  dted.  It  fbllows, 
therefore,  that  the  Lehman-Durr  Company's 
retention  of  the  $7,500  note.  In  the  drcum- 
stances,  offended  against  no  right  of  appe- 
lant, and  that  It  could  not  be  decreed  to 
him  without  the  Judicial  Invention  «t  a  con- 
tract for  the  partles.- 

W  And  It  is  certain  at  any  rate  that  there 
is  no  proof  of  a  degree  puriwrting  to  vest  in 
this  appellant  any  right  or  title  in  or  to  the 
$7,500  note,  and  that  the  Lehman-Durr  Com- 
pany continued  thereafter  to  claim  and  ex- 
ercise ownership  of  that  note.   Tb«  roUng  in 
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Folmar  t.  Iiehman-Durr  Co.,  14T  Ala,  472, 
41  Sootb.  760,  tbon^  It  be  accepted  as  a 
decree,  had  no  effect  upon  the  company's 
title  to  the  note ;  Its  only  effect  was  to  limit 
the  right  of  the  company  to  prosecute  Its 
action  against  this  appellant  on  his  notes  for 
13,733.71,  requiring  the  company  first  to  ex- 
haust its  remedy  against  the  note  for  $7,500. 
That  was  the  utmost  relief  possible  under 
the  opinion,  and  perhaps  the  ntmost  relief 
Conceivable  In  equity. 

16]  Reverting  now  to  the  bill  filed  by  the 
Lehman-Durr  Company  on  October  16,  1897, 
to  enforce  a  vendor's  lien  on  the  property 
here  in  question  for  the  $7,500  note,  there 
was  on  November  11,  1899,  a  decree  In  ac- 
cordance with  the  prayer  and  an  order  for 
a  reference  to  ascertain  the  amount  due  to 
the  Lehman-Dnrr  Ciompany  on  the  note.  But 
that  decree  of  reference  was  never  excnted, 
and  on  July  21,  1906,  that  cause,  so  far  as 
the  court  was  concerned,  was  brought  to  a 
conclusion  by  a  notation  on  the  docket, 
"This  cause  Is  settled  as  per  agreement  on 
file."  The  agreement  has  disappeared  along 
with  the  rest  of  the  file,  and  of  the  agree- 
ment at  least  no  record  was  made.  Appel- 
lant In  argument  has  treated  tills  as  a  cir- 
cumstance of  suspicion  against  appellees  and 
their  witness  J.  W.  Beall.  The  intimation 
Is  that  Beall,  or  some  one  else  interested  in 
the  defense,  abstracted  the  agreement  from 
tbe  file  in  order  to  conceal  its  contents.  It 
Is  not  necessary  to  charge  any  one  with  an 
unlawful  abstractian  of  the  agreement;  but 
it  does  seem  that,  if  the  dlsapiiearance  of  tibe 
paper  must  be  attributed  to  any  of  the  par- 
ties, or  any  one  in  their  interest,  as  a  specu- 
lation founded  ui>on  the  theory  that  human 
conduct  Is  Influenced  by  Interest,  we  would 
need.  In  giving  direction  to  suspicion,  to 
know  the  purport  of  the  document  As  the 
matter  stands,  it  can  only  be  supposed  that 
the  agreement  bad  some  reasonable  rele- 
vancy to  the  issue  in  controversy,  and  meas- 
urably reflected  the  circumstances  out  of 
which  it  arose.  In  that  case  the  Lehman- 
.  IXuT  Oomi>any  had  a  decree  declaring  a  ven- 
dor's lien,  and  the  only  open  question  was  as 
to  the  amount  of  It.  Appellant  was  not  a 
party  to  that  cause,  nor  was  he  a -party  to  the 
agreem^tt  by  which  it  was  settled,  nor  Is 
the  agreement  pleaded  as  res  Judicata.  But 
the  title  to  the  $7,500  note  was  in  the  Iieh- 
man-Durr Company — a  fact  that  had  not 
t>een' denied  by  this  appellant  in  his  cross-bill 
in,  the  cause  of  the  Leimian-IHirr  Oo.  v. 
F<dmar  and  his  children,  but  which,  rather, 
hev  In  one  aspect  of  his  bill  at  least,  recog- 
BlMd  by  necessary  legal  inference  and  In- 
sisted vpaa  MM  a  basis  of  relief — and  the 
parties  to  the  cause  in  which  the  agreement 
was  made  were  competent  to  dispose  of  the 
VMidor's  Hen  in  question,  and,  under  the 
opinion  which  tills  appellant  had  from  this 
court  la  fiAmut  r,  laehnum-Dnxr  Co,  147 
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Ala.  472,  41  Sooth.  750,  tt  was  incumbent 
on  the  Lefaman-Durr  C<Hnpany  to  foreclose 
the  lien  before  it  could  proceed  against  ap- 
pellant for  his  Ind^tedness  to  it,  which,  it 
seems,  he  still  owes.  The  principal  witness 
for  appellees  has  involved  himself  in  some 
statements  which  must  be  accepted  with  re- 
serve. He,  however,  is  not  singular  in  that 
respect.  Still,  upon  the  evidence  as  a  whole 
we  find  no  reason  to  doubt  that  In  satisfac- 
tion of  the  vendor's  Hen  there  asserted  the 
Savannah  Guano  Company,  which  was  in 
possessim  claiming  the  property  under  a 
mortgage  and  by  purchase  at  a  sale  under 
execution  issued  out  of  the  federal  court 
against  Beall  &  Coston,  paid  the  IJehman- 
Durr  Company  $1,600,  and  that  afterwards 
J.  W.  Beall  paid  the  Guano  Company  $3,000 
to  cover  the  amount  paid  to  the  Lehman- 
Durr  Company,  and  as  well  the  amount  he 
owed  the  Guano  Company,  in  consideration 
whereof  he  became  again  the  owner  of  the 
property  which  he  afterwards  conveyed  to 
Walker  and  King,  through  whom  these  ap- 
pellees claim.  No  attack  is  made  upon  the 
good  faith  of  that  litigation  or  the  settement 
thereof,  and  it  seems  necessary  to  hold  that 
as  a  reanlt  the  Lehman-Durr  Company  there- 
after had  no  right,  title,  or  interest  in  the 
$7,600  note  or  the  lien  for  security  of  the 
same  which  it  could  assign  to  any  one. 

[8, 7]  In  Beall  v.  Folmar,  76  South.  172,  it 
was  ruled,  on  demurrer,  that  the  averments 
of  the  bill  In  tills  cause  did  not  show  appel- 
ant's  cause  of  action  to  be  barred  by  lapse 
of  time.  In  the  evidence  It  appeared  that 
Beall  and  those  claiming  under  him,  includ- 
ing these  app^eee,  have  been  continuously 
in  possession  in  the  active  exercise  of  owner- 
ship since  the  date  of  the  conveyance  and 
note  upon  which  the  claim  of  a  vendor's  lien 
is  based,  nearly  20  years  prior  to  the  filing 
of  the  bill  In  this  cause.  It  may  be  that  this 
possession  did  not  measure  up  to  the  rule 
which  holds  that  "Where  the  original  pos- 
session by  the  holder  of  land  is  in  privity 
with  the  title  of  the  rightful  owner,  in  order 
to  enable  such  holder  to  avail  himself  of 
the  statute  of  limitations,  nothing  short  of 
an  open  and  explicit  disavowal  and  disclaim- 
er of  holding  under  thai  tlUe,  and  assertion 
of  title  in  himself  brought  home  to  the  other 
party,  wlU  satisfy  the  law"  (Zeller's  Lessee 
V.  Eckhert,  4  How.  289.  11  L.  Bd.  979),  though 
it  is  conceded  that,  if  the  mortgagor  or  ven- 
dor In  possession  sells  to  a  third  person,  as 
did  the  Guano  Company  In  this  caae,  he  may 
hold  adversely  to  the  mortgagee  or  vendee, 
since  every  trustee  may  repudiate  his  trust 
Bvans  v.  Falrcloth-Byrd  Mer.  Co.,  165  Ala. 
176,  51  South.  785,  21  Ann.  Cas.  1164  Still, 
in  the  settlement  in  which  appellant  gave 
his  notes  for  $3,733.71,  In  1896,  he  bad  no- 
tice that  the  Lehman-Durr  Company  held 
the  $7,600  note  as  security  for  the  Ind^ted- 
Mw  due  to  It  by  Beall  A  Oocton,  and  wa» 
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asserting  a  vendor's  lien  on  that  account  In 
Its  bill  filed  In  1S97,  and  yet,  aside  from  his 
cross-bill,  to  whldi  we  have  referred  In  con- 
nection with  the  opinion  In  Folmar  t.  Leh- 
man-Durr  Co.,  147  Ala.  472,  41  South.  750, 
and  which  afforded  him  no  relief  ezc^t  as 
stated  above,  he  tools  no  measures  to  enforce 
his  alleged  claim  until  the  opportunity  pre- 
sented itself  to  pick  up  the  note  In  the  hands 
of  Weil,  after  which  he  filed  this  bill.  Not 
only  did  appellant  not  have  any  equitable 
Interest  In  the  note,  but  this  long  delay  In 
the  assertion  of  right  tends  strongly  to  sup- 
port the  Inference  that  his  claim  Is  an  after- 
thought Phillips  V.  Adams,  78  Ala.  225.  He 
excuses  this  delay  on  the  ground  that  he  was 
awaiting  the  litigation  over  the  note;  but 
that,  so  far  from  being  an  excuse  for  delay, 
should  have  been  a  stimulus  to  action. 

It  results  from  the  foregoing  considera- 
tions'that  there  existed  no  Interest  In  the 
note  for  $7,500  by  virtue  of  which  Weil, 
or  the  Lehman-Durr  Company  before  him, 
could  have  enforced  a  vendor's  lien.  Well's 
act  of  assignment,  therefore,  vested  no  such 
right  In  appellant  The  ultimate  fact  then 
aK>ear8  to  be  that,  even  though  appellant 
supposed  some  virtue  still  to  inhere  in  the 
note,  or  may  In  fact  have  so  Inhered,  the 
transfer  was  champertous — evidenced  a  spec- 
ulation by  appellant  In  which  he  ventured 
nothing.  However,  he  got  no  more  than  his 
money's  worth. 

The  chancellor's  decree  dismissing  api>el- 
lant's  bill  is  affirmed. 

ANDERSON,  O.  J.,  and  GARDNER  and 
BROWN,  JJ..  concur. 


(204  Ala.  308) 

SOUTHERN  COTTON  OIL  CO.  V.  DOWLINO. 
(4  DIv.  847.) 

(Supreme  Court  of  Alabama.    April  22,  1920. 
Rehearing  Denied  May  27,  1920.) 

i.  Tender  «=>I4(5)— Offer  to  send  check  on 
condition  that  it  would  be  received  as  payment 
is  not  tender. 

In  assumpsit  for  a  balance  claimed  on  ac- 
count, where  defendant's  plea  set  up  a  tender, 
evidence  that  defendant  offered  to  send  plain- 
tiff a  check  for  an  amount  conceded,  if  it  would 
be  received  as  fuU  payment  was  properly 
ezdnded,  as  it  did  not  show  a  tender,  but  was 
a  mere  conditional  proposition,  unaccepted  by 
plaintiff. 

2.  Witnesses  $=»245— Exclusion  of  evidence  al- 
ready Introduced  not  error. 

Where  defendant's  witness  had  twice  tes- 
tified concerning  a  matter,  the  sustaining  of 
plaintiff's  objection  was  not  error. 


3.  Sales  «3»358(6)— Exdnstoa  of  avidenoa  as 
to  dirt  In  peanuts  proper. 

In  an  action  for  an  amount  due  on  accomit 
of  sale  of  peanuts,  where,  under  theory  of  both 
plaintiff  and  defendant,  deduction  was  to  be 
made  for  dirt  evidence  as  to  whether  the  cars 
contained  more  than  the  usual  amount  of  dirt 
was  properly  excluded. 

4.  Sales  ®=>358(2)— EvIdMoe  tMdIng  to  refnte 
claim  of  modification  as  to  prioe  held  admis- 
sible. 

In  an  action  for  the  price  of  peanuts,  where 
defendant  claimed  that  after  samples  were 
taken  from  the  cars  a  lower  price  was  agreed 
upon,  testimony  by  plaintiff  as  to  whether 
he  saw  any  samples  being  made,  which  tended 
to  contradict  defendant's  daim  that  samples 
were  taken  before  the  cars  were  unloaded, 
was  properly  received. 

5h  Tender  «s»29— Wbera  no  evldonoe  af  money 
prolfered,  general  charge  against  plea  proper. 

Where  there  was  no  evidence  of  production 
or  proffer  of  money,  a  general  cliarge  in  favor 
of  plaintiff  in  assumpsit  for  an  account  stated 
is  proper  as  against  a  plea  of  tender. 

6.  AooooBt  stato4  «=s»20(i)~OeaeraI  oiuuis 
proper,  whero  proof  did  not  ooaforn  to 
pleadings. 

In  assumpsit  on  an  account  stated  for  the 
sale  of  peanuts,  where  the  evidence  as  to  con- 
ditional offer  of  payment  did  not  conform  to  the 
offer  of  payment  pleaded,  a  genera]  charge  for 
plaintiff  was  proper. 

Aiqiieal  from  Circuit  Court,  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Assumpsit  by  H.  H.  Dowllng  against  Qie 
Southern  Cotton  OU  Company.  Judgment  for 
plaintUf,  and  defendant  appeals.     Affirmed. 

The  action  is  stated  on  the  common  counts, 
as,  for  an  account  stated,  balance  due  on  ac- 
count and  for  goods,  wares,  and  merchan- 
dise sold.   The  pleas  were: 

(1)  The  genera]  issue. 

(2)  That  the  basis  of  the  account  sued  on  is 
two  carloads  of  peanuts  sliipped  by  the  plain- 
tiff to  the  defendant,  and  defendant  avers -tliat 
it  purchased  from  plaintiff,  and  plaintiff  sold  it 
two  carloads  of  dean,  sound  peanuts  at  and  for 
the  sum  of  $88  per  ton;  that  on  or  about  to  wif 
the  12th  or  14th  day  of  December,  1918^  the 
plaintiff  delivered  to  the  defendant  two  carloads 
of  peanuts,  but  said  i>eanut8  were  not  sound  and 
were  not  clean,  and  tMs  defendant  refused  to 
accept  said  peanuts  on  said  contract ;  that  the 
defendant  and  plaintiff  then  agreed  between 
themselves,  and  plaintiff  sold  and  this  defend- 
ant bought  the  said  two  carloads  of  peanuts, 
free  from  dirt  and  trash,  at  and  for  the  sum  of 
$85  per  ton — it  being  further  understood  and 
agreed  between  the  parties  that  the  defendant 
after  a  more  thorough  investigation  of  the 
quality  of  the  peanuts,  would  allow  or  pay  the 
plaintiff  the  increased  value  of  said  peannts 
up  to  $88  per  ton,  provided  they  were  in  fact 
better  than  the  sample  indicated  from  the 
loaded  car;  that  in  accordance  with  aaid  agree- 
ment the  defendant  unloaded  said  two  can  oa 
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or  about,  to  wit,  th«  21th  iaj  of  December, 
1918;  that  the  actual  net  weight  of  one  of  the 
cars  waa  54,113  pounds,  after  the  proper 
deduction  for  the  dirt  and  trash,  but  the  qnality 
of  said  peanuts  in  said  car  was  not  better  than 
the  sample  had  previously  indicated,  and  this 
defendant  owed  to  the  plaintiff  for  said  first 
car  the  sum  of,  to  wit,  $2,299.80.  Defendant 
further  avers  that  the  second  car  of  said 
peanuts  had,  to  wit,  39,002  pounds  of  peanuts, 
after  allowing  proper  deduction  for  dirt  and 
traah  in  same;  but  this  said  car  was  better  than 
the  samples  indicated,  and  the  defendant  owed 
plaintiff  for  the  said  car  $88  per  ton,  or 
$1,710.06.  This  defendant  has  paid  to  the 
plaintiff,  on  or  about,  to  wit,  the  12th  day  of 
December,  1918^  the  sum  of  $2,000,  and  on 
or  about  the  28th  day  of  December,  1918,  it 
paid  out  for  the  plaintiff  the  sum,  to  wit,  $36.82, 
aa  demurrage  on  said  car,  and  this  defendant 
avers  that  it  owes  the  plaintiff  a  balance  of 
$1,980.86. 

(3)  Defendant  adopts  all  of  said  plea  2  as 
kereinabove  set  forth,  and  makes  the  same  a 
part  of  this  third  plea.  Defendant  further 
avers  that  on  or  about,  to  wit,  the  24th  day 
of  December,  1918,  that  this  defendant  offered 
to  pay  to  the  plaintiff  the  said  balance  due  on 
•aid  cars  of  peanuts,  to  wit,  $1,980.86,  and  that 
plaiotifl  refused  to  receive  the  same  sum.  The 
defendant  now  bring!  the  money  into  court. 

(4)  The  defendant,  tor  answer  to  the  com- 
plaint, safith  tliat  it  tendered  plaintiff  the 
amount  due  him,  to  wit,  $l,9t80.86,  before  this 
action  was  commenced,  and  now  brings  the 
money  into  court. 

(5)  The  defendant,  for  farther  answer  to  the 
complaint,  saith  that  before  this  action  was 
commenced  it  offered  to  pay  to  the  plaintiff  the 
amount  due  to  liim,  to  wit,  $1,960.86,  and  he 
now  brings  the  money  into  court,  and  defend- 
ant avera,  further,  that  the  plaintiff  failed  and 
refused  to  accept  said  sum,  and  notified  the  de- 
fendant that  he  would  not  accept  same. 

Defendant  offered  to  show  by  Bd  Hawkins 
that  he  heard  Ramsey  say  to  DowUng  over 
the  phone,  two  or  three  days  after  the  cars 
were  unloaded,  that  the  cars  had  been  un- 
loaded, and  stated  the  weights  of  the  cars, 
as  shown  by  the  weights  marked  on  each  one 
of  them,  and  also  the  weights  of  the  peanuts, 
after  the  dirt  and  trash  had  been  deducted, 
and  further  heard  Ramsey  tell  Dowllng  that 
he  would  send  check  for  the  peanuts  at  $88 
per  ton  for  the  small  car  and  $85  per  ton  for 
the  large  car,  based  on  the  weight  of  the 
j>eaiiuts  after  the  dirt  and  trash  had  been 
deducted.  The  court  sustained  objection  to 
the  same. 

The  third  assignment  Is  in  sustaining  ob- 
jection to  question  to  the  same  witness: 

"Were  yon  present  and  did  yon  weigh  one  of 
the  cars?" 

The  seventh  assignment  of  error  is  that  the 
court  erred  in  permitting  Mr.  Dowling  to  an- 
swer the  following  question: 

'^id  yon  see  anything  of  any  samples  being 
made  up  there?" 

86  SO.-36 
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Farmer,  Merrill  &  Farmer,  of  Dothan,  for 
appellant. 
Lee  &  Tompkins,  of  Dothan,  for  appellee. 

SATRB,  J.  This  controversy  arose  out  of 
a  sale  of  two  carloads  of  peanuts  by  plaintiff, 
appellee,  to  defendant,  appellant 

[1  ]  There  was  no  error  In  the  exclusion  of 
the  testimony  of  the  witness  Hawkins  as  to 
the  otter  of  Ramsey,  defendant's  bookkeeper, 
by  telephone,  to  pay  plaintiff  for  the  pea- 
nuts according  to  stated  weights  and  at  stat- 
ed prices.  Defendant's  insistence  is  that  this 
testimony  tended  to  support  pleas  2,  3,  and  5, 
and  that,  however  defective  these  pleas  may 
have  been,  they  were  not  tested  by  demurrer, 
and  testimony  in  support  of  them  should  have 
been  rec^ved.  Plea  2  alleged  nothing  more 
than  a  partial  payment,  and  that  the  balance 
due  was  less  than  the  amount  claimed  by 
plaintiff.  Of  course,  the  statement  by  de- 
fendant's agent  had  no  tendency  of  legal  ac- 
count toward  the  establishment  of  that  plea. 
The  trial  court  was  justified  In  treating  pleas 
3  and  6  as  an  appeal  in  some  sort  to  the  law 
of  tender.  In  that  law  an  offer  to  pay  is  an 
actual  offer.  Ramsey's  statement  by  tde- 
phone,  he  being  at  Dothan,  to  plaintiff,  that 
defendant  would  send  a  dieck  for  substan- 
tially tlie  amount  the  latter  admitted  to  be 
due,  was  not  a  tender,  nor  was  It  an  actual 
offer  to  iNiy.  It  was  merely  an  expression  of 
readiness  or  willingness,  one  or  both,  to 
send  a  check  fbr  the  amount  conceded  by  de- 
fendant to  be  due;  the  implication  being  that 
plaintiff  should  receive  the  check  as  payment 
In  full.  38  Cyc.  142;  Mclntyre  v.  Carver,  2 
Watts  &  a.  (Pa.)  892,  37  Am.  Dec.  619.  It 
was  a  mere  conditional  iwopoeltlon,  in  the 
absence  of  an  acceptance,  amounting  to  noth- 
ing. CSamp  V.  Simon,  34  Ala.  126.  It  was  not 
the  unconditional  offer  alleged  in  the  pleas. 

[2]  The  question  made  the  subject  of  the 
third  assignment  of  error,  referred  to  in  ap- 
I)ellant's  brief  as  error  No.  2,  was  but  a  rep- 
etition on  defendant's  redirect  examination 
of  a  matter  about  which  the  witness  had  al- 
ready twice  testified.  Its  allowance  in  these 
circumstances  was  discretionary  with  the 
court,  and  no  error  can  be  aflSrmed  of  the 
court's  ruling  In  sustaining  plaintiff's  ob- 
jection. 

[3]  Since  dtfendant  sought  to  be  relieved 
of  a  part  of  plaintiff's  claim  on  the  ground 
that  it  represented  dirt.  Instead  of  peanuts, 
and  since,  under  the  contract  between  the 
parties,  whether  the  jury  accepted  plalntUTs 
or  defendant's  version,  defendant  could  not 
be  required  to  pay  for  dirt,  neither  version 
going  to  sustain  that  proposition,  no  legal 
injury  was  done  to  the  defense  by  the  court's 
exclusion  of  the  proffered  testimony  to  the 
effect  that  the  carloads  of  peanuts  in  ques- 
tion contained  more  thai^  an  average  quantity 
of  dirt.  The  actual  amount  of  dirt  in  these 
carloads  waa  a  relevant  fact,  and  defendant 
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had  the  benefit  of  testimony  as  to  that — In 
fact  Its  testimony  as  to  that  was  not  contra- 
dicted; but  a  comparison  with  average  car- 
loads bad  no  legitimate  place  in  the  evidence. 

[4]  There  was  no  error  in  admitting  plaln- 
tilTs  testimony  set  out  In  the  seventh  as- 
signment of  error.  This  testimony  tended  in 
some  degree  to  contradict  evidence  for  de- 
fendant to  the  effect  that  samples  of  the  i>ea''' 
mats  bad  been  taken  before  they  were  unload- 
ed, and  this  shed  some  light  on  the  question, 
controverted  between  the  parties,  as  to  the 
(loality  of  the  peanuts  and  the  agreemoit  <tf 
the  parties  in  respect  thereto. 

[I,  6]  The  court  gave  the  general  affirma- 
tive charge  against  defendant's  fourth  plea, 
the  plea  of  tender,  and  refused  defendant's 
requested  charge  that  defendant  was  entitled 
to  a  verdict  under  its  third  plea,  viz.  that 
defendant  had  offered  to  pay  the  sum  which 
it  brought  into  court  These  rulings,  and  the 
ruling  against  the  motUxi  for  a  new  tilali 
whlcb.  In  the  main,  depended  upon  them, 
were  free  from  error.  Plalntlfl  was  entitled 
to  the  cliarge  against  the  plea  of  tender,  be- 
cause there  was  no  evidence  of  a  production 
and  proffer  of  the  money.  Rudulph  v.  Wag- 
ner, 86  Ala.  698.  As  to  the  third  plea,  U  that 
be  accepted  as  Intending  something  different 
from  the  plea  of  tender,  the  general  charge 
was  well  refused,  for  the  reason  that  the  evi- 
dence tended  to  show  an  offer  of  leBs  than  the 
amount  due,  upon  condition  that  It  be  accept- 
ed as  payment  in  full.  The  plea  was  bad; 
but,  accepting  it  as  stating  one  of  tbe  issues 
upon  which  the  parties  were  satisfied  to  try 
the  cause,  It  is  enough  to  say  of  Oie  conten- 
tion now  made  with  req^ect  to  it  that  it  did 
not  allege  the  conditional  offer  wbicb  tbe 
evidence  toided  to  suppcwt 

Mo  error  appearing,  the  Judgment  must  be 
alBrmed. 

ANDERSON,  a  X,  and  McCLBLLAN  and 
GARDNER,  JJ.,  concur. 


(204  Ala.  tm 

HARLEY  V.  CHANDLER.    (4  Div.  834.) 

(Supreme  Court  of  Alabama.    April  22, 1920.) 

I.  Boundaries  «=»43— Fixing  line  betweea  seo- 
tiona  beyosd  the  boundary  la  litigation  held 
not  error. 
In  suit  to   establish  a  disputed  boundary 
line  between  two  sections,  under  Code  1907,  $ 
30S2,  subsec.  6,  error  could  not  be  predicated 
on  the  report  of  the  commissioner  and  tbe  de- 
cree of  the  court,  in  so  far  as  they  defined  the 
Ihie    between    the    two    sections    beyond    the 
boundary  line  in  litigation;    the  line  projected 
beyond   plaintiff's   and   defendant's   land   being 
surplusage. 


2.  Bonndarlea  «S952(I)  —  ObJeoUon  to  oofli- 
mlssloner'i  authority  mutt  be  made  before 
report. 
In  suit  to  establish  disputed  boundary  line 
under  Code  1907,  {  3052,  subsec.  6,  objection 
to  authority  of  the  register  to  act  as  commis- 
sioner cannot  be  made  tbe  first  time  after  his 
report  has  been  filed. 

Appeal  from  Circuit  Court,  Covington 
County;    A.  B.  Foster,  Judge. 

BUI  by  W.  G.  Chandler  against  W.  B.  Hai^ 
ley  to  establish  a  disputed  boundary  line  be- 
tween certain  sectlcms  of  land  belonging  re- 
spectively to  complainant  and  respondent. 
From  a  decree  establiablnc  the  line,  tbe  re- 
spondent appeals.    AlBmied. 

Evidence  was  introduced  as  to  tbe  diluted 
line  by  both  parties  and  M  to  tlielr  posses- 
sion of  the  adjoining  lands,  and  plats  and 
maps  and  surveyors  were  examined,  and  Um 
equity  of  the  bill  established  by  the  trial 
court,  and  a  commission  appointed  to  hear 
testimony,  xednoe  It  to  writing,  and  report 
the  testimony  so  taken,  with  tbe  findings. 
The  register,  who  was  the  commissioner,  em- 
ployed surveyors,  took  testlmouy,  and  report- 
ed his  findings  as  follows: 

I  find  the  true  line  between  the  lands,  to  be: 
Beginning  at  tlie  northeast  corner  of  sectian 
19,  township  6^  and  range  16,  in  Covington 
countjr,  by  the  field  notes,  by  finding  all  tbe 
pointers  at  said  corner,  and  being  a  comer  that 
both  parties  agree  to;  thence  south  5'  80" 
east  M.44  chains  to  a  one^ialf  mile  stake; 
thence  south  2022  chains  to  tbe  three-quarter 
stob,  from  which  north  74*  east  26  links  per- 
simmon tree;  thence  continuing  south  20.22 
chains  to  the  southeast  comer  of  said  section 
19,  from  which  north  69.80<>  east  21  links  black 
jack,  south  64.30''  west  83  links  blade  jack  also, 
finding  the  stump  hole  in  original  comei; 

S.  H.  OUlls  and  A.  R.  Powell,  both  of  An- 
dalusia, for  ivpellant. 

J.  Morgan  Prestwood,  of  Andalutda,  for 
appellee. 


SAXRB,  J.  AppeUee  filed  the  blU  in  Uiis 
cause  to  establish  and  define  a  disputed 
boundary  line  between  the  northeast  quarter 
of  the  northeast  quarter  of  sectloa  19,  town- 
ship 6,  range  16,  belonglxig  to  him,  and  the 
northwest  quarter  of  the  northwest  quarta 
of  section  20,  township  6,  range  16,  belong- 
ing to  appellant,  in  Covington  county.  Tbe 
evidence  proved  a  proper  case  for  the  exer- 
cise of  the  Jurisdiction  conferred  by  subsec- 
tion 6  of  sectiw  S0S2  of  the  Code  of  1907; 
and  the  court  took  steps  to  establish  the  line. 
The  final  decree,  In  its  description  of  the 
line  between  the  parties,  followed  tite  report 
of  tbe  register,  acting  as  commlssloaer,  whldi 
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In  turn  followed  U^e  report  of  a  surrey  made 
by  Sarveyor  Pruett,  who  had  been  selected 
by  the  register  la  punraance  of  the  authority 
of  the  decree  appointing  the  register  to  act 
as  commissioner. 

[1]  Appellant  complalnB  that  the  line  shown 
by  tiie  report  and  established  by  the  decree 
Is  far  removed  from  the  line  in  dispute,  and 
therefore  that  the  decree  is  in  error.  But  we 
find  that  the  line  so  established,  which,  of 
course,  is  a  part  of  the  line  between  sections 
19  and  20,  was  run  from  the  northeast  comer 
<rf  section  10 — northwest  of  20 — as  an  agreed 
datum  post,  resulting  in  a  line  between  the 
named  40'b  substantially  in  accordance  with 
appellee's  contention.  It  la  trae  that  the  re- 
port and  th9  decree  undertake  to  describe, 
not  only  the  line  between  the  40*8  in  ques- 
tion, but  a  line  projected  southwardly  to  the 
soath  line  of  the  two  sections  and  ending 
vaguely  and  irrelevantly  up  in  the  air  some- 
where in  that  neighborhood;  but  to  the  ex- 
tmt  that  line  lies  south  of  the  40's  it  is  of 
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(Sapreme   Court  of  Alabsna.    June  8,   1020. 
Rehearing  Denied  June  80,  1920.) 


1.  Dower  «S94S(4)— Dower  rigM  of  ooteaaat'a 
wife  •Dberdlnata  to  the  right  of  other  ooten- 
aatt  to  partition. 

Under  Code  1907,  {  3817,  the  inchoate  dow- 
er light  of  the  wife  of  a  cotenant  is  subordinate 
to  the  right  of  other  cotenants  to  have  parti- 
tion, since  the  cotenant's  right  to  partition  la 
paramonnt,  and  the  liability  to  be  divested  by 
an  adversary  proceeding  for  partition  attaches 
as  an  incident  to  every  estate  in  common. 

2.  Dower  e=346(4)— Partition  «=>II6(I)— Oa 
sale  In  partition  dower  right  of  wife  of  oo> 
tenant  attaohea  to  prtoeeds. 

In  the  event  of  a  partition  in  kmd, -whether 
by  Judicial  decree  or  by  agreement  of  cotenants, 
the  right  of  the  wife  of  a  cotenant  is  trans- 
ferred to  that  part  of  the  estate  set  apart  for 
her  hasband,  bnt  where  the  land  is  sold  for  di- 
vision under  a  decree,  the  purchaser  takes  title 
no  consequence — ^It  is  surplusage.     The  line  '  free  from  the  Incumbrance  of  dower  right,  the 


decreed  between  the  40'8  answers  the  pur- 
pose of  the  litigation,  and,  so  far  as  we  are 
able  to  see,  it  has  been  correctly  located. 

(21  Ai^eUant  complains  of  irregnlarltiefl  in 
the  proceedings  by  which  tbe  line  was  locat- 
ed. After  repeated  failures  to  get  a  com- 
mission that  would  locate  tbe  line,  the  chan- 
cellor made  a  decree  appointing  "Marcus  J. 
Fletcher,  the  register  of  this  [the  circuit] 
court,"  commissioner;  but  Fletcher  resigned 
and  went  to  the  War,  whereupon  his  succes- 
sor, without  further  authority,  undertook  to 
execute,  the  ccnumission,  and  the  decree  is 
based  upon  his  report  We  think  tbe  trial- 
court  properiy  disposed  of  this  objection, 
which  1b  the  only  one  finding  support  in  the 
record.  The  court  noted  the  fact  that  appel- 
lant had  agreed  to  the  appointment  of  the 
surveyor  who  aided  the  register,  after  wblcb 
the  register  executed  the  commission,  -appe- 
lant interposing  no  objectlcm,  and  then  af 
his  request  tbe  line  was  surveyed  a  second 
time;  he  paying  tbe  expense  of  the  second 
survey,  all  tills,  of  course,  to  get  a  favorable 
report  from  tiie  surveyor  and  the  register, 
his  objection  to  the  register's  authority  be- 
ing raised  for  the  first  time  after  his  failure 
to  get  what  he  desired,  and  after  tbe  report 
had  been  filed.  The  proceeding  to  locate  the 
line  was  -purely  administrative,  and  the  trial 
court  properly  held  that  appellant's  objection 
to  tlie  authority  of  the  register,  an  officer  of 
the  court  assuming  to  act  in  -virtue  of  an 
order  to  liis  predecessor  in  office,  coming 
after  an  unsuccessful  speculation  as  to  the 
result,  came  too  late. 

The  decree  is  affirmed. 

ANDEKSON,  0.  J.,  and  UcCLELLAN  and 
GAKDNER,  JJ.,  concur. 


realty  is  converted  into  personalty,  and  the 
dower  right  of  the  wife  mast  be  fastened  npon 
the  proceeds  or  it  is  extinguished  and  destroyed, 
under  Code  1907,  §  3817. 

3.  Dower' <s=338— Dower  may  not  be  defeated 
by  act  of  husband. 

The  -wife's  inchoate  right  of  dower,  while 
it  does  not  rise  to  the  dipiity  of  an  estate  in 
land,  is  a  valuable  right,  having  some  of  the 
incidents  of  property,  and  may  not  be  defeated 
by  the  act  of  the  husband  -without  the  assent 
and  concurrence  of  the  wife. 

4.  Oower  ig-.jH  Cotewaafa  eonveyanee  of 
land  without  ]oinder  of  wife  tfoea  not  alTeet 
wife's  dower  right 

The  conveyance  of  land  held  in  common,  in 
which  all  of  the  cotenants  joined,  did  not  affect 
the  dower  right  of  the  wife  of  a  cotenant  who 
did  not  Join  therein. 

McClellan,  J.,  and  Anderson,  O.  J.,  dissenting. 

Appeal  from  Circuit  Court  Jefferson 
County;   Hugh  A.  Locke,  Judge. 

Bill  by  Annie  B.  O'Steen  against  Ida 
O'Steen  to  quiet  title  to  land.  Vtom  a  de- 
cree dismissing  the  original  and  cross-tdU, 
complainant  appeals.    Affirmed. 

The  following  is  the  agreed  statement  of 
facts: 

The  complainant  and  respondent  are  each 
over  the  age  of  21  years,  respondent  being  a 
resident  of  Jefferson  county,  Ala.,  and  com- 
plainant being  a  resident  of  Lauderdale  county, 
Ala.  Complainant  was  at  the  time  the  bUl 
in  this  case  was  filed,  snd  still  is,  in  peaceable 
possession  of  the  real  estate  described  in  the 
original  bill  of  complaint  and  claims  to  awn 
the  same  in  her  own  right,  and  did  so  claim  at 
the  time  the  bill  was  filed  in  this  canse,  and 
there  was  at  the  time  this  bill  -was  filed,  and  still 
is,  no  suit  pending  in  any  court  to  enforce  or 
test  the  validity  of  the  title,  daim,  or  incum. 
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brance  claimed  by  the  respondent  in  the  real 
estate  described  in  the  bill  of  complaint  in  this 
cause,  except  cross-bill  in  this  cause  charging 
collusion  and  fraud  in  influencing  husband  in 
conveying  his  property  contraty  to  wiabea  of 
respondent. 

D.  C.  O'Steen,  who  died  intestate  on  Jane  4, 
1913,  died  seised  and  possessed  of  the  real 
estate  described  In  the  original  bill  of  com- 
plaint. The  said  D.  G.  O'Steen  left  surriring 
him  his  widow,  the  complainant  herein,  and  the 
following  children,  who  are  hit  only  heirs  at 
law,  viz.:  Fannie  Webster,  Sallie  Begotti, 
Vemer  McCarrer,  William  C.  O'Steeni  Jimmie 
Ooode,  Mary  Darby,  AlTin  D.  O'Steen,  Bram- 
lett  F.  O'Steen,  Margurite  O'Steen,  and  D.  O. 
O'Steen,  Jr. 

There  has  never  been  any  administration  on 
the  estate  of  the  said  T>.  0.  O'Steen,  deceased, 
bnt  there  are  no  debts  unpaid  against  his  es- 
tate. 

On  November  29,  1918,  the  said  Fannie  Web- 
ster and  hnsband,  A.  W.  Webster,  Sallie  Be- 
gotti and  husband,  Joe  Begotti,  Vemer  Mc- 
Carver  and  husband,  James  McGarrer,  William 
0.  O'Steen  and  wife.  Bell  O'Steen,  Jimmie 
Ooode  and  husband,  Thomas  H.  Ooode,  Mary 
Darby  and  her  husband,  L.  H.  Darby,  Alvin  D. 
O'Steen  and  Bramlett  F.  O'Steen. and  wife, 
Virginia  O'Steen,  Margurite  O'Steen,  unmar- 
ried woman,  and  D.  C.  O'Steen,  unmarried  man, 
all  Joined  in  a  deed  of  conveyance  of  the  real 
estate  described  in  the  bill  of  complainant, 
Annie  B.  O'Steen,  and  the  said  deed  of  convey- 
ance was  executed  and  delivered  to  complainant 
by  the  said  parties  in  lieu  of  a  partition  or  sale 
for  division  of  the  real  estate  described  therein, 
and  said  deed  was  executed,  witnessed,  and 
acknowledged  by  all  the  parties  thereto  in  all 
respects  as  required  by  law,  and  was  effectual 
to  convey  the  title  of  said  real  estate  to  com- 
plainant unless  it  be  for  the  failure  of  respond- 
ent, Ida  O'Steen,  to  join  In  the  execution  of 
said  conveyance.  The  respondent,  Ida  O'Steen, 
refused  to  Join  in  the  execution  of  said  con- 
veyance, and  di3  not  so  Join.  The  respondent, 
Ida  O'Steen,  is  the  lawful  wedded  wife  of  the 
said  Alvin  D.  O'Steen,  being  lawfully  married 
to  him  on,  to  wit,  December  23,  1913,  and  the 
respondent  and  the  said  Alvin  D.  O'Steen  have 
;two  children,  the  issue  of  said  marriage,  one 
being  a  girl  of,  to  wit,  2  years  of  age.  The 
respondent  is  87  years  of  age,  and  her  hus- 
band, Alvin  D.  O'Steen,  is  82  years  of  age. 
When  the  said  property  was  conveyed  to  the 
eomplahtant,  respondent's  husband,  Alvin  D. 
O'Steen,  did  not  share  with  respondent  the 
proceeds  of  said  sale,  and  respondent  was  in 
no  respect  a  party  to  the  transaction.  Be- 
spondent,  and  her  husband,  Alvin  D.  O'Steen, 
were  living  together  at  the  time  the  said  deed 
was  executed  and  delivered  to  complainant, 
and  have  always  lived  together  since  their 
marriage. 

Borgin  &  JenUiis,  of  Birmingham,  for  ap- 
pellant 

W.  H.  Anderaon,  of  Birmingham,  for  ap- 
pellee. 

SAYBB,  J.  Appellant  filed  her  bill  in  this 
cause  under  the  statute  to  settle  the  title  to 
land  In  Jefferson  county.  Appellee  Is  made 
the  sole  party  defendant.    The  cause  was 


submitted  for  final  decree  on  an  agreed 
statement  of  facts,  which  should  appear  in 
the  report  of  the  case.  Appellant's  bill  was 
dismissed,  and  from  that  decree  this  appeal 
is  prosecuted. 

In  effect  the  ruling  In  the  trial  court  was 
that  appellee  bad  an  Interest  in  the  land, 
and  that  therefore  no  decree  to  the  o(Mitrary 
could  be  rendered.    The  decree  was  correct. 

[t,  2]  The  inchoate  dower  right  of  the 
wife  of  a  ootenant  Is  subordinate  to  the 
right  of  the  other  cotenants  to  have  parti- 
tion. The  right  to  partition  is  paramount. 
The  liability  to  be  divested  by  an  adversary 
proceeding  for  partition  attaches  as  an  in- 
cident to  every  estate  In  common,  and  the 
wife's  Inchoate  dower  is  affected  by  the  sam» 
liability.  In  tbe  event  of  a  partition  in 
kind,  whether  by  Judicial  decree  or  by  agree- 
ment of  the  cotenants,  the  right  of  the  wife 
Is  transferred  to  that  part  of  the  estate  set 
apart  to  her  husband;  bnt  where  the  land 
is  sold  for  division  under  a  decree,  the  pur- 
diaser  takes  title  tree  from  the  incumbrance 
of  dower  right,  the  realty  is  converted  Into 
personalty,  and  the  dower  right  of  the  wife, 
or  wives,  must  be  fastened  up<Mi  the  pro- 
ceeds or  it  is  extinguished  and  destroyed. 
These  are  the  principles  of  the  common  law 
as  modified  by  the  statute  (section  3817  of 
the  Code  of  1907),  which  provides.  Inter  alia, 
that  a  sale  or  partition  of  land  of  Joint  own- 
ers or  tenants  In  common  shall  bar  tbe  right 
of  dower  of  the  wife  of  the  Joint  owner  or 
tenant  in  common  in  the  land  sold  or  parti- 
tioned. McLeod  V.  McLeod,  169  Ala.  664,  53 
South.  834;  Cooper  v.  Cloud,  194  Ala.  449, 
69  South.  928. 

[S]  But  the  wife's  Inchoate  right  of  dower, 
while  it  does  not  rise  to  the  dignity  of  an 
estate  in  land,  is  a  valuable  right,  having 
some  of  the  Incidents  of  property,  and  may 
not  be  defeated  by  the  act  of  the  husband 
without  the  assent  and  concurrence  of  the 
wife.  H<riley  v.  Glover,  86  S.  C.  404,  15  S. 
B.  606,  16  li.  B.  A.  776,  31  Am  St  Be(».  883. 
dted  in  Cooper  v.  Cloud,  supra. 

[41  In  the  brief  for  appellant  our  atten- 
tion is  called  to  the  statement  (rf  the  agreed 
facts  that  defendant's  husband  Joined  the 
other  cotenants  in  a  conveyance  <^  the  land 
to  complainant,  and  that  "the  said  deed  of 
conveyance  was  executed  and  delivered  to 
complainant  by  the  said  parties  in  lien  of  a 
partition  or  sale  for  division  of  the  real  es- 
tate described  therein,"  and  the  argument  Is 
that  cotenants  may,  by  agreement  and  con- 
veyance, do  what  the  law  would  do  at  the 
Instance  of  any  one  of  than.  Bnt  in  the 
case  of  a  sale  for  division — that  being  the 
only  case  in  which  it  is  supposed  that  the 
wife's  inchoate  dower  may  be  destroyed— 
tbe  law  does  not  do  Just  what  the  cotenants 
in  this  case  have  sought  to  do.  It  converts 
the  husband's  interest  into  money,  and  there- 
by incidentally  affects   the  wife's  Inchoata 
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right  of  dower,  bat  It  does  not  cut  ^  the 
wife  from  recourse  to  the  court  with  a  prayer 
for  an  arrangem^it  by  which  her  contin- 
gent right  may  be  preserved  In  the  fund  into 
which  the  land  has  been  converted ;  certain- 
ly, at  least.  It  does  not  permit  the  husband, 
of  his  own  Initiative,  and  without  the  wife's 
concurrence  or  assent,  to  destroy  the  wife's 
rlfht,  as  was  the  effort  of  the  parties  to  the 
conveyance  in  this  case.  The  trial  court  cor- 
rectly held,  therefore,  on  the  agreed  state- 
ment of  facts,  that  the  defendant's  contin- 
gent Interest  in  the  land  of  her  husband  had 
not  beesi  destroyed  by  his  joinder  in  the  con- 
Teyance. 

Appellant  relies  upon  the  same  language 
used  in  McLeod  v.  M,cLeod,  supra.  If  ez- 
preseions  may  be  found  in  the  opinion  in 
that  case  not  in  harmony  with  what  has 
been  said  in  this,  such  expressions  were  by 
the  way,  were  not  necessary  to  the  decision 
in  that  case — wlilch  was  correctly  decided 
on  its  facts — and  are  not  authority  in  the 
case  at  bar. 

Affirmed. 

SOMBByiU.E.  GARDNEB,  THOMAS, 
and  BROWN,  JJ.,  concnr. 

ANDERSON,  C.  J^  and  McCLBLLAN,  J., 
dissent. 

McCI^LLAN,  J.  (dissenting).  The  ques- 
tion decided  by  the  court  below  and  now 
presented  for  review  is  tliis :  Is  the  inchoate 
right  of  dower  in  a  wife  concluded  by  a  con- 
veyance, not  executed  by  the  wife,  in  which 
the  husband  voluntarily  Joins  with  his  co- 
tenants  to  convey  the  Jointly  owned  real  es- 
tate "in  lien  of  a  partition  or  sale  for  divi- 
sion" of  such  real  estate?  The  question  was 
answered  in  the  affirmative,  10  years  ago, 
by  this  court  in  McLeod  v.  McLeod,  169  Ala. 
654,  661,  53  South.  834;  and  this  decision 
has  I>een  since  cited,  without  questioning,  In 
O'Neal  v.  C!o<q>er,  191  Ala.  182, 186,  67  South. 
689,  and  Cooper  v.  Cloud,  194  Ala.  449,  454, 
69  South.  928.  It  was  soundly  said  in  Mc- 
Leod V.  McLeod  that  it  is  "immaterial 
whether  the  partition  be  effected  by  the  .vol- 
untary acts  and  deeds  of  all  the  parties,  or 
whether  it  be  Judicially  'determined  at  the 
suit  of  any  one  or  more  of  the  parties.  The 
result  and  right  of  the  widow  to  dower  is 
the  same  in  either  case.  It  is  not  the  Judi- 
cial proceeding  that  cats  off  the  right  to 
dower  In  land  so  partitioned  or  sold  for  that 
purpose;  nor  does  such  proceeding  confer 
the  right  to  the  husband's  share  bo  parti- 
tioned or  BcM.  It  is  the  fact  that  the  dower 
right  of  the  widow  in  such  case  is  subsequent 
and  subservient  to  the  prior  and  paramount 
right  to  partition  and  to  sell  for  that  pur- 
pose." This  decision,  in  the  particular  indi- 
cated, has  become  a  rule  of  property,  and 
should  not  now,  10  years  after  its  deliver- 
ance be  disturb^    A  reading  of  the  opinion 


in  the  McLeod  Ctise  discloSies  that  the  quot- 
ed declaration  was  not  dicta.  The  concrete 
question  there  presented  required  a  pro- 
nouncement comprehending  the  doctrine  de- 
clared in  the  quoted  feature  of  the  opinion — 
a  doctrine  that  is  applicable  to  the  cause  at 
bar.  The  reason  why  a  dower  right  is  so 
concluded,  though  the  wife  does  not  J^n  In 
the  conveyance,  is  ttiat  it  is  subordinate  to 
the  superior  right  of  partition  or  of  sale  for 
division;  and  the  efficacy  of  this  superior 
right,  inhering  in  the  relation,  and  attach- 
ing to  the  subject  of  the  Joint  tenancy,  is  not 
in  the  least  dependent  upon  the  mere  means 
by  which  the  superior  right  is  effected. 

Independent,  however,  of  tbe  prononnce- 
ment  quoted  from  McLeod  v.  McLeod,  supra. 
Code,  (  8817,  expressly  confirms  the  correct- 
ness of  the  view  indicated.  That  sectiim 
provides : 

"A  sale  or  partition  of  land  of  joint  owners 
or  tenants  in  common  shall  bar  the  right  of 
dower  or  curtesy  of  the  wife  or  husband  of 
the  joint  owners  of  tenants  in  common  to  the 
lands  sold  or  partitioned." 

In  my  opinion,  there  is  no  warrant  for  re- 
stricting this  statute  to  judicial  sales  or 
Judicial  partitions.  The  terms  of  the  stat- 
ute are  without  any  limitation  or  suggestion 
of  limitation  of  that  character.  Partitions 
or  sales  of  jointly  owned  property  by  agree- 
ment or  act  of  the  Joint  owners  is  witliin 
the  parvlew  and  contemplation  of  tbe  stat- 
ute. The  sta.tute  is  not  assigned  to  the 
chapter  of  the  Code  devoted  to  Partition  and 
Sales  for  Division.  It  is  placed  in  the  chap- 
ter on  Dower.  Its  design  was  and  its  effect 
is  to  subject  both  dower  and  the  husband's 
curtesy  to  the  bar  declared.  If  the  lawmak- 
ers had  Intended  to  accord  this  statute  an 
effect  to  restrict  its  operation  to  Judicial 
partitions  or  Judicial  sales  for  division,  it 
would  have  been  assigned  to  the  feature  of 
the  Code  governing  that  subject,  rather  than, 
as  was  done,  to  the  feature  of  tbe  Code  ttiat 
dealt  with  the  right  of  dower  itself.  Fur- 
thermore, since  Chaney  v.  Chaney,  88  Ala. 
35,  was  decided  in  1861  a  Judicial  sale  (evan 
where,  as  there,  the  husband  died  before 
sale  under  -  decree  entered  in  bis  lifetime) 
operated  to  conclude  the  dower  right  in  the 
property  in  which  the  husband  was  a  co- 
parcener. Hence,  to  now  read  section  3817 
as  restricted  to  Judicial  sales  is  to  relegate 
it  to  the  class  of  statutes  that  mer^y  codify 
the  law  established  by  decisions.  I  can  see 
no  justification  for  such  a  denial  to  the  stat- 
ute of  any  practical  effect. 

ANDERSON,  O.  J.  (dissenting).  I  agree  in 
the  dissent  of  Justice  McCLELI<AN  and  in  liis 
interpretation  of  section  3817,  but  wish  to 
add  that  If  it  meant  only  Judicial  soles  or 
partitions  it  would  have  said  so.  As  to  the 
McLeod  Case,  169  Ala.  654,  53  South.  834, 
while  the  stats  lejwrt  shows  my  concurrence 
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in  the  opioloD,  as  a  matter  of  &ct  I,  with 
Juatice  Simpson,  dissented  npon  the  rehear- 
ing, and  the  concurrence  is  correctly  set 
forth  In  the  r^ort  of  the  case  In  63  South. 
■834.  My  dissent  was  based,  however,  upon 
the  theory  that  the  widow  of  William  Mc- 
Leod  had  the  right  to  look  to  the  proceeds 
of  the  sale  as  a  substitute  for  the  land,  un- 
der the  doctrine  of  the  Chaney  Case  there 
cited.  Indeed,  counsel  for  the  widow  did 
not  seek  to  fasten  dower  upon  the  land,  but 
npon  the  proceeds  of  the  sale,  and  my  Idea 
was  that  the  canveyance  to  his  children  by 
William  McLeod  was  not  a  bona  fide  sale  for 
a  valuable  consideration,  but  was  ^tended 
as  a  mere  subterfuge  for  defeating  her  dow- 
er right  in  the  land,  and  that  the  proceeds 
of  what  was  his  interest  under  the  probate 
sale  was  subject  to  her  dower.  Independ- 
ent, however,  of  the  McLeod  Case,  which 
was  not  controlled  by  the  statute  in  flues* 
tlon,  the  said  statute  which  applies  to  the 
case  at  bar  cuts  off  dower  In  the  event  of 
sale.  Of  course,  there  should  be  a  sale  as 
distinguished  from  a  gift  of  the  land.  The 
wife  would  also  have  the  right  to  attack 
sudi  a  sale  it  made  to  fraudulently  cut  off 
her  dower,  but  as  long  as  it  Is  a  bona  fide 
sale  the  conveyance  effectually  cuts  off  her 
dower,  and  rmits  her  to  the  proceeds  of 
the  sale  for  the  enforcement  of  same  as  a 
substitute  for  th^  land. 


(204  Ala.  830 

WHATLEY  V.  NESBITT  at  ax.    (6  DIv.  95S.) 

(Supreme  Court  of  Alabama.    June  8,  1920.) 

1.  Appeal  aad  error  «sslOOS(l)— Jiidonieiit  of 
trial  ooart  which  hoarii  wltaassM  and  Iflspaet- 
etf  seade  not  dUtorbed. 

Where  the  trial  jodge  not  only  had  the  wit- 
nesses before  bim,  bat  also  made  personal  in- 
spection of  the  scene  of  the  automobile  colli- 
sion involved,  bis  Judjfment  on  the  issues  of 
fact  will  not  be  ^stnrbed  on  appeal. 

2.  Appeal  and  error  «=sl058(2)— ExolHslon  of 
superfluous  testimony   harmless  to  plaintiff. 

In  an  action  for  damages  to  plaintiff's  au- 
tomobile in  collision  with  defendant's,  where 
witness  testified  defendant's  car  was  running 
from  20  to  25  miles  an  hour,  and  that  plaintiflTs 
car  was  also  running  at  like  speed,  exclusion 
of  testimony  of  audi  witness  as  to  whether  or 
not  defendant  was  coming  as  fast  or  faster 
than  plaintiff  was  harmless  to  plaintiff. 

3.  Appeal  and  error  «=» 1 053 (I)— Withdrawal 
of  defendant's  statement  by  her  oonnsel  elim- 
inated any  error. 

Where,  after  plaintiff  moved  to  exdnde  cer- 
tain testimony  of  defendant,  defendant's  coun- 
sel Stated  the  statement  would  be  withdrawn, 
there  was  no  error. 


4.  Appeal  and  emr  «=3i05S(l)— Exolnslea  of 
plaintiff's    offered    evidsnce    adding    nothlig 
harmless. 
In '  action  for  damages  to  plaintiff's  anto- 
mobile  in  collision  with  defendant's,  ezduiion 
of  plaintiff's  proof  of  a  custom  in  the  d^  giv- 
ing cars  on  a  main  thoroughfare,  like  the  ave- 
nue throngb  which  his,  had  been  traveling,  the 
right  of  way  over  cars  coming  into  sudi  ave- 
nues  from    side    streeta,   ss   defendant's  had 
done,  held-  harmless  to  plaintiff,  as  the  evidence 
would  have  added  nothing  to  the  case. 

i.  Municipal  oorporations  9=3705(2)  —  Ante- 
mebllist  oomino  from  side  street  hsid  nst 
negligent  in  failing  to  stop. 
Defendant    automobilist,     coming    Into    t 
main  avenue  from  a  side  street,  was  not  nceei • 
sarily  negligent  in  faiUng  to  stop  her  car  bn- 
mediately  on  discovering  plaintiff's  car,  driven 
by   his   son,   approaching  on  the   avenue,  the 
proof  showing  that  a  reasonably  prudent  per- 
son would  have  been  impressed  that  to  stop 
would  have  meant  destruction  to  both  cars,  and 
danger  to  their  occupants. 

Appeal  from  Circuit  Court,  Jeireraon  Oomi- 
ty ;  Charles  W.  Ferguson,  Judge. 

Action  by  J.  W.  WhaUey  against  W.  D. 
Nesbitt  and  Mrs.  W.  D.  Nesbitt  for  damages 
in  an  automobile  collision.  From  Judgmott 
for  defendants,  plaintiff  appeals.    Afflnned. 

Appellant  sued  Mr.  and  Mrs.  W.  D.  Nes- 
bitt for  damages  to  his  automobile,  as  the 
result  of  a  collision  between  his  car  and  the 
car  owned  and  operated  at  the  time  by  the 
defendant  Mrs.  W.  D.  Nesbitt 

As  the  proof  is  without  dispute  that  the  car 
was  owned  and  operated  by  Mrs.  W.  D.  Nes- 
bitt, and  that  her  husband,  made  a  party  de- 
fendant, was  not  in  the  car  and  had  no  con- 
nection with  the  operation  of  the  same  w  its 
accident  at  the  time,  the  reference  to  the  de- 
fendant in  this  cause  will  be  oonsideted  as 
Mrs.  W.  D.  Nesbitt 

The  accident  occurred  on  Highland  avenue 
In  the  city  of  Blrmiugbam.  PlalntUTs  car 
was  being  driven  by  his  young  son,  16  years 
of  age,  without  his  knowledge  or  consent,  and 
was  coming  up  Highland  avenue,  going  east; 
while  the  car  driven  by  the  defendant  was 
approaching  Highland  avenue,  going  north, 
coming  Into  Highland  avenue  at  the  inteiseo- 
tlon  of  Ash  street  Ash  street  la  25  feet  in 
width,  and  is  referred  to  as  a  side  street 

The  evidence  tends  to  show  that  the  plain- 
tiff's car  was  being  driven  at  a  rate  of  be- 
tween 27  and  30  miles  an  hour.  PlalntUT) 
proof  tends  to  show  defendant's  car  was  be- 
ing driven  at  a  rate  of  between  20  and  25 
miles  an  hour.  At  the  comer  of  the  Inter- 
section of  Ash  street  apd  Highland  avenue 
on  the  west  side — from  which  direction  plahi- 
tiff's  car  was  approaching — there  was  ■ 
hedge  and  other  growth  which  more  or  less 
obstructed  the  view.  Highland  avenue  Is  one 
of  the  main  thoroughfares,  being  frequently 
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oaed,  while  Aah  street  la  infrequently  used. 
It  was  plAlntUTg  theory  that  defeiiduif« 
car  was  driven  at  a  negligent  rate  of  qpeed 
from  Ash  street  Into  Highland  arenue,  so 
nearly  In  the  path  of  plaintiff's  car  as  to  be 
the  proximate  cause  of  the  accident.  The 
'jolllslon  did  not  oocor  as  defendant's  car 
same  into  Highland  avenue,  but  the  drlrers 
of  both  machines  became  aware  of  the  dan- 
ger, and  defendant  turned  her  car  somewhat 
to  the  right,  while  the  driver  of  plalntUTs 
car  turned  to  the  left,  and  they  went  some 
litle  distance  before  reaching  the  street  car 
track  on  the  avenue  where  the  colllaion  took 
place.  The  evidence  for  the  plalndff  t«ided 
to  show  that  defendant  was  operating  her 
car  on  the  left  side  of  Ash  street,  while  de- 
fendant insisted  she  was  driving  in  the  cen- 
ter. The  defendant  also  insisted  that  she 
was  numing  at  a  slow  rate  of  speed,  not  ex- 
ceeding 10  or  12  miles  per  hour,  giving  the 
warning  signal  as  she  approached  the  Inters 
section  of  Highland  avenue,  and  that  she  did 
all  possible  to  avoid  the  accident  upon  dis- 
covering the  approaching  car.  That  while 
.  she  could  have  stopped  her  car  in  a  very 
short  distance,  a  car  length,  yet  had  she 
done  80  the  danger  of  the  collision  appeared 
to  he  imminent,  and  she  therefore  ooatlnaed 
her  car,  but  turned  to  the  tight  to  leave  room 
for  plalntUTs  car  to  pass  in  the  rear. 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  l%e  trial  Judge  inspected  the 
automobile,  and  also  made  an  inspection  of 
the  scene  of  the  accident,  rendering  Judg- 
ment for  the  defendants,  and  subsequently 
overruling  the  motion  for  a  new  triaL  From 
this  Judgment  plaintiff  prosecutes  this  ap> 
peaL 

BUdt  *  Harris,  of  Birmingham,  for  ap- 
pellant. 

Tillman,  Bradley  &  Morrow  and  Charles  B. 
Bice,  all  of  Birmingham,  for  appellees. 

OARDNEB,  3.  (after  stating  the  facts  as 
above).  [1]  By  the  ruling  of  the  court  pleas 
of  contributory  negligence  were  eliminated, 
and  the  cause  really  presented  only  an  issue 
of  fact  as  to  whether  or  not  Mrs.  Nesbltt, 
who  was  operating  her  own  car  at  the  time 
of  the  collision,  was  guilty  of  negligence 
wliich  proiimatelar  contributed  thereto. 
Howevtf ,  the  evidence  was  in  dispute,  and  If 
that  offered  by  the  defendant  Is  to  be  ac- 
cepted no  actionable  negligence  was  shown. 
The  trial  Judge  not  only  had  the  witnesses 
before  him,  but  also  made  a  personal  Inspec- 
ticm  of  the  scene  of  the  accident  We  will  en- 
ter into  no  discussion  of  the  evidence,  but 
content  ourselves  with  a  statement  of  the 
conclusion  that  under  these  circumstances 
his  Judgment  upon  the  Issues  of  fact  will 
not  be  here  disturbed-    Few  other  questions 

"[jf^of  the  witnesses  for  the  plaintiff,  |JL«  Minn.  443, 188  N.  W.  84M*  B.  A.  1»18P, 


who  saw  the  accident  and  noticed  the  two 
cars  previous  to  the  collision,  was  asked 
whether  or  not,  in  his  opinion,  the  def^d- 
ant  was  coming  as  fast  or  faster  than  Che 
plaintiff,  to  which  Objection  was  sustained. 
It  is  insisted  this  was  reversible  error,  citing 
K.  O.,  M.  «  B.  R.  B.  Co.  V.  Crocker,  05  Ala. 
412,  11  South.  262.  The  witness  testified 
that  defendant's  car  was  being  run  at  a  rate 
of  from  20  to  25  miles  an  hour ;  and,  imme- 
diate following  the  ruling  upon  this  ques- 
tion of  evidence,  the  witness  stated  he  was 
not  positive  as  to  the  speed  of  plalntifl's  car, 
but  according  to  his  Judgment  it  was  also 
running  20  m*  25  miles  an  hour.  It  is  there- 
fore too  dear  for  discussion  tliat  plaintiff 
can  take  nothing  of  advantage  from  this  rul- 
ing df  the  court,  and  that  no  reversible  er- 
ror was  committed. 

(3]  The  defendant  In  testifying  gave  smne 
reasons  or  motives  for  certain  conduct,  stat- 
ing what  she  thought, would  have  occurred, 
which  statement  the  plaintiff  moved  to  ex- 
dude.  The  record  does  not  show, any  qpe- 
ciflc  ruling  upon  this  motion,  but,  at  aqy  rafe. 
Just  following  this  motion,  It  appears  that  de- 
fendant's counsel  stated  the  statement  would 
be  withdrawn.  This  assignment  of  error  Is 
therefore  without  merit 

[41  Only  one  other  question  of  evidence  re- 
quires consideration.  Plaintiff  <rfrered  proof 
tending  to  show  there  was  a  custom  of  long 
standing  tn  Birmingham,  giving  cars  which 
traveled  the  main  thoroughfares,  like  High- 
land avenue,  the  right  of  way  over  cars  com- 
ing into  these  avenues  from  side  streets,  and 
objection  thereto  was  sustained.  This  evi- 
dence was  not  offered  as  to  this  particular 
Intersection,  and  no  statute  or  ordinance  to 
such  effect  was  introduced.  Upon  the  ques- 
tion of  proof  of  this  custom  counsel  rely  upon 
the  recent  case  of  Karpeles  v.  City  Ice  De- 
Uvery  Co..  108  Ala.  440,  73  South.  642.  That 
case  is  authority  merely  to  the  effect  that  on 
an  issue  of  negligence  a  known  custom  may 
In  a  proper  case  be  proved  as  bearing  there- 
on, and  was  considered  in  the  light  of  an  in- 
terpretation of  the  ordinance  there  under 
consideration.  Here,  however,  something 
more  was  offered  to  be  shown,  to  the  effect 
that  traffic  on  the  nmln  street  has  a  right  of 
way  over  traffic  on  the  side  street  snd  in  ef- 
fect to  establish  a  rule  or  law  of  the  road. 
It  is  held  in  many  of  the  Jurisdictions  that 
the  vehicle  first  at  the  intersection  or  cross- 
ing, without  negligence,  has  the  right  of  way 
across,  but  such  a  right  of  way  is  not  an  ab- 
solute one,  exercisable  arbitrarily,  or  with- 
out regard  to  other  conditions  present  or  the 
rights  or  safety  of  others,  but  is  to  be  ex- 
ercised with  due  regard  to  the  rights  of 
others,  to  the  character  of  traffic,  and  other 
conditions.  The  identical  question  here  argu- 
ed was  treated  very  recently  by  Oie  Minne- 
sota court  in  the  case  of  Quson  v.  Turrish, 


Digitized  by 


Google 


{>52 


85  SOUTHERN  BBPOBTEB 


154,  where  many  anthoritles  are  cited.  See. 
also,  Hnddy  on  AutomobUes  (5tb  Ed.)  H  260, 
262,  891 ;  Ray  t.  Brannan,  196  Ala.  113,  72 
South.  16;  White  Swan  Laundry  Co.  t.  Wehr^ 
han,  202  Ala.  87,  79  South.  479.  However, 
we  do  not  find  that  the  question  is  necessa- 
rily to  be  determined  In  the  Instant  case,  for, 
had  the  proof  been  admitted,  we  are  unable 
to  see  that  It  could  have  affected  In  any  man- 
ner the  result  reached.  While  the  proof 
shows  without  dispute  that  the  defendant 
waa  the  first  to  reach  the  Intersection,  yet 
the  comer  of  Ash  street  and  Highland  ave- 
nue, on  the  West  side,  from  which  direction 
plaintUTa  car  was  approaching,  was  obstruct- 
ed, and,  regardless  of  the  question  of  right 
of  way,  had  the  defendant  approached  High- 
land avenue  at  this  "blind  comer"  at  a  rapid 
rate  of  speed,  as  contended  by  plaintiff,  this 
would  have  been  negUgenoe  which,  tf  the 
proximate  cauae  of  the  Injury,  would  have 
rendered  defendant  liable  regardleaa  of  the 
question  of  right  of  way.  On  the  other  hand, 
If  she  approached  the  intersection  at  a  slow 
rate  of  speed,  giving  due  warning  and  ex- 
ercising all  precautions,  as  was  contended 
by  defendant,  then  she  would  not  have  been 
guilty  of  any  negligence.  So  it  clearly  ap- 
pears that  the  evidence,  had  It  been  intro- 
duced, would  have  added  nothing  to  the  case, 
and  In  no  event  would  reversible  error  have 
been  committed. 

[(]  Appellant's  counsel  seems  to  lay  much 
stress  up<xi  the  fact  that  defendant's  car 
could  have  be&a  stopped  In  a  short  distance, 
and  concludes  that  It  was  her  duty  to  stop 
the  car  immediately  upon  discovering  plain- 
tiff's approaching  car,  and  in  not  doing  90 
was  negligent.  There  was  proof,  however, 
tending  to  show  that  a  reasonably  prudent 
person  would  have  been  Impressed  (consider- 
ing the  nearness  of  plaintiff's  car  in  connec- 
tion with  the  rate  of  speed)  that  to  stop 
would  have  meant  certain  destruction  of  both 
cars  and  imminent  danger  to  the  occupant  of 
each..  The  defendant  pursued  the  course  of 
continuing  forward,  but  turned  to  the  right, 
doubtless  with  the  view  of  permitting  plain- 
tiff's car  to  pass  in  the  rear,  but  instead  the 
car  was  steered  to  the  left  in  the  same  di- 
rection in  which  defendant's  car  was  mov- 
ing. 

AU  the  proof  presented  questions  of  fact  as 
to  whether  or  not  the  defendant  was  guilty 
of  negligent  conduct,  and  upon  careful  con- 
sideration of  the  record  we  are  unwilling  to 
disturb  the  ruling  of  the  court  upon  these 
questions  of  fact. 

Finding  no  reversible  error,  the  Judgment 
will  be  affirmed. 

Affirmed. 

ANDEBSOX,  C.  J„  and  SATBD  and 
BKOWN,  JJ.,  concur. 


(KM  Ala.  aS) 

ZADEK  at  al.  v.  MERCHANTS'  BANK  OF 
MOBILE  at  al.    (I  DIv.  152.) 

(Snpreme  Court  of  Alabama.    May  14,  1920. 
Rehearing  Denied  June  SO,  1920.) 

1.  Equity  «=9l49— Bill  hy  stooMioldere  to  ra- 
dress  Indlvldaal  and  eorporate  wrongs  mal- 
tifarlous. 

Bill  by  stockholders  to  redress  wronga  in- 
dlyldual  to  them  and  wrongs  against  the  cor- 
poration, no  circumstances  authorizing  it  being 
shown,  is  multifarioua. 

2.  Conwratloa*  «s>202— Wrongs  to  be  ro> 
drassMl  by  aotion  of  oorporatlon,  and  aot  of 
stoekholder  or  director. 

Stockholders  or  directors  cannot  sue  to  re- 
dress wrongs  against  the  corporation,  in  absence 
of  exceptional  circumatances,  which  must  be 
alleged,  and  this  though  it  is  made  a  party  re- 
spondent. 

3.  Corporations  4=36 1 7  (2)— May,  though  dls- 
solvad,  anforee  rights. 

Dissolution,  by  agreement,  of  a  corporation 
under  Code  1907,  {  8510,  as  amended  by  Q«n. 
Acts  1916,  p.  52,  leaves  it,  under  section  3S1Q 
Code  1907,  with  power  to  anforeo  rigbta  be-  • 
cause  of  wrongs  against  it. 

Appeal  from  Circuit  Conrt,  MoMle  County; 
Claud  A.  Grayson,  Judge. 

Bill  by  Blizabeth  O.  Zadeic  and  others 
against  the  Merchants'  Bank  of  Mobile  and 
others  for  an  accounting  and  fbr  discharge 
from  further  liability  of  complainants,  to 
require  respondents  to  deliver  certain  prop- 
erty and  effects,  and  for  other  relief.  From 
a  decree  sustaining  demurrers  to  the  bill, 
complainants  appeaL    Affirmed. 

Frederick  O.  Brombcrg,  Sullivan  ft  Stall- 
worth  and  GaiUard,  Mahomer  ft  Arnold,  all 
of  Mobile,  for  appellants. 

Smiths,  Young  ft  Leigh,  of  Mobile^  for  ap- 
pellees. 

McCT>B)T.T.AN,  J.  This  Is  the  second  ap- 
peal in  this  cause.  Merchants'  Bank  et  aL 
V.  Elizabeth  G.  Zadek,  84  South.  715. 

[II  An  ample  statement  of  the  fkcts  waa 
made  in  the  opinion  delivered  on  former  ap- 
peal. So  far  as  presently  pertinent,  the  gen- 
eral nature  and  objects  of  the  amended  bill 
and  of  the  cross-bills  are  the  same  as  they 
were  before  their  amendment  After  re- 
versal, on  December  23,  1919,  the  original 
bill  was  amended  by  adding  the  B.  O.  Zad^ 
Jewelry  Company  as  a  party  resfpondent; 
but  no  relief  against  that  company  was 
prayed  in  the  amended  original  bilL  The 
court  below  sustained  the  demurrers  of  the 
Merchants'  and  the  First  National  Banks  to 
the  amended  bill,  containing  grounds  taking 
the  objection  that  it  was  multifarious.  The 
bill  as  amended  by  the  addition  of  the  Jewel- 
ry company  as  a  party  respondent  still  aa- 
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bodies  the  effort  to  redress  wrongs  against 
the  Individual  complainants  and  wrongs 
against  the  B.  O.  Zadek  Jewelry  Company, 
the  corporation.  In  the  former  opinion  it 
was  .held  that  the  bill  contained  equity  In 
so  far  aa  it  sought  redress  of  wrongs  to  the 
Individual  complainants  and  to  oiforce  their 
indlvldtial  rights  In  the  premises.  There  was 
no  ground  In  the  demurrers  then  tmder  re- 
view that  took  the  objection  that  the  bill 
was  multifarious.  This  court,  however,  not- 
ing this  possible  objection,  mooted  its  pres- 
ence, and  in  the  two  statements  pertinent  to 
that  matter  so  guarded  the  opinion's  pro- 
nouncement and  effect  as  expressly  to  dis- 
avow any  Intent  to  Justify  the  Joinder  In  one 
bin  of  causes  of  complaint  by  the  individual 
complainants  with  causes  of  complaint  that— 
nnless  excused  by  circumstances  that  would 
bring  the  cause  within  the  doctrine  of  Howze 
V.  Harrison,  165  Ala.  150,  51  South.  614, 
among  many  others— conid  be  asserted  alone 
by  the  corporation,  the  Jewelry  company. 
ll>e  court  did  not,  on  former  appeal,  decide 
the  question  for  the  obvious  reason  that  it 
was  not  raised  by  the  demurrers  to  the  bill. 
The  intimation  this  court  gave  in  the  opin- 
ion on  former  appeal  to  the  effect  that  such 
a  Joinder  could  not  be  sanctioned  was  di- 
rectly Justified  by  the  ruling  made  In  Ekn- 
plre  Realty  Co.  v.  Harton,  176  Ala.  9&,  108, 
109,  67  South.  763.  The  New  Tork  Court 
of  Appeals  recognized  the  same  rule  In 
Brock  V.  Poor,  216  N.  Y.  887,  111  N.  B.  229, 
232. 

[2,  >]  The  fact  that  the  Jewelry  company 
was,  after  reversal,  made  a  party  respondent 
did  not,  of  conrse,  alter  the  status  of  the 
bin  so  as  to  avert  the  application  of  tlie 
stated  rule.  To  assert  the  corporate  rights, 
as  distinguished  from  those  of  the  individ- 
uals, the  corporation  must  become  the  actor, 
unless  exceptional  circumstances,  which 
should  be  averred,  invest  the  Individual 
stockholder  or  director  with  the  power  to 
assert  the  corporate  right  or  to  seek  the 
redress  of  the  corporate  wrong.  The  disso- 
lution, by  agreement,  of  the  corporation  on 
December  31,  1919,  under  the  act  approved 
Febniary  9,  1915  (Gen.  Acts,  p.  52,  amending 
Code,  I  3510),  left  It  with  the  power  to  en- 
force whatever  rights  it  has  to  redress. 
Code,  S  3316;  Pankey  v.  lippman,  187  Ala. 
199,  65  South.  771 ;  Roe  v.  Durham,  195  Ala. 
684,  71  South.  109. 

The  bill  being  multifarious,  and  thus  sub- 
ject to  the  demurrers  of  the  appellees,  and 
the  reformation  of  the  bill  being  necessary, 
It  would  now  serve  no  useful  purpose  to 
consider  the  assignments  directed  to  the  trial 
oonrt's  action  in  respect  of  the  cross-bllla. 

The  decree  is  affirmed. 


ANDERSON,   C.  J.,  and 
and  THOMAS,  33.,  «mcnr. 


SOMBRVILI/B 


(2M  Ala.  zm 
GRAND    LODGE   OF   ALABAMA,    A.   F.   t, 
A.    M.    (Colored),    v.    GOODWIN. 
(6  DIv.  41.) 

(Supreme  C!onrt  of  Alabama.    April  22, 1920.) 

1.  Parties  «=>95(6)— Gonplalnt  against  unin* 
oorporated  aMoeiatloa  nay  be  amended  by 
adding  members. 

Complaint  originally  bronglit  against  an  no- 
incorporated  association,  which  could  not  l>e 
■ned  as  such,  could  be  amended  by  adding  as 
defendants  the  members  of  such  association. 

2.  Depositions  «=»83(3)— Taken  prior  to 
amendment  adding  defendants  will  be  »np> 
pressed. 

Where  complaint  against  an  unincorporated 
association  was  amended  by  adding  members 
of  the  association  aa  defendants,  a  deposition 
taken  before  the  amendment  wlU  be  suppressed 
on  timely  motion. 

3.  Ospositloas  «s>lll(-l)  —  introduotioD  of 
deposltloa  taken  before  amendment  not  or^ 
ror>  in  abeenoe  of  objection  or  motion. 

Admission  of  deposition  taken  prior  to 
amendment  of  complaint  by  adding  defendants^ 
where  there  was  no  motion  or  objection  to  the 
introduction  thereof,  was  not  error. 

4.  Appeal  and  error  «s9l040(7)— Sastalaini 
demurrer  to  pleas  harmless,  where  defenta 
heard  under  other  plea. 

The  sustaining  of  demurrer  to  pleas  was 
harmless,  where  the  defense  set  up  therein  waa 
heard  nnder  other  plea. 

5.  Witnesses  «=>  1 5&— Conversatlan  between 
koaefloiary  and  ofllcer  of  sooiety  held .  aat 
traasaotlon  with  deceased. 

In  action  on  benefit  certificate  by  plaintiff, 
claiming  to  have  been  made  benefidaiy  by  let- 
ter from  insured  to  the  society  givmg  notice 
of  change  of  beneficiaries,  plaintiff's  testimony 
as  to  her  conversation  with  officer  of  the  soci- 
ety, to  whom  it  would  have  been  necessary  for 
insured  to  give  such  notice,  held  not  incom- 
petent, under  Code  1907,  {  4007,  relating  to 
testimony  as  to  transaction  with  deceased  per- 
sons. 

6.  Evidenoe  ^3l8S(l)— Secaadary  avldanoa 
not  admissible,  In  absenee  of  effort  to  prooara 
original. 

Where  person  to  whom  letter  was  sent  was 
present  at  tbe  trial,  secondary  evidence  as  to 
the  contents  thereof  should  not  have  been  ad- 
mitted, without  requiring  proof  of  an  effort  to 
have  1dm  produce  the  letter. 

7.  Appeal  and  error  «=:>I052(4)— Seoondary 
evidenoa,  without  preliminary  proof,  held' 
harailasa,  in  view  of  subsequont  testimony. 

The  admission  of  secondary  evidence  as  to 
contents  of  letter,  without  requiring  proof  ef 
effort  to  procure  person  to  whom  letter  was 
sent,  who  was  in  court,  to  produce  letter,  was 
rendered  harmless  by  subsequent  testimony  of 
such  person,  ,in  which  he  denied  receipt  or 
knowledge  of  such  letter. 
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8.  Insurance  9=3818(1)— Testimony  u  to  pay- 
ment of  proeeedo  to  person  other  than  plaia> 
tiff  iDadmisslbla. 

In  action  on  deetb  certificate,  eTidence  aa 
to  payment  of  the  entire  proceeds  of  the  cer- 
tificate to  ot)ier  person  was  inadmissible; 
plaintiff  not  being  affected  by  a  transaction  to 
which  she  was  not  a  party. 

9.  Appeal  and  error  ®=3l048(5)  —  Permitting 
response  to  question  held  harmless.  In  view  of 
answer. 

In   action  on  death  benefit  certificate  by 

plaintiff,  claiming  to  have  been  made  beneficiaty 
of  one-half  of  proceeds,  wherein  the  society 
claimed  to  have  had  no  knowledge  of  any  change 
in  beneficiaries,  action  of  court  in  permitting 
witness  to  answer  question  as  to  whether 
plaintiff's  claim  had  been  discnssed  in  the 
society  heJd  harmless,  bi  view  of  negatiTe  an- 
swer thereto. 

10.  Insurance  «=>784( I)— Notice  of  change  of 
benefloiary  to  officer  of  society  was  notico  to 
society. 

In  action  on  death  benefit  certificate  by 
idaintiff,  claiming  to  have  been  made  beneficiary 
of  one-half  of  proceeds  of  certificate  by  notice 
of  change  of  beneficiaries,  instruction  that  no- 
tice of  ch^inge  of  beneficiary  given  particular 
officer  of  the  soci;«ty  was  notice  to  the  society 
.itself  held  not  error. 

11.  Appeal  and  error  «=>I87(2)— Membership 
In  society  cannot  bo  raised  for  first  time  »■ 
appeal. 

In  action  against  member*  of  an  unincorpo- 
rated fraternal  benefit  society  on  death  benefit 
eerttficate,  dcfendante  cannot  complain  on  ap- 
peal that  they  were  not  shown  to  hare  been 
members  at  or  before  the  death  of  insured, 
where  no  6%jection'  to  Joining  them  as  defend- 
ants was  made  until  after  rendition  of  verdict 

Appeal  from  Oircnlt  Court,  Jefferson  Conn- 
ty;  Dan  A.  Greene,  Judge. 

Action  by  Delia  Goodwin  against  the  Grand 
Lodge  of  Alabama,  A.  F.  ^  A.  M.  (Colored), 
and  others,  on  an  insurance  benefit  «ertifl- 
CAte.  Judgment  for  plaintiff,  and  defendant 
appeals.  Transferred  from  Court  of  Appeals 
under  Acts  1911,  p.  449,  |  6.   Affinned. 

As  originally  brought,  the  suit  was  against 
the  Grand  IJodge  of  Alabama,  Aadeat  Free 
&  Accepted  Mosong  (Colored).  By  amend- 
ment the  following  were  added  as  parties  de- 
fendant: H.  C.  Harris,  J.  T.  Gregory,  -H.  a 
Binford,  W.  T.  Woods,  C.  H.  Kvans,  C.  W. 
McDaniel,  and  C  W.  Allen,  with  the  addi- 
tional allegation: . 

"Plaintiff  avers  that  the  individual  defendants 
hereto,  and  others  whose  names  are  to  the 
plaintiS  unknown,  were  at  the  time  of  the  ac- 
crual of  plaintiff's  cause  of  action  acting  as  a 
.voluntary  association  known  and  called  Grand 
Lodge  of  Alabama,  Ancient  Free  &  Accepted 
Masons." . 

93ie  following  Is  plea  8: 

(8).  For  further  plea  and  answer  to 'the 
complaint,  and  each  and  every  count 'thereof. 


separately  and  severally,  defendants  say  tiie 
deceased,  James  Wright,  was  a  member  at 
Purity  Lodge  prior  to  his  death,  and  in  accord- 
ance with  the  laws  of  the  endowment  defend- 
ant executed  a  certificate,  shovring  what  disposi- 
tion should  be  made  of  the  endowment  to  which 
he  was  entitled  at  his  death,  which  certiflcate  is 
In  words  and  figures  as  follows: 

"  'Certificate,  Showing  to  Whom  Money  of 
Endowments  must  be  Paid  at  Death.— To  the 
Worshipful  Master,  Warden  and  Brethren  of 
Purity  Lodge  No.  216  of  Free  &  Accepted 
Masons,  under  the  Jurisdiction  of  the  Grand 
Lodge  of  Alabama,  Located  in  the  Town  of 
Trussville,  County  of  Jefferson,  and  the  State 
of  Alabama:  I,  James  Wright,  do  consider  my- 
self to  be  of  sound  mind.    I  am years  of 

age,  wid  a  member  of  Lodge  No.  216  in  good 
standing,  and  reside  at  No.  Trussyilla  street  in 

the  county  of  Jefferson  of  and  state  of 

Alabama.  I  direct  that  in  case  of  my  death 
all  benefits  to  which  I  may  be  entitled  from 
the  endowment  department,  all  to  be  paid  to 
my  wife,  Mrs.  Hattie  Wright,  or  so  much  to  my 

This  °  certiflcate   may  be   changed   1^ 

signer  from  time  to  time.  [Sign  name  in  full] 
James  Wright.  Witness:  J.  D.  Kent.  B.  H. 
Bradshaw.' 

"And  defendants  aver  that  they  had  no  notice 
of  any  change  of  the  beneficiary  designated  by 
said  certificate,  and  had  no  notice  that  Delia 
Goodwin,  the  plaintifl',  had  any  interest  in  the 
proceeds  of  said  endowmoit,  and  that  in  ac- 
cordance with  said  certificate  they  paid  Hattie 
Wright  the  amount  of  the  benefits  or  endow- 
ment to  which  said  James  Wright  was  entitled 
at  the  .time  of  his  death,  namely,  the  sum  of 
$100,  which  was  in  full  settlement  of  the  en- 
dowment due  by  virtue  of  the  membership  of 
the  said  James  Wright  in  the  defendant  asso- 
ciation." 

The  question  In  the  sixteenth  assignment 
of  error  was  a  qnestion  to  A.  J.  Nelson  on 
the  cross-examination: 

"Q.  Did  you,  or  not,  or  was  it,  or  not,  dis- 
cussed in  the  lodge,  after  James  Wright  died, 
and  before  you  paid  the  $100,  that  tnis  woman 
claimed  $230?" 

The  other  facts  sofflclently  appear  from 
the  opinion  of  the  court. 

Frank  S.  White  &  Sons,  of  Birmingham, 
for  appellant. 
Hugo  Black,  of  Birmingham,  for  awdlee. 

SAXRB,  J.  [1]  Originally  the  Grand 
Lodge  of  Alabama,  A.  F.  &  A.  M.  (Colored), 
was  named  as  the  sole  defendant.  When  the 
suit  was  brought,  1909,  the  so-called  defend- 
ant w&s  an  unincorporated  asaodation  and 
could  not  be  sued  aa  such.  Moore  v.  Bums, 
60  Ala.  269.  By  amendment  the  names  of 
several  individuals  were  added  aa  defeid- 
ants,  with  the  allegation  that  theiy.  and 
others  whose  names  were  unknown  to  plain- 
tiff, acted  as  the  association  originally  named 
as  defendant,  and  they  appeared  in  defense. 
'As'for  any  qnettlon. raised,  there  is  no  ob- 
jection to  this  practice.    If  the  piaintUC  bad 
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been  an  nnlncorporated.  association,  appear- 
ing In  its  association  name  only,  and  ^a  such 
entitled  to  no  recognition  in  the  law  courts, 
it  may  be  that  the  original  complaint  would 
have  afforded  no  basis  for  an  amendm^it; 
but  it  seems  that  the  rule  la  otherwise  when 
such  an  association  is  made  tbe  party  defend- 
ant SO  Cyc.  27,  08.  Our  judgment  is  that 
there  was  no  Infraction  of  ttie  mie  discussed 
and  applied  in  Harden  Mercantile  Co.  r. 
Whiteside,  145  Ala.  617,  39  South.  676,  where 
it  was  held  that  an  entire  change  of  parties 
defoidant  worked  a  discontinuance  as  to  the 
defendant  whose  name  was  last  brought  in. 

[2,  3]  A  d^osition  was  taken  before  the 
amendment  noted  supra.  This  depo8lti<m 
would  have  been  suppressed  on  timely  motion. 
Henderson  v.  HaU,  134  Ala.  465,  82  Soutb. 
840,  88  L.  B.  A.  678.  But  there  was  no  mo- 
don  nor  any  objection  to  the  introduction  of 
the  deposition,  and  hence  no  error. 

[4]  There  is  no  need  to  go  into  a  detailed 
comddeiatlon  of  pleas  4,  5,  6,  and  7,  to  which 
demurrers  were  sustained.  The  defense  set 
up  in  these  pleas  was,  without  the  require- 
ment of  unnecessary  allegation,  heard' under 
plea  8.  In  fact,  the  only  Issue  contested  be- 
tween tbe  parties  was  stated  in  its ''simplest 
form  In  this  last-mentioned  plea,  so  thAt,  If 
there  was  error  In  the  rulings  on  pleas  -4,  6» 
6,  and  7,  It  can  avail  appellants  nothing. 

[i)  Plaintiff,  appellee,  calmed  to  be  the 
designated  benefldary  of  one-half  of  the  pol- 
icy, or  benefit  certificate.  In  suit.  She  tiaim.' 
ed  by  designation  of  the  insured,  pnopeily 
made  known  before  his  death  to  the  associa- 
tion In  which  he  wag'  iilsared.  She  testified 
to  nothing  within  the  ban  of  section  4007  of 
the  Code.  She  testified  to  a  conversation 
with  one  Nelson,  who  was  wondilpfal  master 
of  the  lodge  of  which  dectased  bad  been  a 
member,  and  to  which  it  was  neoeesary*'  it 
seems,  to  give  notice  of  the  change  of  blmefl- 
dary  under  which  appellee  claimed;  her  tes- 
timony tending  to  prove  the  receipt  by  Nelson 
of  a  letter  constituting  notice  that  insured 
had  changed  In  i>art  the  beneficiary,  but 
there  was  nothing  la  that  contrary  to. tbe 
statute.  :•' 

[V,Y}  Secondary  erideuoe  was  received, 
over  defendants'  objection,  as  to  the-  contenta 
of  tbe  letter  which  plaintiff  claimed  had  been 
sent  to  Nelson.  The -letter,  according  to 
plaintiff's  evidence,  had  been  written  and 
mailed,  postage  paid,  to  Ndison  at  his  post 
office;  but  defendants  denied  possession  or 
knowledge  of  it.  Nelson  was  not  a  party  to 
the  cause;  but  he  was  present  at  the  trial, 
and  plaintiff  should  have  shown  an  effort  to 
have  him  produce  it  preliminary  to  evidence 
ot  its  contents  at  seebodband. .  Moidecaiv. 
Beal,  8  Port  629 ;  Laster  y. .  BlaokweU,  128 
Ala.  143,  80  South.  663.    But  at  a  later  stage 


of  the  trial,  Nelson  beWme  a  witness  and  de-   tentlon  has  never  been  csllad. 


nled  receipt  or  knowledge  of  any  such  letter. 
This  rendered  harmless  the  error  in  admit- 


ting secondary  evidence  of  its  contents  with- 
out proper  preliminary-  proof. 

[I]  The  question  as  to  whether  the  amount 
paid  to  Hattie  Wright,  widow  of  the  Insured, 
was  In  full  of  his  certificate  Of  insurance, 
was  irrelevant  to  the  Inqutiy  whether  one- 
half  the  certificate  had  been  made  payable  by 
Insured  to  plaintiff,  who  was  his  mother.  If 
plaintiff  was  entitled  to  one-half  the  proceeds 
of  the  certificate,  her  right  could  not  be  af- 
fected fay  a  transactioQ  to  which  she  wng  not 
a  party. 

[>]  The  answer  to  the  question  made  the 
subject  of  the  sixteenth  assignment  of  error 
was  in  the  negative,  and  harmless  to  defend- 
ants. 

(10]  The  by-laws  of  the  association  re- 
quired that  every  holder  of  a  certificate  of 
Insurance  should  file  a  certificate  deslgnatihg 
the  beneficiary ;  the  form  of  the  oertldcate  lit 
use  showing  that  It  was  addressed  to  the 
worshipful  master,  wardens,  and  brethren  of 
the  lodge  of  whic^  (be. insured  was  a  mem- 
ber. We  think  there  was.no  error  committed 
when  :the  court  charged  the  Jury,  in  effect 
that  notice  (of  a  change  of  beneficiary)  ,to 
the  worshipful  master  of  Insured's  lodge  was 
notice  to  "defendant"  Whether  there  was 
such  notice  In  fact  was  left  with  the- juty; 
it  was  In  iaet  the  only  controverted  i^sue-lo. 
the  cause. 

[II]  The  aigummt  in  support  of  the  as- 
signment of  error  based  upon  the  overrallng 
of  defendants'  motion  for  a  new  trial  reiter- 
ates the  alleged  errors  to  which ,  reference 
has  been  made,  and  In  addition  suggests  that 
defendants  were  not  shown  to  haye  been 
members  of  the  association  at  or  before  the 
death  of  tbe  insured.  It  is  true  that  no  ques- 
tion was  asked  of  any  witness  on  this  point, 
and  the  contention  here  seems  to  ue  an  aft- 
erthought; there ,  having  been  no  spedflc 
question  on  this  polat  made  in  the  motion. 
Dtiteadants  did,  however,  allege  In  tbei^  mo- 
tion that  the  conrt  had  erred  in  refusing 
their  request  for  tbe  general  charge.  What* 
ever  luay  be  said  as  to  the  case  of  the  Indi- 
vidual defendants,  other  than  H.  O.  Blofoid 
and  H.  C.  Harris,  the^ury  may  have  inf^red 
from  undisputed 'correspondence  in'  evidence 
that  the  named' parties  w^e  members  of  the 
defendant  assodaticm,.  and-  as  sue)}  liable  .in 
plalntUTs  action.  The  general  charge,  there- 
fore,  In  the  oomprebensive  form  requested, 
was  refused  witho«t  error;^  nor  have  the 
separate  cases  of  thiai  other  Indivldaal  de- 
fmdants  been  presented  by.  any  separate  as- 
signments of  error  here  or  in  the  motion  for 
a  new  trial... .Having  thus  throughout  made 
common  cause  with  defendants  against  whom 
a  verdict  wa?  warranted,  these  defendants, 
last  referred  to,  cannot  now  have  the  bene- 
fit -of  a  difference  In  their  cases  to  which  at- 


We  have  stated  our  consideration  of  all  ■•• 
aignmcnts  of  error  deemed  of  saffidemt  im- 
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portance  to  tolerate  separate  meation.    The 
rest  need  no  separate  consideration. 
Affirmed. 

ANDERSON.  O.  1.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 


(XM  AJa.  IBS) 

BRONAUGH  v.  EVANS.    (8  DIv.  247.) 

(Snprem*  Court  of  Alabama.    Apm  8,  1920.) 

1.  Appeal  and  error  «=3|052(7)— Admiwion  of 
aooount  In  an  aetlon  of  trover  and  aawimpatt 
harmless  to  defendant 

In' an  action  of  trover  and  assnmpsit,  where 
the  court  found  for  plaintiff  on  the  trover  count 
oqly.  any  error  in  admitting  verified  account 
against  defendant,  if  erroneous,  was  harmless 
to  him. 

2.  Corporations  «=33I2(3)— Trover  and  oon< 
version  9=9 1 1 — Payment  of  Individual  debt 
hy  president  a  oonverslon  by  lilm  and  creditor. 

If  a  company  was  not  indebted  to  defend- 
ant, and  its  property  was  turned  over  to  de- 
fendant by  its  president  in  payment  of  the  pres- 
ident's individual  debt,  the  property  was  con- 
verted lioth  by  the  president  and  creditor. 

3.  Banlcnipt^v  «=>I85— Trnstse  oan  raoover 
preference. 

Where  sale  of  a  company's  property  to  de- 
fendant, its  creditor,  by  its  president,  was  with- 
in four  months  prior  to  petition  in  bankruptcy 
against  the  company,  and  amounted  to  a  pref- 
erence Tinder  Bankruptcy  Act,  {  60  (U.  S. 
Comp.  St  I  9644),  the  company's  trustee  can 
recover  from  defendant  sn(ik  property  or  its 
value. 

4.  Trover  and  conversion  «=»9(7)— Defendant, 
who  wrongfully  acquired  property,  liable, 
without  showing  of  demand  and  refusal. 

Where  defendant  acquired  the  property  of 
a  company  from  its  president  in  payment  of 
the  letter's  indlvidaal  debt  and  wrongfully  ap- 
propriated it  to  liis  own  use,  not  acquiring  it  as 
an  innocent  bailee,  he  is  liable  to  the  compa- 
ny's trustee  in  bankruptcy  for  conversion  with- 
out shelving  of  demand  and  ref  usaL 

Appeal  from  Circuit  Court,  Madlaon  Coun- 
ty ;  Robert  a  BrickeU,  Judge. 

Action  Ot  trover  and  assumpsit  by  H.  M. 
Evans,  as  trustee  In  bankruptcy  of  the  Hltf 
Box  ft  Lumber  Company,  against  James  B. 
Bronau^.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Court  of 
Appeals  under  Acts  1911,  p.  450,  |  6.  Af- 
firmed.  ' 

Spraglns  ft  Speake,  of  Huntsville,  for  ap- 
pellant 

David  A.  Grayson,  of  Huntsvllle,  for  appel- 
lee. 


ANDERSON,  a  3.  [1]  Since  the  trial 
court  found  for  the  plaintiff  upon  the  trover 
count  cmly,  any  error  in  admitting  the  veri- 
fied account,  if  error,  was  error  without  Ih- 
Jury. 

[2]  The  evidence,  as  introduced,  tended  to 
show  that  the  mules  and  harness  belonged  to 
the  bankrupt,  Hltt  Lumber  ft  Box  Company, 
and  were  turned  over  to  the  appellant  in  part' 
payment  of  a  debt  due  from  Mr.  Hltt  the 
president  ot  the  company,  to  said  a^eUant 
If  the  Hltt  Lumber  ft  Box  Company  was  not 
Indebted  to  the  aK)eUant,  and  the  property 
was  turned  over  by  Its  president  Hltt  to  this 
apitellant  in  payment  of  an  individual  debt 
due  him  by  the  said  Hitt  the  same  was  un- 
authorized, and  amounted  to  a  con-version  on 
the  part  of  both  Hitt  aqd  the  appellant. 
Coleman  t.  Slier,  74  Ala.  435.  Therefore  the 
trial  court  did  not  err  in  rendering  a  Judg- 
ment for  the  plaintiff  upon  tliis  theory  at  the 
case. 

[3]  On  the  other  hand,  we  may  concede, 
only  for  the  purpose  of  deciding  tills  case, 
that  the  trial  court  erred  in  not  reodving  the 
appellant's  proffered  proof  tending  to  show 
that  the  debt  owing  the  appellant  was  an  ob- 
ligati(«'for  which  the  company  was  liable; 
stUl  the  admission  of  same  could  not  luive  pie< 
eluded  the  plaintiff's  recovery  of  the  property, 
as  the  sale  of  same  to  him  was  within  four 
months  prior  to  the  petition  in  bankruptcy, 
and  amounted  to  a  preference  under  section 
60  of  the  Bankruptcy  Act  (U.  S.  Comp.  St  I 
0644),  and  which  authorizes  a  recovery  by 
the  trustee,  this  plaintiff,  of  said  property  or 
its  value.  The  proof  as  received,  together 
with  that  offered,  also  tended  to  show  that 
appellant  received  the  property  when  he  had 
reasonable  cause  to  believe  that  the  transfer 
to  him  was  a  preference.  The  sale  was  not 
(mly  a  short  time  prior  to  the  petition  subse- 
quently resulting  In  an  adjudication  of  bank- 
ruptcy, but  the  aiqpellanfs  offered  proof 
showed  that  the  bank  woidd  not  credit  the 
company,  but  would  only  lend  the  money  on 
the  note  of  Hltt  and  himself. 

[4]  We  thtnk  that  the  facts  in  this  case 
were  sufficient  to  establish  a  conversion  of 
the  property  by  the  appellant,  without  the 
plaintiff's  having  to  show  a  demand  and  refus- 
al before  bringing  suit  as  he  wrongfully  ac- 
quired possession  and  appropriated  It  to  bis 
own  use,  and  did  not  acquire  it  as  an  in- 
nocent bailee;  Connesr  ft  Johnson  t.  Allen, 
33  Ala.  515. 

The  Judgment  of  tlM  drcolt  court  Is  af- 
firmed. 

affirmed* 

McGLELLAN,  SOMBtRYILLB,  and  THOM- 
AS, JJ.,  concur. 
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STATE  ex  rel.  WALDROP,  Clerk,  v.  HOQAN, 
Coroner.    (6  DIV..90.) 

{Supreme  Court  of  Alabama.    Jane  8,  1920.) 

1.  Mandamus   <e=9l54( I) —Petition   conetraed 
nost  strongly  aoainftt  pleader  on  demurrer. 

A  petition  in  a  mandamus  proceeding  must 
be  construed  most  strongly  against  a  pleader 
on  demurrer. 

2.  Coroners  «=>I0— No  Inquest  by  Jury  neces- 
sary,  whsre  slayer  Is  publicly  known. 

Where  it  was  publicly  known  that  deceased 
person  came  to  his  death  unlawfully  at  the 
hands  of  a  certain  person,  who  was  then  in  cus- 
tody, no  necessity  existed  in  law  for  the  sum- 
moning of  a  jury  to  bold  an  inauest,  under 
Code  ig07,  {  7162. 

8.  Coroners  «=>I7— Need  not  llio  statements  of 
witnesses,  where  It  was  publioly  known  who 
killed  deoeased. 
A  coroner  is  under  no  duty  to  file  state- 
ments of  witnesses  taken  on  a  preliminary  in- 
TOStigation  by  him,  where  it  was  publicly  known 
that  deceased  came  to  his  death  unlawfully  at 
the  hands  of  a  certain  person,  who  was  then 
in  custody;  Code  1907,  g  7169,  when  considered 
in  light  of  sections  7162  and  7168,  haying  ref- 
erence only  to  an  inauisition  before  a  Jury  sum- 
moned in  obedience  to  a  direction  of  the  judge 
or  Bolldtor,  as  provided  in  section  7162. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Horace  O.  WiUdnson,  Judge. 

Petition  by  the  State  of  Alabama,  on  the 
relation  of  MTm.  J.  Waldrop,  as  Clerk  of  the 
Clrcnit  Court  of  Jefferson  County,  for  man- 
damus compelling  George  A.  Hogan,  as 
Coroner  of  Jefferson  County,  to  make  retarn 
to  his  ofDce  of  the  proceedings  had  by  him 
in  a  certain  investigation.  From  a  decree 
denying  the  petition,  petitioner  appeals.  Af- 
firmed. 

Ellis  &  Matthews,  of  Birmingham,  for  ap- 
pellant. 

Joseph  B.  Tate,  of  Birmingham,  tor  ap- 
pellee. 


BROWN,  J.  [11  It  appears  from  the  arer- 
ments  of  the  petition  as  amended,  when 
oonstmed  most  strongly  against  the  pleader, 
as  must  be  done  on  demurrer,  that  the  re- 
spondent, Hogan,  as  coroner  of  Jefferson 
county,  made  preliminary  Investigations  into 
the  circumstances  under  whldi  one  W.  F. 
Granger  came  to  his  death,  and  at  the  time 
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of  such  Investigation  it  was  generally  known 
who  caused  the  deatli  of  said  Granger,  and 
"one  Henry  Walker  had  been  arrested  and 
was  then  confined  in  the  county  Jail  for  un- 
lawfully killing  said  Granger" ;  that  in  mak- 
ing such  investigation  or  ."inquest,''  as  it  is 
termed  in  the  petition,  said  coroner  sum- 
moned and  examined  a  number  of  witnesses, 
whose  testimony  was  reduced  to  writing,  and 
a  finding  was  made  by  the  coroner  that 
Granger  came  to  his  death  by  unlawful  means 
at  the  hands  of  said  Walker;  that  due  de- 
mand was  made  by  the  petitioner,  as  derk 
of  the  circuit  court,  on  said  coroner,  that 
such  testimony  and  finding  be  filed  with 
petitioner  as  derk  of  such  court;  and  that 
the  coroner  has  failed  and  refused  to  file 
the  same. 

On  these  facts  the  appellant  prays  for  the 
issuance  of  the  writ  of  mandamus  to  compel 
the  coroner  to  file  in  the  office  of  the  <derk 
of  the  circuit  court  the  written  testimony 
so  taken,  together  with  the  finding  of  the 
coroner  thereon,  and  he  rests  his  claim  to  this 
relief  on  the  provisions  of  section  7169  of  the 
Code  of  1907. 

[2]  There  is  no  contention  here  that  an 
inquest  was  directed  or  held  before  a  Jury, 
under  the  provisions  of  section  7162  of  the 
Code,  and  in  the  fkce  of  the  averment  that 
it  was  publicly  known  that  said  Granger 
came  to  his  death  unlawfully  at  the  hands 
of  Walker,  who  was  then  in  custody,  no 
necessity  eclsted  in  law  for  the  summoning 
of  a  Jury  to  hold  such  inquest. 

[3]  When  section  7169  of  the  Code  is  con- 
sidered In  the  light  of  the  preceding  sections 
of  the  same  chapter,  and  especially  sections 
7162  and  7168,  It  admits  of  no  doubt  that  the 
language,  "the  Inquisition  thus  taken  must 
be  returned  by  the  coroner  forthwith, 
•  •  •  to  the  clerk  of  the  circuit  or  city 
court  of  the  county,"  has  reference  to  an 
inquisition  before  a  Jury  sununoned  in  obe- 
dience to  the  direction  of  the  Judge  or  solici- 
tor as  provided  in  section  7162,  and  in  the 
absence  of  such  inquisition  the  coroner  Is 
under  no  duty  to  file  the  statements  of  wit- 
nesses taken  on  a  preliminary  investigation 
by  him. 

The  ruling  of  the  drcnit  court  is  in  accord- 
ance with  these  views,  and  the  Judgment 
must  be  affirmed. 

Affirmed. 


ANDERSON,    0.    J., 
GARDNER,  JJ.,  concur. 
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CHANDLER  v.  CHANDLER  at  iL 
(7  DIv.  60.) 

(Snpreme  Court  of  Alabama.   April  8,  1926.) 

1.  WitneMM  «s>372(2)— WItnes*  may  be  re- 
qairad  to  dlsdosa  tntereat  bat  not  to  declare 
how  he  acquired  Interest. 

In  will  contest  proponent  bad  the  rifbt  to 
bave  witness  for  contestants  disclose  a  fact 
sbowing  his  bias  or  interest  but  not  to  declare 
the  extent  or  ■offidency  of  tbe  consideration  by 
which  he  had  acquired  an  intereat  in  the  landa 
formerly  belonging  to  decedent. 

2.  Will*  «=>293(5)— Discovery  of  will  and  ad- 
ministration proceedings  prior  thereto  held 
oompetent  on  Issue  of  forgery. 

In  will  contest  involTing  the  iasae  of  wheth- 
er proponent,  to  whom  will  gave  land  without 
limitation,  had  lorged  will,  evidence  as  to  dr- 
comstances  attending  discovery  of  will  and  as 
to  administration  proceedings  prior  thereto  in 
which  proponent  had  been  removed  as  adminia- 
trator  and  in  which  consent  decree  had  been  en- 
tered into,  giving  her  merely  a  life  estate  in 
audi'  land,  held  competent. 

3.  Will*  «=3293(5)— Unsaoeesafttl  seareh  for 
will  and  sobaequent  finding  thereof  admissible 
o>  Issue  of  forgery. 

Testimony  that  proponent  had  searched 
decedent's  trunk,  in  which  he  kept  hia  valuable 
papers,  after  his  death,  without  finding  will, 
and  that  she  subsequently  requested  another 
person  to  ezamioe  certain  papers  in  a  room  in 
her  home  formerly  occupied  by  decedent's  son, 
at  which  time  the  will  was  found;  held  admis- 
8U>le  on  issue  of  fraud. 

4.  Wills  €=>384— Opinion  evidenee  as  to  mental 
condition  of  testator  discretionary  with  the 
eourf. 

In  will  contest  on  ground  of  mental  in- 
capacity, tbe  admission  of  opinion  as  to  mental 
condition  of  testator  by  witnesses  shown  to 
have  been  familiar  with  and  to  have  had  close 
acquaintance  with  testator  is  discretionary  with 
the  court,  and  the  exercise  of  such  discretion 
is  not  reversible  unless  plainly  erroneous. 

5.  Evidence  «=>478 ( I )— Opinion  testimony  as 
to  mental  condition  of  testator  held  not  abuse 
of  discretion. 

In  will  contest  on  the  ground  of  mental  in- 
capacity, action  of  court  in  permitting  witness 
who.  bad  known  testator  all  his. life,  and  who 
had  been  together  with  testator  on  day  of  exe- 
cution of  will,  to  testify  as  to  testator's  mental 
condition  on  such  day,  held  not  an  abuse  of  such 
discretion. 

6.  Wilis  «=»294— Extr^iudidal  deolarations  by 
subscribing  witness  since  deceased  as  t» 
capacity  not  admissible. 

If  the  subscribing  witness  is  dead  or  per- 
manently absent  from  the  jurisdiction,  neither 
party  can  give  in  evidence  extrajudicial  dec- 
larations or  opinions  which  such  subscribing 
witness  may  have  subsequently  made  regarding 
testator's  mental  capacity,  for  tbe  purpose  of 
invalidating  the  will. 


7.  Wills  «=>2»4— Declaration  of  deceased  or 
absent  alleged  sabseriblng  witness  as  to  for- 
gery ariffllsslbia. 
Dedarationi  of  alleged  subscribing  witness, 
who  is  dead  or  oat  of  Jurisdiction  at  the  time 
of  will  contest,  that  instrument  offered  for  pro- 
bate but  challenged  as  a  forgery  was  not  in 
fact  executed  by  testator  or  attested  by  such 
declarant,  are  competent,  if  supported  by  other 
evidence  tending  to  show  such  fnod  or  for- 
gery, where  the  will  ia  supported  only  by  proof 
of  the  handwriting  of  such  sntwoibing  deceased 
witness. 

Appeal  from  Probate  Court,  OherolBee  Coun- 
ty; J.  L.  Savage,  Judge. 

Petition  by  Mary  3.  Cbandler  tor  tbe  pro- 
bate of  a  will  of  John  A.  Cbandler.  From  a 
decree  denying  tbe  probate  of  the  will  prb- 
ponent  appeals,  making  tbe  helra  party  there- 
to by  virtue  of  their  contest    Affirmed. 

Hugh  White  and  A.  K.  Goodbne,  tiotb  of 
Oadsden,  for  appellant 

Hugh  Reed,  of  Center,  and  O.  B.  Hood,  of 
Gadsden,  for  appelleea 

TUOBIAS,  J.  The  appeal  la  Uken  from  a 
decree  denying  die  probate  of  an  alleged  will 
of  John  A.  Cbandler,  deceased. 

Tbe  Issues  were  tried  by  a  Jury.  On  tbe 
verdict  for  c(»ite8tantB,  a  decree  was  entered 
to  tbe  effect  that  the  Instrument  propounded 
for  probate  was  not  the  last  wlU  of  Jotin  A. 
Chandler,  deceased,  and  waa  not  antitled  to 
be  probated. 

The  recited  grounds  at  contest  oo  wbldi 
the  Issues  were  made  were  the  due  execution 
of  the  Instrument  wbetber  Its  executlm  was 
procured  by  undue  Influence,  whether  John 
A.  Chandler,  at  the  time  of  the  execution  of 
said  Instrument  was  of  unsound  mind  and 
Incapable  of  making  a  valid  will,  and  wheth- 
er said  Instrument  was  fabricated. 

Several  of  tbe  objections  duly  made  and 
exceptions  reseiVed  to  rulings  on  the  Intro- 
duction of  evidence  are  assigned  as  error. 
To  an  understanding  of  tbe  same,  it  should 
be  stated  that  before  the  production  of  tbe 
Instrument  sought  to  be  probated  as  the  last 
will  of  said  Chandler  certain  proceedings 
were  had  in  the  probate  court  viz-  letters  of 
administration  on  the  estate  of  said  Gbandlor 
were  issued  to  Mary  J.  Chandler,  the  wife,  on 
her  application,  a  petition  filed  by  tbe'  ad- 
ministratrix to  sell  lands  of  tbe  estate  f<x 
payment  of  debts,  and  an  order  dismissing 
that  iwtltlon.  In  the  <diancery  court  there 
was  a  decree  of  ranoval  of  said  administra- 
tl<Hi  from  the  probate  court  a  decree  r«nov- 
ing  Mary  J.  Chandler  (proponent)  as  adminis- 
tratrix of  said  estate,  and  a  consent  decree. 
Among  other  things,  the  consent  decree  ad- 
judged that  Mrs.  Chandler  should  have  con- 
trol of  the  property  of  the  estate,  was  entitled 
to  all  the  rents.  Income,  and  profits  therefrom 
during  her  natural  life,  without  accounting 
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«xcept  for  designated  lojuiy  to  tite  remainder 
Interest  therein;  and,  further,  that  abe  was 
required  to  make  certain  apedflc  «tmiMi  pay- 
ments to  designated  creditor.  The  sale  of 
certain  lands  of  the  estate  for  the  payment 
of  debts  was  provided,  and  the  contingency  of 
nonpayment  of  the  debts  before  the  death  of 
lira.  Chandler  was  likewise  proYlded  for. 
The  foregoing  Instruments  were  Introdnced 
la  evldeuce  by  contestants  over  the  due  ob- 
jections and  exceptions  of  proponent,  and  re- 
8pectlTd.y  insisted  upon  as  error. 

[1]  The  witness  Mr.  Beed,  having  testified 
in  behalf  of  contestants,  under  the  rule  per- 
mitting the  bias  or  interest  of  a  witness  to 
be  shown  (Johnson  v.  State,  74  Sooth.  866, 
387),  on  cross-examination  was  asked,  "Has 
the  litigation  In  which  you  have  represented 
such  heirs  been  terminated?"  and  "You  are 
interested  in  the  lands  of  this  estate,  are  you 
not?"  Proponent  had  the  right  to  have  wit- 
ness disclose  a  fact  showing  bias  or  Interest, 
if  such  there  was;  not  to  declare  the  extent 
or  sufficiency  of  the  consideration  by  which 
he  acquired  an  interest  in  the  lands  formerly 
belonging  to  said  decedent  Without  objec- 
tion, to  the  latter  question,  the  witness  re- 
plied, "Tes;  I  have  a  deed  to  a  one-fourth 
Interest  la  all  the  real  estate  of  the  estate 
of  J.  A.  Chandler;"  and  then  proceeded  to 
fltate  the  further  fact  that  his  Interest  might 
be  affected  by  the  result  of  the  verdict  of  the 
jury  on  the  Instant  trial,  "for  should  the  will 
be  proven  and  the  title  to  the  lands  pass  to 
the  widow  under  this  will,  I  might  thereby  be 
prejudiced,  inasmuch  as  I  hold  a  deed  from 
the  heirs  at  law  of  J.  A.  Chandler,  and  his 
widow  Is  not  his  heir.  I  have  my  deed  here 
in  my  hand." 

In  the  proceedings  In  the  probate  court  by 
proponent  (the  widow  of  decedent),  her  acts 
as  administratrix  of  said  estate  to  the  time 
of  her  ranoval  from  representative  capacity 
by  the  chancery  court  and  thereafter  to  the 
time  of  the  consent  decree  declaring  the  ex- 
tent of  her  interest  in  the  estate  as  the  widow 
of  said  decedent  to  be  that  of  a  life  estate 
subject  to  annual  fixed  ipayments  to  certain 
creditors  of  that  estate.  It  must  be  admitted, 
are  not  related  to  the  question  of  the  bonil 
fides  of  the  consideration  for  the  witness 
Beed's  interest  In  the  lands  acquired  by  con- 
tract from  the  next  of  kin  of,  John  A.  Chand- 
ler, deceased.  If  not  otherwise  relevant 
«vldence,  the  ai^lsslon  of  such  proceedings 
Im  evidence  was  calculated  to  confuse  the  is- 
sues being  tried  and  to  prejudice  the  jury 
against  the  proponent  of  the  will  and  only 
beneficiary  thereunder. 

[2]  Was  this  evidence  c<8npeteiit  on  the  Is- 
sue of  fraud  or  forgery  vel  xum.  at  the  will  In 
-question?  The  Isisae  of  letters  testamentary 
to  Mary  J.  Chandler,  the  several  subsequent 
proceedings  In  the  probate  and  chancery 
courts,  the  decree  of  her.  removal  for  Insuffi- 
cient bond,  and  the  consent  decree  making 
-dlspoeltloB  of  the  properties  of  said  estate. 


presupposed  the  nonexistence  of  a  wQl  of 
John  A.  Chandler,  deceased.  After  her  re- 
moval as  administratrix  and  the  consent  de- 
cree limiting  her  title  to  the  properties  of  her 
deceased  husband,  the  will  propounded  for 
probate  would  have  rendered  nugatory  said 
acts  and  decrees,  defeated  the  title  in  re- 
mainder with  which  the  next  of  kin  bad 
been  Invested  as  the  result  of  the  contests, 
Utigatlons,  or  tiegotlatlons  In  th^r  behalf 
fixed  and  dedared  In  the  decree  In  question. 
The  fact  that  Mrs.  Chandler  propounded  for 
probate  the  alleged  will  of  her  deceased  hus- 
band at  such  stage  of  administration  and 
negotiation,  with  her  explanation  as  to  where 
and  by  whom  it  was  discovered  in  her  resi- 
dence, was  competent  evidence  for  contest- 
ants. It  was  of  slight  probative  force.  It  is 
true,  yet  was  susceptible  of  the  Inference  by 
the  Jury  of  motive,  prejudice,  or  bias  oa  tbe 
pert  of  proponent  to  effectively  defeat  the 
efforts  of  the  next  of  kin  of  her  deceased 
husband  to  establish  and  fix  their  Interests  as 
remaindermen  in  the  properties  of  the  estate. 
It  Is  true  that  such  evidence  is  consistent 
with  good  faith  on  the  part  of  Mrs.  Chandler; 
yet  the  Jury  had  the  right  to  judge  the  acts 
of  the  parties  in  the  light  of  their  passions, 
prejudices,  bias,  and  interest.  The  fact  that 
the  attorney,  in  behalf  of  the  btirs  at  law  of 
John  A.  Chandler,  deceased,  had  controverted 
with  Mrs.  Chandler  as  to  a  sale  of  the  lands 
to  pay  debts,  or  In  the  requisition  for  addi- 
tional bond  and  for  her  removal  as  adminis- 
tratrix, may  have  produced  estranged  rela- 
tions between  the  parties  and  furnished  a  mo- 
tive for  the  production  of  the  will.  Of  this 
the  jury  were  the  Judges.  The  will  propound- 
ed for  probate  gave  her  without  limitation 
the  property  of  deceased,  and  defeated  the 
dalm  of  said  heir^  at  law,  rendering  nugatory 
any  Interest  their  counsel  may  have  acquired 
in  the  land  by  reason  of  his  representation 
of  them  in  contests  with  Mrs.  Chandler.  The 
consent  decree  bad  a  contrary  effect. 

[3]  Aside  from  this  is  the  fact  that  In  the 
sworn  petition  toe  letters  of  administration 
proponent  stated  that  John  A.  Chandler  left 
no  will  or  testament  so  far  as  she  Imew  or 
believed.  It  appeared  from  Mrs.  Chandler's 
testimony  that  her  husband's  valuable  papers 
were  kept  In  a  trunk,  and  she  had  gone 
through  them  after  his  death,  but  found  no 
will;  that  later  she  requested  another  to 
examine  certain  papers  in  the  room  (In  her 
home)  formerly  occupied  by  the  deceased's 
son,  when  and  where  the  will  was  found.  On 
the  issue  of  fraud,  such  evidence  was  for  the 
Jury  to  draw  the  Inference  of  good  faith  and 
honesty  of  pnrxKJse,  or  otherwise,  as  it,  con- 
sidered with  all  the  other  evidence,  was  war- 
ranted as  a  reasonable  loference  and  to  their 
reasonable  satisfaction. 

Contestants  were  permitted  to  ask  witness 
Watters,  "What  was  your  judgment  as  tohls 
mental  condition. on  that  day,  Nov«nber  16, 
1911?"  meaning  the  allieged  testator  oa.tbe 
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date  on  whtdi  tbe  wHI  purported  to  bave 
been  execated,  and  the  r^ly  was:  "I  think 
his  mind  was  not  right."  The  witness  had 
testified  on  direct  examination  that  he  had 
known  Mr.  Chandler  all  his  life;  "saw  him 
In  September,  1911,  after  the  death  of  his  son; 
•  •  •  he  never  seemed  right  after  his 
son's  death ;"  was  at  his  home  one  day  and 
he  "seemed  to  be  lost;  his  wife  took  him  out 
of  the  house  and  walked  hiita  some  and  he 
seemed  better."  On  returning,  "asked  me 
how  I  came  to  l>e  there,"  though  witness  had 
seen  him  before  he  went  to  walk.  That  this 
was  about  two  months  after  the  death  of  Uft 
son.  On  cross-examination  the  witness  had 
stated  that — 

He  "did  not  obserre  anything  especially  pe- 
culiar about  Mr.  J.  A.  Chandler  after  his  son's 
death  except  he  seemed  to  be  sad  always,  and 
the  time  I  mentioned,  about  a  month  or  more 
before  his  death,  when  he  didn't  know  where 
he  was  and  wanted  to  go  home,  and  when  he 
started  anywhere  he  would  go  in  the  opposite 
direction  to  that  in  which  he  seemed  to  intend 
to  gOt  In  my  judgment,  his  mind  was  not 
sound  at  that  time  which  was  a  month  or 
more  before  his  death.  About  all  I  obseryed  of 
him  on  November  15,  1911,  when  we  were  at 
Mrs.  Net  Chandler's,  at  the  time  the  testimony 
was  being  taken,  was  that  he  simply  walked 
around  or  sat  around,  looking  sad,  and  did  not 
seem  to  observe  anything  much,  that  waa  going 
on.  I  couldn't  state  anything  more  as  to  Mr. 
Chandler's  mental  condition  on  that  day,  No- 
vember 15,  1911,  than  as  to  any  other  time 
after  bis  son's  death." 

Thereupon  contestants  propounded  the  fore- 
going question,  and  he  was  permitted  by  the 
court.  In  the  exercise  of  a  sound  Judicial  dis- 
cretion, to  answer  against  proponent's  due  ob- 
Jectl(m  and  exception. 

One  of  the  Issues  of  the  contest  was  the 
testamentary  capacity  of  Mr.  Chandler  oa 
November  15,  1911.  The  rule  governing  a 
nonexpert  witness  In  expressing  an  opinion  as 
to  the  sanity  or  insanity  of  one  whose  sanity 
Is  an  Issue  of  the  trial  has  often  been  dis- 
cussed by  this  court  In  MUler  v.  Whitting- 
ton,  202  Ala.  406,  409,  80  South.  499,  602,  this 
court  recently  aald: 

"Where  there  has  been  a  long  and  intimate 
aoquetintance  with  another,  furnishing  oppor- 
tunity for  the  formation  of  correct  judgment 
as  to  the  mental  condition  of  such  person,  a 
witness  may  give  his  opinion  that  the  person 
'is  of  sound  mind,'  since  sanity  is  the  normal 
condition  of  manUnd.  The  general  rule  would 
not  permit  this  witness,  though  an  attesting 
witness  to  the  pnrported  will,  to  testify  that 
the  party  executing  the  will  had  testamentary 
capacity  at  the  time  of  its  execution.  The 
reason  on  which  the  rule  is  rested  is  that  such 
issue  of  fact  must  be  submitted  to  the  judge  or 
the  jury  tiying  the  same,  that  they  may  draw 
the  inference." 

la  CouncIII  y.  Mayhew,  172  Ala.  295,  306, 
66  South.  814,  817,  the  rule  la  stated  as 
foUowa: 


"It  Is  wen  settled  that,  on  the  Issne  as  to 
testamentary  capacity,  a  witness,  whether  ex- 
pert or  not,  cannot  testify  that  the  testator 
was  or  waa  not  capable  of  making  a  will,  be- 
cause, as  it  is  said,  thia  is  the  very  issne  tO' 
be  submitted  to  the  jury.  Walker  v.  Walker, 
34  Ala.  469,  473;  Hall  v.  Perry,  87  Me.  689, 
33  AO.  160,  47  Am.  St  Rep.  352;  28  A.  &  E. 
Ency.  Law,  102.  •  •  ♦  The  only  exception 
to  tbe  rule  stated  is  on  the  cross-examination 
of  a  witness  who  has  testified  as  to  tbe  sanity 
or  Insanity  of  the  testator,  and  then  only  to 
test  the  witness,  and  not  to  thns  establish  the 
fact  Donunick  v.  Randolph,  124  Ala.  657,  564: 
27  South.  481."  Torrey  v.  Bumey,  113  Ala. 
496,  21  South.  348;  2  Jones  on  Ev.  {  365  (367). 

[4, 1]  It  Is  observed  of  the  forgoing  ques- 
tion of  witness'  judgment  of  Mr.  Chandler's 
moital  condition  the  day  the  alleged  will  was 
executed  that  the  witness  was  not  called  up- 
on to  declare  of  the  testamentary  capacity  of 
Mr.  Chandler  on  said  date,  but  only  of  dece- 
dent's mental  condition ;  nor  did  the  witness 
declare  of  his  testamentary  capacity  In  his 
answer,  "I  think  his  mind  was  not  right" 
Sufficient  familiarity  and  dose  acquaintance 
with  decedent  being  shown,  and  the  detailed 
facts  on  which  he  based  his  opinion  of  the 
mental  condltimi  of  Mr.  Chandler  on  the  date 
Inquired  about  (that  of  the  execution  of  the 
will),  the  witness'  qualification  to  give  the 
opinion  rested  in  the  sound  judicial  discre- 
tion of  the  trial  court — a  discretion  not  re- 
versible unless  plainly  erroneous.  Woodward 
Iron  (3o,  v.  Spencer,  194  Ala.  285,  289  (3),  69 
South.  902;  Bates  ▼.  Oden,  198  Ala.  669,  73 
South.  921,  922 ;  Hale  T.  Hale,  201  Ala.  28,  76 
South.  150;  Wear  v.  Wear,  200  Ala.  345,  7ft 
South.  111.  We  do  not  find  that  the  trial 
court  abused  this  sound  judicial  discretion 
in  permitting  the  witness  to  answer  the  ques- 
tion as  Indicated.  The  question  and  answer 
were  different  from  that  in  MQler  t.  Whit- 
tington,  supra,  where  the  witness  drew  the 
conclusion  for  the  jury  by  declaring  of  de- 
cedent's testamentary  capacity. 

The  last  four  assignments  of  error  chal- 
lenged the  ruling  of  the  court  in  permitting 
the  witnesses  Anlt  and  Harden  to  reply  to 
the  respective  questions:  "Did  Mr.  A.  T. 
TRiomas  have  a  conversation  with  you  about 
Mr.  (Thandler  making  a  will?"  "State  what 
if  anything,  A.  T.  Thomas  ever  said  to  yoa 
about  Joibn  A.  Chandler  making  a  will."  Mr. 
Ault  replied  that  he  did  have  a  c<mv«satlon 
with  such  person  In  1913,  after  the  will  was 
alleged  to  have  been  made,  and  Thomas  stat- 
ed that  Chandler  had  talked  to  him  about 
willing  his  property  to  the  orphans'  home, 
but  had  died  without  making  a  will.  Tbe 
witness  Harden  testified  that  Thomas  told 
him  Mr.  Chandler  had  never  made  a  will, 
and  It  was  the  duty  "of  the  Chandler  heirs  to 
look  after  thia  estete,  as  It  was  their  business. 
•  ♦  •  "  This  evidence  was  In  rd>uttal  of 
the  testimony  of  Atticoa  Thomas,  the  8<Ht  of 
A.  T.  Thomas,  deceased,  one  of  the  purported 
witnesses  to  thewtll,  introduced  by  proponent 
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to  the  efFect  that  "after  Ifr.  Chandler  and 
Mr.  Baynes  had  left  our  house  that  day  and 
at  the  dinner  table,  I  heard  my  father  say  to 
my  mother  that  he  didn't  believe  old  man 
Chandler  would  live  long  and  that  he  had 
made  his  will." 

[I]  It  has  not  been  decided  In  this  juris- 
diction whether  the  subsequent  declarations 
or  expressions  of  opinion  of  an  attesting  wit- 
ness who  at  the  time  the  will  Is  propounded 
for  probate  Is  dead  or  absait— beyond  the 
jurisdiction  of  the  court — may  be  given  in 
evidence  to  support  or  deny  the  validity  of 
the  will  In  Issue.  The  nearest  analogy  found 
in  our  decisions  is  the  rule  denying  the  in- 
troduction In  evidence  of  admissions  against 
the  interest  of  the  proiionent  who  is  not  the 
sole  legatee  (Seale  v.  Chambllss,  35  Ala.  19; 
Taylor  v.  Kelly,  81  Ala.  59,  73,  68  Am.  Dec. 
150),  or  If  one  of  the  several  legatees 
(Blakey's  Heirs  v.  Blakey's  Ex'x,  33  Ala.  611, 
617;  Leslie  v.  Sims,  39  Ala.  161,  162;  Eastls 
V.  Montgomery,  93  Ala.  293,  297,  9  South.  311; 
2  Jones,  Ev.  |  253  [254];  Hughes  on  Ev.  p. 
23;  1  Schouler  on  Wills,  §  244).  The  same 
rule  Is  applied  to  declarations  of  opinion  by 
all  third  parties,  even  though  they  may  have 
been  subscribing  witnesses  to  the  wlU,  as  to 
the  mental  condition  of  the  testator  (except 
on  the  witness  stand,  under  oath  [MlUer  ▼. 
■Whittington,  supra]);  they  are  held  to  be 
hearsay.  That  Is  to  say.  If  the  subscribing 
witness  Is  dead  or  permanently  absent  from 
the  jurisdiction,  neither  party  can  give  In 
evidence  extrajudicial  declarations  or  opin- 
ions which  such  subscribing  witness  may 
have  subsequently  made  regarding  testator's 
mental  capacltyt  for  the  purpose  of  Invalidat- 
ing the  will.  Stobort  t.  Dryden,  1  Mees  & 
W.  614;  Mason  t.  Ponlson,  40  Md.  355 ;  Stir- 
ling V.  Stirling,  64  Md.  138,  147,  21  Atl.  273; 
Baxter  et  al.  v.  Abbott,  7  Gray  (Mass.)  71, 
82;  Sewall  v.  Bobbins,  139  Mass.  164,  168,  29 
N.  E.  650;  Boardman  v.  Woodman,  47  N.  H. 
120;  Thompson  v.  Kyner,  66  Pa.  368;  1 
Schooler  on  Wills,  {180;  1  Alexander's 
Comm.  on  Wilis,  |  371. 

In  some  jurisdictions  extrajudicial  declara- 
tions by  a  subscribing  witness  to  a  will  that 
the  testator  was  lacking  In  mental  capacity 
have  been  held  admissible  to  rebut  the  prima 
fade  case  made  by  the  declarant's  attesta- 
tion of  such  wllL  This,  in  effect,  Is  held  to 
be  the  beet  evidence  In  contradiction  of  the 
testimony  the  law  presumes  him  to  give  on 
the  proof  of  his  signature.  Townshend  y. 
Townshend,  9  0111  (Md.)  506;  Colvin  v.  War- 
ford,  20  Md.  357;  Black  v.  Ellis,  8  Hill  (S.  C.) 
68;  Abraham  v.  Wllklns,  17  Ark.  292;  Mob- 
ley  T.  Lyon,  134  Ga.  126,  67  S.  E.  668,  137  Am. 
St  Rep.  213,  19  Ann.  Gas.  1004;  Meeker  v. 
Boy  Ian,  28  N.  J.  Law,  274;  Harden  v.  Hays, 
9  Pa.  161;  Losee  v.  Losee  Ex'rs,  2  HIU  (N.  X.) 
88SO.-36 


609;  McElwee  v.  Sutton,  2  Bailey  (S.  C.)  128; 
Smith  V.  AsbeU,  2  Strob.  (S.  O.)  141 ;  Wright 
V.  Littler,  3  Burrows,  1244,  1255;  Durham  v. 
Beaumont,  1  Campb.  207,  210 ;  Grouse  v.  Mil- 
ler, 10  Serg.  &  R.  (Pa.)  155;  1  Greenl.  Ev. 
(IBth  Ed.)  §  462,  p.  593.  The  reason  on  which 
such  decisicms  are  rested  Is  the  necessities  of 
the  case,  affording  the  best  substitute  for  the 
opportunity  of  cross-examination,  which  has 
been  lost  by  the  death  of  the  witness  or  his 
permanent  absence  from  that  jurisdiction. 

Many  courts  have  held  that  where  a  pep- 
son's  name  appears  as  an  attesting  witness, 
when  in  fact  he  was  not  an  attesting  witness, 
the  execution  of  the  instrument  can  be  proved 
without  his  testimony,  or  where  the  evidence 
was  as  to  an  alteration  made  after  the  at- 
testation. Eugles  V.  Bruington,  4  Yeates  (Pa.) 
345,  2  Am.  Dec.  411;  Sherwood  y.  Pratt,  63 
Barb.  (N.  T.)  137;  Breton  v.  Cope,  Peake,  N. 
P.  Gas.  30;  Hardhig  v.  Cragle,  8  Vt  601; 
Penny  v.  Corwlthe,  18  Johns.  (N.  Y.)  499; 
Cussons  V.  Skinner,  11  Mees.  &  Wels.  160, 168. 
This  line  of  decisions  bears  some  analogy  to 
the  question  before  us. 

[7]  In  the  writer's  opinion,  declarations  of 
a  purported  subscribing  witness  (who  Is  deaA 
or  beyond  the  jurisdiction)  to  an  alleged  tes- 
tamentary instrument  challenged  for  forgery, 
to  the  effect  that  such  instrument  was  not  In 
fact  executed  by  the  alleged  testator  or  was 
not  attested  by  such  declarant  appearing  on 
the  face  of  such  alleged  will  as  a  witness,  aie 
competent,  if  supported  by  other  evidence 
tending  to  show  such  fraud  or  forgery,  where 
the  will  is  sought  to  be  proved  only  by  proof 
of  the  handwriting  of  such  subscribing  de- 
ceased witness.  Such  declarations  standing 
alone  would  be  entitled  to  little  weight  and 
should  never  be  suffered  to  defeat  the  title 
without  sufficient  corroboratlmi.  When  so 
safeguarded,  it  becomes  the  rule  of  necessity 
applicable  to  a  case  where  the  execution  is 
denied  and  alleged  to  be  a  forgery.  Reformed 
Dutch  Ohurch  t.  Ten  Byck,  25  N.  J.  Latr, 
40,  47. 

Pretermitting  a  decision  of  the  question  of 
the  competency  of  the  subsequent  declara> 
tions  of  A.  T.  Thomas,  proponents  having 
given  in  evidence  such  a  subsequent  declara- 
tion of  the  witness  supporting  the  will,  con- 
testants make  reply  with  like  subsequent  dec- 
larations of  the  same  witness  at  other  times, 
places,  and  to  other  persons  to  a  contrary 
purport  Bank  of  Phoenix  City  v.  Taylor,  196 
Ala.  665,  669,  72  South.  264;  Gibson  v.  Gaines, 
198  Ala.  583,  590,  73  South.  929. 

We  find  no  reversible  error  In  the  record, 
and  the  decree  of  the  probate  court  is  af- 
firmed. 

ANDERSON,  C.  J.,  and  McOLEIiLAN  and 
SOMERVILLB,  7J.,  concar. 
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MIXON  V.  PENNINGTON.    (4  Div.  819.) 

(Supreme  Court  of  Alabama.    April  22,  1920. 
Rebearine  Denied  June  3,  1920.) 

1.  Appeal  and  error  <3=3l058(2)— Exclnsioa  of 
evidence  held  harmless  In  view  of  other  evi- 
dence. 

Bzclnsion  of  evidence  is  harmless,  tlie  wit- 
ness having,  in  response  to  other  questions, 
gone  fully  into  the  matter. 

2.  WItnessea  <&=>240(8)— Question  hold  loading 
and  calling  for  conctttslon. 

Question  "And  70U  were  running  this  lino 
according  to  the  field  notes?"  is  objectionable  a* 
leading  and  calling  for  conclusion  of  witness. 

3.  Boundaries  (&=335( I)— Testimony  held  Irrole- 
vant  on  an  Issue  as  to  a  government  Una. 

Testimony  that  one  who  had  lived  on  the 
land  in  dispute  had  cleared  the  land  up  to  a 
certain  line  is  irrelevant  on  an  iasne  as  to 
the  government  line. 

4.  Evidence  «=>3 14(1)— Testimony  that  others, 
surveyors,  found  trees  In  acoordance  with 
field  notes  held  hearsay. 

Testimony  that  others,  surveyors,  fonnd 
trees  in  accordance  with  field  notes  held  hear- 
say. 

5.  Boundaries  <e=33(B)— Quantity  of  land  held 
immaterial  as  to  where  seotlon  line  was 
loeated  by  survey. 

That  in  half  of  a  quarter  section  there 
would  be  80  acres  or  leas  according  to  which 
of  two  claimed  locations  of  a  goremment  sec- 
tion line  was  accepted  is  immaterial  as  to  true 
location  of  the  government  line;  sections  ac- 
cording to  government  survey,  which  when  it* 
lines  are  established  is  conclusive,  not  being 
of  uniform  content,  especially  along  the  iUorida 
line. 

6.  Boundaries  «s»35(l)— TMtlmony  taU  to 
tend  to  show  that  defsndanf s  olaimed  Has 
was  the  true  or  govornment  lino. 

Testimony  in  a  boundary  case,  in  which 
defendant  relied  ob  a. survey  made  by  0.,  that 
along  the  line  located  by  M.,  another  surveyor, 
and  shown  by  the  evidence  to  be  substantially 
in  accord  with  C's  survey,  witness  ~  had  cut 
down  trees  having  deep  chops  (blazes)  in 
them,  and  had  seen  stobs  or  stakes'  in  the 
ground,  as  far  back  as  20  years,  in  view  of 
testimony  of  0.  that  he  had  run  his  line  in 
1890,  marking  it  by  chops  on  trees  and  putting 
down  stabs  along  the  line  of  the  government 
survey,  Ae2(i  to  .tend  to  support  defendant's 
claim  that  the  line  to  which  he  claimed  was 
the  true,  or  government,  line. 

7.  Witnesses  <&=>4i4(l)— Testimony  held  ad- 
missible as  corroborative  of  witness  sought 
to  be  dlscrodlted. 

Testimony  tending  to  show  that  more  than 
20  years  before  some  one  had  run  a  lino 
practically  as  described  in  the  testimony  of  C, 
who  testified  to  having  run  his  line  in  1890, 
marking  it  by  chops  on  trees  and  putting  down 
stoba  along  the  line  of  the  government  survey, 
is  admiasible  in  corroboration  of  C,  songht  to 


be  discredited  by  teatimonj  tending  to  show 
that  C.  had  mn  a  crooked  line— one  to  suit  Us 
client  rather  than  the  bistorical  fact. 

8.  WItnessos  «s>4 1 4(1)— Testimony  otherwiso 
objeotlonable  as  hearsay  admissible  in  corrob- 
oration of  witness  sought  to  bs  discredited. 

Testimony  of  witness  who  had  stated  that 
he  was  present  when  the  surveys,  one  by  H. 
and  the  other  by  0.,  were  made,  and  that  they 
began  their  surveys  at  the  same  point  and  that 
they  ran  along  the  same  line,  while  objection- 
able for  other  purposes  as  hearsay,  waa  ad- 
missible to  corroborate  O.,  sought  to  be  dis- 
credited by  testimony  that  he  had  nm  a 
crooked  line  to  suit  his  client,  rather  than 
along  the  government  survey. 

9.  WItneasas  <3=9379(2)— Testimony  of  ttata- 
ment  by  witness  contrary  to  his  testimoay 
competent  to  impeach. 

Testimony  that  witness  M.  had  said  that  the 
line  run  by  him  as  surveyor  and  testified  to 
by  him  waa  not  right,  that  he  had  made  a 
mistake,  waa  competent  by  way  of  impeachment 
of  M. 

to.  Boundaries  «=343— Judgment  bald  to  sulD- 
olently  establish  line. 
Description  in  Judgment,  following  verdict, 
establishing  line,  held  sufficient;  it  affording  the 
sheriff  very  plain  directions  for  laying  out  the 
line. 

II.  Boundaries  «=>43— Unneoeosaiy  agrtoaslon 
of  line  In  Judgment  disregarded. 

Extension  in  Judgment  of  the  line  estab- 
lished beyond  the  part  in  dispute  may  t>e  pat 
aside  as  of  no  consequence,  as  It  cannot  affect 
so  much  of  the  line  as  ia  properly  fonnd  and 
described. 

Appeal  frcxn  Glreuit  Court,  Hoaston  Conn- 
ty;    H.  A.  Pearce,  Judge. 

Ejectment  by  Travis  Mixon  against  l%Bd 
B.  Pennington  to  establish  a  boundary  line. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

The  jury  found  the  line  to  be  as  foUows: 

Ch>mmeiictng'  at  a  idne  tree  on  the  range  line 
between  ranges  26  and  27  at  a  point  68  feet 
4  inches  south  of  a  green  pine  standing  on  said 
range  line,  with  a  turpentine  face  on  the 
south  side,  67  feet  and  7  inches  north  of  a 
leaning  dead  pine  2  inches  west  of  said  range 
line,  and  running  east  643  feet  to  a  point  2  feet 
north  of  the  pine  stump  scarred  on  the  north- 
west side;  thence  east  to  quarter  section  post 
78  feet  west  of  a  post  oak  tree  standing  at  the 
west  end  of  a  lane  running  west  from  Tom  De 
Vane's  place. 

.  Farmer,  Merrill  &  Fanner,  of  Dothan,  and 
Hill,  Hill,  ^Wbi  ting  &  Tbomaa  and  B.  T. 
Rives,  all  of  Montgomery,  for  appellant 

Lee  &  Tompkins  and  F.  M.  Oainea,  all  tf 
Dothan,  for  appellee. 

SATRE,  J.  This  Is  the  second  appeal  (74 
South.  238)  in  a  statutory  action-  of  e)ec^ 
ment  against  appellee  for  the  recovery  of  a 
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tract  of  land  described  to  count  1  as  "com- 
mencing at  the  N.  W.  corner  of  the  N.  W.  % 
of  N.  W.  %  of  section  31,  township  1,  and 
range  27,  and  running  thence  sonth  77  yards, 
thence  east  210  yards,  thence  north  77  yards, 
theice  west  210  yards  to  starting  point," 
and  In  count  2  as  follows: 

"Commencing  at  a  point  on  the  west  aide  of 
N.  W.  %,  of  N.  W.  \i  section  31,  township  1, 
range  27,  where  tlie  survey  made  by  W.  R. 
Koonce  in  the  year  1913  intersects  the  said 
west  side  of  the  said  N.  W.  %  of  N.  W.  %, 
section  31,  township  1,  range  27,  and  where 
Travis  Mizon  on  tliis  day  drove  down  a  land 
stob,  and  running  thence  sonth  77  yards,  thence 
east  200  yards,  thence  north  77  yards,  thence 
west  210  yards,  back  to  starting  point,  and  the 
land  heretofore  described  is  the  sSme  land  as 
is  described  in  count  one  of  complaint." 

And  the  count.  In  Code  form  otherwise,  con- 
cluded with  the  averment  that — 

"The  true  dividing  line  between  said  N.  W. 
%  of  N.  W.  %,  section  31,  township  1,  range 
27,  and  S.'W.  %  of  8.  W.  %,  section  30,  town- 
ship 1,  range  27,  is  the  north  boundary  line 
of  the  said  above-described  tract  of  land." 

For  plea  the  defendant  disclaimed  posses- 
sion of  the  premises  sued  for  and  suggested 
that  the  suit  arose  over  a  disputed  boundary 
Une.  Code  1907,  S  3843.  There  was  no  plea  of 
not  guUty.  Plaintiff  did  not  take  issue  on 
the  disclaimer,  thou^  it  became  evident  to 
the  course  of  the  trial  that  the  dispute  was 
as  to  the  true  location  of  the  Itoe  between 
sections  30  and  ,31,  township  1,  range  27,  and 
that,  if  the  line  were  correctly  located  to 
agreement  with  defendant's  contention,  de- 
fendant was  to  possession  of  the  land  to 
controversy.  Thereupon  the  court  very  proi>- 
erly  made  up  the  issue  between  the  parties 
aa  one  to  be  determtoed  by  the  true  loca- 
tion of  the  line  between  their  respective 
quarter  sections,  "platotlff  owning  the  N.  W. 
^  of  the  N.  W.  %  of  section  81,"  eta,  "and 
the  defendant  owning  the  S.  yf:  ^  of  the 
S.  W.  %  of  section  30,"  eta  it  will  be  ob- 
served that  the  issue  thus  formulated  called 
for  the  location  of  a  Itoe  fixed  by  the  govern- 
ment surrey,  nothing  more,  and  that  the 
question  of  title  was  not  to  issue;  platotlff 
walvtog  any  claim  of  title  that  may  have 
been  acquired  by  adverse  possession  prior 
to  defeodantfs .  entry  upon  the  premises. 
Wade  v.  Gilmer.  18&  Ala.  624,  64  South.  611. 

[1]  Platotifl'8  witness  Merritt  was  a  sur- 
veyor of  25  years'  experience  and  knew  the 
land  to  controversy.  He  testified,  to  sub- 
stance, that,  with  the  aid  of  the  field  notes 
at  the  government  survey,  commenctog  at 
the  southwest  corner  of  section  31,  on  the 
Ellicott  Itoe  between  Alabama  and  Florida, 
he  had  surveyed  the  section  and  the  Itoe  to 
quecitlon,  and  his  testimony  tended  to  ear 
taWsh  the  Une  to  accordance  with  Plato- 
tiff's  contention.  If  there  was  error  to  ex- 
clcdtog  the  testimony  of  the  witness  that 


he  found  a  stob  on  the  range  line  12  diains 
north  of  the  southwest  comer,  and  that  at 
the  northwest  comer  he  found  nothtog  but 
the  witness  tree  (probably  the  witness  said 
"trees"),  such  error  was  rendered  harmless 
by  the  witness'  testimony,  to  be  found  at 
other  places  In  the  record,  where,  to  response 
to  plalntlfTs  questions,  he  entered  without 
objection  into  a  full  detailed  statement  as 
to  what  he  found  at  the  two  potots  inquired 
about,  L  e.,  as  to  witness  trees  substantially 
as  noted  to  the  field  notes. 

The  assignment  of  error  whldi  complains 
of  the  rultog  of  the  court  by  which  was  ex- 
cluded testimony  of  the  witness  that  "chops," 
meaning  "blazes,"  which  he  found  along 
the  line  he  followed  between  sections  30 
and  31,  todicated  the  origtoal  survey,  was 
cured  by  the  subsequent  testimony  of  the 
witness  to  the  effect  desired  by  platotlff., 

[2J  Objection  to  the  question  put  to  this 
witness  by  plaintiff,  "And  you  were  runntog 
this  Itoe  according  to  the  field  notes?"  was 
sustained.  This  ruling  is  to  be  Justified  on 
the  ground  that  the  question  was  leadtog' 
and  asked  for  a  conclusion  of  the  witness. 

rsj  Our  prelimtoary  statement  as  to  the 
Issue  made  up  to  this  cause  will  suffice  to 
todlcate  the  irrelevancy  of  the  proposed 
testimony  of  the  witness  George  Newton  chat 
Morris  White,  who  had  once  owned  and  liv- 
ed upon  the  land  to  dispute,  had  cleared  the 
land  up  to  the  Merritt  Itoe.  This  testimony 
did  not  tend  to  establish  the  Merritt  Itoe  as 
IdentieBl,  precisely  or  approximately,  with 
tba  government  line. 

{4]  Platotiff's  testimony  to  the  effect  that 
at  the  northeast  comer  Koonce  and  Craw- 
ford did  find  stumps  or  trees  at  certato  dis- 
tances and  to  certato  directions  to  accord- 
ance with 'the  field  notesi  was  properly  ex- 
cluded as  hearsay.  May  y.  Willis,  200  Ala. 
588,  7B  South.  941.  It  may  be  further  said 
to  this  connection  that  there  was  no  differ- 
ence between  the  parties,  or  their  respec- 
tire  surveyors,  as  to  the  location  of  the 
northeast  comer  of  section  31;  the  differ- 
ence was  to  locattog  the  Itoe  between  the 
northeast  and  northwest  comers,  the  diver- 
gence between  their  respective  Unes  amount- 
ing to  77  yards  at  the  range  Une  on  the 
west. 

[C]  It  was  Immaterial  whether,  accepting 
platotiff's  location  the  defendant  would  have 
80  acres  to  the  south  half  of  the  southwest 
quarter  of  section  30,  which  be  owned,  or 
that,  accepting  defendant's  location,  he  woqld 
have  less  than  80.  Sections  according  to 
the  ^government  siurvey,  and  that  survey, 
when  its  Itoes  are  established,  is  conclusive 
(Molto  V.  Parmer,  21  Ala.  66),  are  not  of  uni- 
form content,  ,nor  are  they  always  square; 
especially  is  this  true  along  the  Florida  Itoe. 
The  facts  offered  in  evidence  to  this  con- 
nection did  not  tend  to  establish  the  true 
location  of  the  Une  to  aoestlaa. 
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[•,  7]  Plaintiff  relied  on  a  survey  by  Mer- 
rltt ;  defendant  on  a  line  surveyed  by  Craw- 
ford. It  developed  In  evidence  tbat  Surveyor 
Koonce  had  located  the  line  approximately 
as  located  by  Merritt,  and  that  Surveyor 
Hardwick  bad  located  the  line  substantially 
in  accordance  with  Crawford's  survey.  Dave 
Teal,  a  witness  for  defendant,  testified  that 
he  knew  the  line  laid  out  by  Hardwick ;  that 
along  that  line  he  had  cut  down  some  trees 
that  had  "chops"  in  them  something  like 
three  inches  deep,  and  had  seen  some  stobs. 
He  had  seen  the  stobs  within  the  month  and 
also  as  far  back  as  20  years.  The  court 
does  not  consider  that  the  refusal  to  exclude 
this  testimony  was  reversible  error.  The 
witness  did  not  prjetend  to  be  able  to  locate 
the  line  in  dispute.  His  testimony  only  toad- 
ed  to  show  that  more  than  20  years  previous- 
ly some  one  had  run  a  line  practically  aa 
described  in  the  testimony  of  Crawford,  who 
had  tesUfied  that  he  ran  his  Une  In  18&9, 
marking  it  by  "chops"  <m  trees  and  by  put- 
ting down  stobs  along  the  line  of  the 
government  survey.  This  evidence  of  the 
witness  Teal  tended  to  support  the  defend- 
ant's claim  that  the  line  to  which  he  claim- 
ed was  the  true,  or  government,  line.  And  It 
was  peculiarly  appropriate  that  this  testi- 
mony should  be  submitted  to  the  Jury  be- 
cause it  tended  to  corroborate  the  testimony 
of  defendant's  witness  Crawford,  whom 
plaintiff  had  sought  to  discredit  by  testi- 
mony tending  to  show  that  he  (Crawford) 
bad  run  a  crooked  line — a  line  to  salt  bis 
client  rather  than  the  historical  fact.  Yar- 
brough  V.  State,  106  Ala.  43,  64,  16  South. 
768.  The  same  and  more,  may  be  said  of 
the  testimony  of  this  witness  In  reference 
to  "chops"  on  a  post  oak  at  the  end  of  a 
lane  where  Crawford  said  he  had  found 
"chops"  such  as  were  used  In  making  the 
original  government  survey.  This  lane,  ac- 
cording to  some  of  the  witnesses,  ran  along 
with  the  line  claimed  by  defendant 

{S]  Jesse  Hard,  a  witness  for  defendant, 
testified  that  he  was  present  when  both  the 
Hardwick  and  the  Crawford  surveys  were 
made  (at  different  times).  He  was  allowed, 
over  plaintiff's  objection,  to  testify  that 
Crawford  and  Hardwick  began  their  sur- 
veys at  the  same  point  and  that  they  both 
ran  the  same  line.  This  testimony  would 
be  declared  Incompetent  according  to  the 
example  of  May  v.  WilUs,  supra,  but  for  the 
effort  to  discredit  the  witness  Crawford,  the 
effect  of  which  on  the  admissibility  of  cor- 
roborating evidence  of  this  character  we 
have  already  stated. 

[I]  Defendant's  testimony,  going  to  show 
that  Merritt  had  said  his  line  was  not  right, 
that  he  had  made  a  mistake,  was  competent 
by  way  of  impeaching  Merritt,  who  had 
testified  for  plaintiff. 

[10,11]  We  are  unable  to  say   that   the 


language  In  which  the  iarj  returned  their 
verdict  and  In  which  the  Judgment  of  the 
court  established  the  line  substantially  In  ac- 
cordance with  defendant's  contention  means 
nothing.  On  the  contrary,  our  opinion  Is 
that  it  will  uSori  the  sheriff  very  plain 
directions  for  laying  out  the  line.  True,  the 
line  thus  described  Is  prolonged  beyond  the 
line  in  dispute,  as  shown  by  the  pleadings^ 
but  so  much  of  it  as  extends  beyond  may  be 
put  aside  as  of  no  consequence,,  for  it  can- 
not affect  so  much  of  the  line  as  is  properly 
found  and  described. 

We  have  stated  oar  consideration  of  the 
assignments  of  error  treated  In  the  brief 
with  the  exception  of  a  very  few,  wbldi 
have  been  determined  In  effect,  though  not 
by  specific  mention,  In  what  has  been  said. 
Two  or  three  of  them  are  so  obviously  lack- 
ing in  merit  as  to  need  no  BPedal  notice. 
We  find  no  error. 

AfiSnued. 

ANDERSON,  O.  J.,  and  McOLKLLAM  and 
GABDNEB,  JJ.,  concnr. 


cm  Ala.  «) 
MILLS  V.  COURT  OP  COM'RS  OP  CONECUH 
COUNTY.    (3  Div.  428.) 

(Supreme  Court  of  Alabama.   Jan.  29,  1920.) 

1.  CoohUm  «s»  196(1)  —  Taxpayers  properly 
petitioned  oommlstloners'  ooiirt  to  set  asM* 
order  and  on  denial  sought  certiorari  to  an- 
nul. 

A  taxpayer  of  a  county,  seeking  to  vacate 
and  set  aside  an  order  of  the  cominissioners' 
court  levying  tax  against  aatomobiles,  pnr- 
Bued  the  proper  course  by  first  petitioning  the 
commisaionera'  court  to  have  the  same  set 
aside,  and,  failing  therein,  by  seeking  annul- 
ment of  the  order  by  common-law  writ  of  cer- 
tiorari; the  contention  being  that  the  order  was 
absolutely  void  and  beyond  the  power  and 
authority  of  the  conunisUonen'  court. 

2.  Appeal  and  error  «s>544(3)— Bill  of  ex- 
captions  unnecessary  lor  error  appearing  on 
faoe  of  proceedings. 

On  appeal  from  a  decree  refusing  to  va- 
cate a  part  of  an  order  of  the  county  eom- 
misBionera'  court  on  the  ground  that  it  was 
void,  tliere  was  no  occasion  for  a  bill  of  ex- 
ceptions, where  the  order,  if  void,  bo  appeared 
on  the  face  of  the  proceedings. 

3.  Appeal  and  error  e=>A — Deoree  In  oertiorari 
to  set  aside  order  of  eominlsslooers'  oonrt 
rovlewed  by  appeal. 

A  decree  in  a  certiorari  proceeding  to  re- 
view and  vacate  an  order  of  the  court  of  county 
commiBsioners,  vacating  it  only  in  part,  was 
properly  brought  up  to  the  Supreme  Goort  for 
review  by  appeal,  under  Code  1907,  {  28tt. 
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4.  CoiatiM  4s»l90(l)— Maaloipal  corporations 
«s>956(l)— Taxatloa  «=»2— Power  of  taxa> 
tloa  la  suoh  as  Is  delegated  by  Legislature; 
legislative  power  to  tax  uallmited. 

CSties,  incorporated  towns,  and  counties 
have  such  power  of  taxation  as  is  delegated 
to  them  by  legislatlTe  authority,  and  .the  legis- 
lative power  to  regulate  the  subject  of  taxa- 
tion is  unlimited,  except  so  far  as  that  de- 
partmeot  may  be  restrained  by  the  state  or 
federal   Constitution. 

5,  Lloenses  «=Bl4(l)-^omties  may  require  II- 
oease  tax  for  meroantlle,  but  not  private, 
automobiles;  "vetiloles." 

Under  Act  Sept.  14,  1915  (Gen.  Acts  1916, 
p.  4S9),  and  Act  Sept  22,  1915  (Acts  1915v 
p.  573),  a  county  may  impose  a  license  tax 
on  automobiles  used  for  commercial  purposes, 
but  pot  on  automobiles  used  for  private  pur- 
poses by  the  owner  or  bis  family;  the  word 
"vehicle,"  as  used  in  section  13  of  the  latter  act, 
indnding  automobiles  (citing  Words  and  Phras- 
es, First  and  Second  Series,  Vehicle). 

S.  Statutes  (S=>  1 58— Repeal  by  inplioatioa  la 
not  favored. 
Repeal  by  implication  is  not  favored,  and 
If  two  statutes  may  be  reasonably  construed,  so 
aa  to  leave  a  field  of  operation  for  both,  such 
constrnctlon  should  be  given. 

7.  Lloenses  «=>7(8)— State  automobile  lloeasa 
tax  does  not  create  double  tax  by  county. 

Automobile  license  tax  levied  by  state  un- 
der Act  Sept.  14,  1916  (Gen.  Acts  1915,  p. 
489),  of  which  equitable  distribution  is  made 
to  cities  and  counties,  is  a  state  tax,  and  not  a 
county  tax,  and  there  is  no  double  privilege 
tax  by  a  county,  where  it  imposes  a  privilege 
tax  under  Act  Sept  22,  1915  (Acta  1915,  p. 
578). 

8.  Cartlorarl  «=:>7 1— Division  of  costs  proper 
on  aetting  aside  portion  of  ordsr. 

In  a  proceeding  in  certiorari  to  set  aside 
an  order  of  the  commissioners'  court  imposing 
license  tax  on  both  private  and  commercial 
motor  vehicles,  court  did  not  err  in  taxing  one- 
half  of  the  cost  against  the  respective  parties, 
where  the  order  was  declared  invalid  only  in 
BO  far  aa  it  imposed  a  tax  against  private  ve- 
hicles, in  view  of  Code  1907,  {  4870. 

Appeal  from  Clrcolt  Court,  C<mecah  Ooun- 
t7;  A.  B.  Gamble,  Judge. 

Petition  for  writ  of  certiorari  by  G.  B. 
Mills,  to  be  directed  to  the  Court  of  County 
Commisslonera  of  Conecuh  County,  to  review 
and  vacate  an  order  of  said  court  levying  an 
automobile  tax.  From  the  decree  rendered, 
the  petitioner  appeals.    Affirmed. 

Appellant  made  aK)llcatlon  to  the  commis- 
sioners' court  of  Conecuh  couatyr  by  proper 
petition,  to  vacate  and  set  aside  an  order  of 
the  court  levying  a  tax  against  the  owners  of 
automobiles,  both  for  private  and  commercial 
use.  It  was  shown  that  petitioner  was  a 
citizen  and  taxpayer  of  Conecuh  county,  and 
the  owner  of  automobiles  for  both  private  and 


commercial  purposes,  which  automobiles  were 
used  on  the  roads  of  Conecuh  county.  The 
petition  was  denied. 

Thereupon  appellant  filed  a  petition  for  a 
common-law  writ  of  certiorari  directed  to  the 
Judge  of  the  Second  judicial  circuit,  seeking 
to  have  the  order  of  the  commissioners'  court 
as  to  the  vehicle  tax  on  automobiles  quashed. 
The  circuit  Judge  entered  an  order,  upon  the 
hearing  of  said  petition,  after  the  order  and 
proceedings  of  the  commissioners'  court  had 
been  duly  certified  to  the  circuit  court,  quash- 
ing so  much  of  the  order  of  the  commission- 
ers' court  as  levied  a  vehicle  tax  against  the 
owners  of  automobiles  for  private  use  and 
that  of  his  family,  holding  so  mu<di  of  said 
order  to  be  void,  but  did  not  grant  that  por- 
tion of  the  petition  which  sought  to  quash 
the  order  of  the  commissioners'  court  levying 
a  vehicle  tax  on  automobiles  used  for  com- 
mercial purposes. 

The  court  taxed  the  costs  equally  betweoi 
the  parties  to  the  cause.  From  the  order  of 
the  circuit  court,  petitioner  prosecutes  this 
api)eal. 

Hybart,  Hare  &  RatcUife,  of  ManzoevUle, 
for  appellant 

Hamilton  ft  Page^  of  Bvergreen,  for  ap- 
pellee. 

GARDNER,  J.  [1]  Appellant  contends  that 
the  order  of  the  commissioners'  court,  here 
sought  to  be  reviewed,  was  absolutely  void, 
as  being  beyond  the  power  and  authority  of 
that  court  He  iHinued  the  proper  course  In 
first  petitioning  the  commissioners'  court  to 
have  the  same  set  aside,  and,  failing  therein, 
sought  an  annulment  of  the  order  by  common- 
law  writ  of  certiorari.  Board  of  Revenue  of 
Covington  County  v.  Merrill,  193  Ala.  621,  08 
South.  971,  and  authorities  there  dted. 

[Z,  S]  If  the  order  was  void,  it  so  appeared 
upon  the  face  of  the  proceedings,  and  there 
was  no  occasion  for  a  bill  of  exceptions.  We 
are  of  the  opinion  that  the  proceedings  are 
properly  brought  here  by  appeal.  Code  1907, 
i  2843;  Ex  parts  Campbell,  130  Ala.  171,  30 
South.  385;  Ferguson  v.  Court  of  County 
CbmmlBsioners.  187  Ala.  845,  65  South.  1028; 
Cook  V.  Court  of  County  Commissioners,  178 
Ala.  394,  58  South.  483;  MiUer  t.  Jones,  80 
Ala.  89. 

This  brings  us  to  a  consideration  of  the 
validity  of  the  order  of  the  commissioners' 
court  In  the  act  of  September  14,  1915  (Gen- 
eral Acts  1915,  p.  489),  certain  Ucense  or  priv- 
ilege taxes  were  fixed  on  automobiles  and 
motorcars  kept  for  private  use  and  also  com- 
mercial purposes.  On  page  493,  Acts  1915, 
there  is  a  provision  In  said,  act  for  equitable 
distribution  of  the  funds  to  the  Incorporated 
city  or  town  In  which  the  owner  or  Ucatsee 
resides,  and  to  the  county  when  the  fund  Is 
derived  from  such  source  outside  of  anyln- 
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corporated  city  or  town;  then  follows  the 
pioTlslmi  that — 

"The  reglatratloii  fee  or  license  tax  herein 
required  to  be  paid  on  automobiles  or  motor 
cars  or  motorcycles  shall  be  in  lieu  of  all  other 
privileire  or  Iwense  tax,  which  the  state  or  any 
county  or  municipality  thereof  might  impose, 
where  the  automobile  or  motor  car  or  motor- 
cycle is  used  by  Jhe  owner  for  his  private  use 
and  that  of  his  family:  Provided,  however, 
that  incorporated  cities  or  towns  are  hereby 
authorized  to  collect  a  reasonable  license  or 
privilege  tax  on  motor  vehides  used  for  carry- 
ing passengers  or  freight  for  hire." 

A  Tery  similar  provision  appears  in  the 
Acts  of  1011,  page  636,  and  was  passed  upon 
by  this  court  In  iSx  parte  Bozeman,  183  Ala. 
91,  63  South.  201,  and  held  not  vloUtlTa  of 
section  221  of  our  ConsUtntion. 

[4]  Cities,  Incorporated  towns,  and  counties 
have  such  power  of  taxatl<Hi,  as  Is  delegated 
to  them  by  legislative  authority  (Phoenix  Car^ 
pet  Ca  V.  State,  118  Ala.  143,  22  South.  627, 
72  Am.  St  Rep.  143);  aad  the  legislaUve 
power  to  regulate  the  subject  of  taxation  is 
unlimited,  except  so  far  aathat  department 
may  be  restrained  by  the  state  or  federal  Con- 
stitution (Hare  t.  Kennerly,  S3  Ala.  608,  8 
South.  683 ;  Capital  City  Water  Co.  v.  Board 
of  Revenue,  117  Ala.  303,  23  South.  970). 

[6]  The  above-quoted  provlaion  of  the  act 
of  1916  contains  an  express  exemption  from 
a  levy  of  an  additional  license  or  privUege 
tax  by  dtles,  towns,  or  countleb,  where  the 
automobile,  motorcar,  or  motorcycle  Is  used 
by  the  owner  for  his  private  use  and  that  of 
his  family.  It  Is  clear,  therefore,  that  the 
Judgment  of  the  circuit  court,  quashing  so 
much  of  the  order  of  the  commissioners'  court 
as  levied  such  additional  tax  upon  automo- 
biles used  by.  the  owner  for  private  use  and 
that  of  hla  family,  was  free  from  error. 

The  act  of  1915  expressly  authorized  the 
Imposition  of  a  privilege  or  license  tax  by 
cities  and  towns  on  motor  vehicles  used  for 
carrying  passengers  or  freight  for  hire;  but 
there  is  nowhere  in  the  act  any  provision 
against  the  levying  of  such  a  'tax  by  the 
co^inties.  Section  2  of  said  act,  found  on 
page  527,  Is  relied  upon  by  counsel  for  ap- 
pellant as  at  least  indirectly  prohibiting  such 
a  levy  by  the  counties ;  but  we  do  not  read 
this  provision  to  that  effect,  and  do  not  think 
It  can  be  so  construed.  We  therefore  find  In 
the  abOTe-dted  act  of  1915  neither  any  pro- 
hibition against  such  levy  by  the  counties, 
nor  any  express  authority  therefor. 

A  few  days  subsequent  to  the  passage  of 
the  abore-dted  act,  on  September  22,  1915 
(Acts  1916,  p.  B7S),  the  Legislature  passed 
another  act  to  provide  for  the — 

"establishment,  discontlnnanee,  censtmction, 
use,  working  and  maintenance  of  the  public 
roads  *  *  *  of  the  several  counties  of  this 
state;  to  define  the  duties  and  powers  of  the 
boards  «f. .revenue,  court*  of  county  commia- 


sioners,  or  other  governing  bodies  of  each  of 
the  several  comities  with  regard  to  same,"  etc 

By  this  act  tb*  court  of  county  commlssttm- 
ers  and  boards  of  revenue  were  Invested  with 
the  general  superintendence  of  public  roads, 
and  to  this  end  were  given  legislative,  Judi- 
cial, and  executive  powers,  exc^t  as  limited 
by  said  act  Section  18  of  this  act  gave  to 
the  commissioners'  courts  or  boards  of  reve- 
nue, for  the  purpose  of  malntaming  the  pub- 
lic roads,  bridges,  and  ferries  of  the  county, 
the  right  to  Impose  upon  owners  of  vehicles 
which  were  used  upon  the  public  roads  of  the 
county  "such  license  taxes  for  each  daas  of 
vdildea  as  may  be  deemed  advlsaMe  by  such 
court  or  boards."  The  constltuflonallty  of 
this  section  of  said  act  was  assailed  in  Wind- 
ham V.  SUte,  16  Ala.  App.  383,  77  South.  963, 
and  held  to  be  free  from  the  objections  Inter- 
posed thereta  Windham  v.  State,  202  Ala. 
697,  79  South.  877. 

At  the  time  of  the  passage  of  this  act,  au- 
tomobiles, both  for  private  and  commercial 
purposes,  had  for  several  years  been  In  use 
upon  the  public  roads,  and  that  they  were  In- 
tended to  be  Induded  by  the  use  of  the  word 
"vehicle,"  as  applied  In  said  section.  Is,  we 
think,  too  clear  for  discussion.  4  Words  and 
nwases  (Second  Series)  1146 ;  Foster  v.  Cur- 
tis, 213  Mass.  79,  99  N.  B.  961,  42  Xi.  R.  A. 
(N.  S.)  1188,  Ann.  Caa.  1913E,  1116;  Fielder 
V.  Tipton,  149  Ala.  608,  42  South.  985,  8  U 
R.  A.  (N.  S.)  1268,  123  Am.  St.  Rep.  69,  IS 
Ann.  Cas.  1012;  Davis  v.  Petrinovldi,  112 
Ala.  654,  21  South.  844,  36  L.  R.  A.  615.  Said 
section  18,  therefore,  by  express  authority, 
delegates  to  the  county  the  right  to  levy  a 
tax  on  automobiles,  as  well  as  other  vehides; 
but,  as  previously  pointed  out,  the  same  Leg^ 
Islature,  a  few  cays  prior  to  the  passage  of 
this  latter  act,  bad  expressly  exempted  from 
any  additional  license  or  privilege  tax  auto- 
mobiles used  by  the  owner  for  his  private  use 
or  that  of  his  family;,  but  neither  prohibited 
nor  granted  the  right  of  counties  to  levy  the 
tax  upon  automobiles  used  tor  commercial 
purposes. 

[S]  Repeal  by  Implication  is  not  favored, 
and  If  the  two  statutes  may  be  reasonably 
construed,  so  as  to  leave  a  field  of  operation 
for  both,  this  construction  should  be  given. 
As  said  by  this  court  In  City  of  Birmingham 
V.  Southern  Express  Co.,  164  Ala.  629,  51 
South.  159: 

"Repeal  by  impUcatioa  is  not  favored.  It  it 
only  when  two  laws  are  so  rq>agnant  to  or  in 
conflict  with  each  other  that  it  must  be  pre- 
sumed that  the  Legislature  intended  that  the 
latter  shoqld,  repeal  the  former.  That  is  never 
the  case  if  there  be  a  reasonable  field  of  op-, 
eration,  by  a  Just  oonstmetion,  for  both;  for 
then  they  win  both  be  given  effect" 

Therefore  so  construing  said  section  18,  we 
are  of  the  opinion  that  it  was  not  the  legis- 
lative Intent  to  repeal  that  portion  of  the  act 
of  September  a,  1915,  manptiag  from  an 
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additional  tax  automobiles  need  by  the  owner 
for  hla  private  use  and  that  of  hla  family, 
and  that  therefore  said  section  Is  to  be  con- 
Btmed  as  delegating  authority  to  the  comity 
to  levy  such  additional  tax  on  aatomobiles 
only  as  are  used  for  commercial  purposes 
upon  the  public  roads  of  the  county.  This 
harmonizes  the  provisions  of  these  acta,  giv- 
ing a  field  of  operation  for  both,  and,  in  our 
opinion,  was  clearly  the  legislative  Intent. 

It  Is  Insisted,  however,  by  counsel  for  ap- 
pellant, that  under  the  authority  of  Ex  parte 
Bozeman,  supra,  the  tax  levied  by  the  state, 
of  which  an  equitable  distribution  was  made 
to  the  cities  and  counties,  was  also  a  county 
tax,  and  that  It  was  not  the  legislative  In- 
tent to  permit  a  double  privilege  tax  to  be 
levied  or  collected  by  the  county.  This  argu- 
ment misconstrues  the  •  holding  In  the  Boze- 
man Case.  It  was  not  held  that  the  levy  by 
the  state  in  that  Instance  was  also  a  levy  by 
the  county  and  the  dty,  and  therefore  a 
county  tax,  as  well'  as  a  state  tax,  but  merely 
that  the  equitable  distribution  of  the  funds 
derived  from  such  privilege  tax  to  the  county 
and  the  city  had  met  the  purpose  of  section 
221  of  our  Constitution,  and  therefore  was 
not  invalid.  Indeed,  the  (pinion  In  the  Boze- 
man Case  clearly  discloses  that  tlie  tax  refer- 
red to  In  that  case  was  a  privilege  tax  by  the 
state  only.    It  was  there  said: 

"The  act,  It  is  true,  levies  only  one  privilege 
tax;  bot  It  equitably  divides  the  tax  so  levied 
between  the  state  and  -  its  towns,  cities,  and 
counties,  and  thus  carries  Into  effect  the  tme 
purpose  of  said  section  221." 

[7]  We  therefore  have  not  here  presented 
any  effort  on  the  part  of  the  Legislature  to 
authorize  a  double  privilege  tax  by  the  coun- 
ties, cities,  or  towns. 

In  a  supplemental  brief  of  counsel  for  ap- 
pellant. It  is  suggested  that  Acts  1915,  page 
573,  ^as  not  passed  In  conformity  with  sec- 
tion 63  of  the  Constitution,  In  that  the  House 
Journal,  on  pa^e  3371,  only  shows  a  third 
reading  of  the  bill,  and  should  have  made 
reference  to  the  amendments  which  had  been 
previously  adopted.  The  Journal  shows  that 
"the  bill  was  read  three  times  at  length  and 
passed."  The  Inslstenoe  Is  without  merit,  and 
needs  no  further  discussion  here. 

The  only  question  presented  ui)oii  this  ap- 
peal Is  whether  or  not  the  order  of  the  com- 
missioners' court  was  void  as  being  beyond 
the  authority  of  said  court.  We  are  of  the 
opinion  that  the  court  below  correctly  ruled 
in  luddlng  void  so  much  of  the  order  as  fixed 
a  prlTll^^  tax  upon  automobiles  used  by  the 
owner  for  private  use  and  that  of  his  family, 
but  that  it  was  not  void  as  to  the  tax  on  au- 
t(Knoblles  used  for  commercial  purposes. 

What  we  have  here  said  sufficiently  Indl-' 
cates  our  conclusion  that  the  suggestion  of 
counsel  for  appellee  upon'  the  cross-assign- 
ments of  error,  that  the  tax  Is  also  valid  as 
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to  that  levied  upon  autombbUee  used  by  the 
owner  for  private  use  and  that  of  his  family, 
is  without  merit,  and  we  think  needs  no 
further  discussion  here. 

[I]  The  assignment  of  error  by  appellant 
that  the  court  erred  in  taxing  one-half  of  tbe 
costs  against  tbe  respective  parties  in  thS 
court  below  Is  also  without  merit.  Section 
4870,  Code  1907 ;  L.  &  N.  B.  Co.  ▼.  Solomon, 
138  Ala.  ISl,  34  South.  W25;  A.  0.  H  Ry. 
Co.  T.  Saunders,  163  Ala.  423,  60  South.  886. 

It  results  that  the  Judgment  ;0f  tbe  court 
below  will  be  here  affirmed. 

Affirmed. 

ANDBBSON,  a  J.,  and  McOLBLLAN, 
SATBBi,  SOMBRYILLB,  THOMAS,  and 
BROWN,  JJ.,  concur. 


a?  Ala.  App.  146) 
JOHNSON  V.  STATE.     (6  Dhr.  «6S.) 

(Court  of  Appeals  of  Alabama.    Feb.  8, 192Qi) 

Lloenses  <e=s>l4(l)   —  Commercial   mfttoroara 
aloae  subjeot  to  lioense  tax  Uy  ooonty. 

Aatomobiles  and  motorcars  used  by  the 
owner,  for  private  use  and  that  <^  his  family, 
are  not  subject  to  llMnse  tax  by  a  county,  but 
are  subjeet  only  to  the  license  tax  reqoired  by 
the  state;  but  all  antonobUes  and  motorcars 
used  for  commercial  purposes  are  subject  to 
a  license  tax  by  a  county. 

Appeal  from  Olrcnlt  Oonrt,  Blount  Coun- 
ty; O.  A.  Steele,  Judge. 

T.'  H.  Johnson  was  convicted  of  violating 
the  road  law  of  Blount  county,  and  ha  ap- 
peals.   Reversed  and  rendered. 

The  facts  snffidenUy  appear,  with  the  ex- 
ception that  it  also  aiq^ears  that  tbe  anto 
truck  was  the  property  of  the  Blount  Lum- 
ber Company,  of  which  Johnson  was  presi- 
dent, and  that  the  regular  eftate  and  county 
license  on  said  truck  had  been  paid. 

Allen  &  Flsk,  of  Birmingham,  for  appel- 
lant 

J.  Q.  Smith,  Atty.  Oen.,  and  I«mar  Field, 
Asst  Atty.  Oen.,  for  the  State. 

BRICKEN,  P.  J.  This  prosecution  origi- 
nated in  the  county  court  of  Blount  county, 
and  trom  a  Judgement  of  conviction  In  that 
court  the  defendant  appealed  to  the  circuit 
court,  where  he  was  tried  by  the  court  with- 
out a  Jury  upon  the  following  complaint,  fil- 
ed by  the  solicitor  in  pursuance  to  Code  1907, 
I  6730,  to  wit: 

"Tbe  state  of  Alabama,  by  its  solicitor,  com- 
plains of  T.  H.  Johnson,  whose  name  is  un- 
known otherwise  than  as  above  stated,  that, 
within  twelve  months  before  the  commencement 
of  this  prosecution,  he  did  use  or  operate  on, 
along,  or  over  the  public  roads  of  said  ooonty 
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an  aotomobile  truck  or  car  operated  by.  motor 
power,  withont  having  paid  the  vehicle  license 
or  vehicle  tax  as  required  b?  the  rules,  regnla- 
tions,  resolutions,  or  orders  of  the  eommis- 
sioners'  court  of  said  county,  as  passed  and 
adopted  by  the  court  of  county  commissioners 
of  Blount  county,  Alabama,  which  said  truck 
or  car  was  subject  to  said  vehicle  tax  or  li- 
cense so  adopted,  and  the  defendant  was  liable 
to  pay  the  same,  before  iterating  or  nsing 
said  car  or  truck  on  public  roads  withoat  having 
paid  said  license." 

The  trial  was  had  upon  an  agreed  state- 
ment of  facta,  in  which,  among  other  things, 
It  was  agreed: 

"That  the  above  track  was  not  nsed  for  com- 
mercial purposes  for  any  person  for  hire  and 
reward." 

It  iB  insisted  here  that  tbe  court  upon  the 
evidence  offered — that  Is  to  say,  upon  the 
agreed  statement  of  facts — erred  In  render- 
ing a  Judgment  of  conviction  against  the  de- 
fendant We  are  of  tbe  opinion  that  this 
contention  Is  well  taken,  and  our  authority 
for  this  holding  Is  the  recent  decision  of  the 
Supreme  Oourt  of  this  state  In  tlie  case  of  C. 
B.  Mills  V.  Court  of  Ck>unty  Commissioners 
of  Conecuh  County,  85  South.  664,  decided 
January  29,  1920,  which  holds  that  automo- 
biles and  motorcars  used  by  tbe  owner  for 
private  use  and  that  of  his  family  ate  not 
subject  to  taxation  such  aa  was  levied  under 
tbe  ordinances  here,  but  are  subject  only  to 
the  license  tax  required  by  the  state ;  but  all 
automobiles  and  motorcars  used  for  commer- 
cial purposes  are  subject  to  such  tax. 

Therefore,  under  the  authority  of  O.  B. 
Mills  V.  Court  of  County  Commissioners  of 
Conecuh  Oounty,  supra,  It  having  been  agreed 
that  tbe  truck  (^>erated  by  defaidant  was  not 
used  for  commercial  purposes,  the  Judgment 
of  conviction  In  the  lower  court  must  be  re- 
versed; and,  as  the  case  was  tried  by  the 
court  without  a  Jury,  upon  an  agreed  state- 
ment of  facts,  which  under  the  above  opinion 
shows  that  appellant  has  been  guilty  of  no 
offense,  a  Judgment  Is  here  rendered  dis- 
charging tbe  defendant. 

Reversed  and  rendered. 


(17  Ala.  App.  an 

NORTH   ALABAMA   TRACTION   CO.   V. 
McNeil.    (8  DIv.  677.) 

(Court  of  Appeals  of  Alabama.    Dec.  16,  1919. 
Rehearing  Denied  Jan.  13,  1920.) 

'  I.  Street  railroads  €=»(  1 0(1)— No.  negligence 
oharged  as  to  maintaining  defective  pole. 
Allegations  that  "the  defendants  negligently 
caused  or  allowed  a  pole  which  was  then  and 
there  standing  upon  the  margin  of  B.  street  to 
be  knocked  down  and  upon,  against,  or  across 
said  automobile,"  did  not  charge  that  there  was 


any  negligence  In  maintaining  ■  defective  pole 
by  defendant  traction  company,  or  that  the 
injury  resulted  because  of  the  maintaining  of 
a  defective  pole. 

2.  Witnesses  <8=>24S— Objeotion  Is  question 
property  sustained. 
Where  a  witness  had  been  allowed  to  testify 
as  to  the  condition  of  a  pole  in  a  street  and 
that  it  had  been  there  about  eight  years  and 
that  the  life  of  such  a  pole  was  ten  to  fifteen 
years,  court  did  not  err  in  sustaining  an  ob- 
jection to  the  question,  "The  pole  in  the  con- 
dition that  it  was  at  the  time  it  was  broken 
would  have  served  the  purpose  for  which  it 
was  placed  there  for  how  many  years?" 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; Robert  C.  Brlckdl,  Judge.  • 

Action  by  Mrs.  Leah  McNeil  against  the 
North  Alabama  Traction  Company  and  an- 
other. Judgment  for  plaintiff,  and  the  nam- 
ed defendant  appeals.  Affirmed  in  response 
to  the  opinion  of  the  Supaeme  Court  (85 
iSouth.  669). 

Eyster  &  Eyster,  of  Albany',  for  appeUant. 
Callahan  &  Harris,  of  Decatur,  for  api>el- 
leeu 

BRICKBN,  P.  J.  Ai^lleet  plalntUf  below, 
brought  suit  to  recover  damages  for  alleged 
Injuries  done  to  her  automobile  by  reason  of 
a  pole  falling  across  the  automobile.  Tbe 
suit  was  brought  against  the  appellant,  and 
the  Alabama  Power  Company.  There  was  a 
verdict  in  favor  of  the  Alabama  Power  Com- 
pany and  against  tbe  appellant,  from  wfaldi 
Judgment  this  appeal  is  taken  by  the  North 
Alabama  Traction  Company. 

The'  complaint  consists  of  two  counts,  and 
for  a  better  understanding  of  this  opinion  we 
have  set  out  the  complaint  as  amended: 

"The  plaintiff  claims  of  the  defendants  the 
sum  of  $1,000  as  damages  for  that,  on  and 
prior  to  March  14,  19'18,  the  defendant  North 
Alabama  Traction  Company  negligently  main- 
tained  a  pole  on  the  margin  of  Bank  street,  a 
public  highway  in  the  city  of  Decatur,  Ala., 
and  on  said  date,  to  wit,  March  14, 1918,  the  de- 
fendant Alabama  Power  Company  owned  or 
operated  a  horse  and  wagon,  and  on  said  date 
plaintiff's  automobile  was  standing  or  located 
on  said  Bank  street,  and  while  so  located  the 
defendant  Alabama  Power  Company  negligently 
caused  or  allowed  said  horse  to  run  away  while 
attached  to  said  wagon  and  run  against  said 
pole  above  referred  to  and  knock  the  same 
down  on,  against,  or  across  plaintiffs  said 
automobile,  breaking  and  crushing  the  top  of 
said  automobile,  tearing,  and  disfiguring  the  np- 
holstering  of  the  automobile,  denting,  scarring, 
and  scratching  the  body  of  the  same,  and  jar- 
ring and  throwing  tbe  engine  out  of  alignment. 

"And  plaintiff  allegea  that  said  injury  and 
damage  to  said  car  was  the  proximate  result 
of  the  combined  and  concurring  negl^fence  of 
said  defendants.  All  to  her  damage  as  afore- 
said. 

"Plaintiff  claims; of  the  defendant  the  like 
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aum  of  $1,000  damasea,  for  that  on,  to  'wit, 
March  14,  1918,  plaintiff  owned  an  antomobile 
which  waa  then  and  there  gtanding  on  Bank 
atreet,  a  public  highway  in  the  city  of  Decatnr, 
Ala.,  and  that,  while  so  standing,  the  defendainta 
negligently  caused  or  allowed  a  pole  which  was 
then  and  thure  standing  upon  the  margin  of 
Bank  street  to  be  knocked  down  and  apon 
against  or  acrosa  said  automobile,  crushing  and 
breaking  the  top  of  the  aame,  tearing  the  ttiriiol- 
■tering  thereof,  denting,  scarring,  scratching, 
and  disfiguring  the  body  of  aaid  automobile, 
and  jarring,  jostling  out  of  alignment  the  en- 
gine of  the  same.  All  of  said  damage  and  in- 
jury was  the  proximate  result  and  conseiinence 
of  aaid  negligence  of  said  defendants." 

Tbe  evidence  8bow8  tbat  the  injury  done 
to  tlie  automobile  was  caused  by  a  pole  being 
knocked  down  across  It,  that  this  pole  be- 
longed to  tbe  appellant,  and  that  the  pole 
was  caused  to  fall  by  reason  of  the  fact  that 
a  horse  belonging  to  the  Alabama  Power  CSom- 
pany,  and  which  was  running  away,  ran  into 
it  The  evidence  shows  that  the  appellant 
bad  a  right  to  maintain  its  poles  along  the 
streets,  and  It  la  not  contended  that  the  pole 
jras  Improperly  placed.  The  evidence  tends 
to  show  that  this  pole  was  defectlva  The 
evidence  does  not  .show  that  the  app^ant 
bad  any  control  over  or  connection  wltb  the 
horse  and  wagon  that  knocked  the  pole  down, 
or  that  the  running  of  the  horse  and  wagon 
Into  the  pole  was  due  to  any  negligence  of 
the  appellant. 

It  will  be  noted  that  the  negligence  alleged 
In  the  first  count  of  the  complaint,  as  amend- 
ed, IS  charged  as  follows: 

"And  while  ao  located  the  defendant  Alabama 
Power  Company  negligently  caused  or  allowed 
aaid  horae  to  mn,  while  attached  to  said  wagon, 
against  said  pole." 

Clearly,  there  could  be  no  finding  against 
the  appellant  on  the  first  count  of  the  com- 
plaint 

[1]  Tbe  negligence  in  tbe  second  count  Is 
alleged  as  follows: 

"The  defecdanta  negligently  caused  or  allow- 
ed a  pole  which  was  then  and  there  standing 
upon  the  margin  of  Bank  street  to  be  knocked 
down  and  upon,  against,  or  acroas  said  auto- 
mobile." 

It  will  be  noted  that  this  count  does  not 
charge  the  appellant  with  negllgeace  In 
maintaining  a  defective  pole,  or  that  the  in- 
jury resulted  because  it  maintained  a  defec- 
tive p(rie;  but  It  charged  that  "It  caused  or 
allowed  a  pole  *  *  *  to  be  kno<^ed 
down."  The  evidence  shows  that  the  pole 
was  knocked  down  by  a  horse  and  wagon 
running  into  It,  that  appellant  bad  no  con- 
trol over  tbe  horse  and  wagon  nor  any  con- 
nection therewith,  and  that  therefore  tbe 
horse  and  wagon  ran  into  tbe  pole  without 
any  fttolt  or  negligence  on  tbe  part  of  the 
appellant    The  lower  court  erred  in  refusing 


to  give  tbe  afflrmattre  diarge  In  writing  re- 
quested by  appellant 

Tbe  charges  given  at  tbe  request  of  idaln- 
tiff  in  writing  as  to  the  measure  of  damages 
were  properly  given.  Birmingham,  L.  &  P. 
Co.  V.  Sprague,  196  Ala.  148,  72  South.  96; 
Montgomery  Street  Hallway  Ca  v.  Hastings, 
138  Ala.  432,  86  South.  412.  The  criticism 
by  appellant  of  these  charges  is  hypercritical. 

There  was  no  error  in  refuring  to  give 
charges  D  and  F,  requested  in  writing  by  ap- 
pellant It  was  for  tbe  Jury  to  determine 
from  tbe  evidence  as  to  what  was  the  proxi- 
mate cause  of  tbe  injury. 

Charge  B,  requested  in  writing  by  appel- 
lant should  bave  been  given.  Tbe  negligence 
alleged  in  tbe  complaint  as  above  pointed 
out  was  the  pole  being  knocked  down. 

[2]  There  was  no  error  In  sustaining  ob- 
jection to  the  questUm,  "The  pole  in  the  con- 
dition that  it  was  in  at  the  time  It  was  broken 
would  have  served  the  purpose  for  wbldi  it 
was  placed  there  for  how  many  years?'  asked 
tile  witness  W.  R.  Speer. 

This  witness  had  been  allowed  to  testify, 
as  to  the  condition  of  the  pole,  that  it  had 
been  there  about  8  years  and  tbat  tbe  life 
of  sncb  a  pole  was  10  to  15  years. 

For  tbe  errors  pointed  ,ont  tbe  Judgmmt 
of  the  circuit  court  Is  reversed,  and  tbe  cause 
remanded. 

Reversed  and  remanded. 

Affirmed  May  18,  1920.  In  response  to  tbe 
opinion  of  the  Supreme  Court  In  Ex  parte 
Leab  McNeil,  80  South.  S60. 


Ex  parts  MeNEil. 


(XH  Ala.  SI) 


NORTH  ALABAMA  TRACTION  CO.  V.  Ms- 
NEIL. 

(8  Oiv.  240.) 

(Supreme  Court  of  Alabama.    Feb.  12,  1920.) 

1.  Street  railroads  <8»i  10(1)— Coairt  •ufflclant- 
ly  charged  oonourrins  negligence  of  owaar  af 
pole  and  runaway  team  oauslng  it  to  fall. 

A  count  charging  that  traction  company 
"ne^gently  maintained  a  pole  on  the  margin  of 
B.  street"  and,  after  attributing  to  another 
negligence  with  respect  to  its  "horse  and  wag- 
on," concluded  by  alleging  that  tbe  injury  and 
damage  suffered  "was  a  proximate  result  of 
the  combined  and  concurring  negligence  of  both 
defendants,"  charged  negligence  against  both 
defendants  and  attributed  the  wrong  averred 
to  the  joint  wrong  of  both  defendanta,  and  was 
not  simply  a  charge  that  the  traction  com- 
pany was  nei^gent  in  allowing  the  other  de- 
fendant's horse  to  ran  against  the  pole. 

2.  Certiorari  «=>6S— Coaoluslont  of  fact  aot 
reviewable. 

On  certiorari  to  review  and  reviae  a  Judg- 
ment of  the  Court  of  Appeals,  conclusions  of 


»For  othw  < 
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fact  attained  by  the  .Oonrt  of  Appeal*  are  not 
rcTiewable. 

3.  Street   railroad*  «S3||0(I)— No   negllgenoe 
charged  as  to  malataiaing  defective  |Mle. 

Allegation  that  "the  defendant!  negligently 
caused  or  allowed  a  pole  which  waa  then  and 
there  standing  upon  the  margin  of  B.  atreet 
to  be  knocked  down  and  upon,  against,  or 
across  said  automobile,"  did  not  charge  that 
there  waa  any  negligence  in  maintaining  a  de- 
fective pole  by  defendant  traction  company,  or 
that  the  injury  resulted  because  of  the  main- 
taining of  a  defective  pole. 

0»:tl(H:arl  to  Coart  of  Appeals. 

Petition  of  Leah  McNeil  for  certiorari  to 
the  Ck>urt  of  Appeals  to  review  and  revise 
the  judgment  and  decision  of  said  court  In 
the  case  of  North  Alabama  Traction  Co.  v. 
Leah  McNeil,  85  South.  668.     Writ  granted. 

Callahan  A  Harris,  of  Decatnr,  for  appel- 
lant 
Byster  &  Eyater,  of  Albany,  for  appellee 

McCLBLIiAN,  J.  The  plalntUTs  (petition- 
er's) case  was  stated  in  two  counts.  Thfi 
first  reads: 

"The  plaintiff  claims  of  the  defendants  the 
sum  of  $1,000  as  damages  for  that,  on  and  pri- 
or to  March  14,  1918,  the  defendant  North 
Alabama  Traction  Company  negligently  main- 
tained a  pole  on  the  margin  of  Bank  street,  a 
public  highway  in  the  city  of  Decatur,  Ala.,  and 
on  said  date,  to  wit,  March  14,  1918,  the  de- 
fendant Alabama  Power  Company  owned  or  op- 
erated a  horse  and  wagon,  and  on  said  date 
plaintiff's  automobile  was  standing  or  located  on 
said  Bank  street,  and  while  so  located  the  de- 
fendant Alabama  Power  Company  negligently 
caused  or  allowed  said  horse  to  run,  while  at- 
tached to  said  wagon,  against  said  pole  above 
referred  to  and  knock  the  same  down  on, 
against,  or  across  plaintiff's  said  autontobile 
breaking  and  crusliing  the  top  of  said  automo- 
bile, tearing  and  disfiguring  the  uph<dstering  of 
the  automobile,  denting,  scarring,  and  scratch- 
ing the  body  of  the  same,  and  jarring  and 
throwing  the  engine  out  of  alignment. 

"And  plaintiff  alleges  that  said  injury  and 
damages  to  said  car  was  the  proximate  result 
of  the  combined  and  concurring  negligence  of 
■aid  defendants.  All  to  her  damnge  as  afore- 
said." 

In  the  opinion  of  the  Oourt  of  Appeals  It 
is  saiu: 

"It  will  be  noted  that  the  negligence  alleged 
in  the  first  count  of  the  complaint,  as  amended, 
is  charged  as  follows:  'And  while  so  located 
the  defendant  Alabama  Power  Company  negli- 
gently caused  or  allowed  said. horse  to  run, 
while  attached  to  said  wagon,  agaiust  said 
pole.'  Clearly  there  could  be  no  finding  against 
the  appellant  on  the  first  count  of  the  com- 
plaint."   85  South.  568. 

[1 , 2]  This  pronouncement  was  predicated 
of  an  erroneous  construction  of  the  count 
quoted.    The  count  expressly  avers  that  the 


North  Alshama  Tractten  Company  (the  sole 
appellant  in  the  Conrt  of  Appeals)  "negU- 
gmtly  maintained  a  pole  on  the  margin  of 
Bank  atreet";  and,  after  attrlbntlng  to  the 
Alabama  Power  Company  negligence  with 
respect  to  its  "horse  and  wagon,"  concludes 
by  alleging  that  the  injury  and  damage  suf- 
fered "was  the  proximate  result  of  the  com- 
bined and  oonourritH/  negligence"  of  both  the 
defendants.     (Italics  supplied.) 

The  connf  8  theory  and  effect  was  to  charge 
negligence  against  both  defendants  and  to 
attribute  the  wrong  averred  to  the  conjoint 
wrong  of  both  defendants — a  theory  consist- 
ent with  the  principle  recognized  in  Arm- 
strong T.  Montgomery  Street  By.  Co.,  128  Ala. 
233,  246,  2S  South.  849,  and  in  L.  ft  N.  R.  R. 
Co.  T.  Fitsgerald,  1«1  Ala.  397,  405,  406.  49 
South.  860,  among  others.  The  condnslons 
of  fact,  attained  by  the  Conrt  of  Api>eals, 
are  not  reviewable  on  certiorari  to  this  court. 
Ex  parte  Barrett  Shipping  Co.,  196  Ala.  6S6, 
656,  72  South.  269,  and  cases  therein  dted. 

[3]  The  constructicm  accorded  the  second 
count  by  the  Conrt  of  Appeals  is  correct 

For  the  «Tor  committed  in  respect  of  tlie 
constraction  of  the  first  coont,  the  writ  la 
awarded,  and  the  canae  is  remanded. 

Writ  awarded. 

All  tbe  Justices  concor. 


(XJ  AU.  AMk.  *n> 
J.   B.   COLT   CO.  V.   ARMSTRONQ    LIGHT 
CO.    (6DIV.647.) 

(Oourt  of  Appeals  of  Alabama.    Feb.  10,  iSSO. 
Rehearing  Stricken  April  6,  1920.) 

1.  Damages   9s>77— Whatker  liquidated    daai- 
ages  or  penalty  dspsnds  on  Intention. 

Regardless  of  the  numerous  rules  for  de- 
termining whether  provisions  of  contract  are 
for  a  penalty  or  U<tiudated  damages,  the  ques- 
tion is  the  intention  of  the  parties. 

2.  Damages  «s>8l— ProvlsloR  for  forfeltnr*  of 
deposit  bold   llquldatsd   damages. 

Where  a  contract  for  the  sale  of  generators 

at  an  agreed  price  provided  that  defendant 
should  liv  plaintiff's  sole  agout  iu  20  counties, 
that  shipnwnt  of  entire  order  should  be  made 
within  one  year,  and  that  if  defendant  should 
fail  to  authorize  the  shipment  of  all  the  gener- 
ators the  cash  deposit  should  be  forfeited,  the 
provision,  in  view  of  the  whole  contract,  should 
be  treated  as  liquidated  damages  instead  of 
penalty,  and  where  defendant  failed  to  order 
shipment  of  the  entire  lot  within  the  stipulated 
time,  he  cannot  have  the  amount  of  his  deposit 
applied  against  other  indebtedness  due. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  H.  A.  Sharpe,  Judge. 

Assumpsit    by    the    J.  B.    Colt    Company 
against  the  Armstrong  Light  Company.    From' 
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an  inBofflcient  Judgment  for  plaintiff,  plain- 1  provide  for  llqaldated  damages  or  penalties 
tiff  appeals.    RtireiBed  and  mnanded.  I  lias  long  been  a  qnestlon  wblcb  law-writers, 

Thompson   &  Thompson,   ot  Birmingham.  h'*«8^  "^^  T^'^  J^,*^"^,  "/   T 

for  anpeUant  I  country,  have  tormed  certain  rules  for  de- 

A.   Leo   Oberdorfer.  of   Birmingham.  torl*«rmlnlng  the  question;  In  fact,  so     many 

aDPeIle&     ""*™™*'"'  '^  ""^""uinuuu,  *«  ^^^  ^^  ^^  yrovlA  hardly  think  a  case 

^^^  could  arise  where  there  Is  not  some  rule  to 

guide  and  fit  the  particular  case.    It  would 
almost  seem  to  the  writer  that  herein  has 


MEBRITT,   J.     The  plaintiff   brought   a 


suit  to  recover  on  account  the  sum  of  $328.70  j  arisen   much   of    the   confusion — too   many 
of  the  defendant    The  defendant  irieaded,  in  '■  rules,  and  an  Insatiable  desire  to  formulate 


short  by  consult,  the  general  Issue,  with 
leave  to  give  In  evidence  any  matter  which,  if 
well  pleaded,  would  be  admissible  in  defense 
of  the  action.  The  case  was  tried  by  the 
Indge  without  a  jury  and  Judgment  was  ren- 
dered for  the  plaintiff  for  the  sum  of  $36.29, 
from  which  Judgment  the  plaintiff  appeals. 
The  amount  sued  for  and  claimed  by  the  ap- 
pellant was  a  balance  due  for  certain  gener- 
ators and  fixtures  sold  by  the  plaintiff  to  de- 
fendant under  a  contract  entered  into  by 
plaintiff  and  defendant  on  September  15, 
1911,  whereby  defendant  purchased  from  the 
plaintiff  40  generators  at  an  agreed  price 
with  certain  discounts  and  at  the  time  of  -pur- 
chase and  contracting  paid '  oa  each  of  the 
(generators  the  sum  of  $10.80,  or  a  total  of  [price,  and  that  the  amount  remaining  for 


some  new  rula  And  yet,  the  saving  clause 
in  all  these  rules,  the  purpose  In  all,  appears 
to  be  one  thing — ^the  thing  that  should  be 
Alpha  and  Omega — to  ascertain  what  the 
parties  intended. 

Can  any  one  reed  the  terms  of  the  contract 
in  Qiuestlon  dealing  with  this  phase  of  the 
matter,  and  have  any  doubt  as  to  what  the 
parties  Intended?  Can  there  be  any  doubt 
that  the  plaintiff  sold  the  defendant  40  gen- 
erators at  an  agreed  price,  that  defendant 
was  given  exclusive  terrltoiy  In  29  counties 
for  the  sale  of  the  same,  that  It  made  a 
payment  of  $10.80  on  eaCh  generator  or  a 
total  of  $432  on  the  40  generators,  which 
amount  would  be  credited  on  the  purchase 


$432  to  the  plaintiff.  It  was  stipulated  in 
the  contract  that  defendant  was  to  be 
plaintltTs  sole  agent  In  29  counties,  and  that 
plaintiff  would  not  itself  sell  generators  In 
said  counties  and  during  the  life  of  the  con- 
tract which  was  for  a  period  of  12  months. 
The  following  api)eared  In  and  as  a  part  of 
said  contract: 

"Shipment  of  this  entire  order  of  forty  gen- 
erators to  be  made  within  one  year  from  date 
of  this  order,  as  the  purchaser  may  direct,  but 
should  purchaser  fail  to  authorize  shipment  of 
all  of  said  /generators  within  one  year  from 
date  of  this  order,  the  cash  deposit  remaining 
on  any  of  said  generators  that  are  not  shipped 
under 'this  order  becomes  on>  Ssptember  18, 
1912,  forfeited  to  th«  companyi." 

Only  12  generators  were  ordered  out  for 
shipment  during,  the  12  months,  28  remaining 
in  the  bands  of  the  defendant  not  disposed  of. 
We  take  it  that  a  construction  of  this  con- 
tract led  to  the  Jodgment  of  the  trial  conrt 
and  that  its  constroctloa  here  Is  decisive  of 
the  casej  Should  the  amount  In  the  hands  of 
the  plaintiff  for  which -the  defendant  has 
not  received  credit,  viz.,  $302.40,  be  declared 
from  the  terms  ^  the  contract  liquidated 
damages  or  a  penalty,  tor  If  a  penalty  the 
defendant  Is  entitled  to  a  credit  for  the 
same  against  whatever  amounts  may  be  ow- 
ing by  It  to  the  idalntiff ,  and  if  the  amount 
Is  to  be  regardM  as  liquidated  damages,  the 
defendant  is  not  entitled  to  credit,  and  the 
plaintiff  was  entltl<>d  to  judgment  for  the 
amount  sued  for  with  Interest?  BvldmOy 
the  trial  Judge  regarded  the  HUne  as  a  pen- 
alty. 

rt,  2]  As  to  whether  contracts  of  tills  kind 


those  not  ordered  out,  if  any,  became  the 
property  of  the  plaintiff? 

Whether  It  was  called  liquidated  damages 
or  a  penalty  Is  not  the  qnestlon,  but  Is  It 
not  clearly  and  explicitly  expressed  and  said 
what  the  parties  Intended?  We  bold  that  all 
mot  have  the  Inalienable  right  to  contract 
as  they  please,  and  when  a  contract  is  fairly 
and  clearly  made  it  Is  binding  on  both  par- 
ties. The  contract  is  to  govern,  and  the  tru^ 
question  is:  What  was  the  contract?  Wheth- 
er it  was  folly  or  wisdom  for  the  contracting 
parties  thus  to  bind  themselves  is  of  no  con- 
sequence, if  the  Intention  Is  clear.  If  there' 
be  no  fraud,  circumvention,  or  illegality  in 
the  case,  the  court  Is  bound  to  enforce  the 
agreement    13  Cyc.  90,  91,  and  notes. 

This  matter  bad  the  consideration  of  our 
Supreme  Court  at  an  early  day;  and,  while 
the  able  Chief  Justice  (Collier)  made  refer- 
ence to  all  the  rules  laid  down  touching  on 
the  construction  of  contracts  of  this  kln^, 
yet  he  shows  clearly  that  all  of  those  rules 
are  for  the  purpose  of  ascertaining  what  was 
the  intention  of  the  parties.    He  says: 

"The  first  general  principle  hi  the  construc- 
tion of  all  contracts  is  that  they  should  be  so 
expounded,  as  to  carry  into  effect  the  inten- 
tion of  the  parties."  Watts*  Ex'rs  v.  Shep- 
pard,  2  Ala.  425. 

In  the  other  leading  case  of  Keeble  v. 
Keeble,  85  Ala.  562,  6  South.  149,  the  Suprone 
Court,  speaking  through  Somerville^  J.,  said: 

'^□le  court  will  always  seek  to  ascertain  the 
true  and  real  intention  of  the  contracting  par- 


Digitized  by 


Google 


B72 


85  SOUTHEBN  RBPOSTBB 


The  court  also  said  on  this  subject  (Hea- 
terson  ▼.  Harpbree,  109  Ala.  656,  20  Sontb. 
♦6): 

"But  it  is  speed  on  all  hands,  that  where  the 
true  intention  of  the  parties,  who  are  le'sally 
competent  to  contract,  is  clear  and  unmistak- 
able, the  courts  will  giYe  it  effect;  •  •  • 
courts  will  not  relieve  tbem  from  the  hardships 
of  hard  or  improTident  bargains,  if  made." 

And  after  stating  certain  rules,  added: 

"But  when  the  purpose  is  dear,  •  •  * 
there  seems  to  be  no  reason  to  hesitate  to  give 
it  eilect." 

la  Stratton  t.  Vike,  166  Ala.  208,  SI  Sontb. 
874,  It  is  said: 

"The  first  general  principle  in  the  construc- 
tion of  all  contracts  is  that  they  should  be  so 
expounded  as  to  carry  into  effect  the  intention 
of  the  parties.  •  •  •  The  parties  were  com- 
petent to  contract.  Neither  was  the  ward  of 
the  court.  The  stipulation  is  dear  and  certain, 
and  we  cannot  know  or  say  that  it  was  nnrea- 
sonable,  oppressive,  or  nnconacionable.  We 
think  it  should  be  enforced  aa  it  was  written." 

We  think  the  contract  In  tbe  present  case  la 
clear  and  definite,  and  tbere  Is  no  room  for 
construing  it  to  mean  anything  other  than 
that  which  it  states.  For  us  to  do  otherwise' 
would  be  to  make  a  contract  for  the  parties 
which  they  did  not  make  for  themselves,  an^ 
certainly  the  defendant  cannot  complain,  for 
under  the  contract — its  contract — exclusive 
as  to  territory.  It  could  have  ordered  out  the 
remaining  28  generators  and  gotten  credit  for 
each  of  tbem,  but  instead  we  are  asked  to  de- 
cide that  it  may  undo  its  bargain,  and  hand 
it,  as  it  were,  a  premium  for  so  doing.  The 
testimony  shows  that  the  plaintiff  was  ready, 
willing,  and  able  at  all  times  to  carry  out  Its 
part  of  the  contract  It  matters  not  whether 
it  be  called  liquidated  damages  or  a  mere 
compliance  with  its  contract,  and  cannot  now, 
when  sued  for  an  account  admittedly  due, 
ask  as  an  offset  against  the  same,  money 
which  would  grow  out  at  bad  faith  in  keep- 
ing its  contracts. 

The  Judgment  of  the  trial  court  is  le- 
yersed,  and  the  cause  is  remanded. 

Beversed  and  remanded. 


(IT  Ala.  App.  418) 

BOSS  LIVERY  CO.  V.  BAILEY.    (6Dlv.6i7.) 

(Court  of  Appeals  of  Alabama.     AprQ  20, 
1920.) 

I.  Exceptions,  bill  of  «s>43(l)«-PFes8ntment 
of  bill  within  time  jurisdictional. 

Presentment  of  hill  of  exceptions  to  trial 
judge  within  90  days  from  rendition  of  judg- 
ment as  required  by  Code  1907,  {  3019,  is  ju- 
risdictional;  tbe  statute  being  mandatory. 


2.  Exceptions,  Mil  of  «=343(2)— Afllrfavit  of 
Inability  beoause  of  Judgs's  abaonoe  from  state 
does  not  exeusa  fallnre  of  bill  to  show  pros- 
•ntatloa. 

AflSdavit  by  appellant's  attorney  that  bill 
of  exceptions  had  been  prepared,  but  could  not 
be  presented  because  of  trial  judge's  absence 
from  state,  could  not  excuse  failure  of  bill  of 
exceptions  to  show  presentation  witliin  90  days 
as  required  by  Code  1907,  {  S019,  the  proper 
procedure  in  the  event  of  the  judge's  absence 
being  to  establish  a  bill  of  exceptions  before  a 
justice  of  the  Supreme  Conrt,  or  a  judge  of 
the  Court  of  Appeals,  as  authorised  by  soctioB- 
3022,  as  amended  by  Acts  1915,  p.  816. 

3.  Appeal  and  error  «s>655(2)— Coart  of  Ap- 
peals wMi  strike  bill  of  exoeptlons  aot  pra- 
aonted  to  judgs  within  time. 

Blil  of  exceptions  not  presented  to  trial 
Judge  within  90  days  from  rendition  of  judg- 
ment aa  required  by  Code  1907,  |  3019,  will  be 
stricken  by  the  Court  of  Appeals  on  its  own 
motion,  notwithstanding  section  3020,  forbidding^ 
appellate  courts  to  strike  a  bin  of  exceptions 
ex  mero  motn;  such  statute  applying  only  to- 
the  unseasonable  signing  of  the  bill  by  the  trial 
judge,  and  not  to  its  nnseasonable  presentation. 

Appeal  from  Cireait  Gonrt,  JtHtenan  Ooon- 
ty;  John  O.  Pug^  Judge; 

Action  by  S.  B.  Bailey  against  the  Boaa 
Livery  Company  for  damages  for  failure  to 
deliver  goods.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Weatherly,  Deedmeyer  &  Blrdi,  of  Blr- 
mingham,  for  appellant 

David  J.  Davis,  of  Birmingham,  tor  an^iel- 
leeu 

BRICEBIN,  P.  J.    This  cause  la  Balnnltted 

here  upon  a  motion  to  strike  the  bill  of  e^cep- 
tions  and  on  its  merits.  The  gtounds  of  tbe 
motion  to  strike  is  based  upon  the  fact  that 
the  purported  bill  of  exceptions  does  not  bear 
the  necessary  indorsement  that  it  was  pre- 
sented to  the  Judge  who  tried  the  case  within 
90  days  as  required  by  law. 

The  cause  was  tried  on  Bfay  6,  1919.  The 
bill  of  exceptions  bears  no  indorsemmt 
whatever  of  its  "presentation''  to  the  Judge 
who  tried  tbe  case,  l>nt  does  contain  the  In- 
dorsemoit  that  it  was  "signed"  by  the  Judge 
on  October  23, 1019 ;  and,  so  far  as  this  court 
may  know,  the  bill  of  exceptions  was  not  pr«- 
sented  to  the  presiding  Judge  "before^*  tbe 
date  upon  which  it  was  signed  by  him. 

[1]  A  bill  of  exertions  must  be  presented 
within  90  days  from  tbe  date  on  whitib  tiie 
Judgment  was  rendered  and  not  aftwwards. 
Code  1007,  S  3019.  "The  Judge  must  Indorse 
iliereon  and  as  part  of  the  bill,  tbe  true  date 
of  presenting."  This  limitatloB  of  90  days 
is  jurisdictional,  and  Is  a  mandatory  require- 
ment of  the  statute.  Without  sudi  Indorse- 
ment tbere  is  In  fact  no  bill  of  exoeptlonB, 
and  without  this  Jurisdictional  requirement 
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being  compiled  with,  tbe  appellate  courts 
cannot  consider  tbe  assignments  of  error 
predicated  apon  and  presented  by  the  so-call- 
ed bill  of  exceptions.  In  Wrenn  y.  Baker,  15 
Ala.  App.  434,  73  Soath.  756,  it  was  said: 

"Under  the  anthorities,  the  limitation  of  90 
days  for  the  presentation  of  a  bill  of  exceptions 
is  jurisdictional,  and  an  instrument  signed  by 
the  trial  judge,  but  not  presented  within  the  re- 
quired time,  is  no  bill  ot  exceptions." 

See,  also.  Box  et  aL  ▼.  Southern  Ry.  Co., 
184  Ala.  598,  64  South.  69,  and  cases  dted. 

In  an  attempt  to  ayoid  the  operation  of  tbe 
settled  rule  as  to  the  presentation  of  tbe 
bill  of  exceptions,  we  find  in  the  record  im- 
mediately followtog  the  bill  of  exceptions  an 
afiBdavlt  by  one  of  the  attorneys  for  appel- 
lant, dated  Aogost  4,  1919,  in  which  be  says: 

"Affiant  avers  that  proper  steps  have  been 
taken  to  secure  an  appeal  in  said  cause,  and  that 
a  bill  of  exceptions  has  been  prepared  in  said 
cause,  and  that  such  bill  of  exceptions  cannot 
be  presented  to  tbe  presiding  jildge  on  account 
of  his  absence  from  the  state." 

[2]  This  affidavit  cannot  be  looUed  to  to 
sup^y  the  failure  of  the  bill  of  exceptions 
to  show  presentation.  Wright  t.  McOuiloogh, 
16  Ala.  App.  67S,  80  South.  140.  To  do  so 
would  be  to  disregard  and  ignore  the  stat- 
utory requirements  in  such  cases,  as  well 
as  the  Innumerable  decisions  of  this  court 
and  of  the  Supreme  Court  on  the  question. 

Tbe  proper  procedure  in  order  to  meet 
tbe  conditions  recited  in  the  affidavit  is  to 
establish  the  bill  of  exceptions  before  a  Jus- 
tice of  the  Supreme  Court  or  a  Judge  of 
tUs  court.  Section  8022  of  the  Code  1907, 
as  amended  by  the  act  approved  September 
25,  191S  (Acts  1915,  p.  816),  provides  that  if 
the  Judge  before  whom  a  cause  is  tried,  dies, 
resigns,  is  removed  from  office,  or  is  out  of 
the  state,  or  from  sickness  is  unable  to  accept 
a  presentation,  etc,  or  if  his  term  of  office 
expires  before  the  bill  of  exceptions  is  pre- 
sented within  the  90  days,  the  bill  of  ex- 
ceptions may  be  flied  with  the  clerk  of  the 
court  where  the  case  was  tried,  and  the  blU 
of  exceptions  may  be  settled  and  established 
by  or  before  the  dilef  Justice,  or  any  one  of 
tbe  associate  Justices  of  the  Supreme  Court, 
etc.  It  thus  appears  that  if  the  trial  Judge 
is  out  of  the  state,  as  shown  by  the  affidavit, 
supra,  the  bill  of  exceptions  must  be  ffied 
with  tbe  clerk  of  tbe  court  within  the  00 
days  from  the  date  of  the  trial. 

[3]  The  motion  to  strike  tbe  Mil  of  ex- 
ceptions must  prevail.  In  fact,  the  bill  of 
exceptions  here  must  moat  have  been  strick- 
en by  this  court  of  its  own  motion,  as  Code 
1907,  I  3020,  forbidding  appellate  courts  to 
strike  a  bill  of  exceptions  ex  mero  motu,  ap- 
plies only  to  the  unseasonable  "signing"  of 
the  bill  by  the  trial  Judge,  and  does  not  ap- 
ply to  tbe  unseasonable  "presentation"  of  the 
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bill  to  blm.  Bbrtselle  &  Co.  t.  WilMte,  8 
Ala.  App.  612,  67  South.  128. 

The  bill  of  exceptions  is  accordingly  atrick- 
ea,  and  as  no  errors  are  assigned  upon  the 
record,  and  none  being  apparent,  tbe  judg- 
ment of  the  circuit  court  is  affirmed. 

Affirmed. 


W  Ala.  App.  338) 
MORRISON  V.  JACKSON.    (6  DIv.  650.) 

(Ooart  of  Appeals  of  Alabama.    Jan.  20, 
1920.) 

1.  Brokers  <S=34g( I)— Entitled  to  oompensation 
for  procuring  acceptable  land  for  exchange. 

Broker  who  pursuant  to  contract  procures 
a  party  ready,  willing,  and  able  to  exchange 
lands  acceptable  to  principal  for  principal's 
land  is  entitled  to  compensation. 

2.  Brokers  «=>49( I)— Not  ontltled  to  oompeo. 
sation  for  flnding  party  to  exchange,  where 
land  procured  not  aooeptabie. 

Broker  employed  to  procure  a  party  willing 
to  exchange  land  acceptable  to  both  husband 
and  wife  for  husband's  property  was  not 
entitled  to  compensation  for  procuring  party 
with  land  acceptable  to  husband,  on  husband's 
execution  of  contract  with  such  party  in  whidi 
wife's  name  appeared  as  one  of  the  contracting 
parties,  where  wife  did'  not  declare  herself 
satisfied  with  the  land  and  did  not  agree  to 
the  contract. 

3.  Brokers  «=9€9— Compensation  reasoaakia 
value  of  services  In  almenoe  of  agreement 

Where  no  price  is  agreed  upon  between  the 
seller  of  real  estate  and  his  broker,  who  is  en- 
gaged to  exchange  his  property  for  other  prop- 
erty as  basis  of  value,  and  no  compensation 
for  services  is  agreed  upon,  the  measure  of 
recovery  in  broker's  action  for  compensation 
wfU  be  the  reasonable  value  of  the  services 
rendered  as  shown  by  ordinary  and  customary 
charges  for  like  services  in  the  commnnity. 

4.  Brokers  «=385(I0),  86(8)— Value  of  prop- 
erty exchanged  competent,  but  not  control- 
ling, on  questloa  of  reasonable  value  of  serv- 
ices. 

Where  amount  of  broker's  cmnpensation  for 
services  in  effecting  an  exchange  of  land  is  not 
agreed  on,  the  fair  market  value  of  the  property 
exchanged,  or  offered  for  exchange,  would  be 
competent  and  relevant,  but  not  necessarily 
controlling  on  tbe  question  of  tiie  reasonable 
value  of  the  services  rendered. 

5.  Brokers  «s>79— Can  recover  reasonable 
value  of  services  under  common  counts. 

Broker  entitied  to  the  reasonable  value  of 
services  rendered  can  recover  .under  the  com- 
mon counts. 

6.  Brokers  4=»S4— Compensation  dependent  oa 
prooaring  party  ready,  able,  and  wllllno  to 
consummate  transaction. 

Broker  engaged  to  exchange  principal's 
land  for  land  acceptable  to  principal  is  not 
entiUed  to  compensation  until  the  party  pro- 
cured by  him  Is  ready,  able,  and  willing  to  con- 
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summate  the  transaction  in  accordance  with 
the  terms  made  bf  the  principal. 

7.  Evidence  ®=>442(l)— Parol  •videoM  adnis- 
sible  where  coatraet  ts  partly  In  parol. 

Where  a  contract  is  partly  written  and  part- 
ly parol,  parol  evidence  is  admissible  to  show 
what  the  contract  really  is. 

8.  Evidence  «=3445(l)— Medlfloatloi  of  execu- 
tory oontract  may  be  shown  by  parol. 

Where  written  executory  contract  is  modi- 
fled,  the  modification  may  be  shown  by  parol. 

9.  Brokers  «=>65(4)— May  aet  for  purchaser 
In  any  way  not  Inconsistent  with  duty  to 
prinolpal. 

A  broker  contracting  to  procure  a  purchaser 
for  another  to  sell  land  to,  or  exchange  land 
with,  may  act  for  the  purchaser  in  any  way  not 
inconsistent  with  his  duty  to  his  principal. 

10.  Trial  <S=3252  (16)— Abstract  Instruotlon 
that  broker  could  not  act  for  both  parties  was 
improper. 

In  a  broker's  action  for  compensation,  In- 
stmction  that  broker  could  not  act  for  both 
buyer  and  seller  in  the  same  transaction  held 
improper,  where  there  was  no  evidence  that 
broker  acted  for  the  purchaser  or  took  con»- 
pensation  from  him;  snch  instruction  being 
abstract. 

<l.  Evidence  «=>47 1 (4)— Witness  not  permit- 
ted  to  give  reasons  why  he  signed   papor 
placing  valuation  on  property  claimed  to  bo 
Inoorreot. 
It  was  improper  to  permit  witness  who  tes- 
tified   to   value    of   certain   property   to    give 
reasons  why  he  had  signed  A  paper  fixing  an- 
other valuation,    since    if    the    paper    did   not 
state  the  true  valuation  the  vritneas  could  so 
testify,  and  state  facts  concerning  the  value 
fixed,  permitting  the  jury  to  draw  the  condu- 
uons. 

12.  Broker*  9=988(13)— Instruction  that  brok- 
er could  not  recover  expenses  held  misleading. 

In  broker's  action  for  compensation  for 
procuring  party  to  land  exchange  transaction, 
instruction  that  broker  could  not  recover  jail- 
road  fare  spent  on  trip  to  show  the  property 
to  be  exchanged  to  defendant  held  misleading. 

13.  Appeal  and  error  «=>I084(I)— Misleading 
Instruction  held  not  ground  for  reversal. 

In  broker's  action .  for  compensation  for 
procuring  party  to  exchange  oontract,  the 
granting  of  misleading  instruction  that  broker 
could  not  recover  expenses  in  showing  prop- 
erty to  principal  field  not  reversible  error  on 
appeal  from  judgment  for  prindpaL 

14.  Brokers  «=388(tO)— Instrnctlott  ss  to  pro- 
curing cause  held  misleading. 

In  broker'tt  action  for  compensation,  in- 
struction as  to  broker  being  the  procuring 
cause  held  misleading,  and  therefore  properly 
refused. 

15.  Brokers  (S=>88  (7)— Requested  Instruotlon 
held  properly  refused  as  misleading. 

In  broker's  action  for  compensation,  brok- 
er's requested  instruction,  submitting  the  issue 
of  the  case,  held  properly  refused  as  misleading. 


Appeal  from  Olrcnlt  Court,  Jefferson  Oaan- 
ty ;  Dan  A.  Oreeae,  Judge. 

Action  by  Norman  Morrison  against  Dr.  L. 
F.  Jackson  to  recover  an  amount  of  money  a* 
compensation  for  effecting  the  exchange  of 
certain  lands.  Judgment  for  the  defendant, 
and  the  plaintlfl  appeals.  Beversed  and  re- 
manded. 

The  f oUowing  charges  are  noted  aa  bavlng 
been  refused  to  the  plaintiff: 

(3)  If  you  are  reasonably  satisfied  on  the 
evidence  that  the  plaintiff  procured  a  person, 
who  was  the  owner  of  a  farm  and  who  was 
ready,  able  and  willing  to  exchange  said  farm 
for  certain  property  of  the  defendant,  described 
in  the  written  agreement  introduced  in  evi- 
dence, under  certain  terms  and  conditions,  and 
that  the  defendant,  Jackson,  accepted  such  per- 
son or  owner  of  such  farm,  and  accepted  the 
terms  and  conditions  of  the  agreement  with  ref- 
erence to  the  exchange  of  such  farm  or  certain 
property  belonging  to  the  defendant,  Jackson. 
and  that  the  defendant,  Jackson,  signified  his 
acceptance  by  signing  his  name  to  such  con- 
tract or  agreement,  and  that  such  contract  or 
agreement  was  binding  upon  the  owner  of  snch 
farm,  the  verdict  must  be  for  the  plaintiff. 

(4)  If  idalatiff  was  the  effldent  cause  in  the 
procuring  of  the  ezecntioa  of  the  <written  con* 
tract  or  agreement  introduced  in  evidence  and 
signed  by  L.  F.  Jackson,  and  that  the  terms 
and  conditions  thereof  were  acceptable  to  the 
said  L.  F.  Jackson,  and  that  he  signified  his  ac- 
ceptance by  signing  such  agreement  or  con- 
tract, your  verdict  must  be  for  the  plaintifL 

(7)  The  court  charges  the  juiT  in  explana- 
tions of  charges  given  at  ths  re<inest  of  th« 
defendant  that  there  is  no  evidence  ia  thia 
case;  that  the  plaintiff  Morrison  was  repre- 
senting S.  F.  Swing  or  J.  Bwing,  or  either  of 
them,  in  the  real  estate  negotiations  testified 
by. 

The  following  charges  are  noted  as  having 
been  given  for  the  defendant: 

(1)  If  you  are  reasonably  satisfied  from  the 
evidence  that  it  was  agreed  between  plaintiff 
and  defendant  that  the  defendant's  wife  was 
to  agree  to  the  terms  of  the  trade,  and  that  she 
did  not  agree  thereto,  I  charge  you  that  no  com- 
missions would  be  allowed,  and  that  your  ver- 
dict mnst  be  for  the  defendant. 

(18)  I  charge  you  that  yon  cannot  find  for  the 
plaintiff  if  you  are  reesonaUy  satisfied  from 
the  evidence  that  one  of  the  terms  of  said  trade 
was  that  defendant's  wife  would  have  to  Im 
con&ulted  and  agree  thereto,  if  you  are  further 
satisfied  from  the  evidence  that  she  was  con- 
sulted and  refused  to  give  her  consent  to  tiie 
proposed  trade  or  transaction  with  reference 
to  the  Swing  property. 

(19)  I  charge  you  that  yon  cannot  find  a 
verdict  for  the  plaintiff  if  you  are  reaaonahly 
satisfied  from  the  evidence  that  it  was  agreed 
between  the  plaintiff  and  the  defendant  that 
the  defendant's  wife  was  to  be  a  party  to  the 
contittict  made  with  reference  to  jQie  said 
Ewing  property,  that  she  was  to  be  consulted 
and  assent  to  the  terms  thereof,  if  you  are  far- 
ther reasonably  satisfied  from  the  evidenos  that 
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she  waa  consulted  and  refused  to  consent  to  the 
proposed  trade. 

(10)  I  charge  yon  that  if  joa  b«UeT«  the 
eTidenee,  plaintitf  cannot  recover  aay  railroad 
fare  spent  by  him  on  any  trip  to  show  tb« 
Bwing  property  to  the  defendant 

(15)  I  charge  you  that  under  the  law  of  this 
fctate  a  person  cannot  act  as  agent  for  both  the 
buyer  and  the  seller  in  the  same  transaction, 
and  that  Norman  Morrison  would  not  be  en- 
titled to  commissions  or  other  compensations 
in  this  case,  if  you  are  reasonably  satisfied 
from  the  evidence  that  be  so  acted. 

(16)  I  charge  you,  gentlemen  -  of  the  Jury, 
that  yon  must  find  for  the  defendant  if  you  are 
reasonably  satiBfied  from  the  evidence  that 
Norman  Morrison  was  acting  as  agent  for  both 
Mr.  Bwing  and  Dr.  Jackson  in  the  transaction 
out  of  which  this  suit  originated. 

licader  &  Bwing,  of  Birmingham,  for  ap- 
pellant. 

Oiaham  Perdue,  of  Birmingham,  for  ap- 
pellee. 

SAMrORD,  J.  [1,  2]  The  action  was  baaed 
on  a  claim  for  services  rendered  by  the  plaln- 
tl£F  for  the  defendant  at  his  request  in  pro- 
curing a  pnrcbaser  for  certain  real  estate 
belonging  to  defendant,  who  was  then  and 
there  ready,  willing,  and  able  to  comply  with 
the  terms  of  sale  agreed  upon  between  plain- 
tiff  and  defendant,  the  consideration  being 
the  conveyance  of  certain  farm  lands,  in  ex- 
change for  defendant's  property.  The  plain- 
tiff contends,  and  his  evidence  tends  to  es- 
tablish the  facts,  that  defendant  employed 
plaintlfF  to  procure  for  defendant  a  party 
ready,  willing,  and  able  to  exchange  fann 
lands,  acceptable  to  defendant,  in  exchange 
for  city  property  owned  by  defendant;  that 
he  did  procure  such  person ;  that  defendant 
was  tendered  farm  land  acceptable  to  him 
and  that  defendant  refused  to  consummate 
the  transaction,  and  refused  to  pay  to  plain- 
tiff the  reasonable  value  of  his  services.  If 
the  foregoing  is  true,  the  plaintiff  Is  entitled 
to  a  recovery,  for  the  reasonable  value  of  the 
services  rendered.  Stout  v.  ThomhiU,  16 
Ala.  App.  480,  79  South.  154.  But  the  defend- 
ant, on  the  other  hand,  contends,  and  the  de- 
fendant's evidence  tends  to  support  the  con- 
tention, that  the  agreement  as  finally  modi- 
fied was  that  plaintiff  should  procure,  in 
exchange  for  defendant's  property,  farm 
lands  acceptable  to  defendant  and  to  defend- 
ant's wife,  and  that  defendant's  wife  was 
to  be  a  party  to  the  contract.  It  is  admitted 
that  defendant's  wife  never  executed  the  con- 
tract. wUch  was  drawn  up  to  dose  the  trans- 
action, and  in  which  ber  nam^  appeared  as 
one  of  the  contracting  parties,  and  it  is  also 
conceded  that  the  wife  never  accepted  the 
farm  land  as  satisfactory  to  her,  or  agreed 
to  the  contract  If  the  above  are  the  true 
facts,  then  the  minds  of  the  defendant  and 
the  party  owning  the  farm  lands  offered  for 
exchange  had  never  been  brought  together, 
and  the  plaintiff  would  not  be  entitled  to 
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recover.  Parties  have  a  right,  within  certain 
limitations,  to  make  any  contract  they  see 
fit,'  and  if  one  of  the  conditions  of  a  contract 
for  the  sale  or  exchange  of  property  is  that 
the  wife  of  one  of  the  i>artieB  shall  concur, 
and  the  wife  does  not  concur.  It  Is  no  con- 
tract, and  no  rights  are  accpiired  under  it 
The  rule  is  clearly  stated  by  SomervlUe,-  J., 
In  Sayre  v.  Wilson,  86  Ala.  151,  5  South.  15T: 

"A  broker  who  is  employed  to  sell  property 
on  commission  earns  his  compensation  when 
he  has  been  the  ofiSdal  agrnt  in  procuring  a 
satisfactory  purchaser  who  is  able,  ready,  and 
willing  to  buy  tht  property,  on  the  terms 
fixed  by  the  owner." 

In  this  case  the  plaintiff  affirms  that  the 
terms  fixed  by  the  owner  were  one  thlng,- 
and  that  he  procured  a  purchaser  in  accord- 
ance therewith,  while  the  defendant  afilrms 
that  the  terms  fixed  were  different,  and  tltat 
they  were  not  complied  with.  This  under 
the  evidence  was  a  question  for  the  jury,  and 
the  court  did  not  err  in  refusing  to  give  the 
general  charge  as  requested  by  the  plaintiff. 

[8,  4]  Where  no  price  is  agreed  upon  be- 
tween the  seller  of  real  estate  and  his  brokw , 
who  is  engaged  to  exchange  the  property  for 
other  property,  as  a  basis  of  valne^  and  no 
compensation  for  services  is  agreed  upon,  the 
measure  of  recovery  would  be  the  reasonable 
value  of  the  services  rendered  as  shown  by 
ordinary  and  customary  charges  for  Uke 
services  in  the  community  (Sayre  v.  Wilson, 
supra),  and  as  a  basis  for  this  the  fair  mar- 
ket value  of  the  property  exchanged,  or  offer- 
ed for  exchange,  would  be  competent  and 
relevant  testimony,  but  not  necessarily  con- 
trolling. 

[S]  If  the  pl^ntUTs  contentions  are  true 
and  he  had  i>erformed  the  services  for  which 
he  was  employed,  a  recovery  could  be  had 
under  the  common  counts.  This  proposition 
has  long  been  settled  in  Alabama. 

[>]  The  principles  announced  in  the  third 
and  tentb  headnotes  in  Handley  et  al.  v. 
Shaffer,  177  Ala.  636,  59  South.  286,  are  not 
applicable  to  the  instant  case.  Whatever 
may  have  been  the  terms  of  the  original  agree- 
ment between  plaintiff  and  defendant,  when 
defendant's  property  was  listed,  the  final 
modified  agreement  with  reference  to  the 
specific  property  embraced  in  this  transaction 
was,  according  to  defendant's  evidence,  that, 
before  the  contract  should  become  binding 
on  defendant,  it  should  be  signed  by  defend- 
ant's wife,  and  that  the  farm  land  offered  for 
exchange  should  be  acceptable  to  her.  The 
employment  of  plaintiff  being  merely  to  pro- 
cure a  purchaser,  whose  offering  should  be 
acceptable  to  defendant's  wife,  no  compensa- 
tion can  be  recovered  by  plaintiff  unless  the 
purchaser  was  accepted  by  defendant  on  de-  ' 
fendant's  own  terms.  Handley  v.  Shaffer,  177 
Ala.  651,  5d  South.  286.  And  the  requirement 
that  the  wife, -who  had  an  interest  in  the 
property,  was  to  be  satlafled  and  to  join  is 
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the  contract  was  not  caprlclons.  In  other 
words,  the  plaintiff  was  not  the  agent  of  the 
defendant  In  the  consummation  of  the  sale 
or  exchange  of  the  property,  but  was  merely 
to  procure  a  party  ready,  able,  and  willing 
to  trade  with  defendant,  upon  defendant's 
terms,  and  in  the  trading  the  defendant  was 
to  act  for  himself,  and  hence  the  relations  of 
the  parties  are  not  within  the  Influence  of 
the  principles  announced  In  Clay  t.  Cummins, 
201  Ala.  84,  77  South.  328;  nor  would  the 
plalntUt  be  entitled  to  compensation  until  the 
I>arty  pfocured  by  him  was  ready,  able,  and 
willing  to  consununate  the  transaction,  in 
accordance  with  the  terms  made  by  the  de- 
fendant 

[7,  8]  The  contract  between  plalntlil  and 
'defendant  was  not  in  writing,  but  was  partly 
written  and  partly  parol.  Where  this  is  the 
case  parol  evidence  is  admissible  to  show 
what  the  contract  really  was,  and  even  where 
an  executory  contract  la  In  writing  and  Is 
modified,  the  modification  may  be  shown  by 
parol. 

[I,  111  The  giving  of  diarge  16  at  the 
request  of  the  defendant  was  error  for  two 
reasons:  In  the  first  place  the  statement  of 
the  rule  is  too  broad.  A  broker  contracting 
to  procure  a  purchaser  for  another  to  sell 
land  to  or  exchange  land  with  may  act  for 
the  purchaser  in  any  way  not  Inconsistent 
with  his  duty  to  his  principal.  Smith  v. 
Sharp  Real  Estate  Co.,  200  Ala.  666, 77  South. 
40.  In  the  second  place  the  charge  is  ab- 
stract There  is  no  evidence  in  this  record 
that  would  warrant  the  Jury  in  finding  that 
the  plaintiff  acted  for  the  purchaser  or  took 
compensation  from  him. 

Charge  No.  16,  given  at  the  request  of  de- 
fendant, was  abstract,  and  should  not  have 
been  given.  There  was  no  evidence  to  war- 
rant the  jury  in  finding  that  plaintiff  acted 
as  the  agent  of  both  parties  In  consummating 
the  transaction,  and,  besides,  the  evidence 
shows  that  If  plaintiff  was  employed  at  all, 
or  was  entitled  to  compensation,  It  was  not 
as  agent  of  defendant  In  maldng  the  sale 
and  closing  the  deal,  but  for  procuring  a 
party  with  whom  defendant  was  to  trade. 
And  the  same  applies  to  charge  18,  given  at 
defendant's  instance. 

Charges  1,  18,  and  19,  as  requested  by  de- 
fendant are  in  line  with  the  foregoing  princi- 
ples, and  were  properly  given. 

[11]  It  was  error  for  the  court  to  allow 
the  defendant  testifying  as  a  witness  to  give 
Ills  reasons  as  to  why  he  had  signed  a  paper 
fixing  the  valuation  of  the  property  In  ques- 
tion. If  it  was  not  the  true  value,  he  could 
so  testify  and  state  the  facts  concerning  the 
value  fixed  in  the  paper.  The  Jury  could  then 
form  the  conclusions,  but  not  the  witness.  It 
may  be  imagined  by  some  people  that  good 
trading  requires  the  deliberate  misstatement 
of  values  of  property  offered  for  sale,  but 


where  a  man  deliberately  makes  a  statemept 
in  writing  out  of  court  and  then  in  conrt 
swears  to  a  different  statement  an  honest 
Jury  might  consider  that  fact  in  weighing  hia 
testimony  in  a  case  Inwdvlng  Belf-lnterest 

[12,  13]  Charge  No.  10  given  at  the  request 
of  defendant  was  misleading,  and  should  not 
have  been  given,  but  this  in  Itself  would  not 
constitute  reversible  error.* 

[U]  Charge  4  refused  to  idalntilf  la  mto- 
leadlng,  and  was  projteily  refused. 

[IB]  Charge  8  refused  to  plalntilf  la  mis- 
leading, and  properly  refused. 

Charge  7  as  requested  by  plalntJfT  should 
have  been  given,  and  Its  refusal  was  error. 

We  think  it  unnecessary  to  t^jeclfically  paaa 
upon  the  other  questions  presented  in  thia 
record,  as  the  foregoing  opinion  set  forth  the 
rights  of  the  respective  parties  under  the 
evidence. 

For  the  errors  pointed  out  the  Judgment  ia 
reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 


(U  Ala.  ApiN  im 
JOHNSON  V.  STATE.     (6  DIv.  589.) 

(Court  of  Appeals  of  Alabama.    Feb.  10. 1920. 
Rehearing  Denied  April  18, 1020.) 

1.  Criminal  law  «s>l036(l)— Objeotlona  shonid 
be  made  at  the  tlmo, questions  are  asked. 

Specific  objection  should  be  made  to  each 
objectionable  question,  and  motion  made  to  ex- 
clude the  answer  thereto;  and  the  matter  can- 
niSt  properly  be  raised  by  allowing  the  queatioiia 
to  be  answered,  and  then  moving  to  exdoda 
the  answers. 

2.  Indictment  and  Information  «=>I9I(9)— Rob" 
bery  Includes  larceny  and  assaalt  and  battery. 

The  offense  of  robbery  Includes  the  other 
offenses  of  larceny  and  assault  and  battery. 

3.  Criminal  law  <S=>829(I)— Requeet*  oovar«d 
properly  denied. 

The  refusal  of  requests  covered  by  otlier 
charges  is  not  error. 

Appeal    from    Circuit    Court     JeffenKMi 
County;  H.  P.  Eeflin,  Judge. 

Preston  Johnson  was  convicted  of  robbery, 
and  he  appeals.    Aifirmed. 

M.  B.  Grace,  of  Birmingham,  for  appe- 
lant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  Stata 


MERRITT,  J.  [1]  The  def aidant 
tried  and  convicted  of  the  offense  of  rot>- 
bery,  and  sentaiced  to  the  penitentiary  for  a 
term  of  10  years.  Several  ezceptiona  w«r« 
reserved  to  the  ruling  of  the  trial  conrt  la 
permitting  the  introduction  and  exduaioa  at 
certain  evidence,  but  it  appears  that  no  ob- 
jections were  made  to  the  questions  asked. 
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nor  motlona  made  to  ezclnde  tbe  answers, 
until  after  the  evidence  was  In  as  to  any 
particular  part  thereof;  then  defendant's 
counsel  moved  to  exclude  the  same.  This  is 
not  In  keeping  with  the  rule  that  requires 
that  spedflc  objection  should  be  made  to 
each  objectionable  question,  and  motion  made 
to  exclude  the  answer  thereto.  Owing,  how- 
ever, to  the  magnitude  of  the  offense  charged 
against  the  defendant  in  this  case,  we  have 
considered  the  several  objections  raised  to 
the  ruling  of  the  court  on  the  Introduction 
and  exclusion  of  certain  evidence,  and  find 
thera  Is  no  merit  In  the  appellant's  conten- 
tion. 

[2]  There  was  ample  evidence  on  the  part 
of  the  state  to  snbmlt  the  case  to  the  Jory 
as  to  whether  the  defendant  was  guilty  of 
the  offense  charged,  that  is,  of  robbery,  or 
the  other  offenses  embraced  in  such  a 
charge,  viz.  larceny  and  assault  and  battery. 
Thomas  v.  SUte,  91  Ala.  34,  9  South.  81. 

[I]  The  record  shows  that  written  charge 
numbered  1,  complained  of  by  the  defend- 
ant, on  acconnt  of  the  refnsal  of  the  court 
to  give  the  same,  was  not  in  fact  refused, 
but  given,  and  error,  perchance,  having  been 
made  in  preparing  the  record  to  show  this  a 
given  charge,  when  in  fact  it  was  refused. 
The  same  proposition,  however,  ia  embodied 
In  another  written  charge,  uimnmbered,  giv- 
en at  the  request  of  the  defendant 

The  defendant  further  complains  of  the 
refusal  of  the  court  to  give  written  charge 
immbered  9,  which  Charge  appears  la  the 
record  to  be  also  marked  Ifo.  1.  Tbe  same 
proposition  In  this  charge  Is  embodied  In  two 
or  three  written  charges  given  at  the  re- 
q:aeflt  of  the  defendant  and  also  In  the 
court's  oral  charge;  and,  this  being  so,  the 
trial  court  will  not  be  put  In  error  for  re- 
fnslng  to  give  the  same. 

We  have  examined  the  record,  the  judg- 
ment and  conviction  appear  to  be  regular, 
and,  there  being  no  error,  the  Judgment  is 
affirmed. 

Affirmed. 


01  Ala.  App.  tn) 

GILLESPY  V.  STATE. 


(e  Div.  628.) 
Jan.  20. 


(Conrt  of  Appeals  of  Alabama. 
1920.) 


iadiotnent  and  laformatlon  9=>32  (2)— Separata 

••■■ts  Bot  required  to  eoaolude  witli  "against 

the  peaeo,"  eta 

The  separate  cooats  of  an  indictment  aro 

aot  all  required  to  condude  with  the  sentence 

"against  the  peace  and  dignity  of  the  state  of 

Alabama";  it  being  laffident  if  the  indictment 

itself  condndes  with  inch  averment,  without 

reference  to  the  number  of  counts  contained 

therein. 


Appeal  from  Circuit  Court,  Jeffersoa  Oonn- 
ty :  WlUiam  E.  Fort,  Judge. 

Dennis  OOlespy  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

Grace  A  Simpson,  of  Birmingham,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Gen.,  and  lAmar  Field, 
Asst  Atty.  Q&i.,  tot  the  State. 

SSICKEN,  P.  J.  The  defendant  was  con- 
victed of  robbery,  and  his  punishment  fixed 
by  the  Jury  at  10  years'  imprisonment  in  the 
penitentiary. 

No  demurrer  or  other  objection  was  Intort 
IXMed  as  to  the  Indlctmoit  but  In  argument 
here  appellant's  counsel  Insists  that  the  first 
count  was  defective,  because  It  failed  to  con- 
clade  with  the  sentence  "against  the  peace 
and  dignity  of  the  state  of  Alabama."  Bvea 
if  this  question  was  properly  presented  for 
review,  there  would  be  no  merit  in  the  con- 
tentlcm,  aa  It  Is  not  necessary  that  eadi 
count  should  condude  against  the  peace  and 
dignity  of  the  state  of  Alabama ;  it  Is  a  sufiU 
dent  compliance  with  the  statute  If  the  In- 
dictment condudes  with  this  avermeDt  with- 
out referoice  to  the  number  of  counts  con- 
tained ia  the  indictment  McGulre  v.  State, 
37  AU.  161;  Code  1807,  {  7131;  Harrison  v. 
SUte,  144  Ala.  20,  26,  40  South.  668. 

The  record  on  this  appeal  dladoees  an  un- 
usual state  of  facts,  in  that  during  the  en- 
tire trial  no  objection  was  interposed  to  any 
ruling  made  by  the  court  and  no  exception 
reserved  during  the  whole  triaL  Nor  were 
any  special  or  written  diarges  refused  to  the 
defendant  by  the  court  At  the  conduslon  of 
the  testimony  tor  the  state,  the  defendant 
made  a  motion  to  exdude  the  testimony.  No 
exception  was  reserved  to  the  ruling  of  the 
court  in  refusing  to  grant  this  motion ;  but 
If  there  had  been,  the  exception  would  have 
been  wUhout  merit,  as  there  was  saflOcient 
erldatoe  In  the.  caae  to  authorise  ita  submls- 
slon  to  the  jury,  and.  If  believed  by  them,  to 
convince  the  jury  beyond  a  reasonable  doubt 
that  the  defendant  was  guilty  as  charged. 
Some  of  the  evidence  offered  not  only  showed 
that  the  defendant  aided,  abetted,  and  en- 
couraged another  In  the  commission  of  the 
robbery,  the  robbery  being  dearly  shown,  but 
also  that  he  actually  partldpated,  and  took 
an  active  part  in  the  commission  of  the  of- 
fense. 

While  the  ruling  of  the  court  in  refusing  to 
grant  a  new  trial  is  not  properly  presented 
for  review  (Acts  lOlS,  p.  722;  King  v.  SUte. 
16  Ala.  App.  103,  7S  South.  692-694),  it  ia 
dearly  aivarent  that  the  court  committed  no 
error  in  Qtia  connection.  The  record  proper 
is  free  from  error,  and  It  is  dear  that  no 
ruling  made  by  the  court  has  injoriouaiy  af- 
fected the  substantial  righte  of  the  defendant 
The  judgment  of  conviction  is  affirmed. 

Affirmed. 
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(«  Aii  App.  »n°' 

LOUISVILLE  &  N.  n.  CO.  v.  FARMERS' 
PRODUCE  CO.    (6  Olv.  568.) 

(Conrt  of  Appeals  of  Alabama.  '  Not.  18,  1916. 
B«lieariiis  Denied  April  6,  192Q.) 

1.  Carriers  <Se=>I3I— Complaint  In  aetlon  for  Ja- 
Jury  to  ahlpment  held  sufRclont. 

A  count  of  a  complaint  against  a  carrier 
for  injury  to  a  shipment  of  potatoes  which  con- 
formed to  Code  1907,  {  6382,  form  15,  is  suffi- 
cient, although  not  negativing  the  fact  that  the 
injury'  was  a  latent  defect  in  the  shipment;  for 
if  the  injury  so  arose  that  was  a  matter  of  de- 
fense for  the  carrier. 

2.  Action  «=>38(3)  —  Complaint  •eeklag  dam- 
,ages  for  Injnry  to  •hlpmeat  and  pooal^  1> 

'  douUe. 

A  coupt  of  a  coQiplaint  seeking  damages  for 
Injury  to  a  shipment  as  well  as  the  penalty  pre- 
scribed by  Code  1907,  g  5517,  for  failure  to  pay 
damages  witidn  60  days  after  demand,  states 
two  distinct  causes  of  action,  and  'fs  open  to 
demurrer  on  that  ground. 

3.  Carrier*  (S=»20(i7r-Cotop1alRt  seeklnp  pen< 
alty  for  failure  to  pay  damage  within  time 

-  mast  show  statement  of  loss. 

A  count  of  a  complaint  against  carrier  seek- 
ing the  penalty  prescribed  by  Code  1907,  {  6517, 
for  failure  to  pay  damages  witUa  60  days  after 
demand,,  must  show  that  the  shipper,  consignee, 
or  other  person  entitled  made  out  an  itemised 
verified  statement  of  the  property  injnred  in  ac- 
cordance with  section  5515  within  60  di^  after 
the  lose. 

4.  Appeal  and  error  «=»655(2)-4ill  of  9xmf 
tlon  oontainlRt   radaadaat  mattor  will   bo 
•triekoa. 

A  Ul]  of  exee|>tions  not  prepared  in  ac- 
cordance with  cirotit  court  role  S2.  (Code  1807, 
V.  1526),  which  contained  much  duplication  and 
testimony  in  the  form  of  guestiona  and  an- 
swer*, etc.,  win  be  stricken. 

5.  Carrion '^»I20>-Carrior  aooeptlng  a  per. 
IsluMe  shipment  mast  tako  reasonable  oare. 

Wliile  the  duty  of  a  common  carrier  in  re- 
spect to  preserration  of  shipment'  from  de*- 
terioration  is  not  so  high  as  its  obligation  to 
deliver,  and  the  carrier  is  exempt  from  loss 
resulting  from  natural  deterioration,  yet  where 
8  carrier  accepts  perishable  shipment,  as  po- 
tatoes, it  is  liable,  where  it  placed  them'  in 
a  hot  unventilated  house,  and  natural  decay 

haAtened. 


6.  Carriers  ®=>97,  106— Perishable  goods  must 
be  transported   withont   unnecessary  delay; 
'  what  Is  unreasonable  delay  for  Jury. 

Where  a  carrier  accepts  a  perishable  sliip- 
mett,  KB  potatoes,  it  must  use  reasonable  care 
Co  transport  them  without  unnecessary  delay, 
In  tIcw  of  the  season  of  the  year  and  condition 
of  the  weather,  so  as  to  pre'rent  deterioration, 
and  what  ia  teireasonable  delay  is  a  queation 
for  the  Jniy. 

Appeal  from  CBr^it  Conrt,  JefCeraon  Oooit' 
ty;   Charles  W.  S^rguson,  Judge. 


Action  by  tbe  Faiteera'  PMdnee  Oompaoy 
against  the  LonlsvlUe  A  NashTllle  Ballroad 
Company.  Judgment  tor  plalnttfC,  and  de- 
f^dant  appeals.   Reveraed  and  remanded. 

Tbe  complaint  Is  aa  jfollowa: 

Count  1.  The  plaintiff  idaims  of  the  defendant 
$372.52,  damages  for  the  injury  of  certain 
goods,  the  plaintiff's  property,  viz.  9i  sacks  of 
Irish  potatoes,  received  by  defendant  as  a  com- 
mon carrier,  to  be  delivered  by  defendant  to 
Bell  Kogera  Produce  Company  at  Birmingliam, 
Ala.,  for  a  re'ward;  and  plaintiff  says  that  said 
injury  was  reMved  by  saiid  Irish  potatoes  while 
in  the  possession  of  def  Aiidant  as  each  com- 
mon carrier,  and  during  the  transit. 

Count  2.  The  plaintiff  daima  of  the  defend- 
a|it  the  otlisr  and  further  sum  of  $465.66,  dam- 
ages for  the  injury  of  certain  goods,,  the  plain- 
tiS's  property,  via.  91  sacks  of  Irish  potatoes, 
received  by  defendant  as  common  carrier,  to  be 
delivered  by  defendant  to  Bell  Rogers  Produce 
Company  at  Birmingham,  Ala.,  for  reward. 
Plaintiff  says  that  said  injury  waa  received  by 
said  potatoes  while  ia  the  possesaian  of  defend- 
ant as  sudi  common'  onnSer  and  dsrins  tke 
transit;  that  on,  to  wlt»  the  15th  day  of  July, 
1917,  and  within  60  daya  after  the  shipment  of 
said  potatoes,  plaintiff  presented  to  defendant 
an  itemized  and  verified  claim  or  demand  for 
the  aforesaid  damage  in  the  sum  of  fS72Ji2; 
that  said  sum  of  $372.62  is  not  more  than  the 
amoont  of  tudi  .injury;  and  the  defendant  has 
failed  to  pay  the'  same"  within  60  days  after 
the  presentation '  of  said  demand.  'Wherefore 
plaintiff  clfiims  the  damacea  and  penalty  allowed 
by  law. 

Action  by  idalatlff  eUdmlng  damage 
against  tbe  defendant  aa  a  common  carrier 
hy  reason  of  Ita  neglect  in  the  transportation 
of  freight  and  for  the  penalty  aa  provided 
in  section  SS17  of  the  Code  o£  1807.  From  a 
Judgment  awarding  both  the  damagea  and 
tbe  penalty*  defendant  appeals. 

TUlman,  Bradley  &  Marrow  and  John  S. 
Stcme,  all  of  Birmingham,  fbr  appellant. 

Frank  SL  Spain,  at  Blrmingluuu,  for  ap- 
pellee. 

SAHFOBD,  J.  [1]  Gonnt  1  of  tbe  com- 
plaint conforms  substantially  to  the  form  of 
complaint  prescribed  by  tbe  Code  for  an  action 
against  a  common  carrier  for  injury  to  goods 
Intrusted  to  it  for  transportation  (Code  1907, 
{  5882,  form  15) ;  an'd  by  mandate  of  the  stat- 
ute must  be  Reamed  sufficient.  Louisville  * 
N.  R.  Co.  y.  Allgood,  US  AU.  163,  20  South. 
986.  It  waa  not  incumbent  on  plaintill  by 
allcgatitti  to  nagatlTe  the  fact  of  •  latent 
dofsct  tn  tbe  goods  ablpped.  If  fbe  lajmy 
to  tbe  potatoes  was  tbe  result  of  8<nne  inher- 
ent quality  in  jthem,  causing  the  injury, 
through  no  faiilt  <m  the  part  of  the  deffeod- 
a.nt,  that  fa:ct  was  ayallable  to  deftodant  by 
way  of  defense.  Atlantic  Cioaat  Line  B.  Ca 
V.  Dotlian  Insurance,.  Agency,  16  ^t"  App. 
623,  80  South.  627. 
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[2]  The  geeond  «dtmt  ot  tbe '  complaint 
dalms  dAmages  for  the  Injury  to .  the  po- 
tatoes, and  also  claims  a  statutory  penalty  as 
provided  by  s^on  5617  of  the  Code  of  1007. 
CScmcedliig  that  the  allegattons  of  the  com- 
plalnt  are  snffldent  to  state  the  claim,  it  Is 
perfectly  clear  that  the  count  set  iq>  t^ro  sepa- 
rate and  distinct  causes  of  action  baaed  upon 
entirely  dUTerent  breadies  of  duty.  First. 
Failing  to  handle  the  potatoes  with  due  dlll- 
gaioe  and  to  the  failure  to  pay  the  damage 
within  00  dsys  upon  proper  presentation  of 
the  claim.  The  demurrer  to '  this  count 
should  have  been  sustained.  Sloss-Sheffield 
S.  &  I.  Co.  V.  Mitchell.  167  Ala.  22er^31,  62 
South.  .69. 

[S]  We  are  further  of  the  opintai  that  this 
count  is  subject  to  the  additional  ground  of 
demurrer,  in  that  it  does  not  appear  that  the 
8hipi)er,  consignee^  or  other  person  entitled 
to  demand  and  receive  the  goods  made  out 
an  itemized  statement  of  the  property  in- 
jured, setting  forth  the  kind  of  articles,  the 
number  thereof,  sad  the  extent  of  damages, 
8woi«  to  the  same,  and  deliv»ed  same  to 
defendant  within  60  days  after  loss,  as  is 
provided  iii  section  6515  of  the  Code  of  1907. 
Wben  suit  is  brought  to  recover  a  sum  as  a 
p^ialty  imposed  by  statute,  the  iilaintiS  by 
his  complaint  must  bring  tiimself  within  the 
letter  of  the  statute.  All  such  statutes  are 
strictly  construed.  Gre^Aiju^can  Produce 
Co.  v.  Illinois  Cent  R.  Ca,  4  Ala.  App.  377- 
382,  58  South.  OM.  The  plaintlfT  by  count  2 
does  not  do  tliis,  and  for  this  further  reason 
the  count  is  demurrable. 

[4]  The  bill  of  exceptions  in  this  case  con- 
tains many  more  repetitions  of  what  had  al- 
ready been  stated.  Ekitire  pages  are  dupli- 
cated, tt  omtains  page  after  page  of  copies 
of  iMpen  having  no  apparent  connection  with 
the  case.  In  addition  t»  tUs,  long  lists  of 
Interrogatories  propounded  to  the  adverse 
party,  followed  In  suteecdlng  pages  with  cat-. 
egorical  answers,  many  of  vrhich  are  mtlrely 
tmmntprlal,  axe-vet  out  In.luecTarba,  making 
It  Beoessary  for  the  court  to  wade  through'  a' 
mass  of  Immaterial  matter  in  an  effort  to  vat- 
derstand  the  merits  of  the  ease  sought  to  be 
presented.  Tlie  couit  wUl  not  do  this.  The 
bill  of  exceptions  was  not  prepared  in  ac- 
cordance with  and  in  conforml^  to  circuit 
court  rule  82  tCdde  1907,  p.  1626).  For  this 
reason  the  bill  of  exceptions  is 'disallowed, 
and  is  held  to  be  no  p^rt.  of  tlie  recwd. 

For  this  reason  the  other  questions  invoLv- 
iBg  .mles  aa  enFld«ne»  and  written  charges 
requested  are  not  paissed  upon  epedfically. 


[(]  However,  while  the  record  In  this  case 
is  suCh  thkt  the  conrt  will-  net  speciSbally 
pass  upon  the  assignments  of  error  depend- 
ent on  the  bill  of  exceptiions,  in  view  of  the 
fact  tliat  the  cause  is  remanded  for  anotb» 
trial  we  deem  it  not  Inappropriate  to  say: 
The  duty  of  a  common  carrier  in  respect  to 
the  preservation  of  property,  committed. to 
it  for  shipment,  from  deterioration,  is  not  of 
so  high  a  character  as  its  obligation  to  de- 
liver, and  consegjuently  tiaey  are  not  in  all 
respects  insurers  that  the  shipment  wl^ 
readi  its  destination  In  the  same  condItlo& 
as  when  it  was  shipped.  When  the  shipment 
is  of  such  commodities  as  fruit  or  vegetables, 
the  carrier  is  not  liable  for  loss  or  damage 
arising  from  their  nature  and  inherent  char- 
acter, as  where  they  succumb  to  tlie  forces  of 
natural  decay.  From  such  loss  the  carrier  Is 
exempt  from  liability,  Oto  same  as  if  It  were 
an  "act  of  God"  or  nhe  publio  enemy." 
But,  when  the  processes  of  decay  may  Ve 
retarded  pr  hastened  by. the  act  of  the  car- 
rier, he  is  bound  to  take  reaspnablp  care- ot 
the  goods,  so  thiat  as.  Uttle  loss  as  possible 
shall  result  from  their  inarmitfes.  "If,  there- 
fore, be  omits  to  observe  due  care  and  dili- 
gence for  tiw  preservation  of  the  property 
intrusted  to  his  care,  tlmt  Is,  the  care  which 
prudent  luen  would  ordinarily  take  of  their 
own  property,  i|ibd,l0BS  ensues,  then  the  com- 
mon carrier  must  be  held  liable/'  4  B.  C.  L. 
p.  729,  i  201  i  Atlantic  Const  UneRy.  Co.  t. 
Dothan  Ins.  Agency,  16  Ala.  Aiqp.  623,  80 
South.  627.  If  the  carrier  accepts  for  ship- 
ment a  lot  of  green  Irish  potatoes  .during  hot 
weather,  when  to  shut  them  up  in  a  hot 
ftelgbthouse  wtthott  v^entilatton  v^^uld  cause 
them  t6  hasten 'the  decay  natural  to  such  f  rod- 
net,  and  'it  Ad  so  shut  them  iip,  and  In- 
Jury;  was  thereby  occasioned,  the  carrier 
would  be  liable.   4  B.  O.  L,  789;  i  201. 

[I]  So,  also,  the  carrier  liaving  accepted  the 
bailment.  It  became. lt|S  dqty  ^,  tfaqsport  the 
potatoes  to  tiielr  destinatioik  in  suftaUje  icara 
to  prevent  as  far  as  possible  natural  deterio- 
.ration,  and  without  unreasonable  dday,  tak- 
ing into  consideration  the  cimrtfcter  of  tlie 
vegetables,  the  seascm  of  the  year,  and  the 
oondRien  of  the  weather,  and  as  to  what  is  a/a 
unreasonatile  delay  is  a  question  for  the  Jury 
on  the  facts.  Ballentlne  v.  ^.  Mo.  Ry.  Co., 
40  Ma  491,  93  Am.  Dec.  315.    , 

For  the  errors  pointed  out  In' the  forego- 
ing opinloa,.,the  Judgment  of  the  trial  court  la 
reversed,  KtA.  the  cause  is  remanded. 

Reversed  and  renianded.  ' 
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ttT  Ala,  App.  mt 

MORGAN  V.  EMBRY.     (7  Div.  546.) 

(Ck>art  of  Appeals  of  Alabama.    Dec.  16, 
1919.) 

1.  Appeal  and  error  ®=»680(2)— Overruling  not 
oonsldered  In  ahsanoe  of  defflurrers  In  tran- 
•orlpt. 

Action  of  court  in  overruling  demurrers  to 
complaint  will  not  be  considered,  where  the  de- 
mnrrera  do  not  appear  in  the  transcript. 

2.  Trial  «=>25l  (2)— Instruotlon  based  on  faet 
■ot  within  iMues  held  properly  rtfused. 

In  mortgagor's  action  against  mortgagee  for  | 
penalty  for  nonentrjr  of  partial  pajments  and 
of  total  balance  unpaid  on  the  margin  of  the 
mortgage  record,  refusal  of  requested  charge 
directing  yerdict  for  mortgagee  if  tiie  mortga- 
gor did  not  give  notice  to  enter  on  the  margin 
the  "total  amount  paid"  held  proper;  the  ques- 
tion of  such  entry  not  being  embraced  within 
the  issues. 

3.  Appeal  and  error  4=3907(4)  —  Evidence  to 
•npport  trial  eoiirt's  aotion  prsaanad  where 
all  evldenoa  not  presented. 

Where  UU  of  «zceptioiia  does  not  pnri>ort 
to  contain  all  the  evidence,  appellate  court  will 
presume  anj  ntate  of  the  •videnee  to  support 
the  trial  court's  actioii. 

4.  Appeal  and  error  «=3g28 (4)— Refused  oharg- 
ca  prssnmed  covered  by  oral  oharge. 

Where  the  transcript  does  not  contain  the 
court's  oral  charge,  appellate  court  will  pre- 
sume that  the  charges  refused  by  the  court, 
if  proper  in  themselTes,  were  refused  because 
the  same  rule  of  law  had  been  substantially 
and  fairly  given  to  the  }xxty  in  such  oral  charge. 

5.  Judgment  «s>i8(4)->R«ferr«d  t*  valid 
oonnt  In  complaint,  where  verdict  gMond. 

Where  a  complaint  contains  a  good  count 
and  a  bad  count,  and  the  verdict  is  general  not 
specifying  upon  which  count  it  ia  based,  the 
Judgment  will  be  referred  to  the  valid  count. 

Appeal  from  Circuit  Court,  Talladega 
Oounty;  Hugh  £>.  Merrill,  Judge. 

Action  by  Eddie  Embry  against  Oeorge  H. 
Morgan  for  penalty  for  failure  to  enter  par- 
tial payqient  on  the  margin  of  the  record  of 
a  mortgage.  Judgment  for  the  plaintiff,  and 
the  dtfendant  appeals.    Affirmed. 

The  original  connt  was  demnrred  to  and 
was  amended,  and  it  does  not  appear  that 
the  demurrers  were  refiled  thereta  The  ac- 
tion was  to  recover  the  penalty  for  failure  to 
«nter  partial  payment  on  the  margin  of  the 
record  of  two  mortgages.  Flea  2  set  np  two 
Judgments  In  fbvor  of  the  defendant  ben 
against  the  plaintiff  here  as  a  set-off,  and 
claims  Judgment  for  the  excess.  Plea  3  sets 
up  that  before  the  commencement,  and  be- 
fore the  time  plaintiff  alleges,  he  served  the 
defendant  with   notice   to   enter   the   total 


amount  of  payments  of  the  mortgags  execat- 
ed  to  deftedant  by  the  plaintiff.  A  suit  was 
instituted  by  defendant  against  plaintiff  on 
said  mortgage  In  the  dfy  ooni^  of  Talladega, 
and  plaintiff  Joined  issue  on  said  salt  on  Oib 
7th  day  of  Jtme,  191B,  and  a  Judgment  was 
rendered  oa  said  date  on  said  mortgage  in  the 
sum  of  $370,  which  Judgment  was  recorded 
in  the  office  of  the  Judge  of  probate  of  Tal- 
ladega county,  that  said  mortgage  indebted- 
ness was  reduced  to  Judgment,  and  plaintiff 
had  notice  of  the  total  sum  due  thereon.  The 
replication  filed  with  Unse  pleas  was  as  fol- 
lows: 

(1)  Denies  the  matters  set  np  in  said  pleas. 

(2)  Says  that  the  judgments  mentioned  in 
said  pleas  and  pleaded  as  an  offset  of  plaintiff's 
demand  were  rendered  in  two  causes  of  action 
in  which  the  defendant  here  sued  plaintiff  here 
in  detinue  for  certain  specific  property,  which 
property  was  recovered  by  defendant  here, 
and  the  same  was  turned  over  to  and  delivered 
to  the  defendant,  and  the  said  Judgments  were 
for  the  alternate  value  of  the  property  sued 
for  in  said  suits,  and  the  same  has  been  paid 
and  satisfied  by  delivery  of  the  property,  and 
the  defendant  in  this  suit  has  given  the  plain- 
tiff credit  for  same  on  the  mortgage  executed 
by  the  plaintiff  to  defendant,  on  which  said 
detinue  suits  were  founded.  The  plaintiff  fur- 
tiler  says  that  such  judgments  Iiave  been  satis- 
fied and  paid  in  fuU. 

The  demurrers  to  these  pleas  were  as  fM- 
lows: 

(1)  No  answer  to  the  pleas. 

(2)  Is  not  directed  separately  and  severally 
to  said  pleas. 

(8)  Presents  an  Immaterial  issue. 

(4)  The  matters  and  tilings  therein  averred 
are  oondoaions  ot  the  pleader. 

(6)  Construing  the  pleadings  most  strong 
against  the  pleader,  the  matters  set  up  therein 
are  no  defense  or  reply  to  said  plea. 

The  following  in  charge  8,  leftsed  to  the 
defendant: 

If  you  are  reasonably  satisfied  from  the  evi- 
dence that  the  plaintiff  did  not  sign  or  author- 
ise anybody  to  sign  his  name  to  the  notice  to 
epter  on  the  mar^  of  the  record  of  the  mort- 
gage the  total  .amount  paid  on  said  mortgage, 
yon  most  find  for  the  defendant. 

Charge  B  is  the  same  as  charge  3,  except 
that  it  omits  the  words  "total  amount." 

Knox,  Acker,  Dixon  ft  Sims,  of  Talladega, 
for  appellant 

Graves  Embry  and  W.  B.  Harrison,  both  of 
Talladega,  for  appellee. 

MERBITT,  J.    [1]  This  court  cannot  say 

that  the  trial  court  Improperly  overruled  the 
demurrers  to  the  amended  complaint  for  the 
reason  that  the  demurrers  nowhere  appear  in 
the  transcript 
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Replication  No.  2  was  snbject  to  demurrer, 
bat  It  was  not  subject  to  the  demurrer  Inter- 
posed to  It  Tbe  demurrers  are  general,  and 
neither  point  out  any  defect  in  the  repllca- 
tton. 

[2-4]  The  complaint  contained  two  counts 
one  for  nonentry  of  partial  payments,  and 
the  other  for  nonentry  of  total  balance  un- 
paid on  the  margin  of  the  mortgage  record. 
Refused  charge  No.  S  was  inapt,  In  that  It 
in«dlcated  a  verdict  for  the  defendant  if  the 
plaintiff  did  not  sign  or  authorize  to  be  sign- 
ed a  notice  to  "enter  upon  the  margin  of  the 
mortgage  record  the  total  amount  paid  on 
■aid  mortgage."  This  fact  was  not  embraced 
within  the  issues  of  the  case,  and  what  is 
said  in  regard  to  the  refusal  to  give  charge 
8  may  also  be  said  of  the  refusal  to  give 
charge  B.  The  bQl  of  ezceptlona  does  not 
purport  to  contain  all  of  the  evidence,  and 
this  court  will  presume  any  state  of  the  evi- 
dence to  support  the  trial  court's  action.  1 
Enc.  Digest  Ala.  Reports,  606,  and  authorities 
there  cited.  Moreover,  the  transcript  does 
not  contain  the  court's  oral  charge  to  the 
jury,  and  the  statute  expressly  provides  that 
the  refusal  to  cliarge  a  correct  statement  of 
tbe  law  "shall  not  be  cause  for  reversal  on 
api)eal  if  it  appears  that  the  same  rule  of  law 
was  substantially  and  fairly  given  to  the  Jury 
In  tbe  court's  oral  charge,"  and  tills  court,  in 
the  absence  of  such  oral  charge,  will  indulge 
the  presumption  that  the  charges,  if  proper 
in  themselves,  were  refused  because  the  same 
rule  of  law  liad  been  "substantially  and  fair- 
ly"  givoi  to  the  jury  in  such  oral  charg& 
Southern  Express  Go.  v.  Malone,  16  Ala.  App. 
414,  78  South.  408;  Lasby  v.  State,  16  Ala. 
App.  479,  70  South.  163. 

The  affirmative  charge  as  asked  for  should 
not  liave  been  given.  It  was  improper  in 
form.  A.  O.  8.  R.  R.  V.  Bonner  (Sup.)  39 
South.  619;  Kress  ▼.  Lawrence,  168  Ala.  662, 
47  South.  574.  And  then  the  bill  of  excep- 
tions did  not  purport  to  contain  all  the  evi- 
dmce. 

[5]  The  jury  returned  a  verdict  as  follows: 
"We,  the  jury,  find  a  verdict  in  favor  of  the 
plaintiff  on  one  count  (of  $200)."  Appellant 
insists  that  the  verdict  and  judgment  was 
predicated  upon  count  2,  rather  than  count  1 
of  the  complaint,  and  that  count  2  Is  predi- 
cated on  an  invalid  act  Wliether  the  act 
amendatory  of  the  Code,  upon  which  count 
2  is  predicated,  is  Invalid,  is  unnecessary  to 
decide,  for  where  a  complaint  contains  a 
good  count  and  a  bad  count,  and  the  verdict 
la  general  without  specifying  upon  which 
count  it  is  based,  the  judgment  will  be  re- 
ferred to  the  valid  count  Tumipseed  v. 
Burton,  4  Ala.  App.  612,  68  South.  959. 

This  diiqx>ses  of  all  assignments  of  error  in- 
sisted upon  by  appellant  and  it  follows  that 
tbe  case  must  be  affirmed. 

Affirmed. 
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(Court  of  Appeals  of  Alabama.    April  6,  1920. 
Rehearing  Denied  April  IS,  1920.) 

1.  Criminal  law  «=3866— "Tnia  verdlet"  de- 
lined. 

A  verdict  is  a  true  verdict  where  it  is  the 
voluiiitary  condnslon  of  tbe  jury  after  delib- 
erate consideration,  though  the  respective  Ju- 
rors may  have  been  liberal  in  concessions,  con- 
sdentlously  and  freely  made  to  each  other, 
bat  is  not  a  true  ver^ct  if  it  is  the  result  of 
any  rule  or  order,  whether  imposed  by  them- 
selves, or  by  the  court  or  officer  in  charge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  True  Verdict] 

2.  Crinlaal  law  «=>866— A  quotient  verdlet  will 
be  sat  aside. 

A  verdict,  renifered  pursuant  to  an  agree- 
ment of  the  jnrors,  that  their  verdict  should  be 
the  result  or  quotient  of  a  division  by  12  of  the 
sum  total  of  all  the  jurors'  separate  assess- 
ment ought  to  be  set  aside. 

3.  Criminal  law  «s»957  (3)— Agreement  to  ran- 
der  quotient  verdict  may  be  natalrilshed  by 
actions  of  Jurors. 

The  ezistence  of  an  agreement  of  Jurors  to 
render  a  quotient  verdict  may  be  determined 
from  their  actions  as  well  as  words. 

4.  Criminal  law  «=3866— Verdlet,  tllohtly  M' 
ferent  from  agreement  oannot  eure  a  quo* 
tient  verdlet. 

The  fact  that  the  Jury  agreed  to  a  dightly 
different  verdict  cannot  cure  the  evil  effects  <M( 
a  quotient  verdict,  if  it  appears  that  the  agree- 
ment made  in  advance,  entered  into  or  induced 
the  result 

9.  Criminal  law  «s>956(  13)— Evidence  held  to 
prove  agreement  to  render  a  qnotlont  ver- 
dict. 
Evidence  lield  to  prove  that  Jnrors  agreed 
In  advance  to  render  a  quotient  verdict  and 
tliat  such  agreement  was  carried  out 

Appeal  from  Circuit  Court  Oalhoon  Coun- 
ty;   Hugh  D.  Merrill,  Judge. 

John  Ledbetter  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Revers- 
ed and  remanded. 

Tate  &  Logan,  of  Annlston,  for  appellant 
J.  Q.  Smith,  Atty.  Oen.,  and  J.  B.  Sanford, 
of  Talladega,  for  the  State. 


MERRITT,  J.  There  Is  only  one  assign- 
ment of  error  that  we  regard  an  of  any 
importance  in  this  case.  Tbe  defendant 
was  indicted  and  convicted  of  a  violattm 
of  the  prohibition  law.  The  fine  placed  on 
tilm  by  the  verdict  of  the  jury  was  $400  and 
the  court  added  an  additional  liard  laI>or 
sentence.  The  appelant  moved  for  a  new 
trial  on  tbe  ground  that  tbe  verdict  of  the 
jury  was  contrary  to  law.  In  that  it  was  a 
quotient  verdict     From  tbe  overruling  of 
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this  motion,  ttie  defendant  aKieals.  The  con- 
tentlon  of  the  defendant  Is  tbat  the  Terdlct 
was  arrived  at  by  adding  up  the  amounts 
each  Juror  thought  should  be  SBsessed  and 
dividing  the  sum  so  found -by  12.  In  support 
of  the  motion,  the  movant  Introdaoed  In 
evidence  a  pencil  memorandum  on  tbe  back 
of  a  paper,  which  was  found  In  the  Jury 
room  16  or  20  minutes  after  tbe  Jury  re- 
turned its  verdict,  and  which  unquestionably 
was  used  by  the  Jury  in  arriving  at  its 
verdict.  Tbe  memorandum  showed  12  dif- 
ferent amounts,  ranging  from  $100  to  $G00, 
each  'humber  under  the  other,  also  the  total 
of  all  the  amounts,  and  Its  division  by  12. 
The  result  of  tbe  sum  total,  divided  by  12, 
amounted  to  three  hundred  and  seventy-nine 
and  a  fraction  dollars.  It  is  true  tttat  two 
of  the  jurors  testified  fn  direct  examina- 
tion that  the  verdict  was  not  arrived  at  in 
this  manner,  but  on  cross-examination  they 
disclosed  considerable  familiarity  with  the 
paper;  tbat  the  figures  were  made  thereon; 
that  it  was  used  in  ascertaining  each  Juror's 
idea  as  to  what  tbe  fine  should  be ;  and  that 
when  the  total  was  added  up  and  divided 
by  12  some  one  of  the  Jurors  moved  that 
they  make  the  amount  even  $400.  Tbey 
flatly  deny  that  any  agreemoit  was  made 
that  tbe  addition  and  division  of  the  amount 
as  Indicated  would  be  their  verdict,  but 
enough  Is  dearly  disclosed  from  their  own 
testimony  and  the  other  facts  in  the  case  to 
convince  us  that  ttiis  was  the  manner,  way, 
and  at  least  implied  agreanent  whereby  the 
fine  was  determined  np<m  In  this  case. 

[1->]  A  true  verdict  is  the  voluntary  con- 
clusion of  the  Jury  after  deliberate  consid- 
eration, and  It  Is  none  the  less  a  true  ver^ 
diet  because  the  respective  Jurors  may  have 
been  liberal  in  concessions  to  each  other, 
if  consdentloasly  and  freely  made.  A  ver- 
dict is  not  a  true  verdict,  the  result  of  any 
arbitrary  rule,  or  order,  whether  imposed 
by  themselves  or  by  the  court  or  officer  in 
charge.  If  a  Jury  should  agree  in  advance, 
and  tikis  agreement  may  be  determined  by 
their  actions  as  weU  as  words,  that  their 
verdict  should  be  the  result  or  quotient  of  a 
division  by  12  of  the  sum  total  of  all  the 
jurors'  separate  assessments,  a  verdict 
brought  about  by  such  an  agreement  oni^t 
to  be  set  aside.  28  Am.  &  Bng.  Ency.  Law, 
p.  267;  Soutbem  Ry.  Oo.  v.  Williams,  113 
Ala.  eso,  21  Sontb.  828. 

Tbe  vice  of  pennlttlng  such  verdicts  to 
stand  is  well  stated  in  the  case  of  Halgbt  v. 
Hoyt,  BO  Conn.  688,  where  it  is  said  that 
the  practice  of  Juries  marking  severally 
tbe  amonnt  of  damages  which  they  were 
Indivldnally  in  favor  of  finding  for  the  plain- 
tiff, and  dividing  tbe  aggregate  of  these 
amounts  by  the  number  of  Jurors,  Is  a  rei^ 
rdiensible  one.  A  fair  verdict,  and  dellb- 
■erate  opinion  of  the  Jurors  upon  the  evidence. 


could  scarcely  In  this  manner  be  obtained. 
Some  of  the  Jurors  would  make  a  mndi 
larger  sum  than  their  candid  Jodgment 
would  sanction,  tai  order  to  make  up  the  ex- 
pected deficiency  of  otheiB,  and  so  fim 
honest  Jurors  would  be  deceived  and  a  dis- 
bonest   verdict   obtained. 

[4]  The  fact  that  the  Jury  agreed  to  a 
sli^tly  different  verdict,  if  It  appears  that 
the  agreement  made  In  advance  altered  in- 
to or  Induced  the  result,  cannot  cure  Oie  evil 
effects  of  a  quotient  verdict  I.  A.  0.  v. 
Abercromble,  184  Ala.  244,  63  South.  549,  48 
L.  R.  A.  (N.  B.)  416,  and  aattaoritleB  there 
dted. 

[6]  A  fnU  conslderatloD  of  aU  of  tbe  testi- 
mony shows  that  by  their  acts  tbe  Jury  did 
agree  in  advance  to  a  qnotioit  verdict,  and 
that  this  agreemoit  was  carried  out  Men 
may  proclaim  with  their  lips  that  they  did 
or  did  not  agree  to  do  certain  things,  and 
yet,  when  their  actions  in  the  premises  are 
looked  to,  what  they  said  and  did  is  con- 
sidered in  the  light  of  common  sense  and 
reason,  a  very  differoit  result  is  arrived  at; 
and  to  say  that  the  verdict  in  this  case  was 
not  reached  in  such  a  manner  as-  to  make 
it  a  quotloit  verdict,  considering  all  that 
was  said  and  done,  requires  too  great  a 
draft  upon  human  credulity.  We  are  of  the 
opinion  that  the  verdict  was  not  a  tiw 
verdict,   and  should   have   been   set  aside. 

The  judgment  la  reversed,  and  the  canae 
la  remanded. 

Seversed  |Uid  remanded. 


OT  Ala.  A»  ao 
ROBERTSON  v.  HOOTON.    (7  DIv.  607.) 

(Court  of  Appeals  of  Alabama .    Dee.  16^ 
1910.) 

1.  Trover  and  ooaversloa  «=332(2)— OeMriy- 
tlon  of  converted  aatomoblle  held  satDoieat 

In  action  for  conversion  of  antomobil*,  de- 
scription of  automobile  in  complaint  ai  "one 
antomobile,  *  •  *  the  property  of  the  plain- 
tiff," Aeld  sufficient 

2.  Appeal  aad  error  «=>680(2)— SntalalH  *■ 
marrer  to  plea  not  avallaMa  error  la  ahMm 
•f  danimr  In  raoond. 

Action  of  court  snataining  demnrrar  to  • 
plea  will  not  be  held  erroneons  on  appeal  in 
the  absence  of  the  demurrera  in  tha  recoid. 

3.  Sheriffs  and  eonstabras  «=»I37(2)— Plaa  il* 
leglng  sale  of  goods  onder  exeontlon  h«M  <>■ 
murndrie. 

In  action  against  aheriff  for  conveiaon  «f 
automoUle,  plea  alleging  the  sale  of  tbe  iat»- 
mobile  pursuant  to  a  levy  of  execntkw,  witlioat 
alleging  that  the  antMnobile  waa  anhjeet  to  lt«r 
and  sale  under  the  execution,  ketd  dcamrtablc. 
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4.  AppMl  uHl  arrMT  4^237(2)— Adnlssion  of 
tettimony  not  objeoted  to,  not  eonsiderod  In 
nbsanoo  of  motton  to  stiiko. 

AdnuMlon  of  testimony  wQI  not  be  con- 
•idered  on  appeal,  where  It  was  given  without 
objection  and  where  no  motion  was  made  to 
exclude  ft. 

5.  Trover  and  oonvarslon  4=337— That  plaintiff 
had  obtained  converted  automobllo  In  llou  of 
a  home  held  admlsslMe. 

In  action  for  conversioii  of  automobile  for 
which  plaintiff  had  traded  a  horso  on  which  he 
had  prcTiouBly  held  a  mortgage,  plainttfTs  tes- 
timony that  he  had  accepted  the  antomobOo  in 
lien  of  the  horse  Md  admissible. 

6.  Travor  sad  oeaverslon  «e=>37— Coaslderatton 
for  mortgaoe  on  horse  traded  for  oonvortad 
aotonoblle  held  admissible. 

In  action  for  conversion  of  automobile  for 
which  plaintiff  had  traded  a  horse  on  which  he 
had  previously  held  a  mortgage,  where  there 
was  evidence  tending  to  attack  the  genuineness 
of  the  mortgage,  admission  of  testimony  as  to 
the  consideration  for  the  mortgage  held  not 
revoraible  error. 

7.  Trial  «=3l43— Oireetloa  of  vardlet  on  oon- 
llotlng  ovidenca  error. 

Direction  of  verdict  where  evidence  was 
very  mnch  in  conffict  wotild  have  been  error. 

8.  Trial  «=3260(l}— Refusal  of  ohargo  oovered 
not  arror. 

Befusal  of  requested  charge  covered  by 
other  charge  given  is  not  error. 

Appeal  from  Circuit  Court,  Bandolph  Conn- 
ty ;  S.  L.  Brewer,  Judge. 

Actl<m  by  B.  J.  Hooton  against  W.  O.  Bob- 
ertson  In  trover  and  treepass.  Judgmoit  for 
plaintiff,  and  defendant  appeals.    AflBnned. 

Xbe  amendM  oMnplalnt  la  aa  follows: 

(4)  Plaintiff  claims  of  the  defendant  the  sum 
of  $300  damages  for  the  conversion  by  him  of 
one  automobile  on  or  about  the  21st  day  of 
October,  lOlS,  the  property  of  the  plaintiff. 

(5)  Plaintiff  claims  of  the  defendant  the  sum 
of  $300  damages  for  the  wrongful  taking  by  the 
defendant  of  one  aotomobile  on  or  about  the 
Slst  day  of  October,  1915,  the  property  of  the 
plaintiff. 

(6)  Plaintiff  claims  of  the  defendant  the  sum 
of  $300  damages  for  this,  to  wit:  Plaintiff  avers 
that  defendant,  while  acting  as  sheriff  of  Ran- 
dolph county,  did  levy  an  execution  in  favor  of 
Nichols  Hawley  Grocery  Company  upon  one 
automobile,  the  property  of  the  plaintiff,  and 
did  aell  the  same,  whereby  the  said  automobile 
was  a  total  loss  to  plaintiff,  to  his  damage  as 
aforesaid. 

The  dennmen  assert  that  tbe  ccHuiAalnt 
falls  to  properly  describe  the  property,  that 
it  does  not  appear  that  the  plaintiff  bad  any 
right  to  the  automobile,  and  for  aught  that 
appears  defendant  had  a  right  to  levy  upon 
said  automobile. 

Plea  4  sets  up  that  Bobertson  was  sheriff, 
and  as  such  It  was  his  duty  to  levy  and  ool- 
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lect  execxitlon  placed  In  his- hands;  that  an 
execution  In  favor  of  Nichols  Hawley  Gro- 
cery Company  and  against  J.  P.  McGill  and 
3.  A.  Tarbrough  came  Into  his  hands;  that 
It  was  necessary  for  him  to  levy  the  same  on 
the  property  of  J.  A.  Yarbrough ;  and  that  he 
did  levy  upon  the  automobile,  and  advertise 
and  aeU  the  same  In  strict  conformity  to  the 
law  in  such  cases  made  and  provided. 

Riddle  Sk  Riddle,  of  Talladega,  for  appel- 
lant 
B.  J.  fiooton,  of  Boanoke,  for  appellee. 

MERBITT,  J.  [1-S]  This  action  was 
brought  by  the  appellee  against  appellant, 
sheriff  of  Bandolph  county,  for  the  wrongful 
talcing  of  an  automobile)  which  was  alleged 
to  be  the  property  of  the  plaintiff,  and  which 
was  levied  on  and  sold  by  the  defendant,  un- 
der an  execution  in  his  hands  as  sheriff.  Tbe 
case  went  to  trial  on  counts  4, 5,  and  6,  which 
were  counts  in  trover  and  trespass.  The  de- 
murrers to  tbe  amended  complaint  were  prop- 
erly overruled.  The  description  of  the  prop- 
erty as  one  automobile  was  sufficient  Jos- 
eph V.  Henderson,  95  Ala.  213,  10  South.  MS. 
The  plaintiff's  testimony  tended  to  show  that 
he  owned  and  had  title  to  the  automobile  al- 
leged to  have  been  converted,  and  that  he  did 
not  claim  it  by  virtue  of  a  mortgage  or  lien, 
and,  if  the  Jury  believed  his  testimony,  his 
title  was  sufficient  upon  which  to  predicate 
an  action  of  this  character.  The  trial  court 
will  not  be  put  in  error  for  sustaining  plain- 
tiff's demurrers  to  plea  4,  for  the  demurrers 
are  nowhere  set  out  in  the  record,  and  tbe 
plea  appears  to  be  subject  to  demurrers  in 
that  it  failed  to  allege  that  the  property 
levied  on  was  subject  to  levy  and  sale  under 
the  execution.  If  tbe  question  to  the  witness 
Hooton  was  objectionable,  advantage  cannot  ' 
be  taken  thereof,  because  no  motion  was 
made  to  exclude  the  answer  thereto,  whiclf 
was  given  without  objection.  The  objection 
to  the  statement  made  by  the  plaintiff,  "that 
I  accepted  it  in  lien  of  the  horse,"  was  not 
subject  to  objection.  Plaintiff's  contention 
was  that  he  bad  a  mortgage  on  the  horse 
and  other  property,  and  that  he  purchased 
of  the  mortgagor  the  horse,  paid  him  for  it 
and  authorized  the  mortgagor  to  trade  the 
horse  for  the  automobile,  and  hence  the  state- 
ment, in  the  light  of  plalntiflTs  other  ttisQ- 
mony  and  bis  contention,  was  admissible. 

Tbe  witness  Wood's  knowledge  of  any 
trade  that  may  have  been  made  whereby 
Yarbrough  traded  a  bay  mare  with  his  son 
for  a  Ford  car  and  had  traded  the  Ford  for 
the  Case  car— the  Case  car  being  the  one  lev- 
ied on — was  based  on  Iiearsay,  and  for  this 
reason,  if  for  none  other,  was  subject  to  ob* 
Jectton. 
The  question  to  the  witness  Bobertson, 
you  were  indenmifled  by  Nichote  Hawley 
Company,"  was  not  subject  to  the  general 
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objection  made  thereto,  and.  If  so,  no  motiim 
was  made  to  exclude  the  answer  thereto. 

[I]  The  trial  court  evidently  thoaght  that 
the  genuineness  of  the  mortgage  given  by 
Tarbrough  et  al.  to  the  plaintiff,  which  em- 
braced the  bay  horse,  had  been  attacked,  and 
some  of  the  testimony  did  have  this  ten- 
dency; and  for  this  reason,  no  doubt,  per- 
mitted the  plaintiff  (mortgagee)  to  state  ail 
to  the  consideration  tor  the  same,  and  In 
80  doing  we  cannot  say  reversible  error  was 
committed.  • 

[7, 1]  The  trial  court  did  not  commit  error 
in  submitting  the  case  to  the  Jury  and  refus- 
ing to  the  defendant  the  general  affirmative 
charge.  The  evidence  was  very  much  in  con- 
flict, and  there  would  have  been  error  to  di- 
rect a  veitllct.  Counsel  for  appellant  argues 
that  the  court  committed  error  in  refusing 
to  give  written  charge  No.  8,  when  as  a  mat- 
ter of  fact  the  Charge  is  marked,  "Given, 
Brewer,  Judge,"  and  this  charge  being  given 
and  being  the  same  as  refused  charge  No.  2, 
the  appellant  has  no  canse  for  complaint 

Finding  no  reversible  errw,  the  caw  must 
tie  affirmed. 

Affirmed. 


(n  Ala.  App.  US) 

ALFORD  V    8INQER  SEWING  MACH.  CO. 
-  (7  DIv.  609.) 

(Court  of  Appeals  of  Alabama.    Nov.  2S,  1919. 
Rehearing  Denied  Jan.  18, 1920.) 

I.  8alM  «s>474(2)  —  Piaiotlff  la  attaohnent 
hald  Bot  "Jadgmeat  oredltor"  as  to  maoiilne 
sold  under  eondttlonal  sale. 
Where  a  machine  sold  under  a  conditional 
contract  of  sale  which  was  not  recorded  was 
.  attached  by  the  lessor  of  the  purchaser,  bat 
the  seller  claimed  the   machine   before   judg- 
ment was  rendered  by  the  Justice  in  favor  of 
the  lessor,  the  lessor  was  not  a  Judgment  cred- 
itor without  notice,  withfai  Code  1907,  f  3394, 
as  amended  by  Acts  1911,  p.   115,  providing 
that  an  unrecorded  contract  for  the  conditional 
sale  of  personalty  shall  be  void  against  pur- 
chasers for  valuable  consideration,  mortgagees, 
and  judgment  creditors,  for  a  "judgment  cred- 
itor" is  one  that  has  reduced  his  debt  to  Judg- 
ment   (citing  Words   and  Phrases,  Judgment 
Creditor,  vol.  4,  p.  8844). 

2r  Landlord  and  tanant  «s>248( I)— Lessor  with 
lien   not  pnrohaser  for  value  of  personalty 
boaglit  by  lessee  under  eondltlonal  oontraot. 
Though  Code  1907,  {  4747,  gives  the  land- 
lord of  any  dwelling  house  a  lien  on  the  goods, 
furniture,  and  effects  belonging  to  the  tenant, 
such  landlord  is  not  a  purchaser  for  valuable 
consideration  of  personalty  held  by  the  tenant 
under  a  conditional  sale  contract  which  was  not 
rocorded,  pursuant  to  section  8394,  and  so  was 
invalid  as  to  purchasers,  etc.,  for  the  lien  spe- 
cifically extends  only  to  effects  of  the  tenant 

Appeal  from  Circuit  Court  Etowah  Cioon- 
ty;   W.  J.  Martin,  Judge. 


Attadiment  by  O.  H.  Alford  against  J.  D. 
Striddand  and  ICrs.  J.  D.  Strickland.  In 
whicb  a  sewing  machine  s^zed  was  dalmed 
by  the  SlngCT  Sewing  Machine  Company. 
FrtHu  a  Judgment  of  the  Justice  in  favor  of 
plaintiff,  claimant  appealed  to  the  drnilt 
court,  and,  from  a  Judgment  there  for  claim- 
ant, plaintiff  appeals.    Affirmed. 

Certiorari  denied.  Bx  parte  Alford,  85 
South.  921. 

Alto  V.  Lee,  of  Oadaden,  for  appelant 
Goodhoe  ft  Brindl^,  of  Gadsden,  ftor  ap- 
pellee. 

BBIGKSiN,  3.  This  was  a  trial  of  Om 
rlj^ta  of  property  and  originated  in  the 
court  of  a  justice  of  the  peac&  An  attach- 
ment was  sued  out  by  O.  H.  Alford  against 
J.  D.  Strickland  and  Mrs.  J.  D.  Strickland 
in  the  Justice  court  to  enforce  a  lien  for 
rent  of  a  dwelling  house,  and  the  attachmoit 
was  on  May  7,  1918,  levied  on  the  honaebold 
furniture  belonging  to  the  defoidants  and 
cm  a  machina  On  May  28, 1918,  a  Jadgm«it 
by  d^iault  was  rendered  by  the  Jnstioe  of 
the  peace  against  one  of  the  defendants,  Ura 
J.  T>.  Strickland,  and  condemning  the  prop" 
erty  levied  on  to  the  satisfaction  of  the  Judg- 
ment On  June  11,  1918,  the  Singer  Sewing 
Machine  Company  filed  it  claim  to  the  ma- 
chine levied  on  with  the  Justice  of  the  peace;. 
On  July  3, 1918,  after  the  said  claim  had  been 
intoposed,  the  Justice  of  the  peace  rendered 
Judgment  by  default  against  the  defendant 
in  the  following  words: 

"July  8,  1918,  this  day  being  day  set  for 
trial  and  it  being  after  12  o'clock  noon.  plainUff 
appears  by  agent  and  answers  ready,  defendant 
being  called  answers  not  but  wholly  makes  de- 
fault; after  hearing  the  evidence  it  is  adjudged,  ~ 
ordered  and  decreed  by  the  conrt  that  plaintiff 
have  and  recover  judgment  vs.  defendant  for 
the  sum  of  $75  and  costs.  For  which  let  exe- 
cution issae. 

"The  court  farther  condemns  the  following 
property,  to  wit:  One  Singer  sewing  machine 
being  the  property  levied  on  by  P.  H.  Handy, 
constable  of  beat  No.  1,  Etowah  county,  Ala., 
and  being  the  property  of  the  said  J.  D.  Strick- 
land, the  defendaut  being  notified  of  said  levy 
as  shown  by  the  sheriff's  return,  the  court  con- 
demns the  said  sewing  machine  and  orders  the 
same  sold  to  satisfy  said  Jndgment  and  coata. 
For  which  let  execution  issue." 

On  August  2, 1918,  the  Justice  of  the  peace 
rendered  Judgment  against  the  claimant  and 
holding  the  machine  liable  to  the  attach- 
ment From  this  Judgment  the  claimant 
Singer  Sewing  Machine  Company  appealed  to 
the  circuit  court  The  case  was  tried  In 
the  circuit  court  by  the  court  without  a  Jury, 
and  the  court  rendered  Judgment  in  favor 
of  the  claimant,  and  from  this  Jodgment 
plaintiff  in  attachment  suit,  O.  H.  Alford. 
appeals  to  this  court 
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On  the  trial  In  the  drcnlt  court  the  plaln- 
tUC  offered  In  evidence  the  affidavit,  bond, 
and  writ  of  attadunent,  together  with  the 
retnnt  of  the  sheriff  on  said  writ,  the  Judg- 
ment rendered  against  Mrs.  J.  D.  Strickland 
by  the  Justice  of  the.  peace  on  May  28,  1918, 
and  the  Judgment  above  set  forth,  rendered 
by  the  Justice  of  the  peace  on  July  3,  1918. 
^e  plaintiff  offered  proof  showing  that  he 
bad  rented  a  dwelling  house  to  Mr.  and  Mrs. 
jr.  D.  Strickland  for  $26  per  month,  and  that, 
at  the  time  suit  was  brought,  defendants 
owed  175  for  rent  for  the  months  of  Febru- 
ary, Mardi,  and  April,  1918,  and  that,  at 
tb.e  time  the  levy  of  the  attachment  was 
made,  the  sewing  machine  was  in  possession 
and  control  of  Mr.  and  Mrs.  J.  D.  Strickland 
In  the  house  which  had  been  rented  to  them 
by  plaintiff. 

The  claimant  offered  In  evidence  the  claim 
bond  and  affidavit,  and  proof  that  defendants 
went  Into  possession  of  the  dwelling  rented 
by  them  from  plaintiff  on  October  15,  1917; 
that  they  were  In  possession  on  January  6, 
1918,  and  owed  plaintiff  no  rents  oa  that 
date.  The  claimant  offered  proof  showing 
that  the  machine  In  controversy  was  sold  by 
claimant  to  defendants  under  a  "lease  con- 
tract," or  conditional  sale,  reserving  title  In 
claimant  until  paid  for,  that  the  machine 
was  worth  $40  and  had  not  been  paid  for. 
The  claimant  offered  In  evidence  the  "lease 
contract,"  or  conditional  sale,  dated  January 
5,  1918.  This  "lease  contract"  or  conditional 
sale  had  not  been  recorded. 

The  plaintiff,  appellant,  contends  that  said 
lease  was  void  as  against  idalntlff  because 
It  had  not  been  recorded  as  provided  by  sec- 
tion 3394  of  the  Code  1907,  and  that  is  the 
sole  questlcm  presented  for  decision. 

[1]  Section  3394  of  the  Code  of  1907,  as 
amended  by  the  Acts  of  1911,  p.  116,  reads 
as  follows: 

"Section  1.  Be  it  enacted  by  the  LegiBlature 
of  Alabama,  that  section  3394  of  the  Code  of 
1907,  be  amended  so  as  to  read  as  follows: 
8394  (1017)  Conditional  Sales,  Leases,  etc.,  to 
be  Recorded.— All  other  contracts  for  the  con- 
ditional sale  of  personal  property,  by  the  terms 
of  which  the  vendor  retains  the  title  until  pay- 
ment of  the  purchase  money  and  the  purchaser 
obtains  posaeision  of  the  property,  and  all 
contracts  for  the  leaae,  rent  or  hire  of  personal 
property  by,  the  terms  of  which  the  property 
is  delivered  to  another  on  condition  that  it 
shall  belong  to  him  whenever  the  amount  paid 
shall  be  a  certain  snm,  or  the  value  of  the 
property,  the  title  to  remain  in  the  other  par- 
ty nntil  snch  snm  or  valne  shall  have  been 
paid,  are,  as  to  snch  conditions,  void  against 
purchasers  for  a  valuable  consideration,  mort- 
gages and  Judgment  creditors  without  notice 
thereof,  unless  such  contracts  are  in  writing 
and  recorded  in  the  office  of  the  judge  of  pro- 
bate of  the  county  in  which  the  party  so  ob- 
taining possession  of  the  property  resides,  and 
also  the  county  in  which  auch  property  is  deliv- 
ered and  remains;  and  If  before  the  payment  of 
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the  purchase  money  or  the  snm  or  valne  simu- 
lated, the  property  la  removed  to  another  conn- 
tj,  the  contract  must  be  again  recorded  within 
three  months  from  the  time  of  such  removal, 
in  the  county  to  which  it  is  removed;  and  if 
any  such  property  is  brought  into  tUs  state 
whfle  subject  to  such  condition,  the  contract  of 
sale,  lease,  hire,  or  rent,  must  within  three 
months  thereafter  be  recorded  in  the  county 
into  which  the  property  is  broaght  and  re- 
mains and  all  local  or  special  laws  in  conflict 
herewith  are  expressly  repealed,  provided  that 
in  counties  having  according  to  the  last  federal 
census  or  according  to  any  succeeding  federal 
census  a  population  of  more  than  eighty  thou- 
sand (80,000)  inhabitants  snch  contracts  of  leas 
than  two  hundred  dollars  in  amount  need  not 
be  filed  for  record  as  provided  in  this  section." 

Was  the  plaintiff  entitled  to  the  protec- 
tion under  said  section  as  a  "purchaser  for 
valuable  consideration,  mortgagee  or  Judg- 
ment creditor  without  notice"? 

It  is  not  contended  that  plaintiff  waa  a 
mortgagee,  but  plaintiff  insists  that  he  waa 
a  Judgment  creditor  without  notice.  We  dd 
not  think  that  plaintiff's  position  is  sound. 
"Judgment  creditors  are  creditors  who  have 
reduced  their  debt  through  Judgment"  King 
v.  Fraser,  23  8.  C.  543,  548;  Words  and 
Phrases,  vol.  4.  p.  3844.  The  creditors  pro- 
tected are  those  who  obtain  their  Judgments 
without  notice.  The  proof  shows  that  claim- 
ant's claim  was  filed  in  the  cause  on  June- 
11,  1918,  and  the  plaintiff's  Judgment  In  the 
Justice  court  was  not  rendered  until  July 
8.  1918.  The  filing  of  the  claim  was  suffi- 
cient to  put  plaintiff  on  inquiry,  and  it  can- 
not be  said  that  plaintiff  was  without  notice. 
It  is  not  merely  "creditors,"  or  creditors 
with  liens,  who  are  protected  by  the  statute ; 
but  It  is  Judgment  creditors.  Therefore  the 
mene  t&ct  that  even  if  the  plaintiff  had 
acquired  a  lien  by  the  lery  of  an  attachment 
it  did  not  bring  him  within  the  terms  of  the 
statute.  We  therefore  hold  that  the  plain- 
tiff was  not  a  Judgment  creditor  without 
notice. 

[2]  The  plaintiff  contmds  that  he  was  a 
purchaser  for  a  valuable  consideration  with- 
in the  terms  of  said  section  8394,  because 
his  lien  as  landlord  attached  to  the  machine. 
We  do  not  think  this  contention  of  the  plain- 
tiff Is  sound.  A  purchase  means  a  contract 
of  sale  made  by  one  person  to  another,  and 
there  must  be  a  seller  and  a  buyer  (purchas- 
er). If  plaintiff  was  a  "purchaser,"  who  was 
the  "seller"?  At  most,  plaintiff  only  had  a 
lien,  and  was  therefore  a  lienholder,  and 
the  statute  is  not  broad  enough  to  protect 
lienholders.  To  sustain  plaintiff's  contrat- 
tlon  would  have  the  effect  of  making  the 
statute  read,  "are,  as  to  such  creditors,  void 
against  purchasers  for  a  valuable  considera- 
tion, mortgagees.  Judgment  creditors  and  per> 
sons  acquiring  liens  thereon  without  notice"'  , 

The  appelant  dtea  and  relies  upon  th» 
case  of  Starr  Piano  Co.  v.  Baker»  8  Ahk 
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App.  449,  62  South.  S49.  That  case  Is  clearly 
distinguishable  from  the  case  at  bar.  There 
Baker  was  a  pledgee  of  the  piano  under  a 
contract  between  blm  and  Vangbn.  A  pledge, 
in  that  case,  was  held  to  have  the  same 
effect  as  a  sale  or  conveyance  Just  as  mort- 
gages have  been  held  as  a  sale  or  convey- 
ance. 

The  statute  Is  Intended  to  protect  one  who 
buys,  for  a  valuable  consideration,  from  the 
one  who  has  executed  the  contract  of  condi- 
tional sale.  In  the  Instant  case,  there  is  no 
evidence  that  plaintiff  bought  the  machine 
from  Strickland.  In  fact,  no  sucb  contention 
is  made.  There  cannot  be  a  purchase  with- 
out a  sale.  It  dearly  follows,  tberefore^  that 
plaintiff  was  not  a  purchaser  for  valuable 
consideration. 

Section  4747  of  the  Ciode  1907  declares  that 
the  landlord  of  any  storehouse,  dwelling 
house,  or  other  building,  shall  have  a  lien  on 
the  goods,  furniture,  and  effects  belonging  to 
the  tenant  for  bis  tent,  and  provides  tliat 
said  lien  shall  be  superior  to  all  other  liens, 
except  those  for  taxes.  Under  this  section  of 
tiie  Code,  in  order  f or  Alf ord  to  have  acquir- 
ed a  lien  as  landlord  on  the  machine  in  ques- 
tion, the  machine  necessarily  must  have  been 
the  property  of  the  tenants  Strickland  and 
must  have  belonged  to  them  or  one  of  them. 
The  question  is  therefore  presented:  Did  the 
macihine  Involved  belong  to  J.  D.  Strickland 
or  to  Mrs.  J.  D.  Strickland,  the  defendants? 
There  is  no  evidence  whatever  that  Mrs.  J. 
D.  Strickland  was  In  any  manner  connected 
with  the  purcliase  or  lease  of  the  machine, 
and  the  only  evidence  offered  by  plaintiff 
relative  to  the  machine  is  that  It  was  in  the 
possession  and  control  of  the  two  defendants 
and  was  in  the  house  rented  by  them.  While 
the  undisputed  testimony  shows  that  the  ma- 
chine was  the  property  of  appellee,  that  title 
bad  never  passed  from  the  company,  and 
that  no  part  of  the  price  agreed  upon  had 
been  paid.  It  is  apparent  therefore  that 
plaintlfl  acquired  no  lien  as  Iandl<nrd  except 
upon  the  goods,  furniture,  and  effects  which 
belonged  to  and  was  owned  by  defendants 
in  attachment.  Under  the  undisputed  evi- 
dence in  this  case,  the  machine  in  question 
did  not  belong  to  either  Mr.  or  Mrs.  J.  D. 
Strickland  nor  was  it  owned  by  them,  or 
eith«r  of  them.  The  fact  that  the  machine 
was  in  their  possession  and  control  only  did 
not  constitute  ownership,  nor  did  said  ma- 
chine belong  to  them  simply  by  virtue  of 
such  possession  or  controL  The  statute 
section  4747,  supra,  did  not  create  a  lien  upon 
the  goods,  furniture,  and  effects  except  such 
as  belong^  to  the  tenants,  and  it  certainly 
cannot  be  seriously  contended  that  the  in- 
tent of  this  statute  was  to  create  a  lien 
which  extended  further  than  the  Interest  of 
the  tenant  in  his  goods,  furniture,  and  effects. 


The  ^ect  of  the  statate  Is  to  fix  the  posttkm 
of  the  landlord  one  of  ahsolnte  protection  so 
far  as  the  goods,  fnmltnre,  and  ^ects  which 
belong  to  the  tenant  are  ccmoeroed;  bat  It 
cannot  be  said  that  this  statute  Intoided  to 
give  the  landlord  a  lien  upon  any  goods,  fmv 
nltnre,  or  effects  that  do  not  bdong  to  the 
tenant  To  the  contrary,  it  would  api>ear  tiiat 
the  purpose  of  this  statute  did  not  intend 
to  arm  the  landlord  with  any  rights  to  the 
goods,  furniture,  and  effects  of  the  tenant 
wUch  would  be  saperior  to  the  rights  which 
might  be  asserted  by  Qie  tenant  hlmsdf. 
We  are  of  the  opinion  that  the  Judgment 
rendered  in  favor  of  the  claimant  In  Qie  cir- 
cuit court  was  correct,  and  the  roUngs  ot  the 
court  were  free  from  error. 

MERRnrr,  J.,  ooncora. 

8AMFOKD,  J.,  ooncnrs  in  the  ctrnduiioa. 


03  Aliu  An-  W) 
DESHAZO  V.  U  A  E.  LAMAR.    (6  Olv.  •!•.) 

(Ooort  of  Appeals  of  Alabama.    Jan.  13, 1920. 
Behearing  Denied  April  6,  1020.) 


1.  Bills  and  notes  «=3369— Bona  flds  holder  aay 
reoover,  thongh  segetialile  paper  was  drilvar- 
sd  without  eompllanoe  with  eonditlons. 

A  bona  fide  holder  of  a  negotiable  instm- 
tnent  may  recover,  though  it  was  deposited  with 
a  person  to  be  delivered  on  the  happening  of  a 
certain  event  or  the  fulfillment  of  a  certain 
condition,  which  event  never  happened  or  eon- 
dition  has  never  been  fnUilled,  for  the  maker 
in  sach  a  case  is  estopped  to  deny  the  ddivery: 
his  act  liaving  permitted  the  instrument  to  get 
into  circulation. 

2.  Bills  and  notss  «=3>487(2)  —  ConnMo-law 
raiss  as  to  harden  ef  proof,  where  frasd  Is 
shows,  sot  changed. 

The  NegotiaUe  Inatmments  Law  did  not 
change  the  common-law  rules  as  to  burden  of 
proof,  where  fraud  is  abovni,  or  where  the  title 
of  the  person  negotiating  the  instrument  is 
defective. 

3.  Bills  and  notes  <8s»407(S)— Esorows  «=9|4 
(I)— Where  cheek  was  dollvared  wlthost 
oomptlanos  with  oondltlon.  It  has  no  legal  Is* 
oeptlen;  holder  has  burden  of  proving  feeaa 
Ado  purchase. 

Where  a  check  was  deposited,  to  be  deliv- 
ered to  a  vendor  of  land  on  his  delivery  of  good 
abstract,  etc,  and  the  depositary  delivered  it 
without  compliance  wUh  agreement,  the  chedi 
had  no  legal  inception  or  valid  existence  as 
such  in  the  hands  of  the  vendor,  and  one  re- 
ceiving it  from  the  vendor  has  burden  under 
Code  1907,  {  6014,  of  proving  that  he  acquired 
title  as  holder  in  due  course. 

4.  Bill*  and  notes  «=9337— Essentials  to  prove 
thst  party  was  bona  lido  holder. 

One  claiming  to  be  a  bona  fide  holder  of  a 
check  must  show,  not  only  that  the  instnuaent 
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comi^eta  •ndTflKolar  m  itn  fsMk  and  that 
h«  became  the  holder  of  it  before  it  was  over- 
dae.  etc,  aa  prorided  by  Code  1907,  i  6007. 
■nbds.  1,  2,  but  that  he  took  it  in  good  faith 
and  for  value,  and  at  the  time  he  had  no  notice 
of  defect  of  the  title  of  the  payee  irho^  negoti- 
ated it  to  him. 

5.  Blito  SMl  notM  «s»537(6)— Wbethtr  ylaln- 
tW  was  a  bona  tda  holdar  of  oheok  liald  for 
J»ry- 

Where  the  deporitary,  in  riolation  of  in* 
etmctiona,  delivered  to  the  vendor  of  land,  a 
check  which  waa  not  to  be  delivered  until  de- 
livery of  abatract,  etc.,  and  the  vendor  negoti- 
ated it  to  plaintiff  a  mercantile  Arm,  the  ques- 
tion whether  the  firm  wag  a  bona  fide  holder 
(or  value  Md,  nnder  the  evidence,  for  th«  Jnrj. 

On  Rehearing. 

6.  Trial  «s>l40(l)— auestioB  of  eredlMllty  of 
wltneMos  for  Jury. 

Before  the  law  all  men  are  equal,  and  the 
qneetion  of  the  credibility  of  the  witnesses  is 
tor  the  Jnry. 

Appeal  firom  Clrcnlt  Oonrt,  Jefferson  Ooon- 
ty;   B<Nnaln  Boyd,  Jndge. 

AMnunpsit  by  U  ft  B.  Lamar,  daimlng  as 
indorsees  of  a  check,  against  Albert  O.  Desha- 
so.  Judgment  tat  plalntifts  and  detoidant 
appeals.    Reversed  and  remanded. 

Certiorari  denied  by  Supreme  Goort  KS 
South.  922. 

W.  T.  Stewart  and  W.  K.  Terry,  both  of 
Birmingham,  for  aiq;>enant 

Reese  &  Reese,  of  Selma,  and  Iwf  Iiswis, 
of  Birmingham,  tor  appellee. 

SAMFORD,  J.  The  defendant,  who  re- 
sided in  Birmingham,  Ala.,  went  In  person 
to  Selma,  Ala.,  and  contracted  with  one  Tar- 
rer  for  the  purchase  of  200  acres  of  land  and 
as  s  part  of  the  trade;  deposited  with  one 
Johnson,  a  neighbor  of  Tarver,  a  Check  dated 
November  6,  1917,  and  drawn  on  the  Ameri- 
can Trust  &  Savings  Bank  of  Birmingham, 
Ala.,  for  $100,  to  be  delivered  to  Tarver  up- 
on the  ddlvory  by  Tttrrer  to  the  attorney  of 
defendant  an  abstract  oC  title  and  deed  to  the 
land  purchased,  and  upon  the  approval  of  the 
title  and  deed  to  the  land  by  defendant's  attor- 
ney, the  check  was  then  to  be  delivered  and 
cashed  as  part  of  the  purchase  money  fbr  the 
land.  In  violation  of  the  terms  of  the  es- 
crow agreement,  and  without  the  abstrax^  of 
title  having  been  furnished,  or  deed  to  the 
land  tendered,  Johnson  delivered  the  check 
to  Tarver  and  sent  a  letter  in  response  to  a 
telegram  of  Ingniry  from  defendant,  post- 
marked November  9th,  addressed  to  defend- 
ant at  Birmingham,  saying,  "If s  up  to  you 
and  'Sarttxi  I  will  have  nothing  else  to  do 
with  It" 


From  tUs  record  ttie  evidence  is  without 
dispute  that  Tarver  had  no  right  to  the  cheCk> 
and  in  his  hands  its  collection  could  not  be 
enfwced.  The  check,  which  was  dravra  on 
the  American  Trust  ft  Savings  Bank,  was 
on  November  9th  presented  at  that  bank,  by 
the  First  Mati<Ktal  Bank  of  Birmingham,  and 
payment  refused,  because  def^dant  had  or- 
dered payment  stopped.  It  was  shown  by 
the  evidence  that  on  November  Otb  Tarver 
negotiated  the  check  to  plaintiffs  under  the 
foUowtng  circumstances.  It  does  not  aiq;)ear 
from  the  record  that  plaintiffs  or  any  mem- 
ber of  that  flim  knew  defendant,  or  his  finan- 
cial standing ;  but,  on  the  contrary.  It  appears 
that  th^  were  entire  strangers;  that  plaln- 
tlfls  were  oigaged  in  the  general  merchandise 
hoslnees  In  Selma,  but  were  not  bankers; 
that  plalntlfls  knew  Tarver,  who  lived  about 
four  miles  frcxn  Selma,  and  had  known  him 
for  16  years,  during  which  time  Tarver  bad 
sometimes  traded  at  plaintiffs'  store,  and 
also  knew  Johnson,  the  deirasltary;  that 
Tarver  was  Indebted  to  a  brother  of  one 
member  of  the  firm;  that  Tarver  came  to 
plaintiffs'  store  on  November  6th,  had  the 
check  with  him,  and  said  to  Law  Lamar,  a 
member  of  plaintiffs'  firm,  that  he  wanted  to 
pay  G.  L.  Lamar  (the  brother)  $100,  and  said 
he  had  a  check.  Tarver  did  not  say  what 
he  wanted  to  pay  the  $100  for,  at  what  it 
was  to  be  credited  on.  Law  Lamar  did  not 
know  what  Tarver  was  paying  it  tor.  Tar- 
ver had  never  paid  money  to  these  plain- 
tiffs before  this  time.  Law  Lamar  (the  mem- 
ber of  the  firm)  told  Tarver  to  go  to  the 
bookkeepw,  get  the  money  on  the  Check, 
which  was  donev  the  bo<4Aeeper  paying  Tar- 
ver the  mon^  after  he  had  been  instructed 
so  to  do  by  Law  Lamar.  Tarver  immediate- 
ly brought  the  money  to  Law  Lamar,  and 
paid  it  to  him  for  his  (Lamar's)  brother,  giv- 
ing a  recdpt  therefor.  Law  Lamar  immedi- 
ately took  the  money  back  to  the  bookkeeper, 
instructing  him  to  take  it  to  the  bank  In 
Selma  and  deposit  it  to  the  credit  of  the 
brother,  for  whom  it  had  been  paid.  The 
check  was  indorsed  by  Tarver,  and  thai 
by  plaintiff,  and  sent,  not  to  plaintiffs'  bank 
in  Selma,  but  to  plaintlfh'  bank  in  Fanns- 
dale,  Ala.,  through  the  mail,  and  from  there 
it  went  through  regular  channds  for  col- 
lection. It  also  .appears  frmn  the  indorse- 
ment on  tiie  check,  the  original  of  wUdi  we 
have  before  us,  that  immediately  under  the 
indorsement  of  Tarver  the  Indorsement  was 
first  made,  "For  deposit  to  credit  of  L.  0. 
lismar  [the  brother],"  and  then  changed  to 
L.  &  B.  Lamar;  this  Indorsement  being  in 
the  handwriting  of  the  bookkeeper  of  plain- 
tltC  There  is  no  difference  between  counsel 
for  appellant  and  appellee  as  to  the  law  of 
this  case,  except  as  it  may  be  applied  to  tin 
facts. 
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[1,21  A  bona  fide  holder  of  a  n^otlable 
pai>er  may  recover,  although  It  waB  deposited 
with  a  person  to  be  delivered  on  the  happra- 
log  of  a  certain  event  or  the  fulfillment  at  a 
certain  condition,  which  event  never  happtft- 
ed  or  condition  has  never  been  fnlflUed.  8 
a  J.  206,  760;  Garrett  v.  Campbell,  2  Ind, 
T.  806,  61  S.  W.  956.  The  case  of  Farley  v. 
Baldwin,  201  Ala.  197,  77  South.  723,  la  not 
In  conflict  with  the  foregoing;  it  having 
been  held  in  that  case  that  the  complain- 
ant was  not  a  bona  fide  holder.  This  would 
not  be  such  a  delivery  as  to  actually  put  the 
legal  title  in  the  Indorsee,  but  the  defendant 
would  be  estopped  to  deny  a  valid  delivery 
In  a  suit  by  an  Innocent  holder  for  value, 
for  the  rea8<»i  that  by  his  negligent  act  he 
had  allowed  the  Instrument  to  get  Into  dr^ 
culatlon.  W.  D.  Cannon,  Jr.,  v.  DUlehay  et 
aL,  84  South.  649;  8  R.  0.  L.  1026 ;  Garrett 
V.  Campbell,  supra.  Nor  does  the  Negotiable 
Instrument  Law  change  the  rules  of  the  com- 
mon law,  as  to  the  burden  of  proof,  where 
fraud  Is  shown,  or  where  the  title  of  the  per- 
son negotiating  the  instrument  is  defective. 
Downs  V.  Horton  (Mow  App.)  206  S.  W. 
686;    3  B.  C.  U  p.  IMl. 

[S,4]  la  this  case,  it  appears  from  the 
record  without  dispute,  that  the  check  was 
tnmed  over  to  Tarver,  by  Johnson  the  de- 
positary. In  violation  of  the  terms  of  the  es- 
crow agreement,  and  hence  no  delivery  of  the 
check  was  ever  made  to  Tarver,  in  aooord- 
ance  with  the  purpose  and  Intent  of  the  par- 
ties. Therefore,  so  far  as  Tarver  was  c<m- 
cemed,  the  check  bad.  no  legal  inception  or 
valid  existence  as  such.  Oaimon,  Jr.,  v.  DU- 
lehay et  aL,  supra';  8  B.  O.  L.  p.  1026.  This 
being  the  case,  the  burden  was  on  plalntlfl  to 
prove  that  he  acquired  the  title  as  a  holder 
in  due  course.  Code  1907,  {  5014.  To  do 
this  he  must  prove,  in  addition  to  subdivisions 
1  and  2  of  section  6007  of  the  Code  of  1907, 
that  he  took  it  in  good  faith  and  for  value 
and  at  the  time  he  bad  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title 
of  Tarver. 

[•]  From  a  reading  of  the  evidence  it  is 
an  easy  matter  for  any  one  at  all  familiar 
with'  the  law  of  negotiable  Instruments  to 
reach  the  ccmdusion  that  Tarver  not  only 
came  In  possession  of  the  check  In  breach 
of  the  terms  of  the  escrow  agreement,  but 
ttiat  he  realized  it  and  wasj  when  he  negoti- 
ated it,  making  a  careful  and  studied  effort 
to  place  someone  between  him  and  the  de- 
fendant, who  could  enforce  the  collection  of 
the  check,  free  from  the  equities  and  defense 
held  by  the  defendant  as  against  the  check, 
while  in  his  hands.  In  order  to  do  this  he 
did  not  go  to  a  bank,  where  checks  are  usual- 
ly negotiated  and  collected,  nor  yet  to  a  mer- 
cantile establishment,  where  he  was  dealing 
t^  account,  but  sought  out  a  friendly  mer- 
ehant,  whom  he  had  known  for  15  years,  and 
%vith  whom  he  had  sometimes  traded,  but 


who  did  not  know  the  defendant,  nor  hia 
financial  standing,  and  who  did  not  know 
whether  the  check  would  be  paid  or  not,  and 
according  to  their  statement  the  check  was 
negotiated  for  its  face  value,  without  profit 
of  any  kind  to  the  merchant;  he  assuming 
gratis  the  loss  of  interest  during  the  time  of 
collection,  and  of  collecting  the  check  (m  an 
unknown  person  In  a  distant  dty.  Ev«ry 
act  of  Tarver  and  tlie  plaintiff,  wliile  tiie 
check  was  being  negotiated,  may  be  lo<Aed 
to  by  the  Jury  to  see  if  the  facts  and  cir- 
cumstances Indicate  a  conference  as  to  the 
method  of  handling  the  check  so  as  to  accom- 
plish the  purpose  of  Tarver;  and  while  the 
words  In  the  conversation  used  In  the  negoti- 
ations, taken  alone,  might  establish  the  bona 
fides  of  the  transaction,  the  acts  and  cir- 
cumstances, when  taken  in  the  light  of  com- 
mon sense,  common  reason,  and  a  common 
knowledge  of  the  way  business  is  done  in 
this  country,  may  be  sufficient  to  prevent  the 
Jury  from  being  reasonably  satisfied  from 
the  evidence  that  the  plaintlfts  had  carried 
the  burden  placed  upon  them  by  law. 

The  testimony  of  witnesses  to  a  tranaac- 
tioo,  when  undisputed,  must  be  takm  as  e»- 
tabllshlng  the  facts  testified  to;  but  the  di^ 
cumstances  and  surroundings  may  be  sudi, 
not  only  to  cast  snspldon,  but,  whoi  consid- 
ered in  the  light  of  common  experience  and 
human  understanding,  may  amount  to  a  de* 
nlal  of  the  testimony  given  by  the  witnesses. 
Ifany  illustrations  might  be  given  of  this 
prindide;  but  we  deem  it  unnecessary  to 
prolong  a  discussion  of  the  evidence,  in  view 
of  the  fkct  that  this  case  must  be  tried  be- 
fore K  Jury,  and  we  do  not  desire  the  oon- 
clusions  here  reached  to  affect  the  final  con- 
dusions  of  the  Jury.  SofBos  it  to  say  the 
facts  and  drcumstances,  when  taken  and  con- 
sidered as  a  whole,  present  a  question  to  be 
dedded  by  a  Jury.  Bunzel  v.  Maas  te  Swartz, 
lie  Ala.  68,  22  South.  568 ;  Moore  on  Facts, 
voL  1,  H  573,  674.  l^e  conrt  erred  in  giving 
the  affirmative  charge  as  requested  by  the 
plaintiff,  and  for  this  error  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

On  Beliearlng. 

In  brief  of  counsel  filed  on  application  tor 
rehearing,  the  insistence  is  made  that  the 
effect  of  the  opinion  of  the  court  was  to  hold 
that  some  of  the  witnesses  for  plaintiff  had 
lied.  The  court  in  Its  (q;>lnlon  said  no  such 
thing,  meant  no  such  thing,  and  such  a  ccmcln- 
slon  on  the  part  of  counsel  is  unwarranted. 
Counsel,  in  their  zeal  to  present  propositions 
to  the  court,  should  be  careful  not  to  chEirge 
the  court  unjustly  with  conclusions  not 
reached  by  it.  There  Is  in  the  opinion  no 
dedslon  or  Intimation  that  any  witness  baa 
lied,  or  even  evaded  the  truth.  That  ques- 
tion is  not  for  this  court  to  pass  upon,  hut 
one  for  the  Jury,  and  it  is  for  them  to  weigh 
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and  pass  npon  the  credlblUty  of  the  witness. 

[I]  Nor  do  ve  see  the  occasion  for  the 
impassioned  statements,  ontside  the  record, 
caUlng  this  court's  attentl<Hk  to  the  wealth 
and  standing  of  plaintiSB,  corerlng  a  long 
period  of  years.  Certainly  connsel  would 
not  nrge  that  fact  as  a  basis  for  a  decision 
which  would  not  otherwise  be  rendered.  Be- 
fore the  latr,  all  men  are  equal,  and  their 
testimony  and  acts,  when  presented  in  coart, 
must  stand  the  sdmtlny  and  tests  of  legal 
prlndplee.  Juries  pass  upon  the  credibillfy 
of  witnesses  under  instructions  from  the 
court,  and  In  this  case  this  court  has  not 
sought  to  invade  this  province.  However, 
lest  unwarranted  Inference  may-  be  drawn 
from  Illustrations  given,  the  court  modifies 
the  opinion  to  the  extent  of  striking  out  the 
Ulnstratlons  of  the  principle  stated. 

We  see  no  reason  for  changing  the  con- 
tusions arrived  at  by  the  court,  and  there- 
fore the  ai>pllcati(Hi  for  rehearing  Is  over- 
ruled. 

Application  oyermled. 


<17  AU.  Apix  S87) 

WEST  V. 


STATE. 


(7  Oiv.  613.) 

Apifl  0, 


(Court  of  Appeals  of  Alabama. 
1920.) 

I.  Witnesses  <S=>270(2)— Crots-examlnatlon  as 
to  oomparlson  of  clothing  of  deoedent  with 
those  of  witness  Immaterial. 
In  a  homidde  case,  where  on  crosa-exami- 
nation  state's  witness  testified  that  deceased 
had  nice  clothes,  court  properly  sustained  objec- 
tion to  a  further  question  as  to  whether  de- 
ceased was  wearing  better  dothes  than  the  wit- 
ness;   such  matter  being  absolutely  immaterial 
and  irrelevant. 

Z.  CriniM^  law  «.!iH0(7)— Oaestloa  held  to 
call  for  oonclusloB. 
Where  on  croBs-ezamlnatioii  x>(  a  state's 
witness  in  a  homicide  case,  the  witness  testified 
that  deceased  had  nice  clothes,  the  court  prop- 
erly Bustained  an  objection  to  the  farther  ques- 
tion, "Well,  she  was  wearing  better  clothes 
than  yon  were?"  as  the  question  clearly  called 
Cor  a  conclusion  on  tiie  part  of  the  witness. 

Appeal  from  CIrcalt  Court,  Calhotm  Coim- 
ty;  Hni^  D.  Merrill,  Judge. 

Jordan  West  was  convicted  of  murder  in 
the  second  degree,  and  he  appals.    Affirmed. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
AsBt  Atty.  Oen.,  for  the  State. 

BBICKBN,  P:  3.  The  Indictment  In  this 
case  contained  two  counts,  each  count  charg- 
ing the  defendant  ^Ith  the  offense  of  murder 
In  the  first  degree.  The  proceedings  as 
mbown  by  the  record  were  in  an  things  reg- 
olar  and  without  error.  -  ^e  was  tried  under 


this  indictment,  and  was  convicted  of  tha 
offense  of  murder  in  the  second  degree,  the 
Jury  fixing  his  punishment  at  Imprisonmeat 
in  the  penitentiary  for  a  term  of  20  years. 
There  were  no  exceptions  reserved  to  tha 
oral  charge  of  the  court,  and  no  special 
charges  refused  to  defendant,  the  court  hav- 
ing marlied  the  word  "given"  on  each  of  the 
special  charges  requested  by  defendant. 

[1, 2]  Pending  the  entire  trial  only  one  ex- 
ception was  reserved  to  the  ruling  of  tha 
court  npon  the  admission  of  the  testimony. 
On  cross-examination  of  Betty  Bozeman, 
state's  witness,  the  witness'  testified  that 
"Hattie  (the  deceased)  had  nice  Clothes." 
He  counsel  for  defendant  then  asked  wit- 
ness, "Well,  she  was  wearing  better  clothes 
than  you  were?"  Whereupon  counsel  for 
the  state  objected  to  that  question,  and  the 
court  sustained  the  objection,  to  which  rul- 
ing the  defendant  excepted.  That  there  is 
no  merit  In  this  exception  Is  so  manlfeat  It 
needs  no  discussion.  The  matter  inquired 
about  was  absolutely  Immaterial  and  Irrel- 
evant, and  was  therefore  incompetent  More- 
over, the  question  clearly  called  for  a  con- 
clusion on  the  part  of  the  witness  as  to 
which  of  Vbe  two  woman  had  the  better 
clothes.  The  court  did  not  err  in  sustaining 
the  objection. 

The  record  Is  entirely  free  from  wror, 
and  the  judgment  of  conviction  In  the  drcalt 
court  Is  affirmed. 

Affirmed. 


CAMPBELL  V.  STATE. 


07  Ala.  App.  IM) 
(8  DIv.  699.) 


(Conrt  of  Appeals  of  Alabama.    April  20, 
1920.)  ■ 

Criminal  law  «s»260(l I)— Finding  on  oonfflat* 
ing  evldenoe  win  not  be  dlstHrtied. 
Where  a  criminal  prosecution  was  tried  to 
the  court,  the  fact  findings  on  conflicting  evi- 
dence will  not  be  disturbed. 

Appeal  from  OUrenlt  Oourt,  Madison  Coun- 
ty;   Robert  C.  Brickell,  Judge. 

Tom-  Campbell  was  convicted  of  violatinK 
the  prohibition  law,  and  ha  appeals.  Af> 
firmed. 

R.  B.  Smith,  of  Huntsville,  for  appellant 
J.  Q.  Smith,  Atty.  Goi.,  for  the  State. 

SAMFORD,  J.  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  Jury. 
The  only  exception  la  to  the  Judgment'  'The 
evidence  was  in  cmfllct,  and  we  see  no  rea- 
son for  disturbing  the  finding  of  the  court: 
The  judgment  is  affirmed. 

Afltnned. ''  •  •  ■  . 
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■UTAla.  AIW.M6) 

Ex  parte  FORBES.    (7  Div.  645.) 

(Court  of  App«alB  of  Alabama.    Feb.  8,  1020. 
Rehearing  Denied  April  6,  1920.) 

1.  Haii«a«  oorpiis  «:;?85(2)-r-Prlna  fade  ahow- 
Ing  of  legal  holding  of  petltlonar  at  reqoest 
of  Governor  of  other  state. 

Showing  by  return  of  writ  of  habeas  corpus 
supported  by  evidence  that  executive  authority 
of  Michigan  had  demanded  petitioner  as  a 
fugitive  from  justice  of  executive  authority  of 
Alabama,  with  copy  of  affidavit  before  proper 
magistrate  of  Blichlgan,  charging  petitioner  with 
felony,  certified  as  authentic  by  proper  offi- 
cials of  that  state,  and  warrant  of  Governor  of 
Alabama,  authorizing  petitioner's  arrest  ADd 
delivery  to  custody  of  agent  of  Governor  of 
Michigan,  made  a  prima  fade  case  petitioner 
was  legally  held. 

2.  Extradition  Qs^'SO— Person  must  have  been 
within  state  where  orime  oommltted;  "fugi- 
tive from  Justice." 

To  be  a  "fugitive  from  justice"  within  the 
law  of  rendition  of  criminals  from  one  state 
to  another,  a  person  must  have  been  actually 
witiiin  the  state  from  which  a  demand  for  liis 
surrender  comes  at  the  time  when  the  crime  is 
alleged  to  have  txen  oommitted. 

[Bd.  Note.— For  otkicr  definitions,  see  Words 
and,  Phrases,  First  and  Second  Series,  Fugi- 
tive from  Justice.] 

3.  Extnulltion  «i^30— Dopartora  from  state 
after  aet  la  fartheranee  of  criaia  svbsequant- 
iy  eonsummatad  a  flight. 

Where  petitioner  for  liabeas  corpus,  who 
abandoned  his  wife  and  family  in  Michigan,  fled 
in  furtherance  of  the  crime  of  abandonment 
subsequently  consummated,  it  was  a  flight  from 
justice,  rendering  him  liable  to  return  to  Michi- 
gan custody,  though  he  was  not  in  Michigan  at 
the  time  when  he  is  alleged  to  have  committed 
the  crime. 

4.  Habeas  corpus  «::^a(2)— Oaltt  or  Innooenoe 
of  petitioner  sought  to  be  extradited  not 
pMper  Inquiry. 

The  question  of  guilt  or  innocence  of  peti- 
tioner for  habjeas  corpus,  sought  to  be  returned 
to  J(he  custody  of  another  state,  as  tending  to 
disprove  bis  ffight  from  justice,  is  not  a  proper 
inquiry  in  the  case. 

Atipeal  from  Cirralt  Oonrt,  Calboan  Coon- 
ty;  Hugh  D.  Merrill,  Juigti. 

Petition  for  writ  of  liabeas  corptu  on  be- 
half of  Wteeley  Forbea.  From  judgment  deny- 
ing the  writ,  petitioner  appeals.    Affirmed. 

Certiorari  denied  86  South.  921. 

Harv^  A.  Fmerson,  of  Annlaton,  for  appel- 
lant 
J.  Q.  Smith,  Attjr.  Gen.,  for  appellee. 

.  SAMFORD,  J.  The  appellant  was  arrested 
In  CaU^onn  county,  Ala.,  on  the  26th  day  of 
July,  1819,  by  the  sheriff  on  the  warrant  of 
the  Governor  of  Alabama,  issued  on  the  26th 
day  of  Jniy,  1919,  in  compliance  with  the  rea- 


olaitioa  of  the  govenH»r  of  the  state  of 
Michigan,  charging  the  petitionee  wUh  being 
a  fugitive  from  jnstlce  from  the  state  of 
Michigan.  The  petitioner  on  the  same  day 
filed  bis -petition  addreaaed  to  Hon.  Hugji  D. 
Merrill,  judge  of  the  circuit  court  of  Calhoun 
county,  Ala.,  praying  the  iasaance  of  a  writ 
of  habeas  corpus  directed  to  the  ahertfl  of 
Calhoun  county,  and  commanding,  the  sheriff 
to  have  the  body  of  the  petitioner  before  the 
said  judge,  tpg^er  with  Uie  cause  of  his  de- 
tention. The  writ,  was  issued  on  July  26, 
1919.  The  petition  for  said  writ  contained 
a  prayer  for  the  dlsdiarge  of  the  petitioner, 
setting  forth  as  grounds  therefor  the  fid- 
lowing:  (X)  That  he  was  lUegally  and  un- 
lawfully restrained  of  his  liberty.  In  that  be 
was  not  a  fugitive  from  justice;  (2)  that  the 
court  having  issued  the  warrant  and  affidavit 
for  his  arrest  was  without  jurisdiction  to 
do  bo;  (3)  that  the  process  under  which  ne 
was  held  was  void  on  account  of  the  defects 
In  the  matter  therein  contained  or  In  the 
substance  thereof;  (4)  that  said  process  was 
issued  in  this  cause  imder  circumstances  not 
allowed  by  law ;  and  (6)  that  he  is  not  guilty 
of  the  offense  charged  against  him  in  said 
process,  and  liad  committed  no  such  offense 
in  the  state  of  Michigan. 

[1]  On  the  trial  of  this  cause  it  was  shown 
by  ,  the  return,  with  testimony  snfficiait  to 
establish  the  allegations  therein  made,  tliat 
the  executive  authority  of  tbe  state  of  Mich- 
igan bad  demanded  the  person  of  the  peti- 
tioner as  a  fugitive  from  Justice  of  the  ex- 
ecutive authority  of  the  state  of  Alabama,  to 
which  petitioner  is  alleged  to  have  fled,  and 
there  was  produced  a. copy  of  an  affidavit, 
made  before  a  proper  maglstxate  of  the  state 
of  Michigan,  diarglng  the  petitioner  with 
having  committed  a  felony,  certified  as  au- 
thentic by  the  proper  officials  of  the  state 
of  Michigan,  afid  also,  the  warrant  of  the 
Governor  of  the  state  of  Alabama,  anthorix- 
ing  the  arrest  of  petitioner  and  his  delivery 
to  the  custody  of  the  agent  of  the  Governor 
of  the  state  of  Michigan.  These  papers  were 
in  all  things  regular,  and  thereby  made  out 
a  prima  facie  case  that  the  person  was  legal- 
ly held.  Godwin  v.  State,  16  Ala.  App.  397, 
78  South.  313;  Mobr's  Case,  73  Ala.  503,  49 
Am.  Rep.  68 ;  Barriere  v.  State,  142  AU.  72, 
89  South.  55 ;  Slnglet0«  v.  State.  144  Ala.  104, 
42  South.  23. 

[2]  The  petitioner  does  not  deny  that  be 
is  the  identical  person  named  In  the  affidavit, 
and '  the  warrant  of  the  Governor,  bat  his 
contention  is  that  be  is  not  a  fugitive  from 
Justice,  for  that  the  affidavit  charges  that 
he  abandoned  his  family  in  the  state  of  Mich- 
igan on  the  22d  day  of  Oeoember,  1818,  wlien 
as  a  matter  of  fact  he  was  not  in  the  state 
of  Michigan  on  tliat  date,  liaving  left  on  tbe 
2lBt  of  December,  1918,  and  oome  to  the  state 
of  Alabama.    It  is  the  general  rule  tliat  to 
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be  a  fugitive  /roiB  Jiutlce  a  person  mnsthKre 
been  actually  wltlila  tbe  state  from  -which 
a  demand  for  hla  suzroader  comes  at  the 
time  at  whleh  the  said  crime  Is  aUcged  to 
have  been  committed.  Farr^-  v.  Hawleyi  78 
Conn.  150,  61  AU.  602,  70  U  B.  A.  686,  112 
Am.  8t  Rq?b  98,  3  Ann.  Gas.  874 ;  Uartman 
y.  AveUoe,  63  Ind.  344,  SO  Am.  Eep.  217 ;  Dcn- 
nlson  V.  Christian,  73.  Neb.  70B,  101  N.  W. 
1046,  U7  Am.  St  Rei>.  817. 

ui  However^  the  crime  with  whi<di  the 
petitioner  is  diarged  is  that  of -abandonment 
ot  his  family,  wUidi  is  continuing  in  its 
nature,  covering  a  period  not  barred  hr  the 
statate  of  llmttatlons,  and,  wUbre  the  d^inr- 
ture  from  the  jnilsdletion  after  the  cbmmls- 
fllon  of  an  act  in  furiAiierance  -of  a  c^ime 
sabseqaently  eonsnmmated,  it  is  a  flight  from 
Justice,  and  renders  tlte  fugitive  llaUe  ^to 
extradition.  Btrassfaeim  v..  Daily.  221  U.  S. 
280,  81  Sup.  Ct  558,  6S  L.  Ed.  785;  In  re 
Saltan.  116  K  O.  57,  20  S.  B.  875,  28  Xl  B.  A. 
204, 44  Am.  St  Bep.  483.      • 

[4]  The  petitioner  offered  certain  evidence 
which  ml^  be  available  to  faim  on  the  trial 
of  hia  case  in  the  state  of  Michigan  as  tend- 
ing to  prove  that  he  did  not  abandon  his  fam- 
ily, bat  that  l0<  not  a  proper  inqaity  in  this 
proceeding.  The  question  of  the  guilt  or 
innocence  of  the  petitioner,  as  itendlngto  dis- 
prove flight,  is  not  a  proper  inQulry  In  this 
case,  and  hence  the  trial  court  properly  ex- 
cluded the  tef^tlmony  offered. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  Judge  o£  the  dxcult  court  Is 
affirmed..  ,     , 

Affirmed.    „ 


<»  Ala.  Avf-  40O 

THOMPSON  V.  SOUTHERN  RY.  CO. 
(7  Olv.  568.) 

(Court  of  Appeals  of  Alabama.    Feb.  10,  1920. 
On  Rehearing,  April  6,  1920.) 

1.  New  trial  <S=»77(I>— Verdlot  not  set  aside, 
hecaase  of  amoant  of  rooovory,  exoept  where 
passion  or  prejudice  Is  shown. 

Verdlifts  of  Juries  should  not 'be  set  aside 
by  the  trial  court  ba  account  of  excessive  or 
inadequate  amount!  returned  as  damages,  un- 
less the  amounts  are  so  large  or  small  as  to 
carry  internal  evidence  of  intemperance  In  the 
minds  of  the  Jury. 

2.  Damages  «s>l3l(l)-43S0  not  excessive  for 
injury  to  baby. 

A  verdict  for  |360  for  Injuries  t«  an  infant 
in  arms,  that  was  struck  on  .the  arm  and  head 
by  the  descent  of  a  stop  gfate  at  a  railroad 
crowring,  the  arm  becoming  black  all  the  way  n^, 
and  the  hurt  on  the  head  being  slight,  the  baby 
«rying  and  giving  evidence  of  the  hurt  by 
screaming  for  several  hours,  was  not  so  large 
as  to  show  pasaion  or  prejudice  on  the  part  of 
the  Juxy,  and  the  court  erred  in  setting  it 
aside. 


3.  Appaat  told  error  «l3i>l080(l).-RsUiarfc  of 
oounssi  relative  to  pnnlshaont  of  raiirMd  n«t 
reversible  error. 
In  an  •action  for  iajuriea,  the  action  of  the 
court  in  oyerruling  defendant's  motion  to  ex- 
clude the  remark  of  plaintiff's  counsel,  in  his 
address  to  the  jury,  that  "if  there  is  any  way 
that  the  S.  Railway  can  be  punished,  except 
by  a  judgment  in  tliis  suit,  thea.jtklaintiff  is  will- 
ing that  the  verdict  shall  b«. for  the  defendant,'.' 
was  not  prejudicial  error,  where  at  the  time 
the  remark  was  made  there  was  a  count  before 
the  jury  charging  wanton  aegUgence,. 

Appeal  .from  Circuit  Ooort,  Oalhoun  Ooon- 
ty;.  Hn^  D.  MorriU,  Judga.  ... 

Action  by  Julia  B.  Tlibmi>80n,  by  next 
friend,  against  the  Southern  Hallway  Com- 
pany for  damages  for  personal  InJuriies. 
There  was  Judgment  for  plaintiff,  which  on 
motion  of  the  defendant  was  set  aside,  and' 
plaintiff  appeals.     Reversed   and  rendered. 

The  case  was  tried  on  jconnta  L  and  2  at 
the  complaint.  The  flrat  count  was  based  oo 
the  alleged  negligence  ct  the  defendant  in 
lowering  a  rail  gate  or  heavy  piece  of  timber 
in.  auch  a- negligent  mamier  as  to  cause  tlie 
same  to  strike  against  the  automobile  In 
which  plaintiff  .was  riding,  severely  bruis- 
iDg  and  injuring  the  plalutlXt.  Count  2  was 
based  on  the  v<u>ton  or  intentional ,  negli- 
gence of  the  defendant 

The  plaintiff  was  an  infiint,  and  was 
strod:  by  the  lowering  of  the  west  gate  as  the 
automoUIe  in  .whlcb  she  was  riding  was 
passing,  over  the  railroad  track.  It  appeared 
tliat  the  «titomo)>ile  vaatraveilng  from  the 
eaat  towards  the  wwt  along  a  street  crosainc 
the  railroad  track,  and  that  there  were  two 
guard  gates,  one  on  the  east  and  one  cm  the 
weet  side  of  the  tra<^  The  east  gate  was 
lowered  to. prevent  travel  going  west  from 
croaalBg  the  track  in  time  of  dttnger,  and  the 
wect  gate  was  lowered  to  preifeat  travel 
going  east  from  oroeaing  the  tradk  in  time 
of  idangor.  In  this  caae  it  seems  that  the 
autom<Alle  passed  the  east  gate  traveling 
west  crossed  the  tracks,  and  was  atruch  by  a 
lowering  of  the  west  gate,  Inflictiiag  the  In- 
juries complained  ct. 

Ross  Bladonon,  of  Anniston,  fOr  at>pellant. 
Knox,  Acker,  f>ix<m  &  Sterne^  of  Annia- 
ton,  for  appellee. 

8AMF0RD,  J.  !Pte  Jury,  on  the  facts,  aay 
that  the  damages  ,  to  which  plaintiff  is  en- 
titled are  $350.  The  Judge  trying  the  case  is 
of  the  opinion  that  the  case  presented  a 
jury  question,  but  Is  of  the  opinion  that  the 
amount  found  by  the  Jury  Is  excessive.  The 
question  is  thus  squarely  presented  to  this 
court  as  to  whether  the  finding  of  the  Jury 
as  to  the  amount  of  damages,  or  that  of  the 
trial  judge,  should  prevail^  as  Is  shown  by 
the  facts  in  this  case. 


»Far  aOar  caMi  •••  i 
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[1]  Mr.  Justice  Thomas,  in  the  case  of 
N.,  O:  ft  St  L.  Ry.  ▼.  Crosby,  184  Ala.  338 
et  seq.,  70  South.  7,  has  ably  discussed  and 
cited  the  authorltiee  bearing  on  this  ques- 
tion, and  we  are  content  to  rest  onr  conclu- 
sion on  the  opinion  in  that  case.  In  that 
case  it  was  said: 

"Had  the  court  given  the  affirmatiTe  charge 
at  the  request  of  the  defendant,  or  set  aside  the 
verdict  of  the  Jnry  because  contrary  co  tne  evi- 
dence. It  would  have  been  an  invasion  of  the 
province  of  the  joiy." 

In  the  Instant  case,  as  In  the  Crosby  Case, 
supra,  there  was  evidence  sufficient  to  submit 
the  question  of  recovery  and  the  amount  of 
damage  to  the  Jury.  The  court,  by  its  ruling 
on  the  motion  for  a  new  trial,  recognizes  the 
fairness  of  the  Jury  In  its  conclusion  that  the 
.plaintiff  was  entitled  to  a  recovery,  but  dis- 
agrees with  the  jury  as  to  the  proper  amount. 
Verdicts  of  Juries  should  not  be  set  aside  on 
account  of  excessive  or  inadequate  amounts 
returned  as-  damages,  unless  the  amounts 
are  so  large  or  small  as  to  carry  internal 
evidence  of  Intemperance  lo  the  mind  of  the 
}nry,  and  as  was  quoted  In  the  Crosby  Case 
with  approval: 

"It  [granting  a  new  trial]  is  by  no  means  to 
be  done' where  the  conrt  may  feel  that  if  they 
had  been  on  the  jury  they  woold  have  giten 
less  damages." 

No  mere  difference  of  opinion,  however 
decided,  Jnsttflee  an  taterference  with  the 
verdict  for  this  cause.  Kimball  t.  Bath,  38 
Me.  219,  61  Am.  Dec.  243;  GofBn  ▼.  CofBn,  4 
Mass.  1,  8  Am.  Dea  189. 

[2]  In  actions  sounding  In  damages  only, 
where  the  law  furnlsbes  no  legal  rule  for 
measuring  them,  the  amount  to  be  awarded 
rests  largely  In  the  discretion  of  the  Jury, 
and  unless,  as  we  have  said,  the  verdict  Is 
so  large  as  to  Indicate  that  it  was  sot  the 
calm  and  dispassionate  Judgment  of  the  jnry, 
their  verdict  is  conclusive,  and  will  not  be 
set  aside  as  excessive,  either  by  the  trial 
conrt  or  on  appeal.  Calmly  and  dispassion- 
ately fixing  the  amount  of  damage  from  the 
evldmce  Is  peculiarly  within  the  province  of 
the  Jury,  and  courts  wUl  be  very  cautious  In 
overturning  verdicts  on  this  ground.  In  this 
case  the  injury  was  to  an  Infant  In  arms. 
The  evidence  for  plaintiff  was  to  the  ^ect 
that  it  was  struck  on  the  arm  and  head  by 
the  descent  of  defendaiit's  stop  gate  at  a 
railroad  crossing;  tliat  the  arm  all  the  way 
up  became  black,  and  the  hurt  on  the  head 
was  slight;  that  .the  baby  cried  and  gave 
evidence  of  the  hnrt  by  screaming  for 
several  hours;  that  it  had  never  screamed 
that  way  before  or  since;  that  upon  examl- 
nati(Hi  it  was  found  that  the  baby  was  bruised 
on  the  head,  arm,  and  shoulder,  and  that  the 
bruises  remained  on  the  arm  for  two  weeks. 
The  Jury  returned  a  verdict  for  $350,  the 
ooart  set  the  verdict  aside  i>ecau8e  be  thoosht 


the  amount  should  not  have  exceeded  (75, 
and  the  plaintiff  declined  to  enter  a  re- 
mittitur to  meet  the  views  of  the  court  The. 
defendant's  testimony  tended  t»  show  that 
the  Injury  to  the  baby  was  not  so  severe^  but 
the  Jnry  evidently  accepted  the  testimony  of 
plaintUFs  witness.  Under  those  facts,  as 
applied  to  tbe  rules  above  set  ont,  we  are  of 
the  opinion  that  the  .ruling  of  the  court  on 
the  evidence  was  error.  O.  of  Oa.  By.  Co. 
V.  White,  176  Ala.  60, 56  South.  574;  YoUnde 
C.  ft  C.  Co.  V.  Norwood,  4  Ala.  App.  390,  S8 
South.  118;  BeUingrath  r.  Anderson  (Sup.y 
82  South.  22. 

[3]  The  action  of  Oie  ooort  in  overmling 
defendant's  motion  to  exdnde  the  remark  of 
plaintifTs  counsel  In  his  address  to  Oie  Jnry 
that,  "if  there  Is  any  way  that  the  Sonthai> 
Railway  can  be  punished,  except  by  a  Judg- 
ment In  this  suit,  then  plaintiff  Is  willing 
that  the  verdict  diall  be  for  tlie  defendant," 
was  not  prejudicial  error.  At  the  time  the 
remark  was  made,  th^e  was  a  count  before 
the  Jury   diarglng  wanton  negligence. 

The  court  erred  In  setting  aside  the  ver- 
dict and  granting  a  new  trial,  and  for  this 
error  the  Judgment  is  reversed,  and  a  Judg- 
ment will  here  be  rendered  for  tlie  appellant 
for  the  amount  Of  tbe  recoveiT. 

Revised  and  rendered. 

On  Behearlng. 

We  have  given  careful  consideration  to  the 
authorities  and  argument  presented  in  the 
several  briefs  filed  In  support  of  this  motion, 
and  those  contra,  with  a  view  to  the  an- 
nouncement of  a  ruling  that  wHI  not  in  any 
way  militate  against  or  be  In  conflict  with 
the  inherent  power  of  trial  Judges  to  set 
aside  verdicts  of  Juries  that  are  plainly  tb» 
result  of  passion,  prejudice^  or  other  Improp- 
er influence.  In  the  Interest  of  fairness  and 
Justice,  this  power  must  continue  in  trial 
courts,  and  we  take  occasion  here  to  adopt 
the  language  of  Chief  Justice  Stone  in  White 
V.  Blair,  96  Ala.  148,  10  South.  258: 

"We  hold  that  no  higher  duty  rests  on  a 
court  of  original  JnrisdictioB  than  to  assert 
his  manhood,  and  grant  or  refuse  to  grant  • 
new  trial  as  the  merits  of  the  controversy  may 
point  ont  his  doty." 

To  this  end,  appellate  courts  will  allow 
all  reasonable  presumptions  of  the  correct- 
ness of  his  judgment  Briel  v.  Kxch,  Bank. 
180  Ala.  576,  61  South.  277.  But  this  power 
Is  to  be  exercised  within  certain  defined 
limits  and  with  due  regard  to  the  importance 
of  verdicts  of  juries,  who  themselves  are 
acting  under  oath,  and  whose  findings  on 
the  facts,  when  not  affected  by  passion,  prej- 
udice^ or  other  improper  influence,  are  sn- 
perlor  to  that  of  the  trial  Judge.  To  permit 
a  trial  Judge  to  substitute  his  Judgment  on 
the  facts  for  that  of  the  jnry,  or  to  give  nn- 
dne  presumption  to  the  action  of  the  trial 
judge  ia  dealing  wltb  Terdicta,  would  min- 
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Imize  the  Jnry  system  rendered  Juries  ad- 
Tlsers  of  the  trial  judge  rather  than  a  posi- 
tive force  In  the  administration  of  Justice, 
and  would  be  "an  entering  wedge"  to  a  de- 
struction of  Jury  trials,  a  system  so  long 
held  to  be  one  of  the  most  sacred  rlj^ts  of 
the  Anglo-Saxon  race. 

In  the  Instant  case,  the  }ndg;e  was  not  of 
the  opinion  that  the  verdict  for  the  plaintiff 
was  contrary  to  the  weight  of  the  evidence. 
It  also  appears  he  would  not  have  disturbed 
the  verdict.  If  the  damages  assessed  had  not 
exceeded  $75.  The  verdict  being  for  $360, 
there  was  a  difference  between  the  Judge  and 
the  Jury  of  $2TS.  In  this  case  $75  would 
have  been  no  more  than  a  mere  nominal  re- 
covery. The  question  of  compensating  the 
plaintiff  for  the  Injury  was  for  the  Jury, 
whose  findings  ought  not  to  be  disturbed, 
unless  the  facts  and  drcumstancee  show  bias, 
passion,  or  prejudice.  There  Is  no  evidence 
ot  this  In  this  record,  unless  as  Is  contended, 
the  amount  of  the  verdict  Itself  discloses 
this  fact,  and  this  we  do  not  think  Is  the 
case  hera  Regardless  of  what  the  trial  Judge 
would  have  done,  If  he  had  constituted  a 
part  of  the  Jury,  we  do  not  think  the  verdict 
was  so  ezc^slve  as  to  authorise  a  Judgment 
setting  It  aside.  BeUlngrath  t.  'Anderson, 
mpra. 

The  appllcatkm  tor  a  rehearing  ia  denied. 

Application  denied. 


(17  Ate.  App.  tuft 

LARREN    V.   SPALDING    MFa    CO. 
(7  DIv.  602.) 

(Ooort  of  Appeals  of  Alabama.    Dec.  16,  1919. 
Behearing  Denied  Jan.  IS,  1920.) 

i.  Frand  <8=»I3(2)— Agent's  knowledge  of  fal> 

•Hy  of  represeatatlotts  essential  to  liability 

for  deceit 

Where  the  agent  of  defendant  to  sell  a 

baggy  made  representationa  in  good  faith,  not 

knowing  them  to  be  false,  and  believing  them 

to  be  true,  defendant  is  not  liable  to  plaintiff 

buyer  in  an  action  of  deceit 

2.  Principal  and  agent  «es>I48<3)— Buyer  who 
signed  order,  presnned  to  have  known  con- 
tents as  restricting  agent's  authority. 

Where  the  buyer  of  a  buggy,  who  knew  how 
to  read  and  write,  signed  order  therefor  stipu- 
lating against  extrinsic  agreements,  without 
any  miarepresentations  of  the  agent  as  to  its 
contents,  and  was  not  misled,  he  is  presumed 
to  have  known  its  contents,  and  is  bound 
therefer. 

3.  Prinolpal  and  agent  «=3l66(4)— No  ratlflca- 
tlon  of  agent's  fraud  without  knowledgs 
thereof. 

Letter^'  written  by  the  buyer  of  a  buggy 
and  received  by  the  seller,  some  three  or  four 
months  after  tiie  order  for  and  receipt  of  the 
buggy,  it. not.  being  shown  that  the. seller  had 


any  previous  knowledge  of  its  agenf s  fhmd  in 
making  misrepresentations,  did  not  amount  to  a 
ratification  thereof. 

4.  Prinolpal  and  agont  4=3166(4)— Nelthsr  re- 
ceipt nor  retention  of  prlos  ratified  agenfs 
fraud. 

Neither  the  reception  nor  retention  by  the 
seller  of  the  purchase  money  for  a  buggy  sold 
through  an  agent  worked  a  ratification,  or  in- 
volved the  seller  in  liability  for  the  frand  of 
the  agent  in  the  absence  of  knowledge  by  the 
seller  of  all  facts  and  drcnmstances. 

5.  Sales  4=9277— Warranty  of  buggy  construed  ^ 
as  whole. 

Written  warranty  of  a  buggy  sold  should 
have  been  construed  as  a  whole. 

6.  Sales  4=3286— Purchaser  who  failed  to  com- 
ply with  terms  of  warranty  cannot  hold  ssller 
thereto. 

Where  purchaser  failed  to  comply  with 
written  warranty  by  returning  defective  parts, 
freight  charges  prepaid,  he  cannot  hold  seller 
to  warranty,  which  must  be  taken  as  a  whole; 
general  warranty  that  buggy  was  to  be  free 
from,  defective  material  and  workmanship, 
though  good  as  such,  being  available  only  as 
agreed  to,  subject  to  condition  defective  parts 
should  be  returned  within  a  year. 

.^peal  from  Carcult  Ooort,  Cleburne  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Action  by  8.  P.  Larren  against  tb*  Spald- 
ing liannfiBcturlng  Company  for  breach  of 
contract  in  the  sale  of  a  buggy  and  for  deceit. 
From  a  Judgment  fbr  defendant,  i^alntitl 
appeals.    Affirmed. 

See,  also,  16  Ala.  App.  S50,  77  South.  971. 
The  second  count  of  the  complaint  la  as 
follows: 

"The  plaintiff  dslms  of  the  defendant  the  fur- 
ther sum  of  one  hundred  and  fifteen  dollars, 
damages  for  deceit  in  the  sale  of  a  buggy,  which 
the  defendant  at  the  time  of  the  sale  knew  to  . 
be  unsound,  or  could  have  known  it  by  the  ex- 
ercise of  reasonable  diligence." 

The  written  warranty  referred  to  In  tlie 
opinion  Is  as  follows: 

"We  hereby  guarantee  the  vehicle  delivered 
to  purchaser  as  per  receipt  on  the  reverse  side 
hereof  to  be  free  from  defective  material  or 
workmanship.  If  any  part  of  the  vehicle  above 
mentioned  shall  prove  defective  In  workman- 
ship, or  show  defective  materitd,  we  will  re- 
place such  part  promptly,  without  charge  upon 
its  return  to  us.  Parts  returned  for  repairs 
must  be  plainly  marked  with  name  of  sender 
and  P.  O.  address.  Freight  charges  must  be 
prepaid.  We  pay  return  charges  on  goods  re- 
turned for  repairs  or  exchange.  We  do  not 
pav  repair  hHU.  All  claims  under  this  guaran- 
ty, must  be  made  Immediately  after  breakage, 
and  full  statement  of  facts  sent  us. 

"(Hur  ongtomert  must  be  very  oareful  to  keep 
Urea  tight  on  icJlseb.  This  is  absolutely  nec- 
essary to  preserve  the  life  of  the  wheeL  Thiv 
guaranty  is  to  remain  in  force  for  a  period  ol 
one  year,  from  date  of  receipt  on  the  reverse 
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side'  hM«of,  and  to  transferable  only  on  notifi- 
eation  to  the  company.  Any  alterationa  or  ad- 
ditions to  this  gnaranty  will  not  be  binding  on 
us.     We  do  not  guarantee  rubber  tires. 

"Spalding  Mfg.  Co." 

S.  W.  Tate,  of  Annlston,  for  appellant 
Ross  Blackmon,  of  Annlston,  for  appellee. 

MBRRITT,  J.  [1]  It  would  serve  no  good 
purpose  to  enter  into  a  consideratioa  of  the 
sufficiency  of  count  2  of  tbe  complaint,  as  It 
.was  not  subjected  to  demurrer,  and  under 
the  view  ve  talce  of  tlie  facts  as  developed, 
tli«  evidence  was  Insufficient  to  sustain  the 
count  for  the  deceit  alleged  therein.  Tills 
count  was  based  on  the  alleged  fraud  and  de- 
celt  of  defendant's  agent  In  the  sale  of  a  bug- 
gy to  the  plaintiff.  The  plaintiff  and  his  wit- 
ness stated  that  it  was  true,  in  so  far  as  they 
knew,  that  the  defendant's  ag«it,  who  nego- 
tiated the  sale,  made  the  represeatations  con- 
cerning the  buggy  In  good  faith,  not  loiow- 
ing  such  represoitations  to  be  false,  and  be- 
lieving them  to  l>e  true.  In  actions  of  deceit, 
Icnowledge  of  die  falsehood  ccHistitutes  an 
essential  element  .Baiter  v.  Clarlc,  14  Ala. 
App.  154,  68  South.  693;  Kilby  Locomotive 
&  Macb.  Worlu  t.  Lac^  &  Son,  12  Ala.  App. 
464,  67  South.  754. 

Whatever  verbal  trade  or  understanding 
may  have  been  had  by  the  platntlft  and  de- 
fendant's agent  was  supposed  to  be'  em- 
braced in  the  written  order  dated  March  13, 
1916,  and  signed  by  the  plaintiff,  requesting 
the  defendant  to  slilp  him  the  buggy,  and  it 
is  expressly' stipulated  in  this  order: 

"Tbia  memorandum  contains  all  agreemeBts 
made  with  your  salesman.  This  sale  and  order 
are  not  subject  to  change  or  countermand." 

12]  There  Is  no  contenticm  that  the  plain- 
tiff was  Induced  to  sign  this  order  under  any 
misrepresentation  as  to  its  contents;  plain- 
tiff testified  that  he  could  read  and  write, 
and  this  was  shown  to  be  the  order  sent  to 
defendants,  and  the  one  upon  which  the  buggy 
was  shipped ;  that  he  was  not  misled.  It  is 
well  settled,  under  circumstances  lllce  these, 
that  "the  defendant  signed  the  contract  and 
must  be  presumed  to  have  known  Its '  con- 
tents." Fulton  V.  Sword  Medicine  Co.,  145 
Ala.  531.  40  South.  393;  Green  v.  UnevlUe 
Drug  Co.,  167  Ala.  872,  62  South.  438. 

[3,4]  It  was  not  shown  that  the  defend- 
ant's-agent  was  authorized  by  his  principal 
to  have  made  the  statements  claimed  by 
plaintiff  to  have  been  made  by  him,  and, 
should  It  be  considered  that  the  written  con- 
tract did  not  embody  all  the  terms  and  con- 
ditions thereof,  the  plaintiff  failed  to  show 
tbo  agent's  authority  to  bind  his  principal  In 
the  making  of  such  statements.  The  letters 
written  by  the  plaintiff  and  received  by  de- 
fendant some  3  or  4  months  after  the  order 
for  and  receipt  of  the  buggy.  It  not  being 


shown  that  defendant  had  any  previous 
knowledge  of  the  agent's  fraud,  did  not 
amount  to  a  ratification.  Neither  the  receiv- 
ing nor  retaining  of  the  purchase  money 
worked  a  ratification  nor  involved  the  prin- 
cipal in  liability  for  the  fraud  of  the  agent 
There  can  be  no  ratification  unless  there  Is  a 
previous  knowledge  of  all  the  facts  and  di^ 
cumstances  attending  the  act  to  lie  ratified. 
Herring  et  aL  v.  Skaggs,  73  Ala.  454.   . 

On  June  1,  1916,  plalntlS  wrote  his  first 
letter  to  defendant,  stating  that  "I  bought 
one  of  your  buggies  with  the  contract  that 
the  company  would  send  me  a  five-year  guar- 
anty." When  the  buggy  was  delivered  to 
plaintiff,  a  receipt  for  the  delivery  was 
signed  for  the  buggy  by  the  plaintiff,  and  the 
original  receipt  Is  attached  to  apptilanfs 
brief.  Thla  reoetpt  is  dated  Mandt  24,  1816| 
and  among  other  things  recites  that  the  bug- 
gy Is  received  in  good  oondUSon  and  1b  ac- 
cordance with  the  written  guaranty,  ex- 
pressed therein,  that  It  "is  to  r«nain  la  foil 
force  tor  a  period  <rf  one  year.'*  It  appears 
that,  aa  regards  the  time  limit  of  the  goax- 
anty,  while  the  plaintiff  now  contends  the 
agent  In  selllag  the  buggy  gnannteed  It  for 
five  yean,  that  the  written  recent  signed  by 
him  and  now  presented  In  original  fbrm  to 
the  court  for  inspection,  shows  a  guaranty 
for  only  one  year;  and  It  is  notloeabte  that  In 
each  of  plaintiff's  letteite  to  defendant  that 
he  nowhere  refers  to  the  written  receipt  be 
had  given  for  the  buggy  and  no  doubt  bad 
thai  in  his  possession. 

[i]  Count  8  was  for  breadi  of  warranty 
In  tlic  sale  of  the  bqggj.  To  recover  under 
this  count  it  was  necessary  lor  the  court  to 
construe  the  written  warranty  according  to 
plainttfTs  contention.  The  appellant's  con- 
tention is  that  the  words  of  the  receipt  "We 
liereby  goarantee  the  velUele  deUvered  to 
purchaser  as  per  the  receipt  on  the  adverse 
side  hareof  to  be  free  from  defective  mate- 
rial or  worlrmwnshtp,"  i  make  a  full  and  ooro- 
plete  warranty  within  themselves,  and  the 
appellees  ccmteud  that  the  paper  should  be 
construed  as  a  whole.  These  words  are  in 
the  receipt  given  by  plaintiff  at  the  time 
6f  the  delivery  of  the  buggy,  liearing  date 
March  24,  1916.  PartieB-  have  a  right  to  em- 
brace whatever  terms  or  conditions  they  may- 
see  fit  in  their  contracts,  and  It  was  within 
the  power  of  the  defendant  to  embody  In  the 
warranty  and  as  a  part  thereof  that  any  de- 
fective part  should  be  returned  to  it,  fright 
diarges  prepaid,  and  other  condltlona  there- 
in named.  The  written  warranty  ahoald 
have  been  construed  as  a  whole,  and  In  so 
doing  was  in  keying  with  the  dedsiona  of 
our  Supreme  Court  Brush  Klectiic  Ugbt 
&  Power  Od.  t.  City  Council.  114  Ala.  433.  21 
South.  860. 

[I]  It  seems  that  the  plaiatlfl  recognised 
his  duty  to  retom  the  defective  parta  of  the 
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bqgsy  M  provided  tat  In  ,U>e  waznnty,  for  be 
testiSed  tbat  lt9  put  the  wheeln  and  t«v  In 
the  depot  addressed  to  defendant,  but  did  not 
prq;wy  tbe  freU^t  or  fvlflU  otber  oondltions 
aa  required  In  the  warranty.  To  bold  tbe 
deteadant  ap  to  the  tanns  of  ttie  contract  it 
Vfaa  necessary  for  tbe  plaintiff  to  llTe  W  to 
tbem.  biauKil.  He  cannot  claim  tbe  benefits 
and  reject  tbe  burdens.  It  would  be  to  allow 
plaintiff  to  divide  tbe  contract,  accepting  tbe 
faToraMe  part  and  rejecting  tbe  ontaTOiable 
part. 

Tbe  general  warranty  that  tbe  buggy  was 
"to  be  free  from  defeetire  material  and  work- 
mansblp"  was  good  as  sucb,  but  was  avail- 
able only  In  fbe  way  and  manner  agreed  to 
In  the  receipt;  tbat  Is,  tbat  tbe  defeettve 
parts  should  be  returned,  freight  pr^Mlid, 
etc^  and  wlU^ln  one  year. 

So  conatming .  tbe  contract,  guaranty, 
order,  and  receipt  in  tbs  light  of  aU  tbe 
drcnmstanc^,  what  was  done^  said,  and  writ- 
ten, construing  the  papers  as  a  whole,  and 
giving  some  meaning  to  all  the  parts  there- 
of; and  ^eefclng^  ikrltbal  to  ascertain  tbe  Inten- 
tions of  both  parties,  we  are  to  the  conclu- 
sion (hat  the  judgment  of  the  trial  court  is 
free  from  error,  and  therefore  the  case  must 
be  affirmed. 

AlBnned. '  ' 
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(Geort  of  Appeals  of  Alabama.   Hay  1% 
1920.) 

Appeal  from  OlreUit  Oonrt,  Gallman  County; 
O.  ^e,  Judge. 

Jim  WnUams  waa  convicted  of  perjury,  and 
be  appeals.     Affirmed. 

The  perjury  is  alleged  to  have  been  committed 
by  defendant  as  a  witness  on  tbe  trial  of  Doyle 
Rooten,  who  was  charged  with  murder.  The 
stenographer's  official  notes  were'iised  as  evi- 
dence to  prove  the  testimony  of  the  defendant. 

The  defendant  was  indicted,  tried,  and  con- 
victed of  perjury,  and  from  the  judgment  he 
appeals. 

F.  B.  St.  John,  of  Cullman,  for  appellant. 
J.  Q.  Smith,  Atty.  GeSn  for  tha  Sute. 

SAMFORD,  J.  The  judgment  in  this  case  is 
affirmed  on  authority  of  Todd  v.  State,  U 
Ala.  App.  801,  60  South.  S26;  the  principle 
there  amionnced  being  here  reaffirmed,  and  tiie 
reasoning  here  adopted. 

On  the  evidence,  it  wac  a  question  for  the 
jury  to  say  whether  tbe  defendant  was  sworn  as 
a  witness  in  tiie  Hooten  Case.  Tbe  aiBrmattve 
charge  was  properly  refused. 

There  is  no  error  in  the  recotd,  and  the  Jadg- 
nwBt  is  affirmed, 

AfArmed. 
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OREEN  V.  LONOVILLE  LUMBER  CO. 
In  re  LONGVILLE  LUMBER  CO. 

-(Supreme  Court  of  Loaisimia.    May  81,  1920. 
BeheariDK  Denied  Jane  80,  1920.) 

(SvUahua  ty  Editorial  Btaf.) 

1  Logs  and  logolng  «=>3(9)— Deed  reserving 
timber  held  admissible  to  show  possession. 

Where  a  possesaor;  action  was  brought,  to- 
gether with  an  action  for  damages  for  .the  ralae 
of  standing  timber  cut  and  taken  by  defendant 
from  land  of  which  plaintiff  was  in  possession 
as  owner,  defendant  was  properly  permitted 
to  introduce  in  evidence  the  deed  by  which 
plaintiff's  mother  had  sold  him  the  land,  where 
the  deed  contained  a  reservation  of  the  timber 
stating  that  it  had  been  previously  sold,  to 
show  the  character  of  plaintiff's  poasesdon. 

2.  EJoctniMt  «=93— Petitory  action;  possesso- 
ry aotlon  maintainable  against  owner,  en> 
taring  to  out  ttaber  upon  own  land  occupied 
by  another. 

A  possessory  actiom  is  maintainable  against 
a  lumber  company  entering  upon  its  own  land 
to  fell  and  remove  the  timber  herefrom  while 
the  land  is  inclosed  in  the  fence  of  another  and 
occupied  by  him  as  owner. 

3.  Trespass  «=»47— Moasvra  of  damages  not 
value  of  property  taken  If  proporty  belongs 
to  trespasser. 

The  measure  of  damages  for  trespass  is 
not  the  value  of  property  taken  by  the  tres- 
passer, if  the  trespass  is  merely  technical,  and 
the  property  taken  actually  belongs  to  the  tres- 
passer. 

Certiorari  to  Conrt  of  Appeal,  Parish  of 
Beauregard. 

Action  by  William  B.  Oreen  against  the 
Longvllle  Lumber  Company.  Judgment  for 
plaintiff  was  affirmed  on  appeal  by  the  de- 
fendant to  the  Cotirt  of  Appeals,  and  the  de- 
fendant brings  certiorari.  Judgments  af- 
firmed in  part  and  annulled  in  part 

Eay  &  Plauche,  of  De  Ridder,  fbr  plaintiff. 

Pujo,  Liskow  Sc  Martin,  of  Hake  Charles, 
and  F.  XL  Powell,  of  De  Bidder,  for  defend- 
ant 

O'NIELIi,  J.  This  Is  a  possessory  action, 
together  with  an  action  for  damages,  that  Is, 
for  the  value  of  standing  timber  that  was 
cut  and  taken  by  defendant  from  land  of 
which  plaintiff  was  in  possession  as  owner. 
Judgment  was  rendered  in  favor  of  plaintiff, 
maintaining  his  right  of  possession,  enjoin- 
ing defeadant  not  to  interfere  therewith,  and 
condemning  defendant  to  pay  plaintiff  $1,- 
699.35,  the  value  of  the  timber  taken  fnnn 
the  land.  On  appeal  to  the  Court  of  Appeal, 
the  Judgment  was  affirmed.  The  case  is  tie- 
fore  us  on  writs  of  certiorari  and  review, 
issued  at  the  Instance  of  defendant 

The  facts  are  stated  in  the  opinion  of  the 


district  court  and  of  the  Court  of  Appeal, 
and  are  not  disputed.  Plaintiff  bought  from 
his  mother  a  tract  of  land,  a  part  bdng  in 
cultivation  and  a  part  being  in  a  pine  forest 
the  whole  being  described  as  the  S.  ^  of  S. 
E.  %  and  8.  E.  K  of  B.  W.  U  of  section  20, 
In  township  4  south,  ran^re  7  west  The 
tract  was  a  rectangular  flgnre,  measuring  a 
qtiarter  of  a  mile  on  its  east  line  and  on  its 
west  line,  and  three-quarters  of  a  mile  on 
Its  north  line  and  on  its  south  Unev  and  con- 
taining therefore  120  acres.  The  fence  sur- 
rounding the  land,  constmcted  partly  of 
hewn  rails  and  partly  of  barbed  wire,  went 
beyond  the  lines  and  embraced  a  part  of  the 
land  belonging  to  the  defendant  company, 
around  the  northwest  comer  of  the  tract 
bought  by  plaintiff.  Plaintiff's  mother  had 
sold  all  of  the  merchantable  pine  timber  <»t 
the  land  which  she  afterwards  sold  to  plain- 
tiff, and  the  deed  by  which  plaintiff  bought 
the  tract  of  120  acres  contained  an  express 
reservation  of  "all  merchantable  pine  tim- 
ber, It  being  previously  sold." 

The  residence,  supposed  to  be  <»  the  land 
bought  by  plaintiff  and  actually  Included  in 
his  f enoe,  was  in  fact  above  the  interior  sec- 
tion line,  very  near  the  linOk  bot  on  defend- 
ant's land. 

When  defendant  vras  felling  the  timber  on 
the  company's  land,  adjacent  to  plaintUTs 
land,  a  representative  of  the  company  show- 
ed plaintiff  a  survey  of  the  line  of  his  fence, 
disclosing  tliat  he  was  occupying  a  part  of 
the  company's  land.  Plaintiff  did  not  ex- 
pressly acknowledge  that  his  fence  was  not 
on  the  line,  but  tben  appears  to  have  been 
no  dispute  abont  It  Having  die  ri^t  to 
fell  and  remove  the  timber  on  the  company's 
land,  defendant  went  upon  the  land  embrac- 
ed vrithln  plalntifTs  fence  and  felled  and  re- 
moved the  timber.  Whereupon  plaintiff  Insti- 
tuted this  possessory  action  and  action  for 
trespass  and  for  damages. 

[1]  On  the  trial  of  the  case,  defendant  In- 
troduced in  evidence  the  deed  by  which  plaln^ 
tiCfs  mother  had  sold  him  the  land.  Hie  evi- 
dence was  objected  to  by  plaintiff's  coonsel. 
on  the  ground  that  his  title  was  not  at  issue. 
The  district  Judge  overruled  the  objectlmi, 
and  admitted  the  deed  in  evidmce  for  the 
purpoie,  as  the  Judge  said,  of  showing  the 
character  of  plaintiff's  possession.  The 
Court  of  Appeal  ruled  that  the  deed  dioold 
not  have  been  admitted  in  evidence.  Oar 
<9lnlon  is  that  the  deed  was  admissible  Cor 
the  purpose  stated  by  the  district  Judge.  It 
showed  that  defendant's  felling  and  taking 
away  the  timber,  whether  with  or  without 
due  process  of  law,  was  pursuant  to  a  legal 
right;  for  the  deed  showed,  and  It  Is  not 
seriously  disputed,  that  plaintiff  was  not  In 
possession  as  owner  of  any  merchantable 
timber.  In  a  slmUar  case,  Qrry  v.  Edgar 
Lumber  Co.,  138  La.  906,  70  South.  877,  where 
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t  a  tract  of  timber  land  had  sold 

timber  to  the  lumber  company, 

>.>'.  deed  had  been  recorded,  sold 

Ni>  '  any  express  reservation,  to 

actual   possession   of   the 

land,  It  was  held  that 

the  land  was  not  pos^ 

^V  It,  and  that  he  conld 

'  action  against  the 
<ipon  his  land  and 
:  liber. 
it>nt    is — and   It   Is 
i>  is  founded  the  Jndg- 
t  court  and  of  the  Court 
.  the  defendant  company  had 
liter  upon  Its  own  land  and  fell 
ve  the  timber  therefrom,  while  the 
•vas  Inclosed  In  plaintiff's  fence  and  oc- 
.led  by  him  as  owner.    Technically,  that 
is  true;    and  for  that  reason  the  possessory 
action  was  properly  sustained,  so  as  to  com- 
pel the  defendant  company,  either  to  respect 
plaintiff's  possession  or  to  resort  to  a  peti- 
tory action  or  an  action  of  boundary.    But 
this  suit  Is  not  merdy  a  possessory  action. 
It  is  also  a  suit  for  damages  for  trespasa 
The  measure  of  damages  for  trespass  is  not 
the  Talue  of  property  taken  by  the  trespasser, 
If  the  property  so  taken  actually  belonged  to 
the  trespasser.    Plaintiff  did  not  dalm  or  at- 
tempt to  prore  any  other  element  of  damage. 
So  far  as  the  Judgment  of  the  district  court 
and  of  the  Court  of  Appeal  condemns  the  de- 
feadant  company  to  pay  idalntiff  the  ralue 
of  the  timber  which,  the  evidence  shows,  be- 
■  longed   to   the   company,   the   Judgment   Is 
wrong  and  should  be  annulled. 

The  view  which  we  take  of  this  case  la  not 
tauxmslstent  with  the  decision  that  was  ren- 
dered In  Smith  T.  Orant  Timber  Co.,  180  La. 
474,  68  South.  163.  There  the  plaintiff  was 
in  possession  as  owner  of  both  the  land  and 
the  timber.  Here  the  plaintiff  Is  not  in  pos- 
session as  owner  of  any  timber.  The  deed 
under  whldi  he  possesses  the  land  within 
his  fence  contains  an  acknowledgment  that 
some  one  else  has  the  right  of  possession  of  all 
of  the  merchantable  timber  on  the  land  bought 
by  plaintiff.  The  deed  was  therefore  admis- 
sible is  evidence  to  show  that  plaintiff  did 
not  possess  the  timber  as  owner.  It  would  be 
anomalous  to  hold  that  this  case  is  not  gov- 
erned by  the  doctrine  of  Gray  v.  Edgar  Lum- 
ber Co.,  supra,  merely  because  in  this  case 
plaintiff  had  possessl<H)  as  owner  of  more 
land  than  his  deed  called  tat.  He  had  not 
possession  as  owner  of  any  merchantable 
pine  timber  on  the  land  that  he  occupied  as 
owner,  because  his  deed  contained  a  denial 
that  his  possession  was  as  owner  of  any  such 
timber. 

In  the  exercise  of  our  discretion  with  re- 
gard to  the  taxing  of  costs  of  court,  we  have 


concluded  that  the  defendant  should  pay  the 
costs  of  this  proceeding. 

The  Judgment  of  the  district  court  and  of 
the  Court  of  Appeal  Is  afBrmed  in  so  far  as 
it  recognizes  plaintiff's  right  to  remain  un- 
disturbed in  his  possession  of  the  land  em- 
braced within  his  fence,  unless  and  until  It 
should  be  decreed  otherwise  in  a  i)etltory  ac- 
tion or  an  action  of  boundary.  The  Judg- 
ment, condemning  defendant  to  pay  to  plain- 
tiff the  value'  of  the  timber  taken  from  the 
land  in  question,  Is  annulled.  The  defendant 
cinnpany  Is  to  pay  all  court  costs. 
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BALLARD,  Tax  Collector,  v.  HAMMOND 

COCA-COLA  BOTTLINQ  CO., 

Limited. 

(Supreme  Court  ct  IjoaJslana.    June  12,  1820.) 

(Sfllatiu  Iv  BditorM  Btaff.) 

Licenses  4=>I9(4)— Compasy  a  "mannfaotnr* 
•r"  of  soft  drinks  exempt  from  lloeose  tax. 
Company  which  bought  coca-cola  syrup  in 
crude  form,  to  which  it  added  water,  gas,  and 
sugar,  then  dtric  add,  or  fruit  add,  extract, 
vegetable  or  fruit  color,  making  finished  prod- 
nets  which  are  known  on  the  market  as  bottled 
soda  water  and  coca-eola  held  a  manufacturer 
of,  and  not  a  wholesale  dealer  in,  sudi  drinks, 
exempt  from  payment  of  license  tax  under 
Const,  art.  228. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Manu- 
facturer.] 

Appeal  from  Olty  Court  of  Hammond ;  'B. 
O.  Himgate,  Judge. 

Suit  by  John  A.  Ballard,  Tax  Collector, 
against  the  Hammond  Coca-Cola  Bottling 
Company,  Limited.  From  Judgment  for  de- 
fendant, plalnUfl  appeals.    Affirmed. 

Clay  Gnilott,  of  Amite,  for  appellant. 
Robert   W.   McGdiee,  of  Hammond,  and 
John  May,  of  New  Orleans,  for  appdlee. 

SOMMIIBVILLE,  J.  The  state  sued  de- 
fendant for  a  license  tax  for  the  year  1919 
for  selling  coca-cola,  pop,  soda  water,  and 
other  light  and  similar  soft  drinks  at  whole- 
sale in  the  town  of  Hammcmd  during  said 
year. 

Defendant  answered  that  It  was  a  manu* 
facturer,  and  not  a  wholesale  dealer,  and 
that  it  was  exempt  from  the  payment  of 
a  license  tax  under  article  229  of  the  Constitu- 
tion, which  exempted  all  manofacCnters  from 
the  payment  of  license  taxes  except  tliose  of 
dIstiUed,  alcoholic,  or  malt  liquors,  tsbacoe, 
cigars,  cotton  seed  oil. 
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There  waa  Judgment  for  defendant  and 
plaintiff  haa  appealed. 

Tltere  ia  found  In  the  record  a  atatement 
of  facta,  testified  to  by  the  secretary  of  tlia 
defendant  cmnpany.   He  said: 

"We  bny  standard  grannlated  sngar,  make 
It  into  syrup,  add  dtrie  add,  or  fmit  add,  ex- 
tract, vegetable  or  fmit  color  to  the  symp, 
Asking  a  finished  product.  Then  throngh  the 
Miachines  throw  an  ounce  of  finished  syrup  to 
each  bottle,  to  which  is  sdded  S%  ounces  of 
«srbonated  water,  making  a  total  of  d^  ounces. 
The  bottles  are  then  capped  and  crowned  by 
the  same  machine.  The  carbonated  water  is 
obtained  by  taking  dty  water  to  which  is  sdded 
carbonated  liquid  gas  which  is  thoroughly  mix- 
ed with  the  water  in  a  carbonator  or  machine 
made  for  that  purpose.  The  product  is  called 
bottled  soda  water,  consistiJW  of  sll  different 
flsTors,  strawberry,  lemon,  cream,  peach,  sar- 
sapaiiOa,  oraage,  etc.  In  our  oiwn  factory  all 
the  crude  ingredients  are  converted  into  the 
Tsrious  products.  We  buy  the  ingredients,  cit- 
ric add,  sugar,  extract,  add  fruit  or  vegetable 
c^oi&g,  carbonated  liquid  gas,  crowns,  and 
the  water  we  buy  also.  We  dispose  of  the  fin- 
ished product  by  selling  not  less  than  two  cases 
to, a  merchant,  each  case  containing  21  bottles. 
Goca-cola  syrup  is  purchased  in  crude  form,  to 
which  is  added  water  and  gas,  making  a  finished 
product" 

It  would  appear  from  the  statement  of  facta 
that  bottled  soda  water  and  coca-cola  are  the 
only  preparations  sold  by  the  defendant  com- 
pany, and,  further,  that  soda  water  and  coca- 
cola  are  manufactured  articles,  under  the 
definition  heretofore  given  by  this  court 

The  only  question  In  ^  caae  is  whether 
bottled  soda  water  and  coca-oola.  Are  manu- 
factured beverages  or  not  when  manufactor' 
ed  on  a  large  scale.  In  the  case  of  City  of 
New  Orleans  v.  LeBlanc,  84  La.  Ann.  696, 
where  defendant  was  sued  for  lloenae  as  a 
retail  dealer,  and  he  set  up  the  defense  that 
he  was  a  manufacturer  of  articles  of  wood 
— In  other  words,  a  copper — ^It  was  said: 

"▲  manufacturer  is  not  one  who  crestes 
out  of  nothing,  for  that  surpasses  human  pow- 
er; neither  is  he  one  who  produces  a  new 
artlde  out  of  materials  entirely  rsw.  Hs  is 
one  who  gives  new  shapes,  new  qualities,  new 
combinationB  to  mstter  which  has  already  gone 
through  some  artifldal  process.  A  shoemaker 
is  none  the  less  a  manu&ctorer  because  ^e 
does  not  also  tan  leather;  the  tanner  is  none 
the  less  a  manufacturer  of  leather  because  he 
does  not  breed  and  raise  the  bullocks  from 
which  the  raw  hides  are  taken.  The  tanner 
makes  leather  to  sell,  but  does  not  buy  hides 
to  sell  again.  He  priodoces  the  article  of  the 
leather  and  depends  for  his  profit  upon  ths 
labor  which  be  bestows  nptm  the  raw  materiaL" 

In  the  first  case  defendant  buya  coca-cola 
•yrup  in  crude  form  to  which  it  adds  water, 
gas,  and  sugar,  then  citric  add,  or  fruit  add, 
extract  vegetable  or  fruit  color,  making  fin- 


ished products,  whicb  are  known  on  ths 
market  as  bottled  soda  water  and  coca-cola. 

The  ooort  haa  held  at  Tarious  times  that 
the  following  were  exempt  from  the  payment 
of  license  taxation  because  they  were  manu- 
facturers: Bice  mlUers  (City  of  New  Orleans 
V.  Ernst  36  La.  Ann.  746) ;  the  publisher  of 
a  newspaper  (State  v.  Duprft,  42  La.  Ann.  501, 
7  South.  727) :  a  biscuit  manufacturer  (State 
v.  American  Biscuit  Mfg.  Co.,  47  La.  Ann. 
160,  16  South.  760) ;  the  sawing  of  logs  into 
different  kinds  and  qualities  (State  v.  WH- 
berf  s  Sons  Lumber  &  Shingle  Co.,  51  La.  Ann. 
1223,  26  South.  106);  and  sugar  refining 
(State  V.  American  Sugar  Beflning  Co^  106 
La.  603,  32  South.  965). 

There  is  no  difficult  in  sustaining  defend- 
ant'a  contention  that  it  Is  a  manufacturer, 
and  that  It  is  exempt  from  license  taxation. 

The  Judgment  appealed  from  Is  affirmed. 


(U7La.ao 


No.  23824. 


BALLARD,  Ex  Ofllcio  Tax  Collsetor,  v. 

KENTWOOO  ICE  MFQ.  &  BOT. 

TLINQ  WORKS,  Urnltsd. 

(Supreme  Court  of  Louisiana.    June  12,  ISSO.) 

fiByUokas  hp  aiUorUl  Btrng.) 

Uoensss  «=>I9(4)— Compaay  a  "naaBfaetar* 
sr"  oxenpt  fraai  llesnso  tax. 
Company  whidi  made  and  sold  ke,  mesl, 
lea  cresm,  soda  water,  and  pop,  and  converted 
hoga  into  pork  prodnctSi  MA  a  mannfactorer 
of  all  such  products  or  articles,  exempt  from 
payment  of  a  license  tsx  for  making  and  selling 
same  at  retail  under  Const  art  229,  milk  cans 
sold  by  it  being  few,  and  sales  mere  inddeats 
of  busineis. 

tBd.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mannfsc- 
torer.] 

Appeal  from  First  Justice's  Court  Parish 
of  Tangipahoa ;  O.  D.  Strickland,  Justice  of 
the  Peace. 

Suit  by  John  A.  Ballard,  ex  officio  Tkx 
(Collector  of  the  Parish  of  Tangipahoa, 
against  the  Kentwood  Ice  Manufacturing  ft 
Bottling  Works,  limited.  From  Jodgmcnt 
for  defendant  plaintiff  appeals.    Affirmed. 

(3ay  Blliott  of  Amite,  for  appellant 
B.,  a  ft  S.  Beld,  of  Amite^  tor  wpellee. 

SOMMEBYILUB,  J.  TIm  atate  sued  for  a 
license  in  the  sum  of  ISO,  alleged  to  be  due 
by  defendant  for  carrying  on  the  bnslneea  of 
a  retail  merchant  selling  ice,  meal,  lard, 
butter,  bacMi,  hams,  meat,  ice  cream,  milk 
cans,  and  other  artidea  during  the  year  1918. 

The  defendant  answered  that  It  waa  a 
manufacturer  of  the  several  artldee  named, 
except  milk  cana,  and  that  it  was  exempt 
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ttom  tbe  payment  of  license  taxes  under  ar- 
ticle 229  of  tbe  OonstitiiUon. 

There  was  Judgment  In  favor  of  defend- 
ant, and  plaintiff  bas  appealed. 

Tbe  case  was  tried  on  a  statement  of 
facts  sworn  to  by  tbe  president  of  tbe  de- 
fendant company  to  tbe  following  effect: 

"Tbat  tbe  ice  that,  the  Kentwood  Hanafactnr- 
ing  &  Bottling  Works,  limited,  sells  is  the  ioe 
which  it  manniactures;  that  he  bays  com, 
which  he  grinds  into  meal,  and  sells  the  meal; 
that  he  bays  hogs,  tnannfSctnres  them  into  lard, 
ham  and  bacon,  and  pickled  meats,  and  sells 
same;  that  he  buys  milk  and  makes  ice  cream, 
and  sells  same;  he  buys  cream  and  makes  but- 
ter, and  sells  the  batter;  he  makes  and  sells 
pop;  tbat  ■defendant  fnnishes  to  its  customers 
oocasionally  old  and  new  milk  cans  and  charges 
for  same;  the  witness  estimates  the  gross 
sales  of  the  company  at  between  $30,000  and 
$35,000;  *  *  *  I  am  president  and  general 
manager  of  the  defendant  company;  that  the 
following  processes  are  necessary  in  the  man- 
ufacture of  ice: 

"Power  engines,  compresses,  rdxAer,  eon- 
denser,  for  both  water  and  ammonia,  steel  ice 
tanks,  ice  cans,  pumps,  ammonia  coils,  and  in- 
numerable other  equipments  and  devices  for 
handling  same. 

"Water  is  first  pumped  from  the  wells  to 
the  boiler  and  made  into  steam.  This  steam, 
after  working  the  engines,  is  condensed  back 
Into  water,  then  reboiled  to  eliminate  the  air, 
then  cooled  and  filtered,  then  placed  into  a 
tank  where  it  is  brought  down  to  a  lower  degree 
of  temperature,  then  drawn  off  into  ice  cans 
which  are  placed  in  the  freezing  tanks.  This 
freezing  tank  contains  brine  which  is  brought 
down  to  a  temperature  of  12  to  16  degrees 
Fahrenheit  by  the  expansion  of  ammonia  pass- 
ing through  the  coils  of  pipes  in  the  tsnk  which 
causes  tbe  brine  to  freeze  the  water  placed  in 
the  ice  cans.  These  cans,  oontaining  300 
pounds  of  water,  are  required  to  remain  in  the 
tank  4S  hours  before  becoming  a  solid  block  of 
ice  in  the  tank.  This  plant  is  a  26-ton  ioe 
plant,  and  cost  $25,000  or  $30,000. 

"Meal  is  made  from  com  ground  in  a  gristmill 
and  bolted. 

"Lard  is  made  by  cooking  the  fat  of  hogs. 
Tbe  grease  is  then  darifled  and  strained. 

"Butter  is  the  manofactnred  product  of 
cream,  consisting  of  butter  fait  obtained  from 
cream,  84  per  cent,  butter  fat,  16  per  cent, 
moisture,  and  salt 

"Ham,  bacon,  and  meat  are  the  products  of 
the  hog,  prepared  by  packing  and  smoking. 

"Ice  cream  is  the  finished  product  of  mflk 
■with  added  fmits  or  flavors;  said  mixture  oon- 
taijdng  10  per  cent  butter  fat  and  frozen. 

"Soda  water  and  pop  are  carbonated  water 
flavored  Mritb  fmits  and  other  flavoring,  sweet- 
ened with  sngar. 


"The  power  which  operates  the  ice  plant 
operates  the  other  plants.  The  machinery  and 
equipment  used  is  al)  the  other  plants,  ioe 
plant  excepted  amounts  to  about  $25,000. 

"Defendant  owns  and  operates  no  establish- 
ment outside  of  its  factory,  and  does  not  sell 
for  consumption  <m  the  premises.  Defendant 
employs  on  the  plant  16  or  20  men." 

In  title  case  No.  23,823,  John  A.  BaUard. 
Tax  Collector,  v.  Hammond  COca-C<^  Bot- 
tling Co.,  Ltd.,  86  South.  507,  which  was  to- 
day decided,  It  was  held  that  bottled  soda 
water  and  coca-cola  were  manufactured  ap- 
tldes,  and  therefore  exempt  from  license 
taxation. 

It  will  be  unnecessary  to  repeat  here  tbe 
deflnltlon  therein  given,  and  copied  from  a 
former  opinion  of  tbe  court,  of  a  manu- 
facturer. According  to  evidence  herein,  ice 
is  surely  a  manufactured  article;  and  the 
manufacturer  thereof  la  exempt  from  license 
taxation. 

A  miller  grinding  com  and  making  it  into 
meal  is  also  a  manufacturer,  and  exempt 
under  the  decision  of  this  court  in  the  case 
of  Oity  of  New  Orleans  v.  IDiast,  a  rloe  mill- 
er, 35  La.  Ann.  746.    ' 

The  method  of  converting  hogs  into  lard, 
ham,  bacon,  and  salted  meat  by  packing  and 
wrnoklnfc  as  described  by  defendant,  makes 
defendant  a  manufacturer  tltereoC.  It  gives 
to  the  hog  new  qualities  and  new  combina- 
tions after  going  through  some  artificial  pro- 
Ice  cream,  manufactured  on  the  scale  as 
the  evidence  shows  defendant  to  manufac- 
ture same,  has  been  decided  to  be  a  man- 
ufactured article.  In  re  Brown,  140  La.  &3S, 
74  South.  263. 

Soda  water  and  pop,  when  mannfactared 
on  the  same  large  scale  as  before  indicated, 
has  been  this  day  decided,  when  in  the  forms 
of  bottled  soda  water  and  coca-cola,  to  be 
manufactured  articles.  See,  also.  State  v. 
TIchanor,  118  La.  686^  43  Boath.  277. 

The  evidence  sho#s  defendant  to  be  a 
mantifactnrer  of  all  the  articles  mentioned 
in  plalntUTs  rule;  and  it  Is  therefore  ex- 
empt from  the  paymoit  of  a  license  tax  for 
making  and  selling  same  at  retail 

The  milk  cans  sold  by  defendant  were  few 
In  number,  and  were  sold  only  to  customers 
to  deliver  milk  In  to  defendant  Such  sales 
were  mere  Incidents  of  the  business;  and 
defendant  cannot  be  held  to  have  been  en- 
gaged In  retailing  milk  can& 

The  Judgment  appealed  from  la  affirmed. 
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No.   22724. 


LACOUR  et  al.  v.  NATIONAL  SURETY  CO. 
OF  NEW  YORK. 

(Supreme  Coart  of  Lonitdaii*.    May  SI,  1820.) 
BehearinK  Denied  Jane  80,  1920.) 

(Byllaitu  by  Editorial  Staff.) 

1.  Notaries  (3=9l  I— Surety  liable  for  notary** 
fraud  aa  aoent,  coverod  ap  by  falao  offlirial 
act. 

Where  a  notary  public  wsa  intrusted  with 
securities,  and  committed  fraud  wliile  acting  as 
agent,  and  in  his  official  capacity  as  notary  cov- 
ered up  the  fraud  by  false  notarial  acts,  it 
cannot  be  said  that  the  loss  occurred  upon  de- 
posit of  the  securities  with  the  notary,  and  be- 
fore his  fraudulent  official  act,  and  the  notary's 
surety  is  liable. 

2.  Notaries  ®=>ll— Suretlea  liable  for  wrongful 
acts  toward  regular  employer. 

The  fact  that  a  notary  public  was  regularly 
employed  by  a  society  did  not  deprive  him  of 
his  official  notary  character  or  make  hin>  an 
individual  or  personal  employ^  of  society  so  as 
to  release  his  surety  on  a  bond  given  under 
Ber.  St  1870,  {  2508,  as  amended  by  Act  No. 
42  of  1880,  Act  No.  138  of  1890,  and  Act  No. 
187  of  1902,  for  faithful  performance  of  nota- 
rial duties. 

3.  Notarlos  «=al  I— Petition  against  bondsmen 
hold  to  state  eanse  of  aotlon  for  defraading 
In  offlolal  oa^aolty. 

In  an  action  on  a  notary's  bond  for  his 
frauds  as  agent  covered  up  by  his  notarial  acts, 
an  argument  that  he  could  not  have  defrauded 
or  deceived  his  employer  in  the  manner  al- 
leged, because,  in  making  loans  the  employer  in- 
variably took  title  from  the  borrower  and  im- 
mediately resold  the  property  to  him,  of  which 
employer's  officers  would  have  notice,  while 
pertinent  on  the  facts,  is  not  applicable  to  an 
exception  of  no  cause  of  action,  since  he  may 
as  well  have  defrauded  in  that  way  as  by  pre- 
tending to  have  pasaed  an  act  of  mortgage 
only. 

4.  Umltatlon  ot  aotlont  «3»22(8)— Prosorip- 
tion  on  opnn  nooointn  and  ono  year  pre- 
sorlptlon  held  not  applicable  to  aotlon  en  no- 
tary's bond. 

Neither  the  preacription'  of  three  years, 
which  appUea  to  an  open  account,  nor  the  pre- 
scription of  one  year,  apply  to  an  action  ex 
contractu  against  a  notary  public's  surety  for 
official  misconduct. 

Monroe,  O.  J.,  dissenting. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   George  H.  ThSard,  Judge. 

Suit  by  Arthur  B.  Lacour  and  others,  liq- 
uidators of  the  Prudential  Savings  &  Honfe- 
Btead  Society,  against  the  National  Surety 
Company  of  New  Tork.  From  a  Judgment 
dismissing  the  salt,  the  plaintiffs  appeal. 
Judgment  annulled,  exception  of  no  cause  of 
action  and  pleas  of  prescription  of  one  year 


and    three   years   oyermled,   and   eaae  re- 
manded. 

V.  Marlnoni,  Jr.,  and  F..  Blvers  Blchard- 
son,  both  of  New  Orleans,  for  appellanta. 

Grant  ft  Grant,  of  New  Orleans,  for  nvpA- 
lee. 

O'NIHiliL,  J.  PlalntUrs,  llqnldators  ei  the 
Pradentlal  Savings  ft  Homestead  Society,  ap- 
peal from  a  judgment  dismissing  their  suit 
for  $10,000  Indemnity  on  a  bond  of  a  notary 
pnbllc  on  which  the  defendant  company  was 
surety.  The  suit  was  dismissed  oa  an  re- 
ception of  no  cau.se  of  action;  the  defend- 
ant's contention  being  that  the  losses  alleged 
to  have  been  sustained  by  the  homestead  so- 
ciety, if  such  losses  were  incorred,  did  not 
result  from  any  official  mlsccmduct  of  the  no- 
tary public,  but  resulted  from  acts  of  forgery 
and  embezzlement  on  his  part 

The  allegations  of  the  petition,  so  far  as 
they  are  pertinent  to  the  question  whether 
plalntifCs  have  alleged  a  cause  of  action,  are 
as  follows,  viz: 

"(2)  On  the  Ist  day  of  April.  1909,  the  ssid 
National  Surety  Company  of  New  York,  thea 
as  now  doing  busuaess  in  this  state  under  the 
laws  thereof  in  reference  to  surety  companiei 
made  and  provided,  became  the  surety  for  pay 
of  one  Thomas  D.  Flynn,  then  a  notary  public 
of  this  city,  in  which  bond  the  said  snretj 
company  bound  itself  in  solido  with  the  said 
Thomas  D.  Flynn  to  the  extent  of  110,000  that 
the  said  Thomas  D.  Flynn  should  faithfully 
and  Impartially  perform  and  discharge  all  the 
duties  incumbent  upon  him  as  a  notary  public 
of  the  parish  of  Orleans,  and  In  accordance  vitli 
the  laws  of  the  state  of  Louisiana,  whidi  pro- 
vide that  such  bond  shall  secure  all  personi 
who  may  employ  such  notary  public  in  his  nid 
profession,  all  as  will  more  fully  and  at  large 
appear  by  reference  to  a  duly  certified  copy  of 
the  said  notarial  bond  of  the  aaid  Thomas  D. 
Flynn,  signed  as  surety  by  the  National  Surety 
Company  of  New  Tork,  hereto  annexed  and 
made  part  hereof  and  marked  Exhibit  A. 

"(3)  That  the  said  Prudential  Saving*  ft 
Homestead  Society,  of  which  the  petitioaer* 
are  the  liquidators  (and  which  society  was  for- 
merly called  the  Commonwealth  Building  & 
Loan  Association,  its  name  having  been  lo 
changed  by  amendment  to  its  charter  passed 
before  W.  Morgan  Ourley,  notary  public^  on 
October  31,  1813,  duly  recorded  in  M.  O.  B. 
1119,  folio  214),  regularly  employed  the  Mid 
Thomas  D.  Flynn  as  its  notary  public,  he  being 
regularly  elected  as  such,  and  in  his  said  capac- 
ity was  authorized  and  empowered  to  pass  all 
acts  in  which. the  said  society  should  make  loans 
to  its  stockholders  upon  the  secnrity  of  the 
property  tendered  it  by  them  to  aecar*  loana 
made  them,  and  as  such  notary  public  it  was 
his  duty  to  receive  the  chedcs  for  the  fonds 
intended  to  be  loaned  such  borrowers  and  t* 
disburse  the  funds  when  the  loans  should  be 
completed  and  to  turn  over  to  the  said  society 
the  mortgage  notes  aecuiing  the  said  loans 
when  completed. 

"(4)  Petitioner  shows  that  the  said  Tkonaa 
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I>.  Tlinm  tras  nnfaltlifiil  to  tUs  trust  as  anch 
notary  pnbllc  and  became  a  defaulter  and  ab- 
■conded  from  this  dty  dniing  the  month  of 
March,  1912,  and  he  is  at  present  out  of  the 
■tate  of  Louisiana  and  hia  whereabonts  are 
unknown  to  petitioners. 

"(5)  Petitioners  show  that,  while  acting  as 
notary  public  for  the  said  Prudential  Savings 
&  Homestead  Sodety,  then  called  the  Common- 
wealth Building  A  Loan  Association,  the  said 
Flynn  delivered  orer  to  the  said  society,  in  his 
capacity  as  notary  public,  the  following  de- 
acribed  notes,  purporting  to  be  genuine  ven- 
dor's lien  and  privilege  mortgage  notes,  viz.: 
[Here  follows  a  list  and  description  of  five 
promissory  notes,  each  purporting  to  be  se- 
cured by  mortgage  and  vendor's  lien,  and  each 
paraphed  by  Flynn,  as  notary  public,  to  iden- 
tify it  Iwith  an  act  of  sale  supposed  to  have 
been  passed  by  him;  the  total  amount  of  the 
promissory  notes  being  $15,700.  Then  follows 
a  description  of  two  checks,  aggregating  in 
anaount  $6,400,  alleged  to  have  been  collected 
by  Flynn  on  forged  indorsements  of  the  name 
of  the  payee.  The  promissory  notes  and  checks 
are  said  to  be  aanexed  to  the  petition  and 
made  part  thereof.] 

"(6)  Petitioners  further  show  that  the  trans- 
actions mentioned  in  article  6  are  only  some  of 
the  transactions  in  which  the  said  Flynn,  act- 
inC  in  said  capacity  of  notary  public,  victim- 
ized the  said  society  by  reason  of  his  fraudu- 
lent acts  as  notary  public,  and  they  reserve  the 
riirbt,  should  it  be  held  that  the  said  surety  on 
his  notarial  bond  is  not  liable  for  any  of  the 
loBses  hereinabove  detailed,  to  supply  other 
loBses  tiian  those  so  named. 

"(7)  Petitioners  further  show  that  all  of  the 
said  notes  detailed  in  article  6  were  either 
forged,  or,  if  not  forged,  no  acts  of  sale  and 
mortgage  whatever  were  passed  and  recorded, 
as  certified  by  the  said  Flynn  to  have  been  so 
paased,  and  with  which  acts  said  notes  purport- 
ed to  be  identified,  under  the  official  paraph  of 
the  said  Flynn,  as  notary  public,  and  because  of 
the  said  notes  not  being  genuine  notes,  or  be- 
cause no  acts  of  sale  and  mortgage  whatever 
having  been  passed  to  secure  the  said  notes, 
the  said  society  wholly  lost  the  amounts  here- 
inabove set  forth;  it  In  each  instance  having 
parted  with  the  full  face  value  of  said  note  by 
payment  of  its  funds  therefor. 

"(8)  Petitioners  further  show  that  the  said 
Thomas  D.  Flynn  deceived  the  said  society  by 
infomung  it  that  the  proposed  borrowers  had 
signed  the  said  notes  representing  their  re- 
spective loans,  and  that  all  proper  signatures 
had  been  obtained  to  the  several  acts  of  trans- 
fer and  resale,  and  the  said  society,  not  being 
aware  of  any  of  the  fraudulent  acts  of  the  said 
Flynn,  and  in  the  usual  and  customary  mode 
of  handling  said  homestead  transactions,  relying 
entirely  upon  his  integrity  as  a  notary  public, 
backed  by  his  official  bond,  accepted  the  said 
notes,  under  his  official  paraph,  in  settiement  of 
the  purported  loans  made  said  parties,  the 
decks  for  which  loans  had  been  previously 
tamed  over  to  the  said  Flynn  for  disbursement 
in  accordance  with  the  custom  of  passing  sudi 
homestead  acts  in  this  city,  all  of  said  checks, 
however,  being  made  payable  to  the  said  re- 
apective  borrowers." 

The  two  checks,  amounting  to  $6,400,  on 
wrbicb  plaintiffs  allege  that  the  homestead  so- 


ciety lost  tbat  amouat,  bf  Flyim's  foislnc 
the  Indorsement,  pwubfag  the  diecks,  and  em- 
besellng  the  proceeds,  may  be  disregarded, 
because  the  suit  is  for  only  $10,000,  on  a 
bond  for  that  som,  and  the  mortgage  notes, 
on  whldi  plaintiffs  allege  that  the  homestead 
society  was  defrauded  by  the  notary's  false 
and  fraudulent  parapba,  amount  to  more 
than  the  com  sued  for. 

For  the  purpose  of  this  decision,  of  course, 
tlie  allegations  of  tact  made  In  the  petitloir 
mnst  be  accepted  as  true.  We  will  there- 
fore refer  to  the  facts  stated  In  Oie  petlU<m 
as  If  they  had  been  proTen. 

[1]  Hie  only  question  to  be  decided  Is 
whether  the  contract  by  which  Flynn  de- 
frauded the  homestead  society  was  In  bis  of- 
ficial capacity  as  notary  public,  or  merely  in 
his  individual  capacity,  in  which  any  other 
Individual  might  have  committed  the  same 
frauds.  The  argument  oa  behalf  of  the  sure- 
ty company  Is  that  the  checks  on  which 
Flynn  forged  indorsements,  the  proceeds  of 
which  he  embessled,  wa«  recetved  by  him 
as  the  agent  of  the  homestead  society,  not  as 
notary  public,  but  as  an  individual  employs 
of  the  society.  Henoe  It  Is  argued  that, 
when  the  homestead  society  trusted  Flynn 
with  the  checks,  which  were  made  payable 
to  the  prospective  borrowers  from  the  socie- 
ty, the  latter  assumed  the  risk  that  Flynn 
mlj^t  forge  Indorsements  on  the  checks  and 
cash  them  and  embezsle  the  proceeds,  with- 
out resorting  to  any  deceit  or  malpractice  In 
his  <^clal  capacity  as  notary  public  The 
argument,  stated  briefly,  is  tbat  the  surety 
comitany  is  released  from  liability  for  the 
oflldal  malpractice  of  the  notary  public,  be- 
cause the  homestead  society  had  voluntarily 
placed  Itself  In  such  position,  with  respect  to 
the  notary  pubUc,  that  the  latter  might  have 
defrauded  the  society  without  resorting  to 
any  official  malpractice.  The  fallacy  of  the 
argument  lies  in  tbe  presumption  that  the 
notary  public  would  have  defrauded  tlie 
homestead  society  if  he  had  not  been  invest- 
ed with  the  official  capacity  to  cover  up  the 
fraud  by  using  false  certificates  on  promis- 
sory notes  supposed  to  be  secured  by  mort- 
gage. In  short,  the  flaw  in  the  argument 
lies  in  the  presumption  that  notaries  public 
are  not  to  be  tmsted  as  individuals;  that 
(me  who  trusts  a  notary  public  as  an  Indi- 
vidual does  so  at  his  risk;  and  that  money 
intrusted  to  a  notary  public  in  his  individual 
capacity  is  presumed  to  be  gone  beyond  re- 
covery, from  the  moment  when  the  notary 
pnbllc  received  it  as  an  iadlvldnal  or  p»- 
sonal  agent  On  the  contrary,  money  intrust- 
ed to  a  notary  public,  whether  in  cash  or  In 
the  form  of  a  bank  check  or  other  negotia- 
ble instrument,  to  be  paid  out  by  the  notary 
In  his  official  capacity  and  upon  his  performs 
ance  of  an  official  act  as  notary  public,  re- 
mains the  property  of  the  person  who  de- 
posited It  with  the  notary  pcdjllc,  and  the  i»- 
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posit  80  made  Is  presumed  to  be  safe.  If  the 
depesltor  be  afterwards  defranded  of  bis 
money  by  official  malpractice  of  the  notary 
public,  as  by  Issuing  to  the  depositor  a  false 
notarial  act,  it  cannot  be  said  that  the  de- 
positor's loss  occurred  as  soon  as  he  made 
the  deposit,  or  before  the  notary  committed 
the  fraudulent  official  act 

[2]  The  fact  that  the  notary  public  in  this 
case  was  regularly  employed  as  notary  pub- 
■lic  by  the  homestead  society  did  not  deprive 
him  of  his  official  character,  as  notary  for 
the  homestead  society,  or  make  him  morely 
an  individual  or  personal  employe  of  the  so- 
ciety. To  hold  otherwise  would  release  the 
surety  on  a  notary's  bonds  in  almost  all 
cases,  because  the  victims  of  dishonest  no- 
taries public  are  generally  persons  who  have 
employed  a  notary  public  to  perform  some 
official  act  Under  section  2503  of  the  Revis- 
ed Statutes,  the  bond  required  of  a  notary 
public  was  "conditioned  .for  the  faithful  per- 
formance of  all  duties  required  by  law  to- 
ward all  persons  who.  may  employ  him  in  hif 
profession  of  notary."  The  law,  as  amoaded 
by  Act  No.  42  of  1890,  p,  81,  by  Act  No.  138 
of  18M,  p.  217,  and  by  Act  No.  187  of  1902,  p. 
S&T,  now  makes  the  bond  of  a  notary  public 
for  the  parish  of  Orleans  "conditioned  as  the 
law  dlrecto,  for  the  faithful  i>erformance  and 
discharge  of  his  duties  as  a  notary  public." 
Prior  to  these  amendments,  there  was  a 
doubt  as  to  whether  the  obligation  of  a  no- 
tary's bond  should  not  be  confined  to  those 
by  whom  a  notary  was  employed  as  such. 
See  Nolan  v.  I«batut,  117  La.  444,  41  South. 
713.  But  there  has  never  been  any  doubt 
that  the  obligation  of  the  surety  on  a  no- 
tary's bond  extended  to  all  persons  who 
might  employ  the  notary  public  officially. 

The  exact  question  presented  in  this  ap- 
peal has  been  decided  by  this  court  in  at 
least  three  cases  contrary  to  the  contention 
of  the  surety  company. 

In  the  case  of  Rocberean  v.  Jones,  29  La. 
Ann.  82,  it  was  said: 

"The  sureties  on  the  oiBcial  bond  of  a  notary 
public  are  liable  for  any  Iobk  or  damage  caused 
by  hii  affixing  liis  notarial  paraph  to  an;  mort- 
gage note  which  he  knew  to  be  forged.  And 
any  one  injured  by  his  act  has  a  right  of  te- 
tlon  on  the  bond  against  his  sureties." 

In  the  case  dted  the  notary  public,  Wil- 
liam McO.  Jones,  in  his  individual  capacity, 
sold  to  the  plaintiffs  two  promissory  notes 
which  he,  the  notary,  had  forged,  and  whlcli 
bore  his  official  paraph,  indicating  that  they 
were  secured  b^  an  act  of  mortgage  passed 
before  him.  The  suit  was  to  recover  from 
the  sureties  the  loss  which  plaintiffs  had  sus- 
tained by  buying  the  forged  and  worthless 
notes.  One  of  the  defenses  urged  by  the 
curettes  was  that  the  plaintiffs  liad  bought 
the  notes  from  Jones  personally  and  ia  his 
individual  capacity,  and  had  not  employed 
Jones  to  perform  aay  official  act  as  notat7 


public.  The  ooort  mswered  tbe  argument  by 
referring  to  Act  ICarch  12,  1867,  No.  109,  de- 
claring the  condition  of  a  notary's  bond  to  be 
"that  he  shall  faithfully  perform  his  duties 
in  that  capacity."  As  to  whether  the  fraud 
practiced  by  the  notary  was  committed  per- 
sonally or  ia  his  official  capacity  the  court 
said: 

"In  matters  of  sales  on  terms,  when  notes 
are  furnished  by  the  vendor,  what  is  the  duty 
imposed  on  the  notary?  He  shall  attest  each  of 
the  notes  by  patting  Us  name  on  them,  men- 
tioning the  date  of  the  act  from  wlilcb  the 
mortgage  and  privilege  are  derived,  under  the 
penalty  of  damages.  R.  0.  O.  SS84.  That  at- 
testation, the  notary's  name,  bis  signature, 
those  distinct  and  deceitful  badges  of  simalated 
authenticity,  are  on  the  face  of  the  discounted 
notes^  The  forgery  is  not  that  of  an  individual, 
but  of  the  notary;  his  signature  on  those  notes 
disguised  and  concealed  the  criminal  fabrica- 
tion, JuBtifled  the  conviction  of  their  reality, 
left  no  room  for  suspicion  and  doubt,  and  was, 
as  to  the  form  and  legal  existence  of  those  in- 
struments, the  principal,  nay  the  only,  cause 
.which  Induced  an  acceptance  of  their  transfer. 
Was  not  that  forgery  a  violation  of  his  official 
duty?  If  not,  what  would  amount  to  or  con- 
stitute such  a  violation? 

"Had  he  not  attached  his  signature  to  tiie 
attestation  and  his  official  capacity  to  bis  signa- 
ture, however  guilty  he  would  have  been,  his 
sureties  on  his  bond  would  not  have  bees  re- 
sponsible. Had  he  discounted  or  sold  notes 
forged  by  another  notary,  or  by  any  one  dse 
but  himself,  he  alone  would  have  been  liaUe. 
But  can  his  sureties  be  released  when  the  evi- 
dence establishes  beyond  contradiction  that  it 
was  as  a  notary  he  forged  the  notes,  as  a  notary 
that  he  forged  the  signature  of  the  parties  to 
the  act,'  and  that  it  was  his  signature  as  a  no- 
tary that  gave  to  those  notes  that  form,  that 
character,  without  which  they  could  not  have 
been  converte,}  into  money?  The  attorneys 
representing  appellants  rely  on  decisions  oi 
this  court  reported  in  the  Sixth  and  Sixteenth 
Annuals.  Those  decisions  we  adhere  to.  If 
interested  parties  deposit  funds  with  a  notary 
and  he  fails  to  account  for  those  funds,  bii 
sureties  are  not  liable;  and  why?  Because,  as 
liis  office  Is  not  one  of  deposit,  he  was  trusted 
and  received  the  deposit,  not  as  an  officer,  bat 
as  an  IndividaaL" 

The  decision  in  Rochereau  ▼.  Tones,  supra, 
was  cited  with  approval  in  the  case  of  Ten- 
tenia  National  Bank  v.  Wagner,  33  La.  Ann. 
737,  tn  support  of  the  doctrine  there  an- 
nounced, which  is  very  appropriate  to  Om 
caae  before  us,  vis: 

"The  sureties  of  an  officer  are  liable,  not 
only  for  the  acts  done  by  him  hy  virtue  of  his 
office,  but  also  for  those  done  under  color  or 
by  means  of  the  office  which  he  holds." 

In  the  case  of  Stork  t.  American  Surety 
Co.,  109  La.  713,  38  South.  742,  Mrs.  Stork,  a 
widow,  had  paid  three  mortgage  notes  which 
had  been  Issued  by  her  husl^and,  and  deliv- 
ered the  notes  to  a  notary  public  to  be  can- 
celed. The  notary  issued  a  rec^pt  for  the 
notes,  saying  they  were  reoelvad  for  cancella- 
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tlon,  Mid  slgnl&g  tbe  reeelpt  oflidaUy.  nie 
notes  were  paraphed  for  IdeDtlflcatton  Trlfb 
an  act  of  mortgage  tbat  bad  been  pasted  be- 
fore another  notary  public.  The  notary  who 
received  the  notes  for  cancellation  did  not 
have  them  canceled,  bnt  sold  them  to  a  third 
party,  Spiro,  and  appropriated  the  proceeds 
to  his  own  use.  Thereafter  Spiro  Instituted 
foreclosure  proceedings,  and  the  property  was 
seized  and  sold  to  satis^  the  Judgment  ob- 
tained by  him.  Plalntift  Qierenpon  brought 
suit  against  the  surety  company  on  the  bond 
of  the  notary  public  who  had  embezzled  her 
mortgage  notes.  The  surety  company  urged 
defenses  similar  to  those  urged  in  the  case 
before  ns.  This  court,  by  a  unanimous  opin- 
ion and  decree,  rejected  the  defenses,  saying, 
with  regard  to  the  notary: 

"Defendant's  principal  on  the  bond  was  called 
upon  as  notary  pubUc  by  plaintiff  to  perform 
the  duty  of  canceling  the  bond.  He  reoeired 
her  notes  and  bound  himself  as  notary  to  see 
to  their  cancellation  in  the  office  of  the  recorder 
of  mortgages. 

"This  would  not  bind  the  security  on  the 
bond,  if,  as  contended  by  defendant,  the  duty 
was  not  one  of  those  which  a  notary  could  be 
called  apon  to  perform.    •    •    • 

"As  a  notary  in  the  case  in  hand,  he  held  evi- 
dence of  payment  of  the  mortgage.  As  a  no- 
tary, he  had  it  in  his  power  .to  require  cancella- 
tion. Having  failed  to  discharge  the  duties  he 
had  assumed  in  tbat  capacity,  the  conditlen  of 
his  bond  was  broken.  Had  he  iasned  a  certifi- 
cate of  payment  with  the  notes  attached,  or 
had  he  presented  the  note  in  person,  as  he 
shonid  have  done,  the  mortgage  could,  and 
doubtleai  would,  have  been  canceled  by  the 
recorder  of  mortgages. 

"The  fact  that  the  notary  accepted  the  notes 
handed  to  Urn  to  have  the  mortgage  canceled 
withont'th*  atttheatle  deed,  bnt  assumed  to  per- 
form the  duty  without  it— a  dnty  wliich  he 
could  perform  with  the  notes  in  hand — cannot 
be  construed,  in  our  view,  as  a  cause  sufSeient 
to  release  the  security  from  all  liability. 
*  *  *  This  plaintiff  may  have  bad  too  much 
confidence  in  this  notary,  but  it  does  not  ap- 
pear tbat  she  was  specially  negligent.    •    *    • 

"Here  the  unfaithful  agent  took  plalntlfl's 
money,  and  the  absconding  notary  her  notes — 
one  and  the  same  person.  Hie  money  taken 
by  him  as  ageiit  is  not  claimed,  for  the  very 
good  reason  that  it  was  not  and  could  not  have 
.  been  received  by  the  qotary.  as  a  notary,  but  by 
the  agent." 

It  appears  from  the  record  in  the  case  last 
dted  that  the  plaintiff  had,  besides  trusting 
the  notary  public  with  mortgage  notes  to  be 
canceled,  deposited  money  with  him  to  be  in- 
vested in  mortgage  notes.  As  to  the  m.oney 
deposited  with  the  notary  for  Investment  by 
bim,  the  court  said  that  the  surety  on  his 
bond  was  not  answerable  for  his  having  em- 
bezzled the  funds;  bat,  as  to  the  notes  In* 
trusted  with  the  notary  for  cancellation,  the 
ruling  was  that  he  received  the  notes  in  his 
official  capacity,  and  that  his  surety  was  an- 
swerable for  his  failure  to  have  them  can- 
celed by  the  teoMcderiQdC  mortgages.. 


In  the  case  of  Han  r.  Oowland  et  aL,  126 
La.  874,  62  South.  888,  the  plaintiff  had 
bought  from  the  notary  public,  Gowland, 
who  acted  In  his  individual  and  personal  ca- 
pacity, ten  promissory  notes  which  had  been 
forged  by  Gowland,  the  notary,  and  had  been 
paraphed  by  him  as  if  to  identify  them  with 
an  act  of  sale  and  mortgage  and  vendor's 
Hen.  No  such  act  of  sale  or  mortgage  had 
been  passed.  Salt  was  brooj^t  agalhst  the 
notary  and  his  surety  in  solldo  for  the  loss 
which  the  plalntifC  sustained  by  the  notary's 
ftaudnlent  dealings.  It  was  held,  in  a  unan- 
imous opinion  and  decree,  that  the  sorety 
was  liable.    The  court  said: 

"The  question  arises  whether  his  surety  b 
liable  on  his  bond.  We  are  of  the  opinion  that 
it  is.  He,  the  notary,  was  acting  in  his  ofBeial 
capacity,  and  in  that  capacity  called  upon 'the 
plaintilE  and  informed  liim,  substantially,  of 
the  notes  and  of  their  validity,  and  stated 
where  the  property  mortgaged  was  situated. 

"As  relates  to  the  paraph  ne  varietur,  there 
was  nothing  done  or  said  to  place  the  investor 
upon  inquiry.  The  paraph  is  the  ofEdal  signa- 
ture, and  evidence  of  the  reality  and  genuine- 
ness of  the  note  on  which  it  is  written." 

The  court  then  dted  with  approval  Nolan 
T.  Labatot,  U7  La.  431,  41  South.  713.  And, 
citing  and  quoting  from  the  Rocherean  Case, 
29  La.  Ann.  82,  the  court  said: 

"It  must  be  borne  in  mind  that  In  this  ded- 
alon  the  question  rested  <m  the  fact  that  the 
paraph  was  a  deception  and  a  fraud,  because 
the  notary  kuew  tliat  liie  purported  identifica- 
tion was  not  an  identification  because  of  tite 
fraud.  The  same  in  substance  is  the  case  be- 
fore us  fnr  decision." 

The  defendant's  connsel  dte  and  rely  uifoa 
the  dedsion  In  Lesconzeve  t.  Ducatel,  18  La. 
Ann.  470,  Monrose  v.  Brocard,  20  La.  Ann. 
78,  Sdunltt  V.  Drouet,  42  La.  Ann.  1064,  8 
South.  396,  21  Am.  St  Rep.  408,  and  Nolan  v. 
Labatut,  117  La.  431,  41  South.  713. 

The  doctrine  of  the  case  of  Lesconzeve  v, 
Ducatel  must  be  considered  as  having  been 
overruled  in  Stork  v.  American  Surety  Com- 
pany because  the  two  cases  are  identically 
alike.  In  Lescouzeve  t.  Ducatel  the  ruling 
was  that  the  law  had  not  made  it  the  official 
duty  of  a  notary  public  to  receive  money  to 
have  a  mortgage  canceled,  and  that  there- 
fore, the  surety  on  the  notary's  bond  was 
not  liable  fOr  his  neglect  or  failure  to  have 
a  mortgage  canceled,  for  the  cancellation  of 
which  he  had  recdved  the  amount  of  the 
mortgage  debt  from  the  mortgagor,  with  In- 
structions to  cancel  the  mortgage. 

The  case  of  Monrose  r.  Brocard  and  the 
case  of  Sidunitt  v.  Drouet  were  referred  to 
in  the  opinion  rendered  in  Stotfe  T.  American 
Surety  Company,  supra,  and  w^re  dedared 
to  be  not  In  conflict  with  the  doctrine  there 
announced.  If  they  were  In  conflict  with 
the  latter  dedslon,  tlierefore,  t3iey  must  be 
ponaldered  as  having  been  Oierd>y  overruled. 
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The  dedsioa  in  Nolan  ▼.  Labatut,  on  re- 
hearing, 117  la.  431,  41  South.  713,  was  by 
A  divided  coarL  Two  memben  of  the  bench, 
as  then  constituted  dissented.  The  opinion 
of  the  majority  was  that  the  surety  was  not 
liable  for  the  notary's  acts  of  fraud  in  issu- 
ing notes  forged  by  him  and  paraphed  by 
him  as  if  Identl^lng  them  with  acts  of  mort- 
gage, because  the  notes  were  received  by  the 
plaintiff  in  discharge,  or  in  partial  dis- 
charge, of  the  notary's  Indebtedness  as  agent, 
for  money  wliich  he  had  previously  collected 
for  plaintifTs  account  The  surety  was  held 
liable,  however,  by  unanimous  opinion  and 
decree^  for  a  loss  of  $600  which  plaintiff  had 
sustained  by  purchasing  for  casta  from  the 
notary  a  note  for  that  sum  which  the  notary 
had  forged  and  falsely  paraphed. 

In  the  opinion  in  Nolan  v.  Labatut  the 
court  cited  and  distinguished  from  the  case 
then  in  hand  the  decision  In  Stork  t.  Ameri- 
can Surety  Co.,  supra,  and  said  that  the  dif- 
ference between  the  two  cases  was  in  the 
facts,  and  not  in  the  court's  views  upon  the 
questions  of  law.  The  doctrine  of  the  case 
of  Stork  V.  American  Surety  Co.,  therefore, 
was  not  overruled.  Not  being  required  here 
to  either  affirm  or  disavow  all  that  was  said 
in  Nolan  v.  Labatut,  it  Is  sufficient  to  say 
that  the  fticts  In  the  case  before  us  are  more 
nearly  like  the  facts  in  Stork  t.  American 
Sure^  Company  than  like  the  facts  in  Nolan 
T.  Labatut;  for  in  the  case  before  us  the 
checks  which  the  notary  forged  and  cashed 
and  embezzled  the  proceeds  of  were  not  de- 
posited with  him  to  be  invested  by  him  as  the 
agent  of  the  plaintiff. 

[3]  It  is  argued  by  counsel  for  the  surety 
company  that  the  homestead  society  could 
not  have  been  defrauded  or  deceived  by  the 
notary  public,  Flynn,  in  the  manner  alleged 
in  the  petition,  because,  in  making  loans,  the 
homestead  society  invariably  took  title  from 
the  borrower  and  immediately  resold  the 
property  to  him.  The  argument.  In  other 
words,  is  that  any  <^cer  of  the  homestead 
society  who  received  from  the  notary  public 
promissory  notes  which  the  latter  pretended 
were  secured  by  mortgage  and  vendor's  lien 
must  have  known  whether  the  acts  of  sale 
had  really  been  passed.  We  are  not  so  sure 
that  the  notary  public  could  not  have  prac- 
ticed a  deception  or  fraud  as  well  by  pre- 
tending to  have  passed  an  act  of  sale  and  re- 
sale as  by  pretending  to  have  passed  an  act 
of  mortgage.  The  argument  of  the  surety 
company's  attorney  in  that  respect  is  one 
which  may  be  pertinent  when  the  case  shall 
have  been  tried  upon  its  merits;  but  the  ar- 
gument is  not  applicable  to  the  exception  of 
no  cause  of  action. 

[4]  Defendant's  counsel  also  filed  in  the 
district  court  pleas  of  prescription  of  one 
year  and  of  three  years,  and  from  the  fact 
that  the  Judge's  decree  was  "that  said  ex- 


ception* be  maintained,"  the  inference  is 
that  the  pleas  of  prescription,  as  well  as  the 
exoeptloa  of  no  cause  of  action,  were  main- 
tained. 

We  see  no  merit  whatever  in  the  plea  ct 
prescriptton  of  three  years,  wliich  aiq;>lies  to 
an  open  account;  and  counsel  for  the  surety 
company  do  not  Insist  upon  the  plea.  As  to 
the  prescription  of  one  year,  it  is  sufficient 
to  say  that  this  court  has  at  least  four  times 
decided  that  the  plea  does  not  apply  to  a 
case  like  this. 

In  Brigham  v.  Bussey,  26  La.  Ann.  676k  It 
was  held  that  an  action  against  the  recorder 
of  mortgages  and  the  surety  on  his  bond  for 
damages  resulting  from  his  fitllure  of  official 
duty  was  an  action  ex  contractu,  not  subject 
to  the  prescription  of  one  year.  The  same 
ruling  was  made  in  Fox  r.  Thlbault,  33  La. 
Ann.  32.  In  Welntz  T.  Kramer,  44  La.  Ann. 
36, 10  South.  416,  it  was  said: 

"The  prescription  of  one.  year  is  not  applica- 
ble to  an  action  brought  upon  the  bond  of  » 
notary  public  for  failure  to  perform  the  dnttee- 
incombent  upon  him." 

The  two  decisions  last  dted  were  quoted 
with  approval  in  Gordcm  t.  Stanley,  108  La. 
187,  82  South.  631. 

Our  conclusion  is  that  tlie  pleas  oC  pre- 
scription should  have  been  overruled. 

The  Judgment  appealed  from  Is  annulled, 
the  exception  of  no  cause  of  acdoo  and  the 
pleas  at  prescription  of  one  year  and  of  three 
years  are  overruled,  and  it  is  ordered  tliat 
the  case  be  remanded  to  flie  dvU  district 
court  for  further  proceedings  not  inconsist- 
ent with  the  foregoing  opinion.  The  defend- 
ant, appellee,  is  to  pay  the  costs  of  this  ap- 
peal. All  other  costs  are  to  depend  niNn  tb» 
final  Judgment 

MONHOB,  a  Jn  dlssenta. 

No.  24076. 

SEALS  V.  PUNCHES. 

ia  re  PUNCHES. 

(Supreme  Court  of  Louisiana.    Bfay  81,  ISHl 
Rehearing  Denied  June  80^  1920.) 

(ByUaiua  If  BMtoriai  Btaff.) 

Courts  13=9207(1)— Rule  as  to  cuporvlsaiy  Ja> 
rlsdictlog  of  Suprene  Court  stated. 

The  supervisory  jurisdiction  of  the  Supreme 
Court  on  application  for  writs  of  certioraxi, 
proliibitlon,  and  mandamne  should  not  be  ezer- 
cised  in  a  case  where  the  proceedings  have 
been  conducted  regularly  and  the  questions  de- 
cided were  not  of  general  importance. 

Suit  by  George  Seals  against  Hose  Punch- 
es. Judgment  for  plaintiff,  and  defendant 
applied  for  writs  of  certiorari,  prohlbltlOB, 
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and  Tnandamtia.  Order  to  abow  cause  why 
writ  should  not  be  granted  recalled,  and  re- 
Uet  prayed  for  by  defendant  deoled. 

William  A.  Houston,  of  Kentwood,  for 
relator. 

O'NIELIi,  J.  This  la  a  suit  to  recover 
$59.10,  the  price  paid  by  plaintiff  to  defend- 
ant tor  a  salt  of  clothes.  The  actl<«  was 
based  upon  an  alleged  guaranty  that  the 
suit  of  clothes  would  fit,  and  upon  the  al- 
legation that  it  did  not  fit  The  district 
Judge's  answer  to  the  rale  issued  herein  dls- 
doses  that  there  were  only  two  questions 
at  Issue  in  the  case.  One  question  was 
whether  defendant  was,  when  he  sold  the 
clothes,  acting  upon  his  own  responsibility 
or  as  agent  for  a  Chicago  dealer  In  garments. 
The  other  question  was  whether  the  suit  of 
clothes  was  a  fit  or  a  misfit  The  Justice 
of  the  peace  in  whose  court  the  case  was  filed 
decided  both  of  the  disputed  questions  of 
fact  against  the  defendant;  and,  on  appeal 
to  the  district  court,  where  the  case  was 
tried  de  novo,  the  district  Judge  came  to 
the  same  conclusion. 

If  the  f  lamers  of  the  Constitution  bad  in- 
tended that  we  should  have  Jurisdiction  of 
a  case  like  this,  they  would  hare  extended 
our  appellate  Jurisdiction  to  all  ciTll  suits, 
r^ardless  of  size  or  importance.  ^n>e  su- 
pervisory Jurisdiction  of  this  court  should 
not  be  exercised  in  a  case  where  the'  pro- 
ceedings have  been  conducted  regularly,  and 
the  questions  decided  were  not  of  general 
importance. 

The  rule  herein  directing  the  district  Judge 
to  show  cause  why  writs  of  certiorari,  etc., 
should  not  issue  was  granted  improvidently. 

Tike  order  is  recalled,  and  the  relief  prayed 
for  by  relator  is  denied,  at  his  cost. 


(147  La.  (n) 

No.  23762. 
PIZZOLATO  V.  FONTENOT,  Sheriff,  et  aL 

(Supreme  Court  of  Loniaiana.    May  81,  1820. 
Rehearing  Denied  June  80,  1920.) 

(BvHaiuB  bv  Bditorial  Staf.) 

I.  Jadgnent  €:=>729-^Not  conolnsive  on  qses- 
tion  not  paaasd  ypon  for  lack  of  Jurisdiction. 

Judgment  rendered  for  creditora  in  their 
action  to  revoke  sale  of  homestead  by  widower 
to  his  son  could  not  niatain  their  plea  of  res 
adjudicata  in  widower's  action  to  enjoin  aole  of 
his  homestead,  question  of  such  exemption  not 
having  been  passed  upon  in  the  revocatory  ac- 
tion by  the  Court  of  Appeals  on  the  ground 
that  it  had  no  jurisdiction. 

Sf.  Homestead  «=>I5— Exomptloa  only  tempo- 
rary. 
A  homestead  exemption  is  temporary,  exist- 
ing only  so  long  qa  the  conditions  prevail  un- 
der which  it  la  allowed  by  Conat  art.  244. 


3.  Homestead  «=>I89— Sinalatad  sale  by  wid- 
ower set  aside  by  oradltors,  did  not  divest  Mb 
ef  exenptloB. 

Simulated  sale  of  homestead  property  by 
widower  to  a  son,  attacked  and  revoked  by  the 
widower's  creditors,  did  not  divest  the  widower 
and  his  minor  child  of  their  homestead  exemp- 
tion under  Const,  art  244,  simulated  sale  being 
void  and  having  no  efFeet  though  whenever 
the  conditions  under  which  Constitution  allows 
exemption  cesse  to  exist  judicial  mortgages, 
obtained  by  creditors  in  their  revocatory  action, 
will  become  executory. 

Provosty,  X,  dissenting. 

Appeal  ticm  Blghteoith  Judicial  District 
Court,  Parish  of  Acadia;  Wm.  Campbdl, 
Judge. 

Suit  by  ^^oent  Plsxolato  against  Louis 
F(mtenot,  sberiflF,  and  others.  From  Judg« 
ment  for  plaintifl,  defendants  appeal.  Af* 
firmed. 

Smith  ft  Carmouohe,  of  Crowl^,  for  ap- 
pellants. 
Percy  T.  Ogden,  of  Crowley,  for  appellee. 

O'NIELL,  J.  Vincent  Plzzolato  and  his 
wife  owned,  as  property  of  the  marital  com- 
munity, a  homestead  worth  about  $1,000,  and 
exempt  from  seizure  according  to  article  244 
of  the  Constitution.  She  died,  leaving  four 
minor  cbildroi,  one  of  whom  is  yet  a  minor, 
dependent  upon  the  father  for  support 
Thereafter  Plzzolato  contracted  debts  with  a 
number  of  merchants,  and,  being  unable  or 
unwilling  to  pay  the  obligations,  made  a 
simulated  or  sham  transfer  of  his  interest  in 
the  homestead  to  his  son,  Louis,  who  was 
then  of  age.  The  creditors  brought  suit  to 
reduce  their  claims  to  Judgment,  and  at  the 
same  time  to  have  the  pretended  sale  ad- 
Judged  a  simulation  and  absolutely  void,  or, 
in  the  alternative,  to  have  the  transfer  an- 
nulled as  a  fraudulent  transaction.  Plzzola- 
to and  his  son,  as  defendants  in  the  suit; 
averred  that  the  transfer  was  neither  simu- 
lated nor  fraudulent,  and  that  the  creditors 
had  no  Interest  in  questioning  the  motive  of 
the  transaction,  because  Vincent  Plzzolato^ 
the  father,  had  remained  in  {Hjssession  of  the 
homestead  with  his  minor  child,  who  was  de- 
pendent upon  him  for  support,  and  the  prop- 
erty was  therefore  exempt  from  seizure  at 
the  instance  of  the  creditors. 

The  -district  court  concluded  from  the  evi- 
dence in  the  case  that  the  sale  from  Vincent 
Plzzolato  to  his  son  was  neither  a  simula- 
tion nor  a  fraudulent  transaction.  On  ap- 
peal, the  Court  of  Appeal  concluded  from 
the  evidence  that  the  transaction  was  a  sim- 
ulation or  sham,  made  without  a  valid  con- 
sideration, and  declared  the  sale  absolutely 
null.  The  Court  of  Appeal  declined  to  pass 
up<m  the  question  whether  the  homestead  was 
exempt  from  seizure,  holding  that  the  Su- 
preme Court  alone  had  appellate  Jurisdiction 
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of  tiiat  quwtten,  citing  Green  ▼.  TitLrlor,  143 
La.  492,  T7'  Sonth.  127.  An  application  was 
made  to  ibis  court  by  the  defendants,  Vlnoent 
and  Louis  Plzztriato^  for  writs  of  certiorari 

and  review,  to  reylew  the  decision  of  the  Court 
of  Appeal.  But  this  court,  believing  that  the 
Court  of  Appeal  bad  committed  no  error  in 
declining  to  entertain  Jurisdiction  of  the 
question  of  homestead  exemption,  and  finding 
that  all  other  (piestloos  Involved  in  the  case 
were  questions  of  Cact,  refused  to  issue  a 
writ  of  certiorari  or  review.  The  judgment 
of  the  Coui-t  of  Appeal,  decreeing  null  the 
sale  made  by  Vincent  Pizzolato  to  his  son, 
Louis,  therefore  became  final  and  executory. 

Thereupon  the  Judgment  creditors  <»used 
writs  of  fl.  fa.  to  Issue,  under  which  the  half 
interest  of  Vincent  Flazolato  In  the  home- 
stead was  seized  and  advertised  for  sate  to 
satisfy  their  Judgmenta. 

Vincent  Pizzolato  then  obtained  a  writ  pf 
injunction,  preventing  a  sale  of  the  property, 
on  the  ground  that  it  was  yet  exempt  from 
seizure,  being  his  homestead.  After  trial  of 
the  suit,  the  district  court  rendered  Judgmoit 
in  favor  of  Pizzolato,  recognizing  the  home- 
stead exemption  and  ordering  the  property 
released  from  seizure.  The  seizing  creditors 
have  appealed. 

That  the  sale  made'  by  Vincent  Pizzolato 
io  his  son  Louis  was  a  fraudulent  simulation, 
and  therefore  absolutely  null,  is  settled  by 
Uie  decision  of  the  Court  of  Appeal.  The 
short  question  presented  in  this  appeal  la 
whether  the  making  of  the  fraudulent  simu- 
lation had  the  effect  of  divesting  Pizzolato 
of  his  homestead  exemption.  This  exemption 
is  a  matter  of  public  policy,  granted  only  in 
favor  of  i>erspn8  who  have  others  dependent 
upon  them  for  support.  There  is  no  expres- 
sion in  the  Constitution,  In  the  statutes,  or 
In  the  Jurisprudence  of  this  state,  saying 
whether  a  fraudulent  simulation,  In  the  form 
of  a  sale  of  the  homestead,  when  set  aside 
by  a  decree  of  court,  shall  have  the  effect  oC 
divesting  the  former  owner  of  his  homestead 
exemption.  A  majority  of  the  courts  of 
last  res6rt  in  the  other  states  hold  that, 
when  a  fraudulent  or  simulated  sale  of  a 
homestead  has  t>een  set  aside  by  a  decree  of 
court,  at  the  suit  of  the  creditor  of  the  own- 
er of  the  homestead,  the  property  remains 
subject  to  the  homestead  exemption:  12  K. 
C.  L.  606,  and  13  K.  C.  L.  659.  In  20  Cyc.  881, 
under  the  title  Fraudulent  Conveyances,  it 
Is  said: 

"As  a  general  role,  a  conveyance  of  a  home- 
stead cannot  be  fraudulent  as  against  creditors, 
whether  the  conveyance  be  to  the  wife  or  to 
a  third  person,  since  they  have  no  recourse  to 
it  And,  although  there  are  eases  which  up- 
hold the  contrary  doctrine,  nevertheless  the 
homestead  right,  according  to  tAe  great  weight 
of  authority,  is  not  forfeited  by  such  a  trans- 
action or  attempted  traasfer." 

The  footnotes  disclose  that  the  doctrine 
stated  in  tlie  sentence  last  quoted  is  main- 


tained in  15  states;  aad  Hiat  a  gontnur  doc- 
trine U  maintained  in  7  statea  o£  tbe  Dnloo. 
In  support  ftf  tlie  doctrine  tliat  •  convey- 
ance of  a  homestead  cannot  be  fraudulent  as 
against  creditors,  the  author  dtea  decisions 
from  30  states,  including  one  by  this  court, 
Saooession  of  Cotrtngham,  29  tm.  Aan.  869. 
Tliat  decision,  however,  is  not  authority  for 
the  doctrine.  Tiie  qpsBtfoa  at  iaane  was  not 
whether  tlie  pnqterty  was  exempt  as  a  laame- 
stead,  but  wihetber  the  widow  ol  tbe  deceased 
debtor  was  entttled  to  be  paid  tbe  $1,000  al- 
lowed a  widow  in  destitute  drcumstaaoea,  to 
the  prejudice  of  the  creditois  of  the  saooes- 
sion, who  had  obtained  a  Judgment  annulling 
a  fraudulent  and  simulated  mottgage  placed 
upon  the  property  by  tbe  deceased,  mie  rul- 
ing was  that  t^  widow  was  entitled  to  the 
$1,000  by  preference  over  the  creditcas  wiiio 
had  caused  the  fraudulent  mortgage  to  be 
annulled.  Tbe  reason  for  tba  ruling  was 
that  the  widow  was  entitled  to  tbe  preference 
and  priority  over  the  iMdder  of  the  c<mven- 
tional  mortgage,  whether  valid  or  Invalid. 

The  pleadings  adopted  by  counsel  for  tbe 
Pizzolatos,  in  the  suit  biou^^t  by  the  cred- 
itors to  have' tlie  fraudulent  and  simulated 
sale  dedared  null,  were  in  accord  with  the 
rulings  of  tills  court  in  at  .least  two  cases. 
In  Gilmer  v.  O'Neal,  BbmrUt,  S8  La.  Ann. 
979,  it  was  held  that  tbe  debtor,  Gilmer,  iiad 
lost  his  right  to  assert  tlie  homestead  ^»mp> 
tion  by  bis  failure  to  plead  the  exemption  in 
tbe  revocatory  action  broagtaft  by  bis  credi- 
tors, by  wtaiob  th^  had  succeeded  in  annol- 
llng  a  fraudulent  conveyance  of  dw  borne- 
stead.  That  decision  was  elted  with  approval 
bi  Babineau  v.  Gnilbeaa,  02  La.  Am.  SOZ,  27 
South.  649.  In  the  latter  case,  Bablneau  bad 
Bu.de  a  fraudulent  dation  en  poleniMnt  of  bis 
homestead,  to  his  wife,  in  order  to  idaoe  the 
property  beyond  tbe  reacb  of  bis  creditor, 
Gullbeau.  Tbe  latter  instituted  a  revoca- 
tory action  against  Bablneau  and  bis  wife, 
and  obtained  a  decree,  annulling  tbe  trabafa 
as  fraudulent,  but  allowing  tbe  wife's  claim 
to  the  ettent  ot  $379.35,  by  prefteroice  over 
the  plaintiff  in  the  revocatory  action.  There- 
after Gullbeau  obtained  a  writ  of  fl.  fla.,'and 
the  property  was  seized  and  advertised  for 
sale.  Bablneau  and  bis  wtfO  ttien,  for  the 
first  time,  aaserted  their  homestead  exemp- 
tion, and  sought  to  prevent  a  sale  of  Ute  prop- 
erty. In  rejecting  thedonand  of  BaMneau 
and  his  wife,  this  court  intimated  strongly 
that,  if  tbe  Bablneaus  liad  asserted  the  home- 
stead exemption  In  the  revocatory  action.  It 
would  have  been  sustained.    The  court  said: 

"We  ar*  of  the  opinion  that  Bablneau  and  his 
wife  should,  when  Gnilbean  brought  salt  against 
them  to  set  tbe  dation  en  paiement  aside  and 
subject  the  property  covered  by  the  same  to 
the  payment  of  his  Judgment  through  seisar* 
and  sale,  have  urged  contingently  the  exemption 
of  the  property  from  such  seixnre  and  sale 
under  the  homestead  laws,  and  that,  having 
failed  to  do  so  at  that  time,  it  was  too  lata  aftat 
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Jvdcmoiit  to  ralM  that  iaaiie,  '«nd  that  appdiecs' 
exception  of  rea  judioata  ia  well  fonoded." 

[1, 2]  The  judgment  rendered  bj  the  Conrt 
of  Appeal,  In  the  revocatory  action  brought 
by  tbe  creditors  of  Vincent  Ploolato,  could 
not  sustain  a  plea  of  res  judicata,  on  tbe  ques- 
tion of  Plzzolato's  bomestead  exemption,  be- 
cause the  Court  of  Appeal  very  properly  de- 
dlaed  to  pass  upon  that  question,  of  Whlcb 
the  court  had  not  Jurisdiction.  We  doubt 
that  the  homestead  exemption  could  have 
been  held  to  be  a  bar  to  the  revocatory  action, 
If  tbe  Court  of  Appeal  had  had  Jurlsdlctjon  of 
tbe  question  of  homestead  exempti<m;  for  it 
Is  not  true  that  a  creditor  of  tbe  owner  of  a 
homestead  has  no  interest  in  the  debtor's.  r» 
talning  title  to  the  property  ta  Ills  name. 
The  homestead  exemption  Is  only  temporary. 
It  exists  only  so  long  as  tbe  conditions  pre- 
▼aO,  under  which  the  exemption  Is  allowed 
by  -article  244  of  the  Constitution.  As  was 
said  in  Denis  t.  Gayle,  40  La.  Ann.  286,  4 
South.  3,  even  a  judgment  declaring  a  debt- 
or's property  exempt  as  a  homestead  ceases 
to  have  effect  as  soon  as  the  conditions,  un- 
der which  the  homestead  exemption  Is  al- 
lowed by  the  Constitution,  cease  to  exist,  or 
as  soon  as  any  one  of  those  conditions  ceases 
to  exist  As  was  said  In  the  syllabus  of  the 
case  cited  and  quoted  with  approval  in  He- 
bert  T.  Mayer,  42  1a.  Ann.  840,  8  South.  690: 

"As  soon  as  the  Judgment  becomes  inopera- 
tive,  the  Judicial  mortgages  which  had  been 
properly  inscribed  againit  the  owner  of  the 
property,  recognized  as  his  homestead,  and 
which  were  dormant,  became  executory  against 
the  property  even  in  the  hands  of  a  third  pos- 
sessor by  "Virtue  of  a  sale  from  the  ori^nal 
owner." 

[3]  a%erefore  It  cannot  be  said  tliat  the 
creditors  of  Vincent  Plszolato  had  no  interest 
in  suing  to  set  aside  the  fraudulent  and  sim- 
ulated sale  which  he  had  made  to  bis  son; 
or  that  the  creditors  have  gained  nothing  by 
tbe  decree  of  nullity.  The  property  has  re- 
verted to  Vincent  Pizzcdato  subject  to  the  Ju-. 
didal  mortgages  which  these  creditors  have 
obtained  against  him,  but  the  simulated  sale 
did  not  have  the  effect  of  divesting  Pizzolato 
and  his  minor  child  of  their  homestead  ex- 
emption, because  the  simulated  sale,  being 
absolutely  null  and  void,  had  no  effect 
Whenever  the  conditions,  or  any  of  the  condi- 
tions, under  which  alone  the  Constltutian  al- 
lows the  homestead  exemption,  cease  to  exist 
the  judicial  mortgages  held  by  appellants  will 
become  executory.    But  the  judgment  credi- 


V.  VOtfTESCX  flOT 

Sa) 

t(««  are  no  better  off  now,  ao  fiir  as  the  debt- 
or's homestead  is  concerned,  than  they 
would  be  if  he  had  never  made  the  simulated 
transfer  of  U^ 

The  ruling  in  Kinder  v.  Trottl,  130  La.  360, 
57  South.  1006,  may  be  harmonized  with  the 
opinion  now  expressed,  upon  the  finding  in  the 
case  dted  that  the  defendant  could  not  have 
recovered  the  homestead  from  his  wife  after 
she  had  taken  title  from  a  third  party,  to 
wihon  the  husband  had  transferred  it.  In 
so  far  aa  tiie  decision  cannot  be  Feeoadled 
with  the  ruling  now  made^  it  must  be  con- 
sidered oivernded. 

The  judgment  appealed  from  is  affirmed  at 
appellants'  coat 

PROVOSTT,  J.,  dissents. 
MONBOB,  C'  J.,  dissents  ftom  the  refusal 
to  grant  a  rehearing. 

PBOVOSTZ,  J.  (dlaseattng).  Any  suit 
brought  by  Piasolato  to  recover  back  the 
proi>erty  from  his  son  weald  have  been  met 
by  tlie  objection  that  only  by  means  of  a 
counter  letter  could  he  show  the  sale  to  the 
son  to  have  been  a  simulation,  and  that  he 
did  not  have  a  counter  letter.  Westholz  r. 
Retaud,  18  La.  Ann.  281*;  Benoit  v.  Brous- 
sard,  10  La.  887;  Hebert  t.  Lege,  29  La.  Ann. 
512 ;  Badon  t.  Badon,  4  La.  167;  Dabadle  v. 
Poydras,  8  La.  Ann.  154 ;  Qautier  v.  Briault 
4  La.  Ann.  487;  Pnrdon  t.  Linton's  Bx'rs,  9 
La.  666;  Llataud^  t.  Baptists,  8  Rob.  462. 
His  erer  getting  back  the  property,  therefore, 
was  dependent  entirely  upon  the  wilUngneas 
of  the  son  to  restore  it  In  that  connection, 
it  Is  well  to  remember  that  tbe  son  testified 
that  the  sale  was  not  a  simulation,  but  real 
and  bona  fide.  I  say,  therefore,  that  Pis- 
solato  had  ceased  to  be  the  bona  flde  owher 
of  the  property;  it  was  therefore  no  longer 
his  homeBtead.  What  kind  of  a  homestead 
Is  it  to  which  the  claimant  has  no  legal  title 
and  cannot  olafan  any}  Th»  homestead  law 
does  not  require  that  the  homestead  should 
be  restored  to  the  claimant  after  he  has  by 
duly  recorded  title  divested  himself  of  it 
The  majority  opinion  makes  a  cat's  paw  of 
the  creditor.  He  stands  the  trouble  and  ex- 
pense of  a  lawsuit  for  enforcing  his  legal 
rights  against  the  property,  and  the  conrt 
agrees  with  him,  but  gives  the  property  to 
the  debtor,  and  leaves  the  creditor  to  pay  the 
cost  of  his  own  successful  suit  unless  he  can 
make  them  out  of  the  fraudulent  and  prob- 
ably, impecunious,  vendee;  I  respectfully 
dissent 
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No.  23996. 


WIGHT  V.  POLICE  JURY  OF  SABINE 
PARISH   at  al. 

(Sapreme  Gonrt  of  Loniaiana.    May  81.'  1920. 
Behearinc  Denied  June  30,  1920.) 

(ByttohM  by  BdUorial  Bt9ff.) 

1.  CoontlM  «=>I90(2)— Parlahe*;  tax  limit  for 
road  and  bridge  purpooM  held  la  uldltloo  to 
Unit  for  aonorol  iaprovOBenta. 

Tax  limit  of  10  miUo  allowed  by  Oonot  ait. 
281,  aa  amended  in  1910,  for  apedal  tazoa  for 
worka  of  public  improvement,  indudinc  roads 
and  bridges,  held  not  superseded  by  limit  of  6 
mills  for  5  years,  as  alloved  by  article  2&1, 
as  amended  in  1912,  latter  limit  for  ^oad  and 
bridge  purposes  being  in  addition  to  lO-mill  lim- 
it tor  improvementa  generally. 

2.  Conntloo  <S=>I76,  192— Parlshet;  aiode  of 
Oflbmlssloa  of  proposition  to  levy  taxoo  aad 
Isaoo  bond*  for  road  aad  bridge  porposos  !■• 
propor. 

If  proposition  to  leyy  8Vi  mills  tax  for 
roads  and  bridges,  and  proposition  to  issue  $70,- 
000  of  bonds,  submitted  to  taxpayers  of  parish 
by  police  Jury,  were  to  bo  regarded  by  tax- 
payers as  distinct  propositions,  manner  of  sub- 
mitting them  held  a  violation  of  Act  No.  2S6  of 
1010,  I  8,  providing  that  when  more  than  one 
proposition  is  submitted  voters  shall  be  enabled 
to  vote  on  each  separately. 

3.  Coaatlos  «=>I92— Parlshoo;  proposition 
for  levy  of  tax  and  lasuanco  of  bonds  for 
roads  and  bridges  violative  of  Constitution. 

If  propositions  to  levy  8V&'  mills  tax  for 
road  and  bridge  purposes,  and  to  issue  $70,000 
of  bonda,  were  one  proposition  to  incur  debt 
of  $70,0()0  and  fund  it  into  bonds,  and  to  levy 
tax  to  pay  bonds  and  interest,  the  proceeding 
was  in  violation  of  Const,  art.  281,  aa  amend- 
ed in  1910,  commanding  police  jury  to  levy  each 
year  while  bonds  remain  outstanding  only  suf- 
ficient tax  to  pay  principal  and  interest  for 
year. 

Appeal  from  Twelftb  Jndldal  Dljstrict 
Clourt,  Parish  of  Sabine;  John  H.  Boone, 
Judge. 

Proceedings  to  annul  tax  levy  by  Pearl 
Wight,  receiver  of  the  Texas  &  Padflc  Rail- 
way Company,  against  the  Police  Jury  of 
Sabine  Parish  and  others.  From  decree  an- 
nulling the  proceedings,  defendants  appeaL 
Affirmed. 

Scarborough  &  Carver,  of  Natchitoches,  for 
appellants. 

Spoioer,  Fenner,  Gidiere  &  Phelps,  of  New 
Orleans,  and  Wise,  Randolph,  Rendall  & 
Freyer,  of  Shreveport,  for  appellee. 

O'NIBLXi,  J.  The  defendants,  the  police 
Jury,  the  tax  assessor^  and  the  tax  collector 


of  the  parish  of  Sabine,  appeal  from  a  Jodg- 
ment  annnlllng  the  proceedings  of  the  po- 
lice Jury,  proposing  to  levy  a  special  tax  of 
8^  mills  tbr  80  years  and  to  ianie  negotia- 
Ue  bonds  to  the  amonnt  of  $70,000. 

The  district  Jndge  assigned  three  reasms 
for  declaring  the  propooed  tax  and  bond  Is- 
sue illegal,  in  his  written  opinion,  viz.: 

"(a)  Because  two  separate  propositions  were 
submitted  to  the  voters  at  one  and  the  same 
time,  and  they  were  not  given  an  opportunity 
by  the  ballot  to  vote  on  each  proposition  sep- 
arately; (b)  because  the  8%  mills  voted  is 
in  excess  of  the  eonstitational  limit,  in  ease 
of  special  taxes,  to  6  mills  for  5  years,  and  the 
whole  proceeding  in  connection  with  said  at- 
tempted bond  issue  must  fall  together,  the  two 
propositions  not  having  been  separated;  and  (c> 
because  the  governing  authority  for  said  road 
district  could  not  be  restricted  to  8%  nuUs 
for  80  years,  by  a  vote  of  the  people,  in  »ii«Hng 
its  levy  to  pay  the  interest  and  retire  the  prin- 
cipal of  said  bond  issue." 

[1]  The  second  reason,  (b),  assigned  by  the 
district  court,  for  declaring  the  iK'oceedings 
invalid,  is  not,  in  our  opinion,  a  good  reason 
for  the  decree.  What  the  district  Judge  hdd 
was  that  the  limitation  of  10  mills  of  ape- 
dal  taxes  for  works  of  pnblic  Improvement 
(indnding  roads  and  bridges),  as  fixed  by  ar^ 
tide  281  of  the  Constltati<ni  (as  amended  In 
1910),  was  superseded,  as  to  taxes  levied  for 
roads  and  bridges,  by  the  limitation  of  only 
6  mills,  as  fixed  by  artide  291  of  the  Consti- 
tution (as  amended  in  1912).  This  court  de- 
dded,  in  Sheridan  v.  Police  Jury  of  Wash- 
ington Parish,  146  La.  403,  82  South.  386. 
overruling  all  previous  expressions  to  the 
contrary,  that  the  tax  limit  of  10  mUIa^  al- 
lowed by  artide  281  of  the  Constitution  (as 
amended  in  1910),  was  not  superseded  by.  the 
limit  of  5  mills  for  6  years,  as  allowed  by 
artide  291  of  the  Ccmstltntlon  (as  amended 
in  1912) ;  and  that  the  limit  of  6  mills  for  6 
years,  for  road  and  bridge  purposes,  was  In 
addition  to  the  limit  of  10  mills  allowed  for 
public  improvements  generally,  indnding 
roads  and  bridges. 

The  two  other  reasons  assigned  for  the 
district  court's  decree  may  be'  considered  to- 
gether; that  is:  (a)  That  two  propositions 
were  submitted  together,  and  the  ballot  was 
not  so  arranged  as  to  allow  a  voter  to  vote 
on  each  proposition  separately;  and  (d  that 
by  the  terms  of  the  ballot  the  voters  under- 
took to  restrict  the  police  Jury  to  the  levying 
of  a  fixed  tax,  not  more  nor  less  than  8% 
mUlB,  for  30  years;  whereas  the  Constitution 
requires  that  the  police  Jury  shall  be  free 
to  levy,  and  must  in  fact  levy,  eadi  year,  a 
tax  suffident,  and  only  suffidoit,  to  pay  the 
prlndpal  and  interest  falling  due  each  year. 

The  ballots  furnished  to  the  taxpayers  snd 
voted  by  them  were  in  the  following  fionn, 
viz.: 
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"Propodtion  to  Urj  an  8%  milla  tax  on  all 
property  subject  to  tazatioo  in  road  district 
No.  6,  ot  the  parish  of  Sabine,  state  of  Louisi- 
ana, for  a  period  of  thirty  years,  and  to  au- 
thorise the  issuance  of  bonds  in  the  sum  of  sev- 
enty thousand  dollars  ($70,000.00)  as  good 
roads  bonds  to  be  based  thereon. 

"The  purpose  of  the  said  tax 
and  bond  issue  being  for  the  con- 
struction and  maintenance  of  good 
roads  in  road  district  No.  6  of  the 
parish  of  Sabine,  state  of  Ijouisi' 
ana.  The  construction  of  the  Sa' 
bine  link  of  the  Jefferson  Highway 
passing  through  said  road  district 
No.  6,  being  in  part  the  construc- 
tion In  view. 

"Valuation  of  property,  $     '     . 

"Signature  of  voter, . 

"Ifotiee  to  voter*.— To  vote  in  favor  of  tite 
proposition  submitted  upon  this  ballot  place 
an  X  mark  in  the  aqnare  opposite  the  word 
•Yes.' 

"To  vote  against  the  proposition  submitted 
upon  this  ballot,  place  a  similar  mark  in  the 
square  opposite  the  word  'No.'" 

[2]  If  the  propaBltion  to  lAvy  the  8^  mills 
tax  and  the  proposition  to  iarae  the  970,000 
of  bonds  were  to  be  regarded  by  the  taxpay- 
«ea  as  two  separate  and  distinct  propositions, 
either  one  of  which  might  have  been  adopted 
and  the  other  rejected,  the  manner  of  submit- 
ting the  propositions  was  a  plain  violation 
of  the  reqnirement  of  section  8  of  Act  256  of 
1910  (page  429)  "that  when  more  than  one 
proposition  shaU  be  submitted  at  the  same 
time,  they  shall  be  so  submitted  as  to  enable 
one  voter  to  vote  on  each  proposition  sqm- 
lately.'' 

[9]  On  the  other  hand,  if  the  two  pr<q;)06l- 
tions  were,  as  we  believe,  to  be  regarded  as 
one  proposition,  to  Incur  a  debt  of  $70,000 
and  fond  it  into  negotiable  bonds  and  to  levy 
a  tax  not  more  nor  less  than  8^  mills  for 
30  years  for  the  purpose  of  paying  the  bonds 
and  the  interest  thereon,  the  proceeding  was 
In  violation  of  the  provision  of  article  281 
of  the  Constitution,  as  amended  in  1910, 
which  commands  that  the  police  Jury  shall 
levy — and  shall  therefore  be  free  to  levy, 
each  year  while  any  bonds  remain  outstand- 
ing—a tax  snffldent,  and  only  sufficient,  to 
pay  the  principal  and  Interest  falling  due 
each  year.  In  the  case  of  the  Police  Jury 
of  Jefferson  Parish  v.  Louisiana  PetroUthlC 
Construction  Co.,  132  La.  758,  61  South.  780, 
it  was  held  that  the  proceedings  for  Issuing 
the  bonds  and  levying  the  tax  were  invalid, 
because  the  proposition  to  incur  the  debt  and 
Issue  the  bonds,  as  submitted  to  the  taxpay- 
ers and  adopted  by  their  vote,  carried  with 
it  a  proposition  to  levy  a  tax  of  6  mills,  in- 
stead of  leaving  to  the  police  Jury  the  ques- 
tl<Mi  of  the  rate  of  the  tax  to  be  levied  each 
year. 

Our  conclusion,  therefore,  is  that  the  de- 


cree of  the  district  court  in  this  case  is  cor- 
rect 
The  Judgment  appealed  from  Is  affirmed. 


MONROE,  C.  X, 
car  in  the  decree. 


and  FBOVOSXX,  J,  can- 


(1«  La.  6U) 


No.   23S78. 


ORASSER  CONTRACTING  CO.  V. 
ARD80N. 

I>  ra  RICHARDSON. 


RICH. 


(Supreme  Court  ot  Louisiana.    May  31,  1920. 
Behearing  Denied  June  80,  1920.) 

(BvUaJ)»$  bit  Editorial  Btag.) 

1.  Municipal  oorporattons  «=»280(2r— Two 
prooeedlngs  for  paving  streets  separate  and 
distinct 

The  two  proceedings  provided  for  in  the 
charter  of  the  dty  of  New  Orleans  with  refer- 
ence to  paving  streets  and  sidewalicB,  though 
embraced  in  one  statute,  are  separate  and  dis- 
tinct as  under  section  42  the  paving  must  be 
done  on  petition  of  property  holders  addressed 
to  the  commission  council,  while  under  sections 
47  and  48- it  may  be  done  without  petition  to 
the  council  by  the  property  holders,  aind  only  on 
published  notice. 

2.  Msnlolpal  oorporaUons  «=3292(3)— Petition 
for  paving  not  signed  by  reqnlred  per  cent 
of  owners  does  not  snpport  contraot. 

Petition  of  property  owners  in  dty  of  New 
Orleans  for  paving  of  street  purporting  to  be 
under  the  charter,  section  42,  but  not  signed  by 
52  per  cent  or  more  of  the  owners  of  the  prop- 
erty on  the  street  was  illegal,  null,  and  void, 
and  could  not  serve  as  a  foundation  for  contract 
for  the  paving,  particularly  where  a  dissenting 
property  owner  filed  timely  protest  against  the 
contract 


3.  Mnniclpal  eerporatlons  «=»488,  489(1)— 
Paving  contraotor's  plea  that  owner  estopped 
to  set  up  Invalidity  oovored  by  statute. 

Act  No.  219  of  1914,  providing  plea  of  es- 
toppel shall  never  be  allowed  in  matters  of  local 
or  municipal  assessments  where  there  are  rad- 
ical defects  in  the  proceedings,  in  effect  before 
plea  of  estoivel  was  filed  in  suit  by  paving  con- 
tractor against  property  owner,  ImU  to  cover 
contractor's  plea  that  the  owner  was  estopped. 

Suit  by  the  Orasser- Contracting  Company 
against  F.  Rivers  Richardson.  From  Judg- 
ment for  defendant  plaintiff  appealed  to  the 
Court  of  Appeal,  which  reversed  and  ren- 
dered Judgment  for  plaintiff,  and  defendant 
applies  for  certiorari  or  writ  of  review. 
Judgment  of  the  Court  of  Appeal  annulled 
and  reversed,  and  judgment  of  the  trial  court 
affirmed. 

See,  also,  144  La.  933,  81  South.  429. 
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Danelson  Catt^7,  of  New  Orleans,  for  ap- 
plicant 

McGloekey  te  Benedict  and  B.  J.  Thllbor- 
ger,  all  of  Mew  Orleans,  for  respimdent 

80MMBBVII.LE!,  J.  PlaJntUPs  claim 
against  defendant  Is  for  certain  paving  whlcb 
was  done  In  front  of  the  latter's  property,  In 
Lowerllne  street.  In  tbe  dty  of  New  Orleans, 
under  section  42  of  tbe  dty  charter  (Act  169, 
1812,  p.  277).    That  section  provides: 

"Whenever  the  owner  or  owner*  of  flfty-two 
(62)  per  cent,  or  more  of  real  property  abat- 
ting  on  any  anpaved  or  nnbanquetted  street  in 
the  dty  of  New  Orleans,  or  any  portion  thereof, 
shall  by  petition  signed  by  petitiooer  or  peti- 
tioners and  addressed  to  the  commission  coan- 
dl  of  said  dty  ask  for  the  paving  of  the  road- 
way or  roadways,  or  for  the  banquettlng  of 
the  sidewalk  or  sidewalks  of  said  street  or  said 
portion  thereof,  setting  forth  the  character  or 
quality  of  said  roadway  or  roadways  paving,  or 
said  sidewalk  or  sidewalks  banquetting,  said 
commission  council  shall  have  said  petition  pub- 
lished in  Einglish  in  the  official  journal  of  the 
said  dty  once  a  week  for  four  weeks,  and  if  at 
the  expiration  of  said  publication  so  made  of 
said  petition,  some  of  the  signer*  do  not  with, 
draw  and  the  owner  or  owners  of  a  majority 
of  real  property  abutting  on  said  street  or  said 
portion  thereirf  do  not  by  memorial  signed  by 
the  memorialist  or  memorialists  and  addressed 
to  the  said  commission  conndl  object  to  the 
proposed  roadway  or  roadways  paving,  or  side- 
walk or  sidewalks  banquetting,  tiie  said  com- 
mission conndl  shall  by  ordbianee  order  the 
roadway  or  roadways  paving  or  sidewalk  or 
sidewalks  banquetting  so  petitioned  for  to  be 
made." 

Tbe  petition  to  pave  Loweiilne  street  bears 
date  of  July  12,  1810,  but  it  would  appear 
that  It  did  not  reach  the  commlssian  council 
nntll  the  latter  part  of  tbe  year  1818.  At 
that  time  the  petition  of  the  property  holders 
was  published,  and  the  contract  was  there- 
after let;  and  work  on  the  street  was  begun 
In  the  early  part  of  the  year  1914. 
.  The  district  court  held  that  the  entire  pro- 
ceeding was  stricken  with  absolute  nullity, 
Oecause-  If  the  paving  petition  were  consider- 
ed as  of  date  In  any  of  the  separate  years, 
191(H  1911,  1912;  or  1813,  that  there  were 
uot  in  any  one  year  sufficient  signatures  to 
make  up  the  full  62  per  cent  of  that  year, 
and  that  defendant's  protest  being  timely, 
he  was  absolved  from  payment 

I'hc  above  finding  of  fact  was  concurred  in' 
by  tbe  Court  of  Appeal  In  the  following  lan- 
guage: 

"It  is  shown  by  the  record  that  the  council 
had  written  evidence  before  it  showing  that  a 
majority  of  the  property  bolders  had  not  signed 
the  petition." 

Neverthdebs,  the  Judgment  of  the  district 
court  was  reversed  by  tbe  Court  of  Appeal, 
and  judgment  was  rendered  in  favor  of  plain- 
tiff as  prayed  for. 

.The  Court  of  Appeal,  as  said  in  their  opin- 
ion, found  that  while  tbe  roadway  was  not 


paved  In  accordance  with  section  42,  It  had 
been  paved  under  tbe  terms  of  sections  47 
and  48  of  the  dtf  charter,  which  latter  sec- 
tions did  not  require  the  petition  of  52  per 
cent  of  the  property  bolders  on  tbe  street 
and  that  therefore  the  contract  was  a  legal 
one,  under  which  defendant  was  liable  for 
the  paving  in  front  of  bis  prcqperty. 

When  this  same  contract  between  tbe  same 
parties,  in  this  same  snlt  was  before  this 
court  it  was  decided  diat  this  coort  was 
without  jurisdiction  because  tbe  contract 
made  betweoi  the  dty  of  New  Orleans  and 
plaintiff  called  for  tbe  Imposition  of  a  local 
assessment  or  forced  contribution,  under  sec- 
tion 42  of  tbe  dty  diarter,  and  was  not  for  a 
tax  under  sections  47  and  48  of  the  charter, 
and  that  this  court  was  therefore  without 
Jurisdiction.    144  La.  833,  81  South.  429. 

That  same  distinction  with  ref»aice  to 
forced  cootributlons  and  taxes  was  made  in 
tbe  ease  of  Town  of  Mlnden  v.  Stewart,  142 
La.  467,  77  South.  118,  wherein  tbe  authori- 
ties on  tbe  question  are  given  at  length. 

[1]  Tbe  two  proceedings  provided  for  In 
tbe  dty  diarter,  with  reference  to  paving 
streets  and  sidewalks  in  tbe  dty  of  New  Or- 
leans are  separate  and  distinct  although  em- 
braced Ui  one  act  of  the  Legislature.  Under 
section  42  the  paving  must  be  done  on  tbe 
petition  of  the  property  holders,  addressed 
to  the  commission  conndl;  wbile  under  sec- 
tions 47  and  48  the  work  may  be  done  by  the 
oommisslon  conndl  without  such  petition  by 
tbe  property  holders;  and  only  on  published 
notice.  And  tbe  Court  of  Aiqiteal  was  in  er- 
ror in  holding  that  tbe  contract  purporting  to 
have  been  made  under  section  42  was  a 
good  and  valid  contract  under  sections  47 
and  48. 

[2]  As  the  property  owners'  petition  in  tbls 
case  was  not  signed  by  62  per  cent  or  more 
of  the  owners  of  property  on  Lowerllne  street 
it  was  illegal,  null,  and  void,  and  could  not 
serve  as  a  foundation  for  tbe  contract  here 
sued  upon,  particularly  as  defendant  in  the 
cause  filed  a  tlmdy  protest  against  entering 
into  said  contract 

Plaintiff  In  this  court  has  filed  a  plea  of  es- 
toppel, based  on  the  allegations  that  defend- 
ant was  fully  aware  of  the  contemplated  pav- 
ing of  the  street  fronting  his  property  by  the 
physical  conditions  of  said  street  anterior  to 
his  protest  and  by  the  published  petition  of 
the  minority  of  the  property  holders;  and  it 
urges  that  he  cannot  now  be  heard  to  charge 
Irregularities  in  the  proceeding. 

[3]  The  illegality  of  the  petition  (not  hav- 
ing been  signed  by  52  p^  cent  of  the  prop- 
erty owners  on  Lowerllne  street)  was  brought 
to  the  knowledge  of  the  dty  of  New  Orleans, 
and,  it  Is  presumed,  to  the  knowledge  of  the 
plaintiff,  prior  to  tbe  entering  into  of  fhie 
contract  between  the  dty  and  plaintiff ;  and, 
as  that  defect  Was  a  radical  one,  defend^t 
would  have  tbe  right  to  urge  it  in  defease  ot 


Digitized  by 


Google 


.14.) 


HAMILTOK  ▼. 


LOUISIAXA  BT. 
(H  80.) 


«  NAV.  CO. 


611 


any  claim  vad«r  tbe -contract  Act  219, 1914, 
p.  416,  although  passed  in  July,  1914,  alter 
t£e  date  of  the  contract,  ppedally  provides 
that— 

"The  plea  of  estoppel  shall  never  be  ellowed 
hy  the  courts  of  this  state  in  matters  of  local 
or  municipal  assessments  where  there  are  rad- 
ical defects  in  the  proceedings  leading  np  to 
each  local  aasessments,"  etc. 

nils  act  was  In  effect  before  tbe  plea  of 
estoppel  was  filed  in  this  case;  and  tbe  plea 
is  covered  by  the  terms  of  that  act. 

It  Is  therefore  ordered,  adjndged,  and  de- 
creed that  tbe  Judgment  of  the  Court  of  Ap- 
peal be  annulled,  avoided,  and  reversed,  and 
that  Uie  Judgment  of  the  district  court  be  af- 
firmed, with  costs  against  plaintiff  In  all 
€onrt& 


047 


SIC) 


Ne.  23610. 


HAIMILTON  V.  LOUISIANA  RY.  t,  NAV.  CO. 

(Snpreme  Court  of  Louisiana.    May  81,  1920. 
Rebearinc  Denied  June  80,  1920.) 

(ByXtabtu  hy  the  Court.) 

1.  Carriers  «=>303 (6)— Carrier  providing  un- 
safe exit  from  train  liable  to  passenger. 

The  obligation  of  a  carrier  of  passengers 
requires  that  it  shall  carry  them  safely,  unless 
prevented  by  some  act  of  Ood  or  vis  major  of 
man,  and  provide  for  them  a  safe  place  of 
exit  from  its  trains;  and  where  a  carrier  not 
only  fails  to  provide  a  safe  place  of  exit,'  but 
provides  an  unsafe  place,  and  a  paissenger  suf- 
fers injury  by  reason  thereof,  the  carrier  is 
liable  in  damages. 

(AdHUonal  ayttabui  »v  BditorM  autff.) 

2.  Damages  «=3 1 32  (8)— 415,000  for  Injury  to 
wrists  and  Jaw  ami  loss  of  hearing  not  ex- 
oasslve. 

An  award  of  $16,000  to  a  woman  62  years 
of  age,  with  an  expectancy  of  12.8  years,  and 
dependent  on  herself  for  a  living,  for  the  brealc- 
ing  of  the  bones  of  both  wrists,  preventing  re- 
sumption of  her  avocation  of  painting  on  china, 
a  fracture  of  the  jaw,  necessitating  tbe  extrac- 
tion of  teeth,  the  rupture  of  a  drum  of  an  ear, 
its  loss  of  hearing,  a  contusion  of  the  hips, 
and  an  injury  to  the  back,  where  she  had 
been  earning  about  '$100  per  month,  was  not 
excessive. 

Appeal  from  Tblrteenth  Judicial  District 
Court,  Parish  of  Bapldea;  James  Andrew, 
Jodge. 

Action  by  Mrs.  Kathleen  C  Hamilton 
against  the  Louisiana  Ballway  &  Navigation 
Company.  Judgment  for  'plalntiflr  and  de* 
fendant  appeals.    Affirmed. 


Wise,  B^mdolph,  RradaU  4;  Froyer,  ot 
Shreveport,  and  Thornton,  Oist  A  Bichay,  of 
Alexandria,  for  appellant. 

Blackman,  Overton  &  Dawklns,  of  Alexan- 
dria, for  appellee. 

MONBOE,  a  J.  Defendant  has  appealed 
from  a  judgment  awarding  plaintiff  $15,000 
as  damages  for  personal  Injuries  sostalned  by 
her  in  alighting  from  one  of  its  trains  upon 
which  she  had  been  traveling  as  a  passenger. 
Plaintiff  has  answered,  praying  that  the 
award  be  Increased  to  $26,000.  The  facts,  a3 
we  find  them  disclosed  by  the  evidence,  are  as 
follows: 

Plaintiff,  at  the  time,  that  she  rec^ved  tbe 
injury  complained  of,  was  a  widow  62  years 
old,  who  had  for  some  years  earned  her  liv- 
ing, say,  $100  per  montb,  by  painting  on  ctilna 
and  in  other  occupations.  In  the  early  part 
of  1918,  in  order  to  be  near  (me  of  her  sons, 
who  had  been  ordered  into  training  at  Camp 
Beauregard,  near  Alexandria,  in  this  state, 
she  came  from  her  home  in  Indiana  and  waa 
soon  employed  In  social  worlc  among  the  sol- 
diers, at  first  In  entertaining  the  soldiers  at 
the  Y.  M.  G.  A.  dubs,  then  as  assistant  libra- 
rian, then  as  assistant  hostess  at  the  Hostess 
House,  and  then  as  hostess;  her  connectioa 
with  the  woric  having  been  continued  after 
her  son  had  been  sent  with  bis  regiment  to 
France,  because  she  liked  it  During  tbe 
period  of  her  employment  she  bad  occasion 
very  frequently  to  travel  between  the  camp 
and  the  dty  of  Alexandria  on  what  was 
known  as  the  "shuttle  train,"  which  had  beat 
established  by  defendant  for  that  traffic,  and 
the  usual  stopping  place  of  which  In  Alexan- 
dria was  upon  an  embankm^int,  which  rose 
some  17  feet  above  the  level  'of  the  adjacait 
streets,  and  alongside  of  a  platform  600  feet 
in  length  by  15  feet  In  width,  which  defend- 
ant had  erected  upon  the  embankment  to  Ul- 
cUltate  passengers  in  getting  on  and  off  the 
train.  The  embankment  was  bisected  by 
Third  street,  the  surface  of  which  was  17  feet 
below,  and  the  chasm  was  crossed  by  a  bridge, 
tbe  sides,  or  girders,  of  which  were  composed 
of  plates  of  Iron,  standing  on  edge  rising  3  or 
4  feet  above  the  railroad  track,  and  located 
about  that  distance  from  the  trade  on  elthw 
side.  Tbe  roadbed,  as  It  may  be  called  (on 
the  bridge)  consisted  of  timbers  inld  trans- 
versely from  girder  to  girder,  upon  which 
were  imposed  stringers,  upon  which,  in  turn, 
were  laid  cross-ties,  upon  the  borlzontal  sur- 
faces of  the  ends  of  which  were  superimposed 
a  line  of  timbers  intended,  apparently,  tha 
better  to  hold  the  ties  In  position,  and  be- 
tween that  line  and  the  glrderd;  there  were 
open  spaces  measuring  some  84  to  86  Inches-  In 
width.  It  was  expected  of  engineers  bringing 
in  trains  from  the  camp  that  they  would  be 
careful  to  dear  the  bridge  before  stepping  tha 
trains,  and,  all  the  doon  oeing  left  unfasten- 
ed, ingress  and  egress  was  as  common  through 
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fhe  r»ar  doors  of  the  cars  as  throogli  the 
front,  and  neither  the  conductor  nor  the  one 
brakeman  with  whom  the  train  was  proTlded 
considered  It  any  part  of  his  duty  to  aisslst 
paBsengers  on  or  off  or  to  make  any  sugges- 
tions on  that  subject  The  trains  varied  In 
length  with  the  crowds,  and  it  seems  to  have 
been  left  to  the  engineer  of  each  train  to  cal- 
culate or  guess  whether,  having  from  four  to 
nine  cars  behind  him,  the  last  one  had  cleat^ 
ed  or  was  still  resting  on  the  bridge  when  he 
brought  it  to  a  stop;  the  testimony  on  that 
subject  being  to  the  effect  that  occasionally 
and  casually  a  brakeman  was  seen  to  signal 
the  engineer  from  the  rear,  but  that  that  pre- 
caution never  became  a  practice,  and  upon 
the  occasion  of  the  accident  here  in  question, 
when,  it  being  Sunday,  there  were  more  pas- 
sengers and  more  cars  than  usual,  both  the 
conductor  and  the  brakeman  were  at  the  head 
of  the  train,  both,  as  we  understand  from 
their  testimony,  in  order  to  facilitate  them- 
selves in  getting  away  in  advance  of  the  pas- 
sengers, to  whom  they  considered  that  they 
owed  no  further  duty  after  the  train  stoi^)ed. 
it  happened  in  this  Instance  that  the  engineer 
missed  hfs  calculation,  or  his  guess,  and  stc^ 
ped  the  train  in  sudi  a  position  that  the  rear 
platform  and  steps  of  the  car  projected  be- 
yond the  station  platform  and  over  Uie  bridge, 
and  the  steps  led  immediately  down  to  the 
open  space  between  the  ends  of  the  ties  and 
the  girder.  Plaintiff  had  occupied  a  seat  near 
the  rear  door  of  the  rear  car,  because  that 
car  was  assigned  to  offica:^  and  ladles  and  the 
seat  was  the  only  one  that  seemed  available, 
and  when  the  train  arrived  and  the  car  stop- 
ped, which  was  well  after  dark,  she  naturally 
sought  to  make  ber  exit  by  the  rear  door,  as 
the  most  convenient.  There  Is  some  conflict 
In  the  testimony  as  to  how  well  the  platfornt 
and  steps  of  the  car  were  lighted,  and  our 
c<mdu8ion  is  that,  while  the  car  platform 
was  moderately  well  lighted,  it  is  probable 
that  the  steps  were  rather  In  the  shadows. 
Be  that  as  it  may,  there  was  a  strong  light 
thrown  by  a  street  lamp  on  the  sidewalk  un- 
der the  bridge,  and  as  nothing  Intervened  be- 
tween the  sidewalk  and  the  space  Into  which 
plaintiff  looked  when  she  descended  the  steps, 
as  she  had  no  knowledge  or  suspicion  that  the 
car  had  stopped  elsewhere  than  against  the 
station  platform  where  she  had  always  known 
it  to  stop,  and  as  her  thoughts  were  concen- 
trated upon  getting  off  the  car  rather  than 
upon  the  station  platform,  which  she  felt 
quite  confident  that  she  saw  before  her,  she 
stepped  off  the  last  step  and,  instead  of  land- 
ing upon  the  platform,  landed  upon  the  street 
pavement  17  feet  below.  There  was  no  negll- 
giKice  uiwn  her  part  in  descending  the  steps, 
as  she  testifies  that  she  held  on  to  the  hand- 
rails on  either  side;  nor  was  she  negligent  In 
stepping  off,  since  she  had  the  right  to  as- 
sume that  the  st^s  which  defendant,  by  its 
action  and  inaction,  invited  her  to  descend, 
led  to  the  station  platform,  which  was  a  safe 


and  euj  landing,  and  not  Into  a  >paoe  die 
bottom  of  which  was  a  stone  pevemeBt  17  feet 
below.  She  testifies  that  she  was  confidrat 
that  she  saw  before  her  that  which  die  ex- 
pected to  see,  and  the  evidence  satisfies  us 
that,  apart  from  her  natural  obsessicHi  as  to 
the  presence  of  the  station  platform,  her  mis- 
taking the  paveniient  for  the  platform  was, 
under  the  circumstances,  a  natural  and  ex- 
cusable error.  It  is  well  recognized  in  optics 
that  the  art  of  measoring  distances  by  Bight 
is  larg^  an  acquired  one,  and  it  is  a  matter 
within  the  common  experience  that  In  many 
instances  where  the  distances  are  short  and 
one  has  nothing  by  which  to  measure  It  is 
difficult,  if  not  imiposslble,  to  determine  the 
distance  of  an  object  within  the  range  of 
one's  vision.  Standing  a  few  feet  back  tcom 
an  open  window,  for  instance,  through  which 
nothing  is  to  be  seen  but  a  blank  wall,  the 
distance  of  the  wall  ftom  the  window  be- 
comes very  much  a  matter  of  guesswork;  It 
may  be  practically  filling  the  window,  at  it 
may  be  quite  b^ond  reach.  That  plaintiff 
thought  she  saw  the  platform  immediate 
before  her  there  can  be  no  doubt,  since  she  so 
testifies,  and  it  will  not  be  presumed  that  she 
intended  to  precipitate  herself  to  what  would 
have  otherwise  api>eared  to  be,  and  came  near 
being,  certain  death.  That  she  had  a  psydio- 
logical  reason  for  thinking  as  she  did  has  been 
shown.  And  her  testimony  to  the  effect  that 
she  had  a  physical  reason  for  so  thinking  at 
the  time  is  corroborated  by  the  testimony  of 
two  witnesses  who  were  on  the  scene  a  few 
minutes  after  she  had  fallen,  who  then  ex- 
amined the  place  from  which  she  fell,  and 
who  testify  that  the  lighted  pavement  upon 
which  she  fell,  seen  from  the  steps  of  the  car 
through  the  opening  in  the  bridge,  had  the 
appearance  of  the  floor  of  0ie  station  plat- 
form. 

Thomas  Martin,  called  by  plaintiff,  testi- 
fled  as  follows: 

"Q.  What  was  the  appearance  of  things  to 
anybody  descending  those  steps?  A.  Appeared 
just  as  if  it  was  a  platform,  or  concrete  walk, 
from  the  lights  in  the  street  under  the  bridge. 
Q.  Tou  made  that  observation  you  say,  standing 
on  the  step  which  she  evidently  descended?  A. 
Yes,  sir.  •  •  •  Q.  What  was  the  appear- 
ance of  things  as  yon  looked  down  from  the 
rear  steps  of  the  rear  coach,  in  reference  to 
whether  there  was  or  was  not  a  platform  be- 
neath? A.  It  would  appear  that  there  was; 
I  would  have  taken  it  that  there  was  a  walk 
going  along  there;  the  light  made  it  appear 
so." 

X  O.  Oavbo,  called  by  plalntUt: 

"A.  A  person  getting  off  the  rear  end  wouldn't 
hardly  notice  that  there  was  an  open  apace 
there.    •    •    • 

"Of  course,  if  they  had  paid  particular  at- 
tention they  would  have  noticed  it,  but  joat 
going  in  an  ordinary  way,  they  would  not." 

Witnesses  called  by  defendant,  who  had 
examined  the  position  with  a  view  to  bdng 
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BO  called,  testified  that  tbey  fotmd  no  difficul- 
ty In  recognizing  tbe  opening  for  what  it 
iras,  and  dlstlnguighlng  It  from  the  station 
platform.  The  difference  between  the  wit- 
nesses and  ttie  plaintiff  was  that  her  mind 
was  occnpled  with  the  business  of  getting 
safely  down  the  steps  and  upon  a  platform, 
the  existence  of  which  she  had  no  reason 
to  question ;  while  tbe  witnesses  having  been 
forewarned  of  the  nonexistence  of  tbe  plat- 
form and  the  existence  of  the  open  space, 
concentrated  their  attention  upon  the  finding 
of  reasons  why  the  one  could  be  distinguish- 
ed from  the  other. 

A  few  witnesses  testified  that  the  proper 
exit  to  use  In  leaving  a  railroad  car  is  the 
front  door,  but  they,  and  all  the  other  wit- 
nesses who  were  questioned  on  that  subject, 
agreed  that  on  the  "shuttle  trains"  the  pas- 
sengers used  either  the  front  or  the  rear 
doors,  as  suited  their  convenience ;  that  there 
was  no  railway  employ^  to  assist  at  either; 
that  both  doors  were  left  open  and  that  no 
notices  of  any  kind  were  given  in  regard  to 
their  use;  and  It  is  made  plain  from  the 
testimony  of  defendant's  witnesses  that  the 
engineer  disobeyed  instructions,  disappointed 
expectations,  and  committed  an  error  in  stop- 
ping the  train  in  question  before  clearing  the 
bridge.  He  was  not  called  to  the  stand  by  de- 
fendant, and  no  reason  was  given  for  not 
calling  him. 

[1  ]  Defendant's  obligations,  as  a  carrier,  re- 
quire that  It  shall  carry  its  passengers  safe- 
ly, unless  prevented  by  some  act  of  God  or 
vis  major  of  man,  aijid  shall  provide  them 
with  a  safe  place  of  exit;  but.  In  this  In- 
stance, though  it  provided  the  place,  the 
place  was  unsafe,  which  was  worse  for  the 
passenger  than  If  no  place  had  been  provid- 
ed, and  defendant  Is  liable.  In  damages,  for 
the  consequences  to  plaintiff,  who,  as  a  pas- 
senger, was  thereby  injured.  Turner  v. 
Vicksburg,  S.  &  F.  R.  Ckt.,  37  La.  Ann.  648, 
65  Am.  Rep.  614 ;  Le  Blanc  v.  Sweet,  ^07  La. 
356,  31  South.  766,  90  Am.  St.  Rep.  303; 
Oleic  V.  Morgan's  La.  &  T.  R.  &  S.  S.  Ck>., 
107  La.  370,  31  South.  886,  00  Am.  St.  Rep. 
819;  Leveret  v.  Sbreveport  Belt  R.  Co.,  110 
La.  404,  34  South.  679;  Lancon  v.  Morgan's 
La.  &  T.  R.  «  S.  S.  Co.,  127  La.  1,  63  South. 
365. 

[2]  It  Is  Shown  that  the  bones  of  both  of 
plaintUf's  wrists  were  so  badly  broken  and 
dislocated  that  at  the  time  of  the  trial,  six 
months  after  the  accident,  she  could  not  close 
dtber  hand  so  as  to  get  tbe  ends  of  her  fin- 
gers nearer  than  an  inch  and  a  half  or  two 
Inches  from  her'  palms,  and  that  she  will 
ivobably  never  be  able  to  lift  as  much  as,  or 
more  than,  16  jwunds.  There  Is  a  preponder- 
ance of  evidence  to  the  effect  that  she  will 
never  be  able  to  resume  her  avocation  of 
painting  on  china,  though  one  expert  express- 
ed  tho  more  h<^>eful  vi^w  that  she  might 


in  time  be  able  to  do  that  work,  bat  he 
does  not  specify  the  time,  and  her  life  ex- 
pectatlon  Is  shown  to  be  12.3  years.  In  ad- 
dition to  the  injury  to  her  wrists,  plain- 
tiff suffered  a  fracture  of  the  jaw  and  had 
a  number  of  her  teeth  knocked  out,  necessi- 
tating tbe  extraction  of  the  others;  she 
was  badly  bruised  In  various  places,  and 
it  was  thought  that  two  of  her  ribs  were 
broken,  but  there  Is  some  doubt  about  that; 
she  suffered  a  rupture  of  the  drum  of  one 
of  her  ears,  and  has  lost  her  bearing  in 
that  ear ;  the  index  finger  of  one  hand  was 
dislocated  and  the  bone  protruded  through 
the  skin ;  there  was  a  contusion  of  her  hips 
and  an  Injury  of  some  sort  to  her  back.  She 
was  laid  up  for  several  months,  suffered  a 
good  deal,  physically  and  mentally,  and  was 
subjected  to  considerable  expense.  Her  in- 
come for  12  years  discounted  at  6  per  cent 
would  amount  to  $11,280.41.  We  do  not  find 
that  $16,000  was  an  excessive  allowance,  bat 
see  no  sufficient  reason  for  increasing  it 

The  judgment  appealed  from  la  therefore 

AfBrmed. 


a«7Lik  tm 


No.  23599. 


CONSTANTIN  REFININQ  CO.  V.  DAY,  Tax 

Collector. 

(Supreme  Court  of  Louisiana.    June  10,  1A20. 
Sehearinc  Denied  June  SO,  102a) 

(BvOabuB  hf  Eiitoriai  Biaff.) 

1.  Taxation  ^=>252  —  Legislature  oanaot  fix 
•Itus  of  property  at  place  where  It  has  nover 
boon. 

The  Legislature  cannot  fix  the  situs  of 
property  for  purposes  of  local  taxation  by  any 
of  the  political  subdivisions  of  the  state,  as  a 
parish,  in  a  subdivision  wliere  the  property  has 
never  been. 

2.  Taxation  «=9l46— Refining  company  a  "oor- 
poration  operating  rolling  stook  over  any 
railroad." 

Oil  refinery  owning  oil  cars  hauled  by  rail- 
roads held  a  "corporation  operating  rolling 
stock  over  any  railroad,"  within  Act  No.  0  of 
1917  (Ex.  Sess.),  relative  to  taxation  of  roll- 
ing stock. 

3.  Taxation  4=3499— Suit  oomplajning  of  ovor> 
valuation  Is  In  reduction  of  assessment. 

Overvaluation  in  an  assessment  cannot  en- 
tail nullity  of  the  entire  asBessment,  but  only 
of  the  part  in  excess  of  the  legal  limit,  so  that 
a  suit  wherein  overvaluation  is  complained  of 
is  one  in  reduction  of  assessment,  and  can  be 
entertained  only  if  tbe  taxpayer  has  made  a 
return  to  the  assessor  and  only  if  filed  before 
the  1st  of  November  in  tbe  year  when  the  as- 
sessment is  made. 

4.  Taxation  9=>500~Reduotlon  of  assessment 
not  decrsed  In  suit  for  oanoellatloD. 

RedoctiMt  of  an  assessment  cannot  be  de- 
creed in  a  suit  for  its  cancellation. 
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9.  Taxation  «=>ri 3— Statute  aathorizad  aaaeM- 
nant  of  roUlag  atoofc  la  IBI7. 
Act  No.  9  of  1917  (Bz.  Seas.),  relative  to 
the  tazatioii  of  rolling  stock,  held  to  aathoiize 
an  assessment  of  a  refining  companr's  oil  cars 
for  the  rear  1917,  in  view  of  section  8. 

6.  Taxation  «=3392— Asaeaament  of  refinery's 
cars  on  basia  of  one  eacli  5,000  miloa  traveled 
by  all  not  unfair. 

Assessment  of  oil  cars  of  refinery  company, 
nnder  Act  No.  9  of  1917  (Ex.  Sees.),  on  basis 
of  one  car  for  each  6,000  miles  all  the  cars  of 
the  company  traveled  in  the  state  during  the 
year  of  assessment,  hdd  not  improper  or  nn- 
fair. 

7.  Taxation  «s>42(2)— Statnta  taxing  rolling 
;  stock  not  unconstitutional  for  exception  of 
'    railroads. 

Act  No.  9  of  1917  (Bx.  Sess.),  under  which 
a  refinery's  oU  cars  were  assessed,  held  not 
violative  of  Const,  art  242,  in  its  exception  in 
seetiOB'  12  of  the  rolling  stock  of  any  regularly 
incorporated  railroad. 

8.  Taxation  «=330 1  (3)— Legisiatura  empowered 
to  levy  tax  for  onrrent  year  In  any  month 
thereof. 

Though  by  Const,  art.  232,  a  limit  is  placed 
on  the  taxes  which  the  Legislature  may  levy  in 
any  one  year,  it  is  not  forbidden  to  levy  in 
August  or  at  any  other  time  a  tax  for  the  cur* 
rent  year. 

9.  Appeal  and  error  «=sl078(l)  —  Objeotloaa 
not  referred  to  In  brief  waived. 

Objections  to  the  statute  under  wh&:h  taxea 
complained  of  have  been  levied,  not  referred  to 
in  the  brief,  are  waived. 

Appeal  trt^m  Twenty-Second  JTudlctal  Dis- 
trict Court,  Parish  of  Eaat  Baton  Rouge ;  H. 
F.  Brunot,  Judge. 

Suit  for  Injunction  by  the  Constantin  Re- 
fining Company  against  R.  B.  Day,  Tax 
Collector  of  the  parish  of  East  Baton  Bouge. 
From  Judgment  dismissing  the  suit  and  al- 
lowing attorney's  fees,  plaintiff  appeals. 
Judgment  afiBrmed  In  part;'  otherwise  set 
aside,  and  Injunction  reinstated  and  made 
perpetual. 

Howell,  Wortbam  &  Howell,  of  Tblbodaux 
(E.  M.  Gallaher,  of  Tulsa,  Okl.,  of  counsel), 
for  appellant. 

A.  y.  Coco,  Atty.  Oen.,  and  Arthur  J. 
TbMnas,  of  Baton  Rouge  (Harry  P.  Sneed, 
of  New  Orleans,  of  counsel),  for  appellee. 

PROVOSTT,  J.  Plaintiff  la  an  Oklahoma 
corporation.  It  operates  a  ooal  oU  refinery 
at  Tulsa,  in  that  state.  For  shipping  its 
products  throughout  the  United  States  and 
Canada,  including  this  state,  it  owns  tank 
cars.  These  it  fills  at  the  refinery  and  there 
deUvera  to  a  railroad  to  be  hauled  to  their 
destination  and  to  be  returned  empty  at  the 
refinery.  The  railroad  charges  freight  at 
regular  rates;  and  accounts  to  plaintiff  for 


three-quarters  o£  a  cent  per  mile  on  all  con- 
signments otbBt  than  to  plaintiff  itaeU,  and 
allows  plaintiff  a  like  rebate  on  oonslgiunents 
to  plaintiff. 

Act  8  of  1917  reads.  In  part,  as  follows; 

"Section  1.  •  •  •  That  the  rolling  stodc 
of  all  nonreaident  persona,  firms,  partnerships, 
companies,  associations,  or  corporations  operat- 
ing such  rolling  stock  over  any  of  the  railroads 
within  the  state  of  Louisiana  be,  and  it  is, 
hereby  declared  to  i>e  engaged  in  the  railway 
business. 

"Sec  2.  •  •  *  That  the  term  rolling  stock 
shall  include  any  kind  of  locomotive,  car  or 
sleeping  car  used  either  for  freight  or  pas- 
senger purposes,  that  may  be  operated  over 
any  railroad  within  thia  state. 

"Sec.  3.  *  *  *  That  all  sudi  rolling  stock 
be,  and  it  is,  hereby  declared  to  be  subject  to 
assessment  and  taxation  for  all  purposes  in 
the  state  of  Louisiana,  for  the  year  1917  and 
all  subsequent  years. 

"Sec  4.  •  •  •  That  the  board  of  state  af- 
fairs, as  created  by  Act  140  of  1916,  is  hereby 
vested  with  the  authority  to  determine  actual 
value  of  and  to  assess  all  aneh  rolling  stock  for 
aU  taxable  purposes,  and  all  nonresident  per- 
sons, firms,  partnerships,  companies,  ^associa- 
tions or  corporations  operating  such  rolling 
stock  over  any  railroad  in  this  state  are  here- 
by required  to  furnish  to  the  said  board  of 
state  affairs  such  reports  <^  their  operations  as 
the  said  board  may  require,  in  order  to  enable 
the  said  board  to  determine  actual  valae  asd  to 
assess  said  rolling  stock. 

"Sec  6.  *  *  *  That  the  assessment  aa  fix- 
ed by  the  board  of  state  affairs  of  all  snch 
rolling  stock  being  operated  in  this  state  by 
nonresident  persons,  firms,  partnerships,  com- 
panies, associations,  or  corporations  shall  be 
extended  on  the  assessment  roll  of  the  pariah 
and  municipality  where  the  capitol  of  the  state 
of  Louisiana  is  located,  by  the  assessor  of  that 
parish,  and  shall  pay  all  state  taxea  and  all 
local  taxes  on  said  aasessmeBot  to  wliich  it  Is 
subject  in  said  parish  and  municipality;  pro- 
vided thttt  where  any  such  nonresident  person, 
firm,  partnership,  company,  association,  or  cor- 
poration has  made  a  declaration  of  domicile  and 
appointed  an  agent  for  the  purpose  of  recaving 
service  and  citation  in  tills  state,  as  is  now 
provided  by  law,  then  that  such  nonresident  per- 
sons, firms,  partnersliips,  companies,  associa- 
tions, or  corporations  shall  be  assessed  at  tiie 
domicile  dedared  by  it,  for  the  purpose  of  aerv- 
ice  of  citation,  and  the  said  assessment  shall 
be  extended  on  the  assessment  roll  of  that  par- 
ish and  municipality,  as  above  set  out. 

"Sec.  &  *  *  *  That  all  such  rolUng  stodc 
shall  be  assessed  at  its  actual  cash  value  oc 
such  percentage  thereof  as  may  be  determined 
by  the  board  of  state  affairs  for  state  aasesa- 
ment  purposes  and  the  local  taxing  anthoritiea 
for  local  assessment  purposes,  provided  that 
such  taxation  shall  be  at  the  same  percentage 
of  value  as  other  property  aasessed  for  state 
purposes  and  local  purposes  in  that  parish. 

"Sec.  7.  ♦  •  •  That  the  value  of  all  such 
rolling  stock  of  nonresident  persons,  firms,  i>art- 
nerships,  companies,  associations  or  corpora- 
tions shall  be  determined  and  assessed  in  thia 
state  In  prc^ortioo  ,to  the  total  amount  of  roR- 
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Jug  stock  of  tM  nonresident  pwaoni,'  flrma, 
pkrtnershlps,  compaoiefl,  aasodatioiM,  or  cor- 
porations nnder  sndi  fair  and  inst-ndes  lind 
regulations  aa  may  be  determined  hj  the  board 
of  state  aftairs.   •    ♦    • 

"Sec.  10.  •  ♦  •  That  it  shaU  be  the  duty 
of  all  railroads  operating  in  the  state  of  Louisi- 
ana, to  furnish  to  the  board  of  state  affairs,,  on 
blanks  to  be  furnished  by  the  said  board  to  the 
railroad  companies  operating  in  the  state  of 
Louisiana,  a  true  and  accarate  record  of  the 
ear  mileage  made  by  thd  cars  of  the  said  non- 
resident persons,  firms,  partnersliips,  eompa- 
nies,  associations  or  corporations,  over  their 
rails,  within  the  state  of  Iiouisiana,  during  the 
preceding  calendar  year.    •    •    • 

"Sec.  11.  •  •  •  That  any  nonresident  per- 
son, firm,  partnership;  company,  association,  or 
corporation  failing  to  make  the  report  to  the 
board  of  state  affairs  herMn  required,  shall  be 
assessed  by  the  sold  board  of 'state  affairs  Wh 
such  number  of  cars  as  said  board  may  ottaer- 
wise  determine  to  be  just  and  fair. 

"Sec  12.  That  this  act  qhall  not  apply  to  the 
rolling  stock  of  any  regularly  incorporated  rail- 
fbed  comply,  operating  a  railroad  in  the  Unit- 
ed States  of  America,  the  Dominion  of  Canada, 
or  the  republic  of  Mexico." 

Plaintiff  was  assessed  under  this  act  for 
tbe  y^r  1917  wltb  33.70  cars  at  |1,300 
per  car,,  and,  on  receipt  from  tbe  defendant 
sheriff  and  ex  officio  tax  collector  of  a  notice 
that  Its  priqperty  would  be  seized  it  the  taxes 
doe  under  said  assessment  -v^ere  not  paid, 
brought  tbe  present  suit  in  January,  1918, 
enjoining  tbe  said  offlper  from  proceeding 
any  further  in  the  matter. 

The  grounds  of  the  injunction  are  that  tbe 
said  act  is  unconstitutional,  and  that  even 
if  said  act  is  constitutional  the  said  assess- 
ment is  nevertheless  invalid. 

The  reasons  assigned  for  the  assessment 
being  invalid  are  stated  In  the  petitloa  as 
follows: 

"(a).  Petitioner  has  not  now  and  has  never 
had,  during  the  year  1917  or  at  any  other  time, 
any  tank  cars  located  in  the  parish  of  Kast 
Baton  Rouge,  nor  has  the  said  parish  in  any 
way  ever  become  the  situs  of  any  property  own- 
ed by  petitioner. 

"(b)  Petitioner  has  never,  during  the  year 
1917  nor  at  any  other  time,  had  any  cars  used 
constantiy  and  continuously  upon  any  run  or 
upon  any  railroad  in  the  state  of  Louisiana,  oi 
in  tbe  parish  of  Bast  Bivton  Rouge,  so  as  to 
constitute  a  situs  for  taxation  in -said  state  or 
in  said  paridi.  ^ 

"(c)  Petitioner  has  never,  in  the  year  1917 
or  at' any  other  time,  been  engaged  in  the  rail- 
way business,  or  in  the  business  of  common 
carrier,  in  the  state  of  Louisiana,  or  in  the 
pariah  of  Bast  Baton  Rouge. 

"(d)  Said  assesameat  violates  article  226  of 
the  Constitution  of  Louisiana,  being  in  excess 
of  tbe  actual  cash  value  «f  tbe  property  sought 
to  be  subjected  to  lAxation  thereby.  •  *  * 
.  "(f)  Bven  if  said  Act  9  of  1917  should  be 
held  constitutional  and  valid,  it  should  be  so 
construed  and  limited  as  to  be  jirospective '  in 
operation,  and  not  retrospective,  levying  a  tax 


for  the  yter  1917,  when  it  only  went  into  effect 
in  August  of  that  year. 

"(g)  Bven  if  said  act  is  constitutional  and 
valid,  petitioner  ^sannot  be  assessed  thereunder 
or- compelled  to  pay  taxes  thereunder,  because 
petitionctr  has  never  itself  operated  any  of 
said  cars  in  Louisiana,  but  has  merely  delivered 
such  cars  to  the  railroad  companies  for  trans- 
portation, taking  no  part  in  the  operation  of 
same.  Therefore,  under  the  terms  of  sections 
1  and  2  of  said  act,  petitioner  is  not  the'  person 
to  be  assessed  ther^or. 

'"(h)  Said  assessment  was  made  against  pe- 
titioner, not  because  petitioner  had  83.70  ears 
in  said  state,  or  in  said  pariah,  but  by  arbitrari- 
ly assessing  one  car  for  each  5,0(X)  miles  tra- 
versed by  petitioner's  cars  in  the  state  in  tbe 
year  1916;  which  method  of  assessment  is 
not  a  just  and  equitable  method. 

"(i)  TOe  property  thus  arbitrarily  assessed 
to  petitioner  never  at  any  time  constituted  any 
part  of  the 'wealth  ot  the  state  of  Louisiana,  or 
of  the  parish  of  IBaat  Baton  Bongt,  or  of  any 
school  districts  in  said  parish.    , 

"(i)  The  assessment  of  the  whole  of  said 
property  in  two  entirely  separate  and  distinct 
school  districts  In  the  parish  of  East  Baton 
Rouge  is  double  taxation  and  absolute  confisca- 
tion, and  violates  the  sections  and  articles  of 
the  state  and  United  States  Constitutions  bercA 
inabove  pointed  out/' 

[1]  Tbe  cars  of  plaintiff  not  having  ever 
been  in  the  parish  of  Bast  Batcm  Rouge, 
the  contention  is  that  they  could  not  be 
there  assessed  except  for  state  taxation. 
Plaintiff  concedes  In  the  brief  ttiat  the  board 
of  state  affairs,  If  thereto  authorized  by 
statute,  could  validly  assess  its  cars  operat- 
ing in  this  state,  and  that  for  the  purpose 
of  state  taxation  tbe  Legislature  can  fix  the 
situs  of  the  property  at  any  point  within 
ttie  state;  but  plaintiff  denies  that  for  the 
purpose  of  local  taxation  by  any  at  tbe 
political  subdivisions  of  the  state  tbe  Legis- 
lature can  fix  the  situs  of  the  property  In 
a  subdivision  where  tbe  pnqiterty  has  never 
been. 

In  that  contention  plaintiff  is  well  fouiided. 
The  rule  in  that  regard  Is  stated  in  37  Cyc. 
805,  as  follows: 

"Tbe  situs  of  property  for  tbe  purpose  of 
taxation  may  depend  either  upon  its  physical 
pres^ce  within  the  taxing  district,  where  it  is 
of  a  corporeal  nature,  or  upon  the  domicile 
of  its  owner  within  the  jurisdiction  of  the  tax- 
ing power,  where  it  is  of  that  intangible  char- 
acter Which,  by  a  fiction  of  lav,  follows  the 
person  of  its  owner.  Of  course,  real  estate. Is 
taxable  only  where  It  lies,  and  no  state  can 
impose  taxes  on  land  in  another  state;  and  the 
same  is  true  of  movable  property  which  has  a 
value  of  its  own,  instead  at  being  merely  the 
evidence,  or  representative,  of  valv«,  and  which 
has  a  visible  and  substantial  existence.  If  lo- 
cated in  the  state  it  is  taxable  them  by  whom- 
soever owned;  but  If  permanently  situated  in 
another  state  it  is  not  taxable,  althaugh  it  be- 
longs to  a  resident  eitisen.  If,  however,  the 
property  is  only  temporarily  ont  of  th^  ^tst^ 
it  is  stiU  subject  to  tsxsttoa." 
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For  all  pnrpoees  of  the  local  taxes  in  con- 
troTersy  therefore — parish,  dty,  school,  and 
road  taxes — the  said  assessment  is  null.  And 
this  entails  the  nuUlty  of  the  said  local  taxes. 

The  contention  of  plaintiff  under  para- 
graphs (c)  and  (g)  Is  that  plaintiff  Is  not  a 
"corporation  operating  rolling  stock  over  any 
railroad,"  because  the  cars  are  not  "operat- 
ed" by  plalntur  bnt  by  the  railroads;  and 
that  therefore  plaintiff  does  not  come  within 
the  purview  of  said  statute,  and  the  cars 
should  be  assessed,  if  at  all,  to  the  railroads. 

[2]  While  plaintiff  is  not  operating  the  cars 
In  the  full  sense  of  that  word  as  applicable 
to  railroading.  It  Is  operating  them  In  the 
sense  of  being  owner  of  them  and  using  them 
in  connection  with  Its  business;  and  mani- 
festly the  statute  Is  aimed  at  Just  and  pre- 
cisely that  kind  of  operation.  The  cars,  not 
being  owned  by  the  railroads,  ooold  not  well 
be  assessed  to  the  railroads. 

0,4]  The  complaint  embodied  in  para- 
graph (d)  Is  simply  one  of  overvaluation. 
Overvaluation  In  an  assessment  cannot  en- 
tail the  nullity  of  the  entire  assessment,  but 
only  of  that  part  In  excess  of  the  legal  limit. 
A  suit  wherein  overvaluation  Is  complained 
of  is  therefore  one  in  reduction  of  assessment. 
Such  a  suit  can  be  entertained,  oidy  if  the 
taxpayer  has  mtade  a  return  to  the  tax 
assessor  (Travelers'  Ins.  Ck>.  v.  Board  of 
Assessors,  122  La.  129,  47  South.  439,  24 
I*  R.  A.  [N.  S.]  388),  and  only  if  ffled  "be- 
fore the  1st  day  of  November  In  the  year  In 
which  the  assessment  Is  made"  (Orient  Ins. 
Co.  V.  Board  of  Assessors,  124  La.  872, 
60  South.  778)>  Plaintiff  made  no  return, 
and  the  present  suit  was  filed  In  January, 
1918;  the  assessment  being  for  the  year 
1917.  Again,  the  present  suit  is  distinctly 
for  cancellation,  not  reduction,  of  the  assess- 
ment, and  reduction  cannot  be  decreed  in  a 
suit  for  cancellation.  Fidelity  Mutual  L.  Ins. 
Go.  T.  Fltzpatrlck,  126  La.  977,  62  South. 
118,  186  Am.  St  Rep.  389. 

[S]  The  contention  of  paragraph  (f),  that 
said  statute  cannot  be  so  construed  as  to 
authorize  an  assessment  for  the  year  1917. 
is  in  direct  opposition  to  the  express  re- 
quirement of  section  3  of  the  act.  And  we 
know  of  no  limitation  upon  the  power  of 
the  Legislature  to  mact  such  a  provision. 

[I]  In  paragraph  (h)  plaintiff  complains  of 
the  unfairness  of  the  basis  adopted  for  the 
assessment,  to  wit,  one  car  for  each  5,000 
miles  all  the  cars  of  plaintiff  traveled  in 
the  state  during  the  year;  bnt  plaintiff  offers 
no  explanation  of  why  said  basis  is  consider- 
ed to  be  unfair.  The  only  argument  made 
In  that  connection  Is  that,  the  said  statute 
not  having  gone  into  effect  until  August  4, 
1917,  it  was  not  possible  for  the  board  of 
state  affairs  to  have  afforded  plaintiff  an 
opportunity  to  furnish  the  data  upon  which 
to  base  an  assessment,  or  for  said  board  to 
have  procured  said  data  elsewhere,  and  that 


no  sndi  onportunlty  was  la  f&ct  afforded 
pUlntlff. 

Whether  plaintiff  was  afforded  tUs  appor- 
tunlty  Is  a  matter  of  denial  on  the  part  of 
the  auditor  and  assistant  secretary  of  plain- 
tiff and  of  assertion  on  the  part  of  the  secre- 
tary'of  the  said  board.  Tbe  former  testliles 
that  he  knows  of  no  request  having  been  re- 
ceived by  plaintiff  from  the  said  board  to 
furnish  said  data,  and  that  if  such  a  leanest 
had  been  received  he  would  snrdy  have 
Imown  of  it  The  secretary  of  the  board 
testifies  positively  that  notice  to  furnish  said 
data  was  timely  mailed  to  the  plaintiff.  And 
the  probability  is  that  such  notice  was  mail- 
ed, and  was  received. 

The  mileage  railroad  reports  whidb  w^ 
used  by  the  board  in  making  the  assessment 
were  those  of  the  year  1916,  furnished  by 
the  railroads  under  a  previous  statute.  But 
since  the  data  thus  famished  were  precisely 
those  which  have-  to  be  furnished  under 
said  Act  9  of  1917,  we  do  not  see  why  they 
could  not  answer  for  the  purpose  of  said  as- 
sessment If  mileage  is  to  be  the  basis  of 
the  assessment,  it  must  necessarily  be  tliat 
of  the  previous  year,  since  that  of  the  cur- 
rent year  cannot  be  known  in  advance. 

It  will  be  noted  that  plaintiff  does  not  say 
that  the  said  reports  of  mileage  upon  whlcb 
the  board  thus  acted  were  not  correct 

Not  content  with  thus  assailing  the  valid- 
ity of  the  assessment,  plaintiff  assails  the 
validity  of  the  act  Itself  under  which  the 
assessment  was  made,  as  being  uncoostltn- 
tlonal.  The  grounds  are  stated  in  the  peti- 
tion as  follows: 

"(a)  It  violates  the  provistona  of  artide 
225  of  the  Constitution  of  this  state,  in  that 
the  taxes  therein  sought  to  be  imposed  are  not 
equal  and  uniform  thronghont  the  territoiial 
limits  of  the  authorities  levying  said  taxes,  it 
being  sought  to  impose  all  of  said  taxes  in  the 
parish  of  Baton  Rouge  wherein  the  property 
sought  to  be  taxed  has  never  acquired  a  situs, 
and  said  act  especially  excepts  the  same  land 
of  property  belonging  to  regularly  incorporated 
foreign  railroad  companies  from  its  provisions. 

"(b)  It  violates  the  provisions  of  article  2^ 
of  the  Constitution  of  this  state,  in  that  the 
taxes  thereby  sought  to  be  imposed  are  not 
equal  and  uniform  as  to  all  foreign  corporations 
transacting  the  kind  of  bnainess  sought  to  be 
reached. 

"(c)  It  is  retroactive,  in  that  it  imposes  taxes 
for  the  whole  of  the  year  1917,  when  the  law 
was  enacted  only  on  July  24,  1917. 

"(d)  It  vioUtes  section  1  of  artide  14  of 
the  amendments  to  the  Constitution  «f  the 
United  States,  in  that  it  denies  to  petitioner, 
in  its  jurisffiction,  the  equal  protection  of  the 
laws,  and  seeks  to  deprive  petitioner  of  its 
property  without  due  process  of  law;  th*  en- 
forced coUeetiong  of  the  taxes  therein  provided 
for,  by  the  method  provided,  for  the  pnrpoaea 
provided,  and  by  the  territorial  jurisdictiona 
therein  provided,  amounts  purely  and  simply  to 
confiscation. 

"(e)  It  violates  article  2  of  the  Loalaiua 


Digitized  by 


Google 


La.) 


CONSTANTIN  KEFINING  CO.  v.  DAT 

(86  Bo.) 


617 


(d) 


Gonstitatioa,   for   the   reasons    giTcn  in 
sopra. 

"(f)  It  yiolates  section  8  of  article  1  ot 
the  United  States  G<»8titation,  In  that  it  ink- 
poses  a  tax  on  property  engaged  in  interstate 
commerce,  and  which  has  no  situs  in  this  state 
and  is  beyond  the  jurisdiction  of  this  state. 

"(s)  It  violates  fixed  and  inaJienable  nataral 
richts,  In  that  it  arbitrarily  declares  certain 
persons  and  corporations  to  be  engaged  in  the 
railway  business  vho  are  not  in  reality  engaged 
in  such  business." 

The  complaint  of  paragragta  (a)  lias  al- 
ready been  considered  and  sustained,  in  so 
far  as  applicable  to  die  parish,  city,  and 
other  local  taxes,  and  it  Is  not  aimed  at  the 
state  taxes. 

[7]  Paragraph  (b)  bas  reference  to  section 
12  of  said  act,  which  excepts  from  the  opera- 
tion of  the  act  "the  rolling  stock  of  any  reg- 
ularly Incorporated  railroad."  What  rea- 
son the  Legislature  may  have  had  for  making 
this  exception  is  nowhere  stated,  nor  are  we 
anywhere  Informed  by  the  record  on  what 
terms,  or  under  what  conditions,  the  cars 
of  these  other  companies  are  operated  In 
this  state.  Plaintiff's  complaint  here  is  not 
that  the  cars  of  these  "regularly  incorporat- 
ed railroads"  are  not  assessed,  nor  that  they 
are  not  assessed  at  their  cash  value,  precisely 
as  plalntifTs  are,  but  the  complaint  is  that 
the  number  of  cars  belonging  to  these  other 
companies  is  ascertained  by  a  different  role. 
We  must  assume  that  in  both  cases  the  Leg- 
islature has  sought  to  arrive  at  the  number 
of  cars  as  best  it  could,  And  until  plaintiff 
points  out  some  better  rule  that  could  have 
been  devised,  or  that  the  present  rule  works 
unfairly, ,  we  shall  have  to  assume  that  the 
Legislature  has  done  the  best  that  could  be 
done  under  the  circumstances. 

[I]  The  objection  contained  in  paragraph 
(c)  has  already  hereinabove  been  met.  By 
article  232  of  the  Constitution  a  limit  is 
placed  ni>on  the  taxes  which  the  Legislature 
may  levy  in  any  <me  year;  but  nowhere  that 
we  know  of  Is  the  Legislature  forbidden  to 
levy  in  August,  or  at  any  other  time,  a  tax 
for  the  current  year. 

Paragraphs  (d)  and  (e)  have  not  been  elab- 
orated in  the  brief,  and  are  too  vague  to 
furnish  a  basis  for  discussion. 

[I]  Paragraphs  (f)  and  (g)  are  not  referred 
to  in  the  brief,  and  therefore  are  waived,  we 
assume. 

The  Judgment  appealed  from,  which  dis- 
missed plaintiff's  suit  and  allowed  attorney's 
fees  to  the  amount  of  10  per  cent,  on  the 
taxes  involved  in  this  suit,  is  affirmed  in  so 
far  as  the  state  and  veteran  taxes  are  con- 
cerned and  10  per  cent,  attorney's  fees  there- 
on, but  is  set  aside  as  to  all  the  other  taxes 
and  attorney's  fees  involved  in  the  suit,  and 
as  to  the  latter  taxes  the  Injunction  herein 
Is  reinstated  and  made  perpetual ;  defend- 
ant to  pay  the  costs  of  appeal  and  plaintiff 
those  of  the  lower  court 


MONROB,  O.  J.  (concurring  in  decree).  As 
stated  in  the  opinion  concurred  in  by  the  ma- 
jority of  the  members  of  the  court,  plaintiff 
is  an  Oklahoma  corporation  operating  an 
oil  refinery  at  Tulsa,  whence  it  ships  its 
products  to  different  parts  of  the  United 
States  and  Canada  in  tank  cars  owned  by  it 
and  used  exclusively  in  that  service,  under 
contracts  with  various  railroad  companies 
agreeably  to 'which  either  the  consignee  (as 
is  usually  the  case)  or  the  shipper  pays  the 
frei^t  and  the  shipper  receives  three-fourths 
of  a  cent  (called  "rebate")  per  car,  per  mile, 
for  the  use  of  each  car.  It  began  operating 
its  cars  In  Louisiana  In  the  maimer  thus 
stated,  and  without  complying  with  the  con- 
stitutional requirement  that  it  should  estab- 
lish a  place  of  business  and  appoint  an  agent, 
in,  or  prior  to,  the  year  1910,  and  has  so 
continued  up  to  the  present  time.  Is  1917 
the  General  Assembly,  being  of  opinion,  ap- 
parently, that  the  then  existing  laws  did  not 
authorize  the  taxing  of  the  cars  so  operated, 
passed  Act  No.  9  of  the  Extra  Session  of 
that  year,  which  is  reproduced  in  the  opin- 
ion <rf  the  court,  and  section  6  of  which,  as 
may  be  observed,  declares  that — 

"The  assessment,  as  fixed  by  the  board  oi 
state  affairs  of  all  such  rolling  stock  being 
operated  in  this  state  by  nonresident  persons, 
firms,  ♦  *  •  or  corporations  shall  be  ex- 
tended on  the  assessment  rolls  of  the  parish 
and  municipality  where  the  capitol  of  the  state 
of  Louisiana  is  located,  by  the  assessor  of  that 
parish,  and  shall  pay  all  state  taxes  and  all  lo- 
cal taxes  on  said  assessment  to  which  it  is  sub- 
ject in  said  parish  and  municipality:  Provided, 
that  where  any  such  •  •  •  corporation  has 
made  a  declaration  of  domicile  and  appointed 
an  agent  *  *  *  as  is  now  iirovided  by  law, 
then  that  such  •  *  *  corporations  shall  be 
assessed  at  the  donMcile  declared  by  it  *  *  * 
and  the  said  assessment  shall  be  extended  on 
the  assessment  roll  of  that  parish  and  munici- 
pality.   •    •    •" 

It  is  held,  in  the  (pinion  handed  down  by 
the  court,  that,  inasmuch  as  the  state  tax  is 
the  same,  whether  assessed  In  one  parish  or 
municipality  or  another,  the  effect  of  the 
quoted  provision  Is  to  subject  plaintiff's  cars, 
operated  continuously  within  the  limits  of 
the  state  during  the  year  1917,  to  the  state 
tax  for  that  year,  but  that,  as  neither  the 
cars  nor  the  corporation  have  ever  been  in 
the  parish  of  East  Baton  Rouge,  or  the  city 
of  Baton  Rouge  (the  city  being  the  state 
capital,  situated  in  the  parish),  the  cars  can- 
not be  subjected  to  local  taxation  in  either 
of  those  Jurisdictions;  the  general  doctrine 
applied  to  the  situation  being  that,  in  order 
to  the  competent  exercise  of  the  taxing  pow- 
er, either  the  property  or  (if  it  be  movable 
property)  the  owner  must  be  found  within 
the  Jurisdiction  of  the  authority  exercising 
that  power.  I  am  entirely  in  accord  with  the 
view  that,  as  the  property  here  in  question 
was  actually   and  contln-jously  within  the 
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state  during  the  period  for  wUch  It  haa  been 
taxed,  It  is  Immaterial  whether  It  was  asaess- 
ed  for  the  state  tax,  which  is  the  same  tn 
all  parts  of  the  state,  in  one  parish  or  munlo- 
Ipallty  or  another,  and  I  am  also  In  accord, 
though  not  for  the  reasons  assigned  in  the 
opinion  of  the  court,  with  the  conclusion  that, 
under  the  act  of  1917,  such  property  cannot 
be  subjected  to  local  taxation  in  either  the 
parish  or  the  city  designated '  by  that  act. 
It  is  no  doubt  true  that,  in  general,  the  power 
to  tax  is  based  upon  the  actual  presence 
within  the  territorial  Jurisdiction  of  the  tax- 
ing authority  of  either  the  prc^perty  itself 
or  the  owner ;  but  that  doctrine,  I  think.  Is 
inapplicable  to  the  case  before  the  court. 

Plaintifl,  being  a  mere  creation  of  the  law 
of  Oklahoma,  could  hare  been  vested  with  no 
authority  to  move  or  to  transact  business 
beyond  the  boundaries  of  that  state,  save  by 
the  permission  of,  and  subject  to  the  condi- 
tions Imposed  by,  the  foreign  Jurisdiction  In 
which  it  may  seek  to  operate.  When,  there- 
fore. It  began  conducting  its  business,  and 
for  that  purpose  using  its  cars,  in  Louisiana, 
It  subjected  Itself  to  the  constitutional  re- 
quirement that  it  should  establish  one  or  more 
known  places  of  business  and  appoint  an 
agent  authorized  to  accept  service  of  process; 
and  when,  in  ccmtemplation  of  the  iiossible  or 
known  failure  of  such  corporations  to  comply 
with  chat  requiremott,  the  General  Assembly 
of  this  state  made  a  law  fixing  a  situs  at 
which  they  are  to  be  taxed,  and  plaintiff 
thereafter  continued  Its  business  and  the  use 
of  its  property  here  as  before.  It  must  be  re- 
garded as  having  acquiesced  In  that  condi- 
tion and  consented  to  be  taxed  at  the  place 
and  in  the  manner  thus  prescribed,  in  so 
far,  at  least,  as  the  same  are  authorized  by 
the  state  Constitution  and  not  repugnant  to 
the  Constitution  of  the  United  States.  If, 
as  required  by  the  state  Constitution  (article 
264),  plaintiff  had  established  a  place  of  busi- 
ness and  appointed  an  agent,  I  know  of  no 
reason  why  it  should  not  have  been  taxed 
upon  its  movable  property,  according  to  the 
rule  mobilla  sequuntur  personam,  at  the  place 
so  established;  and,  as  all  other  taxpayers 
are  required  to  pay  the  local,  as  well  as  the 
general,  taxes  which  are  exigible  at  thdr 
domiciles  or  places  of  business  (If  they  are 
corporations),  the  General  Assanbly,  in  re- 
quiring that  plaintiff  should  do  so,  merely 
obeyed  the  mandatory  requirements  of  the 
Constitution  to  the  effect  that  all  property 
(save  that  which  the  Constitution  exempts) 
shall  be  taxed,  and  that  taxation  shall  be 
equal  and  uniform  throughout  the  respective 
taxing  districts. 

My  reason,  therefore,  for  concurring  in  the 
view  that  plalntlfTs  cars  are  not  subject  to 
local  taxation  is  that  the  act  of  1917  as- 
sumes to  fix  the  situs  of  such  property,  for 
the  purposes  of  taxation,  in  two  places,  each 
of  which  is  vested  with  a  distinct  autonomy 


and  independoit  power  of  taction  for  local 
purposes — a  condition  to  which  the  pTopetty 
of  no  other  taxpayer,  or  class  of  taxpayers, 
is  subjected.  It  may  be,  and  probably  is  the 
case,  that,  as  the  dty  of  Baton  Rouge  Is 
within  the  parish  of  East  Baton  Rouge,  the 
property  within  that  dty  is  subject  to  the 
gNieral  parish  tax  levied  by  the  parish  an- 
thorltles.  It  is  probable^  however,  that  there 
are  spedal  or  local  taxes,  levied  by  those 
authorities  to  whidt  the  property  In  the  dty 
is  not  subjected,  and  it  la  quite  certain  that 
no  property  within  the  parish,  but  not  in  the 
dty,  is  liable  to  taxatlcn  by  the  dty  author- 
ities. In  that  situation,  as  both  dty  and 
parish  are  designated  by  the  act  of  1917  as 
the  situs,  for  the  purposes  of  taxation,  of 
property  sndi  as  that  here  in  question,  as.  In 
my  opinion,  the  propo-ty  cannot  lawfully  be 
subjected  to  the  local  taxation  imposed  In 
both  Jurlsdictiona,  and  as  the  determlnatian 
of  the  question,  which  of  the  two  shall  be 
the  situs  where  such  taxation  may  be  im- 
posed, Is  the  function  of  the  leglslatlTe  and 
not  the  Jndldal  department,  I  condnde  that, 
under  the  law  as  it  now  stands,  no  local 
taxes  can  be  imposed  in  elUier  dty  or  par- 
ish; and  I  reach  the  same  conduslon  in  re- 
gard to  the  taxes  imposed  by  the  two  school 
districts. 

In  other  respects,  the  oomplalnts  cl  the 
asstesraent  and  attack  upon  the  act  of  1917 
appear  to  me  to  be  equally  unfounded  In 
fact  and  law. 

As  against  the  sworn  allegations  of  plain- 
tlflTs  petlti(m,  upon  which  it  obtained  an  in- 
junction, that  it  had  no  cars  in  continuous 
use  In  Louisiana  during  the  year  1917,  I  find 
In  the  record  the  testimony  of  its  auditor  to 
the  diect  that  it  did  luve  its  cars  In  con- 
tinuous use  in  Louisiana  during  that  year. 
As  against  its  allegation  that  the  asseasmoit 
is  In  excess  of  the  actual  value  of  the  cars, 
I  find  the  testimony  of  the  same  officer  show- 
ing that  the  value  upon  whidi  the  tax  is  im- 
posed (say  60  per  cent  or  65  per  cent,  of  $1,- 
300)  is  less  than  the  cost  ($988)  of  the  dieapest 
cars  that  plaintiff  owns,  and  less  than  one-fifth 
the  cost  ($3300  each)  of  100  cars  built  in  1917. 
As  against  its  allegation  that  "it  has  never  re- 
cdved,  in  any  manner,  shape,  or  form,  any 
request  from  any  taxing  or  assessing  author- 
ity In  Louisiana  for  any  information  con- 
cerning its  cars  or  other  property,  and  has 
never   received   any  notice   whatever  as   to 
said  taxes  until  it  received  the  said  notice 
from  the  said  collector,  hereto  annexed"  (Oie 
notice  annexed  to  the  petition  being  a  15-day 
notice  of  Intended  seizure  dated  January  3, 
1918),  I  find  in  the  record  the  foUowins  let- 
ter, produced  and  offered  in  evidence    by 
plaintiff,  dated  September  21,  1917,  bearing 
the  signature  of  the  secretary  of  the  board 
of  state  affairs,  and  addressed  to  the  "Con- 
stantin  Refining  Coi)ipany,  Tulsa,  OkL,"  to 
wit: 
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"We  h«Te  yonr  lett«*  of  ihj»  18th  rdatlve  to 
asseesment  made  against  the  tank  cats  m  Lon- 
islana,  and,  replying  thereto,  v«  beg  to.  state 
thati  in  view  of  the  fact  that  the  notice  .shows 
mileage  traveled  by  yonr  cars,  it  is  an  indica- 
tion that  you  made  na  no  report,  and  the  as- 
sessment was  predicated  on  the '  mileage  re- 
ported against  your  cars  by  the  railroads  ojiier- 
ating  in  the  state  of  Louisiana  during  the  year 
1918,  on  which  the  assessment  is  conqrated. 

"When  a  report  is  made  to  tliis  board  in  the 
maaner  prescriEed  we  compute  the  prcqiortion 
of  baslnesB  done  in  the  state  of  Itoaisiana 
from  the  total  mileage  all  over  the  entire  sys- 
tem and  the  jstobb  earnings  in  Jjouisiana, 
thereby  establishing  Louisiana's  proportion  of 
the  entire  business  done. 

"When  no  report  is  made,  as  in  your  case, 
the  board  estimates  one  car  for  each  6,000 
miles  traveled,  as  shown  by  the  report  of  the 
railroads,  which  is  the  only  evidence  at  hand, 
and  this  assessment  (is)  applied  to  tank  cars 
on  an  average  actual  value  of  $1,300  per  car. 
This,  amount  is  reduced  one-half  by  reason  of 
the  state  assessment  being  fixed  on  a  60  per 
cent,  basis,  making  the  value  of  a  tank  car 
for  assessment  purposes  become  $650. 

"The  state  levies  on  this  50  per  cent,  assess- 
ment 6J2B  mills,  and  the  parish  of  Bast  Baton 
B«age,  in  which  the  legal  domi<^t  of  the  boam 
is  situated,  levies  a  66  per  cent,  aad  23  mills  for 
local  purposes,  which  includes  the  tsx  of  tl{e 
dty  of  Baton  Rouge  and  the  parish  of  East 
Baton  Rouge,  and  is  therefore  directed  to  the 
assessor  of  East  Baton  Rouge  for  spreading  on 
the 'assessment  rolls  of  that  parish. 

"Yon  will  receive  a  stattement  from  the  as- 
KCBBor  of  East  B&ton  Rouge  relative  to  the 
state  and  other  taxes,  predicated  on  the  assess- 
ment which  we  have  communicated  to  you  as 
a  matter  of  information,  furnishing  you  with  a 
copy  of  the  instructions  sent  out  to  the  asses- 
sor of  East  Baton  !&ouge  for  his  direction  in 
making  the  assessment  against  your  cars. 
Hoiring  that  the  above  will  elucidate  the  con- 
ditions described  in  yonr  le^r,  we  beg  to 
remain,"  etcl 

I~flnd  alBo  an  admission  that  the  tax  roll 
was  not  filed  until  November  7, 1917;  that  no 
effort  was  made  by  plaintiff,  between  the 
probable  date  of  receipt  of  the  letter  above 
quoted  and  the  filing  of  the  roll,  to  fnmish 
the  taxing  autborltles  with  any  information 
npon  the  subject  of  the  assessment  or  to 
have  it  corrected,  if  considered  erroneous; 
and  I  tnrther  find  the^  testimony  of  the  sec- 
retary of  the  board  of  state  affairs  to  the 
effect  that  he  sent  a  notice  to  plaintiff  of  the 
valuation  placed  on  Its  cars,  in  order  to  af- 
ford it  an  opportunity  for  correction,  and 
that  "it  was  sent  in  a  board  at  state  aflaim 
envelope,  and  never  returned." 

As  against  the  allegation  that  plaintiff 
operated  no  cars,  but  merely  delivered  its 
cars  to  the  railroad  companies  for  trans- 
portation, I  find  that  in  1918  plaintiff  made  a 
retom,  tor  the  purposes  of  its  assessment, 
upon  a  blank  fnmished  by  the  state  board, 
which  bears  upon  its  fkce  certain  questions, 
the  fonrdi  and  flftti  of  which  read,  and  were 
answered  by  plaintfft,  tbrougb  its  auditor,  as 
follows: 


"Q.  Was  this  company  formed  solely  for  the 
purpose  of  owning  and  operating  cars?  A. 
tio;  operating  cars  only  for  the  purpose  of 
marketing  our  refined  products.  Q.  If  cars 
owned  or  controlled  (by  you)  'are  operated  un- 
der ^ny  other  name  or  names,  give  full  state- 
ment of  the  facts.  A.  Operated  under  no  other 
name." 

▲nd  I  conclude  that  plaintiff  considered 
that  it  was  q;>erating  its  cars  in  the  same, 
sense  tliat  it  was  operating  its  oQ  refinery, 
and  in  the  only  sense  that  a  corporation  can 
be  said  to  operate  in  any  way,  or  to  trans- 
act business  of  any  kind ;  L  e^  through  some 
human  agency. 

The  question  of  the  power  of  a  state  to  tax 
property  brought  and  retained  within  its  ter- 
ritory, and  where,  as  In  the  case  of  rolling 
stock,  the  units  are  changed,  to  tax  that 
proportion  which  la  foutad  to  be  retained,  is 
no  longer  an  open  one,  and  it  is  no  longer  an 
open  question  that  such  power  may  be  exer- 
cised though  the  property  taxed  be  used 
fbr  the  purposes  of  interstate  commerce ;  nor 
is  it  an  open  question  that  a  state  may.  fix  a 
situs  for  the  taxation  of  such  pr(^>er^  be- 
longing to  a  foreign  corporation.  Marye  v. 
B.  &  O.  R.  Co.,  127  U.  S.  117,  8  Sup.  Ot  1087, 
32  L.  Ed.  94;  Pullman  Oar  Co.  v.  Penn,  141 
U.  S.  18,  11  Sup.  Ct  878,  35  L.  Ed.  618 ;  Am. 
R.  T.  Co.  ▼.  Hall,  174  U.  8.  70.  19  Sup.  C.t 
509,  43  L.  Ed.  899;  Union  R.  T.  C!o.  v.  Ken-' 
tucky,  199  U.  S.  194,  28  Sup.  Ct  86,  60  L. 
Ed.  150;  4  Ann.  Cas.  493. 

Plaintiff  refers  to  the  case  of  Union  Tank 
Line  do.  V.  Wright,  Comptroller  (decided  by 
the  Supreme  Court  of  the  United  States  in 
March,  1919),  249  U.  S.  275,  39  Sup.  Ct.  276, 
€3  L.  Sd.  602,  as  establigtalng  a  precedent  by 
which  the  decisicMi  in  this  case  should  be 
governed,  but,  as  I  understand  that  case, 
what  was  there  decided  was  that  the  method 
adopted  for  the  establishment  of  the  basis  of 
taxation  produced  results  so  unreasonable 
that  the  enforcement  ot  the  tax  would  have 
amounted  to  the  taking  of  property  without 
due  process  of  law.  It  appears  that  the  tank' 
line  company,  a  New  Jersey  corporation, 
owned  12,000  tank  cars ;  that  it'  rented  a  cer- 
tain number  of  tbem  tor  the  Standard  Oil 
Company;  that  the  average  niunber  operated 
by  that  company  in  GTeorgia  during  the  year 
1913  was  67;  that  they  were  assessed  at'  $860 
each,  or  a  total  of  $47,310;  that  the  tank 
Une  company  had  no  other  property  in  Oeor- 
gia  during  that  year;  that  it  paid  tlui  tax 
upon  that  valuation,  and  that  thereafter  it 
waa  reassessed  as  upon  taxable  i^operl^  in 
the  state  ot  the  value  of  $201,196,  to  whidi 
was 'added  a  franchise  tax  upon  a  valuation 
of  ^7,685,  the  method  adopted  in  atUlning 
those  figures  being  as  follows:  According  to 
the  return  made  by  the  tank  Une  company 
the  total  mUeage  of  Ite  12,000  cars  was  261,- 
990;  the  total  mileage  of  the  67  cars  in 
Qeorgla  was  6,976.6  miles;  the  total  value  Cft 
the  cars  and  other  personal  property  of  tbs 
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company  In  Georgia  and  dsewbere  was  $10,- 
518,333.16 ;  the  Georgia  mileage  was  found  to 
be  2,768,  46  per  cent  of  the  total  mileage,  and 
it  was  held  by  tlie  comptroller  that  Georgia 
had  the  right,  agreeably  to  what  is  known 
as  the  "unit"  rnle,  to  impose  a  tax  upon  that 
percentage  of  the  valuation  of  the  company's 
entire  holdings  of  personal  property  (no  mat- 
ter where  situated),  including  its  corporate 
franchise.  In  other  words,  upon  the  basis  of 
the  presence  In  Georgia  of  cars  of  the  value 
of  $47,310,  and  upon  the  theory  of  "the  or- 
ganic relation"  of  the  57  cars  to  its  whole 
system,  it  was  assessed  upon  property  to  the 
value  of  $10,470,623.16,  which  was  not  in 
Georgia,  and  perhaps  had  never  been  there, 
in  the  proportion  that  the  mileage  made  by 
the  57  cars  bore  to  that  made  by  the  entire 
12,000;  to  which  was  added  the  same  pro- 
portion of  the  assumed  value  ($1,000,000)  of 
the  corporate  franchise.  It  does  not  seem  to 
be  denied  that  the  method  thus  applied  by 
the  Georgia  authorities  finds  support  in  the 
]uriq)rudence  of  the  Supreme  Court,  and 
three  of  the  members  of  the  court  dissented 
from  the  view,  held  and  expressed  by  the 
majority,  that  it  amounted  to  confiscation 
and  was  not  permissible. 

The  wide  dlfTerences  between  that  case 
and  this  are  obvious.  The  Georgia  assess- 
ment was  disapproved  because  it  included 
not  only  the  cars  that  were  actually  in  that 
state  during  the  year  for  which  it  was  made, 
but  also  Included  a  proportion  of  over  $10,- 
000,000  worth  of  property  that  was>not  in 
the  state;  whereas  In  this  case  there  lias 
been  no>  attempt  to  assess  any  other  prc^ 
erty  than  the  average  number  of  cars  that 
were  actually  in  this  state  during  the  year 
for  which  the  tax  was  Imposed. 

The  complaint  here  is,  not  that  the  num- 
ber of  cars  assessed  was  greater  than  the 
average  number  actually  and  continuously 
employed  in  this  state,  but  that  the  assess- 
ment, quoad  the  number  of  cars,  was  not 
based  upon  information  which  it  was  the 
duty  oi  the  plaintiff  to  have  furnished  and 
which  it  failed  to  furnish.  The  statute  pro- 
vides for  that  situation  as  follows: 

"Section  1.  •    •    •    That     any     nonresident 

•  *  *  corporation,  falling  to  make  the  re- 
port to  the  board  of  state  affairs  herein  re- 
quired,  shall   be  assessed   by   the   eaid   board 

*  *  *  with  such  number  of  cars  as  said  board 
may  otherwise  determine  to  be  Just  and  fair." 

The  secretary  of  the  state  board  testifies 
that,  in  the  absence  of  any  report  from  the 
holding  corporation,  the  board  fixes  the  num- 
ber of  cars  subject  to  taxation  upon  the  ba- 
ds of  the  mileage  received  from  the  railroad 
companies,  which  would  seem  to  be  the  only 
information  available  for  that  purpose.  In 
this  Instance  it  was  estimated  that  one  car 
should  be  counted  for  each  5,000  miles  that 
plaintiff's  cars  were  hauled.  In  the  Ge<Hgla 
case  it  was  fotmd  that  67  cars  were  hauled 


6,976.5  miles  during  the  year  1913,  from 
which  it  would  appear  that  each  car  was 
hauled  only  (say)  122  miles,  or  about  %  of 
a  mile  per  day;  It  being  also  found  that  die 
aggregate  mileage  of  12,000  cars  was  only 
251,990.  In  the  instant  case,  according  to 
the  information  furnished  on  tlie  trial,  the 
aggregate  mileage  of  178  cars  operated  by 
plaintiif  in  1916  is  said  to  have  been  approx- 
imately 2,226,000,  or  (say)  12,600  miles  for 
each  car.  For  auf^t  we  know,  however, 
plaintUTs  cars  outside  of  Louisiana  may 
make  more  than  12,600  miles  per  year,  and 
those  within  this  state  less  than  6,000  miles. 
If  the  figures,  as  found,  are  not  exact,  it  is 
because  plaintiff  failed  to  give  the  exact  fig- 
ure, but  It  is  not  to  escape  taxation  on  that 
account  It  is  not  shown,  however,  that  they 
are  inexact  The  total  amount  of  the  taxes 
claimed  in  this  suit  it  will  be  observed,  is 
$450.23,  of  which  $144.57  represent  the  par- 
ish tax  proi)er  and  $72.28  represent  the  ag- 
gregate tax  assessed  by  the  two  school  dis- 
tricts; so  that  it  is  not  likely  that  any  seri- 
ous error  has  been  made,  save  that  whereby 
the  parish,  or  municipality,  and  one  sduxri 
district  lose  the  tax  to  which,  under  a  prop-- 
er  designation  ol  the  sltna^  ttaey  would  be 
entttled. 


No.  23598. 


(UILa.M» 


CONSTANTIN  REFINING  CO.  V.  RICAUD, 
Tax  Collaetor. 

(Supreme  Court  of  Louisiana.   June  10,  1920. 
Behearing  Denied  Jnne  80,  1920.) 

Appeal  from  Twentr-Second  Judicial  District 
Court.  Parish  of  East  Baton  Bopge;  H.  T. 
Brunot  Judge. 

Suit  for  injunction  by  the  Oonstantin  Befining 
Company  against  L.  J.  Bicaud,  Tax  Collector 
of  the  city  of  Baton  Bonge.  From  Jadgment 
dismissing  the  suit  plaintiit  appeals.  Judg- 
ment set  aside,  and  injunction  reinstated  and 
made  perpetual. 

Howell,  Wortham  &  Howell,  of  Thibodanx 
(E.  M.  Gallahar,  of  Tulsa,  OkL,  of  counsel),  for 
appellant 

Joseph  A.  Loret  and  H.  Pajne  Breaaeale, 
both  of  Baton  Bouge,  for  appellee. 

PBOVOSTT,  J.  All  the  legal  questions  in- 
volved in  this  case  were  considered  in  tixe  caaa 
of  same  plaintifE  against  B.  B.  Day,  Tax  Col- 
lector, 86  South.  613,  No.  23699,  this  day  de- 
cided; the  matter  involved  being  the  taxes 
levied  by  the  dty  of  Baton  Bouge  under  the  as- 
sessment  there  in  qaestioo.  For  the  reasons 
there  assigned 

The  judgment  appealed  from  is  set  aside;  tiie 
injunction  herein  is  reinstated  and  made  per- 
petual, at  the  cast  of  defendant  in  both  conrta. 

MONBOE,  O.  J.,  concurs  in  decree,  and  haada 
down  opinion.    See  85  South.  617a 
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No.  24067. 


STATE  V.  PASCAX.  621 

(t(  So.) 

Henry  Pascal  was  canvlcted  of  murder,' 
and  be  appeals.     Beversed  and  remanded. 


STATE  V.  PASCAL. 

{Sopreme  Conrt  of  TionWana.    J«m«  80, 1820.) 

(SylUbiu  »y  BiUorUl  Biaff.) 

1.  Witnesses  «=9370(8)  —  That  witnesses  for 
state  In  prosecution  of  union  striker  were 
nonunion  heM  InadmlsslMe. 

In  prosecation  of  member  of  labor  nnion 
(or  morder  committed  during  strike,  evidence 
that  witnesses  for  the  prosecution  were  non- 
union men  and  that  they  were  employed  by 
the  company  whose  employes  had  struck,  offer- 
ed to  show  an  interest  in  the  prosecution  by 
persons  other  than  duly  constituted  officials, 
%eld-  inadmissible. 

2.  Criminal  law  ($=3448(1)— Exclusion  of  opln- 
iea  testimony  proper. 

Eizclnsion  of  opinion  testimony  by  witness- 
es who  were  not  experts  was  proper. 

3.  Criminal  law  <&=>753(2)— Refusal  to  dlraet 
vardlat  far  dsfendant  proper. 

Under  the  Constitution  and  statutes,  court 
properly  refused  to  direct  verdict  for  de- 
fendant; the  weight  of  evidence  bting  for  tht 
jury. 

4.  Criminal  law  «=>656(3),  762(3)  —  Judge 
must  abstain  from  oommentlng  on  weight  of 
evidence. 

It  is  the  duty  of  the  Judge  to  carefnlly 
abstain  from  any  expression  of  opinion  as  to 
the  weight  of  the  evidence  both  in  ruling  upon 
the  admissibility  thereof  and  in  his  charge  to 
the  Jury,  and  any  clear  though  hasty  and  inad- 
vertent expressions  of  opinion  toqching  upon 
any  material  fact  developed  by  the  evidence 
might  well  be  regarded  as  fatal  to  the  pro- 
ceedings. 

5.  Criminal  law  «=sl035(3)  —  Remarks  of 
court  not  reverslblo  In  abeenoe  of  objection. 

Remarks  of  court  to  Jury  not  objected  to 
at  the  time  they  were  made  will  not  be  consid- 
ered on  appeal. 

fi.  Criminal  law  «=»I030(I),  ll«5(l)— Ex«e|i> 
tlons  must  present  prejadieial  niling  prsdl- 
oatsd  on  objection. 
A  bin  of  exceptions  to  be  considered  by  ap- 
pellate court  must  present  some  ruling  of  the 
trial  court  prejudicial  to  accused  and  predicated 
upon  an  objection  raised  by  the  accused  at  the 
time  of  the  ruling. 

7.  Criminal  law  <S=»S54(9)— Separation  of  Ji- 
rors  Into  several  groups  for  sleeping  par- 
poses  hsid  ground  for  reversal. 
The  separation  of  Jurors  during  the  night 
into  several  groups  so  that  eleven  of  the  ju- 
rors slept  in  rooms  leading  into  a  common  hall- 
way with  doors  closed  without  the  presence  of 
«  deputy  therein,  the  sheriff  being  in  the  room 
occupied  by  the  twelfth  juror,  held  ground  for 
ceversaL 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Pariah  of  St  Barnard;  L.  H. 
Perez,  Judge. 


Philip  B.  LlTaudaia,  of  New  Orleans,, J. 
Claude  Mereanz,  of  Mereauz,  and  Glrault 
Farrar,  of  New  Orleans,  for  appellant 

A  V.  Coco,  Atty.  Ctai.,  N.  H.  Nunez,  Dlst 
Atty.,  of  St  Bernard,  and  O.  S.  Livaudals,  of 
New  Orleans  (T.  8.  Walmsley,  of  New  Ot- 
leans,  of  counsel),  for  the  State. 

SOMMEBVILIiE,  J.  Defendant  was  con- 
victed of  murder,  without  capital  punish- 
ment; and  he  relies  upon  13  bills  of  excep- 
tions for  a  reversal  of  the  verdict  and  the 
Judgment  based  thereon. 

[1]  The  first,  second,  fifth,  and  sixth  bills 
of  exceptions  were  taken  to  the  rulings  of  the 
court  excluding  testimony  offered  by  the  ac- 
cused which  might  have  had  a  tendency  to 
show  an  interest  In  the  prosecution  by  per- 
sona other  than  the  duly  constituted  officials 
of  the  state  and  parish.  It  would  appear 
from  the  record  that  there  was  a  strike  of 
workmen  at  the  plant  of  the  American  Sugar 
Beflnery,  and  that  the  deceased  was  killed  by 
one  of  the  strikers,  who  belonged  to  a  labor 
union ;  and  the  evidence  sought  was  to  show 
that  the  witnesses  tot  the  prosecution  were 
nonunion  men,  and  that  they  were  in  the 
employ  of  the  American  Sugar  Refinery.  The 
objection  on  the  ground  ot  immateriality  was 
properly  sustained. 

[2]  The  third  and  fourth  bills  were  reserv- 
ed to  the  rulings  of  the  court  in  excluding 
evidence  of  the  opinions  of  two  witnesses, 
then  under  examination.  Opinions  are  not 
evidence  except  those  of  experts,  and  the  rul- 
ings in  excluding  such  evidence  were  correct 

[S]  The  seventh  bill  was  taken  to  the  rul- 
ing of  the  court  refusing  to  Instruct  the  Jury, 
on  the  closing  of  the  case  by  the  state,  to 
return  a  verdict  of  not  guilty,  for  the  reason 
that  the  state  had  failed  to  make  out  a  case 
of  murder  against  the  accoaed  as  charged  in 
the  Indictment  The  per  curiam  of  the  Judge 
states  that— 

"The  motion  was  overruled  because  the  Jury 
was  considered  to  be  the  Judge  of  the  facts  and 
of  the  law  to  be  applied  in  the  case,  subject  to 
the  condition  of  the  law  to  be  given  in  the 
charge  to  the  jury  by  the  conrt;  and  that, 
therefore,  it  was  not  within  the  province  of  the  - 
court  to  instruct  the  Jury  to  bring  in  a  verdict 
of  not  guil^  at  any  stage  of  the  proceedings." 

The  ruling  of  the  court  was  in  accord  with 
the  Constitution  and  the  statutes,  and  it  Is 
approved. 

[4]  The  spirit  of  the  law  forbids  comment 
upon,  reference  to,  or  allusion  by  the  Judge 
based  upon  the  evidence  at  any  stage  of  the 
trial;  and  any  expression  of  opinion  by  the 
Judge  during  the  progress  of  the  trial,  made 
In  the  presence  of  the  Jury  or  out  of  their 
presence,  is  to  be  condemned.    It  la  the  duty 
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at  the  judge  to  carefully  abstain  from  any 
expression,  both  in  ruling  upon  the  admissi- 
bility of  evidence  and  in  bis  charge  to  the 
jury;  and  any  clear  though  h^sty  and  inad- 
vertent expressions  of  opinion  touching  up- 
on any  material  fact  developed  by  the  evi- 
dence might  well  be  regarded  as  fatal  to  the 
proceedings.  The  judge  therefore  did  not 
have  the  right  to  instruct  the  jury,  upon  the 
evidence  produced  by  the  state,  to  bring  in 
a  verdict  of  not  guilty.  State  v.  Alphonae, 
84  La.  Ann.  9 ;  State  v.  Walker,  50  La.  Ann. 
421,  427,  23  South.  967. 

And,  Indeed,  counsel  for  the  accused  on 
fhelr  brief,  in  excepting  to  the  ruling  of  the 
judge  contained  In  bill  of  exceptions  No:  8, 
wherein  they  charged  that  the  judge  had 
Indirectly  instructed  the  jury  to  bring  in  a 
qualified  verdict,  state  the  law  to  be  as  juiit 
given ;   averring,  at  the  same  time: 

"We  mast  say  that  we  believe  that  be  did 
not  intend  to  prejudice  the  jury  or  to  injure 
the  defendant,  but  we  do  most  emphatically  in- 
sist that  bis  language  conveyed  to  the  jury,  un- 
der the  circumstances  in  which  it  was  given, 
a  meaning  which  was  prejudicial  and  harmful 
to  the  accused."  , 

In  discussing  the  point,  counsel  say  on 
their  brief: 

"The  trial  judge  has  no  right  or  authority 
under  the  law  of  Louisiana  to  express  an  opin- 
ion, or  remark,  at  any  stage  of  the  trial,  on  the 
general  weight  or  general  effect  of  the  evidence 
in  any  case  of  felony,  especially  a  capital  case, 
in  the  presence  of  the  trial  jury,  since  upon 
him  the  jury  wholly  relies  for  guidance  as  to 
the  law,  and  for  such  instructions  as  are  prop- 
er, and  as  the  law  expressly  forbids  any  com- 
ment by  him  on  the  facts  or  any  expression  of 
opinion,  direct  or  indirect,  on  matters  of  fact." 

Bill  No.  8  was  taken  to  a  remark  made  by 
the  court  to  the  jury,  wlilcb  bad  come  into 
court  and  announced  that  it  was  unable  to 
agree  upon  a  verdict ;  -  to  the  effect  that  the 
case  was  a  serious  one,  and  that  it  was  their 
duty.  If  possible,  to  agree  upon  a  verdict. 
The  case  had  consumed  some  time  In  its 
trial,  and  the  state  had  been  put  to  great 
trouble  and  expense  in  preparing  for  the 
triaL  The  defense  was  also  entitled  to  a 
definite  and  eariy  disposition  of  the  case. 

[t,  6]  But  no  objection  was  made  to  the  re- 
mark of  the  judge  at  the  time  of  making  it, 
and  the  bill  of  exceptions  taken  thereto 
comes  too  late.  A  bill  of  exceptions,  to  be 
considered  by  tills  court,  must  present  some 
ruling  of  the  trial  court  which  was  prejudi- 
cial to  the  accused;  and  that  ruling  must 
•>have  been  predicated  upon  an  objection  rais- 
ed by  the  accused  at  the  time  of  the  ruling. 
In  this  instance,  there  was  no  objection  made 
to  the  remark'  of  the  judge ;  and,  of  course, 
there  was  no  ruling  on  the  point.  Counsel 
now  state  that  the  remark  of  the  judge  ad- 
mitted of  the  interpretation  that  the  jury 
might   bring   in  a  qualified   or   compromise 


(verdict  Such  Interpretation  would  be  a 
strained  one  of  tiie  language  used  by  the 
judge;  but,  if  it  admits  of  any  sndi  inter- 
pretation, then  the  opportunity  should  tiave 
been  given  the  judge  to  have  corrected  such 
possible  interpretation  by  the  Jurors.  Not 
having  given  the  judge  the  opportunity  of 
making  the  explanation  which  defendant  now 
seems  to  say  was  necessary,  it  is  too  late 
for  him  to  complain.     State  v.  Morgan,  147 

La. ,  84  South.  689.    And,  with  reference 

to  the  language  used  by  the  Judge,  counsel 
say  on  their  brief: 

"In  all  candor  and  in  justice  to  the  judge  of 
the  lower  court,  we  must  say  tliat  we  believe 
be  did  not  intend  to  prejudice  the  jury  or  to 
injure  the  defendant" 

And  we  are  quite  fully  convinced  that  the 
judge  did  not  Injure  the  defendant  In  any 
way  by  the  use  of  the  language  attributed 
to  him. 

Bill  No.  9  was  taken  to  the  overruling  of  a 
motion  for  a  new  trial,  based  upon  several 
grounds,  one  of  which  was :  "That  the  Jury 
was  permitted  to  separate  and  to  sie^  in 
separate  rooms." 

The  evidence  shows  that  the  jurors,  dur- 
ing the  course  of  the  trial,  on  repairing  to 
their  room  at  night  separated  Into  three 
several  groups.  Seven  were  in  one  room  with 
the  door  closed,  leading  into  a  common  hall- 
way, and  without  a  deputy  sheriff;  four 
were  in  a  second  room,  without  a  deputy 
sheriff,  with  a  door  leading  into  the  common 
hallway;  and  the  twelfth  juror  was  la  a 
third  room,  with  the  deputy  sheriff,  and  the 
door  of  that  room  entered  Into  the  common 
hallway.  There  were  no  connecting  doors  be- 
tween the  three  adjoining  rooms.  The  reason 
given  by  the  deputy  sheriff  for  separating 
the  jiurors  was  that  no  one  room  was  suf- 
ficientiy  large  to  accommodate  the  twelve 
and  himself.  But,  under  such  drciunstances, 
a  deputy  sheriff  should  have  been  placed  In 
charge  of  the  jurors  in  each  room. 

The  separation  of  the  jury  was  entirely 
contrary  to  the  common-law  manner  of  con- 
ducting a  trial  for  a  capital  offenae.  The 
courts  have  lately  given  a  liberal  construc- 
tion to  the  requirement  that  jurors  shall  not 
be  permitted  to  separate  in  a  capital  case  at 
any  stage  of  the  proceedings,  or  in  any  other 
criminal  trial,  from  the  time  the  case  is  sub- 
mitted until  the  verdict  is  rendered.  And 
courts  have  held  In  cases  where  the  jurors, 
though  somewhat  separated,  were  all  under 
the  eye  of  the  judge  or  the  sheriff,  that  sudt 
separation  was  not  fatal.  But  this  legal  re- 
quirement cannot  be  done  away  with  entire- 
ly ;  particularly  in  a  case  where  seven  of  the 
jurors  were  separated  from  the  othen» 
four  of  the  Remainder  were  separated 
from  the  others,  and  one  was  separated  from 
all  the  others,  and  he  was  the  only  one  in 
(.liarge  of  a  deputy  sheriff  through  the  night 
Eleven  of  the  jurors  were  thus  from  under 
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tbe  eyer  of  the  deputy  sberUT,  and  tbey  were 
all  entirely  out  of  the  presence  of  tb.e  ooort. 
In  the  case  of  State  t.  Moss,  47  La.  Ann.  151S,. 
18  Sooth.  607,  the  ooort  said  in  part: 

"The  testimony  shows  that  there  was  at  least 
one  well-defined  separation  of  the  jnry,  when 
'the  two  jarors  on  Saturday  morning  were  tak- 
en down  to  the  yard,  and  the' remaining  jurors 
<7ere  left,  unattended,  In  a  distant  part  of  the 
court  building. 

"There  were  opportunities  for  members  of 
the  jury  remaining  upstairs  to  communicate 
with  persons  in  the  court  building.  The  jurors 
were  accessible,  and  misconduct  is  presumed. 

"The  separation  of  the  jury,  as  disclosed  by 
the  testlniony,  is  fatal  t»  the  prosecntion." 

And,  again,  in  State  r.  Warren,  4B  La.  Ann. 
828,  9  South.  559,  the  court  said  of  the 
Jurors: 

"They  were  accessible;  ndscondnct  is  prer 
mimed.  Jn  a  capital  case,  separation  of  the 
Jory,  such  as  thus  occurred,  is  fatal  to  the 
prosecution." 

And,  again,  In  the  case  of  State  v.  Walters, 
185  La.  1070,  66  South.  364,  the  court  say  in 
part: 

'The  Jurors  were  permitted  to  leave  the 
courthouse  every  night  and  to  separate  and 
sleep  at  a  hotel  in  six  rooms— two  in  each  room. 
The  rooms  were  in  three  suites  of  two  rooms 
eadl,  with  a  connecting  bath  to  each  suite.  The 
outside  doors  were  locked,  so  that  the  three 
groups,  of  four  jurors  each,  were  entirely  sep- 
arated and  shut  off  from  communication  with 
one  another.  And  they  were  all  out  of  the 
presence,  sight,  and  hearing  of  the  deputy  sher- 
iff, who  slept  in  the  hall  in  front  of  the  siz 
rooms." 

And,  It  was  there  held  that  such  separation 
was  Illegal. 

Mr.  Wigmore,  in  his  work  on  the  Law  «f 
Evidence  (volume  4,  |  2352,  p.  28M),  states 
the  rule  and  gives  the  history  thereof  as 
follows: 

"The  deliberations  of  a  jury  must  be  conduct- 
ed with  strict  regard  to  certain  formalities  of 
conduct  during  retirement— formalities  which, 
though  not  vital  in  a  particular  case,  yet  are 
indisputably  wholesome  as  requirements  of 
general  policy.  Tbey  are  mere  outward  marks 
or  conventions,  but  they  are  the  more  techni- 
cally strict  because  the  impossibility,  under  the 
principle  already  examined  (ante,  {  2349),  of 
regarding  jurors'  actual  motives  and  reason- 
ings, makes  it  the  more  necessary  to  depend 
upon  th^  conventional  canons  of  behavior  for 
confidence  in  the  verdict  Like  the  Mialogoas 
formalities  of  other  legal  acts,  already  mention- 
ed (ante,  f  2348,  par.  c;  post,  (  2456),  they 
are  not  inherent  logical  elements,  hut  formal 
marks  of  precaution.  A  particular  will  may 
have  been  genuine  and  ddiberate,  tbongii  not 
executed  in  the  presence  of  attesting  witness- 
es; but  the .  propriety  of  attestation  as  a  fixed 
general  rule  cannot  be  doubte)!.  So  a  particu- 
lar jury's  verdict  may  be  a  Jost  and  well-rea- 
soned one,  when  Oie  Jarors  daring  retirement 


have  separated  or  'talked  with'  the  parfies  or 
drank  intoxicating  liquors;  yet  as  a  general 
rule  it  is  proper  to  invalidate  verdiets  marked 
by  soch  conduct. 

"Now,  the  law  of  trials  in  general,  and  of 
verdicts  in  particular,  must  prescribe  these 
requisite  formalities  of  conduct  for  the  jurors, 
and  define  those  formalities  and  irregularities 
which  per  se  invalidate  the  verdict." 

[7]  The  Jurors  having  been  separated  in- 
to three  several  groups,  and  the  sheriff  dur- 
ing the.  night  having  been  in  charge  of  only 
one  of  these  groups,  misconduct  is  presumed. 
Under  such  drcumstances,  the  Jurors  were 
accessible;  and  the  separation  is  fatal  to 
the  prosecution. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annoUed,  avoided,  and  reversed;  and  it  is 
now  ordered  that  this  case  be  remanded  for 
a  new  trlaL 

O'NEILL^  J.,  concora  in  the  result 
DAWKINS,  J.,  concurs  In  the  decree. 


•  (14T  La.  641) 

No.  24084. 

Saooessioa  of  PIETRI. 

(Snpreme  Court  of  Loaialana.  Jtma  80^  t9fi0.) 

(B^Ubut  h9  Bditorial  Bt^4 

Appeal  and  error  «=9224(lf)— Appeal  held  sot 
to  Involve  suflMsni  anont  to  be  eognlzable 
fty  Sspremo  Cosrt. 
Where  an  (H>poneBt  of  final  account  of  ex- 
ecutrix, 'Showing  assets  of  ^126,000,  opposed 
the  sxMMunt  only  as  to  a  matter  of  $457 JSO,  and 
merely  prayed  that  there  be  judgment  in.  his 
favor  for  such  amount,  and  there  was  a  Judg- 
ment approving  the  account  and  ordering  the 
payment  of  all  other  claims,  and  executrix  wu- 
discharged,  and  there  was  a  separate  Judgment 
in  favor  of  Opponent  for  $457.50,  Supreme 
Gonrt  did  not  have  jurisdiction  of  an  aK>eal 
therefrom  by  the  iwldow,  as  executor  and  in- 
dividually, joined  by  the  heirs;  the  sum.  in- 
volved being'  below  its  minimum  jurisdiction, 
under  Const  art,  85. 

Appeal  from  .dvll  District  Court,  Parity 
of  Orleans ;  B.  K.  Skinner,  Judge. 

In  tlie  matter  of  successimi  of  Caspar  Pie- 
trL  From  a  Judgment  in  favor  oC  Leo  Fell- 
man  against  the  estate,  the  executrix  and 
heirs  appeal.  On  motion  to  dismiss  appeal. 
Case  transferred  to  Court  of  Appeal. 

Benjamin  Ory,  of  New  Orleans,  for  appel- 
lants. 

Hall,  Monroe  A  Lemann  and  Walter  J. 
Snthon,  Jr.,  all  of  New  Orleans,  for  apprilea 

DAWSIN8,  J.  App^ee,.  Leo  BUlman,  off 
ponttot  of  tbe  final  account  of  the  execotrlx 
of  the  alxuve  Bucoes8lon,.luui  moved  ttao'dla* 
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missal  of  this  appeal,  on  the  ground  that  this 
court  Is  without  jurisdiction  ratlone  matertse 
to  determine  the  Issues  of  the  case. 

The  executrix  filed  her  final  account,  tdiow- 
Ing  assets  of  $126,730.21,  and  liabUitlee  of 
$17,631.25.  Fellman  opposed  said  account 
for  the  reason  that  he  had  not  been  recogniz- 
ed thereon  for  the  sum  of  $457.50,  claimed 
as '  commissions  for  services  rendered  as  a 
real  estate  agent  He  did  not  oppose  the  ac- 
count otherwise,  but  merely  prayed  that 
there  be  Judgment  in  his  favor  for  the  sum 
claimed,  and  the  opposition  to  that  extent  be 
sustained.  Thereupon  the  executrix  moved 
the  approval  and  h(Hnologatlon  of  the  ac- 
count, so  far  as  not  opposed,  and  there  being 
no  other  opposition,  there  was  Judgment  ap- 
proving the  account  accordingly,  and  order- 
ing the  payment  of  all  other  claims.  There- 
after, on  March  18,  1920,  the  widow  (execu- 
trix) and  heirs  applied  to  be  recognized  and 
sent  into  possession  of  the  estate  and  to  have 
the  executrix  discharged,  and  on  March  20th 
a  Judgment  was  signed,  recognizing  and  plac- 
ing them  in  possession,  and  disdiarglng  the 
executrix.  On  April  6th  there  ^was  a  sepa- 
rate Judgment  in  favor  of  the  opponoit  for 
the  amount  claimed. 

The  widow,  as  executrix,  and  Individually 
Joined  by  the  heirs,  prosecute  this  appeaL 

As  above  indicateid,  the  succession  was  sol- 
vent by  more  than  $100,000,  and  the  widow 
and  helnf  have  accepted  the  same  nncondl- 
tlonally.  The  account  h^s  been  approved, 
the  debts,  with  the  excepti<n  of  the  dalm  of 
oppcment,  have  been  ordered  paid,  and  the 
executrix  disdiarged.  These  Judgments  were 
roidered  prior  to  the  determination  of  the 
opposltlmi,  and  no  appeal  has  been  taken 
ther^rom,  for  the  very  good  reason  that 
they  were  In  favor  of  the  widow  and  heirs, 
and  in  compliance  with  their  demands;  but 
the  present  appeal  was  prosecuted  solely 
from  the  separate  Judgment  on  the  opposi- 
tion. 

In  these  drcumstancea,  there  is  nothing  in 
dispute  save  the  correctness  and  validity  of 
flie  opponent's  claim,  and  the  appeal,  there- 
fore, does  not  present  a  matter  cognizable  by 
this  court,  the  sum  Involved  being  far  below 
its  minimum  Jurisdiction  of  $2,000.  Obnst 
art  85;  In  re  Petit  &  Bob  Co.,  128  La.  164. 
54  South.  706;  Kaufman  v.  Cade,  107  La. 
144,  31  South.  626;  Succession  of  Oohs,  37 
La.  Ann.  429;  Succession  of  McDowell,  85 
La.  Ann.  1036;  Succession  of  Duran,  34  La. 
Ann.  585. 

It  is  suggested  by  the  app^ee  that  the  Act 
No.  19  of  1012  permits,  but  does  not  compel, 
us  to  transfer  the  case  to  the  Court  of  Ap- 
peal, and  that  It  should  therefore  be  dismiss- 
ed. We  are  not  impressed  that  the  circum- 
stances of  the  present  case  warrant  this 
drastic  action  on  our  part,  and  think  it  prop- 
er that  the  appellants  should  be  permitted  to 


have  the  matter  passed  upon  by  the  trihomQ 
vested  by  law  with  Jurisdiction  to  determine 
it 

For  tlie  reasons  assigned,  this  case  Is  here- 
by transferred  to  the  Oourt  of  Appeal  for  the 
Pariah  of  Orleans;  appellants  to  jiay  tlie 
costs  of  this  court,  and  all  other  costs  to 
await  final  Judgment. 


(147  La.  M> 
No.  23584. 

LANQSTON   V.   SHAW  t*   at 

(Supreme  Court  of  Louisiana.    June  80,  1920.) 

(ByOabut  by  Editorial  Staff.) 

1.  Champerty  and  malntenanes  «=>6(4)— Utl- 
glous  rights;  code  provisloe  as  to  salt  ef 
ntiglous  rights  held  available  to  plaintiff  w 
well  as  defendant. 

Civ.  Code,  art  2652,  providinc  that  be 
against  whom  a  Utigions  right  has  been  txam- 
ferred  may  get  himself  released  by  pajinc  t» 
the  transferee  the  real  price  of  the  transf», 
together  with  interest  from  its  date,  and  ir- 
tide  2663,  defining  a  litigious  right  are  not  con- 
fined to  either  side  of  the  lawsuit  but  are  avail- 
able to  plaintiS  as  well  as  defendant 

2.  Appeal  and  error  «3>i  106(3)— Cause  may  be 
remanded  on  plaintiff's  appllcatloa  to  ebtali 
release  after  sale  by  defendant  of  litlgiois 
riabto. 

Where,  pending  a  lawsuit  to  correct  a  de- 
scription in  a  deed  from  defendants  to  plaintiff 
80  as  to  indude  a  larger  tract  notice  of  li* 
pendens  had  been  filed,  and  it  appeared  tint 
since  the  trial  defendants  had  sold  their  inter- 
est in  the  property,  the  case  wiU,  on  pl^tilFs 
application,  be  remanded  for  the  purpose  of  sob- 
stituting  the  purchaser  as  a  party  defendant  to 
take  'proof  of  sale,  and  to  make  tender  of  tbe 
price  paid  with  interest  under  Civ.  Code,  art 
2662,  providing  that  he  against  whom  a  litigioa» 
right  has  been  transferred  ma;  get  himself  re- 
leased by  paying  to  the  transferee  the  real 
price  of  the  transfer,  together  with  interest 

Appeal  from  Third  Judicial  District  Court 
Parish  of  Claiborne;  J.  BX  Beynolds,  Judge. 

Action  by  Len  Langston  against  G.  W. 
Shaw,  Jr.,  and  others.  Judgment  for  plain- 
tiff in  part,  and  plaintiff  appeals.  On  motion 
to  remand  for  curtain  purposes.  Case  re- 
manded. 

Blanchard,  Goldstein  &  Walker,  of  Shieve- 
port,  for  appellant 

W.  M.  Wallace  and  Thigpen  &  Hwold,  aU 
of  Sltrevepoit,  for  app^ees. 

DAWKINS,  J.  Plaintiff  has  ffled  In  this 
court  a  motion,  suggesting  that  since  the 
trial  in  the  lower  court  the  defendants  have 
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sold  all  their  interest  In  the  property  In  con- 
test to  one  George  O.  Baird,  and  he  desires 
to  have  the  case  remanded  In  order  that  the 
said  Balrd  may  be  substltnted'as  a  party  de- 
fendant, and  In  order  that  proof  may  be 
made  of  the  said  sale ;  that  tender  has  beoi 
made  to  the  said  Balrd  of  the  price  so  paid, 
with  Interest,  and  that  the  case  should  be  re- 
manded for  the  purpose  of  allowing  plaintiff 
to  file  a  motion  in  the  district  conrt  for  Judg- 
ment as  originally  prayed  for,  upon  payment 
to  the  said  Balrd  of  the  sum  paid  by  him  to 
the  defendants,  as  provided  by  law  In  the 
case  of  purchase  by  a  third  person  of  a  liti- 
gious right. 

Defendants  have  answered  said  motion, 
averring  that  the  provisions  of  the  Code  with 
reference  to  the  purchase  of  a  litigious  right 
apply  solely  to  sales  made  by  a  plaintifT,  and 
not  to  defendants,  and  were  intended  as  a 
protection  to  a  defendant  only.  In  the  alter- 
native, they  pray  that.  If  the  case  should  be 
remanded.  It  be  done  for  all  purposes,  with 
the  right  to  introduce  evidence  on  all  points 
occurring  subsequent  to  the  Judgment  in  the 
district  court. 

Attached  to  the  nmtion  Is  s  certified  copy 
of  what  purports  to  be  a  sale  under  private 
act  by  the  defendants  to  the  said  Oeorge  O. 
Balrd  of  the  property  in  dispute  for  the  price 
of  $12,000,  the  act  reciting  that  the  sale  is 
made  for  the  purpose  of  effecting  a  partition. 
The  suit,  in  Its  Inception,  was  one  to  correct 
the  description  contained  In  a  certain  deed 
from  defendants  to  plaintiff,  so  as  to  include 
the  property  in  contest  as  a  part  of  a  larger 
tract,  which  It  is  alleged  the  parties  intend- 
ed to  convey  and  acquire.  Proper  notice  of 
Us  pendens  had  been  recorded  prior  to  the 
alleged  sale  to  Balrd,  and  there  had  been 
Judgment  in  the  district  court  for  the  plain- 
tiff as  prayed  for. 

[1]  The  articles  of  the  Code,  dealing  with 
the  purchase  of  a  litigious  right,  do  not  seem 
to  be  confined  to  either  side  to  a  lawsuit 
They  read  as  follows: 

"Art  2662.  Bale  of  Litigiou*  Right.  He 
against  whom  a  litigions  right  has  been  trans- 
ferred, may  get  himself  released  by  paying  to  the 
tran^eree  the  real  price  of  the  transfer,  to- 
gether with  the  interest  from  its  date." 

"Art.  26S3.  Ii.—Wh€a  U.  A  right  is  said  to 
be  litigious,  whenever  there  exists  a  suit  and 
contestation  <m  the  same." 

[2]  For  the  reasons  assigned,  it  is  there- 
fore ordered,  adjudged,  and  decreed  that 
this  case  be,  and  the  same  is  hereby,  remand- 
ed to  the  lower  court,  with  the  right  to  in- 
stitute such  proceedings  as  are  allowed  by 
law  for  the  determination  of  the  issues  rais- 
ed in  the  motion  to  remand,  as  well  as  such 
other  matters  as  may  properly  arise  ther^bi. 
All  costs  to  atrait  the  final  decision  of  the 
case. 
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No.  24134. 

HENDERSON   V.    KANSAS    CITY   SOUTH. 
ERN  RY.  CO. 

(Supreme  Court  of  Looisiana.    June  80, 1920.) 

(ByOabut  by  EXtorUa  Btaf.) 

Carriers  «=9l85(l)— Delivering  carrier  not  ll«> 
Me  for  damage  on  proof  of  delivery  to  initial 
carrier  under  Carmadc  Amendment. 
The  common-law  rule  that  a  delivering  car- 
rier of  an  interstate  shipment  shall  be  liable 
for  injury  to  freight  delivered  in  a  damaged 
condition  on  proof  merely  that  the  goods  were 
delivered  to  the  initial  carrier,  another  railroad 
in  another  state,  in  good  condition,  and  without 
proof  that  the  damage  or  injury  occurred  on 
the  line  of  the  delivering  carrier,  has  been  su- 
perseded by  the  Carmack  Amendment   (U.   B. 
Comp.  St  §i  8604a,  8604Ba). 

Case  Certified  from  Conrt  of  Appeal,  Sec- 
ond Circuit 

Action  by  W.  K.  Henderson  against  the 
Kansas  City  Southern  Railway'  Company. 
Judgment  for  plaintiff  was  annulled  on  de- 
fendant's appeal  to  the  Court  of  ^pi)eal,  and 
Judgment  rendered  for  defendant  A  rehear- 
ing was  granted  on  plaintiff's  application, 
and  questions  certified  to  Supreme  Conrt  for 
Instructions.  Remanded,  with  instruction  to 
render  Judgment  of  nonsuit 

Blanchard,  Goldstein  St  Walker,  of  Shieve- 
port,  for  plaintiff. 

CNIBLL,  3.  The  Judges  of  the  Court  of 
Appeal,  proceeding  tinder  article  101  of  the 
Constitution,  apply  for  instruction  on  the. 
following  question,  viz.: 

Have  the  federal  statutes  regulating  in- 
terstate commerce,  especially  section  20  (24 
Stat  at  L.  S86,  a  104),  as  amended  by  Act 
June  29,  1906,  c.  3591,  34  Stat  at  L.  684, 
695,  Comp.  Stat  1913,  H  8663,  8692  (Comp.  St 
1916  or  1918,  H  8604a,  8604aa),  known  as  the 
Carmack  Amendment,  superseded  and  aI>ol- 
Ished  the  rule  of  law  or  of  evidence,  hereto- 
fore prevailing  in  Ix)ulsiana  and  In  most  of 
the  common-law  states,  that  a  delivering 
carrier  of  an  Interstate  shipment  shall  be  li- 
able for  injury  to  freight  delivered  in  a  dam- 
aged condition,  upon  proof  merely  that  the 
goods  were  delivered  to  the  Initial  carrier, 
another  railroad  In  another  state,  in  good 
condition,  and  without  proof  that  the  injury 
or  damage  occurred  on  the  line  of  the  deliver^ 
ing  carrier? 

There  Is  no  dispute  abont  the  facts  from 
which  tUs  question  of  law  arises.  Plaintiff 
received  at  Shreveport,  La.,  a  carload  of 
automobiles,  shipped  by  the  Chandler  Motor 
Car  Ckmpany,  in  CHeyeland,  Ohio,  and  de- 
livered to  the  Initial  carrier,  the  Baltimore 
&  Ohio  Railway  (Company,  in  good  condltloo 
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and  well  packed,  In  a  sealed  car.  The  seal- 
ed car  was  delivered  by  the  Initial  carrier  to 
the  Kansas  City  Southern  Railway  Company, 
at  Kansas  City,  Mo.,  and  was  transported  by 
the  Kansas  City  Southern  Railway  Company, 
oyer  Its  line  to  Shreveport,  and  delivered  to 
plaintiff,  yet  sealed.  When  the  car  was  open- 
ed, it  was  discovered  that  the  automobiles 
were  damaged  to  the  extent  of  $736.01. 
The  shipment  was  handled  with  due  care  by 
the  delivering  carrier,  from  the  time  the 
sealed  car  came  into  its  possession  until  It 
was  delivered  to  the  consignee.  Plaintiff 
sued  ^e  delivering  carrier  for  the  damage; 
and  the  district  court,  on  proof  merely  of 
the  facts  heretofore  stated,  held  the  deliver- 
ing carrier  liable.  There  was  no  evidence 
tending  to  show  whether  the  damage  occur- 
red while  the  car  was  In  the  possession  of 
the  initial  carrier,  or  while  it  was  in  posses- 
sion of  the  delivering  carrier ;  the  proof  be- 
ing merely  that  the  damage  occurred  after 
the  sealed  car  was  delivered  by  the  shipper 
to  the  initial  carrier,  and  before  It  was  de- 
livered by  the  delivering  carrier  to  the 
consignee. 

The  district  conrt,  therefore,  based  its 
judgment  merely  upon  the  doctrine  that,  on 
proof  that  the  frel^t  was  delivered  to  the 
initial  carrier  In  good  condition  and  was  de- 
livered by  the  terminal  carrier  in  a  dam- 
aged condition,  the  presumption  is  that  the 
damage  occurred  on  the  line  of  the  delivering 
carrier. 

On  appeal  to  the  Court  of  Appeal,  the  Judg- 
ment of  the  district  court  was  annulled,  and 
Judgment  was  rendered  in  favor  of  defend- 
ant. On  application  of  plaintiff,  a  rehearing 
.was  granted,  and  the  question  of  law  was 
then  certified  to  this  court  for  Instruction. 

This  court  held,  in  the  case  of  Duvall  v. 
Louisiana  Western  Railway  Co.,  13S  La.  188, 
66  South.  104,  that  the  Carmack  Amend- 
ment, imposing  liability  on  an  Initial  carrier 
for  loss  of  goods,  or  damage  to  freight,  oe- 
cnrring  anywhere  on  the  through  route,  did 
not  abrogate  the  rule  of  evidence  that  freight 
received  in  good  order  by  the  initial  carrier 
is  presumed  to  have  been  received  In  like  godd 
order  by  the  succeeding  carrier,  and  that  a 
delivery  of  freight  by  the  terminal  carrier 
in  a  damaged  condition  raises  a  presumption 
that  the  damage  occurred  on  the  delivering 
carrier's  line. 

Since  that  decision  was  rendered,  however, 
the  Supreme  Court  of  the  United  States  has 
ruled  otherwise.  In  the  case  of  Charleston 
&  Western  Carolina  Railway  Co.  v.  Vamvllle 
Furniture  Co.;  287  U.  S.  597,  35  Sup.  Ot  715, 
50  L  Ed.  1137,  Ann.  Cas.  1916D,  333,  It  was 
held  that  Congress  had,  by  the  Carmack 
Amendment,  so  far  taken  over  the  subject 
of  a  carrier's  liability  for  damage  to  Inter- 
state shipments  as  to  Invalidate  theinrovl- 
sions  of  the  South  Carolina  CivO  Code,  in 
■o  far  as  those  provisions  bad  undertaken 


to  snbject  a  terminal  carrier  to  a  penalty  for 
failure  to  pay  promptly  a  claim  for  damage 
to  an  interstate  shipment,  no  matter  where 
the  loss  had  occurred,  and  unless  the  carrier 
proved  that  the  damage  did  not  occur  while 
the  goods  were  in  its  possession,  or  succeed- 
ed, within  the  40  days  allowed  by  the  stat- 
ute, in  slilfting  the  loss  by  giving  notice  as 
to  when,  where,  and  by  which  carrier  the 
property  was  damaged,  or  by  showing  that  it, 
the  delivering  carrier,  used  due  diligence,  but 
was  unable  to  discover  where  the  damage 
occurred. 

It  is  true  the  Supreme  Ciourt  of  the  Unit- 
ed States,  in  the  case  cited,  was  dealing 
mainly.  If  not  only,  with  the  penalty  or  bur- 
den imposed  by  the  South  Carolina  statute, 
but  in  disposing  of  the  question  ot  validity 
of  the  ptatute  the  court  considered  and  de- 
cided the  Identical  questicm  wliich  la  now 
presented.  That  is  made  manifest  by  the 
following  excerpts  from  the  oplnlmi  deliver- 
ed by  Mr.  Justice  Holmes,  vis.: 

"In  many  states,  indnding  South  Carolina, 
a  so-called  presumption  has  been  established 
at  common  law  that  property  starting  in  good 
condition  remained  so  until  the  latest  moment 
when  it  could  have  been  harmed.  Bat  while 
this  seems  to  have  made  its  first  appearance  in 
the  guise  of  a  true  presumption  of  fact,  it  be- 
came, if  it  was  not  always,  a  rule  of  sub- 
stantive law,  a  rule  of  convenience,  calling  on 
the  last  carrier  to  explain.  •  •  *  The  case 
then,  we  repeat,  is  that  a  carrier  in  interstate 
commerce  has  been  held  liable  for  a  loss  not 
shown  to  have  happened  while  the  goods  were 
in  its  possession  or  within  the  state,  or  to  have 
been  caused  by  it,  if  those  facts  are  now  in 
any  way  material,  on  the  strength  of  a  rale 
of  sabstantive  law." 

Referring  then  to  the  federal  law  regulat- 
ing the  liability  of  carriers  for  damage  to  in- 
terstate shipments  of  freight,  and  referring 
particularly  to  the  Carmack  Amendment,  it 
was  said: 

"As  it  now  stands  that  law  requires  the 
initial  carrier  to  issue  a  through  bill  of  lading 
and  makes  it  liable  for  all  damage  anywhere 
on  the  route.  {20.  By  |  1,  as  amended  by 
Act  June  18,  1910^  c  809,  |  7,  86  Stat  al 
L.  539,  646  [Comp.  SMt  1913,  i  S663J,  it 
ia  made  the  duty  of  earners  to  secure  the 
safe  transportation  and  delivery  of  proper^ 
subject  to  the  act,  upon  reasonable  terms.  As 
was  SHd  in  Mo.,  K.  &  T.  B.  Co.  v.  Harris, 
234  U.  S.  412,  420  [68  L.  Ed.  1377,  1382,  34 
Sup.  Ct.  Rep.  790],  the  result  of  many  recent 
cases  there  cited,  beginning  with  Adams  Exp. 
Co.  V.  Croninger,  226  U.  S.  491  [57  h.  ISO. 
314,  44  L.  R.  A.  (N,  S.)  357,  33  Sup.  Ct  Rep. 
148],  and  coming  down  through  Boston  &  U. 
R.  Co.  V.  Hooker,  233  U.  8.  97  [58  L.  Bd.  868, 
L.  R.  A.  1915B,  450,  34  Sup.  Ct.  Rep.  528], 
is  that  'the  special  regulations  and  policiaa  of 
particolar  states  upon  the  subject  of  the  car- 
rier's liabUity  for  loss  or  danuige  to  interstate 
shipments,  aind  the  contracts  of  carriers  with 
respect  thereto,  have  been  superseded.' " 
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In  response  to  the  anggeBtlon  that  the 
Soath  Carolina  statute  was  In  aid  of  Inter- 
state eaaunerce,  It  was  said: 

"But  that  1b  immaterial.  When  Congress 
has  taken  the  particular  subject-matter  tn 
hand  coincidence  is  as  ineffective  as  opposition, 
and  a  state  law  is  not  to  be  declared  a  help 
because  it  attempts  to  go  farther  than  Con- 
gress has  seen  fit  to  go.  *  *  *  The  legisla- 
tion is  not  saved  l^  calling  It  an  exercise  of 
the  police  power,  or  by  the  proviso  in  the 
Caimack  Amendment  saving  the  rights  of  hold- 
ers of  bills  of  lading  under  existing  law." 

The  Legislature  of  this  state^  In  tbe  latest 
statute  fixing  the  liability  of  public  carriers 
for  freight  received  and  not  delivered,  or 
for  damage  occurrtng  to  freight  in  transit, 
has  recogioized  that  the  authority  of  Congress, 
with  regard  to  interstate  sblpmients,  is  para- 
mount, and  that,  when  Congress  exercised  its 
authority  upon  the  subject,  the  state's  author-' 
ity  ceased.  Act  No.  80  of  1914  (p.  196),  amend- 
ing and  re-enacting  section  1  of  Act  182  of 
1908,  which,  in  turn,  had  amoided  and  re- 
enacted  section  1  of  Act  93  of  1888,  imposing 
liability  upon  public  carriers  doing  business  In 
this  state,  for  failure  to  deliver  freight  receiv- 
ed by  them,  or  for  damages  occurring  to 
freight  in  transit,  expressly  exempts  from  the 
operation  of  the  law,  "freight  received  in  seal- 
ed cars  from  other  roads  outside  of  tbe  state." 
Tbe  statute,  beyond  conferring  Jurisdiction 
upon  the  court  at  the'  place  of  delivery  of 
freight,  to  merely  an  embodiment  of  the  com- 
mon-law rule  or 'presumption.  And  the  ex- 
press reservation  or  ezceptltm,  with  regard 
to  freight  received  In  sealed  cars  from  other 
roads  outside  of  this  state,  to  a  plain  impli- 
cation or  recognition  that  the  common-law 
rule  cannot  prevail  over  the  acts  of  Congress 
'With  regard  to  Interstate  shipments. 

Though  the  decision  in  Duvall  v.  Louisiana 
Western  Ry.  Co.,  135  La.  189,  66  South.  104, 
Is  not  now  correct  and  must  be  overruled,  It 
Is  gratifying  to  note  that  no  Injustice  result- 
ed from  the  decision,  because  on  the  facts 
of  tbe  case  the  delivering  carrier  was-  held 
not  liable  for  damage  to  the  freight  See 
report  of  the  same  case,  136  La.  526^  67  South. 
854. 

The  defendant  In  this  case  cannot  be  held 
liable,  on  a  presumption  of  law,  or  without 
proof  as  a  fact,  that  the  damage  occurred 
while  the  freight  was  In  defendant's  posses- 
sion. 

Our  answer  to  the  question  propounded  by 
the  Court  of  Appeal  is  that  the  common-law 
presumption  or  rule  of  evidence  theretofore 
prevailing  was  superseded  by  tbe  Carmack 
Amendment. 

It  Is  therefore  ordered  that  this  case  be 
remanded  to  the  Court  of  Appeal,  with  In- 
strucdbn  to  render  a  Judgment  of  nonsuit 
against  tbe  plaintiff. 
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STROHECKER  st  al.  v.  ROBINSON  at  aL 

(Supreme  Court  of  Louisiana.    May  SI,  1920. 
Behearing  Denied  June  80,  1920.) 


(Syllabtu  by  Biitorial  8taf.) 

1.  Navigable  waters  «=344(3)— Tttis  to  spaoe 
left  by  river  not  In  adjacent  ewaert. 

I/and  occupied  by  a  river  when  it  had  ac- 
quired a  doable  width,  by  caving  in  of  a  nar- 
row partition  between  its  two  beds,  was  not 
acquired  by  the  owners  of  land  newly  occapied 
by  the  river,  under  Civ.  Code,  art  S18|  where 
the  river  did  not,  as  an  immediate  result  of 
the  break  in  the  partition,  open  a  new  bed  by 
leaving  its  former  channel;  the  double-width 
river  bed  being  subsequently  vacated  gradu- 
ally, as  described  in  articles  BOO  and  610. 

2.  Real  nations  «=>8(3)  —  Petitory  notion; 
claimants  held  not  entitled  to  Judgment  for 
land  claimed  indiscriminately  nnder  different 
sections  of  statute,  on  falling  to  show  right 
nnder  one. 

'Where  plaintiffs  claiming  title  to  lands  af- 
fected by  change  in  the  course  of  a  river  did 
so  iBdiscrfaninately,  nnder  Civ.  Code,  arts.  618, 
609,  and  610,  withont  undertaking  to  segregate 
the  land  which  they  claimed  by  accretion  under 
artides  609,  510,  from  that  daimed  by  virtue 
of  article  618,  Judgment  cannot  be  rendered 
for  plaintiffs  for  whatever  land  they  have  ac- 
quired by  accretion;  they  not  being  entitled  to 
recover  any  land  under  article  618. 

Appeal  from  Eleventh  Judicial  Dtotrlct 
Court,  Parish  of  Bed  Blver ;  W.  T.  Cunning- 
ham, Judge. 

Consolidated  actions  by  O.  S.  Strobecker 
and  others  against  S.  T.  Boblnson  and  others 
and  J.  T.  Kennedy  and  others.  From  Judg- 
ment for  defendants  in  both  cases,  plaintiffs 
appeal.    Judgments  affirmed. 

W.  P.  Hall,  of  Shreveport,  for  appellants. 

Foster,  Loqney  &  Wilkinson,  of  Shreve- 
port, for  appellees  Robinson  and  others. 
'    J.  a  Pugb  and  Thigpen  &  Herold,  all  of 
SbreveiKirt,  for  appellees  Kennedy  and  oth- 
ers. 

O'XIBLLk  J.  PlalntlfltB  brought  two  peti- 
tory actions,  claiming  a  tract  of  91.87  acres 
of  land  which  they  say  was  added  to  the 
area  of  their  plantation  by  cbanges  made  In 
tbe  course  of  Red  -  river.  The  first  suit  Is 
against  B.-  T.  Robinson,  In  possession  of  tbe 
sonthem  part,  being  20.20  acres,  of  the  land 
In  contest,  and  against  the  Oliver  Oil  Com- 
pany holding  a  mineral  lease  on  that  part  of 
the  land.  Tbe  second  suit  Is  against  the 
Kennedy  heirs.  In  poeseaslon  as  owners  of  the 
ttortbem  part,  being  62.67  acres,  of  tbe  land 
in  contest,  and  against  tbe  Oulf  Refining 
ComiMtny  holding  a  mineral  lease  on  that 
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part  of  the  land.  It  appears  that  the  GnU  Re- 
fining Company  has  acquired  whatever  rights 
the  Oliver  Oil  Company  liad  under  the  lease 
from  Robinson,  and  is  now  therefore  defend- 
ant in  both  suits.  The  issues  in  the  two  cases 
being  substantially  the  same,  they  were,  by 
consent  of  all  parties,  consolidated  and  tried 
as  one  case.  Judgment  was  rendered  In  fa- 
vor of  the  defendants  in  both  cases,  and  the 
plaintiffs  have  appealed. 

When  that  part  of  the  township  in  which 
the  land  in  contest  is  situated  was  surveyed 
for  the  government  in  1826  and  in  1832,  Red 
river,  In  its  southward  course,  curved  to- 
wards the  west  then  south,  then  east,  mak- 
ing a  horseshoe  bend.  Plaintiffs'  ancestors 
in  title  acquired  from  the  government,  and 
plaintiffs  therefore  now  own,  the  peninsula 
in  the  horseshoe  bend,  described  as  lots  1,  2, 
3,  and  4,  in  section  23,  T.  13  N.,  B.  11  W. 
Robinson's  ancestors  in  title  acquired  from 
the  government,  and  he  now  owns,  the  land 
lying  south  of  the  peninsula  and  bordering 
on  the  river,  including  lots  4,  6,  6,  11  and  12 
of  section  26  and  lots  1  to  13,  inclusive,  of 
section  25,  in  the  same  township.  The  an- 
cestors in  title  of  the  Kennedy  heirs  acquir- 
ed, and  the  heirs  now  own,  that  part  of  sec- 
tions 23  and  24,  in  the  same  township,  lying 
north  and  west  ot  the  peninsula  and  border- 
ing on  the  river.  The  peninsula  was  known 
as  Stalllngs  Bend  plantation.  H.  M.  Stall- 
ings,  being  the  original  owner  of  the  proper- 
ty, establisbed  the  plantation  in  1857,  and 
lived  on  it  with  his  famUy  from  1868  untU 
1880,  when  be  and  his  wife  died,  leaving 
three  heirs.  They  divided  the  land  la  kind, 
the  western  part  of  the  peninsula,  including 
the  place  where  the  subsequent  change  in 
the  coarse  of  the  river  occurred,  being  al- 
lotted to  Mrs.  Almeda  Stalllngs  McDonald, 
from  whom  the  plaintifCs  in  this  suit  hold 
title  by  mesne  conveyances. 

As  far  back  as  goes  the  memory  of  the  old- 
est inhabitants  of  the  vicinity,  the  river,  in 
its  natural  tendency  to  straighten  its  south- 
ward course,  was  closing  in  on  the  peninsula 
and  gradually  eating  away  both  the  north 
and  south  side  of  It  near  the  eastern  or  open 
end  of  the  Stalllngs  Bend  plantation.  This 
eroding  process  was  also  gradually  buUding 
up  a  batture,  or  accretion,  on  the  opposite 
bank  of  the  river,  increasing  the  area  of  the 
Kennedy  plantation  above  the  peninsula,  on 
the  north  side  of  the  river,  and  Increasing 
the  area  of  the  Robinson  plantation,  below 
the  peninsula,  on  the  south  side  of  the  river. 
The  government  surveys  made  in  1826  and  in 
1832  show  that  the  peninsula  was  then  about 
1,300  feet  wide,  measuring  the  width  in  a 
north  and  south  direction,  at  the  narrowest 
place,  across  the  east  end  of  StalUngs  Bend 
plantation.  Sixty  or  seventy  years  later  the 
width  of  the  peninsula  at  that  place  bad 
dwindled  to  600  or  600  feet.    In  1902  the 


width  was  only  abont  50  feet,  and  In  that 
year  tt  was  reduced  to  about  20  feet  The 
ends  of  the  horseshoe,  so  to  speak,  w»e  grad- 
ually closing  in  on  the  east  end  of  StalUiigg 
plantation,  squeezing  it  to  a  point  and  adding 
the  dereliction  or  accretion  to  the  Kennedy 
plantation  on  the  north  side  of  the  horseslioe 
and  to  the  Robinson  plantation  on  the  aooth 
side.  In  December,  1902,  the  bank  between 
the  two  beds  of  the  river  had  become  so  nar- 
row and  weak  that  the  partition  caved  in 
and  there  was  a  sudden  meeting  of  the  wa- 
ters, along  a  line  of  about  1,300  feet  Tbe 
break  occurred  at  the  east  end  of  Stalling^ 
Bend  plantation,  through  tbe  land  now  own- 
ed by  plaintiffs.  Thereafter  a  levee  was  con- 
structed, on  which  a  public  road  was  bnilt, 
extending  in  a  northern  and  sonthem,  or 
rather  northeastern  and  southwestern,  direc- 
tion, across  the  east  end  of  Stalllngs  Bend 
plantation,  where  the  river  bad  acquired  a 
doable  width.  The  horseshoe  bend,  weat  of 
the  levee,  was  thereby  converted  into  a  cut- 
off lake,  and  Stalllngs  Bend  plantation  was 
then  bounded  on  the  north,  west  and  aonth 
by  the  cut-off  or  horseshoe  lake,  and  on  tbe 
east  by  the  levee  or  west  bank  of  tbe  new 
bed  of  the  river.  Thereafter  the  river,  hi  Its 
newly  formed  bed,  and  in  Its  natural  tenden- 
cy to  straighten  its  southward  course,  reced- 
ed eastward  from  tbe  levee,  leaving  an  ac- 
cretion along  the  east  side  of  the  levee  at 
what  bad  formerly  been  the  east  end  of  Stall- 
lngs Bend  plantation.  Tbe  land  in  contro- 
versy is  therefore  the  area  extending  east- 
ward from  tbe  levee  to  the  west  bank  of  tbe 
river  In  its  present  location,  and  extending 
southward  from  tbe  southern  hoondaiy  of 
the  original  Kennedy  plantation  to  the  north- 
ern boundary  of  the  original  Robinson  plan- 
tation. 

Plaintiffs  dalm  this  land  partly  by  virtue 
of  article  618  and  partly  by  virtue  of  articles 
609  and  010  of  the  Civil  Code. 

Axtlde  518  declares : 

"If  a  river  or  stream,  whether  navigablt 
or  not,  opens  itself  a  new  bed  by  leaving  ita 
former  channel,  the  owners  of  the  soil  newlr 
occupied  shall  take,  by  way  of  indemnification, 
the  former  bed  of  the  river,  every  one  in  pro- 
portion to  the  qnantity  of  land  he  has  lost" 

Article  600  declares: 

"The  accretions,  which  are  formed  aneees- 
sively  and  imperceptibly  to  any  soil  sitoated 
on  the  shore  of  a  river  or  other  atream,  aic 
called  alluvion. 

"The  alluvion  belongs  to  the  owner  of  the 
soil  situated  on  the  edge  of  the  water,  wheth- 
er it  be  a  river  or  stream,  and  whether  tbe 
game  be  navigable  or  not,  who  is  bound  to  lure 
public  that  portion  of  the  bank  which  is  R- 
quired  by  law  for  the  public  use." 

Article  610  declares: 

"The  same  rule  applies  to  derelictions  fonned 
by  running  water  retiring  imperceptibly  froia 
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«Be  of  ita  ahores  and  ancroacUiiK  on  the  other; 
the  owner  of  -the  land,  adjoinins  the  shore 
-which  is  left  dry,  has  a  right  to  the  dereliction, 
nor  can  the  owner  of  the  oppoiite  shore  daixn 
the  land  which  he  haa  lost" 

[1]  The  major  part  at  the  area  ta  contro- 
yersy  Is  space  that  was  occnpled  by  the  riv- 
er when  It  had  acquired  a  double  width  by 
the  caylng  in  of  the  narrow  partition  be- 
tween the  two  beds  of  the  river.  That  space, 
however,  was  not  acquired  by  the  plaintiffs 
by  Tirtue  of  article  SIS  of  the  Ckide,  because 
the  river  did  not,  as  an  immediate  result  of 
the  break  In  the  bank,  "open  Itself  a  new 
bed  by  leaving  its  former  channel."  The 
former  channel  was  not  left  vacant,  but  the 
two  beds  of  the  river  came  together,  occupy- 
ing as  much  space  as  they  had  occupied  be- 
fore. The  double-width  river  bed  east  of  the 
levee  was  thereafter  vacated  by  the  water, 
not  by  the  sudden  process  described  in  article 
518  of  the  Code,  but  by  the  gradual  process  de- 
scribed in  articles  SOB  and  SIO;  that  is,  by  the 
process  of  accretion,  the  formation  of  alluvl- 
<m,  or  leaving  derelicticm,  formed  by  the  ran- 
nlng  water  retiring  imperceptibly  from  its 
newly  built  west  shore  and  encroadilDg  up- 
on its  east  shore.  According  to  article  509, 
the  allovloa  thus  formed  between  the  levee 
and  the  river  "btiongs  to  the  owner  of  the 
soil  situated  on  the  edge  of  the  water;"  or, 
as  article  510  expresses  it,  "the  owner  of  the 
land  adjoining  the  ahan  whldi  Is  left  dry 
has  a  right  to  the  dereliction."  At  the  time 
the  alluvion  or  dereliction  began  forming, 
after  the  caving  in  of  the  river  bank  and  the 
construction  of  the  levee  across  the  double- 
width  river,  the  Kennedy  heirs  owned  "the 
soil  situated  on  the  edge  of  the  water"  on 
the  north  and  west  side  of  the  river,  and 
Robinson  owned  "the  soil  sitnated  on  the 
edge  of  the  water"  on  the  south  and  west 
side  of  the  river.  In  other  words,  the  Ken- 
nedy helzs,  on  the  north  side  of  the  land  In 
contest,  are,  as  article  510  expresses  it,  "the 
ownors  of  the  land  adjoining  Qie  shore  which 
Is  left  dry";  and  Robinson,  on  the  south 
side  of  the  land  in  contest,  is  "the  owner  of 
the  land  adjoining  the  shore  which  is  left 
dry."  It  is  very  doubtful  whether  it  can  be 
said  that,  after  the  bank  of  the  river  had 
caved  in  and  the  levee  was  built  across  the 
double-width  river,  the  plaintlflb  in  this  suit 
were,  as  article  509  says,  "the  owners  of  the 
soil  situated  on  the  edge  of  the  water,"  or 
that  the  plaintiffs  were,  as  article  610  says^ 
"the  owners  of  the  land  adjoining  the  shore 
which  was  left  dry ;"  because,  as  shown  by 
tbe  map  on  which  the  plaintiffs  base  this 


suit,  when  the  river  caved  In  and  the  levee 
was  constructed  across  the  double-width  riv- 
er, the  Stalllngs  Bend  plantation  came  to  a 
point  at  its  east  end  a  considerable  distance 
west  from  the  levee,  and  the  old  river  or  cut- 
off lake  flowed  on  both  sides  of  tbe  point 
and  beyond  it  eastward  to  tbe  levee  Be 
that  situation  as  it  may,  the  district  Judge, 
in  his  decree,  has  reserved  to  plaintiffs  what- 
ever right  of  action  they  may  have  for  ac- 
cretion or  alluvion  that  has  formed  since 
the  river  bank  caved  in,  in  December,  1902. 
And  we  are  not  called  upon  by  the  appellees 
to  disturb  that  reservation  in  the  Judgment 
appealed  from. 

[2]  Plaintiffs'  counsel  contend  that  we 
ought  to  give  tbem  Judgment  for  whatever 
land  they  have  acquired  by  accretion  between 
the  east  end  of  their  land  and  the  present 
west  bank  of  Red  river,  wliich  Is  now  about 
a  quarter  of  a  mile  from  the  east  end  of 
their  land.  But  we  agree  with  tbe  district 
Judge  that  It  is  impossible,  under  the  evi- 
dence in  this  case,  to  render  such  Judgment, 
because  the  plaintiffs,  claiming  title  indis- 
criminately under  article  518  and  under  ar- 
ticles 500  and  610  of  the  Code,  did  not  under- 
take to  segregate  or  distinguish  the  land 
which  they  claim  by  accretion  from  that 
which  they  claim  by  virtue  of  article  518  of 
the  Code.  They  are  not  entitled  to  recover 
any  land  under  or  by  virtue  of  artide  518, 
and  we  doubt  that  they  are  entitled  to  re- 
cover any  land  by  virtue  of  articles  509  and 
510  on  the  east  side  of  the  levee,  where  the 
entire  tract  sued  for  is  located. 

It  is  virtually  conceded  in  the  brief  of 
counsel  for  api>eilants  that  the  Kennedy  heirs 
are  oititled  to  whatever  accretions  bad  form- 
ed on  the  north  side  of  the  river,  above  the 
peninsula,  before  the  caving  in  of  the  river 
bank  occurred  in  December,  1902,  and  that 
Robinson  is  entitled  to  whatever  accretions 
had  formed  on  the  south  side  of  the  river, 
below  the  peninsula,  before  the  break  in  the 
river  bank  occurred  in  December,  1902.  It 
is  also  conceded  that  the  d^th  of  each  plan- 
tation, the  Kennedy  place  on  the  north  and 
the  Robinson  place  on  the  south,  was,  by 
right  of  accretion,  increased  approximate 
400  feet  before  the  caving  In  of  the  river 
bank,  and  we  Judge  from  the  evidence  that 
the  increase  In  depth  of  the  Kennedy  planta- 
tion was  considerably  more  than  400  feet  be- 
fore the  river  bank  caved  in.  Our- conclu- 
sion is  that  the  Judgments  appealed  from 
are  correct 

The  Judgments  are  afflrmed,  at  appellants' 
cost. 
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No.  23911. 

LAENGER  v.  NULSEN. 

(Sapreme  Oonrt  of  LoaUana.    June  80,  1020.) 

(SflMM  &y  Bditorial  8taff.) 

Landlord  and  tenant  «=>30l(t)  —  Assignen  of 
lease  held  neoesaary  party  defendant  la  aum- 
Mary  action. 

Where  leaae  provided  tbat  the  lesaee  could 
anblet,  and  that  in  each  caie  the  anldeasee 
shouid  automatiaBlljr  become  a  party  to  the 
contract,  and  ahould  be  held  liable,  together 
with  the  leasee,  for  any  unpaid  rent,  and  should 
be  bound  by  all  conditions  of  the  lease,  a  pro- 
ceeding nnder  Landlord  and  Tenant  Act,  No. 
818  of  1908,  only,  to  obtain  possession  of  the 
property,  should  have  been  brought  against  the 
sublessee,  and  not  against  the  original  lessee. 

Appeal  from  First  jrndldal  District  Court, 
Parlsb  of  Caddo;  B.  P.  MUls,  Jndge. 

Action  by  Mra.  Ceclle  I.  Laenxer  against 
W.  K.  Nulsen.  Judgment  for  aefendant;  and 
plaintiff  appeals.    Affirmed. 

Hardy  ft  Bamett,  of  81ireTq>ort,  for  appe- 
lant 
Hall  &  Bullock,  of  Shreveport,  f<nr  appellee. 

DAWKINS,  J.  This  Is  a  proceeding  nnder 
the  lisndlord  and  Tenant  Act,  No.  SIS  of 
1908,  by  summary  process,  to  obtain  the  pos- 
session of  a  certain  building  In  the  dty  of 
Sbxey^foit  Plaintiil  alleges  that  on  Jime 
4,  1017,  she  leased  to  a  E.  Smibb  and  W.  K. 
Nulsen  said  property  for  a  period  of  two 
years,  which  lease  terminated  on  May  SI, 
1019,  with  the  option  of  renewal  for  an  ad- 
ditional term  of  three  years  thereafter,  pro- 
vided written  notice  of  such  intention  was 
given  at  least  three  months  prior  to  the  ex- 
piration of  said  lease,  but  that  the  said 
lessees  failed  to  notify  petitioner  of  the  de- 
sire to  renew  as  agreed,  and  on  September 
19,  1910,  notice  to  vacate  had  been  served 
upon  the  said  W.  E.  Nuhsen;  that  If  he 
wished  to  remain  in  possession,  he  might  do 
so,  beginning  November  1,  1019,  at  a  rental 
of  $2S0  per  month;  that  the  said  Nulsen 
refused  to  pay  the  additional  rental,  as  de- 
manded, and  also  refused  to  vacate  the 
premises  as  requested.  She  prayed  that  de- 
fendant be  condemned  to  deliver  the  property 
to  petitioner. 

Defendant  answered,  averring  that  said 
salt  had  been  improperly  brought  against 
him,  for  ttie  reason  that  he  was  not  the  own- 
er of  the  lease,  same  having  been  transferred 
shortly  after  It  was  glvoi  to  the  Central 
Oarage  Company,  Incorpwated,  a  corpora- 
tion, which  had  been  In  possession  ever  since 
to  the  knowledge  of  the  plaintiff.  Defradant 
further  averred  that  while  the  lease  had,  on 
its  face,  expired  on  May  31,  1910,  nottee  bad 


been  given  by  the  said  Central  Garage  Com- 
pany, Incorporated,  on  Mar(±  30, 1020,  of  the 
desire  to  renew  the  same  as  therein  stipo- 
lated ;  tbat  a  form  of  lease,  drawn  in  accord- 
ance with  the  terms  of  the  original,  was  <m 
November  1,  1919,  tendered  to  plaintiff,  to- 
gether with  notes  properly  signed,  but  that 
they  had  been  declined.-  Defendant  farther 
admitted  the  refusal  of  the  Central  Garage 
Company,  Incorporated,  to  vacate  said  build- 
ing, but  denied  that  It  had  refused  to  pay 
the  rent  stipulated  In  the  contract  of  lease. 
Defendant  averred  that  it  had  been  8tii»it 
lated  in  the  lease  of  June  4,  1917,  that,  in 
event  the  said  building  were  subleased,  the 
said  sublessee  should  automatically  become  a 
party  to  the  obligations  and  rights  there- 
under; that  said  Central  Garage  Company, 
Incorporated,  had  promptly  paid  the  rent 
with  Its  ohedcs,  which  had  been  accepted  by 
plaintiff  until  September,  1919,  when  she 
notified  defendant  and  the  said  Smith,  for- 
mer lessee,  at  a  demand  for  an  increased 
rental,  which  said  company  refused  to  pay  as 
aforesaid,  but  offered  to  execute  a  new  lease, 
which  It  Is  ready  and  willing  to  do  at  any 
time. 

Defendant  prayed  that  plaintiff's  demands 
be  rejected,  at  her  cost 

Defendant  later  pleaded  nonjoinder  of  par- 
ties defendant,  in  that  the  Central  Oarage 
Company,  Incorporated,  was  a  necessary  par- 
ty to  this  litigation,  and  prayed  the  dismissal 
of  plaintiff's  demands  accordingly. 

Thereupon  plaintiff  pleaded  estoppd,  based 
upon  the  contention  that  defendant  having  al- 
leged that  the  Central  Oarage  Company,  In- 
corporated, was  a  necessary  party  defendant, 
he  was  without  interest  to  claim  said  posses- 
sion or  any  right  or  interest  in  or  to  said 
property. 

There  was  Judgment  in  favor  ot  defendant, 
dismissing  plalntifTs  rule,  at  ber  cost  on  the 
ground  that  the  proceeding  should  have  been 
brought  against  the  Central  Oarage  Com- 
pany, the  party  in  possession,  who  by  the 
terms  of-  the  lease  bad  become  a  party  thoe- 
to,  with  all  of  the  rights  and  obligations  of 
an  MTlginal  lesse& 

Opinion. 
The  lease  under  which  the  relations  of  the 
parties,  giving  rise  to  Oils  summary  proceed- 
ing; were  establisbed,  contained  the  following 
somewhat  unusual  provision,  to  wit : 

"It  is  further  agreed  that  in  event  parties  of 
the  second  part  [the  lessees]  lease  or  sublet 
this  building  or  any  portion  thereof  for  garage 
purposes,  to  any  other  person,  persons,  firm, 
or  corporation,  then  such  person,  persons, 
firm  or  corporation  shall  automatically  become 
a  party  to  this  contract  and  shall  be  held  lia- 
ble, together  with  parties  of  the  second  part 
for  any  nnpaid  rent  that  might  be  due,  and 
shall  be  bound  by  all  the  conditions  of  this 
lease." 
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Thia  stipulation  did  not,  perbaps.  Impose 
any  greater  obligatloiis  or  give  any  greater 
rights  than  would  have  been  the  case  nnder 
an  ordinary  assignment  of  the  entire  lease, 
had  that  right  not  been  Interdicted  in  die 
contract  Itself;  bnt  it  waa  an  express  con- 
dition, attached  thereto,  that  the  transferee 
should  become  and  occupy  toward  the  lessor 
the  same  relation  as  an  original  tenant,  and, 
pretermitting  the  question  of  what  the  rights 
of  the  Central  Garage  Company,  Incorporat- 
ed, might  have  been,  without  It,  we  think 
that,  when  it  accepted  and  went  into  posses- 
sicKi  under  the  assignment  which  was  made 
by  Nulsen  and  Smith,  almOst  simultaneously 
with  the  execution  of  the  lease,  the  result 
was  to  place  It  in  the  same  position,  with  re- 
spect to  possession  and  proceedings  for  evic- 
tion, which  would  have  existed  as  to  Nulsen 
and  Smith,  had  the  assignment  not  been 
made.  Therefore,  while  the  obligation  or 
liability  of  Smith  and  Nulsen  still  remained, 
in  so  far  as  the  payment  of  the  rent  was  con- 
cerned, they  had  parted  with  all  Interest  In- 
dividually, and  especially  of  the  possession, 
and  the  Central  Oarage  Company,  Incorpo- 
rated, was  the  one  against  whom  this  pro- 
ceeding should  have  been  broui^t  Plaintiff 
la  not  seeking  to  collect  any  rent,  or  to  re- 
cover any  damages  for  the  lease's  violation, 
but  Is  seeking  to  avail  herself  solely  of  the 
summary  remedy  provided  by  the  statute  for 
obtaining  possession.  Nulsen  the  defendant, 
was  not  In  possession,  the  original  lease  had 
expired,  and  any  reconduction  or  rlj^ts  of 
renewal  Inured  to  the  corporation,  and.  In 
any  event.  It  was  the  party  to  be  pioceeded 
against  In  fact,  Nnlsen,  against  whom  alone 
this  suit  was  brought,  ceased  to  be  a  party  to 
the  lease  when  the  original  expired  on  May 
81,  1919.  Prudhomme  v.  Walmsley,  Man.'s 
Unrep.  Cas.  374;  ESster  y.  Plcou,  144  La. 
1052,  81  South.  710. 

For  the  reasons  assigned,  the  judgment  ap- 
pealed from  is  affirmed,  at  the  cost  of  the  ap- 
pelant 
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No.  23800. 

STATE  V.  FARRI8. 

(Supreme  Court  of  Louisiana.    June  80,  1920.) 

(Si/llabut  »y  EOUorial  Btaff.) 

I.  Criminal  law  <$=>  1092(15)— Presenting  co)i- 
les  of  bills  of  exceptions  to  oonnsei  for  state 
after  handing  UN  to  Jndge  held  snffleient.    ' 
Where  after  the  termination  of  a  murder 
prosecntion '  the  tdal  judge  hurriedly  left  for 
home,  pladDg  two  bills  of  exceptions  prepared 
by    defendant's    counsel    in    his    pocket    after 
markinK  them  filed,  and  thereafter  wrote  his 
per  curiam  on  them,  and  alleging  that  he  mail- 
ed them  back  to  the  derk,  that  copies  were 
furnished    state's    counsel   on   the    evening   of 


FAKRI8  631 

Bo.) 

the  same  day  that  the  bills  were  handed  to  the 
Judge  Aeld  sufficient,  although  It  is  ordinarily 
the  duty  of  counsel  to  submit  such  bills  to  the 
attorney  for  the  other  side  before  presenting 
them  to  the  court 

2.  Crimiaal  law  «s>l  192— Evidenee  on  remand 
held  to  show  that  objeotlen  had  bean  made 
to  remarks  of  dlstriot  attorney. 

Where,  in  a  murder  prosecution,  the  ques- 
tion arose  on  appeal  as  to  whether  objection 
had  been  made  to  certain  remarks  of  the  dis- 
trict attorney,  and  the  case  was  remanded  to 
determine  such  issue,  evidence  Tield  to  require 
a  finding  that  the  objection  had  in  fact  been 
made. 

3.  Criminal  law  «=9723 (3)— Remarks  of  dis- 
trict atteraay  In  murder  prosecution  held 
Improper. 

Remark  of  the  district  attorney  in  a  mur- 
der prosecution,  "If  yon  don't  hang  nnder  this 
evidence,  you  mi^^t  as  well  tear  down  the 
courthouse  in  De  Soto  parish,"  keltf  Improper. 

Appeal  from  Twelfth  Jndldal  District 
Court,  Parish  of  De  Soto;  John  H.  Boone, 
Judge. 

Lusdns  Farrls  was  convicted  of  mnrder, 
and  on  appeal  the  case  was  remanded  for 
the  purpose  of  taking  testimony.  Judgm(<nt 
annulled  and  set  aside,  and  case  remanded. 

See,  also,  88  South.  "TOl. 

Uverman  &  Pollo<±  and  S.  M.  Atkinson, 
all  of  Mansfield,  for  appellant 

A.  V.  Coco,  Atty.  QesL,  and  W.  M.  I^yles, 
Dlst  Atty.,  of  Leesvllle  (T.  S.  Walmsley,  ot 
New  Orleans,  of  counsel),  for  the  State. 

DAWKINS,  J.  This  case  was  remanded 
for  the  purpose  of  taking  testimony  in  or- 
der to  enable  this  court  to  determine  wheth- 
er or  not  objection  and  exception  bad  been 
made  to  certain  remarks  of  the  district  at- 
torney In  his  closing  argument  to  the  jury. 
This  has  been  done,  and  the  matter  Is  now 
before  us  for  consideration. 

The  minute  derk,  whose  duty  It  was  to 
keep  a  record  of  proceedings,  swears  most 
positively  that  the  objection  contended  for 
by  defendant  was  made,  and  that  he,  at  the 
request  of  counsel,  furnished  the  latter  with 
two  blank  subpoenas,  on  which  the  notation 
thereof  was  made  with  the  judge's  consent 
to  form  the  basis  of  the  disputed  bill;  th&t 
this  was  made  necessary  because  the  stenog- 
rapher was  called  for  and  could  not  be 
found;  that  the  bills  were  later  drawn  up 
by  counsel  for  defraidant  Including  the  on* 
In  question,  and  presented  to  the  court  just 
at  the  dose  or  adjournment  for  the  term, 
and  were  filed  and  taken  away  by  the  judge. 
Both  of  the  counsd  for  defendant,  with 
equal  poeltlveness,  swear  to  the  same  state 
of  facts.  One  of  the  deputy  sherUCs  also 
corroborates  these  witnesses,  to  the  extent 
of  saying  that  he  was  requested  to  call  or 
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look  for  the  stenographer  wbUe  the  district  | 
attorney  was  making  his  argument,  but  the 
stenographer  could  not  be  f  oimd. 

The  Judge  and  the  district  attorney  say 
with  equal  certainty  that,  while  the  remark 
in  question  was  made,  no  objection  was  urg- 
ed thereto  by  counsd  for  defendant  The 
judge  says  that  one  of  the  counsel  did  pass 
near  his  stand  and  remark  In  an  undertone 
that  the  counsel  for  the  state  was  "going 
pretty  strong,"  or  words  to  that  effect,  and 
that  he  (the  Judge)  expected  objection  to  be 
made,  but  was  Impressed  by  the  fact  that  it 
was  not  done.  Three  of  the  Jurors  were 
called  and  said  that  they  remembered  only 
one  objection  bdng  made  to  the  argumoit, 
and  the  sheriff  gave  similar  testimony. 

[1]  The  two  bills  were  timely  prepared  by 
counsel  for  defendant  and  handed  to  the 
Judge,  who,  because  of  the  fact  ttiat  the 
business  before  the  court  had  terminated 
sooner  than  expected,  was  in  the  act  of 
leaving  for  his  home  at  Many,  La.,  and  put 
the  same  in  his  pocket,  after  bting  marked 
filed,  and  took  them  away  with  him.  The 
judge  says  that  he  looked  them  over  that 
night  and  wrote  his  per  curiam  on  the  one 
now  in  dispute,  stating  that  no  objection 
had  been  made  to  the  remaifes  complained 
at,  and  mailed  both  back  to  the  clerk  the 
next  day  or  the  day  following;  while  the 
deputy  clerk  who  made  the  transcript  and 
both  counsel  for  defendant  swear  that  they 
were  not  received  at  Mansfield  for  practical- 
ly a  month,  and  Just  about  the  time  the 
transcript  had  to  be  forwarded  to  this  court 
for  filing.  The  district  attorney  says  that 
he  called  the  Judge  up  a  few  days  after 
court  had  adjourned  at  Mansfield,  for  the 
ptirpose  of  protesting  against  the  bUl  in 
question  because  he  contended  no  such  ob- 
jection had  been  made,  and  for  the  further 
reason  that  the  bills  had  not  been  submitted 
to  him  before  being  presented  to  the  court 
for  signing;  and  that  the  judge  Informed 
him  that  he  had  noted  the  fact  that  no  ob- 
jection had  been  made  in  his  per  curiam  to 
this  bill,  and  had  mailed  them  back  to  the 
clerk.  However,  during  the  evening  of  the 
same  day  that  the  bills  were  handed  to  the 
Judge,  copies  were  furnished  counsel  for  the 
state,  and,  in  view  of  the  hurried  departure 
of  ibe  court  and  other  circumstances  sur- 
rotmding  the  matter,  we  think  this  was  suf- 
ficient for  the  purposes  of  this  case,  al- 
though, ordinarily,  it  Is  the  duty  of  the 
counsel  to  submit  sndt  bills  to  the  attorney 
for  the  other  side  before  presenting  them  to 
the  court. 

We  are  confronted  with  a  very  unusual 
and  deplorable  sltuution,  due  mainly,  we 
think,    to   the  Irregular  manner  In  whldi 


these  exceptions  were  handled.  They  should 
have  been  disposed  of  by  approval  or  disap- 
proval of  the  court  at  the  time  tbey  woe 
presented,  or  the  court  should  have  inform- 
ed counsel  at  once  of  Its  nnwUIlngness  to 
approve  the  one  now  in  dispute.  The  wd^t 
of  the  evidence  is  In  favor  of  the  objection 
having  been  mada  Three  witnesses  swear 
positively  to  the  afllrmatlre,  wlille  the  tes- 
timony of  the  Judge  and  district  attorney  is 
of  a  strong  but  negative  diaracter.  The 
district  attorney's ;  attention  was  doubtless 
centered  upon  the  argument  which  he  was 
making,  and  it  is  possilde  that  the  objectitm 
could  have  been  made  and  he  not  have 
heard  or  remembered  it,  since  the  record 
shows  that  he  was  not  stopped  or  any  In- 
structions given  by  the  court  to  the  Jury  on 
the  occasion  of  either  this  or  the  otiier 
statement  complained  of  in  the  other  bill. 
The  same  conditions  existed  as  to  the  Ju- 
rors, who  do  not  say  positively  that  the  ob- 
jection was  not  made,  and  likewise  with  the 
sheriff,  and  who  say  that  it  could  have  been 
done  wltliout  th^  hearing  or  remembering 
the  fact 

[2]  In  view  of  all  the  evidence  and  cir- 
cumstances, we  are  constrained  to  hold  tliat 
the  objection  was  made,  and  that  the  de- 
fendant should  have  the  benefit  of  It  We 
suggest  that  in -future  all  objections  be  not- 
ed by  the  clerk  or  stenographer,  as  contem- 
plated by  the  statute,  and  that  in  this  way 
this  unfortunate  condition  may  be  avoided. 

[3]  The  remark  of  the  district  attorney, 
"If  you  don't  hang  under  this  evidence,  yon 
might  as  well  tear  down  the  courthouse  in 
De  Soto  parish,"  was  improper,  and,  in  ef- 
fect, meant  that  "If  you  do  not  convict,  yon 
have  no  regard  for  your  oattis  and  the  duty 
imposed  upon  you  by  the  law  as  Jurors  in 
criminal  cases,"  and  that  the  machinery  of 
the  courts  for  punishing  crime  would,  in 
that  event  be  useless  in  De  Soto  jtarish. 
The  counsel  for  the  state  has  not  the  right 
to  throw  the  force  of  such  an  appeal  into 
the  scale  against  an  accused,  but  should 
confine  himself  to  a  discussion  of  the  case 
as  presented,  with  such  reasonable  comment 
thereon  as  the  evidence  may  warrant  State 
r.  Blackman,  lOS  La.  121,  32  South.  334.  92 
Am.  St.  Rep.  377,  and  anthorlUea  therein 
cited. 

For  the  reasons  assigned,  the  verdict  and 
sentence  appealed  from  are  annulled  and 
set  aside,  and  this  case  Is  hereby  remanded 
to  the  lower  court  to  be  proceeded  with  ac- 
cording to  law. 

O'NIELL,  3„  concurs  In  the  result,  for 
the  reasons  given  in  the  opinion  heretofore 
handed  down  by  him.    83  South.  793. 
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CHADWICK  tt  al.  v.  STANDARD  OIL  CO. 
OF  LOUISIANA. 

(Supreme  Court  of  LoolHlanB.    Mky  81,  1920. 
Rebearinc  Denied  Jnne  30,  1920.) 

(BvUatiu  hv  editorial  Btag.) 

1.  Ceatraott  ^=>I75(I)  — One  usartlao  oo«- 
tract  did  aot  express  Inteotloa  has  burden  of 
proof. 

One  asserting  that  a  written  contract 
throncb  frand  or  error  did  not  exjHress  the  in- 
tention of  the  parties  lias  the  twrden  of  show- 
ing the  parties'  intention  by  other  erldence. 

2.  Mines  and  minerals  4=379(6)— Oil  laasa  held 
to  allow  renewal  for  Ave  years  aftsr  the  flrst 
yaar. 

Where  an  oil  lease,  for  which  the  lessee 
paid  |1,000,  dedared.  that  it  shonld  become 
mXL  and  roid  if  a  well  should  not  be  begun 
within  one  year,  etc.,  provided  that  the  les- 
see might  prevent  forfeiture  from  year  to 
year  for  fire  years  by  paying  stipulated  rent, 
the  lessee  was  entitled  to  prevent  forfeiture 
for  five  years  after  the  first  year  during  which 
it  was  to  commence  a  well,  as  it  was  not  re- 
quired to  do  or  pay  anything  during  the  first 
year. 

Appeal  from  First  Judicial  IMstrlct  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  F.  B.  Oiadwlck  and  others 
against  the  Standard  Oil  Company  of  Louisi- 
ana. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed.. 

J.  C  Pugh,  of  Shreveport,  for  appelant 
W.  P.  Hall,  of  Shreveport,  for  appellees. 

(^NIELL,  J.  l%e  question  presmted  in 
this  case  dqiends  upon  an  interpretation  of 
the  following  clause  in  a  contract  of  lease 
for  mineral  oil  and  gas,  viz.: 

*^o  have  and  to  hold  the  above-described 
premises,  unto  the  said  party  of  the  second  part 
[the  lessee],  its  successors  and  assigns,  on 
the  following  conditions:  In  case  operations 
for  the  drilling  of  a  well  for  oil  or  gss  is  not 
commenced  and  prosecuted  with  due  diligence 
within  one  year  from  this  date,  then  this  grant 
shall  immediately  become  null  and  void  as  to 
both  parties;  provided,  that  second  party  may 
prevent  such  forfeiture  from  year  to  year  for 
five  years,  by  paying  to  the  first  party  [the  les- 
sors] the  sum  of  $340  per  year  until  such  well 
is  commenced;  and  it  is  agreed  that  the  com- 
pletion of  a  well  shall  operate  as  full  liquida- 
tion of  all  rentals  under  this  provision  during 
the  remainder  of  the  term  of  this  lease,  whidi 
payment  can  be  made  direct  to  first  parties." 


The  question  is  wheOi^  the  five  years,  that 
Is,  the  term  for  which  the  lessee  might  pre- 
vent a  forfeiture  of  the  lease,  owunenced 
at  the  expiration  of  the  year  in  which  the 
lessee  was  bound  to  commence  drilling  op- 


iti  so.) 

eratlons  to  preroit  a  forCdtoze,  or  Induded 
the  year  In  which  the  lessee  was  primarily 
bound  to  commence  drilling  operations. 

The  lessee  paid,  as  a  consideration  for  the 
lease,  $1,000  In  cash,  at  the  time  of  signing 
the  contract ;  that  is,  on  the  25th  of  January, 
1911.  Drilling  <q;>erations  were  not  commenc- 
ed within  the  first,  second,  third,  fourth,  or 
fifth  year  firom  or  after  the  date  of  the  con- 
tract ;  but  the  lessee  paid,  before  the  expira- 
tion of  each  year,  the  stipulated  rental  of 
$340,  and  thereby  prevented  a  forfeiture  of 
the  leasa  The  lessors  declined  to  accept  the 
$340  as  rantal  for  the  81x01  year,  ending  on 
Oie  25th  of  January,  1916;  and,  on  the  26tb 
of  January,  1916,  served  written  notice  upon 
the  lessee  that  the  lease  had  expired,  ac- 
cording to  its  terms.  The  lessee  insisted  that 
the  terms  of  the  lease  gave  the  right  to  pre- 
vent a  forfeiture  for  another  year.  The 
lessors  instituted  this  suit  on  the  14th  of 
February,  1917;  that  is,  after  the  sixth  year 
from  the  date  of  the  contract  bad  expired. 
Alleging  that  the  claim  of  the  Standard  Oil 
(^mpany  had  caused  than  a  loss  of  $3,400  by 
preventing  their  making  another  lease  of  the 
land  for  the  year  commencing  on  January 
25,  1916,  plalntlfls  prayed  for  a  Judgment  for 
that  sum ;  and,  in  the  altematlTe,  they  pray- 
ed, that,  if  the  court  should  find  that  the  les- 
see was  eititled,  by  paying  the  $340,  to  main- 
tain the  lease  in  force  for  the  year  commenc- 
ing on  January  25, 1916,  then  plaintiffs  should 
have  Judgment  for  the  $340  rental  for  that 
year. 

The  district  Judge  construed  the  contract 
to  mean  that  tfaa  term  of  five  years,  for 
which  the  lessee  was  permitted  to  prevent 
a  forfeiture  of  the  lease,  commenced  at  the 
expiration  of  the  year  in  which  the  lessee 
was  primarily  bound  to  commence  drilling 
operations.  The  court  therefore  rejected 
plaintiffs'  demand  for  $3,400,  and  gave  Judg- 
ment for  the  alternative  demand,  for  $340, 
with  legal  Interest  from  the  26th  of  January, 
1916.  The  defendant  has  appealed ;  and  the 
plaintiffs,  answering  the  appeal,  pray  that  the 
Judgment  be  amended  by  increasing  the 
amount  to  $3,400. 

(1, 21  The  main  argument  in  the  brief  of 
oounsd  for  appellees  is  founded  upon  the 
statement  that  It  was  not  the  custom,  and 
was  not  the  intention  of  the  lessors  In  this 
instance,  to  make  a  lease  for  one  year  and 
allow  the  lessee  the  privilege  of  continuing 
the  lease  five  years  longer,  by  paying  the 
rental  stipulated  In  the  contract  Mo  evi- 
dence whatever  was  offered  In  support  of 
that  contention.  If  the  contract  was  ambigu- 
ous In  that  respect,  or  if,  by  error  or  fraud, 
it  did  not  express  the  Intention  of  the  lessors, 
the  burden  was  upon  them  to  show  the  fact 
by  other  evidence.  No  such  evidence  waa 
offered.  On  the  contrary,  all  of  the  evidence 
offered  by  plaintiffs,  as  far  as  It  relates  to 
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tbe  qnestloD  at  Issue,  Indicates  that  tbe  les- 
sors knew  that  the  contract  might  1>e  inter- 
preted as  It  was  Interpreted  by  the  lessee. 
For  example,  plalntlfls  tntrodnced  In  evl- 
drace  the  notice  which  they  had  served  on 
the  lessee,  dated  the  26th  of  January,  1918, 
in  whldk  they  said: 

"Tou  are  hereby  notified  that  the  oil  and  gas 
lease  contract  made  in  yoar  favor,  of  date  Jan. 
2S,  1911,  for  the  foUowing  land  lying  in  Cad- 
do, to  wit,  •  •  •  has  expired  according  to 
its  termi,  and  tbe  lessors  \riU  not  receive  any 
farther  payment  for  the  renewal  or  for  the  con- 
tinuation of  the  same,  as  the  time  for  each  jiay- 
menta  has  already  expired." 

Mr.  F.  R.  Chadwick,  the  one  of  the  lessors 
who  bad  charge  of  this  matter,  and  the  only 
one  who  testified  in  the  case,  admitted  that 
certain  parties,  with  whom  he  and  his  co- 
owners  had  signed  an  agreement,  dated  May 
23,  1916,  to  lease  290  acres  of  the  land  in 
question,  examined  the  records,  and  came  to 
the  conclusion  that  tbe  Standard  Oil  Com- 
pany's lease,  or  right  of  renewal,  would  be 
in  force  nntll  the  25th  of  January,  1917. 
Mr.  Chadwick  testified  as  follows,  with  ref- 
erence to  his  contract  dated  the  23d  of  May, 
1916,  to  lease  the  land  for  that  year,  viz.: 

"I  contracted  with  Kinnebrew  and  Batcliffe 
to  take  290  acres  at  $10  per  acre,  for  four 
months,  but  we  never  got  any  further  than 
signing  up  the  contract.  They  got  to  looking 
up  the  title,  and  found  that  the  Standard  Oil 
Company  had  a  lease  on  it" 

The  lessors  In  this  case  admitted  that  the 
rental  of  $340  was  payable  in  advance ;  that 
is,  payable  on  or  before  the  25th  of  January, 
1912,  to  prevent  a  forfeiture  at  the  end  of 
the  first  year,  and  payable  on  or  before  the 
25th  of  January,  1913,  to  prevent  a  forfeiture 
at  the  end  of  the  second  year,  etc.  Our 
opinion  la  that  the  precise  language  of  the 
clause  in  question  meant  that  the  term  of 
Ave  years,  during  wtaidi  the  lessee  was  al- 
lowed to  prevent  a  forfeiture,  "from  year  to 
year,"  by  paying  $340  rental  In  advance, 
CMnmenced  at  tbe  expiration  of  tbe  first 
year,  for  which  the  lessee  bad  already  paid 
a  cash  consideration  of  $1,000.  The  lessee 
was  not  required  to  do  or  pay  anything  to 
prevent  a  forfeiture  during  tbe  year  com- 
mencing on  the  25th  of  January,  1911.  It 
would  therefore  be  contrary  to  the  plain  and 
ordinary  meaning  of  the  language,  to  con- 
strue the  clause  to  mean  that  the  term  of 
five  years,  for  which  tbe  lessee  bad  the  right 
to  continue  the  lease  in  force  by  paying  $340 
In  advance  of  each  of  said  five  years,  includ- 
ed the  year  for  which  the  lessee  had  already 
paid  a  consideration  of  $1,000.  Our  conclu- 
sion is  that  the  Judgment  appealed  from  is 
correct. 

The  judgment  is  afilrmed,  at  appellant's 
cost. 


(No.  23918^.) 

la  re  AZTEC  LAND  CO,  LIuKsd. 

In  re  DUPUY  et  al. 

(Supreme  Court  of  Louisiana.     May  31.  1920. 
Rehearing  Denied  June  30,  1920.) 

(8i/ttahu$  ly  Editorial  Staff.) 

1.  Conrts  «s»487(l)-.Affldavlt  that  afpsal  let 
brought  for  delay  aot  applicable  to  mm 
traaoferred  In  1919. 

A  case  transferred  \)t  tbe  Supreme  Cooit 
to  the  Court  of  AppMl  in  1910  held  not  to  re- 
quire an  affidavit  that  the  appeal  had  not  bees 
brought  for  the  purpose  of  delay  under  Acti 
1904,  No.  66,  as  amended  by  Acta  1912,  No.  10. 

2.  Constitutional  law  «=3l06— Statnteo  allow. 
ing  graoe  and  delay  for  appeal  may  bo  altered. 

Statute  allowing  days  of  grace  and  ddsj 
for  appeal  being  mere  legislative  enactmenti, 
may  be  altered  or  changed  t>y  the  Legislatar*  u 
will.    ■ 

3.  Appeal  and  error  «=> 1 226— Sureties  as  ap- 
peal held  bound,  whore  oase  traosforred  to 
Court  of  Appeal. 

Since  Acts  1904,  No.  56,  as  amended  bj 
Acts  1912,  No.  19,  providing  that  conrto  t» 
whidi  causes  shall  have  been  transferred  win 
proceed  with  them  in  the  aame  manner  as  if 
the  case  had  been  originally  appealed  to  tbe 
proper  court,  gives  the  same  effect  to  judg- 
ments rendered  after  transfer  as  they  would 
have  liad  if  the  case  bad  been  appealed  to  such 
court  or  courts  in  the  first  instance,  sureties 
on  an  appeal  bond,  requiring  prosecution  of 
appeal  and  satisfaction  of  any  judgment  ten- 
dered against  thfita,  will  be  bound,  where  ■ 
cause  after  appeal  to  tbe  Supreme  Court  haa 
been  transferred  by  it  to  the  Court  of  AppeaL 

4.  Olanilaaal  and  nonsait  «5360(l)— StatnlB  t» 
to  failure  to  proseouto  for  livo  years  not  >p- 
plioable  where  aew  suit  tied. 

Under  AcU  1898,  No.  107,  authorising  dis- 
missal of  a  suit  for  failure  to  prosecute  for  5 
years,  held  not  applicable  to  a  petition  for  in- 
junction originally  filed  in  1904,  where  no  ac- 
tion' looking  to  its  prosecution  had  been  taken 
since  1905,  and  a  new  petition  for  injnnctioa 
was  filed  in  1915  with  the  same  number;  nch 
new  petition  constituting  the  commencemeDt 
of  a  new  suit. 

5.  Adverse  posseoolon  «=a45— Proneriptlon;  U- 
tte  by  presoriptlon  owinot  be  aoquired  wkars 
suit  peoding. 

Title  by  prescription  onder  the  10-year  stat- 
ute cannot  be  perfected  where  a  suit  is  pending 
for  possession  by  an  adverse  cdaimant. 

6.  Taxation  «=9764(l)--De8criptioa  la  taxdtid 
Insufflcient  to  Identify  land  held  voM. 

Where  it  is  impossible  to.  identify  the  land 
from  a  description  in  a  tax  deed,  aocb  deed 
conveys  notbiiKg. 

Proceedings  by  tbe  Aztec  Land  Coaq^any, 
Limited,  for  oonflrmation  of  title  to  oartaia 


«E»For  other  cases  ■••  (woe  topic  and  KJST-NUUBBB  Is  all  Ker-Nomberad  Qlcests  sad  latum 


Digitized  by 


Goog-Ie 


I*.) 


IN  KE  AZTBO  I^AND  00. 
(11  B&) 


636 


lands  sold  tor  tazea^  vlieteln  Jdm  V.  DiqHqr 
and  others  petition  for  injunctko  to  roatraln 
tbe  aheriff  from  {daoing  petitioner  In  poase*- 
slon.  Judgment  for  John  F.  Dnpuy  was  re- 
versed, and  apon  Ills  deatb  Mrs.  A.  Dupuy 
and  others,  his  widow  and  heirs,  apply  for 
certiorari  and  writ  of  review.  Reversed  and 
rendered. 

See,  also,  144  La.  889,  81  South.  382. 

Charles  Lonqne,  of  New  Orleans,  for  appli- 
cant. 

W,  W.  Wall,  of  New  Orleans,  for  respond- 
ent. 

DAWKINS,  J.  On  May  24, 1004,  the  Aztec 
Land  Company,  Limited,  filed  in  the  civil  dis- 
trict coart  for  the  parish  of  Orleans  a  pro- 
ceeding, praying  for  the  confirmation  of  its 
title,  and  that  it  be  sent  into  possession  of 
pr(9erty  described  as  follows: 

"Four  certain  lots  of  gronnd  and  improre- 
ments  thereon,  in  tbe  Second  district  of  the 
city  cf  New  Orleans,  La.,  in  square  No.  469, 
bonnded  by  Bayou  St.  John,  Dumaine,  St. 
Philip  and  Genois  streets;  said  lots  measure  121 
feet  front  on  Bayon  St.  John  by  ISO  feet  in 
depth.    •    •    •» 

It  alleged  that  .it  bad  acquired  said  prop- 
erty from  the  state  auditor  on  October  20, 
1902,  under  and  by  virtue  of  the  provisions 
of  Act  No.  80  of  1888,  as  ftmended  by  Act  126 
of  1896,  providing  for  the  sale  of  property 
forfeited  to  the  state  for  taxes. 

June  14,  1904,  John  F.  thipuy  filed  a  petl- 
tlcMi  for  injunction  to  restrain  the  sherUF 
from  placing  the  said  company  in  possession 
of  certain  property  of  which  he  claimed  tbe 
possession,  and  in  which  he  alleged  that  he 
was  not  in  possession  of  any  such  lots  as 
those  dalmed  by  plaintiff;  that  be  did  not 
poeaesB  any  property  in  any  square  bounded 
by  the  streets  mentioned ;  that  there  was  no 
such  square,  and  no  such  streets  as  St  Philip 
and  Genois  streets  In  the  locality  of  the 
proi)erty  wbich  he  possessed;  and  that  he 
knew  of  no  property  assessed  in  the  name 
of  Bobert  Simon.  He  further  alleged  that  be 
was  In  possession  of  and  owned  property  de- 
scribed as  follows: 

*****  A  certain  piece  of  property  front- 
ing on  Bayon  St  John  on  the  northwest  bank 
adjoining  tbe  property  of  Mr.  Arthur  Blanc 
and  measuring  119  feet  on  said  bayou,  170  feet 
in  depth  on  the  side  nearest  the  property  of 
Arthur  Blanc  and  160  feet,  more  or  less  in 
depth  on  the  other  side,  said  piece  of  property 
formtng  a  perfect  triani^e." 

Dnpuy  further  alleged  as  follows: 

"Your  petitioner  now  avers  that  if  for  any 
reason,  which  he  does  not  at  present  aacertain, 
it  should  be  decided  that  the  property  of  peti- 
tioner, wbich  he  has  above  described,  is  the 
same  as  that  claimed  by  plaintiff,  then  the 
same  does  not  belong  to  the  iflaintiff,  for  the 
reasons  that  tbe  state  of  Louisiana  never  had  a 
title  to  it  none  of  the  formalities  prescribed  by. 


law  having  been  foUnied  in  the  seisare  notice 
and  advertisement  and  sale  to  the  state  by  the 
tax  collector,  in  1885,  and  for  the  further  rea- 
son that  said  property  was  sold  by  the  tax 
collector  on  the  12th  day  of  May,  1897,  and 
adjudicated  to  L.  W.  Hammond,  whose  title  is 
still  of  record.  Petitioner  now  annexes  the  no- 
tice of  seizure,  and  a  plan  of  the  property 
owned  by  petmoner." 

And  be  prayed  that  the  sheriff  be  eojoined 
from  seizing  and  taking  itossession  of  the 
property  described  above  aa  being  owned  and 
possessed  by  blm,  the  said  Dnpuy. 

In  answer  to  tbe  suit  for  injunction,  tbe 
defendant  therein,  Astec  Land  Company,  Lim- 
ited, alleged  its  purcfaaae  from  the  auditor 
of  the  property  deacrlbed  In  its  petition  Cor 
cooflrmation  of  title  above  set  out;  and  that 
the  same  bad  been  sold  to  One  state  for  the 
dellnqueat  taxes  of  the  year  1882,  assessed  in 
tbe  name  of  Bobert  Simcm,  on  January  21, 
188S;  that  the  said  property  bad  prevtoualy 
been  forfeited  to  tbe  state  for  tbe  unpaid  tax- 
es of  the  years  1871  to  1877,  indnslve,  and 
bad  never  been  redeemed.  Defendant  fur- 
ther averred  as  follows: 

'*That  respondent  and  its  author  in  title 
have  had  possession  of  said  property  for  80 
years,  under  and  by  vlrtne  of  said  tax  sale  and 
forfeitorea;  that  ita  title  thereto  has  been 
quieted  hy  tbe  prescription  of  3  years,  as  pro- 
vided in  article  233  of  the  state  Constitntion 
of  1898;  and  that  respondent  pleads  said  pre- 
scription in  bar  of  tUs  action." 

Respondent  prayed  tbat  tbe  suit  for  In- 
junction be  dismissed  at  the  cost  of  tbe  said 
plaintiff. 

Thereafter,  on  February  8,  190S,  John  F. 
Dnpuy  filed  an  amended  petition  in  said  suit 
to  enjoin  the  Aztec  Land  Company  from  be- 
ing i^aced  in  possession  of  the  property,  in 
which  be  alleged  that  at  the  time  of  bis  pur- 
chase be  had  taken  xjoesession  of  a  triangular 
piece  of  property  having  a  greater  length  od 
two  Bides,  and  a  smaller  amount  on  the  other 
line,  than  described  "in  petitioner's  sale"; 
that  the  ptop&ety  was  at  the  time  inclosed 
with  fences,  and  taken  poesessltm  of  by  blm 
in  its  entirety,  and  that  be  bad  been  in  the 
continuous,  uninterrupted,  peaceable,  public, 
and  unequivocal  possession  thereof  since  his 
purchase  on  April  80,  1900 ;  that  his  vendors, 
Robert  Simeon  and  bis  heirs  bad  been  in  the 
same  "qualified  possession"  since  tbe  8tb  of 
September,  1809.  Be  further  attacked  the 
sale  by  tbe  auditor  to  the  Aztec  Land  Com- 
pany, Limited,  on  tbe  following  grounds  to 
wit: 

First.  That  the  auditor  was  without  power 
to  sell  the  said  property  without  readvertis- 
Ing  it  under  the  Act  No.  80  of  1888,  and 
whicb  was  not  done. 

Second.  That  it  waa  the  duty  of  the  audi- 
tor, if  be  had  tbe  authority  to  make  said  sale^ 
to  have  sold  It  to  any  person  offering  to  pay 
the  price  fixed  by  tbe  Legislature,  and  tbat  to 
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protect  himself  against  possible  dispute  or 
litigation,  lie  (Dupuy)  had,  on  December  18, 
1899,  deposited  with  John  Brewster  the  sum 
of  $44.13,  for  the  purchase  of  said  property, 
and  on  the  14th  of  February,  1900,  said  Brews- 
ter had  returned  the  same,  because  no  deed 
could  be  obtained  from  the  auditor ;  and  that 
previous  to  said  deposit  he  had  agreed  to  pur- 
chase said  property  from  the  heirs  of  Robert 
Simeon  and  wife.  He  prayed  that  the  injunc- 
tion be  perpetuated  against  the  disturbance  of 
his  i)OS8es8lon  of  the  property  claimed  by  him. 

The  Aztec  Land  Company,  Iiimited,  filed  a 
plea  of  estoppel  and  exertion  of  no  cause  of 
action  to  the  original  and  amended  petitions. 
The  plea  of  estoppel  did  not  set  forth  the 
grounds  upon  which  it  was  founded,  6ut  the 
minutes  of  the  court  of  date  May  24,  1906, 
show  that  both  it  and  the  exception  4^  no 
cause  of  action  were  oyermled.  May  26, 
1906,  default  was  entered  on  the  petition  for 
injunction,  and  again  on  October  25th  of  the 
same  year  another  default  was  entered. 
Thereafter  there  are  minute  entries  of  Octo- 
ber 26,  1905,  showing  that  the  case  was  con- 
tinued to  Norember  8,  1906,  and  on  Novem- 
ber 8th  the  case  was  "continued  indefinitely." 
There  appears  In  the  record  as  filed  on  Oct»- 
ber  27, 1905,  a  motion  to  set  aside  the  default 
on  the  ground  that  the  exertions  above  men- 
tioned had  never  been  tried  or  otherwise  dis- 
posed of.  We  find  nothing  showing  dispo- 
sition of  this  motion,  but  the  next  minute 
entry  Is  of  date  April  7, 191(S,  and  shows  that 
the  case  was  continued  for  argument.  How- 
ever, there  appears  in  the  record  a  motion 
and  Judgment  dated  October  10, 1912,  dismiss- 
ing the  injunction  suit  of  John  F.  Dupuy  for 
want  of  prosecution  for  more  than  five  years. 

On  January  15,  1916,  John  F.  Dupuy  ap- 
peared and  filed  a  petition  bearing  the  same 
number  as  the  original  suit,  in  which  he  al- 
leged that  an  injunction  had  been  obtained 
as  above  set  forth,  and  that  the  case  had  been 
partially  tried,  but  no  Judgment  had  been 
roidered  oit  the  merits;  that  the  attorney 
for  the  Aztec  Ijand  Ckmipany,  Ldmited,  had 
filed  a  motion  to  dismiss  said  suit  on  the 
grotmd  that  it  had  been  abandoned  under  (he 
6-7ear  prescriptive  period,  and  that  Judgment 
was  rendered  <m  the  same  day,  October  10, 
1912,  decreeing  the  suit  to  have  been  aban- 
doned, and  which  it  was  alleged  was  null  on 
account  of  having  been  rendered  during  va- 
cation; that  the  prescription  of  5  years  did 
not  apply  to  said  cause  for  the  reason  that 
the  Injunction  proceeding  was  merely  an  an- 
swer to  the  actl<Hi  for  possession  by  the  Aztec 
Lend  Company,  Limited ;  that  petitioner  has 
continued  in  possession,  and  that  prescription 
on  that  account  has  been  Interrupted.  The 
second  petition  for  injunction  otherwise  set 
up  the  same  grounds  of  attack  upon  the  title 
of  the  said  company  as  contained  in  the  orig- 
inal. The  prayer  was  for  a  writ  of  injunc- 
tion Oat  the  Judgment  rendered  <m  the  lOtb 


day  of  October,  1912,  be  annulled,  and  "that 
the  title  of  the  state  of  Lonlslana  to  the  prof^- 
erty  owned  Xv  petitioner  be  set  aside  and  an- 
nulled." 

In  answer  to  the  petition  Just  referred  to,. 
the  Aztec  Land  Company  averred  the  regular- 
ity and  validity  of  the  Judgment  of  date  Octo- 
ber 10,  1912,  and  pleaded  the  same  as  re» 
adjudicata  to  the  demands  of  Dupuy,  and  in 
all  other  respects  adopted  the  same  defenses 
as  were  urged  to  the  first  petldoo  for  Injunc- 
tion. 

On  January  6,  1916,  Dupuy  filed  an  amend- 
ed petition.  In  which  he  alleged  that  on  th& 
24th  day  of  May,  1904,  Judgment  had  beea 
rendered,  ordering  a  writ  of  seizure  and  pos- 
session to  issue  against  petitioner;  that  the- 
same  had  been  enjoined  on  June  14,  1904; 
that  by  ex  parte  motion  of  date  October  10. 
1912,  Judgment  had  been  entered,  dismissing 
said  Injunction  as  abandoned;  that  on  the 
24th  day  of  May,  1914,  10  years  had  elapsed 
since  the  rendition  of  the  said  Judgment  of 
possession,  and  i>etltloner  pleaded  the  pre- 
scription of  10  years,  for  the  reason  that  the 
same  had  not  been  revived.  He  further  al- 
leged that,  in  addition  to  being  a  defendant 
in  possession,  he  was  a  taxpayer  in  the  dtar 
of  New  Orleans,  and  that  if  the  title  execut- 
ed by  the  state  auditor  in  violation  of  Act  No. 
126  of  1896  were  maintained.  Htm  dty  woold 
lose  her  taxes  upon  the  property  sought  to  be 
recovered  herein,  and  that  petitioner  was  en- 
titled to  set  up  the  nullity  of  tbe  deed  made 
by  the  state  auditor  to  the  land  company,  as 
in  vl<dation  of  said  act  He  prayed  that  fbe 
prescription  of  10  years  he  sustained,  and 
that  the  land  company's  title  be  dedaied  inU 
and  void. 

The  case  was  finally  tried,  and  on  Marcb  1, 
1916,  there  was  Judgmoit  in  the  district  conrt 
in  favor  of  John  F.  Dupuy,  declaring  void 
the  ex  parte  Judgment  of  October  10,  1012, 
perpetuating  the  injunction,  and  recaQlne  tb» 
order  of  possession  in  favor  of  Aztec  Land 
Company,  Limited,  and  declaring  null  and 
void  the  auditor's  deed  of  October  20, 1902,  In 
80  far  as  the  property  owned  and  possessed 
by  Dupuy  was  concerned,  and  describing  It  as 
set  out  in  his  petition  for  injunction. 

The  case  was  appealed  to  this  court,  and, 
on  March  81,  1919,  it  was  by  us  transferred 
to  the  Court  of  Appeal  for  the  parish  of  Or- 
leans. The  Court  of  Appeal  reversed  tbe 
Judgment  of  the  district  court,  dismissed  Que 
injunction,  and  gave  Judgment  quletlnK  tbe 
defendant,  Aztec  Land  Company,  Limited.  In 
its  title  under  the  purchase  from  the  auditor 
in  1902. 

John  F.  Dupuy  having  died  In  the  mean- 
time, his  widow  and  heirs  applied  to  tbis 
court  for  certiorari  and  writ  of  review,  tbe 
case  was  ordered  up,  and  is  now  before  ns  for 
determination. 

We  can  hardly  imagine  a  more  confaaed 
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and  oonfofllng  cue  than  fliat  dladoeed  by  the 
meoxi  as  outlined  above. 

On  the  Motion  to  Dlsmlaa  the  Appeal  be- 
fore the  Ooort  of  Appeal. 

After  the  record  had  been  transferred  by 
UB  to  the  Conrt  of  Appeal,  appellee,  plaintiff 
In  injunction,  moved  to  dismiss  the  appeal 
there  on  four  grounds,  to  wit: 

First,  because  no  affidavit  had  been  made 
by  the  appellant  before  the  transfer  by  the 
Supreme  Court,  nor  since; 

Second,  that  no  days  of  grace  are  allowed 
for  the  transfer; 

Third,  that  the  Supreme  Court  was  without 
Jurisdiction  to  make  the  transfer ;  and. 

Fourth,  that  there  ia  no  surety  on  the  ap- 
jieal  bond  to  respond  to  a  judgment  rendered 
by  the  Court  of  Appeal. 

[1]  On  the  ^rst  point.  It  is  sufficient  to  say 
that.  Inasmuch  as  this  case  was  transferred 
by  us  to  the  Court  of  Appeal  in  1919,  the  affl< 
davit  provided  in  Act  No.  56  of  1904  was  no 
longer  required,  for  the  reason  that  Act  No. 
19  of  1912,  amending  and  re-enacting  said 
Act  of  1904,  omitted  the  proviso  that  the  ap- 
pellant should  make  an  affidavit  to  the  effect 
that  the  appeal  had  not  been  brought  here 
for  the  purposes  of  delay,  and  therefore  inust 
have  intended  to  dispense  with  that  requlre- 
m«it.  De  Bmeys  v.  Bums  et  aL,  144  La. 
707,  81  South.  259. 

(21  As  to  the  days  of  grace  and  ddays  for 
appeal,  it  Is  sufficient  to  say  that  the  provi- 
sions of  law  governing  these  matters  are  mere 
legislative  enactments,  and  the  Legislature 
may  alter  or  change  them  at  will.  Having 
passed  the  statutes  referred  to,  without  pro- 
viding any  delays,  it  must  have  intended  that 
such  matters  tdiould  be  handled  with  only 
such  dispatch  and  In  such  manner  as  the  or- 
derly process  of  the  courts  would  permit,  and 
that  any  unusual  delay  might  be  averted  by 
IHvper  application  to  the  court  ordering  the 
transfer.  The  statutes  in  question  do  not  ap- 
pear to  contemplate  any  action  on  the  part 
of  the  appellant  in  perfecting  the  transfer, 
but  seem  to  imply  that  it  shall  be  done  by  or- 
der of  the  court  thropgh  its  ministerial  offi- 
cers. 

On  the  question  of  the  power  of  the  Legis- 
lature to  enact  such  statutes,  a  careful  read- 
ing thereof  will  disclose  that  they  In  no  wise 
seek  to  tncreaae  or  diminish  the  Jurisdiction 
of  the  court  or  courts  empowered  to  make  the 
transfer,  but  merely  provide  a  fair  and  Just 
mode  of  handling  cases  on  appeal,  when  ft 
appears  that  the  court  to  which  the  case  Is 
taken  is  without  Jurisdiction  to  pass  upon  the 
Issues  involved.  The  only  Judgment  that  the 
court  renders  In  such  drcnmstances,  in  the 
sense  of  exercising  its  Judicial  powers  under 
the  Constitution,  is  to  decide  the  question  of 
its  Jurisdiction;  and,  when  this  is  done,  the 
law  itself  has  the  effect  merely  of  transfer- 
ring the  record,  upon  the  issues  to  be  deter- 


mined, to  the  court  whkh,  under  the  Consti- 
tution, has  the  power  to  decide  them. 

[3]  As  to  the  last  point,  that  there  is  no 
surety  on  the  appeal  bond  to  respond  to  a 
Judgment  rendered  by  the  Court  of  Ai^al,  it 
is  proper  to  say,  in  the  first  place,  that  bonds 
of  appeal  are  not  given  or  worded  so  as  to 
have  the  principal  and  surety  respond  to  the 
Judgment  of  any  particular  court,  but  the  con- 
dition is  that  they  "sliall  prosecute"  their 
"appeal  and  satisfy  whatever  Judgment  may 
be  rendered  against"  them;  and,  in  the  sec- 
ond place,  the  Act  No.  66  of  1904,  as  amended 
by  No.  19  of  1912,  provides  that  the  "court 
to  which  said  cause  shall  have  been  trans- 
ferred will  proceed  with  the  same  in  the  same 
manner  as  if  said  case  had  been  originally 
appealed  to  the  proper  court."  The  Code  of 
Practice  fixes  the  liability  of  the  surety  on 
the  appeal  bond,  and  the  law  Just  referred  to 
gives  the  same  effect  to  Judgments  rendered 
after  a  transfer  as  they  would  have  had  If 
the  case  had  been  appealed  to  such  court  or 
courts  in  the  first  instance. 

On  the  Merits. 

[4]  In  Its  first  (vlnioD,  the  Court  of  Appeal 
held  that  the  plaintiff  in  Injunction,  Dupuy^ 
had  abandoned  his  suit  for  Injunction,  and 
dismissed  the  same  for  failure  to  prosecute 
it  for  6  years  under  Act  107  of  1898,  but  on 
rehearing  this  finding  was  set  aside,  and  the 
cause  was  decided  in  favor  of  the  Aztec  Land 
Company,  Limited,  on  the  merits,  and  sus- 
taining the  sufficiency  of  the  descrlptlMi  In 
the  deed  to  it  by  the.  auditor.  We  think  the 
conclusion  that  the  act  In  question  was  not 
applicable  to  the  present  case  was  imdoubt- 
edly  correct,  for  the  reason  that,  while  the 
original  petition  for  injunction  had  been  filed 
in  1904,  and  no  action  looking  to  its  prosecu- 
tion had  been  taken  since  1905,  the  subse- 
quent filhig,  In  1915,  of  a  new  petition  for  In- 
junction, although  bearing  the  same  number, 
seeking  to  restrain  the  execution  of  the  ex 
parte  order  or  decree  for  possession,  can  be 
considered  in  no  other  light  than  a  new  pro- 
ceeding unaffected  by  what  had  gone  before. 
Then,  too,  it  is  doubtful  whether,  in  a  case 
where,  as  In  the  present,  a  party  Is  sought 
to  be  dispossessed,  and  the  necessity  for  ag- 
gressive action  is  upon  the  one  seeking  to  ac- 
complish that  purpose,  he  who  is  so  proceed- 
ed against  should  be  compiled  to  take  the  ag- 
gressive side  of  the  matter;  as  to  him,  all 
that  is  desired  is  accomplished  by  the  issu- 
ance of  the  writ,  and  the  "next  move,"  so  to 
speak,  rests  with  the  plaintiff  in  the  pro- 
ceeding for  possession. 

We  think  Dupuy  and  his  h^rs  were  and 
are  without  right  or  interest  to  attack  the 
sale  by  the  auditor  to  the  Aztec  Land  Com- 
pany, Limited,  save  and  except  to  the  extoit 
that  they  may  be  able  to  establish  the  In- 
validity of  the  tax  title  by  which  the  state  ac- 
quired from  Bobert  Simon,  or  Simeon;   tor. 
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If  it,  tbe  state  had  a  good  title,  those  from 
whom  Dupuy  purchased  after  the  forfeiture 
for  taxes  had  no  Interest  to  convey,  and  the 
state  alone  would  have  the  right  to  question 
the  sale  to  the  laud  company,  if  the  latter 
transfer  were  annulled,  and  the  tax  forfei- 
ture was  valid,  the  result  would  be  merely 
to  place  the  property  back  in  the  state,  and 
Dupuy  and  his  heirs  would  be  no  better  off 
than  if  the  property  were  held  to  belong  to 
the  Aztec  Land  Company,  Limited. 

Therefore  the  real  issue  in  this  case  re- 
solves itself  Into  a  question  of  the  validity  of 
the  transfer  to  the  state  by  the  tax  collector 
on  February  4,  1886,  for  the  unpaid  taxes 
due  by  Robert  Simeon,  which  is  attacked  in 
the  following  paragraph  of  the  plalntUTs  pe- 
tition for  injunction,  to  wit: 

"Yonr  petitioner  avers  tliat  if  the  property 
owned  by  him  is  intended  to  be  covered  by 
the  description  of  the  property  mentioned  on 
the  writ  of  seizure  and  sale,  then  petitioner 
avers  that  the  state  of  Louisiana  never  had 
a  title  to  same,  none  of  the  formalities  pre- 
scribed by  law  having  been  fulfilled  in  the 
notice,  seizure,  advertisement  and  sale  to  the 
state  by  the  tax  collector  in  1886." 

It  Is  true  that  the  allegations  just  quoted 
are  largely  conclusions  of  law,  and  do  not 
charge  any  facts  upon  which  relief  could  be 
tranted;  but  the  tax  deed  under  which  the 
state  was  supposed  to  have  acquired  from 
Robert  Simeon  in  1886  was  by  the  plaintlfl 
in  the  proceeding  for  possession,  defendant  in 
injunction,  offered  in  evidence,  and  is  there- 
fore before  us  for  all  purposes,  especially  for 
the  purpose  of  determlbing  the  sufflci^icy  of 
the  description  to  identify  the  property  so  as 
to  constitute  a  transfer  from  the  tax  debtor, 
Simeon,  to  the  state. 

The  deed  under  which  Simeon  acquired, 
which  is  in  the  French  language,  describes 
the  property  as  follows: 

"A  lot  of  land  situated  behind  the  city  and 
in  the  parish  of  Orleans,  on  the  northwest  bor- 
der of  Bayou  St.  John,  touching  the  prope;rty 
of  Mr.  Arthur  Blanc  and  measuring  one  hun- 
dred and  nineteen  feet  front  on  said  bayou;  one 
hundred  and  seventy  feet  deep  on  the  side  of 
the  property  of  the  said  A.  Blanc,  and  one 
hundred  ana  fifty  feet  or  more,  also  in  depth 
on  the  other  side.  Together  with  aH  of  the 
dependencies  and  appurtenances  of  the  said 
lot  of  land,  rights,  privileges  or  servitudes  and 
others  wKhout  any  exception." 

In  the  deed  from  the  tax  collector  to  the 
state,  of  date  February  4,  1885,  the  descrii>- 
tlon  reads: 

"Four  certain  lots  of  ground  and  improve- 
ments thereon,  in  the  Second  district  of  the 
city  of  New  Orleans  in  square  No.  469,  bound- 
ed by  Bayou  St.  Joim,  Dumaine,  St.  Philip  and 
Oenois  streets;  said  lots  measure  1^1  feet 
front  on  Bayou  St.  John  by  160  feet  in  depth." 

{I]  The  record  shows  that  defendant  Do- 
jniy  and  his  heirs  haTsbeen  in  possession  of 


the  property  claimed  by  them  since  parchas- 
ing  it  in  1900,  and  hence  the  plea  of  prescrip- 
tion of  3  years  under  article  233  of  the  Con- 
stitoltlon,  filed  In  the  district  court,  has  no 
application.  In  addititm  the  Axtec  Land 
Company,  Limited,  allowed  its  proceeding  for 
possession,  which  had  been  oijoined  by  Ihi- 
puy  to  lie  dormant  from  1905  to  1912,  when 
the  injunction  suit  was  dismissed  en  an  ex 
parte  motion  for  want  of  prosecnticm  or 
abandonment;  and  no  further  action  looking 
towards  the  gaining  of  possession  was  taken 
until  1916,  when  the  second  injunction  suit 
was  filed.  But  for  the  pendency  of  the  pro- 
ceedings for  possession,  Dupuy's  dded  and 
possession  thereunder  would,  by  the  date  of 
the  trial  hi  the  district  coort  (1915),  have 
perfected  his  title  under  the  prescription  of 
10  years  provided  by  the  Code^  since  the  land 
company  claims  to  liave  acquired  in  1902,  and 
whatever  rights  the  state  had,  had  been  dis- 
posed of  to  it,  so  that  prescription  would  have 
commenced  to  run  from  that  time. 

The  record  fails  to  show  that  there  Is  any 
such  square  as  No.  469,  bounded  by  Bayou  St. 
John,  Dumaine,  St  Philip,  and  Genois  streets. 
The  only  proof  In  the  record  offered  for  that 
purpose  consists  of  three .  majw  introduced 
by  the  d^endant  in  injaaction,  and  numbered 
"D-1,"  "D-6,"  and  "D-T."  The  first  is  re- 
ferred to  in  the  offering  by  counsel  aa  "a  cer- 
tified copy  of  the  plan  of  the  square  bounded 
by  Dumaine,  Bayou  St  John,  Oenois,  and  St 
Philip  streets,  by  D'Hemecourt,  made  for  the 
drainage  commissioners  of  the  first  drainage 
district  on  file  in  the  mortgage  office.  Tliis 
shows  a  triangular  shaped  parcel  of  ground, 
with  the  words  "Genois  St"  written  above  tlie 
top,  "St  PhiUp  St."  on  the  right  side,  "Bayou 
St  John,"  on  the  bottom  or  left,  and  "Du- 
maine St,"  to  the  left  of  the  point,  or  apex,  at 
the  triangle.  There  is  nothing  to  show  when 
it  was  made,  but  there  appears  a  certificate 
thereon  by  M.  L.  Zander,  "Engineer  and  Sur- 
veyor," dated  AprU  16,  1916,  that: 

"This  plan  is  a  true  copy  of  the  record  I>ook 
showing  area  and  subdivision  of  squares  for 
drainage  records  of  D'Hemeconrt  now  on  file 
in  the  archives  of  the  mortgage  office  at  the 
civil  district  courthouse  in  the  city  of  New 
Orleans,  all  as  shown  on  the  plan." 

Defendant  "D-fi,"  is  referred  to  in  tlie  of- 
fering as  a  "tracing  from  the  map  of  W.  J. 
Hardee  and  B.  J.  Ollveira,  made  by  W.  J. 
Warren."    It  bears  the  legend: 

"Traced  from  city  map  complied  [eompQed] 
by  W.  J.  Hardee  &  B.  J.  Oliveira,  date  Jan. 
1897.  W.  J.  Warren." 

This  sketch  or  tracing  embraceB  some  12  or 
15  squares,  and  shows  "N.  Oenois"  mnnlng 
through  f  riHn  what  anpears  to  be  Bayou  St 
John  (though  not  so  marked)  to  the  Orleans 
Canal.  "St  Philip"  from  Cam^ton  aveaue 
to  Bayou  St  John,  and  "Dumaine"  from 
Carrolton  avoiue  to  a  triangular  strip  which 
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interrenes  between  Its  end  and  wbat  we  take 
to  be  Bayon  St  Jobn,  and  tbere  appears  be- 
tween St.  PhlUp  and  Dnmalne,  below  N. 
GenolB,  a  fractional  square  bearing  tbe  num- 
ber 468. 

Defendant  "D-T"  la  mentioned  in  the  offer- 
ing of  coansel  as  a  "bloeprlnt  copy  of  tbe 
D'Hemecourt  map,  on  file  In  tbe  office  of  tbe 
dty  engineer."  It  sbowa  a  tracing,  wltb 
broken  linee  of  wbat  purport  to  l>e  extenslona 
of  tbe  tbree  streets  mmtloned  on  tbe  tbree 
sides  of  a  fractional  square  numbered  409, 
but  extending  back  aeveral  bnndred  feet  from 
tbe  bayou  and  taking  In  parts  of  some  T 
squares  or  irregular  figures,  with  solid  or 
unbroken  lines,  running  through  both  streets 
and  squares.  As  Just  indicated,  wltbln  thefee 
irregular  figures,  the  lines  of  both  streets  and 
SQoares  are  broken  or  dotted.  Indicating 
doubtless  that  the  said  streets  bad  not  been 
opened  up  or  dedicated  through  that  section, 
for  outside  of  these  the  lines  are  contlnnoos. 

None  of  these  maps  Is  Identified  or  pnyyea 
by  tbe  testimony  of  any  witness,  nor  is  there 
any  allowing  as  to  die  authority  under  which 
tta^  were  made,  and  tbe  only  date  on  any 
of  them  prior  to  Dupuy's  purchase  In  1900  is 
that  on  'fO-6,"  In  the  memoranda  by  W.  J. 
Warren  that  tbe  dty  map  from  which  it  was 
taken  was  coippUed  by  Hardee  and  Ollvelra 
in  January,  1897.  Tbere  Is  nothing  to  show 
any  dedication  or  opening  of  these  streets  In 
tbe  Tldnlty  of  the  property  claimed  by  Dupuy, 
or  how  tbe  purported  square  came  to  be  num- 
bered. 

On  the  other  hand,  Dupuy,  plaintiff  In  in- 
junction, has  offered  In  evidence  three  maps 
or  sketches,  the  first  certified  by  D.  M.  Bros- 
nan,  C.  B.,  on  May  20,  1905,  as  having  been 
taken  from  a  plan  made  by  Chas.  A.  De  Ar- 
mas, September  6,  1869,  showing  a  large  part 
of  the  property,  embracing  what  would  ap- 
jtarently  consist  of  several  squares  In  this  Im- 
mediate vicinity,  as  belonging  to  various  per- 
sons In  figures  of  irregular  shapes,  with 
buildings  and  Improvements  occupying  what 
are  falnUy  outlined  as  the  extensions  of  the 
tliree  streets.  Second,  a  blueprint  bearing  tbe 
legend: 

"Property  of  New  Orleans  Brewing  Company, 
traced  from  plan  by  Pilie.  The  original  plan 
is  dated  April  28,  1909,  and  signed  Edgar  PQie. 
Traced  by  W.  J.  Warren,  Asst.  Bngr." 

This  plan  shows  tbe  irregular  pieces  of 
property  above  mentioned,  with  Dnmalne 
street  apparently  open  to  Bayou  St.  John  and 
tNirely  touching  the  comer  of  what  purports 
to  be  square  469  on  tbe  maps  offered  by  tbe 
Aztec  Land  Company,  Limited.  Brokoi  lines 
are  traced  right  through  the  middle  of  the 
property  labeled  "New  Orleans  Brewing  Com- 
pany" north  and  east  of  that  referred  to 
ubove,  and  are  marked  "Genols  St.  and  St. 
FblUp  SC"  but  stop  entirely  at  the  lines  of 


tbe  irre^olar  flgoMS  mentioned  as  appearing 
on  the  first  map  Introduced  by  plaintiff  In  In- 
junction. The  third  map  Introduced  by 
Dupuy  Is  labeled  as  follows: 


showing  conditions  on  lake  ride  of 
John  from  Dnmaine  street  to  angle 


"Sketch 
Bayou  St. 
of  bayou. 
"Scale  I'-^IW. 

"New  Orleans,  La.,  Dec.  20,  1914. 
"W.  J.  Warren,  Asst.  Bngr. 
"W.  F,  Hardee,  City  Bngr. 
"Dea  26,  1914.'' 


This  last  map  shows  a  front  on  Bayou  St. 
John  of  some  2,000  feet  or  more,  extending 
from  Dumalne  street  Bast,  and  with  Irregular 
tracts  i)enetrating  north  and  east  to  a  dis- 
tance of  several  bnndred  feet,  and  each  bear- 
ing tbe  name  of  Its  supposed  owner,  Includ- 
ing a  triangular  piece  wltb  a  frontage  on  the 
bayou  of  242  feet,  and  tbe  other  two  sides 
measuElng  respectively  121  feet  and  246.77 
feet,  bearing  the  name  of  John  F.  Dupuy. 
Buildings  anfl  ImjirovementB  axjpeax  to  be 
located  at  Irregular  intervals  about  over  tha 
various  tracts.  There  is  nothing  to  Indicate 
St  Pbilip  and  Oenois  streets. 

According  to  the  testinxxiy  of  W.  J.  War- 
ren, assistant  dty  eogineer,  these  streets  have 
never  been  opened  up  or  dedicated  throui^ 
this  locality,  and  the  property  is  claimed  and 
mudi  of  it  occupied  by  the  buildings  and  imf 
provemoits  of  private  individuals. 

From  tbe  above  it  will  be  aeea  that  It  would 
be  impossible  to  locate  square  469  on  the 
ground. 

Counsel  for  tbe  Aztec  Land  Company,  Lim- 
ited, quotes  and  relies  upon  the  testimony  of 
the  plaintiff  in  injunction,  John  F.  Dupuy,  as 
sustaining  the  view  that  the  property  de- 
scribed in  the  tax  deed  was  all  that  Robert 
Simeon,  or  Simon,  owned.  The  testimony  is 
as  follows: 

"Q.  Mr.  Dnpay,  bow  long  have  you  been  out 
in  that  ndghborhood? 

"A.  Oh,  I  have  been  tbere  a  good  many  years; 
I  could  not  tell  yon  exactly. 

"Q.  Not  exactly,  bat  within  6  or  10  years? 

"A.  About  16  years — 16  or  20  years. 

"Q. '  Yon  know  that  property  out  there  pretty 
well,  don't  yon?    . 

"A.  I  should. 

"Q.  What  other  property  was  there  in  that 
square  469,  that  belonged  to  Robert  Simeon, 
besides  that  property  yon  have  got  possession 
of? 

"A  I  don't  know.  I  got  possession  of  all  of 
Robert  Simeon's  property. 

"Q.  Of  all  the  property  he  owned  in  that 
square? 

"A.  Tes,  sir. 

"Q.  How  did  yon  find  out  about  that  property 
being  sold  to  Mr.  Hanunond,  at  tax  sale? 

"A.  Bh? 

"Q.  How  did  yon  find  out  about  that  property 
betng  sold  to  Mr.  Hammond  at  tax  sale? 
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"A.  BeaoM  tli*.  taxes  were  handed  to  me  by 
the  deputy  aheriff,  or  aome  of  the  officials,  and 
I  hanted  Mr.  Hammond,  and  conid  not  find  him. 

"Q.  You  could  not  find  him?  That  property 
sold  to  Mr.  Hammond  la  the  aame  property  yon 
are  on,  isn't  it? 

"A.  I  suppose  so.  I  am  not  aupposinK  any- 
thing. 

"Q.  Well,  you  know  Mr.  Simeon  only  had  one 
piece  of  property  there? 

"A.  WeU— it  was  all  of  it 

"Q.  Why  didn't  you  buy  Mr.  Hammond  out? 

"A.  Well,  I  just  could  not  tell  you. 

"Q.  Ton  did  not  buy  Mr.  Hammond's  title> 
because  you  could  not  find  him? 

"A.  He  could  not  be  foond. 

"Q.  That  is  the  reason  yon  didn't  boy  bim 
out? 

"A.  les." 


As  a  matter  of  fiict,  tlie  record  shows  con- 
dnsively  that  Dnpuy  was  occupying,  and  had 
bean  since  bis  purchase  in  1900,  a  triangular 
shaped  piece  of  property,  having  a  front  on 
Bayou  St.  John  of  242  feet,  and  with  the  two 
other  sides  measuring  121  and  246.77,  re- 
spectively; while  that  called  for  by  the  tax 
deed  was  121  fee^t  on  Bayou  St  John  by  100 
feet  In  depth.  It  Is  true  that,  subsequently  to 
his  purchase  in  1900,  he  obtained  from  the 
h^s  of  Robert  Simeon  deed  to  the  excess 
over  the  calls  of  the  transfer  of  1900 ;  but  it 
was  the  same  property  that  he  and  Simeon 
had  possessed  for  many  years,  and  for  which 
no  one  else,  other  than  the  Aztec  Land  Com- 
pany, Limited,  has  made  any  adverse  daim 
until  this  day. 

[6]  In  sacfa  circumstances,  leaving  out  of 
c(Hi8ideration  the  insufficiency  of  the  evidence 
to  establish  the  square  contended  for  by  the 
land  compt^ny,  and  the  weakness  of  the  proof 
that  Simeon  did  not  own  other  property.  It 
was  and  would  be  an  Impossibility  to  identify, 
out  of  this  tract  the  121  by  150  feet  called 
for  by  the  tax  deed.  The  tax  sale  therefore 
conveyed  nothing  to  the  state,  and  hence  it 
had  no  title  to  transfer  to  the  Aztec  Land 
Company.  Woolfolk  v.  Fonbene,  15  La.  Ann. 
15;  Thlbodaux  v.  Keller,  28  La.  Ann.  508; 
Person  v.  O'Neal,  32  La.  Ann.  228 ;  Gulf  State 
Land  ft  Imp.  Co.  v.  Fasnacht  47  La.  Ann. 
1294,  17  South.  800;  Scott  v.  Parry,  108  La. 
11,  32  South.  188 ;  Lewis  v.  Brock,  123  La.  1, 

48  South,  ees. 

For  the  reasons  assigned,  the  Jndgmoit  of 
the  Court  of  Appeal  is  annulled  and  reversed, 
and  is  now  ordered  adjudged  and  decreed 
that  the  writ  of  injunction  sued  out  by  Dupuy 
be,  and  the  same  is  hereby,  sustained  and  per- 
petuated; and  the  application  of  the  Aztec 
Land  Company,  Limited,  to  confirm  the  title 
acquired  from  the  state  auditor  Is  dismissed, 
said  defendant  to  pay  all  costs. 

PBOVOSTT,  J.,  concurs  In  the  decree. 


an  La.  68S) 
No.  23«2«. 

OARR  V.  WYATT  LUMBER  CO. 

(Supreme  Conrt  of  Tionislatis,    June  90,  IDSM.) 

(SvUabiu  by  Bditorial  Stafi.J 

Master  and  servast  «=s>385(8)— Compeasattoa 
held   gevamed  by  statutory   provialoss  for 
partial  disabiltty  to  work. 
Compensation  of  sawmill  employ^  who  fell 
on  log  carriace  and  suffered  injury,  wh««lv 
his  left  arm  was  paralyzed,  Md  governed  by 
Act  No.  88  of  1918,  i  8,  snbsec.  "c,"  provid- 
ing for  injury  producing  partial  disability  to 
do  work  of  any  reasonable  character,  not  sob- 
section  "e,"  providing  only  for  injury  not  pro- 
ducing disability  to  work. 

.AOPPeal  from  Twelfth  Jndldal  District 
Court,  Parish  of  Sabine;  J<dm  H.  Boone, 
Jadge. 

Suit  for  compensation  under  the  Employ- 
ers' UabUlty  Act  by  Zebedee  G«rr  against 
the  Wyatt  Lumber  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals,  and 
plaintiff,  answering  the  appeal,  prays  that 
the  term  of  payment  of  the  compoisation  be 
increased.  Judgment  annulled,  moA  cue  re- 
manded, with  instructions. 

J.  C.  Henriques,  of  New  Orleans,  and  S. 
D.  Ponder,  of  Many,  for  appellant 

F.  M.  Wood,  W.  M.  Lyles,  and  Hardin  ft 
Hardin,  all  of  Leesvllle,  for  appellee. 

O'NIELL,  J.  This  la  a  rait  for  compensa- 
tion under  the  Employers'  Liability  Act 
(Act  20  of  1914,  p.  44,  as  amended  by  Act 
243  of  1916,  p.  512,  and  as  ammded  by  Act 
38  of  1918.  p.  49). 

While  at  work  In  defendant's  sawmUl,  pec- 
formlng  services  arising  out  of  and  inciden- 
tal to  his  employment,  plaintiff  fell  upon  the 
log  carriage  and  suffered  a  severe  injury, 
as  a  result  of  which  his  left  arm  was  para- 
lyzed. He  was  earning  $18  a  week  at  the 
thne  of  the  accident  The  district  Judge, 
holding  that  the  case  came  within  the  provi- 
sions of  subsection  (e)  of  sectlcm  8  of  the 
Act  38  of  1918,  allowed  plaintiff  65  per  cent 
of  his  weekly  wages,  that  is,  he  allowed  $9.90 
a  week  "for  a  period  not  exceeding  one  hun- 
dred weeks,"  leas  the  sum  of  $24.50  which 
had  been  paid  by  defendant  The  latter  has 
appealed;  and  plaintiff,  answering  the  ap- 
peal, prays  that  the  term  of  payment  of  fbe 
compensation  be  increased  to  3(X)  weeks. 
.  If  the  amount  of  compensation  should  have 
been  measured  by  subsection  (e)  of  section 
8  of  the  statute,  the  court  should  have  de- 
termined only  the  rate  of  wages  per  we^  (not 
exceeding  55  per  cent  of  the  weekly  wages 
of  the  employ 6),  and  should  have  allowed  fb» 
amount  so  fixed  or  determined  for  the  entire 
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period  of  100  vreeks.  Subsection  (e)  fixes  def- 
initelr  the  period  of  payment  of  compensa- 
tion at  100  weeks,  and  limits  tibe  discretion 
of  the  Judge,  as  to  the  rate  that  he  may  al- 
low, to  65  per  cent  of  the  weekly  wages 
that  the  injnred  employs  had  been  earning, 
vis.: 

"(e)  In  cases  not  falling  within  any  of  the 
proTisions  already  made,  where  the  employe 
is  aerionsly  permanently  disfigared  ahodt  the 
face  or  head,  or  where  the  nsefolnesa  of  a 
member  or  any  physical  function  is  seriously 
permanently  impaired,  the  court  may  allow  snch 
compensation  as  is  reasonable  in  proportion 
to  the  compensation  hereinabove  specifically 
provided  in  the  cases  of  specific  disabilities 
above  named,  not  to  exceed  fifty-five  per  cen- 
tum of  wages  daring  one  hundred  weeks." 

The  case,  however,  does  not  come  within 
the  provisions  of  snbsectlon  (e)  of  section  8 
of  the  statute,  because  it  does  fall  within 
one  of  the  provisions  theretofore  made.  Sub- 
section (e),  by  its  express  terms,  applies  only 
to  "cases  not  falling  within  any  of  the  pro- 
visions already  made."  Provision  was  already 
made,  in  subsections  (a),  (b),  (c),  and  (d),  for 
injuries  producing  all  four  classes  of  disabil- 
ity for  work  (Including  certain  specified  per- 
manent total  disabilities  and  certain  speci- 
fied permanent  partial  disabilities),  viz.:  (a) 
For  injury  producing  temporary  total  disabil- 
ity; (b)  for  Injury  producing  permanent  to- 
tal disability  (including  specifically  the  loss 
of  both  hands,  both  feet,  both  eyes,  or  one 
hand  and  one  foot) ;  (c)  for  Injury  producing 
imrtial  disability,  whether  temporary  or  per- 
manent ;  and  (d)  for  certain  specified  perma- 
nent partial  disabilities,  i.  e.  loss  of  a  thumb, 
finger,  toe,  hand,  an  arm,  a  foot,  leg,  or  an 
«y& 

Before  the  enactment  of  subsection  (e),  the 
statute  made  no  provision  for  an  injury  not 
producing  disability  for  work.  That  subsec- 
tion was  enacted,  by  Act  243  of  1916,  as  an 
amendment  or  addition  to  section  8  of  the 
original  statute,  Act  20  of  1914 ;  and,  after 
a  careful  analysis  of  the  provisions  of  the 
law,  in  the  case  of  Mack  v.  Legeal,  144  La. 
1017,  81  South.  694,  we  came  to  the  conclu- 
sion that  the  new  paragraph,  which  is  now 
designated  as  subsection  (e),  was  applicable 
only  to  cases  of  Injury  not  producing  disaMl- 
Ity  for  work. 

Counsel  for  defendant  ocmtends  that  snb- 
sectlon (e)  is  applicable  to  any  injury  pro- 
ducing permanent  partial  disability  for  work, 
and  that  the  decision  to  the  contrary  in 
Mack  V.  Iiogeal  should  be  overruled.  If  that 
were  true,  the  new  subsection,  (e),  would 
have  the  effect  of  abolishing  the  provisions 
of  subsection  (d)  for  injury  producing  per- 
manent  partial  disability. 

In  tbB  amending  statote  of  1916  the  new 
paragraph,  which  is  now  subsection  (e)  in 
aection  8,  was  Inserted  as  an  additional  para- 
graph in  subsection  (d),  which  otherwise  pro- 
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vided  only  for  specific  injuries,  as  the  loss 
of  a  thumb,  finger,  toe,  hand,  an  arm,  a  foot, 
leg,  or  an  eye.  Subsection  (c),  which  origi- 
nally made  provision  for  those  spedfled  in- 
juries as  weU  as  for  all  other  perinanent 
partial  disabilities  generally,  was  then  made 
to  apply  only  generally  to  injuries,  other 
than  those  specified,  producing  permanent 
partial  disabiUty. 

In  that  sitnatioa  we  said,  in  the  case  of 
Mack  V.  Legeai: 

"What  has  caused  the  confusion  and  doubt  as 
to  whether  the  expression  'in  cases  not  fall- 
ing within  any  of  the  provisions  already  made' 
excludes  the  cases  provided  for  in.  the  gen- 
eral provisions  of  subsection  (c),  or  exdndes 
only  the  special  provisiona  of  the  new  sabsec- 
tion  (d),  is  that  the  new  paragraph  provid- 
ing for  serious  permanent  injuries,  without  re- 
gard to  disability  to  work,  Is  placed  in  the  some 
subsection  with  certain  permanent  partial  dis- 
abilities that  are  specifically  described;  and 
they,  in  turn,  are  taken  out  of  subsection  (c) 
and  pot  into  a  subsection  of  their  own,  as 
if  it  were  possible  to  have  five  classes  of  dis- 
ability to  do  work.  There  would  be  no  room 
for  misunderstanding  if  the  new  paragraph, 
making  provision  for  serions  permanent  inju- 
ries, 'in  cases  not  falling  within  any  of  the 
provisiona  already  made,'  had  been  given  a 
separate  section  or  subsection,  or  if  the  spe- 
cial provisiona  for  the  permanent  partial  dis- 
abilities spedfloally  described  had  been  left  in 
subsection  (c),  where  they  belong." 

In  the  new  arrangement  of  aeMoa  8,  in 
the  amending  statute,  Act  88  of  1918,  the 
new  paragraph,  making  provision  for  "cases 
not  falling  within  any  of  the  provisions  al- 
ready made,"  has  been  taken  oat  of  subsec- 
tion (d)  and  la  now  a  separate  subsection, 
designated  as  subsection  (e).  Thus  the  Leg- 
islature has  removed  all  doubt  that  the  new 
snbsectlon  is  applicable  only  to  cases  of  in- 
Jury  not  producing  incapacity  for  work,  as 
was  held  in  the  case  of  Mack  v.  LegeaL 

The  case  before  us,  therefore,  is  governed 
by  the  provision  of  subsection  (^  of  section 
8  of  the  Act  38  of  1918,  viz.: 

"For  injury  producing  partial  disability  to 
do  work  of  any  reasonable  character,  fifty- 
five  per  centom  of  difEerence  between  wages 
at  the  time  of  the  injury  and  wages  wliich  the 
injured  employ^  is  able  to  earn  thereafter  dur- 
ing the  period  of  disability,  not,  however,  be- 
yond three  hundred  weeks." 

It  is  not  possible  to  determine  from  the 
record  in  this  case  the  amount  of  the  dif- 
ference between  the  employe's  wages  at  the 
time  of  the  injury  and  the  wages  that  he 
has  been  able  to  earn  since  the  injury  occur- 
red. The  district  Judge,  considering  subsec- 
tion (c)  of  section  8  of  the  statute  not  ap- 
plicable to  the  case,  did  not  attempt  to  fix 
or  determine  the  difference  between  plain- 
tifTs  wage-earning  capacity  before  and  after 
the  accident;  and  the  evidence  on  the  snl>> 
Ject  la  very  vague.    We  have  therefore  con- 
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eluded  to  remand  the  case  to  tbe  district 
court,  to  receive  further  eTldence  as  to 
plalntlirs  loss  of  wage-earning  capacity  In 
consegaenoe  of  the  Injury  he  has  sufFered, 
and  to  allow  him  compensation  under  subsec- 
tion (<d  of  section  8  of  Act  38  of  1018;  that 
la,  to  allow  him  compensation  at  the  rate  of 
6S  per  cent,  of  the  loss  of  wage-earning  ca- 
pacity that  he  suffered  as  a  result  of  the  ln< 
Jury,  for  the  period  of  hla  disability,  not, 
however,  beyond  300  weeks. 

The  judgment  appealed  from  Is  annulled, 
and  it  is  ordered  that  this  case  he  remanded 
to  the  district  court,  with  Instructions  to 
allow  plaintiff  compensation,  under  subsec- 
tion <e)  of  section  8  of  Act  38  of  1918,  at  such 
rate  per  week  as  will  amount  to  SB  per  cent, 
of  his  loss  of  wage-earning  capacity  as  a  re- 
sult of  the  accident,  for  the  period  of  his  dis- 
ability, not,  however,  beyond  300  weeks. 
For  that  purpose,  the  court  is  to  hear  such 
additional  evidence  as  may  be  deemed  nec- 
essary. Tbe  defendant  is  to  pay  all  costs  of 
this  suit 


an  La.  M) 

No.  22799. 

MoCLARY  at  aL  V.  PAYNE. 

(Supreme   Conrt  of   lioulslana.   Jane  80, 
1920.) 

(BvUaUu  by  EUtorial  BtafJ 

1.  Exeeators  and  administrators  «=3380(3)— 
Suooesslon;  heirs  claiming  Invalidity  of  sale 
by  oao  as  administrator  withont  oevrt  a*- 
tliority  nast  provo  fast 

PlaitttiSs  in  a  petitory  action,  also  an  ac- 
tion to  have  sale  made  by  one  of  them  as  ad- 
ministrator of  their  deceased  father  declared 
null  for  want  of  order  of  court  authorizinc  it, 
who  failed  to  prove  the  essential  aUegation  that 
tbe  administrator's  sale  was  not  authorized  by 
order  of  court,  cannot  recover,  as  it  cannot  be 
prostuned  the  sale  was  not  authorised. 

2.  Real  aotions  «=98( 2) —Petitory  action; 
plaintiffs  who  failed  to  make  out  title  asserted 
in  petKlan  net  aBtltlsd  to  Joigment  reoooniz- 

?nder  Code  Prac.  art  44,  despite  article  43, 
an<r  Civ.  Code,  art  2704,  wliere  plaintiffs  in  a 
petitory  action,  by  proving  that  one  of  them, 
as  hAnlnlstrator  of  their  father,  had  sold  the 
property  of  the  succession,  failed  to  make  out 
title  ..sserted  by  them  in  their  petition  by  in- 
heritmce  from  Iheir  father,  they  were  not  en- 
titled to  judgment  recognizing  the  title  so  as- 
sorted, though  defendant,  a  tenant,  did  not 
a|  ecifically  claim  title  in  his  answer. 

{(  Costs  «=»238( I)— Defendant  la  petitory  ac- 

tlM  who  might  liava  avoided  iitigation  taxed 

with  eosts. 

Where   defendant  in  a  petitory  action,   a 

teiant  might  have  avoided  much  of  tbe  litigar 

til  m  by  divulging  in  his  answer  the  name  of  his 

lei  Mr,  in  the  exerdse  of  its  discretion  in  tax- 


ing costs  the  Supreme  Conrt  wfll  condemn  de- 
fendant to  pay  all  coats  incurred  to  dlspoaitioD 
of  hia  appeaL 

Appeal  from  Iblrtleth  Judicial  District 
Court,  Parish  of  Caldwell ;  Francis  B.  Jones, 
Judge. 

Suit  by  General  McClary  and  others 
against  Columbus  Payne.  From  judgment 
for  plaintiffs,  defendant  appeals.  Judgment 
annulled,  and  caae  remanded,  with  Instruc- 
tions. 

J.  W.  Hawtbom,  of  Alexandria,  ft>r  appd- 
laiit 

Dawklns  ft  Dawklns,  at  Alexandria,  for 
app^ees. 

O'NIBLI^  J.  Defoidant  appeals  frmn  a 
Judgment  declaring  plaintiffs  tbe  owners  ol  a 
tract  of  land  containing  106Vi  acres;  of 
which  defendant  is  in  jrassesslon. 

Plaintiffs  are  tbe  surviving  sons  and 
daughters  and  therefore  tbe  heirs  at  law  of 
Jack  McClary,  who  died  on  the  12th  of  May, 
1914;  and  they  dalm  title  by  inheritance 
from  him.  They  alleged  In  tbeir  petition 
that  tbe  administrator  of  the  succession  of 
Jack  McClary,  on  the  19th  of  September, 
1914.  made  what  purported  to  be  a  Judldai 
sale  of  the  property  claimed  by  tbem  la 
this  suit,  and  that  the  property  was  then  ad- 
judicated to  one  John  B.  Brown;  but  that 
he  did  not  acquire  a  valid  title,  and  was  un- 
able to  convey  a  title  to  the  property,  be- 
cause, as  plaintiffs  allege,  the  sale  made  by 
the  administrator  was  withont  any  order  of 
court  and  was  therefore  null.  They  alleged 
that  tbe  defendant.  Columbus  Payne,  was  in 
physical  possession  of  the  property,  was 
holding  the  same  adversely  to  the  rif^tful 
ownership  of  petitioners,  and,  without  an.r 
legal  cause,  refused  to  deliver  possession  of 
the  property  to  petitioners. 

It  appears  from  the  record,  mainly  from 
documentary  evidence  attached  to  bills  of 
exception  reserved  by  defendant,  that  de- 
fendant was  and  is  in  possession  of  the  prop- 
erty as  lessee  or  tehant  of  John  W.  James; 
that  James  bought  tbe  property  from  Colum- 
bus Payne,  defendant  herein,  and  William  R. 
Payne,  on  the  8th  of  December,  1916;  and 
that  the  Paynes  had  acquired  title,  ^tber  di- 
rectly or  through  mesne  conveyances,  fMm 
John  K.  Brown,  who  had  bouj^t  the  prop- 
erty at  the  public  sale  made  by  the  adminis- 
trator of  the  succession  of  Jade  McClaty  on 
tlie  19th  of  September,  1914. 

Plaintiffs'  suit  was  therefore  not  merely  s 
petitory  action  but  really  an  action  to  have 
the  sale  which  had  been  made  by  the  admin- 
istrator of  the  succession  of  their  deceased 
father  to  John  B.  Brown  declared  null  for 
want  of  ait  ord«r  of  court  authorizing  the 
sale. 

In  hla  answer  to  tbe  soitr  defendant  did 
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not  give  tbc  name  of  bis  lessor,  or  even  al- 
lege tbat  be  oecnpled  the  property  as  lessee 
or  teoant. 

In  answer  to  the  allegation,  contained 
in  the  fonrth  article  of  the  petition,  tbat  th^ 
admlnlstntor's  sale  to  John  B.  Brown  was 
not  authorized  hy  an  order  of  conrtr  and  was 
thei^ore  ntill,  defendant  <aneged  that  the 
sale  was  preceded  by  a  petition  and  order 
of  court  for  the  administrator  to  sell  the 
property,  and  that  iSaa  sale  was  therefore 
valid.  He  alleged  tbat  the  order  for  the 
sale  had  been  misplaced  or  lost,  but  tbat  a 
carbon  copy  of  the  same  had  been  preserred 
and  that  fall  proof  tbat  the  sale  was  pre- 
ceded by  a  petition  and  order  of  court  would 
be  made  on  trial  of  the  case.  In  a  supple- 
mental answer,  be  alleged  that  his  allegation 
tbat  the  order  of  sale  had  been  misplaced  ot 
lost  was  made  lU'  error  of  fact,  and  that  the 
origbial  petition  and  order  for  the  sale  were 
extant  and  on  file  in  the  succession  of  Jack 
McClary,  deceased. 

In  answer  to  the  allegations  Contained 
In  the  fifth  aittde  of  the  petition,  tUat  he 
was  in  physical  possession  of  the  property 
and  was  holding  the  same  adrersely  to  the 
rightful  ownership  of  petitioners,  and,  with- 
out any  legal  canse^  refbsed  to  deliver  the 
possession  of  the  property  to  petitioners,  de- 
fendant merely  denied  the  allegatkms.  On 
the  trial  of  the  case,  defimdant's  denial  of 
the  allegations  of  the  fifth  article  of  the 
petition  was.  construed  iby  the  judge  as  an 
uoqnallfled  denial  that; .  defendant  was.  in 
possession  of  the  property;  and,  because  of 
tbat  constmctlon,  the  Judge  sustained  an 
objection  made  by  plaintiffs'  counsel  to  the 
Introduction  in  evidence,  by  defendant's 
counsel,  of  the  petition  and  order  authorizing 
the  administrator's  sale  of  the  proi>erty  to 
J(^n  B.  Brown. 

Our  opinion  is  that  defendant's  .general 
lenlal  of  the  allegations  of  the  fifth  article 
>f  plaintiffs'  petition  might  weljl  have  been 
construed,  not  merely,  aa  a  denial  of  his  pos- 
session, but  as.  a  denial  that  bis  pqssesalon 
was  adverse  to  a  rightful  ownership  on  the 
part  of  petitioners,  and  as  a  denial  that  bis 
refusal  to  deUver  possession  to  petitioners 
was  "wlthont  any  legal  cause,"  as  alleged  by 
plaintiffs.  In  fact,  there  was  no  dispute  or 
denial  on  the  part  of  the  plaintiffs  that  de- 
fendant was  in  actual  possession  of  the  prop- 
erty and  bad  been  in  possession  continuously 
for  three  years  or -longer,  cultivating  tbe  land 
and  raising  crops  on  it.  One  of  the  plain- 
tiffs, being  the  first  witness  called  to  the 
stand  by  the  plaintiffs,  testified  that  tbe  de- 
fendant, Coliuubus  Payne,  was  tben  living  on 
tbe  property  in  dispute  and  had  been  living 
there  three  years  or  Icmger,  having  made  two 
crops  on  the  place.  On  cross-examination, 
tbe  witness  was  asked  whether  the  defendant 
was  holding  possession  as  owner  or  as  ten- 
ant, and  counsel  for  plaintiffs  urged  tbe  ob- 
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Jectkm  that  the  question  whediier  tbe  defend- 
ant occupied  the  pr^^erty  as  owner  or  as 
tenant  was  Immaterial  to  the  issues  in  the 
ease;  and  tlie  court  sustained  the  objection. 

Besides  the  testimony  of  one  of  the  plain- 
tiffs tbat  tbe  defendant  was  and  had  been 
for  three  years  in  actnal  possesion  of  the 
property,  plaintiffs  Introduced  tbe  following 
documentary  evidence,  vis.:  (1)  An  act  of 
partition  or  settlement  made  by  Jack  Mc- 
Clary, deceased,  and  the  plaintiffs  in  this 
suit ;  (2)  the  petition  of  Sam  McClary,  one  of 
ttM  plaintiffs  herein,  praying  to  be  appointed 
administrator  of  the  succession  of  his  father, 
Jack  McClary,  deceased;  (3)  the  bond  filed 
by  Sam  McClary  as  administrator;  (4)  the 
order  of  court  a];>pointing  and  confirming  Sam 
McClary  as  administrator  of' the  succession 
of  Jack  McClary,  deceased ;  (6)  the  oath  filed 
by  Sam  McClary  as  administrator ;  (6)  tbe 
pnbllcatlon  of  notice  of  the  application  for 
administration ;  (7)  the  Inventory  of  the  prop- 
erty of  the  succession  of  Jack  McOlary,  de- 
ceased; (8)  the  petition  and  order  for  tbe 
sale  of  the  personal  effects  belonging  to  Qie 
success4on ;  (9)  the  procfis  verbal  of  the  sale 
of  the  personal  property  of  the  succession; 
and  (10)  an  ex  parte  certificate  of  tbe  derk 
of  oourt  "that  the  foreg<4ng  offerings  are  a 
true  record  of  tbe  succession  of  John  (Jack) 
McClary,  deceased." 

The  introduction  of  the  certificate  In  evi- 
dence was  objected  to  by  defendant's  cbuns^d, 
on  the  ground  that  It  was  only  an  ex  parte 
statement  of  tte  clerk  as  to  wbat  proceed- 
ings were  had  in  tbe  succession  of  Jack  Mc- 
Clary, deceased,  and  was  therefore  not  blnd- 
Ing  upon  defendant.  We  do  not  find  a  copy 
of  the  certificate  in  the  record,  but  take  it  for 
'granted  that  the  note  of  evidence  is  correct, 
and  that  the  derk  certified  merely  to  the  fact 
that  the  first  nine  offerings  were  a  true  rec- 
ord of  the  snccesslon  of  Jack  McClary,  de- 
ceased. The  clerk  did  not  certify  that  the 
documents  theretofore  offered  in  evidence 
constituted  a  complete  record  of  the  sacces- 
'sion.  Therefore,  conceding  that  the  clerk's 
certificate  wad 'admissible  in  evidence.  It  did 
not  prove  tbat  the  administrator's  sale  was 
not  authorized  by  an  order  of  court. 

[1]  It  appears  therefore  tbat  the  plaintiffs, 
after  proving  or  admitting  that  one  of  them, 
as  administrator  of  the  succession  of  their 
deceased  father,  had  sold  the  property  whldi 
they  now  claim  by  Inheritance  from  him, 
failed  to  prove  the  essential  allegation  on 
which  this  suit  is  founded,  that  the  adminis- 
trator's sale  was  not  authorized  by  an  order 
of  court.  It  was  not  to  be  presumed  that  the 
administrator's  sale  was  not  so  authorized. 

The  defendant  offered  in  evidence  only  five 
documents,  all  of  which  offerings  were  ob- 
jected to  by  counsel  for  plaintifls,  and  the 
objections  were  sustained.  Defendant  first 
offered  in  evidence  the  petition  and  order  for 
tbe  admlnistrator'a  sale  of  tbe  property  in 
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dlspnte,  and  the  procte  verbal  at  the  sale, 
wblch  docnments  were  filed  In  evidence  wltli- 
oat  any  objection  being  then  urged  by  plain- 
tUTs'  coona^  Defendant  then  offered  in  evi- 
dence the  final  account  filed  by  one  of  the 
plaintiffs  as  administrator,  togetber  with  hla 
petition  and  the  court's  order  for  its  publica- 
tion. Thereupon  plaintiffs'  counsel  objected 
to  aU  the  evidence  offered  by  defendant's 
counsel,  on  tbe  ground  that  be  had  denied 
poBseasion  of  the  property  in  contest  and  had 
not  asserted  title  in  himself  or  in  any  <Hie 
else.  The  objection  was  sustained.  Defend- 
ant's counsel  then  offered  In  evidence  a  copy 
of  the  act  of  sale  made  by  Columbus  Payne 
and  wmiam  R.  Payne  to  J.  W.  James,  dated 
the  8th  of  December,  1916.  That  evidence  was 
also  objected  to  by  plaintiffs'  counsd,  on  the 
ground  that  it  waa  irrelevant  and  immaterial, 
because  defendant  had  denied  possession  of 
tlie  prO];>erty  and  had  not  asserted  ownership 
In  himself  or  in  any  one  else.  The  objection 
was  sustained,  and  defendant's  counsel  re- 
served bills  of  exception  to  all  of  the  rulings 
excluding  his  evidence.  The  case  was  there- 
fore snlxnitted  on  tbe  evldoice  of  tbe  plain- 
tiffs alone. 

Three  weeks  after  the  defendant  had  ask- 
ed for  and  had  obtained  an  order  of  appeal, 
but  before  having  filed  an  appeal  bond,  he 
filed  a  motion  for  a  new  trial,  in  which  he 
alleged:  (1)  That  the  Judgment  was  contrary 
to  the  law  and  the  evidence;  (2)  that,  al- 
though he  had  inadvertently  denied  having 
possession  of  the  property,  the  plaintiffs 
themselves  had  prov«i  that  he  was  in  ac- 
tual possession ;  and  (3)  that  he  was  in  fact 
in  possession  as  tenant  of  John  W.  James, 
the  owner  of  the  property,  and  that  it  was 
through  Inadvertence  that  he  had  failed  to 
disclose  in  hla  answer  the  name  of  his  les- 
sor. He  prayed,  therefore,  that  the  order  of 
appeal  be  set  aside  and  that  a  new  trial  be 
granted.  The  motion  was  supported  by  de- 
fendant's affidavit,  setting  forth  the  allega- 
tlous  of  tbe  motion  more  in  detail.  The 
judge  overruled  the  motion  for  a  new  trial, 
<m  the  ground  that  he  had  no  authority  to 
grant  it  after  granting  an  order  of  appeaL 
He  stated,  however,  in  his  written  reasons 
for  overruling  the  motion,  that  be  would 
readily  grant  it,  to  aUow  defendant's  lessor 
to  be  made  party  and  to  defend  the  suit,  if 
an  order  of  appeal  had  not  already  been 
granted. 

In  the  brief  filed  by  defendant  in  this 
court,  he  does  not  insist  that  tbe  district 
court  should  have  rendered  a  Judgment  of 


nonsuit  against  the  plaintiffs,  on  the  erl- 
dence  introduced  by  them,  but  aAs  that  tbe 
Judgment  be  set  aside  and  the  case  remanded 
to  the  district  court  with  instmctlona  to  al- 
low his  lessor  to  be  made  party  defendant, 
and  that  a  new  trial  be  bad,  in  order  that 
the  lessor  may  defend  the  suit 

It  is  true  artigle  43  of  the  Code  of  Prac- 
tice declares  that  the  petitory  action  nraat  be 
brought  against  the  party  In  actual  posses- 
aion  of  the  property,  even  though  he  be  only 
a  lessee  or  toiant;  and  that,  if  the  defend- 
ant be  only  a  lessee  or  tenant,  he  must  an- 
nounce the  name  and  residence  of  his  lessor, 
who  must  be  made  party  to  the  suit  if  be  re- 
sides in  the  state  or  is  r^resented  here,  and 
must  defend  ft  In  the  place  of  the  tenant, 
who  shall  be  discharged  from  the  suit  Ar- 
ticle 2704  of  the  avU  Code  declares  that  if 
a  lessee  be  sued  in  a  vetUory  action,  be  shall 
call  his  lessor  in  warranty,  and  shall  be  dis- 
missed from  the  suit  if  he  wishes  it,  by  nam- 
ing the  person  under  whose  rights  he  pos- 
sesses. But  article  44  of  the  Oode  of  Practice 
declares  that  the  plaintiff  in  a  x>etltoiy  ac- 
tion must  make  out  his  titles  otherwise  the 
possessor,  whoever  he  be,  shall  be  dlscbaiged 
from  the  demand. 

[2]  The  plaintiffs  in  this  case,  by  proring 
that  one  of  them,  as  administrator  of  the 
successioa  of  their  father,  had  sold  tbe  prop- 
erty of  the  8ucces8i(Hi,  failed  to  make  out  tbe 
title  they  bad  asserted  in  their  petition;  L 
e.,  by  inheritance  from  thdr  father.  Tbey 
wa»  therefore  not  entitled  to  a  Judgment  rec- 
ognizing the  title  whldi  they  had  asserted, 
even  though  the  defoidant  did  not  specUcal- 
ly  dalm  title  in  bis  answer.  Our  opinion, 
th^efore,  is  that  appellant  la  entitled  to  the 
relief  prayed  for. 

[3]  Inasmuch  as  the  defendant  might  luve 
avoided  much  of  this  litigation  by  dlTulgln; 
in  his  answer  the  name  of  bis  lessor,  we  have 
concluded  In  the  exercise  of  our  discretion 
In  the  matter  of  taxing  the  costs  of  court,  to 
condemn  the  defaidant  to  pay  all  costs  in- 
curred to  this  date. 

The  Judgment  appealed  from  Is  annulled, 
and  it  is  ordered  that  this  case  be  remanded 
to  tbe  district  court,  with  Instructions  to 
allow  defendant's  lessor,  John  W.  James,  to 
be  made  defendant  herein,  and  tograntanev 
trial,  to  allow  him  to  defend  the  suit  Ap- 
pellant is  to  pay  all  costs  heretofore  incnrred 
in  the  district  court  and  in  this  court;  tbe 
costs  that  may  hereafter  be  Incurred  are  to 
depend  upon  the  final  Judgment 
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STATE  m  rel.  COCO,  Atty.  Gm.,  v.  UNION 
GAS,  OIL  &  PIPE  LINE  CO. 

(Sapreme  Court  of  LonltUna.   Jane,  1920.) 

(BytlaJnu  Iv  the  Court.) 

CorporatlOM  «=>396— Potltloa  for  pautty  far 
fallare  t»  maka  reqalrad  report  held  to  ehiNir 
causa  of  aotloa. 

A  petition,  filed  on  behalf  of  the  itate,  by 
the  Attorney  General,  settine  forth  the  failure 
of  a  corporation,  auch  aa  designated  in  sec- 
tion 22  of  Act  267  of  1914,  to  comply  with 
the  requirements  of  that  section  in  the  matter 
of  its  annual  report,  and  demanding  judgment 
for  the  penalties  prescribed  for  such  failure, 
discloses  a  cause  of  action. 

Appeal  from  First  Jadicial  District  Court, 
Parish  of  Caddo;  J.  R.  Land,  Judge. 

Salt  by  the  State  of  Louisiana,  on  the 
relation  of  A.  Y.  Coco,  Attorney  General, 
against  the  T7nlon  Gas,  Oil  &  Pipe  Line  Com- 
pany. Exception  of  no  cause  of  action  sus- 
tained, and  suit  dismissed,  and  plaintiff  ap- 
peals. Reversed,  exception  of  no  cause  of 
action  OTerruled,  and  case  remanded. 

A.  V.  Cooo,  Attorney  General,  for  appellant 
Barret  &  FUee,  of  Sbreveport,  for  appel- 
lee. 

MONROB,  0.  J.  To  this  suit  brought  for 
the  recovery  of  penalties  prescribed  by  sec- 
tion 22  of  Act  267  of  1914,  defendant  except- 
ed, on  the  ground  that  the  petition  discloses 
no  cause  of  action,  and,  the  exception  hav- 
ing been  sustained  and  the  suit  dismissed, 
plalntur  has  appealed.  The  exception,  as 
copied  In  the  record,  contains  no  Intimation 
of  the  precise  ground  upon  which  It  Is  predi- 
cated, and  the  defendant  has  made  no  ap- 
pearance here  to  enlighten  us  upon  that  sub- 
ject. Having  compared  the  petition  with 
the  statute,  and  both  petition  and  statute 
with  our  ruling  In  State  ex  rel.  Coco,  Atty. 
Gen.,  V.  Shreveport  Water  \VV>rk8  Cto.,  141 
La.  1091,  76  South.  210,  In  which  a  similar 
exception  to  a  similar  suit  was  hdd  to  have 
been  Improperly  anstained,  we  conclude  that 
-the  mliog  here  should  be  the  same  aa  In 
that  case,  and  as  follows,  to  wit: 

Inasmudi  aa  the  requirements  of  section 
22  of  Act  267  of  1914  are  that  domestic  and 
foreign  corporations,  engaged  In  the  business 
of  operating  public  utilities  In  this  state,  un- 
der state,  parish,  or  municipal  franchisee, 
shall  make  annual  reports,  within  specified 
periods,  containing  spedfled  Information,  un- 
der a  specified  penalty  for  noncompliance,  a 
petition,  filed  on  behalf  of  the  state,  by  the 
Attorney  General,  alleging  that  such  a  cor- 
poration has  failed  .to  comply  with  those  re- 
quirements (which  it  sets  forth  In  full),  and 
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has  thereby  Incurred  the  penalty  for  whldi 
it  prays  Judgment,  discloses  a  cause  of  ac- 
tion, and  the  exception  of  no  cause  of  action 
having  been  Improperly  sustained,  should  be 
overruled. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  annulled,  the  exception  of 
no  cause  of  action  overruled,  and  Cbe  case 
remanded,  to  be  proceeded  with  according 
to  law  and  to  the  view  herein  expressed,  de- 
fendant to  pay  the  costs  of  the  appeal,  and 
the  costs  of  the  district  ooart  to  await  the 
flnal  judgment. 


a*iu,v» 


No.  23860. 


STATE  ax  ral.  GUiON,  DIst.  Atty..  v.  CHAU- 
VI N,  Parish  Traasurar. 

In  ra  GUION. 

(Supreme  Court  of  Louisiana.    Bilareh  1,  1920. 
On  Rehearing  June  80,  1920.) 

(Byttahu*  by  Bditorial  Staff.) 

1.  Ceaatiea  «3s 1 68 (9)— Parish  traaaurar  Hay 
daollne  to  pay  salary  warraats  showlao  on 
thalr  faee  they  wore  In  exoaaa  of  power  of 
polloo  Juiy. 

Where  salary  warrants  issued  by  a  police 
jury  showed  on  their  face  that  they  were  in 
excess  of  the  power  of  such  Jury,  the  parish 
treasurer  may  dedlne  payment,  though  ordi- 
narily it  is  his  duty  to  pay  a  warrant  whan  is- 
sued by  the  constituted  authorities. 

2.  Mandamus  ^=372— Officer  having  dlsoratloa 
may  be  compelled  to  aat,  but  oourts  will  not 
preterlbe  his  action. 

Where  officers  whose  functions  are  largely 
ministerial  are  yet  intrusted  with  performance 
of  duties  requiring  the  ezerdse  of  discretion, 
they  cannot  as  to  such  duties  be  controlled  by 
mandamus;  and,  though  they  may  be  com- 
pelled by  that  writ  to  act,  the  eoort  will  not 
decide  what  their  actions  shall  be. 

3.  District  and  prosscutlng  attorneys  4=>5(4) 
—Implied  repeal  of  statute  relating  to  oom- 
pensatlon. 

Act  No.  80,  Ex.  Sess.  of  1877,  which  in 
section  4  authorizes  the  police  jury  of  the 
parish  and  district  attorney  to  contract  for  a 
fixed  compensation  in  lien  of  fees,  was  im- 
pliedly repealed  by  Const.  1879,  art  124,  pro- 
viding that  the  district  attorney  shall  receive 
a  salary  of  91,(X)0  per  annum  and  fees,  but  no 
fees  shall  be  allowed  in  criminal  cases  ex- 
cept on  conviction,  the  provisions  of  which 
section  were  continued  in  Ckinst  1898,  arts. 
125,  180,  the  implied  repeal  also  being  es- 
tablished by  Act  No.  96  of  1880,  providmg  in 
section  8  that  district  attorneys  shall  receive 
certain  feeOi  in  addition  to  their  aalariea. 

4.  DIttrM  and  prosaeating  attomays  «s>5(4) 
—Attorney  oannot  ooatraot  for  additional 
oomponsatlOB  for  service  to  boards,  eito. 

As  Act  No.  126  of  1912  f  orbida  district  at- 
torney from  collecting  fees  for  servicea  ren- 
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dered  to  levee  boards,  hospital  and  asylum 
boards,  educational  boards,  etc.,  and  spedflcally 
declares  that  no  police  Jury  shall  retain  any 
special  attorney,  and  that  it  shall  be  malfeas- 
ance (or  a  district  attorney  to  refuse  to  per- 
form the  duties  preacilbed,  a  district  attorney 
whose  compensation  was  limited  by  Const. 
1898,  art.  180,  declaring  that  no  officer  whose 
salary  is  fixed  by  the  Constitution  shall  be  al- 
lowed any  fees  or  perquisites  except  where 
otherwise  provided  in  the  Constitution,  cannot 
validly  contract  with  the  police  jury  for  ad- 
ditional compensation  for  serricea  rendered  to 
the  enumerated  boards. 

5.  Dlstrlvt  nai  presecnting  attomays  ^=39(4) 
— Distriot  attorney  and  police  Jury  cannot, 
by  eontract,  ohange  the  oofflpansatloh  allow- 
ed snob  attorney  hy  law. 

A  contract  between  a  district  attorney  lud 
a  police  jury  for  additional  compensation  is 
not  governed  by  the  rules  of  law  relative  to 
private  contracts,  and  where  no  compensation 
is  provided  by  law  a  contract  for  additional 
compensatios  is  invalid. 

On  Behearing. 

6.  District  and  prosecuting  attorneys  «s»9(4) 
-4}entrsst  for  monthly  paynraat  of  c*«p«n- 
satioa  In  Ilea  of  fees  Invalid. 

As  Act  No.  96  of  1880  declares  that  the 
district  attorney  shall  not  be  paid  fees  until 
•entence  has  become  final  on  appeal  or  oth- 
erwise, an  agreement  of  the  pc^ce  jury  of  a 
country  parish  to  pay  the  district  attorney 
montlily  compensation  in  lieu  of  fees  is  invalid, 
for  the  Supreme  Court  will  take  cogniaance 
that  criminal  terms  in  country  parishes  are 
held  semiannually,  and  such  mode  of  monthly 
payment  would  violate  the  provision  that  no 
fees  could  be  collected  \mtil  a  case  becomes 
final. 

7.  Distriot  and  prosaoating  attorneys  «=a5(4) 
—Agreement  to  pay  fees  for  other  tbaa  aerv- 
Ices  in  oriminal  oases  invalid. 

Under  Act  No.  126  of  1912,  the  district 
attorney  cannot  collect  additional  compensa- 
tion from  a  parish  for  services  rendered  save 
in  criminal  cases;  hence  an  agreement  to  pay 
additional  compensation  for  services  other  than 
in  criminal  cases  is  invalid. 

Proceedings  by  the  State  of  I/onlsiana.  on 
the  relation  of  George  Seth  Gulon,  District 
Attorney,  for  writ  of  mandamus,  agalndt 
Franic  Chauviii,  Parish  Treasurer.  The 
Court  of  Appeal  for  the  Parish  of  Orleans 
reversed  a  Judgment  of  the  district  court 
issuing  a  peremptory  writ  against  reepond- 
«it,  and  relator  brings  certloratl.  Judg- 
ment of  Court  of  Appeal  affirmed. 

Pngh  &  Himel,  of  St  James,  Guloh  ft 
Lamltremont,  of  Napoleonvllle,  Walter  Le- 
mann,  of  Donaldsonvllle,  and  John.  Marks, 
of  New  Orleans,  for  rtiator. 

A.  y.  Coco,  Atty.  Oen.,  for  respondent 

SOMMEBVILIiX!,  J.  Belator,  district  at- 
torney for  the  Twenty-Seventh  Judldal  dis- 


trict, composed  of  the  parisbes  of  Ascension, 
St  James,  and  Assumption,  applied  for  and 
obtained  an  alternative  writ  of  mandamus 
ordering  respondent  the  parish  treasurer  of 
St  James  parish,  to  pay  him  three  certain 
warrants  of  ^.00  eadi,  issued  by  tbe  po- 
lice Jury  of  said  parish  for  salary  of  the 
district  attorney  for  the  months  of  Febru- 
ary, Harch,  and  April,  1919,  under  a  certain 
contract  made  by  relator  wlfli  the  poUce  Ju- 
ry under  and  by  virtue  of  section  4  of  Act 
No.  30,  Extra  Session  1877,  p.  47. 

Respond«it  denied  that  the  parish  was 
liable  for  the  warrants  sued  upon.  Be  al- 
leged that  the  contract  referred  to  was  ul- 
tra vires,  and  that  the  claim  of  relator  was 
Illegal,  in  that  same  was  forbidden  by  the 
Constitution  and  laws  of  the  state. 

At  the  trial,  the  mandamus  was  made  per- 
emptory, and  reqwndent  appealed  to  the 
Court  of  Appeal  for  the  Parish  of  Orleans, 
which  court  reversed  the  ruling  of  the  dis- 
trict court  and  dismissed  r^ator's  suit  Be- 
lator thereupon  applied  to  this  court  for  a 
writ  of  certiorari,  which  was  granted,  and 
the  case  is  before  the  court  for  its  comddtf- 
ation  and  judgment 

Belator  alleges  in  bis  petition  that  It  was 
the  ministerial  duty  of  the  parish  treasurer 
to  pay  the  warrants  sued  upon,  and  that  he 
had  no  discretion  in  the  matter;  and  re- 
spondent urges  the  Constitution  aijd  several 
acts  of  the  Legislature  which  make  It  his 
duty  to  refuse  payment  of  (he  warrants  on 
the  ground  that  th^  hare  been  issued  by 
the  police  Jury  without  authority. 

[1,2]  It  was  held  in  the  case  of  Parker 
T.  Bobertson,  Auditor,  14  La.  Ann.  249,  at 
a  time  when,  under  the  Gtxistitution  of  1852 
and  the  Act  of  1857,  No.  191,  p.  187,  the  ex- 
penses of  crimlual  cases  were-  paid  by  the 
state  upon  a  certificate  of  the  clerk  and 
presiding  Judge,  that  ttie  duties  of  the  au- 
ditor relative  to  accounts  for  such  expenses 
wwe  ministerial  and  imperative,  and  that 
he  must  issue  bis  warrants  to  the  treasurer 
ther^or.  The  same  doctrine  was  reit««ted 
in  regard  to  section  1042  of  the  Bevised 
Statutes  of  1870  in  the  case  of  City  of  New 
Orleans  v.  Patton,  Sheriff,  27  La.  Ann.  168, 
althou(^  the  court  in  the  latter  case  gave  to 
the  certiflcatea  of  ttioee  officers  an  effect  of 
canduslTeness  for  all  purposes  that  waa  re- 
fused to  t>e  attributed  to  them  in  State  ex 
reL  Houston,  Sheriff,  t.  Cit;  of  New  Or- 
leans, 80  La.  Ann.  82,  where  It  waa  held: 

"We  presume  that  plaintiff  relies  oa  the 
fact  that  liis  bills  have  been  approved  by  the 
derk  and  the  judge  of  the  criminal  court  [the 
plaintiff  in  that  case  being  the  sheriff  of  the 
criminal  court  for  the  paririi  of  Orleans  and 
his  bills  had  been  approved  by  the  proper  au- 
thorities]. That  approval  is  necessaiy;  bat, 
when  the  correctness  of  the  bBls  is  diqiuted. 
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that  approval  doei  not.  doae  the  door  agtbtst 
ao7  real  and  legitimate  defense.    •    •    * 

"The  city  ofiScera  riraold  not  Ui^tly  refuse  to 
pay  or  provide  for  the  payment  of  an  account 
wUcb— «8  that  o(  relator— bearc  on  its  face 
the  sanction  of  a  district  judge;  but,  when  be- 
side that  sanction  they  find  an  errof,  or  detect 
an  illegality,  they  have  the  incontrovertible 
power  to  protect  the  city  against  the  illegality 
or  the  error." 

"  "Where  officers,  whose  functions  are  chiefly 
ministerial,  are  yet  Intrusted  with  the  perform- 
ance of  certain  special  duties  requiring  the 
ezerdse  oi  judgment  and  discretion,  they  can- 
not, as  to  siich  duties,  b«  controlled  by  man- 
damns',  and  while  they  may  be  set  in  motion  and 
compelled  to  act,  the  courts  will  not  decide 
what  their  action  shall  be.'  High's  Ext.  Bern- 
edies,  pk  46,  ante  State  ex  rel.  Louis  Fix  v." 

The  duty  of  the  parish  treasurer  to  make 
payment  on  warrants  whidi  have  been  Issued 
"by  the  proper  authorities"  Is  clear  and  Im- 
I)eTatlye ;  bat,  as  was  very  properly  held  In 
the  Houston  Case  Just  dted.  It  would  be 
otherwise  if  the  voucher  sboiild  show  upon 
Its  face,  to  which  may  be  added.  If  the  ac- 
count to  which  the  voucher  was  appended 
should  show,  that  It  was  not  within  the  law ; 
1b  other  words,  that  the  police  jury  was  not 
the  proper  authority  to  allow,  approve,  or 
certify  to  the  correctness  of  the  account 

Here  it  Is  shown  that  the  police  Jury  waa 
without  authority  to  Issue  the  warrants 
sued  upon;  and  the  parish  treasurer  there- 
fore had  the  undoubted  right  to  refuse  pay- 
ment thereof,  and  to  thus  cause  the  matter 
to  be  submitted  to  the  court  for  determina- 
tion. 

Article  74  of  the  Constitution  of  1862,  in 
providing  for  district  attorneys,  said  that 
their  duties  should  be  determined  by  law. 
Under  said  Constitution  Act  No.  191,  p.  187, 
was  passed  in  the  year  1857.  It  was  therein 
provided  that  aU  expenses  attending  crim- 
inal proflecutl(H)s,  except  the  pay  of  jurors, 
should  be  paid  by  the  state  upon  oertlfloates 
of  the  clerk  and  the  presiding  judges  of  the 
several  courts  of  the  state. 

In  Const.  1868,  art  92,  the  district  attor- 
ney's salary  was  fixed  at  $1,500,  payable 
quarterly  on  his  own  warrant  Under  that 
Constitution,  section  1042,  Bevlsed  Statutes, 
was  adopted,  and  that  section  provided  that 
all  expenses  attending  criminal  proceedings 
should  be  paid  by  the  respective  parishes  in 
which  the  ofTenses  charged  may  have  been 
committed.  And  there  "was  also  adopted  Act 
No.  80  of  1877,  B.  S.  p.  47,  which  was  "an 
act  to  limit  the  appropriations  and  expendi- 
tures of  parishes  and  municipal  corpora- 
tions; to  prohibit  the  Issue  of  warrants  by 
their  officers;  to  permit  police  juries  to 
make  certain  contracts,  and  prescribing  cer- 
tain penalties."  And  it  was  under  section  4 
of  that  act  that  relator  entered  Into  a  con- 
tract with  the  police  jury  of  the  parish  of 
St.  James,  and  under  which  he  seeks  to  en- 
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force 'tb*  paynlent  of  bis  salary  for  tbe 
months  named.    Section  4  of  this  act  reads: 

"That  the  police  Juries  of  the  several  par- 
ishes in  this  state  may  be  and  are  hereby  au- 
thorized and  empowered  to  contract  for  fixed 
and  determined  sums  of  money  with  tiiose  of- 
ficers who  receive  in  compeniafion  for  services 
under  existing  laws,  fees,  commissions  or  mile- 
age from  said  parishes;  provided,  the  com- 
pensation allowed  shall  not  exceed  50%  of  the 
fees  allowed  by  the  laws  of  the  state." 

[S]  The  contract  provided  for  In  the  sec- 
tion Just  quoted  has  reference  to  the  ex- 
penses of  the  parish,  and  not  to  the  criminal 
expenses  now  made  payable  by  the  state, 
and  It  does  not  apply  to  fees,  commissions, 
or  mileage  which  are  not  paid  by  the  par- 
ishes. 

Relator  In  his  petition  Is  not  suing  for 
compensation  for  services  due  him  by  the 
parish  of  St  James  alone.  He  alleges  that 
he  Is  the  attorney  and  legal  adviser  of  pub- 
lic boaxds  and  political  corporations,  some 
of  which  are  not  even  tn  the  parish  of  St 
James,  viz.: 

"(l)  Q%e  board  of  commissioners  of  the  La- 
lonrche  Bashi  levce  district  domiciled  in  As- 
cension parish;  (2)  the  Joint  organiiation  of 
the  Atchafalaya  and  Lafourche  levee  boards, 
domiciled  in  Ascension;  (3)  the  Ponchartrain 
levee  district  domiciled  hi  St.  James;  (4) 
boards  of  school  directors  domiciled  in  Ascen- 
sion, -Assumption,  and  St.  James;  (5)  police 
Juries  of  the  parishes  of  Ascension,  Assumption, 
and  St.  James;  and  (6)  the  drainage  districts 
and  road  districts  situated  In  Ascension,  As- 
sumption, and  St.  James." 

So  that  section  4  of  the  act  does  not  au- 
thorize the  police  Jury  of  St  James  to  enter 
into  a  contract  with,  relator  to  pay  him  a 
certain  amount  of  money  for  fees  which 
might  be  due  by  the  above-named  boards,  or 
for  legal  services  rendered  to  tl^em,  when 
the  parish  was  not  responsible  for  die  sal- 
ary of  the  attorney  of  those  boards. 

The  Court  of  Appeal  was  of  the  opinion 
that  the  act  of  1877,  B.  S.,  had  been  repeal- 
ed by  the  adoption  of  Const  1879,  art  124, 
wherein  it  Is  provided: 

"There  shall  be  a  district  attorney  for  each 
judicial  district  ii^  the  state,  who,  shall  be  elect- 
ed by  the  qualified  electors  of  the  jndidal  dis- 
trict He  shall  receive  a  salary  of  |1,000.00 
per  annum,  payable  monthly  on  his  own  war- 
rant, and  shall  hold  office  for  four  years.  He 
shall  be  en  actual  resident,  of  the  district  and 
a  licensed  attorney  at  lav  of  this  state. 

"He  shall  also  receive  fees;  but  no  fees 
shall  be  allowed  in  criminal  cases  except  on 
conviction." 

And,  also,  by  Act  No.  96,  1880,  p.  122, 
passed  In  conformity  with  the  above-cited 
article  of  the  Oonstltatlon.    It  Is  entitled: 

"An  act  defining  the  duties  ot  district  attor- 
ntya  throughout  the  irtate,  and  fixing  their 
fees." 
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In  section  3  of  tbe  act  It  ia  provided  t 

'^hat  the  district  attorneys  throughout  the 
state  shall  be  entitled  to  receive,  in  addition 
to  their  salaries  as  allowed  by  the  Constita- 
tion,  the  following  fees,  to  wit:  $S  on  eadk 
conviction  on  which  the  accused  is  finally  sen- 
tenced  only  to  pay  a  fine." 

Then  follows  a  graduated  scale  extending 
from  $6  to  $25,  and  the  section  proceeds  to 
say: 


"He  shall  receive  only  one  fee  in  any 
and  shall  not  be  paid  his  fees  until  the  sen- 
tence shall  become  final  on  appeal  or  other- 
wise." 

In  section  6  it  Is  provided:    , 

"That  all  laws  or  parts  of  laws  in  conflict 
with  this  act  be  and  the  same  are  hereby  re- 
pealed." 

With  reference  to  the  effect  and  scope  of 
this  last  act  the  coort  said  In  State  ex  reL 
Bronssard,  District  Attorney,  v.  Henderson, 
Slieriff,  120  liB.  585,  45  South.  430,  which 
case  involved  the  right  of  the  district  attor- 
ney to  a  certain  portion  of  the  fines  collect- 
ed by  the  sheriff,  which  he  alleged  he  was 
entitled  to  under  the  law: 

"The  Constitution  of  1898  (article  125),  re- 
ferring to  the  district  attorney,  provided:  'He 
shall  receive  a  salary  of  $1,000  per  annum. 
*  *  *  He  shall  also  receive  fees;  but  no  fees 
shall  be  allowed  in  criminal  cases,  except  on 
conviction,  which  fees  shall  not  exceed  $5  in 
cases  of  misdemeanor. 

"Article  180  reads:  'No  ofScer  whose  salary 
is  fixed  by  the  Constitution  shall  be  allowed  any 
fees  or  perquisites  of  office,  except  where  oth- 
erwise provided  for  by  this  Constitution.' " 

In  this  discussion  of  whether  the  act  of 
1877  had  been  repealed  or  not,  either  direct- 
ly or  by  implication,  the  court  proceeded  to 
say: 

"Applying  this  ml«  to  the  instant  case,  we 
sre  of  opinion  that  the  purpose  of  Act  No.  86 
of  1880  wss  to  deal  with  the  whole  subject 
of  the  duties  and  compensation  of  district  at- 
torneys, and  that,  whilst  there  may  have  been 
some  provisions  of  the  existing  law  which  es- 
caped its  operation,  it  so  modified  or  super- 
seded those  np.on  which  relator  relies  as  to  pre- 
clude Ilia  recovery  upon  the  claim  which  lie 
here  sets  up." 

And  the  mandamus  was  refused. 

Again,  the  Legislature  in  adopting  Act  No. 
32  of  1902,  p.  39,  clearly  intended  to  repeal 
Act  30  of  1877  by  adopting: 

"An  act  to  amend  and  re-enact  Act  N&  30 
of  the  General  Assembly  of  1877,  Extra  Ses- 
mon,  approved  March  28,  1877,  entitled,"  etc. 

Section  A  of  the  act  of  1877  was  not 
amended  or  re-enacted  in  the  later  act,  and 
it  forms  no  part  thereof;  and  section  6  of 
Act  82  provides: 


"That  an  laws  or  parts  of  laws  contraiy  to 
or  in  conflict  with  the  provisions  of  this  set 
be  snd  the  ssme  are  herd>y  repeslsd." 

[4]  Again,  in  Act  Ka  125, 1012,  p.  147,  dis- 
trict attoi^eys  are  forbiddoi  to  collect  fees 
for  services  rendered  to  the  corporatimis 
and  institutions  named  In  rdator's  petition. 
In  section  1  of  that  act  it  is  provided : 

"That  the  Attorney  General  of  the  state  of 
lionisiana  in  the  parish  of  Orleans  and  the 
district  attorney  of  the  several  Judicial'  dis- 
tricts of  the  state  of  lionisisna,  other  than  the 
parish  of  Orleans,  shsll  ex  officio  and  without 
extra  compensation,  general  or  special,  be  the 
regular  attorney  and  counsel  for  the  police 
juries  and  school  boards  within  the  pariah  of 
Orleans  and  within  their  respective  districts 
and  of  every  state  board  or  commission  domi- 
ciled therdn,  including  levee  bosrds,  hospitsl 
and  asylum  boards,  educational  boards  and 
dock  boards,  and  all  state  boards  or  commis- 
sions, the  members  of  which,  in  whole  or  in 
part,  are  elected  by  the  people,  or  appointed 
by  the  Governor  or  other  prescribed  authority, 
except  all  state  boards  and  commissions  domi- 
ciled at  the  city  of  Baton  Bovge  parish  of  Bast 
Baton  Bonge  and  all  boards  in  diarge  or  in 
control  of  state  institutioos;  and  it  shsll  be 
unlawful  for  any  police  jury,  school  board,  or 
state  board  or  conunission  to  retain  or  employ 
for  any  compensation  whatever  any  attorney  or 
coonsel  to  represent  it  generally,  or  except  ss 
hereinafter  provided,  to  retain  or  employ  any 
spedsl  attorney  or  counsel  for  any  compen- 
sation whatever  to  represent  it  in  any  special 
matter,  or  pay  any  compensation  for  any  legal 
services  whatever." 

Section  8  provides: 

"That  no  police  jury  or  parish  scfaoel  board 
sliall  retain  or  employ  any  special  attorney  or 
coonsel  to  represent  it  in  any  special  matter 
or  pay  any  compensation  for  any  legal  servic- 
es whatever  unless  a  real  necessity  exists 
therefor  made  to  appear  by  a  resolution  tiiere- 
of,  stating  fully  the  reasons  for  such  action 
and  the  compensation  to  be  paid,  which  reso- 
lution shsll  be  spread  upon  the  minates  of  snch 
body  snd  published  in  tlie  official  joumsl  of 
the  parish." 

Section  4  of  the  act  declares  it  to  Im  a 
malfeasance  and  gross  misconduct  for  a  dis- 
trict attorney  to  refuse  to  perform  the  du- 
ties required  of  him  by  the  act,  or  to  will- 
fully fail  to  render  faithful  and  effldoit 
services  in  that  regard.  And  It  is  further 
provided  that  members  of  police  Juries, 
school  boards,  and  state  boards  or  oommia- 
sioDs  who  shall  violate  any  of  the  provi- 
sions of  the  act,  and  any  couns^  rar  attor- 
ney who  shall  knowingly  accept  such  pro- 
hibited employment  or  compensatUm,  shall 
be  deemed  guilty  of  a  misdemeanor,  etc. 
And  section  6  provides: 

"That  all  laws  or  parts  of  laws,  general  or 
special,  in  conflict  or  inconsistent  with  any  «t 
the  provisions  of  this  act  be  and  the  same  as* 
hereby  repealed." 
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Belator'B  salary  being  fixed  In  the  Constl- 
tntion  and  the  law,  and  an  allowance  of  tees 
or  perqnlsiteB  of  ofBce  being  prohibited  by 
the  Constltation  (artide  180),  and  he  being 
specially  prohibited  by  statute  from  collect- 
ing fees  for  services  sned  npon  in  this  case  he 
cannot  recover  Judgment  for  those  services. 

[I]  Relator  is  an  officer  of  the  government, 
and  holds  no  contractual  relation  with  It 
The  contract  between  him  and  the  police  Ju- 
ry which  is  here  sued  upon  Is  not  covered 
by  the  roles  of  law  relative  to  contracts  gen- 
erally. The  power  which  creates  a  public 
office,  to  define  its  duties,  to  fix  its  OHnpen- 
sation,  to  essentially  governmental,  and 
there  are  no  principles  more  firmly  estab- 
lished than  that,  where  no  compensation  is 
provided  by  law  none  is  due,  and  that  the 
'oompensatlan  as  fixed  by  law  may  not  be 
«diangpd  by  agreement.  Contracts  attempted 
to  be  made,  which  provide  for  compensation 
different  from  that  prescribed  by  law,  are 
void  as  being  against  public  policy.  29  Cyc. 
p.  1426. 

As  relator's  contract  appears  to  cover 
compensation  fOr  l^al  services  rendered  by 
him  to  state  boards  and  commissions  which 
the  law  requires  him  to  serve  without  com- 
pensation, his  suit  for  its  execution  must  be 
denied.  T%e  police  Jury  is  forbidden  by  the 
present  law  to  make  a  contract  which  covers 
attorney  fees  in  connection  with  state 
boards.  The  Act  of  1877  only  contemplated 
contracts  between  police  Juries  and  those  of- 
ficers who  were  at  that  time  receiving  fees 
and  compensation  from  parishes. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal In  this  case  be  affirmed  at  relator's 
costs. 

CNIELL,  X,  concurs  In  the  decree. 

On  Rehearing. 

DAWfOMS,  J.  On  rehearing,  plaintiff 
says  that  it  is  not  contended  by  ttte  Attor- 
ney Qeneral,  representing  the  respondent, 
that  he  (plaintifr)  is  claiming  of  the  parish  of 
St.  James  any  comx>ensation  to  which  he  Is 
not  entitled  under  existing  law,  but  that  the 
sole  qnestlon  is  as  to  the  right  of  the  police 
Jury  to  make  a  contract  with  him  to  pay  a 
fixed  sum  annually,  in  monthly  installments, 
in  lieu  of  the  fees  which  he  Is  permitted  un- 
der the  law  to  receive.  And  this  seems  to  be 
the  true  issue. 

[I]  As  pointed  out  in  our  former  opinion, 
when  the  Act  No.  30  of  the  Bxtra  Session  of 
the  Legislature  of  1877  was  passed,  district 
attorneys  were  entitled  to  receive  certain 
fees  for  their  services,  and  section  4  of  that 
act,  we  think,  authorized  the  making  of 
such  contracts  as  the  one  under  considera- 
tion; but  the  Constitution  of  1879,  article 
124,  provided  that  "he  [the  district  attor- 
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ney]  shall  also  recdve  fees;  but  no  fees 
shall  be  allowed  in  criminal  cases,  except  on 
conviction,''  and  hence  prohibited  the  collec- 
tion of  any  fees  in  criminal  cases  except  on 
conviction.  Act  96  of  1880,  passed  pursuant 
to  this  provision,  fixed  ^edflcally  the  fees 
which  should  be  paid  in  such  cases,  and  in 
the  last  sentence  of  section  8,  the  Leglsla- 
tnie  said; 

"He  ihall  receive  only  one  fee  in  any  case, 
and  shall  not  be  paid  his  fee  until  the  sentence 
has  become  final  on  appeal  or  otherwise." 

Section  4  provided  that  he  should  advise 
the  police  Jury  and  the  school  board,  upon 
due  application  made,  and  represent  them  In 
all  suits.  Section  5  permitted  him  to  re- 
ceive 5  per  cent  upon  all  sums  which  be 
might  collect  for  the  state,  the  parish,  or 
the  school  board,  and  the  commissions  as 
allowed  by  law  upon  forfeited  bonds. 

The  language  of  article  125  of  the  Consti- 
tution of  1888,  on  the  subject  of  fees,  U 
practically  identical  with  that  of  1879;  so 
that  the  provisions  of  Act  No.  96  of  1880 
(which  do  not  appear  to  have  been  changed) 
is  the  law  of  the  case,  at  least  in  so  ftir  as 
the  services  of  the  district  attorney  in  crim- 
inal cases  are  concerned;  and,  in  view  of 
its  positive  and  specific  terms  that  his  fees 
shall  not  be  paid  except  and  until  any  par- 
ticular case  becomes  final,  we  do  not  see  how 
it  can  be  said  that  those  services  may  be 
paid  for  in  any  different  manner,  or  at  any 
other  time.  We  take  cognizance  of  the  tact 
that  criminal  terms  of  court  are  held  in  the 
country  parishes  at  least  twice  a  year,  and 
that  the  cases  tried  therein  become  final- at 
Intervals  of  about  six  months.  Hence  a  con- 
tract by  which  services  not  yet  rendered  are 
paid  for  in  advance,  monthly  or  otherwise, 
or  until  the  cases  become  final,  it  seems  to 
us,  violates  the  mandatory  provisions  of  the 
law,  and  that,  in  so  far  as  the  fees  of  dis- 
trict attorneys  in  criminal  cases  are  con- 
cerned, section  4  of  Act  No.  30  of  1877  has 
been  superseded  by  the  Act  96  of  1880. 

Our  condnsion,  therefore,  Is  that  In  crim- 
inal cases,  the  fees  allowed  by  law  can  only 
be  paid  when  and  as  they  become  due  under 
the  law,  and  that  any  other  arrangement  is 
unwarranted  as  It  now  exists. 

ill  As  to  any  services  which  the  district 
attorney  may  render  to  the  police  Jury, 
school  board,  or  other  public  body  in  civil 
matters,  he  is  denied  any  "extra  compensa- 
tion, general  or  special,"  and  must  be  the 
"regular  attorney  for  the  poUce  Jury  and 
school  board,"  etc  Act  126  of  1912.  The 
police  Jury  is  the  l^al  entity  representing 
the  parish,  and  has  no  other  business  or 
function  than  in  matters  touching  its  Inter- 
ests. Therefore  any  contract  for  compensa- 
tion for  services  to  the  parish  in  <dvll  mat- 
ters is  prohibited  by  the  statute. 


Digitized  by 


Google 


650 


85  SOITTHBBN  KBPOBTEB 


(U 


-  In  regard  to  the  5  per  cent,  commiaslon 
on  forfeited  braids,  we  know  that  any  funds 
realized  from  tbls  source  go  to  tbe  public 
schools  of  the  parish  through  the  school 
board,  and  in  tbls  same  act  of  1912  the  dis- 
trict attorney  Is  made  the  regular  attorney 
of  tbe  school  board  wlQ^ont  extra  compensa- 
tion ;  and  no  fees  may  be  paid  for  serylces 
to  It  or  the  parish,  except  nnder  certain 
conditions  not  applicable  to  this  case. 

It  follows  that  there  are  no  legal  services 
which  the  district  attorney  can  render  to 
the  parish,  for  which  he  may  exact  com- 
pensation, olhCT  than  in  the  trial  of  crimi- 
nal cases,  and  hence  nothing  to  form  the  ba- 
sis of  the  agreement  in  this  case,  or  to  sup- 
port the  compensation  whldi  he  is  claiming. 

For  the  reasons  assigned,  our  former  de- 
cree is  reinstated  and  made  the  final  Judg- 
ment of  this  court. 

OinEIiL,  J.,  concurs  in  the  result. 


(147  La.  715) 

No.  24081. 

STATE  V.  WILLIAMS. 

(Supreme  Court  of  Iioulsians.    Jane  80. 1920.) 

(SyUatu*  hv  ih«  Court.) 

Criminal  law  <&=3945(l)— New  trial  not  war- 
ranted by  newly  diseovereil  evidence  not  like- 
'  ly  to  change  result. 

Unless  alleged  newly  discovered  evidence 
appears  to  be  of  a  character  which  probably 
will,  or  should,  produce  a  result  different  from 
that  reached  by  a  Jury  ih  a  criminal  prosecu- 
tion, the  trial  judge  la  Joatified  in  refusing  a 
new  trial  upon  that  ground. 

Appeal  from  Thirteenth  Judicial  District 
Court,  Pariah  of  Rapides;  J.  A.  Williams, 
Judge. 

Ed  Williams  was  convicted  on  a  charge 
of  shooting  with  intent  to  kill,  and  he  ap- 
peals.   Affirmed. 

Hakenyos,  Hunter  ft  Scott,  of  Alexandria, 
for  appellant. 

A.  V.  Coco,  Atty.  G«a.,  and  T.  A.  Carter, 
Dist  Atty.,  of  Alexandria  (T.  S.  Walmsley, 
of  New  Orleans,  of  counsel),  for  the  State. 

MONROE,  C.  J.  Defendant,  having  been 
convicted  upon  a  charge  of  shooting  with  the 
intent  to  kill,  and  sentenced  to  lmprisonme;i)t 
at. hard  labor,  presents  his  case  to  this  court 

'  upon  a  hlU  of  exception  reserved  to  the  over- 
ruling of  a  motion  for  new  trial,  as  follows : 

•  The  motion  alleges  that  defendant  was  con- 
victed on  the  testimony  of  Howard  Hagens 
who  did  not  see  the  shooting ;  of  Will  Jones, 
Oscar  Sanders,  and  Dennis  Ewell,  who  did 
not  see  the  shooting  and  testifled  to  no  mate- 


rial facts;  of  Francis  Jones,  who  testified 
that  defendant  went  out  of  the  church  with 
a  pistol  in  his  Iiand,  though  he  did  not  see 
the  shooting;  and  of  Albert  Kennedy,  wlio 
was  shot,  and  who  testifled  that  he  saw 
mover,  "by  the  light  of  the  gun,"  as  it  wai 
fired ;  that  he  and  mover  had  never  had  mj 
(rouble;  had  none  that  night;  and  tliat 
mover  Just  walked  to  the  door  and  shot  him. 
It  further  alleges  that  the  evidoux  for  tbe 
defense  Consisted  of  proof  of  the  good  dla^ 
acter  of  mover  and  the  bad  diaracter  of 
Kennedy ;  the  testimony  of  Parson  Green  to 
•the  effect  that  Kennedy  told  him  that  be 
had  a  broken  pistol  that  night ;  and  the  testi- 
mony of  mover  and  his  brother,  Sam  WD- 
liams,  to  the  effect  that  mover  was  trying  to 
gain  entrance  into  a  church,  where  a  flj^t 
was  going  on,  in  order  to  get  out  his  wife 
and  child,  and  that  he  was  stopped  at  the 
door  by  Kennedy,  "who  threw  a  pistol  ia 
his  face,  when  mover  fired";  that  the  eri- 
deuce  for  the  state  was  unreasonable  and  in- 
consistent with  human  experienoe;  the  evi- 
dence for  the  defense  was  consistent  and 
showed'  that  mover  acted  in  self-defense  and 
from  natural  motives,  oonsistent  with  tbe 
past  friendly  relations  between  him  and  the 
man  who  was  shot  by  him.  •  •  •  That, 
since  the  trial,  mover  has  discovered,  with 
tbe  aid  *  *  *  of  his  mother,  two  wit- 
nesses whom  he  did  not  know  of  at  the  time 
of  the  trial ;  that  he  attaches  their  afiidavitg 
to  the  motion.  The  affidavits  are  those  of 
Sambo  Jasper  and  Carson  Fields.  Jatqper 
testifies  that  he  was  standing  near  Kennedy 
when  the  latter  was  shot;  tlaat  he  turned 
and  saw  him  with  one  hand  on  his  hip  puca- 
et,  under  his  overcoat,  and  the  other  on  tus 
mouth;  that  he  asked  Kennedy  if  he  wss 
shot,  at  the  same  time  placing  one  hand  on 
his  shoulder  and  jthe  other  on  his  hip  pocket ; 
that  he  felt  a  pistol  in  the  hip  pocket;  that 
he  was  not  in  a  ix>sltIon  to  say  whether  Ken- 
nedy had  previously  drawn  a  pistol;  that, 
immediately  after  the  shooting,  6ns  Kai- 
nedy,  brother  of  Albert  Kennedy,  raised  a 
pistol  In  the  air  and  asked  who  bad  d(Bie 
the  shooting;  that  there  was  conaideraUe 
sQuiabbllng  at  the  door  at  the  chordi.  Just 
prior  to  the  shooting. 

Carson  XHelds  makes  affidavit  to  the  diect 
that  be  was  standing  near  Kennedy  when 
the  shooting  occurred ;  that  he  did  not  see 
defendant  at  that  time,  and  does  not  know 
who  did  the  shooting ;  tjiat,  "immediately  be- 
fore the  shot  was  fired,  he  saw  Albert  Ken- 
nedy reach  in  bis  hip  pocket  and  draw  a 
pistol  and,  pointing  In  the  direction  of  some 
person  who  was  in  the  doOr  of  tlie  dinrch. 
say,  'I  am  not  letting  anyttody  in  or  out  of 
here,'  and,  at  that  time,  the  pistol  fired  from 
the  outside ;  that  affiant  knows  that  Albert 
Kennedy  had  pointed  the  pistol  in  the  direc- 
tion of  the  person  who  was  on  the  outside 
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of  the  door,  bat  was  not  In  a  posttloB  to  see 
who  that  party  was."  He  fortber .  S!irears 
that  he  had  not  previously  Informed  defend- 
ant of  what  be  knew. 

The  statement  per  curiam,  attached  to  bUI, 
reads.  In  part: 

"The  court  felt  that  the  law  and  the  evldenee 
jastified  the  verdict  of  the  ]nry.  The  evidenc* 
diadoaed  the  fact  that  the  ahootinK  took  place 
at  a  negro  adiool  exhibition,  at  which  place 
the  man  shot  was  the  doorkeeper  of  the  occa- 
sion and  the  party  charged  with  the  shooting 
was  attempting  to  make  an  entrance  into  the 
building  without  paying  the  price  of  admission, 
it  being  claimed  that  there  was  a  row  going  on, 
on  the  inside,  and  that  the  accused  shot  the 
doorkeeper  while  thus  attempting  to  make  his 
entrance  into  the  church  where  the  entertain- 
ment was  going  on.  *  *  *  Begarding  the 
sworn  statement  of  the  two  witnesses,  set  forth 
as  newly  discoyered  evidence,  will  say  that 
there  does  not  appear  to  be  anything  in  the 
statements  which  will  serve  as  newly  discov- 
ered evidence,  but  solely  as  cnmulative  evi- 
dence, as  several  witnesses  testified  that  they 
were  present  and  did  not  see  the  sliooting.  It 
was  shown  that  Ed  Williams  armed  himself 
with  a  pistol  just  before  he  left  his  home  for 
the  church;  and,  also,  it  wis  shown  that  the 
party  shot  did  have  In  his  pocket  a  broken 
pistol,  carried  to  the  church  to  be  used  by 
the  children,  who  were  giving  dosing  exercises 
of  a  colored  schooL*' 

That  the  newly  discovered  witness,  Jas- 
per, found  the  pistol  In  Kennedy's  pocket  Im- 
mediately after  Kennedy  bad  been  shot,  does 
not  appear  altogether  consistent  with  tbe 
statement  of  tbe  other  witness  that  Koo- 
nedy  had  drawn  the  pistol  before  the  shoot- 
ing, slioce  a  man  who  has  been  shot  Is  not 
likely  to  concern  himself,'  Immediately,  with 
the  matter  of  returning  to  bis  pocket  a  brok- 
en pistoL  But,  from  any  point  of  view,  as 
based  on  the  admitted  facts  and  proposed 
evidence,  we  find  nothing  to  Justify  the  be- 
lief that  the  latter  could,  or  should,  have 
produced  a  result  different  from  that  reach- 
ed. The  new  trial  was  therefore  properly  re- 
fused. Marr's  Crlm.  Jur.  of  La.  p.  830,  note 
"d";  State  v.  Ferguson,  U4  La.  73,  38  South. 
23;  State  v.  Sloan,  120  La.  173,  46  South.  60. 

Judgment  affirmed. 


(80  PI*.  100) 

BOYKIN  V.  STATE. 

(Supreme  Court  of  Florida.     July  S,  1920.) 

(BvHoUu  by  tht  Oawrt.) 

I.  CrtaiiMi  law  «b»II56(2)— Rsfasal  to  iraat 

MW  trial  Bot  ilstsHkad^  wbert  vardiot  •«*• 

parted  ^  svManoe. 

Where  there  is  some  substantial  competent 

evidence  of  all  the  facts  legally  essential  to 

support  the  verdict,  and  there  is  nothing  in  the 

record  to  indicate  that  the  Jury  was  not  gov- 


erned by  the  evidence,  a  refusal  ot  the  trial 
court  to  grant  a  new  trial  on  the  gronnd  of  the 
insnflSdency  of  tlte  evidence  to  sopport  the  ver- 
dict will  not  be  disturbed  by  an  appellate  court 

2.  Indlotnest   ami    Informatloa   «=>  189(3)  — 
Charge  ef  assault  with  Intent  to  murder  In 
first  degree  will  sustain  vardlot  for  aeoond 
dsorasu 
A  verdict  of  guilty  of  assault  with  intent 
to  commit  murder  in  the  second  degree,  upon 
a  charge  of  assault  with  intent  to  commit  mur- 
der in  the  first  degree,  will  be  sustained,  if  the 
evidence  shows  an  assault  with  intent  to  com- 
mit murder  in  the  first  degree  or  in  the  sec- 
ond degree  as  defined  in  the  statute,  since  the 
latter  oSenae  is  regarded  as  being  induded  in 
the  former. 

Error  to  Circuit  C!ourt,  Santa  Boss  Coun- 
ty; A.  G.  Campbell,  Judge. 

Will  Boyldn  >was  convicted  of  assault  with 
intent  to  commit  murder  In  the  second  de- 
gree, and  he  brings  error.    Affirmed. 

W.  W.  Clark,  ot  Milton,  for  plaintUC  In 
error. 

Van  G.  Swearlngen,  Atty.  Oen.,  and  D. 
Stuart  Gillis,  Aast.  Atty.  Gen.,  for  the  State. 

WEST,  J.  a%l8  case  Involves  a  question  of 
evidence  and  certain  prlndplea  of  law  well 
settled  in  this  jurisdiction. 

Plaintiff  in  error.  Will  BoyUn,  was  Indict- 
ed and  tried  upon  a  charge  of  assault  with 
Intent  to  commit  murder  in  the  first  degree. 
He  was  found  guilty  of  assault  with  intent 
to  commit  murder  in  the  second  degree. 
From  tbe  sentence  Imposed  he  took  writ  of 
error. 

There  Is  a  single  assignment  of  wror.  It 
challenges  the  soundness  of  the  order  of  the 
court  overruling  defendant's  motion  for  a 
new  trial.  Tbe  grounds  of  the  motion  for 
new  trial  are:  (1)  ^n>at  the  verdict  Is  con- 
trary to  law  and  not  authorized  under  the 
Indictment;  and  (2)  that  the  verdict  is  coif- 
trary  to  tbe  evidence  and  not  supported  by  It 

The  person  iqKm  whom  the  assault  is  al- 
leged to  have  been  made  is  Sam  Bellamy. 
At  the  trial  Bdlamy  testified: 

"My  name  is  Sam  Bellamy.  I  live  out  on 
the  hill,  just  this  side  of  Mr.  Hhoda's.  I  know 
Will  Boykin.  I  have  known  him  something 
over  IS  years.  He  and  I  had  some  little  tronble 
about  the  IStb  of  last  September,  last  year. 
It  was  over  at  the  mill— the  Mayo  mill.  The 
trouble  was:  I  was  running  the  edger,  and  he 
was  runnin'g  the  rollers.  I  got  fouled  in  the 
lumber,  and  I  run  over  there  and  asked  him 
to  stop  the  rollers  until  I  could  get  it  unfouled. 
He  said  no;  he  was  not  going  to  stop  it;  he 
said  it  was  none  of  my  business.  I  asked  him 
to  stop  it  nntil  I  could  get  unfouled.  I  said 
that  was  no  way  to  do,  I  said  you  Just 
naturally  contrary  and  too  bigoted.  I  sees  Mr. 
Whitmire  coming,  and  turns  to  go  back  to  work, 
and  he  strikes  me  with  this  pidc  This  is  when' 
he  hit  me.    I  will  show  it  to  the  Jury;   that  is 
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where  he  hit  me.  Made  that  hole  right  there. 
There  Ig  a  plate  in  there,  the  doctor  aays.  Tea, 
■ir;  the  doctor  had  to  pat  in  a  plate.  Dr. 
Payne  treated  it  for  me  at  the  Pensacola  Hoa- 
pitaL  He  hit  me  with  that  pick  over  there. 
Yea,  sir;  that  ia  the  same  pick,  I  have  seen  it 
over  there.  I  don't  know  how  he  hit  me.  I 
won't  be  so  sure  about  that,  Dr.  Carter  said 
he  stuck  it  in.  He  waited  on  me;  he  took  me 
to  Pensacola;  he  said  be  stuck  it  in.  Didn't 
go  that  way — stuck  it  in  this  way." 

Perry  Whltmlre,  for  the  state,  testified: 

"My  name  is  Perry  Whitmire.  I  live  in  Milton 
here.  I  know  Sam  Bellamy  and  Will  Boykin. 
I  waa  out  at  the  Mayo  mill  at  the  time  they  had 
some  trouble  some  time  last  September.  I  was 
somewhere  about  30  feet  away  when  they  had 
the  trouble.  I  first  noticed  it  about  a  minute,  I 
guess,  before  I  saw  Sam  with  his  head  split. 
I  saw  Sam  talking  to  Boykin.  I  didn't  know 
there  was  any  trouble  between  them.  He  was 
leaning  over  aome  pieces  of  lumber  two  or 
three  feet  apart.  The  lumber  comes  out  here 
(indicating).  Sam  was  at  the  edger.  Sam 
Bellamy  had  his  hands  on  his  lumber  on  his 
side,  and  Will  was  standing  on  the  other  aide 
of  Sam's  lumber,  talking  to  him.  I  suppose 
Sam'a  boards  were  about  that  high.  Wdl,  I 
made  a  step  to  another  fellow,  and  I  looked 
around  and  saw  Bellamy  coming  with  bis  head 
split,  and  I  saw  Boykin  coming  with  a  lumber 
pick  in  bis  hand." 

Douglass  Collins,  for  tbe  state,  testified: 

"My  name  is  Douglass  Collins.  I  live  across 
the  river.  I  know  Sam  Bellamy  and  Will  Boy- 
kin. I  knew  them  both  about  the  20th  day 
of  September,  last  year.  I  was  down  at  tbe 
Mayo  mill  at  the  time  they  had  that  little 
trouble.  I  was  about  20  or  25  feet  from  them. 
Well,  I  waa  about  as  far  from  them  as  from 
me  to  where  that  man  is  standing  in  the  jail 
(indicating).  The  first  thing  I  noticed,  him 
and  Win  waa  standing  up  there  talking.  I 
didn't  see  Sam  doing  anything  to  him.  Sam 
didn't  do  anything  to  him.  Sam  went  to  turn, 
ajid  WUl  hit  him  with  the  pick.  He  was  kind 
bf  tamed  sideways  to  him;  he  hit  him  kind 
of  this  way.  I  didn't  notice  which  way'  the 
pick  was  tamed.  I  think  he  hit  him  with  the 
back  of  it  I  thought  he  did.  Sam  staggered 
on  across  the  mill.  Will  run  over  there  to 
him.  Sam  staggered  across  the  mill,  and  Will 
run  over  there  to  him.  where  he  waa  at.  Will 
jumped  back  from  him  then,  and  Sam  run 
around  and  picked  up  the  az.  About  that  time 
I  couldn't  see  them  for  a  while,  because  they 
were  back  of  the  edger,  and  then  Will  came 
around.  I  didn't  see  him  any  more  until  he 
came  further  around  the  edger,  and  came 
around  the  button  saw.  That  is  where  Brown 
was.  I  didn't  see  Sam  doing  anything  to  him  at 
all,  hitting  him  or  slapping  him.  I  didn't  see 
him  do  anyttilug  to  him  at  all.  I  didn't  see 
him  strike  him  at  all;  didn't  see  him  make  any 
demonstration  towards  him  at  all.  After  they 
waahed  the  blood  off  of  him,  Sam  went  back  to 
the  button  saw.  There  was  an  az  lying  there, 
and  Sam  picked  up  the  az  then  and  started 
towards  Will,  where  he  was  working,  and  then 
Will  taken  both  the  picks  and  jumped  np  on 
the  roUer  bed." 


Tbe  pbysldan.  Dr.  Albert  dorter,  wbo  ez< 
amlned  the  wound  Inflicted  testified: 

"My  name  is  Albert  Carter.  I  am  a  physi- 
cian. I  am  engaged  in  the  actual  practice  of 
medicine  and  surgery.  I  know  Sam  Bellamy, 
been  knowing  Iiim  for  several  years.  I  remem- 
ber the  time  when  it  was  said  he  was  struck 
by  a  man  named  Will  Boykin.  I  ezamined  his 
head  at  that  time.  'The  wound  waa  in  the  right 
temporal  region.  I  think  it  was  on  the  right 
side.  It  was  a  lacerated,  contused  wound,  in- 
volving two  layers  of  bone,  and  went  into  the 
brain.  It  ahowed  that  it  was  made  with  a 
sharp  instrument;  it  waa  a  punctured  wound; 
it  was  done  with  a  sharp  instrument.  The  na- 
ture of  the  wound  showed  that  it  could  have 
been  made  with  an  inatmment  such  aa  thia 
(referring  to  iVk,  which  waa  ezhiUtad  to  wit- 
ness)." 

Ernest  Cross,  the  first  witness  In  behaU  at 
defendant,  testified: 

"My  name  is  Ernest  Cross.  I  know  these 
two  darkles,  Will  Boykin  and  Sam  Bellamy. 
I  was  working  down  at  the  mill  at  the  time 
they  had  the  difficulty.  I  was  working  over 
about  flO  feet  from  Will  Boykin's  place  of  work 
—something  like  that.  Yea,  sir;  a  little  bit 
longer  than  this  courtroom.  Aroand  60  feet 
is  the  nearest  I  can  guesa  at  it.  Will  Boykin 
and  Sam  Bellamy  worked  about  10  feet  apart 
The  first  thing  I  noticed  between  them  waa: 
Just  before  the  trouble  began,  Bellamy  got  np 
and  walked  from  his  job,  and  was  shaking  his 
finger  in  his  face;  and  he  turned  around  to 
walk  off.  Wen,  he  turned  around;  I  don't  know 
whether  he  turned  around  to  walk  off  or  not; 
and  Will  hit  him.  The  mill  waa  making  a  noise. 
As -Will  struck  him,  he  shoved  him  on  around — 
followed  him  on  around  the  edger.  He  tamed 
around,  and  came  back  there,  and  stopped;  and 
Bellamy  picked  up  an  az  and  started  after  him 
that  way,  and  two  or  three  more  boys  got  in 
aiiross  there,  and  then  Bellamy  started  oS  thia 
way   (indicating)— this  end  of  the  milL" 

There  is  other  evidence  to  the  same  effect 
It  appears  in  the  testimony  of  plain tifC  In 
error  that  there  had  been  trouble  before  this 
time  between  hbn  and  Bellamy,  and  the 
jury  may  have  concluded  that  there  was 
still  bad  blood  between  them. 

No  benefit  wonld  be  derived  from  an  at- 
tempt to  follow  In  this  opinion  the  interest- 
ing discussion  of  counsel  with  respect  to  the 
legal  principles  which  he  conceives  to  be  In- 
volved. 

[1]  The  frequently  reiterated  rule  Is  that, 
where  there  Is  some  substantial  competent 
evidence  of  all  the  facts  legally  essential  to 
support  the  verdict,  and  there  is  nothing  in 
the  record  to  indicate  that  the  jury  was  not 
governed  by  the  evidence,  a  refusal  of  the 
trial  court  to  grant  a  new  trial  on  the 
grotmds  of  the  InsafBdency  of  the  evidence 
to  support  the  verdict  will  not  be  disturbed 
by  an  appellate  court  Messer  ▼.  State,  TO 
Fla.  619,  78  South.  680 ;  Barrentlne  ▼.  State, 
72  Ba.  1,  72  South.  280;  McGlellan  v.  State, 
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46  Fla.  215,  68  Sonth.  419;  Smith  T.  State, 
«6  Fla.  135,  68  Soutb.  13& 

[2]  It  Is  equally  well  established  here  that 
a  verdict  of  guilty  of  assault  with  Intent  to 
commit  murder  In  the  second  degree  upon  a 
«harge  of  assaolt  with  intent  to  commit 
murder  In  the  first  dqp:ee  will  be  sustained, 
If  the  evidence  shows  an  assault  with  intent 
to  commit  murder  in  the  first  degree  or  in 
the  second  degree  as  defined  in  the  statute, 
since  the  latter  offense  is  regarded  as  being 
included  In  the  former.  Section  4007,  Gen. 
Stats.  1906,  CompUed  Laws  1914;  Grace  v. 
State,  83  South.  271;  Jarman  v.  State,  82 
South.  777;  Feagle  v.  State,  65  Fla.  13,  46 
South.  182 ;  McCoy  and  Thomas  v.  State,  40 
Sla.  494,  24  South.  485. 

There  Is  sufficient  basis  In  the  evidence 
for  a  verdict,  either  upon  the  theory  that 
■plalntlfC  in  error  was  guilty  of  assault  with 
intent  to  commit  murder  In  the  first  degree 
or  in  the  second  degree,  and  an  application 
of  the  foregoing  principles  results  necessari- 
ly In  an  affirmance  of  the  Judgment 

The  Judgment  will  be  affirmed. 

TATLOK,  WHITFIELD,  and  ELUS,  JJ., 
•concnr. 


(80  n«.  830 

BUSBEE  V.  WEEKS  0t  aL 

(Soprcme  Court  of  Blorida.     July  21,  1920.) 

(Syllabwt  by  the  Court.) 

•I.  Hab«a»  eorpas  «3»9»(l)— Fatbtr  has  para* 
moaat  right  to  oastedy  of  ohildrei  at  con- 
mon  law. 

At  common  law  the  father  haa  a  paramount 
right  to  the  custody  and  control  of  his  legiti- 
imate  minor  children,  subject  only  to  lawful  reg- 
ulatioDB  for  the  benefit  of  bis  children. 

.2.  Habeas  corpis  «=999  (3)— Father  held  en- 
titled to  oustody  of  child  as  against  maternal 
grandparents. 
Where  an  infant  girl's  mother  died  at  its 
'birth  and  when  the  child  was  three  days  old 
its  father  verbally  committed  its  care  and  ens- 
tody  to  its  Bwtemal  grandparents  nntil  the 
father  could  otherwise  provide  for  its  proper 
care,  and  when  the  child  is  about  four  years  old 
the  father,  who  with  his  other  children  Uve 
with  Us  parents,  is  entitled  to  the  custody  of 
the  infant  girl,  particularly  when  all  of  the 
home  conditions  of  the  maternal  grandparents 
are  not  so  desirable  and  the  father's  home  with 
Us  parents  is  a  proper  place  for  the  child's 
welfare,  even  though  the  personal  attentions 
of  the  maternal  grandparents  to  the  infant  girl 
are  in  every  way  commendable. 

West,  J.,  dissenting. 

Error  to  Circuit  Court,  Walton  County; 
A.  G.  Campbell,  Judge. 

Habeas  corpus  by  Andrew  Bnsbee  against 
Jknilliie  Weeks  and  others  to  determine  the 


custody  of  a  child.  An  order  granting  the 
custody  to  defendants  was  entered,  and  pe- 
titioner brings  error.   Reversed. 

Walter  Keboe,  of  Pensacola,  tor  plalntifC  in 
error. 

WHITFIELD,  J.  The  writ  of  error  here- 
in was  under  the  statute  allowed  and  taken 
to  an  order  awarding  the  care  and  custody 
of  Irene  Busbee,  an  infant  female  child  about 
four  years  of  age,  to  its  maternal  grandpar- 
ents ■with  privileges  to  the  child's  father  to 
have  her  "in  his  home  two  days  and  nights  in 
succession,  once  in  every  two  weeks  during 
the  time  this  order  is  in  force";  the  order 
providing  further  that  the  fSther  "and  his 
children,  brothers  and  sister  of  the  said  Irene 
Busbee,  be  permitted  at  all  reasonable  times 
to  visit  the  said  Irene  in  the  home  of  the" 
grandparents,  and  that  the  grandparents 
"teach  the  said  Irene  Busbee  to  recognize 
Andrew  Busbee  as  its  father,  and  also  to 
love,  honor  and  respect  him  as  her  father, 
and  also  to  love  its  brothers  and  sister  who 
are  now  with  the  petitioner,"  the  father  of 
Irene. 

It  appears  that  Irene's  mother  died  at 
Irene's  birth,  and  that  when  three  days  old 
Irene  was  by  her  father  committed  to  the 
care  of  her  maternal  grandparents  until  he 
could  otherwise  provide  for  her  proper  care. 
The  father  and  his  three  older  children  now 
live  with  his  parents,  and  the  father  is  able 
to  properly  care  for  Irene  with  the  assistance 
of  his  parents.  The  evidence  Indicates  that 
the  present  home  of  the  father  is  a  proper 
place  for  the  diild,  and  that  the  conditions 
at  the  home  of  the  child's  maternal  grand- 
parents are  not  so  desirable,  though  such 
grandparents  are  attached  to  Irene. 

The  provisions  of  the  order  have  regaitl 
for  family  considerations,  but  they  do  not  ac- 
cord to  the  father  all  the  rights  he  is  enti- 
tled to  under  the  law  «■  it  exists  In  this 
state. 

[1]  At  comm<Mi  law  the  father  has  the 
paramount  right  to  the  custody  and  control 
of  his  legitimate  minor  children,  subject  only 
to  lawful  regulations  for  the  benefit  of  the 
children.  Porter  v.  Porter,  60  Fla.  407,  6^ 
South.  546,  Ann.  Cas.  1912C,  867 ;  Hemandee 
V.  Thomas,  50  Fla.  522,  39  South.  641,  2  L. 
K.  A.  (N.  S.)  203,  Ul  Am.  St  Hep.  137,  7  Ann. 
Cas.  446;  Miller  v.  MUler,  38  Fla.  227,  20 
South.  989,  66  Am.  St.  Rep.  166. 

[2]  In  this  case  the  legal  rights  of  the 
father  not  having  been  relinquished  or  for- 
feited, and  his  ability  to  take  proper  care 
of  the  child  appearing,  the  custody  shonld 
be  awarded  to  him  on  the  showing  made. 

Reversed. 

BROWNE,  O.  J^  and  TAYLOR  and  ELLIS, 
JJ.,  concur. 
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WEST,  J.  (dissenting).  Other  things  being 
equal,  the  right  ot  the  father  to  the  custody 
of  his  minor  child  Is  paramount,  bat  this 
right  may  be  qualified  by  considerations  for 
the  benefit  and  welfare  of  the  minor  cUld.  In 
this  case  the  infant,  a  girl  child  four  years 
old,  three  days  after  her  birth  and  upon  the 
death  of  her  mother,  was  committed  to  the 
care  of  her  maternal  grandmother.  She  is 
in  the  home  in  which  her  mother  was  reared 
Strong  ties  of  affection  and  attachment  for 
bw  liare  naturally  been  formed  by  those 
who  have  reared  her.  In  my  ylew  tlie  condi- 
tion of  the  Infant  would  not  be  benefited  by 
transferring  her  to  ttie  custody  of  her  father 
where  he  and  his  three  other  children  reside 
with  his  parents.  On  the  contrary,  I  think 
that  the  infant's  welfare  will  be  better  snb- 
■erred  by  leaying  her  for  the  present  where 
she  may  have  the  nurture  and  care  of  the 
one  who  In  her  life  occupies  the  positi<«  ot 
mother. 

The  order  appealed  from  is  "until  the  fur- 
ther order  of  this  court,  or  some  otho:  court 
of  competent  Jurisdiction."  It  accords  the 
father  the  rights  which  he  possesses  as  father 
of  the  child,  but  recognizes  and  gives  efTect 
to  the  rule  that  the  welfare  of  the  Infant  is 
a  cardinal  cmslderation  in  such  cases.  Rob- 
ertson T.  Bass,  62  Fla.  420,  42  South.  243, 
and  cases  cited  in  the  (pinion. 

It  may  be  that  at  some  future  time  it  will 
be  proper  to  award  the  custody  of  the  child 
to  her  father,'  but  under  the  circumstances  ot 
tnls  case  I  am  nnable  to  concur  in  the  view 
which  holds  the  order  of  the  circuit  Judge  re- 
tvrsible  error. 


(go  Fla.  IW) 

SMITH  V.  POWELL  at  al. 
(Supreme  Court  of  Florida.     July  2,  1920.) 

(ayVUbi*  by  Ms  Owtrt.) 

1.  lajnaction  «=»I6— Not  granted  when  legal 
r»niedy  adequate. 

An  injanction  ihoold  not  be  granted  when 
the  remedy  at  law  is  adequate. 

2.  Equity  «=943-Wliars  legal  remedy  adequate, 
resort  to  ohancery  Improper, 

'  In  cases  where  there  is  a  plain  and  ade- 
quate remedy  at  law,  a  resort  to  a  court  of 
diancery  is  mmecessary  and  improper. 

3.  Equity  «=>43— No  lurlsdietlon  where  bill  dls- 
oloses  ailequate  legal  remedy. 

Where  it  appears  from  the  allegations  of  a 
bin  that  there  is  an  adequate  remedy  at  law, 
tbwe  is  no  Jnriadiction  in  a  court  of  equity 
to  hear  and  determine  .the  matter  in  contro- 
Tersy. 

Appeal  from  Circuit  Court,  Okaloosa  Coun- 
ty; D.  J.  Jones,  Judge. 


Suit  by  A.  Zi.  Smith  a«ain8t  H.  F.  Powdl 
and  another.  From  orders  sustaining  demnr- 
rers  to  complainant's  bills,  dissolrlng  a  ton- 
porary  injunction,  and  dismissing  the  biU. 
complainant  appeals    Affirmed. 

W.  3.  Rice,  of  CrestTlew,  for  appellant 
S.  K.  Gillis,  of  De  Funlak  Springs,  for  ap- 
pellees. 

WEST,  J.  By  his  second  amended  bill  in 
equity  appellant,  as  complainant  below.  In 
substance,  alleged  the  making  of  a  contract 
with  appellee  Powell  oa  the  6th  day  of  Janu- 
ary, A.  D.  1916,  to  purchase  certain  describ- 
ed land;  appellant's  entry  into  the  posses- 
sion of  such  land  pursuant  to  the  terms  of 
the  contract ;  the  erection  by  him  of  a  build- 
ing thereon  and  the  establishment  of  a  busi- 
ness which  he  conducted  in  such  building; 
his  discovery  thereafter  that  appellee  did 
not  own  the  land  as  represented  at  the  time 
the  contract  was  made  and  appellee^s  conw- 
quent  inability  to  make  a  yalid  conveyance 
thereof  to  appellant;  appellant's  ability  and 
willingness  to  perform  the  ccKitract,  but  fail- 
ure to  do  so  because  of  appellee's  inability; 
the  recovery  by  appellee  of  a  verdict  and 
Judgment  in  a  suit  in  ejectment  asainst  ap- 
pellant for  the  possession  of  the  property: 
and  that  such  verdict  and  Judgment  were  for 
various  Stated  leaBons  void  and  nnenforee- 
able. 

The  prayer  Is  for  an  injunction  against  the 
enforcement  of  the  Judgment  and  for  spedflc 
performance  of  the  contract 

The  contract,  which  is  made  a  part  of  the 
1)111,  contained  a  provision  that  appellant 
should  remain  in  possession  of  the  property 
during  the  time  that  he  kept  the  terms  of  the 
contract;  It  provided  for  the  payment  of  the 
consideration  for  said  property  in  two  equal 
installments,  one  payable  thirty  days  after 
date  and  the  other  one  year  after  date ;  made 
the  time  of  payment  of  the  essoioe  of  the  con- 
tract; and  provided,  further,  that  in  default 
of  the  payment  of  either  of  the  incstallments 
when  due  the  right  of  the  appellant  to  pos- 
session of  the  property  or  the  Improvemenis 
that  he  had  placed  thereon  should  termlnateL 

The  Judgment  in  ejectment  was  recovered 
on  the  6th  day  of  January,  A.  D.  1918,  and 
the  original  bill  was  filed  on  the  ISth  day 
of  February,  A.  D.  1918. 

There  was  a  demurrer  to  the  bill  upon 
the  ground,  among  others,  that  it  contained 
no  equity.  Upon  a  hearing  tliis  demurrer 
was  sustained.  Demurrers  were  also  sna- 
tained  to  the  original  and  the  first  amended 
bill.  The  appeal  is  from  the  semttl  orders 
sustaining  demurrers  to  the  several  bills,  and 
from  an  order  dissolving  a  temporary  in- 
junction, which  had  been  granted  in  saM 
cause,  and  dismissing  the  bill. 

[1-3]  There  was  no  error  in  any  (tf  tfes 
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ordeiB  appealed  trom.  It  is  apparent  from 
the^  allegations  of  the  bill  that  there  was,  at 
the  time  of  the  Inatltntlon  of  the  snit,  an 
tidegnate  remedy  at  law.  This  being  true, 
there  was  no  Jurisdiction  in  a  court  of  equity 
to  hear  and  determine  the.  cause.  The  court 
t)elow,  therefore,  properly  sostaioed  the  sev- 
«ral  demurrers  to  the  several  bills,  and  prop- 
-erly  diSstri-red  the  temporary  Eestralnlng  or- 
-der  and  dismissed  the  UU  for  the  same  rea- 
smi.  Bamett  ▼.  HIckson,  S2  Fla.  457,  41 
South.  606;  Peacock  et  al.  t.  Feaster  et  al., 
52  Fla.  565,  42  South.  889;  Metcalf  Co.  v. 
Martin,  54  Fla.  531,  45  South.  463,  127  Am. 
St.  Rep.  14»;  Simmons  t.  WUllford,  60  Pla. 
■358,  S3  South.  462,  Ann.  Cas.  1912C,  735;  Mo- 
-Call  V.  MathesoD,  66  Fla.  157,  63  South.  701. 
The  orders  appealed  from  are  affirmed. 

BBOWNB,  C.  3.,  and  TATLOB,  WHIT- 
WIKISD,  and  EUUIS,  JJ„  concor. . 


<80  FU.  240) 

HABERSHAM  v.  STATE. 

(Supreme  Court  of  Florida.    July  10, 1020.) 

(Byllahut  ly  fh»  Court.) 

4.  Indlctnent  asd  Information  «=>II0(I8)^AI- 
ieging  burglary  snbstantially   as  deflned  by 
statute  sufloient. 
Whatever  may  be  the  rule  for  alleging  the 
-common-law   crime    of   burglary,   an   informa- 
tion, alleging  the  offense  gubstantially  as  de- 
fined by  the  statute,  is  sufficient,  where  the  na- 
tnre  and  cause  of  the  accusation  as  made  could 
Aot  reasonably  mislead  or  embarrass  the  ac* 
-cused  in  concertinc  bis  defense. 

■2.  Criminal  law  €=31182— Coavletlon  sustained 
by  evidence  afflrmed  in  alisenas  of  harnfal 
errsrs. 

Where  there  is  ample  evidence  to  sustain 
a  conviction  and  no  material  or  liarmful  errors 
of  law  or  procedure  appear,  the  judgment  will 
.be  affirmed. 

Error  to  Criminal  Court  of  Becord,  Dade 
County ;  J.  Emmet  Wolfe^  Judge. 

Sanrael  HIabersham  was  convicted  of 
breaking  and  entering  a  dwelling  house  atm- 
-ed  with  a  dangerous  weapon,  with  intent  to 
steal,  and  he  brings  error.    Afflrmed. 

Gantler  &  Riley,  of  Miami,  for  plaintiff  in 
-error. 

Van  C.  Swearingen,  Atty.  Oen.,  and  D. 
Stuart  Oillls,  Asst.  Atty.  Gen.,  for  the  State. 

WHITFIMiD,  J.  The  information  herein 
alleges: 

"That  Samuel  Habersham,  laborer,  late  of  the 
county  of  Dade  and  state  of  Florida,  on  the 
20th  day  of  December,  in  the  year  of  our  Lord, 
1919,  in  the  county  and  state  aforesaid,  did  then 
■and  there  break  and  enter  a  certain  dwelling 


house,  to 'Wit,  the  dwelling  house  of  one  John 
Frohock,  situated  in  Miami,  Dade  county,  Fla., 
and  known  and  designated  as  829  EJighth  street, 
a  more  particular  description  of  which  said 
dwelling  bouse  being  to  the  county  solicitor  un- 
known,; witb  intent  then  and  there  to  commit  a 
felony,  to  wit,  with  intent  then  and  there  to 
take,  steal,  and  carry  away  money,  goods,  and 
chattels  therein  being  of  the  value  of  more  than 
$20,  of  the  money,  goods,,  and  chattels  of  the 
said  John  Frohock,  a  more  particular  descrip- 
tion of  which  said  money,  goods,  and  chattels 
being  to  the  county  soUdtor  unknown,  the  said 
Samuel  Habersham  being  then  and  there  armed 
with  a  dangerous  weapon,  to  wit,  an  automatie 
revolver,  a  more  particular  description  of 
which  said  revolver  being  to  the  county  solici- 
tor unknowni  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Florida." 

The  statute  defining  the  offense  Is  as  fol- 
lows: 

"Whoever  breaks  and  enters  a  dwelling  honse, 
or  any  building  or  structure  within  the  cur- 
tilage of  a  dweUing  bouse  though  not  forming- 
a  part  thereof,  with  intent  to  commit  a  felony, 
or  after  having  entered  with  such  intent  breaks 
such  dwelling  house  or  other  building  or  struc- 
ture aforesaid,  if  he  be  armed  with  a  dangerous 
weapon,  or  have  with  him  any  nitroi^cerine, 
dynamite,  gunpowder  Or  other  high  explosive  at 
the  time  of  breaking  and  entering,  or  if  be 
arm  himself  with  a  dangerous  weapon,  or  take 
into  his  possession  any  snch  high  explosive 
within  such  bnilding,  or  it  he  make  an  assault 
upon  any  person  lawfully  therein,  shall  be  pun- 
ished by  imprisonment  in  the  state  prison  for 
Ufe,  or  for  such  term  of  years  as  may  be  de- 
termined by  the  court. 

"If  the. offender  be  not  armed,  nor  arm  him- 
self with  a  dangerous  weapon  as  aforesaid,  nor 
have  with  tiim  nor  take  into  his  possession  any 
high  explosive  as  aforesaid,  nor  make  an  as- 
sault upon  any  person  lawfully  in  said  building, 
he  shall  be  punisbed  by  imprisonment  in  the 
state  prison  not  exceeding  twenty  years."  Sec- 
tion 8281,  Oen.  Ststa.  1906. 

On  writ  of  error  takes  to  a  Jodgmant  un- 
der thia  statate,  It  is  argued  U>at  the  Infoi^ 
matlon  should  have  been  ijuashed  on  -the  mv- ' 
tlon  made,  because  the  breaking-  and  entering 
is  not  allied  to  have  been  done  "either  un- 
lawfully, feloniously,  or  burglariously." 

[t]  Whatever  may  b«  the  rule  for  alleging 
the  common-law  crime  of  burglary,  the  itros- 
eeutlon  here  is  under  the  statute,  and,  as  the 
Infoimatlon  aabataatlally  alleges  the  <^ense 
defined  by  the  statute,  the  use  of  other  words 
was  unnecessary  whoi  the  allegations  clear- 
ly state  the  nature  and  cause  of  the  accusa- 
tion, and  could  not  reasonably  mislead  or  em- 
barrass the  accused  In  concerting  his  defense. 
The  allegation  that  the  defoidant  was  "arm- 
ed -with  a  dangerous  weapon,'  to  wit,  an  an- 
tnmatlc  revolver,"  is  siifflelent,  as  the  dan- 
gerous character  of  tlie  weaiMn  may  be 
shown   under   the   allegatlaoi 

[2]  niere  is  ample  evidence  to  sustain  the 
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conylctlon  of  the  statatory  offense  charged, 
and  no  material  or  harmfol  errors  of  law  or 
procedure  appear. 
Affirmed. 

BROWNE,  O.  J,,  and  TAYLOR,  ULLdS, 
and  WEST,  3J^  concur. 


(80  Flv  164) 


FELT  V.  MORSE. 


(Supreme  C!onrt  of  Florida.     Jime  90,  1920. 
Rehearing  Denied  July  81,  1920.) 

(SytUtbvt  Zv  the  Court.) 

1.  Vendor  and  purchaser  <S=:978— Time  may  be 
made  of  eMenoe  of  oontraot  by  sabsaquent 
■otice. 

Although  time  may  not  he  of  the  essence  of 
the  original  contract  to  sell  and  convey  land, 
it  may  snhseqnently  be  made  so  by  expresi 
notice,  given  by  a  party  to  the  contract  who  is 
not  in  default  to  the  other  party  who  is  in 
default,  reqoiring  the  contract  to  be  performed 
within  a  stated  time,  wliich  must  be  a  reason- 
able time  according  to  the  drcumstances  of  the 
case. 

2.  Vendor  aid  parohaser  «s»78— To  malie  time 
of  essenoe,  partlea  must  flx  deflnlta  time  for 
parformaace. 

Under  a  contract  for  the  sale  of  land  where 
no  definite  date  has  been  agreed  upon  for  the 
consummation  of  the  contract,  in  order  to  con- 
stitute time  of  the  essence  of  the  transaction 
the  party  to  the  contract  entitled  to  insist 
upon  performance  should  fix  a  definite  date 
in  the  future  for  performance,  of  which  the 
other  party  thereto  is  duly  notified,  which  af- 
fords to  such  party  reasonable  time  witliin 
wliich  to  comply. 

3.  Contraott  «=>27l-.Notloa  of  latent  to  ro- 
•oiad  estentlaJ. 

Where  rescission  of  a  contract  is  not  by 
mutual  consent,  a  party  thereto,  who  is  not 
himself  in  default  and  who  elects  to  rescind, 
must,  in  order  to  effect  rescission,  give  notice 
to  the  opposite  party  of  his  intention  to  rescind 
with  reasonable  time  thereafter  within  which 
to  comply  with  the  contract. 

4.  Vendor  and  pnrohaser  «s»l3l— Parol  proof 
of  adverae  poaseasioa  may  remedy  defeot*  la 
title. 

Where  the  record  title  of  a  Tender,  seek- 
ing specific  performance  of  an  agreement  to 
sdl  and  convey  land,  is  defective,  the  lapse 
may  be  supplied  by  parol  proof  of  adverse  pos- 
session under  color  of  title  for  the  statutory 
period  sufficient  to  establish  ownership,  even 
though  the  contract  calls  for  a  perfect  title  but 
not  a  perfect  record  title. 

6.  Vendor  and  purehaser  «='S4— Lots  or  profit 
oocurrlng  between  agneement  for  sale  and 
oonveymaoo  falls  to  vendee. 
From  the  time  the  owner  of  land  enters 

into  a  binding  contract  for  its  sale,  he  holds 


the  same  in  trust  for  the  pnrdiaser,  and  the 
latter  becomes  a  trustee  of  the  purdiaae  money 
for  the  vendor,  and,  being  thus  in  equity  the 
owner,  the  vendee  must  bear  any  loss  which 
may  happen,  and  is  entitled  to  any  benefit  which 
may  accrue  to  such  land  in  the  interim  be- 
tween the  agreement  and  the  conveyance  there- 
of to  anch  vendee. 

Appeal  from  Circuit  Coort,  Seminole  Caon- 
ty;  James  W.  FerUns,  Jodfis. 

Suit  by  J.  P.  Felt  against  Cliarlea  H. 
Morse.  Decree  for  defendant,  and  com- 
plainant appeals.     Reversed. 

Cooper,  Cooper  &  08t)ome  and  Oiles  i. 
Patterson,  all  of  Jacksonville,  for  appelant. 

Massey  &  Warlow,  of  Orlando,  for  appel- 
lee. 

WEST,  J.  The  c<»itroIling  question  in  this 
case  is  whether,  under  the  facts,  the  law 
will  give  to  appellant  th^  relief  sought  by 
him.  It  is  so  Stated  by  counsel  who  bring  the 
case  here.  There  is  little  controversy  as  to 
the  material  facts. 

The  parties  appellant  and  appellee,  here- 
inafter referred  to  as  vendor  and  purchaser, 
respectively,  entered  into  an  agreemeat  by 
which  the  vendor  agreed  to  sell  and  the  pur- 
chaser to  buy  certain  described  land  in  Sem- 
inole county  upon  which  there  was  an  orange- 
grove,  together  with  equipment,  and  subject 
to  perfect  title  in  the  vendor.  The  contract 
was  made,  as  appears  from  a  telegram  and 
letter  in  the  record,  on  December  29  and  3u. 
A.  D.  1916.  There  was  no  formal  written  con- 
tract, but  the  purchaser,  at  the  vendor's  re- 
quest, deposited  "in  escrow"  in  a  designated 
bank  $1,000  of  the  purchaae  money,  and  on 
January  1,  1917,  entered  into  possession  of 
the  property. 

In  the  early  part  of  January,  1917,  an  ab- 
stract of  the  title  of  the  land  was  delivered 
to  the  purchaser,  and  such  abstract  was- 
thereupon  placed  in  the  hands  of  his  at- 
torneys for  examination,  who,  in  the  latt^- 
part  of  the  month,  reported  that  the  abstract 
showed  certain  defects  in  the  vendor's  title. 

On  the  3d,  4th,  and  6th  of  February  fol- 
lowing a  freeze  occurred,  which  damaged 
the  orange  grove  badly  and  rendered  the- 
property  less  valuabl& 

The  objections  to  the  vendor's  title  which 
were  pointed  out  by  the  purcliaser's  attorneys 
were  defecttre  acknowledgments  of  two  deeds 
In  the  chain  of  title  of  the  vendor ;  but  coun- 
sel for  the  respective-  parties  seem  to  bave- 
agreed  that  the  defects  would  be  corrected 
by  properly  admowledged  quitclaim  deeds- 
from  the  grantors  In  the  defective  ac- 
knowledged deeds,  and  that  the  vend&r's  title 
thereupon  would  become  such  as  to  meet  the- 
requlrements  of  the  contract. 

When  these  objections  were  called  to  hia 
attention,  the  vendor  proceeded  to  correct 
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the  detects.  To  do  so  be  obtained  during  the 
montb  of  Februaiy  a  quitclaim  deed  proper- 
ly acknowledged  from  the  grantor  In  one  of 
Oie  defective  deeds,  and  procured  an  affidavit 
Ehowlng  his  actual  adverse  i>o8ses8lon  of  the 
property  for  the  statutory  period ;  his  object 
being  to  show  a  valid  title  by  adverse  pos- 
session against  the  grantor  In  the  other 
defectively  acknowledged  deed. 

On  February  28th  an  employ^  of  the  ptiiv 
chaser,  who  was  in  possession  of  the  prop- 
erty (who  had  prior  to  the  contract  been  In 
the  employ  of  the  vendor).  Informed  the  rep- 
resentative of  the  vendor  that  the  purchaser's 
agent,  who  had  represented  him  in  making 
the  contract,  had  stated  to  him  (the  employfi) 
that  the  purchaser  intended  to  rescind  the 
contract  and  go  no  further  with  the  transao 
tlon.  Thereupon,  on  March  1,  1917,  the  ven- 
dor tendered  his  deed  for  the  property  to  the 
purchaser,  who  declined  to  accept  it  In  de- 
clining to  acc^t  the  deed  the  purchaser,  or 
bis  representative^  stated  that  he  bad  on 
that  day  written  a  letter  to  the  vendor,  a 
copy  of  which  was  then  produced,  in  which 
he  stated  bis  reasons  for  such  action.  The 
reasons  given  were  delay  in  removing  the  ob- 
jections to  the  vendor's  title  to  the  pr<^erty 
and  the  change  In  the  condition  of  the  prop- 
erty occasioned  by  the  freeze. 

The  vendor,  in  the  meantime  having  locat- 
ed the  grantor  In  the  other  defectlvdy  ac- 
knowledged deed,  secured  from  her  a  quit- 
claim deed  for  the  property,  properly  ac- 
knowledged, recorded  the  same,  and  on  March 
5th  by  letter  so  advised  the  representative  of 
the  purchaser,  stated  that  he  had  fully  com- 
piled with  the  contract,  and  insisted  that  pay- 
ment for  the  property  be  made  by  the  pur- 
chaser in  accordance*  with  the  terms  of  the 
contract. 

The  purchaser  dedlned  to  go  any  further 
<rith  the  transaction,  whereupon  the  vendor 
broas^t  suit  for  spedfic  performance  of  the 
contract. 

The  decree  was  for  the  defendant 

[11  The  original  agreement  between  the 
parties  fixed  no  time  for  the  delivery  of  the 
deed  and  the  payment  of  the  purchase  money. 
There  was  no  later  express  agreement  fixing 
such  time.  Time,  therefore,  was  not  of  the 
essence  of  the  contract,  unless  it  was  spedflc- 
ally  made  so  by  the  conduct  of  the  parties. 
If  at  any  time  during  the  negotiations  time 
became,  because  of  an  act  of  either  of  the 
parties,  of  the  essence  of  the  contract,  the 
other  party  was  entitled  to  a  reasonable 
time  after  notice  of  sudb  act  within  which 
to  perform  the  contract  The  rule  in  such 
cases  is  stated  In  Asia  v.  HIaer,  Adm'r,  Sb 
Fla.  71,  20  South.  796.     The  court  said: 

"Although  time  may  not  be  of  the  essence 
of  the  original  contract  it  may  subsequently 
be  made  so  by  an  express  notice,  given  by  a 
party  who  la  not  in  default  to  the  other  par- 
ty who  is  in  default  reguirin?  the  contract  to 
be  performed  or  rescinded  within  a  stated  time, 
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which  must  be  a  reasonable  time  according  to 
the  drcnmstanees  of  the  case." 

[2]  The  case  of  Forssell  t.  Carter,  68  Fla. 
512,  62  South.  926,  involved  the  same  prin- 
ciple. In  that  suit  an  assignee  of  a  contract 
to  purchase  certain  land  brought  suit  to  re- 
quire performance  of  the  contract  by  the 
owner  of  the  land,  who  was  a  party  to  the 
contract  The  contract  contained  a  provi- 
sion that  the  time  of  payment  should  be  an 
essential  part  of  the  contract  In  considering 
the  question  of  the  right  of  the  owner  to 
declare  a  forfeltnre  of  the  purchaser's  right 
to  purchase  the  property  under  the  contract 
upon  his  failure  to  make  payment  therefor 
upon  the  date  fixed  In  the  contract  the  court 
said: 

"In  such  a  case  as  this  we  believe  the  law 
to  be  that  the  vendpr  must  give  reasonable  no- 
tice to  the  vendee  that  he  will  insist  on  pay- 
ment as  provided  in  the  contract;  and  if  he 
fails  to  do  so  before  Uie  date  for  payment  he 
must  fix  a  future  time,  and  give  reasonable 
notice  to  the  vendee,  in  order  that  he  may  have 
an  opportunity  to  comply.  In  this  way  alone 
can  the  vendor  make  time  an  essential  part  of 
the  contract" 

[4]  In  the  case  under  consideration  the 
contention  seems  to  be  that  although  under 
the  original  agreement  time  was  not  of  the 
essence  of  the  contract  when  the  vendor  on 
March  1,  1917,  tendered  his  deed  to  the  pui- 
chaser,  before  the  objections  of  bis  counsel 
to  the  vendor's  title  had  been  fully  met  &nd 
demanded  payment  of  the  consideratlou 
agreed  to  be  paid  for  the  property,  this  act 
gave  to  the  purchaser  the  ri^t  to  then  re- 
scind the  contract  This  contention  cannot 
be  sustained.  We  have  seen  that  the  vendor 
had  in  a  measure  met  the  objections  of  ttae 
purchaser  to  his  title.  He  had  obtained  a 
quitclaim  deed  properly  acknowledged  from 
the  grantor  in  one  of  the  defectively  acknowl- 
edged deeds  in  his  chain  of  title,  and  had  pro- 
cured an  affidavit  showing  his  actual  adverse 
possession  of  the  property  for  the  statutory 
period.  Tills  prima  facie  perfected  his  title. 
The  contract  did  not  call  for  a  perfect  record 
title.  Freedman  et  al.  v.  Oppenhelm,  187  N. 
Y.  101,  79  N.  E.  841,  116  Am.  St  Rep.  586; 
HeUer  v.  Cohen,  154  N.  Y.  299,  48  N.  B.  627; 
Conley  et  ux.  v.  Finn,  171  Mdss.  TO,  S$0  N. 
E.  460,  68  Am.  St  R^.  399.  The  parties 
presumably  were  acting  In  good  faith.  The 
defects  xiointed  out  by  counsel  in  the 
vendor's  record  title  were  susceptible  of 
correction.  The  vendor  seemed  to  be  of  the 
Impression  that  what  he  bad  done  was  suffi- 
cient to  meet  the  objections  to  bis  title,  and 
it  would  be  a  harsh  rule  that  would,  under 
the  drcumstancies  here  presented,  require  a 
vendor  to  tender  a  deed  to  property  contract- 
ed to  be  conveyed  at  the  peril  of  giving  to  the 
purchaser  the  absolute  right  eo  instante  to 
declare  all  rigbts  of  the  vendor  under  the 
oontmet  forfeited. 
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[S]  nte  tme  rule  we  tbiak  Is  clearly  stated 
by  the  Supreme  Cburt  of  Alabama  In  the 
case  of  Elliott  t.  Howison,  146  Ala.  668,  40 
'South.  1018.    The  conrt  said: 

"Where  the  rescission  is  not  by  mutual  con- 
sent, and  the  opposite  party  has  not  repudiated 
tbe  contract,  to  cSect  rescission,  notice  of  the 
rescission  must  be  brought  home .  to  tbe  op- 
posite party,  and  reasonable  time  must  be 
(iven  him  aiter  the  notice  to  comply." 

If  It  should  be  conceded  that  the  otFer  to 
deliver  the  deed  by  the  vendor  to  the  pur- 
chaser on  March  1,  1917,  gave  to  the  pur- 
chaser the  right  to  then  rescind  the  contract, 
upon  his  election  so  to  do  It  was  Incumbent 
upon  him  to  so  notify  the  vendor,  and  allow 
him  a  reasonable  time  thereafter  within 
which  to  comply  with  the  contract,  and  It 
cannot  be  said  that  Harcl^  6th  following  the 
day  upon  which  the  vendor's  title  was  placed 
In  such  condition  of  record  as  to  meet  every 
criticism  of  the  purdbaser's  counsel  was  an 
unreasonable  time  for  complying  with  the 
contract 

,  We  conclude,  therefore,  that  there  was 
no  sufficient  warrant  for  the  purchaser's  re- 
fusal to  perform  the  contract  because  of  the 
time  consumed  by  the  vendor,  approximately 
60  days.  In  so  perfecting  his  title  to  the 
property  as  to  meet  the  objecOoiiB  raised 
thereto. 

The  other  reason  assigned  by  the  purchaser 
for  his  refusal  to  perform  the  contract  was 
the  damage  to  the  orange  grove  by  the  freeze 
and  tbe  consequent  depreciation  in  value  of 
the  property.  Wfe  have  seen  that  possession 
of  the  pr<verty  was  taken  by  the  purchaser 
on  January  1,  1817,  immediately  after  the 
contract  was  made,  and  that  the  freeze  oc- 
curred on  February  3d,  4th,  and  6th,  while 
the  purchaser  was  in  possession  of  the  prop- 
erty; that  he  undertook  to  rescind  the  con- 
tract  on  March  Ist,  and  declined  to  aco^t 
the  deed  tendered  him  on  that  day,  and 
again  refused  to  make  payment  for  the  prop- 
erty 8  few  days  later,  alUiough  advised 
at  the  time  that  his  objections  to  the  title 
had  been  satisfactorily  otet  It  is  not  denied 
that  the  freese  had  damaged  the  orange 
grove,  and  that  the  property  was  worth  less 
after  the  freeze  than  it  was  at  the  time  the 
contract  was'  made.  The  question  then  is: 
Upon  whom  must  the  loss  fall?  A  consldera- 
tiob  of  the  relation  of  the  parties  after  the 
contract  had  been  entered  into  wUl  be  help- 
ful in  determining  this  question. ' 

In  tbe  case  of  Insurance  Company  of  North 
America  et  al.  v.  Erlcksou,  60  lla.  419,  39 
South.  496,  2  L.  R.  A.  (N.  S.)  612,  111  Am. 
St  Rep.  121,  7  Ann.  Oas.  496,  this  court  pass- 
ed upon  the  question  of  the  legal  effect  of  a 
contract  similar  to  the  one  under  considera- 
tion. The  question  there  was  whether  one 
who  had  contracted  to  sell  certain  lots  of 
land  was  the  "imcandlttonal  and  strfe"  owner 
of  8U(±  lots  within  the  meaning  of  that  term 


as  employed  td  a  -flr*  Insnranoe  pidlcj  wrl^ 
ten  upon  certain  buildings  upon  the  lots. 
That  case  differed  from  this,  In  that  then 
the  vendor  retained  possession  of  the  prop- 
erty contracted  to  be  sold;  here  poaaeasioa 
of  the  property  contracted  to  be  sold  was  de- 
livered to  the  purchaser  when  tbe  oontiact 
was  made.    The  conrt  said: 

"Upon  the  execution  and  delivery  of  tiie  con- 
tract of  sale  set  ap  in  the  defendant's  plci, 
the  vendor,  Erickson,  became  the  holder  of  tbe 
legal  title  in  trust  for  his  vendee,  Bnich,  ai 
security  for  the  deferred  pnrdiase  price  doe 
from  the  latter  to  the  former,  and  the  vendee, 
Burch,  held  the  purchase  price  as  trustee  for 
his  vendor.  2  Story's  Eq.  Juris.  (13th  Ed.) 
I  789.  We  do  not  think  that  the  retentimi  ot 
possession  of  the  land  by  the  vendor,  Eiriek- 
son,  makes  any  material  difference  in  h^  ttatni 
as  owner,  so  as  to  affect  the  question  under 
discussion.  He  had  tbe  right  to  stipulate,  u 
he  did  do,  for  the  retention  of  possession  ns- 
til  the  purchase  money  was  paid;  but  this  £d 
not  render  the  transaction  any  the  leas  an  no- 
qualified  sale  of  the  property  on  his  part  end 
purchase  thereof  by  bis  vendee.  This  eontnul 
of  sale  and  purchase  hanog  been  entered  into 
prior  to  the  issuance  o^  the  policies  of  insnr- 
ance  sued  upon,  and  being  in  full  force  and  ef- 
fect at  tbe  time  they  were  issued,  rendered  the 
said  policies  Void  according  to  their  express 
terms,  and  they  cannot  be  recovered  ntfoa." 

That  the  contract  under  conslderatlan  was 
for  a  "perfect  title"  and  defects  In  tbe  rw- 
ord  title  were  found  do  not  forbid  the  apiHlca- 
tlon  of  this  principle^  The  defects  were  not 
vital.  The  vendor  was  iwoceeding  with  rea- 
sonable dispatch,  with  the  aeonlng  acquies- 
cence of  the  purchaser  in  a  maimer  i^tpatcnt- 
ly  satisfactory  to  him,  and  with  reasonable 
assurance  of  success  to-  correct  soch  defects, 
and,  as  we  liave  seen,  did,  within  a  reason- 
able time,  so  perfect  his  record  title  as  to 
meet  tbe  objections  of  the  purchaser. 

[S]  In  this  situation  we  think  the  rule  an- 
nounced by  the  Supreme  Court  of  Maryland 
in  the  case  of  Brewer  v.  Herbert,  30  Md. 
301,  96  Am.  Dec.  682,  is  appllcabte.  After 
citing  certain  English  cases  in  support  <tf  its 
holding  the  court  said: 

"From  these  and  other  authorities  of  eqnil 
weight,  aiinouncing  the  maxim  that  equity  re- 
gards as  done  that  whidi  was  agreed  to  be 
done,  is  deduced  as  the  established  doctrine 
in  equity  that,  from  tbe  time  the  owner  of  as 
estate  enters  into  a  binding  agreement  for  its 
sale,  he  holds  the  same  in  trust  for  the  par- 
chaser,  and  the  latter  becomea  a  trustee  of 
the  purchase-money  for  the  vendor,  and  beinc 
thus  in  equity  the  owner,  tbe  vendee  must  bear 
any  loss  which  may  happen,  and  is  entitled  to 
any  benefit  which  may  accrue  to  the  estate  in 
the  interim  between  the  agreement  and  the  con- 
veyance." 

In  Pomeroy's  Spedflc  Performance^  p.  397, 
the  rule  is  stated  as  follows: 

"The  doctrine  is  folly  siq>ported  by  the  Amer- 
ican decisions  tiiat  the  porclMssr  mast  sns- 
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tain  any  loM -happenftiK  to  the  sntJect-aAatter 
between  the  date  of  eondnding  the  agreement 
and  that  of  the  conveyance,  and,  on  the  other 
hand,  ia  entitled  to  any  increase  or  gain  which 
ma7  arise  during  tiie  same  period.  (1)  Thus, 
where  a  manufactory  had  been  sold  at  auction 
by  order  of  the  court,  and  between  the  sale 
end  the  confirmation  thereof  the  machinery  and 
fixtarev  were  carried  oft  by  trespassers,  the 
purchaser  was  Mill  compelled  to  spedficaUy 
perform  his  agreement.  (2)  ▲  rise  in  Talne  of 
the  sabject-matter,  between  the  contract  and 
the  carrying  into  effect,  resulting  from  a  cliange 
in  circumstances  or  discoveries,  and  the  like, 
inures  to  the  benefit  of  the  purchaser,  and  is 
no  ground  for  the  vendor's  refusing  to  per- 
form; it  being  understood,  of  course,  that  the 
agreement  was  fair  in  its  Inception,  without  any 
fraud,  or  any  feature  which  equity  csils  mia- 
talte.  (3)  Nor  will  a  fall  in  the  value,  even 
though  sudden  and  unforeseen,  enable  the  ven- 
dee to  resist  a  specific  execntiMi  at  the  suit 
of  the  vendor." 

There  is  nothing  to  snggest  any  element  in 
tills  transaction  that  wonld  vitiate  the  con- 
tract. Both  parties,  so  far  as  the  record  dls- 
doees,  were  fbmlliar  with  the  property  and 
acquainted  with  its  value.  It  is  a  matter  of 
common  knowledge  that  the  valne  of  an 
orange  grove  In  Semtnole  county  may  dnr- 
ing  the  winter  season  be  affected  by  cold. 
The  pnrCbaser  is  charged  with  knowledge  of 
this  fact  That  the  srove  on  the  property 
porchased  by  him  was  so  afrected  so  soon 
after  its  purchase  Is  a  mlsf(»tune.  It  was 
not,  however,  the  fault  of  the  vendor.  The 
purchaser  was  in  possession.  If  tlie  grove 
could  liave  been  protected,  it  was  bis  duty 
to  protect  it,  and  its  dianged  oondltton  re- 
sulting from  the  fireese  ia  no  sufficient  war- 
rant for  his  tepodlatlan  of  bis  ooDtract  to 
purcbaae. 

From  what  we  have  said  it  taHlom  that 
the  decree  most  be  revetted. 

BROWNS,  a  J.,  and  TAYLOB,  WBIX' 
vmUD,  and  SLUS,  JJ,,  concur. 


(Sopia.  S«) 

EVIN8  V.  GAINESVILLE  NAT.  BANK  et  al. 

(Supreme  CSourt  of  Honda.    June  26,  1820.) 

(SyUabu*  &v  the  Court.} 

1.  ExeoatioB  «s>l  lO-Wrlt  of  i.  fa.  a  ilea  fron 
delivery  to  tbaiiff. 

An  execution  issued  <«  a  Jndgment,  called 
a  "writ  of  fieri  fadaa,"  is  a  lien  upon  the  per- 
sonal property  of  the  defendant  in  execution 
from  the  time  such  writ  shall  be  delivered  to 
the  sheriff. 

2.  ExaeiitloB  «=>20,  21,  29,  37,  Sft^Proparty 
•abjeet  to  levy  aad  saia  enumsratad. 

Lands  and  tenements,  goods  and  chattels, 
equities   of   redemption  in   real  and   personal 


propetty.  and  stock  in  eorporatioBB,  are  snHeet 
to  levy  and  sale  under  execution. 

3.  IMortgsgiw  «=9l37— Constltnte  Ilea  and  not 
oenveyaaoe. 

A  mortgage,  in  this  state,  Is  a  specific  lien 
upon  property,  and  is  not,  of  itself,  a  convey- 
ance of  the  legal  titla. 

4.  Mortgagee  «s»l37  —  Interest  of  mortgagee 
deflnetf. 

A  mortgagee,  rither  b^ore  or  after  de- 
fault ia  payment,  has  no  title  by  virtue  of  Us 
mortgage  to  the  mortgaged  reel  estate.  His 
interest  is  simply  a  specific  Uen  for  the  se- 
curity of  the  debt  mentioned  in  the  mortgage, 
and  he  can  acquire  the  legal  title  as  against 
the  mortgagor,  or  his  grantees,  onQr  by  ont- 
bidding  every  other  person  at  the  foredosure 
sale. 

8.  Mortgages  «=3235-iA»8lgamoBt  of  debt  eer> 
riee  seourity, 
A  mortgage  of  real  estate  is  regarded  as  an 
accessory  to  the  debt  secured  by  the  mortgage, 
and  the  assignment  of  the  debt  ipso  facto  car- 
ries with  it  the  mortgage  security. 

6.  ExeoHtloa  «ss>ni->LleB  binds  all  property 
subjaot  to  levy. 

As  a  general  rule,  the  lien  of  an  esecotloa 

operates  upon  and  binds  all  property,  real  or 
personal,  which  is  the  subject  of  levy  and  sale 
Jn  obedience  to  its  mandate. 

7.  Execution  «=>48,  Ill—Mortgage  oa  realty, 
not  being  snbjeot  to  levy,  not  subjaot  to  llsn. 

As  execution  is  a  lien  only  upon  such  prop- 
erty as  the  writ  may  be  levied  upon;  and  un- 
der the  statute  only  "lands  and  tenements, 
goods  and  chattels,  equities  of  redemption  in 
real  and  personal  property  and  stock  in  cor- 
porations," are  subject  to  levy  and  sale  Under 
executions.  Therefore,  a  mortgage  upon  real 
estate,  being  merely  a  contract  lien  upon  the 
land,  is  not  subject  to  levy,  aad  conssquently 
not  subject  to  the  lien  of  an  execution. 

Appeal  from  Circuit  Court,. Alachua  Ooun-. 
ty ;  J.  T.  Wills,  Judges. 

Suit  by  Mary  W.  fivins  against  the  Oalnes- 
ville  National  Bank  and  others.  Demurrer 
was  sustained,  and  complainant  appeals. 
Affirmed. 

Thomas  W.  Fielding,  of  Gainesville,  for 
appellant.  ' 

W.  S.  Broome  and  Robert  B.  Davis,  both 
of  Gainesville,  for  ajqpellees^ 

WHITFIELD,  J.  The  bUl  of  complaint 
herein  In  substance  alleges  that  appellant 
here  recovered  a  judgment  against  Ferdinand 
Bayer,  npon  which  an  execution  was  issued 
and  placed  in  the  bands  of  the  sheriff,  due 
notatlona  thereof  being  made  in  the  public 
records ;  that  Bayer  is  insolvent  and  has  no 
property  upon  which  the  execution  may  be 
levied;  that,  subsequent  to  the  issue  and 
delivery  to  the  sheriff  of  the  execution,  par- 
ties who  were  indebted  to  Bayer  executed 
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to  him  a  mortgage  deed  upon  described  real 
estate,  which  mortgage  It  la  alleged  became 
subject  to  the  indebtedness  due  the  oton- 
plalnant  as  evidenced  by  her  Judgment  and 
execution;  that  the  mortgage  deed  was  by 
Bayer  assigned  to  the  GalnesTllle  National 
Bank,  which  "took  the  said  mortgage  deed 
from  the  said  Ferdinand  Bayer  subject  to 
the  lien  and  indebtedness  of  oratrlz  against 
the  said  Ferdinand  Bayer,  as  evidenced  by 
her  aforesaid  Judgment  and  execution  men- 
tioned in  the  first  folio  of  this  bill,  and  the 
said  defendant,  the  Gainesville  National 
Bfink,  a  corporation,  now  holds  the  said 
mortgage^ deed  In  trust  for  oratrlx  to  the 
extent  of  the  sum  of  the  indebtedness  due  to 
her  by  the  said  Ferdinand  Bayer,  as  set 
forth  In  folio  1  of  this  bUl." 

The  prayer  Is  that  the  complainant  be  de* 
creed  to  be  "the  owner  of  the(  mortgage 
deed"  to  the  extent  of  the  sum  of  money, 
with  Interest  and  costs,  that  is  due  to  her 
by  her  Judgment  and  execution  against  the 
said  Ferdinand  Baye'r;  that  a  decree  be 
rendered  adjudging  that  the  defendant,  the 
Gainesville  National  Bank,  a  corporation,  is 
a  trustee  for  oratrlx  of  the  mortgage  deed 
*  *  *  to  the  extent  of  the  sum  of  the  In- 
debtedness due  to  oratrlx  by  the  said  Ferdl* 
nand  Bayer;  and  that  when  the  said  mort- 
gage deed  becomes  due  and  enforceable  the 
said  defendant,  the  Oainesville  National 
Bank,  a  corporation,  be  required  to  enforce 
and  collect  same  and  pay  to  oratrlx  the 
sum  of  money  due  to  her,  with  interest  and 
costs  thereon;  that  If  the  said  defendant, 
the  Gainesville  National  Bank,  a  corpora- 
tioa,  should,  for  any  cause,  refuse  or  neglect 
to  enforce  the  said  mortgage  deed  when  it 
becomes  due  and  enforceable,  or  should  neg- 
lect or  refuse  to  pay  oratrlx  the  sum  of  money 
due  to  her  under  her  said  Judgment  and  ex- 
ecution, that  oratrlx  may  have  a  decree 
authorizing  ber  to  proceed  to  enforce  and 
collect  said  mortgage  deed,  by  proper  suit 
in  her  name,  and  sell  the  lands  covered  by 
said  mortgage  deed  to  pay  ber  said  Judgment 
and  execution;  that  oratrlx  may  have  all 
such  further  and  any  such  oQier  relief  that 
she  may  be  entitled  to  have  in  the  premises, 
although  she  has  not  expressly  prayed  for 
such  relief,"  etc. 

A  demurrer  to  the  bill  of  complaint  was 
sustained,    and    the   complainant   appealed. 

The  question  presented  Is  whether  a  mort- 
gage upon  real  estate  is  subject  to  the  lien 
of  an  execution. 

[1]  An  execution  Issued  on  a  Judgment, 
called  a  "writ  of  fieri  facias,"  is  a  lien  upon 
the  personal  property  of  the  defendant  in 
execution  from  the  time  such  writ  shall  be 
delivered  to  the  sheriff.  Pasco  v.  Harley, 
78  Fla.  819,  75  South.  30;  Love  v.  WUUams, 
4  Fla.  126:    Hunt  T.  Flnegan,  11  Fla.  105, 


text  111;  Kimball  t.  Jenkins,  U  Fla.  231. 
text  128,  89  Am.  Dec  287. 

[2]  Lands  and  tenements,  goods  and  chat- 
tels, equities  of  redemption  in  real  and  per- 
sonal property,  and  stock  In  corporations, 
shall  be  subject  to  levy  and  sale  under  execu- 
tion.   Section  1618,  Gen.  Stats.  1906. 

A  mortgage  shall  be  held  to  be  a  spedflc 
lien  on  the  prcqperty  therein  described,  and 
m>t  a'  conveyance  of  the  legal  title  or  of  the 
right  of  possession.  Section  2495,  Gen.  Stats. 
1906;  Hull  T.  Burr,  58  Sla.  432.  60  South. 
764, 

[3]  A  mortgage.  In  this  state.  Is  a  spedflc 
lien  upon  property,  and  la  not,  of  Itself,  a 
conveyance  of  the  legal  title.  McHahon  v. 
RusseU,  17  Fla.  688;  Berlacky.  Halle,  22 
Fla.  236,  1  Am.  St  Bep.  185. 

[4]  A  mwtgagee^  either  before  or  after  de- 
fault In  payment,  has  no  title  by  vlrttie  of 
his  mortgage  to  the  mortgaged  real  estate. 
His  Interest  is  simply  a  specific  lien  tor  the 
security  of  the  debt  mentioned  in  the  mort- 
gage, and  he  can  acquire  the  legal  title  as 
against  the  mortgagor,  or  his  grantees,  only 
by  outbidding  every  other  person  at  the  fore- 
closure sale.  Jordan  t.  Sayre^  29  Ela.  100^ 
10  South.  823;  Ooe  T.  Flnlayaon,  41  Fla. 
168,  26  Sonth.  TM. 

{(]  A  mortgage  of  real  estate  is  r^arded 
as  an  accessory  to  the  debt  secured  by  tlie 
mortgage,  and  the  assignment  of  the  d^t 
ipso  facto  carries  with  it  the  mortgage  aecn- 
rlty.  Taylor  v.  American  Nat  Bank  of  Pen- 
sacola,  FUl,  63  Fla.  681,  67  South.  678,  Ann. 
Gas.  1014A,  809. 

[I]  As  a  general  mie,  the  lien  of  an  exe- 
cution operates  upon  and  binds  all  propraty, 
real  or  personal,  wliii^i  la  the  sabject  of 
levy  and  sale  in  obedience  to  Its  mandate. 
17  Oyc.  1052. 

[J]  An  execution  ia  a  lien  only  upon  aoA 
property  as  the  writ  may  be  levied  upon; 
and  under  the  statute  only  "lands  and  tene- 
ments, goods  and  diattels,  equities  of  re- 
demption In  real  and  personal  property  and 
stodE  in  corporations,"  are  subject  to  levy 
and  sale  under  execution.  Therefore,  a  mort- 
gage upon  real  estate,  being  merely  a  contract 
lien  upon  the  land,  Js  not  subject  to  levy, 
and  consequently  not  subject  to  the  lien  of 
an  execatiaa.  See  17  Cyc.  965;  Morris  v. 
Barker,  82  Ala.  272,  2  South.  836;  Free- 
man on  Executions  (3d  Ed.)  H  118,  184,  197 ; 
10  R.  0.  Ik  1266;  17  R.  0.  Ii.  134. 

As  the  appellant  has  no  lien  on  the  mort- 
gage sought  to  be  impounded,  by  vlrtne  of 
her  execution,  and  has  set  up  no  Independ- 
ent equity  for  the  relief  prayed,  the  order 
sustaining  the  demurrer  to  the  bill  of  com- 
plaint waa  proi>er  and  is  afBrmed. 

BROWNE,  a  J.,  and  TAXIiOB,  BLUS. 
and  WEST,  JJ.,  concur. 
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FLORIDA  EAST  COAST  FRUIT  LAND  CO. 

V.  MITCHELL,  Clerk  Of  Clrenlt 

Coirt,  et  al.. 

(Supreme  Court  of  Florida.    July  18,  1920.) 

(Byttahut  by  ih«  Ovtrt.) 

1.  Taxatioa  «=>6IB— Valid  asseesment  easeatlal 
to  valM  Mia. 

A  valid  aasegsment  of  lands  is  an  essential 
foundation  to  proceedings  to  subject  tbem  to 
sale  for  nonpayment  of  taxes. 

2.  Taxation  «=s>42l(l)— When  aMessment  lif* 
valid  beoaase  of  mIsdesorlptioD  In  assessment 
roll,  stated. 

A  description  of  land  in  the  assessment  roll, 
80  faulty  as  not  to  warn  the  owner  of  the  charge 
upon  his  land  or  to  advise  possible  purchasers 
what  land  is  to  be  sold,  will  invalidate  the 
assessment 

3.  Taxation  <3s»622— Entlra  tax  sale  vitiated 
by  partial  Illegality  of  tax. 

Where  a  sale  is  for  an  entire  tax,  and  a 
part  of  it  is  legal  and  part  illegal,  ths  illegal 
portion  vitiates  the  entire  sale. 

4.  Taxation  <8=3428— Tax  deed  btued  oa  tax 
sale  of  several  panels,  aggregated  taxes  only 
talag  given,  voM. 

Where  several  tracts  or  parcels  of  land  are 
assessed  and  sold  for  taxes,  and  the  amount 
of  taxes  assessed  upon  each  of  said  tracts  is 
not  set  down  or  given  opposite  thereto,  respec- 
tively, in  the  assessment  roll  and  in  the  col- 
lector's advertisement  of  sale,  but  the  aggre- 
gate taxes  assessed  on  all  the  different  tracts 
is  given  only,  a  tax  deed  predicated  thereon  is 
Told. 

5.  Taxation  «s>799— Redemption  not  adequate 
rosaedy  preventing  equitable  relief,  where 
statutory  provision  Incomplete. 

If  a  statutory  provision  on  the  subject  of 
redemption  of  lands  sold  for  taxes  is  not  a 
complete  and  certain  one  that  applies  in  aU 
sitoations,  as  whers  it  depends  on  the  discre- 
tion of  the  comptroller,  whose  discretion  cannot 
l>e  controlled  by  mandamus,  it  ia  not  such  an 
adequate  remedy  as  will  prevent  a  court  of 
equity  from  granting  relief. 

Whitfield  and  West,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Brevard  Coun- 
ty;   James  W.  Perkins,  Judge. 

Suit  by  the  Florida  ISast  Coast  Fruit  Land 
Company  against  J.  F.  HitdieU,  as  Oerk 
of  tbe  Circuit  Court  of  Brevard  County,  and 
another,  to  cancel  a  tax  oertlUcate  and  for 
an  injunction.  Demurrer  to  bill  sustained, 
bill  dismissed,  and  complainant  appeals.  Be- 
▼eraed. 

Nathan  P.  Bryan,  of  JacksonvlUe,  for  ap- 
pellant. 

Landls,  Flab  &  Hull,  of  De  I«iid,  for  ap- 
pellees. 

BBOWNEl,  a  J.  This  Is  a  proceeding  by 
the  Florida  East  Coast  Fruit  Land  Company 


obtain  appropriate  ancillary  relief  by  in- 
junction. A  demurrer  to  the  bill  waa  sus- 
tained, the  bill  dismissed,  and  complainant 
appealed. 

The  bQl  alleges,  among  other  things,  that 
the  Florida  East  Coast  Fruit  Land  Company 
"was  the  owner  and  in  possession  of  section 
40,  in  township  20,  south  of  range  S4  east, 
containing  413.62  acres  acootding  to  the  gov- 
ernment survey,  and  of  section  41,  township 
20,  south  of  range  35  east,  containing  286 
acres  according  to  the  government  survey; 
that  all  the  lands  are  situated  in  Brevard 
county;  that  the  clerk  had  published  no- 
tice of  application  by  the  defendant  Foster 
for  tax  deed  to  property  described  as  fol- 
lows: 'South  half  of  Wm.  Garvin  grant, 
sectlmis  37,  40  and  41,  township  20  south, 
ranges  34  and  86  east,  1,000  acres' " — and  that 
Foster,  one  of  the  appellees,  had  made  apidi- 
catlon  for  a  deed  to  the  land  described  In 
the  notice,  and  that  unless  the  cleric  waa 
restrained  he  would  issue  a  deed  to  Foster. 

It  is  urged,  In  objection  to  the  assessment: 

"That  the  lands  were  not  assessed  according 
to  the  government  survey;  that  more  than 
one  section  waa  included  in  one  assessment; 
that  lands  lying  in  two  ranges  were  assessed 
together;  that  the  two  ranges  had  been  surveyed 
and  platted  by  the  United  States  govetjiment 
prior  to  the  assessment;  that  there  is  a  section 
37  and  a  section  40  and  a  section  41  in  each 
of  the  townships  included  within  township  20, 
range  84  and  35'  and  that  the  aggregate  acre- 
age of  these  sections  is  nearly  7,000  acres;  that 
section  41  in  range  34  contains  nearly  4300 
acres,  and  that  the  assessment  is  inconsistent 
with  the  government  survey;  that  the  1,000- 
acre  assessment  is  neither  the  half  nor  the 
whole  of  the  lands  attempted  to  be  described; 
that  the  description  is  not  by  metes  and  bounds, 
nor  made  in  accordance  with  a  private  survey 
or  description  recorded  in  tbe  office  of  the 
derk  or  by  reference  to  any  deed;  that  the 
Wm.  Garvin  grant  is  rectangular  in  shape,  and 
does  not  lie  north  and  south,  nor  east  and  west; 
that  sections  87  and  40,  range  84,  are  not 
owned  by  the  same  person;  and  that  sections 
87  and  41,  range  36,  are  not  owned  by  the  same 
person." 


The  demurrer  admits  the  truth  of  these 
allegations. 

[1]  We  think  the  assessment  is  vague^  un- 
certain and  indefinite,  and  not  made  In  accord- 
ance with  law,  and  is  not  a  valid  one  of  the 
lands  of  the  complainant,  which  is  an  essential 
foundation  to  proceedings  to  subject  them 
to  sale  for  nonpayment  of  taxes.  McKeown 
T.  Collins,  38  Fla.  276,  21  South.  103. 

[2-4]  This  court  has  held  that— 

"A  description  of  lands  on  the  assessment  n»n, 
so  faulty  as  not  to  warn  the  owner  of  the 
charge  upon  his  laikd,  or  to  advise  possible  pur- 
chasers what  land  is  to  be  sold,  will  invalidate 


C=9Por  otber  cases  set  same  topic  and  KEY-NVMBBR  la  all  Kajr-MiuBbwsd  Diaesu  and  Isdazaa 


Digitized  by 


Google 


C62 


86  SOTTTHBBN  BEPOSTBR 


91a. 


tht  ameisment.''    liQlIer  r.  Ltndstroin,  4S  Via. 
473,  38  South.  BZi,  hesdnote  1. 

Also: 

"A  degcription  of  lands  on  an  asaeasment 
roU  80  faulty  aa  not  to  enable  the  purchaser  to 
identify  the  land  thereby,  la  an  invalid  aaaess- 
ment."    Grissom  v.  Furman,  2i2  Fla.  681. 

"Where  a  sale  is  for  an  entire  tax,  and  a 
part  of  it  ia  legal  and  part  Illegal,  the  illegal 
portion  vitiates  the  entire  sale."  Graham  t. 
Florida  Land  &  Mortg.  Co.,  83  Fla.  366,  14 
South.  796,  headnote  6. 

"Where  several  tracts  or  parcels  of  land  are 
assessed  and  sold  for  taxes,  and  the  amount  of 
taxes  assessed  upon  each  of  said  tracts  is  not 
set  down  or  given  opposite  thereto,  respectively, 
in  the  assessment  roll  in  the  collector's  adver- 
tisement of  sale,  but  the  aggregated  taxes  as- 
sessed on  all  the  different  tracts  is  given  only, 
a  tax  deed  predicated  thereon  is  void."  Levy 
T.  Ladd,  86  Fla.  Sdl,  17  Sontlu  686,  headnote  4. 

[I]  We  do  not  think  any  of  the  statutory 
remedies  are  adequate  to  protect  the  com- 
plainant In  this  case.  There  was  an  appli- 
cation for  a  tax  deed,  which  the  applicant 
would  in  all  probability  have  obtained  be- 
fore the  complainant  could  avail  himself 
of  any  r«nedy  at  law,  and  thus  the  object 
sought  to  be  accomplished  by  the  c<Huplain- 
ant  in  his  bill  to  restrain  the  clerk  of  the 
drcnit  court  from  Issuing  the  de^  to  Foster 
would  have  been  accomplished. 

The  land  assessed  as  "Unknown"  was 
deecribed  as  "S.  Mt  of  Wm.  Garvin  grant, 
sections  37,  40  and  41,  township  20  south, 
ranges  34  and  35  east,  1,000  acres." 

The  complainant  owned  about  688  acres, 
and  some  other  person  owned  the  remainder, 
amounting  to  about  300  acres. 

The  Wm.  Garvin  grant  Is  rectangular  In 
shape,  and  does  not  lie  north  and  south,  nor 
east  and  west;  and  such  a  description  Is 
vague  and  incapable  of  determination. 

Secdcms  37  and  40,  range  34,  are  not 
owned  by  the  same  person,  and  sections  37 
and  41,  range  35,  are  not  owned  by  the 
same  perscm.  The  vagueness,  uncertainty, 
and  inadequacy  of  the  description  of  the 
land  u  the  south  Vi  of  the  Wm.  Grant 
tract  Is  rendered  more  imcertain  by  this  at- 
tempt at  further  particular  description. 

We  do  not  think  that  under  the  facts  in 
this  case  the  complainant  has  an  adequate 
statutory  remedy  under  section  570,  Goieral 
Statutes  1906,  because  there  seems  to  be 
no  prescribed  method  by  which  It  can  be 
determined  what  proportion  of  the  taxes  as- 
sessed against  the  entire  (body  of  land 
should  be  paid  by  the  complainant 

Mudi  confusion  and  injustice  can  readily 
result  from  assessing  lands  belonging  to 
several  persons,  in  the  name  of  one,  or  as 
"Unknown,"  if  in  order  to  prev.oit  the  loss 
of  his  property  by  sale  for  taxes  he  should 
be  required  to  pay  a  pro  rata  of  the  tax 
based  upon  the  quantity  of  the  land  rather 
ttum  on  its  Talne;. 


Thus  if  two  lota  of  the  same  size,  behmg- 
ing  to  differoit  peraooa,  one  with  Improve- 
ments worth  98,000,  and  the  other  with  Im- 
provements worth  $60,000,  were  assessed  as 
"Unknown"  at  a  valuation  for  both  lots 
of  $75,000,  should  be  sold  for  taxes,  a  pro 
rata  of  the  tax  based  upon  the  quantity  of 
land  owned  by  each  party  would  require 
each  to  pay  half  the  tax,  whldi  would  be  a 
gross  Injustice  to  the  one  who  owned  the 
lot  In  which  there  were  only  $5,000  im- 
provements. And  there  seems  to  be  no  way 
in  which  this  condition  could  be  remedied 
imder  section  670,  or  any  other  statutory 
proceeding. 

It  is  true  such  a  discrepancy  Is  not  made 
to  appear  in  the  Instant  case,  but  the 
adequacy  of  a  statute  to  afford  a  remedy 
must  be  tested  by  any  condition  that  may 
reasonably  arise.  If  the  remedy  under  the 
statute  is  not  a  certain  one,  that  applies  In 
all  situations — ^If  It  depends  on  the  dis- 
cretion of  the  comptroller,  whose  discretion 
cannot  be  controlled  by  mandamus  (State  ex 
leL  Kennedy  t.  Amos,  83  South.  393) — It 
is  not  audi  an  adequate  remedy  as  will 
prevent  a  court  of  equity  from  granting 
relief. 

There  being  no  adequate  remedy  at  law, 
statutory  or  otherwise,  and  the  assessment 
being  so  vague,,  imcertain,  and  indefinite  as 
to  render  it  void  against  the  complain- 
ant, the  demurrer  to  the  bill  should  have 
been  overruled. 

The  Judgment  i»  leveised. 

TAYLOR  and  ELLIS,  JJ.,  concur. 
WHITFIELD  and  WEST,  JJ.,  dissent. 

WHITFIELD,  J.  This  proceeding  seeks 
to  have  an  assessment  of  lands  adjudged 
to  be  void,  to  have  a  tax  sale  oertiflcate 
canceled,  and  to  obtain  appropriate  ancillary 
relief  by  Injunctloa. 

If  it  be  conceded  that  the  allegations  of 
the  bill  of  complaint  show  such  an  illegal 
assessment  as  to  make  the  tax  sale  certif- 
icate an  Incipient  cloud  upon  the  complain- 
ant's title,  the  statute  authorises  the  com- 
plainant to  redeem  Its  lands  from  the  certif- 
icate at  any  time  "before  a  tax  deed  is  is- 
sued th^efor,  by  paying  •  •  •  the  face 
of  the  certlflcate  of  sale,  or  such  portion 
thereof  as  the  part  or  Interest  redeemed 
shall  bear  to  the  whole,"  etc.,  the  amount 
being  the  unpaid  taxes  on  the  land  redeemed 
for  the  given  year,  with  interest,  etc.  Section 
570,  Ova.  Stat.  1906. 

An  exhibit  made  a  part  of  the  bill  of  com- 
plaint shows  a  plot  of  land  marked 
"WiUlam  Garvin,"  "patented  March  1,  ISSL." 
This  plot  as  shown  contains  four  irregular 
sections  in  two  different  ranges  and  explains 
the  assessment  as  madft  SectiOB  618,  Oen. 
Stata.  1906. 
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The  plot  Is  one  body  of  land,  partly  In 
toWnablp  20  aonth,  range  S4  east,  and  partly 
In  township  20  Eonth,  range  35  east  In 
the  plot  are  foar  Irregular  aections. 
One  is  an  irregalar  section  In  township  20 
sontb,  range  34  east,  numbered  37,  and  oon- 
tainlng  757.81  acres.  Another  irregular 
section  In  the  plot  south  of  said  sec- 
tion 37  Is  In  township  20  south,  range  34 
east,  and  Is  numbered  40,  and  contains  413.- 
62  acres.  The  plot  also  contains  an  Irregular 
section  in  township  20  south,  range  35  east, 
numbered  37,  and  containing  538.36  acr^ 
Another  Irregular  section  In  the  plot  south 
of  said  last-mentioned  section  S7  is  in  town- 
ship 20  south,  range  35  east,  and  iii  number- 
ed 41,  containing  285  acres. 

A  line  runs  through  the  plot  between  the 
irregular  section  37  in  range  34  and  the 
irregular  section  37  in  range  36  on  the  north, 
and  said  Irregalar  section  40  in  range  34,  and 
said  irregular  section  41  in  range  85  on  the 
south  of  the  said  line.  The  entire  plot  or 
grant    contains    1,904.78    acres. 

The  assessment  is  of  the  south  half  of  the 
"grant,"  "1,000  acreai"  This  deacription 
and  acreage  covers  the  complalmuif  s  two 
Irregular  sections  containing  698.62  acres, 
as  well  as  some  portions  of  the  irregular 
sections  north  of  it  Section  40,  township 
20  south,  range  34  east,  and  section  41,  town- 
ship 20  south,  range  35  east,  owned  by  the 
compUinant,  are  included  in  the  assessment 
as  made ;  and,  under  the  statute,  the  owner 
may  rede^n  the  portion  of  the  certificate 
covering  its  land.  Section  570  et  aeq..  Gen. 
Stats.  190& 

Manifestly  it  is  the  duty  of  the  complain- 
ant to  pay  the  taxes  on  its  land;  and.  If 
it  does  not  do  so^  and  applies  to  equity  to 
cancel  a  tax  sale  certificate  on  the  ground 
of  a  misdescription  of  the  property,  etc., 
in  the  assessment  it  should  as  least  ofTer  to 
do  equity  by  redeeming  its  lands  fr<Mn  the 
certificate  as  authorized  by  the  statute,  by 
paying  the  amount  of  taxes  due  by  it,  but 
paid  by  the  defendant  in  purchasing  the 
tax  sale  certificate.  It  is  not  alleged  that 
the  taxes  covered  by  the  tax  certificate 
were  not  due  on  the  land.  Gage  v.  Kanfman, 
133  D.  S.  471,  10  Sup.  Ot  406,  33  L.  Ed.  725 ; 
Ck)nnor8  v.  caty  of  Itetrolt  41  Mlbh.  128, 
1  N.  yf.  902;  City  of  Orlando  v.  Equitable 
Building  dc  Loan  Ass'n,  45  Fla.  607,  text 
516,  33  South.  986;  10  B.  C.  L.  419;  Fletch- 
er's Equity,  I  91;  Holland  v.  HotchUss, 
182  Oal.  366,  123  Pac.  258,  L.  R.  A.  19150, 
492.  Since  this  redemption  can  be  made  as 
of  right  under  the  statute,  the  remedy  at 
law  is  adequate  and  eminently  fair;  and, 
as  the  complainant  docs  not  olter  to  do 
equity,  the  bill  of  complaint  was  properly 
dismissed. 
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WBffr,  J.,  concurs. 


(W  Fla.  m) 
STATE  ex  rel.  RAILROAD  COM'RS  v. 
SOUTH  GEORGIA  RY.  CO. 

(Supreme  Court  of  Florida.     Aug.  2,  1020.) 

(Eyllabut  ly  the  Court.) 
Railroads  <e=>9(2)— Orden  «f  railroad  oemmls- 
•loaars,  oommasdlog  operation  of  train*,  not 
esforoeable,  where  not  reaacsaMe  and  Just 
An  order  of  the  railroad  ooramlaaioners, 
commanding  a  railroad  company  "to  re-estab- 
IiBli,  reinstate  and  operate"  between  points  in 
this  state,  one  of  the  points  being  near  the  state 
line,  two  passenger  trains  that  had  been  op- 
erated as  interstate  trains,  but  had  been  dis- 
continued on  aeeonnt  of  inaMlity  to  get  eoal 
for  engine  fael,  wiU  net  be  enforced  by  man- 
damus, since,  even  if  on  the  facts  shown  the 
order  is  not  in  effect  to  reinstate  an  interstate 
train,  not  within  the  authority  of  the  commis- 
sioners, the  circnmstances  shown  as  to  local 
conditions,  the  service  being  rendered  by  other 
trains,  the  meagemess  of  the  public  necessity 
and  convenience  to  be  served  by  added  trains, 
the  large,  expense  to  the  carrier  and  Its  de- 
structive effect  upon  the  carrier's  property 
rights,  dearly  show  that  the  order  is  not  "rea- 
sonable and  just  and  such  as  ought  to  have  been 
made  in  the  premises,"  within  the  meaning  of 
the  statute  under  which  the  authority  is  ex- 
erted; the  facts  and  drcnmstanees  of  the  case 
Bot  makiag  applicable  here  the  prindplea  ap- 
plied in  Missouri  Pac.  B.  Co.  v.  State  of  Kan- 
sas ex  rel.  Bailroad  Com'rs,  216  U.  S.  262,  80 
Sup.  Ct  830,  54  li.  Ed.  472. 

Proceeding  by  the  State,  on  the  relation  ot 
the  Bailroad  Commissioners,  against  tfae 
South  Georglt  Ballway  Company,  for  a  wilt 
of  mandamus.  Hotlcm  of  relators  fw  pen- 
emptory  wilt  on  the  answer  denied,  and  r^U- 
catlons  filed,  to  wliicb  respondent  demurred. 
Demurrer  sustained,  and  alternative  writ  dis- 
missed. 

Dosier  A.  De  Vane,  ot  Tallahassee,  tor  n- 
lators. 

Brandi  &  Snow,  of  Quitman,  Oa.,  and  W. 
B.  Davis,,  of  Peny,  tor  respondent 


PEB  CUBIAM.  The  alternative  writ  of 
mandamus  herein  commands  the  respondent 
"to  re-estabUsh,  reinstate,  and  operate  pas- 
senger trains  Mos.  8  and  4  between  Perry, 
Ela.,  and  Lovett  Fla.,"  or  to  show  cause  tor 
not  doing  so.  By  answer  it  appears  that  the 
respondent  operates  passenger  trains  Nos.  1 
and  2,  one  each  way,  dally  between  Quitman, 
Ga.,  and  Hampton  Springs,  Fla.,  on  which 
line  are  the  towns  of  Lovett  and  Perry,  in  the 
state  of  Florida,  making  convenient  connec- 
tions with  other  lines;  that  ree^ondent's  pas- 
senger trains  Noe.  8  and  4  also  were  operated 
between  Quitman,  Ga.,  and  Hamptmi  Springs, 
Ha.,  one  each  way  dally,  but  that  trains  3 
and  4  wen  dlscontinned  taecaose  ot  the  In- 
abiUty  to  get  ooal  fOr  engine  toA;  that  tbo 
country  served  by  the  line  is  spandy  sotlled. 
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and  In  effect  that  tbe  statements  made  Indi- 
cate that  the  expense  of  operating  trains  3 
and  4  will  be  greatly  oat  of  proportion  to  the 
public  convenience  thereby  met,  and  will  Im- 
pair the  respondent's  organic  property  rights, 

A  motion  of  relators  for  a  peremptory  writ 
on  the  answer  was  denied.  Replications  were 
filed,  alleging  that  the  respondent  has  never 
filed  with  the  railroad  commissioners  of  the 
state  "any  petition  or  request  for  the  perma- 
nent discontinuance  of  the  train  service 
sought  to  be  re-established."  Respondents  de- 
murred to  the  r^Ucation. 

As  it  appears  the  trains  Nos.  3  and  4  were, 
as  operated,  Interstate  trains,  tbe  respondents, 
did  not  have  to  apply  to  the  state  railroad 
commissioners  for  their  discontinuance.  The 
alternative  writ  commands  the  respondent 
"to  re-establisb,  reinstate,  and  operate  pas- 
senger trains  Nos.  3  and  4"  between  points 
In  this  state.  Even  if  this  Is  not,  on  the  facts 
shown.  In  effect  an  order  to  rdnstate  an  In- 
terstate train,  not  within  the  authority  of  the 
state  commission,  the  circumstances  shown  as 
the  local  conditions,  the  service  being  ren- 
dered, the  meagemesB  of  the  public  necessity 
and  convenience  to  be  served  by  added  trains, 
the  large  expense  to  the  carrier,  and  its  de- 
structive effect  upon  the  carrier's  property 
rights,  clearly  show  that  tbe  order  Is  not 
"reasonable  and  Just,  and  such  as  ought  to 
have  been  made  in  the  premises,"  within  the 
meaning  of  the  statute  imder  which  the  au- 
thority Is  exerted.  See  paragraph  13  of  sec- 
tion 8,  chapter  6527,  Acts  of  1913;  State  ex 
rel.  Railroad  Commissioners  v.  Blorida  East 
Coast  By.  Co.,  71  Fla.  433,  71  South.  643; 
State  ex  rd.  Railroad  Com'rs  ▼.  Atlantic 
Coast  Line  R.  Co.,  81  South.  498. 

This  holding  does  not  conflict  with  the 
decision  in  Missouri  Pac  R.  Go.  t.  State  of 
Kansas  ex  rel.  Railroad  Com'rs,  216  U.  S. 
262,  30  Sup.  Ct.  830,  54  L.  Ed.  472,  where  the 
local  conditions,  the  service  being  rendered, 
the  public  necessity  and  convenience,  and  the 
burden  to  the  carrier,  being  essentially  differ- 
ent from  this  case,  Justified  tbe  enforcement 
of  an  order  for  one  passenger  train  to  be 
operated  to  the  state  line.  Instead  of  a  mixed 
passenger  and  freight  train;  such  order  not 
requiring  the  "re-establishment"  of  a  train 
that  had  been  operated  as  an  Interstate  train. 

The  declMon  of  this  case  does  not  Ignore 
the  principles  announced  In  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com.,  206 
U.  S.  1,  27  Sup.  Ct  585,  51  L.  Ed.  633,  Wl»- 
cimsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S. 
287,  21  Sup.  Ct  115,  45  L.  Ed.  194,  State  ex 
rel.  Railroad  Com'rs  v.  Louisville  &  N.  R.  Co., 
62  Fla.  315,  57  South.  175,  State  ex  rel.  RaU- 
road  Com'rs  v.  Louisville  &  N.  R.  Co.,  63  Fla. 
274,  67  South.  673,  and  other  like  cases.  In 
this  case  principles  are  applied  that  are  reco^ 
nlzed  in,  but  held  to  be  not  applicable  to,  the 
cited  cases. 


The  demurrer  to  the  replication  Is  sustain- 
ed, and  tbe  alternative  writ  is  dismissed. 

TATLOR.     WEITFIBLD,     XUAS,    ud 
WEST,  JJ,  concur. 


on  Fla.  T!i) 

LONG  V.  PUQH8LEY. 

(Supreme  Court  of  Florida.   July  12,  1920.) 

(Svllalnu  by  Ms  Court.) 

1.  Master  and  MPvant  «=»IS9(I)— Fallira  1* 
warn  of  obvious  dangers  net  sotlooable. 

Where  all  of  the  dangers  incident  to  tbt 
performance  of  any  kind  of  work  are  to  ob- 
vious, patent,  open,  and  plain  to  any  menUllr 
normal  adult  that  no  information,  cantioiu,  or 
instructionB  with  reference  thereto  are  necei- 
sary  to  be  given  to  the  adult  employ^  doist 
such  work  to  acquaint  him  therewith,  it  is  not 
actionable  negligence  if  tiie  employer  fails  to 
give  such  cautions,  informatioit,  and  instruc- 
tions. 

2.  Master  and  servaat  «=3233(4)— Empieytr 
not  insurer  against  employe's  own  earsh**- 
ness. 

The  employer  is  not  an  insurer  of  Us  em- 
ploys against  injuries  resulting  to  the  Utter 
solely  from  tbe  tatter's  own  carelesBness  and 
negligence  and  from  no  other  proximate  csnse. 

Error  to  €9rcuit  Court,  Duval  Countf; 
Daniel  A.  Simmons,  Judge. 

Action  by  O.  W.  Pughaley  against  Fred- 
erick W.  Long.  Judgment  for  plaintifE,  and 
defendant  brings  error.     Reversed. 

Marks,  Marks  &  Holt,  at  Jacksonville,  for 
plaintiff  in  error. 

A.  H.  &  Roswell  King  and  Bayard  B. 
Shields,  all  of  Jacksonville,  for  defendant  m 
error. 

TAYLOR,  J.  The  defendant  In  error,  here- 
inafter referred  to  as  tbe  plaintiff,  brought 
his  action  for  damages  for  i)ersonal  Injuries 
against  the  plaintiff  in  error,  bereinafto'  re- 
ferred to  as  tbe  defendant,  in  the  drcait 
court  of  Duval  county,  and  recovered  Judg- 
ment for  $7,500,  and  the  defendant  by  writ 
of  error  brings  this  Judgment  here  for  re- 
view. 

The  negligence  alleged  against  tbe  defend- 
ant in  the  first  aud  third  counts  of  the  dec- 
laration (the  second  count  being  withdrawn 
and  eliminated  by  the  court  during  the  trial) 
Is  as  follows: 

"G.  W.  Pughaley,  plaintiff,  by  A.  H.  Kinf. 
Roswell  King  and  Bayard  B.  Shields,  his  attor- 
neys, in  this  first  count  of  his  declaration,  snei 
Frederick  W.  Long,  lately  doing  business  ta 
Clark  Monument  Company,  defendant  for  tbat 
on,  to  wit,  tbe  5th  day  of  September  A  D. 
1916,   defendant  was   the   owner   of  and  wu 
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opentfnt,  u  Clark  Uonoment  Company,  a  cer- 
tain atone  and  monnment  ^bnsiness,  and  was  en- 
caged in  the  construction  of  certain  stonework 
around  and  over  tlie  northern  entrance  or 
doorway  of  a  certain  schoolhouse  situated  on 
the  corner  of  Franklin  and  Seventeenth  streets, 
near  the  dty  of  Jacksonville,  in  Duval  county, 
Florida;  that  on  said  day  plaintiff  was  em- 
ployed by  defendant  as  a  stone  worker  in  and 
•bout  the  construrtion  of  the  stonework  over 
said  doorway  and  was  ordered  by  defendant  to 
place  and  set  up  above  the  lintel  of  said  door- 
way certain  pieces  of  stone;  that  it  then  and 
there  became  and  was  the  duty  of  defendant  to 
use  due  care  to  furnish  a  reasonably  safe 
place  for  plaintiff  to  work,  and  to  furnish  for 
doing  said  work  reasonably  safe  and  suitable 
inatrumentaUties,  appliances,  and  materials; 
yet  defendant,  not  regarding  bis  dn^  in  thia 
behalf,  wrongfully,  negligently,  and  carelessly 
famished  to  plaintiff  to  be  used  in  said  work  a 
certain  thin,  fragile,  insufficient  and  inadequate 
slab  of  stone  about  2  inches  thick  and  about 
16  inches  high  which  he  ordered  plaintiff  to 
aet  up  over  the  lintel  of  said  doorway  to  hold 
up  other  pieces  of  stone  to  be  placed  on  top  of 
it;  and  wrongfully,  carelessly,  and  negligently 
furnished  and  ordered  plaintiff  to  place  on  top 
of,  over,  upon  and  Jutting  out  beyond  said  slab 
of  stone  certain  other  pieces  of  stone  of  great 
•ize  and  weight,  to  wit,  of  the  weight  of  4,000 
pounds;  that  said  thin  and  fragile  slab  of  stone 
waa  inadequate  and  insufficient  to  hold  up  said 
other  large  and  heavy  pieces  of  stone  whidi 
plaintiff  was  ordered  to  place  on  top  of  it,  in 
this,  that  said  thin  snd  fragile  slab  of  stone, 
so  carelessly  and  negligently  furnished  by  de- 
fendant, was  only  about  two  inches  thick,  and 
was  of  small  hearing  capacity,  whereas  a  much 
thicker  slab  and  a  slab  of  much  greater  bearing 
capacity,  to  wit,  a  slab  0  inches  thick,  would 
have  been  required,  to  hold  said  other  large  and 
heavy  pieces  of  stone  up  and  to  keep  them  from 
falling;  that  defendant  by  the  exercise  of  rea- 
sonable care  might  have  known,  and  did  know, 
of  the  insufficiency,  inadequacy,  and  unsuitable- 
ness  of  said  thin  and  fragile  slab  to  hold  up 
said  large  pieces  or  boulders  of  stone,  but 
plaintiff  did  not  know  the  same;  that  plaintiff 
then  and  there,  as  he  was  ordered,  placed  said 
slab  of  stone  over  the  lintel  of  said  doorway, 
and  placed  on  top  of,  over  and  jutting  out  be- 
yond it,  said  large  and  heavy  boulders  of  stone; 
that  thereupon  said  slab  and  heavy  pieces  of 
stone,  without  fault  on  the  part  of  tiie  plaintiff, 
and  because  of  the  aforesaid  carelessness  and 
negligence  of  defendant,  slipped  and  gave  way, 
and  fell  down  upon  plaintiff  with  great  force 
and  violence;  that  because  of  and  as  the  direct 
result  of  said  carelessness  and  negligence  of 
defendant,  whereby  said  stone  fell  on  plaintiff, 
plaintiff  was  greatly  wounded,  bruised,  hurt, 
and  injured;  •  •  •  that  on  said  day  plaintiff 
was  employed  by  defendant  as  a  stoneworker, 
and  was  ordered  and  directed  by  defendant  to 
place  and  set  up  above  the  lintel  of  said  door- 
way certain  pieces  of  stone  of  great  size  and 
weigbt,  to  wit,  of  the  weight  of  4,000  pounds; 
that  plaintiff  was  then  and  there  ordered  by  de- 
fendant to  place  said  pieces  of  stone  on  top 
of  a  certain  thin  and  fragile  slab  furnished  by 
defendant,  one  on  top  of  the  other,  those  at 
the  top  jutting  out  over  those  at  the  bottom, 
and  to  set  them  up  thus  in  the  air,  no  wall  or 
other  structure  to  which  said  pieces  of  atone 


might  be  tied  or  asdiored  and  kept  from  falling 
having  been  furnished  by  defendant;  that  to 
set  up  said  pieces  of  stone  in  the  manner  plain- 
tiff  waa  ordered  to  set  them  up  as  above  set 
out  was  a  work  of  great  risk  and  danger;  that 
plaintiff  is  a  stonecutter  by  trade,  and  on  said 
6th  day  of  September,  A.  D.  1916,  had  been 
employed  by  defendant  as  a  stonecutter  for 
about  two  years;  that  until  defendant  began 
the  construction  of  the  stonework  on  said 
schoolhouse  plaintiff  has  never  been  employed 
as  a  stone  mason,  and  on  said  day  he  was  with- 
out skill  or  experience  in  setting  up  or  con- 
structing stone  or  other  material  in  a  wall  or 
building;  that  plaintiff,  on  account  of  his  said 
inexperience  and  lack  of  skill  in  such  work, 
was  ignorant  of  and  waa  unable  to  appreciate 
the  said  great  risk  and  danger  of  setting  up  said 
pieces  of  stone  in  the  manner  ordered  by  de- 
fendant and  with  the  materials  and  appliances 
furnished  by  him^  as  aforesaid;  that  defendant 
by  the  exercise  of  reasonable  care  should  have 
known,  and  did  know,  of  the  said  great  risk  and 
danger  and  of  the  inexperience  and  lack  of 
skill  of  the  plaintiff;  that  it  then  and  there  be- 
came and  was  the  duty  of.  defendant  to  warn 
plaintiff  of  aaid  great  risk  and  danger,  and  to 
so  instruct,  supervise,  and  control  him  as  to 
enable  him  to  perform  said  work  in  reason- 
able safety,  yet  the  defendant,  not  regarding 
hia  duty  in  this  behalf,  ordered  and  required 
plaintiff  to  do  said  work,  and  negligently,  care- 
lessly, and  willfully  failed  and  neglected  to  warn 
plaintiff  of  the  risk  and  danger  aforesaid,  or 
to  so  instruct,  supervise,  and  control  him  as  to 
enable  him  to  perform  said  work  in  safety; 
that  plaintiff  then  and  there  set  up  said  pieces 
of  stone  as  he  was  ordered  by  defendut  as 
aforesaid;  that  thereupon  said  large  and  heavy 
pieces  of  stone,  without  fault  on  the  part  of 
plaintiff,  and  because  of  the  aforesaid  careless- 
ness and  negligence  of  defendant  in  failing  to 
warn  and  instruct  plaintiff,  slipped  and  gave 
way  and  fell  down  and  upon  plaintiff  with  great 
force  and  violence;  that  because  of  and  as  the 
direct  result  of  the  said  carelessness  and  neg- 
ligence of  defendant,  whereby  said  stones  fell 
on  plaintiff,  plaintiff  was  greatly  wounded, 
bruised,   hurt,  and  injured.    •    *    * " 

Our  conclusion,  after  a  careful  considera- 
tion of  the  record  in  this  case,  is  that  the 
recovery  had  thereon  is  not  warranted  by 
the  facts  in  proof,  or  by  the  law  applicable 
to  those  facts;  and  that  the  plaintiff  on  his 
own  testimony  alone  as  exhibited  in  the  rec- 
ord can  never  lawfully  recover  anything 
from  the  defendant  below  for  his  injuries, 
severe  as  those  injuries  no  doubt  were.  And 
why?  Because,  according  to  the  plalntUTs 
own  story  of  the  accident,  his  injuries  result- 
ed entirely  from  his  own  carelessness  and 
negligence  that  was  the  sole  proximate  cause 
of  such  injuries.  It  Is  strenuously  Insisted 
here  that  he  was  Inexperienced  In  the  kind 
of  work  he  was  doing  when  the  accident  hai>- 
pened,  and  that  the  defendant  was  negligent 
in  not  Informing  him  of  the  dangers  incident 
to  that  character  of  work.  The  plaintiff 
was  a  full-grown  adult  of  normal  mental 
capacity,  and,  according  to  his  own  story 
and  to  the  unc<»itradicted  testimony  of  other 
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'tritnesses,  bad,  successfully  and  without  ac- 
cident, as  a  stone  mason,  put  up  the  orna- 
mental stone  trimmings  In  and  around  two 
other  doors  In  the  same  building.  He  was 
boss  of  the  Job,  having  two  common  laborers 
under  him  to  assist  him.  H6  was  a  free 
man,  and  was  under  no  obligation  to  en- 
gage in  this  stone-laying  operation  if  he 
was  Inexperienced  in  the  work,  and  should 
hare  declined  the  employment  In  It,  if  he 
was  so  obtuse  as  not  to  see  and  know  the 
obvious  and  patent  danger  resulting  from  the 
natural  law  of  gravitation  that  a  heavy 
stone  placed  and  left  without  sufficient  sup- 
ports will  inevitably  fall  to  the  ground,  and 
that  If  he  gets  imder  it  in  its  fall  it  wUl  not 
be  conducive  to  the  health  of  his  anatomy. 
This  plaintiff  himself  supervised  and  as- 
sisted- in  the  erection  of  the  scafTolding  on 
which  to  do  his  work.  He  with  the  help  of 
his  assistants  hoisted  the  stone  blocks  from 
the  ground  to  the  place  where  they  were  to 
be  placed  in  the  wall.  He  himself  adjusted 
and  laid  those  stones  in  their  places,  and, 
after  laying  them,  they  fell  upon  him,  in- 
flicting the  injuries  for  which  he  sues  here- 
in for  damages.  But  it  is  contended  for  the 
plaintiff  that  the  stones  fell  because  the  de- 
fendant negligently  failed  to  have  put  in  the 
necessary  brickwork  to  support  them,  or  to 
which  they  could  be  anchored.  If  it  was 
.  true  that  such  brickwork  was  not  in  place, 
and  If  it  was  necessary  to  the  safety  of  the 
plaintiff  In  doing  his  work,  both  facts  were 
plainly  and  patently  obvious  to  the  plaintiff 
who  was  right  there  on  the  spot,  and  it  was 
his  duty  to  decline  to  lay  the  stones  in  the 
absence  of  such  supporting  brickwork,  and  In 
such  case  it  was  his  own  negligence  in  under- 
taldng  to  lay  heavy  stones  above  the  ground 
without  proper  supports  to  prevent  their 
fallhig. 

[1]  Again  it  Is  strenuously  contended  that 
the  defendant  was  negligent  in  furnishing 
to  the  plaintiff  a  thin  slab  of  stone  called  a 
name  plate  or  frieze  to  l)e  put  in  the  wall 
under  the  heavy  stones  above  it  that  was 
only  2  inches  thick,  when  it  should  have 
been  5  or  6  Inches  thick,  as  called  for  by 
the  architect's  plana  and  speclQcations  for 
the  building.  There  is  not  a  sclntiUa  of 
evidence  that  the  placing  of  this  2-lnch  slab 
of  stone  In  the  wall  contributed  in  the  remot- 
est degree  to  the  fall  of  the  large  heavy 
stones  above  it  On  tlie  contrary,  the  un- 
contradicted testimony  shows  that  this  thin 
name  plate  stone  was  put  in  by  the  plaintiff 
himself,  was  backed  up  with  brickwork  flush 
with  its' upper  edge,  and  served  the  purpose 
only  of  a  veneering  finish  over  the  brick- 
work. But  again,  we  have  no  peonage  In 
this  country.  The  plaintiff  was  a  free  man 
adult,  of  normal  mental  capacity,  and  If  the 
tbmness  of  this  name  plate  slab  added  to  the 
dangers  of  his  job,  It  was  patent  and  obvious 


to  blm,  and  he  was  perfectly  free  to  de- 
cline to  put  it  in  there,  and  he  In  that  caae 
was  negligent  in  consenting  to  put  It  in  or 
in  working  at  it  at  all.  All  of  the  dangers 
incident  to  the  work  doing  by  the  i^lntlff 
were  so  obvious,  patent,  open,  and  plain  to 
any  mentally  normal  adult  that  no  Informa- 
tloD,  cautions,  or  instructions  with  refer- 
ence thereto  were  necessary  to  be  given  to 
the  plaintiff  by  his  employer  or  any  one  else, 
and  there  was  therefore  no  actionable  negli- 
gence in  the  defendant's  failure  to  under- 
take such  cautions,  instructions,  etc.  Qer- 
man-American  Lumber  Co.  ▼.  Ekinnah,  60 
Fla.  76,  63  Bouth.  616,  80  Ll  B.  A.  (N.  S.)  882. 

[2]  EMdeotly  from  the  whole  case  these 
heavy  stones  fell  Immediately  after  being 
laid  and  placed  by  the  plaintiff  himaplf  with 
his  own  hands.  There  must  have  been  care- 
lessness and  negligence  in  the  laying  and 
placing  thereof,  and,  if  so,  whose  was  the 
fault?  Clearly  dte  plalntifTs  own  fault,  and 
he  cannot  therefore  recover  for  hla  injuries. 
The  employer  is  not  an  insurer  of  his  em- 
ploye against  injuries  resulting  to  the  latter 
solely  from  the  letter's  own  carelessness  and 
negligence,  and  from  no  other  proximate 
cause.  Leynes  v.  Tampa  Foundry  &  Machine 
Co.,  66  FU.  488,  47  South.  018 ;  Perkins  v. 
Morgan  Lumber  Co,  68  Fla.  603,  87  Sooth. 
126. 

The  court  below  erred  In  refusing  to  give 
the  affirmative  charge  requested  by  the  de- 
fendant, and  erred  in  entering  the  Judg- 
ment against  the  defendant,  and  erred  in  the 
refusal  of  the  defendant's  motioa  for  a  new 
triaL 

The  Judgment  of  the  court  below  Is  hereby 
reversed  at  the  cost  of  the  defendant  in 
error. 

BROWNE,  0.  J.,  and  WHITFIELD,  EU 
LIS,  and  WBST,  JJ.,  concur. 


INQRAHA1M   V. 


(80  Fla.  •»} 
INGRAHAM. 


(Supreme  Court  «f  Florida.    June  25,  1920.) 

(SpllabuM  h»  ike  Court.) 
DIvorM    «=>I29(I6),    (30,    184(10)— Cbanoei* 
ISP's  flndings  reviewable;  evidence  liisufflcieiit 
to  svpport  decree  os  gronn'  of  adultery  aad 
cruelty. 
Where  the  material  testimony  adduced  in  a 
snit  for  divorce  on  statutory  gronnds  la  uncon- 
tradicted and  wholly  fails  to  support  the  alle- 
gations of  the  bill,  the  decree  of  the  chancellor 
granting  a  divorce  will  be  reversed. 

Appeal  from  Circuit  Court,  HiUsboroogh 
Ciounty ;   F.  M.  Bobles,  Judge. 

Suit  by  Charles  Ingraham  against  -  Mattle 
Ingraham  for  divorce.  Decree  for  plaintiff, 
and  defendant  appeals.     Reversed. 


£=>For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezaa 
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Jos.  F.  Mlyares,  of  Tampa,  for  appelant 
Harry  N.  Sandlw,  of  Tampa,  for  appellee. 

BROWNE,  G.  J.  Mattle  Ingrabam  aifpeal' 
ed  from  a  decree  granting  her  husband, 
Charles  Ingraham,  a  divorce  on  the  grounds 
of  adultery. 

On  May  2,  1019,  the  complainant  filed  a 
bill  for  divorce  against  his  wife,  charging 
her  with  violent  and  ungovernable  temper 
and  extreme  cruelty.  Issue  was  joined  by 
answer  and  a  special  master  appointed  on 
the  18th  of  June  to  take  the  testimony.  This 
was  done  on  the  24th  of  June,  1919.  After 
the  completion  of  the  testimony,  the  com- 
plainant aslsed  and  was  granted  leave  to 
amend  his  bill  of  complaint  by  adding  this 
paragraph: 

"And  yonr  orator  further  charges  the  said 
defendant  in  the  city  of  Tampa  and  state  of 
Florida,  subsequent  to  the  30th  day  of  August, 
1918,  in  disregard  and  violation  of  her  marriage 
duties  and  obligations,  committed  adultery-  with 
a  man  and  men  to  your  orator  unknown,  and 
that  the  said  defendant  is  guilty  of  adnttery." 

On  final  hearing  the  chancellor  entered  hla 
decree  granting  the  divorce  on  the  gronads: 

'^That  the  equities  of  this  cause  are  vrith 
the  complainant,  and  that  the  defendant  has 
committed  adultery  subsequent  to  her  marriage 
with  the  complainant  herein,  as  (Raised  in  said 
amended  bill  of  complaint." 

It  Is  not  necessary  to  discuss  ttie  first  as- 
signment of  error,  as  the  case  must  be  re- 
versed on  other  grounds. 

There  Is  no  reference  In  the  decree  to  the 
(diarges  of  violent  and  ungovema/jle  temper 
and  extreme  cruelty,  the  divbrce  being  grant- 
ed upon  the  ground  of  adultery  set  np  in  the 
amendment  to  the  original  bill.  The  only 
evidence  introduced  to  show  the  Indulgence 
In  violent  and  ungovernable  temper  or  ex- 
treme cruelty  covers  two  Incidents  which  the 
complainant  thus  describes: 

"I  asked  her  for  the  brush  to  brush  my 
clothes  off  with.  I  asked  her  first  to  brush 
them,  and  she  said  she  would  not,  and  then  I 
asked  her  for  the  brush.  I  was  standing  over 
by  the  washstand  at  the  time.  Started  to  wash 
up,  and  she  threw  the  brush  at  me,  and  if  I 
hadn't  turned  just  in  time  it  would  have  hit 
me.  Q.  When  was  the  occasion  when  yon  stat- 
ed that  she  hit  you  with  the  towel?  A.  .The 
following  week.  Q.  That  towel  you  say  she  hit 
you  with,  was  it  a  wet  or  dry  towel?  A.  It  was 
wet.  She  snapped  it  on  me  like  that  (Indicat- 
ing). The  towel  had  been  used  and  was  damp 
on  one  end.  Q.  Ton  charge  in  your  bin  of 
fomplaint  that  she  had  been  guilty  of  habitual 
indulgence  in  a  violent  and  ungovernable  tem- 
per. IMd  she  exhibit  outbursts  of  temper  fre- 
quently? A.  She  did.  Q.  What  would  she  do? 
In  what  way  did  she  exhibit  it?  A  She  would 
start  ,op  things  by  cursing  me,  and  using  the 
towel:  on  me  and  throwing  the  brush,  and  one 
instance  she  ran  out  of  the  house  in  a  one- 
piece  garment,  a  sleeping  garment.     She  ran 


a  half  a  block  in  that  Q.  Was  that  in  the 
daytime  or  nighttime?  A.  At  night.  Q.  What 
time  of  night?    A  Bight  after  dark." 

The  complainant's  mother  and  dater  testl- 
tj  substantially  to  the  same  effect 

This  testimony  is  wholly  Insaffldent  to 
support  either  charge. 

The  testimony  as  to  adultery,  upon  which 
the  coort  granted  tbsi  dtvoi«e,  la  eaoally  In- 
suffldent. 

The  complainant  and  defendant  ware  mar- 
ried on  August  30. 1918,  In  Jacksonville,  Fla., 
where  defendant  resided,  and  went  at  once 
to  Tampa  to  reside.  After  living  for  a  short 
time  on  Fortone  street,  tbey  went  to  live 
with  the  complalnanf  ■  mother,  and  stayed 
there  until  the  defendant  r^umed  to  Tampa 
from  a  trip  to  Jadcsonvllle. 

The  entire  testimony  by  the  complainant  in 
suplport  of  the  Charge  of  adultery  consists  of 
statements  said  to  have  been  made  by  defend- 
ant to  the  mother  of  the  complainant  and  to 
a  negro  washer  woman. 

The  oomidalnant's  motbev  testified: 

'^nly  she  didn't  like  Tampa  and  didn't  like 
anything  in  Tampa.  She  was  going  back  to 
Jacksonville  if  she  had  to  go  on  the  streets 
to  earn  money  like  other  girls -do.  *  *  *  Q. 
How  many  tiajes  did  she  tdl  you  that?  A.  A 
good  many  times." 

The  negro  washer  woman  testified: 

"She  would  come  out  in  the  yard  and  talk  to 
me.  She  told  me  that  she  wanted  to  go  to 
JacksonvUle,  and  that  she  was  going  if  she 
had  to  go  on  the  streets  to  get  the  money  to 
go  with.  She  came  out  to  my  house  and  talked. 
She  said  she  was  expecting  some  of  her  old 
fellows  she  used  to  know  and  go  with,  some  of 
her  <M  sweethearts,  and  wanted  to  know  if  she 
could  bring  them  out  to  my  house,  and  I  finally 
told  her  that  she  ought  not  to  come  to  my 
house  that  way;  that  I  was  a  colored  woman, 
and  it  wasn't  right  for  her  to  do  that.  She  told 
me  that  she  was  going  to  Jacksonville  just  as 
soon  as  she  could  get  the  money.  She  said 
she  would  get  the  money  If  she  had  to  go  on  the 
street.  She  said  she  was  coming  to  tell  me 
ber  business,  and  she  said  she  was  going  to 
bring  her  fellows  over  when  they  got  here  from 
Jacksonville." 

It  is  admitted  by  the  complainant  and  de- 
fendant that  In  December,  1918,  she  went  to 
Jacksonville.  That  the  fansband  bought  her 
railroad  ticket  She  remained  away  three 
months  lacking  a  few  days.  She  testified 
that  she  wrote  to  ber  husband  every  day  for 
two  months,  but  never  heard  from  him.  He 
only  seat  her  money  on  one  occasion ;  93  In 
obedience  to  an  order  of  court  after  she  had 
caused  a  warrant  to  be  Issued  against  hli» 
charging  him  with  desertion.  When  she  re- 
tamed  to  Tampa  In  March  she  was  preg* 
nant — expected  to.  g^ve  birth  to  a  child  In  Au- 
gust She  went  directly  to  the  house  of  her 
husband's  mother  with  whom  she  had  been 
Uvlng  before  she  went  to  JacksonrtUeb  and 
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was  refused  admission  by  his  mother.  She 
then  went  back  to  the  station,  and  was  ad- 
vised by  the  matron  to  go  to  the  Salvation 
Army  home.  They  gave  her  a  room  for  a 
week  until  she  could  get  work.  From  there 
ehe  took  a  room  oa  Fortune  street  and  stay- 
ed a  week  nntil  she  was  asked  to  give  it  ap 
because  the  woman  needed  It  for  a  party  who 
wanted  to  do  light  housekeeping.  She  then 
sot  a  room  on  Franklin  street ;  went  there  at 
7  o'clock  at  night  With  regard  to  this,  she 
testified: 

"Q.  How  long  did  you  stay  there?  A.  One 
night  Q.  What  happened  the  night  you  were 
there?  A.  The  house  was  raided.  Q.  Were 
you  arrested  in  that  raid?  A.  No,  sir.  Q.  Were 
you  taken  to  the  police  station?  A.  No,  air. 
Q.  Were  you  taken  from  the  house  at  all?  A. 
No,  sir.  Q.  You  left  Tampa  again  after  that? 
A.  Yes,  sir.  Q.  Where  did  you  get  the  money 
that  time?  A.  Detective  Thomas  gave  me  the 
money.  Q.  Where  did  yon  go  then?  A.  Went 
to  Georgia,  to  my  aunt.  Q.  How  much  money 
did  Mr.  Thomas  give  you?  A.  Ticket  to  Qeor- 
gia.  Q.  Did  he  go  to  the  station  with  yon? 
A.  No,  sir.  Q.  Went  by  yoorseU?  A.  Yes,  I 
did." 

Not  a  word  of  testimony  was  ofFered  to 
show  that  the  defendant  ever  was  In  com- 
pany with  any  man  at  any  time  or  In  any 
place,  except  her  husband  and  the  detective 
who  gave  her  a  ticket  to  go  home  with. 

If  we  place  the  worst  possible  construction 
on  her  statement  that  "she  was  going  back  to 
Jacksonville  if  she  bad  to  go  on  the  streets 
to  earn  money  like  other  girls  do,"  It 
amounts  only  to  a  statement  of  what  she 
might  do,  and  was  not  an  admission  of  guilt 

The  same  is  true  of  the  statement  testified 
to  by  the  negro  washer  woman  that  she  was 
"expecting  some  of  her  old  fellows  she  used 
to  know  and  go  with,  some  of  her  old  sweet- 
hearts, and  wanted  to  know  If  she  could  bring 
them  ont  to  her  house."  Not  a  word  of  testi- 
mony that  she  ever  went  there  with  any  man, 
or  ever  attempted  to  do  so. 

If  the  expression  "some  of  her  old  fellows 
she  used  to  know  and  go  with"  is  to  be  tak- 
en as  meaning  men  with  whom  she  had  had 
sexual  Intercourse,  It  did  not  prove  the 
charge  of  adultery  committed  "snbseqnent  to 
the  80th  day  of  August,  1918,"  because  the 
complainant  and  defendant  were  married  on 
that  day,  and  moved  at  once  from  Jackaon- 
vUle,  and  from  the  negro  woman's  testimony 
the  men  she  was  expecting  were  to  come 
from  Jacks(xivllle.  There  Is  no  warrant  In 
the  testimony  toe  the  conclnslon  that  this 
girl  had  been  guilty  of  immorality,  but  If 
there'  were,  it  would  relate  to  acts  committed 
before  and  not  subsequent  to  their  marriage 
on  August  30th. 

The  testimony  describing  the  specific  acts 
of  alleged  cruelty  and  violent  and  ungovern- 
able temper  Is  not  contradicted;   but  taken 


as  true,  it  falls  far  short  of  eatablishlng  ei- 
ther charge. 

We  have  discussed  her  statemoits  abont 
what  she  wonld  do  if  she  had  to  In  oeAer  to 
raise  money  to  go  back  to  Jacksonville,  and 
about  taking  her  friends  to  the  negro  wo- 
man's house,  and  it  only  remains  to  consider 
the  defendant's  testimony  in  relation  to  the 
raiding  of  the  house  where  she  had  takoi  a 
room.  Stripped  qf  verbiage.  It  is  this:  She 
took  a  room  in  this  house  at  7  p.  m.,  and  It 
was  raided  at  midnight  She  was  not  arrest- 
ed, not  Interfered  with,  and  spent  tbe  rest 
of  the  night  In  the  bouse. 

Whether  the  house  was  raided  as  a  gam- 
bling house,  or  a  place  where  violations  of  the 
prohibition  law  were  supposed  to  take  place, 
or  as  a  meeting  place  of  anarchists,  or  a  re- 
sort of  other  immoral  pers<ms,  does  not  ap- 
pear from  the  testimony.  E<ven  if  it  had 
been  established  that  the  house  was  raided 
because  it  was  supposed  to  be  a  sexually  im- 
moral house,  no  attempt  was  made  to  prove 
that  this  girl  under  21  years  of  age,  within 
5  months  of  giving  birth  to  a  child,  went 
there  for  an  immoral  purpose  <»:  knew  the 
character  of  the  bouse.  If  It  was  on  ImnKRtal 
place. 

There  being  no  testimony  upon  which  a  di- 
vorce could  be  granted,  or  any  of  the  grounds 
set  up  in  the  bill  and  the  amendment  the  de- 
cree Is  reversed. 

TAYLOB,  WHITFIELD,  BLUS,  and 
WEST,  JJ,,  ooncar. 


an  na.  tn 
HAIMOVITZ  V.  HAWK  at  aL 

(Supreme  Court  of  Florida.    July  12,  1820.) 

(BnUabu*  by  ike  Court.) 

1.  Equity  «S9243— Second  demnrrer  ta  whola 
bill  act  allowable. 

After  a  demurrer  to  the  whole  bill  is  over- 
ruled, a  second  demnrrer  to  the  whole  biD  ia 
not  allowable. 

2.  Equity  «=»243— Dafandant  may  Intarpoaa 
Bsw  demurrer  to  amended  bill. 

To  an  amended  bill  the  defendant  has  a 
right  to  interpose  a  new  demurrer,  notwith- 
standing a  previous  demnrrer  to  the  biQ  bas 
been  overruled. 

3.  Equity  «=»2I6— Test  of  legal  saffloleacy  of 
bill  Is  by  demurrer. 

The  orderly  procedure  for  testing  the  legal 
sufficiency  of  a  bill,  whether  before  or  after 
amendment  is  by  demnrrer,  and  in  this  way 
only  can  the  question  be  saved  for  review  on 
appeal 

4.  Trusts  «s»206( I)— Execution  of  notes  and 
mortgage  by  tnittees  held  aotica  as  t*  tkeir 
powers. 

The  execution  of  notes  and  a  mortgage  on 
real  estate  to  secure  the  payment  of  such  noteo 
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by  in£vidnals  a«  tmatee*  Is  raffident  to  put 
peraoDB  dealins  with  sach  inBtrmnents  npon  in- 
quiry of  the  powers  possessed  by  such  indiTid- 
uals. 

5.  Trusts  ^»262— Powers  of  trustee  to  sxe- 
oute  mortgage  must  bo  alleged  and  proved. 

Where  the  validity  of  instraments  sought 
to  be  enforced  depends  upon  whether  the  per- 
sons executing  such  instruments  had  power  to 
do  so,,  it  is  necessary  to  allege  and  prove  the 
existence  of  such  power. 

6.  Principal  and  agent  «=3 1 89 (I)— Trusts  0=> 
261— Complainant,  relying  on  ratification, 
must  set  out  faots. 

Where  complainant  relies  for  his  cause  of 
action  on  a  ratification  of  on 'unauthorized  con- 
tract by  a  trustee  or  agent,  he  must  set  out  the 
facts  necessary  to  constitute  such  ratification. 

7.  Prinoipal  and  agont  «=>  189 (I)— Faots  show- 
ing validity  of  originally  Invalid  Instrument 
executed  by  agent  must  be  alleged. 

When  complainant  asserts  that  validity  has 
been  imparted  to  an  instrument  invalid  in  its 
inception  because  of  absence  of  authority  in 
its  makers  to  execute  it,  and  upon  the  validity 
of  which  his  right  of  recovery  depends,  he 
should  set  up  the  facts  imparting  such  validity, 
In  order  that  defendants  may  know  of  what  the 
cause  of  action  consists. 

Aiqueal  from  Olrcolt  Court,  Hillsborough 
County;  F.  If.  Kobles,  Judge. 

Suit  tgr  Ben  Halmovlta  against  Daniel 
Hawk  and  others.  Decree  for  defendants 
on  demurrer,  and  complainant  appeals.  Af- 
firmed. 

J.  T.  Watson,  of  Tampa,  for  appellant 
Macfarlane  ft  Macfnrlane,  ot  Tampa,  tot 

apiwUees. 

WEST,  J.  Suit  was  brought  to  foredose 
a  mortgage  upon  real  estate.  The  suit  was 
in  the  name  of  the  payee  and  owner  of  sev- 
eral promissory  notes  and  the  mortgage 
which  was  given  to  secure  their  payment 
The  notes  and  mortgage  were  made  by  cer- 
tain alleged  trustees  of  the  congregation  of 
a  designated  church. 

The  original  bill  of  complaint  was  de- 
murred to.  Thereupon  an  amended  bill  was 
filed.  The  amended  bill  was  also  demurred 
to.  Upon  a  hearing  on  this  demurrer  an  or- 
der was  'made,  overruling  It  as  to  all  the 
grounds  alleged  except  one,  and  as  to  this 
ground  the  demurrer  was  sustained.  The 
demurrer  raised  the  question  of  the  suffi- 
ciency of  the  allegations  of  the  bill  with  re- 
spect to  the  authority  of  the  trustees  to  make 
tbe  mortgage  upon  the  property  of  the 
church,  and  also  with  respect  to  a  ratification 
by  the  congregation  of  the  alleged  action  of 
the  trustees  In  executing  such  mortgage. 

The  ground  of  the  demurrer  upon  which  It 
was  sustained  raised  the  ciuestion  of  the  ne- 
cessity of  making  the  membership  of  the 


congregation  parties  defendant  It  was  sus- 
tained uiKm  this  ground  for  the  reason,  as 
stated  in  the  order,  that  tiie  bill  did  not  al- 
lege sufiSdent  reason  for  not  making  the 
membership  of  the  congregation  parties  de- 
fendant The  complainant  at  the  hearing 
asked  permission  to  am^id  his  bill  tnstanter. 
Permission  to  do  so  was  granted,  and  the 
amendment  so  the  order  redtes,  was  there- 
upon, by  direction  of  the  court,  made  by  in- 
terlining It  In  the  bill.  Tlie  amendment  so 
inserted  alleged  complainant's  reason  for  his 
omission  of  the  members  of  the  congregation 
as  parties  defendant. 

Defendants  were  allowed  until  the  follow- 
ing rule  day  to  further  plead  to  the  bill,  at 
which  time  a  demurrer  to  the  bill  as  amend- 
ed was  filed. 

[1-3]  Upon  this  appeal  the  contention  Is 
made  that  the  demurrer  to  the  amended  bill 
as  amended  amounted  to  a  second  demurrer 
to  the  same  bill,  and  was  therefore,  under 
the  established  rule  forbidding  this  practice, 
not  allowable.  This  Is  the  settled  rule  of 
chancery  practice  here  as  elsewhere.  Hull 
V.  Burr,' 61  Fla.  626,  66  South.  862;  6  Ency. 
PL  &  Fr.  429.  But  the  question  here  is. 
Does  this  rule  apply  to  the  case  under  con- 
sideration? The  demurrer  to  the  bill  was 
sustained  by  the  court  because  of  the  failure 
of  c<Hnplalnant  to  sufficiently  allege  the  rea- 
son for  his  failure  to  bring  tn  as  defendants 
persons  whom  the  court  conceived  to  be  nec- 
essary parties  defendant  To  cure  this  de- 
fect pointed  out  by  the  court^s  ruling,  upon 
application,  leave  was  granted  complainant 
to  amend  his  bill,  and  the  bill  was  amended. 
Can  it  be  said  that  In  permitting  complain- 
ant to  insert  an  amendment  the  court  passed 
upon  the  sufficiency  of  the  bill  as  amended? 
We  think  not  In  allowing  amendments  to 
pleadings  or  permitting  amended  pleadings 
to  be  filed  courts  do  not  necessarily  pass  up- 
on the  legal  sufficiency  of  such  amendments 
01  amended  pleadings.  How  then  may  the 
defendants  test  the  sufficleacy  of  complain- 
ant's amended  bill  as  amended?  Necessarily 
by  demurrer.  They  can  save  the  point  for 
review  by  the  appellate  court  in  this  way 
only.  After  the  amended  bUl  was  amende<> 
it  was  not  "the  same  bill"  under  the  rul«« 
stated,  and.  therefore  the  rule  does  not  ap- 
ply.   Bowes  v.  Hoeg,  16  Fla.  403. 

We  consider  then  the  controlling  questions 
presented  by  the  demurrer  to  the  bill,  name- 
ly, are  the  allegations  of  the  bill  sufficient 
to  show  authority  in  the  alleged  trustees  to 
n^rtgage  the  property  of  their  cestui  que 
trust  the  congregation  of  the  church?  and. 
If  not  are  the  allegations  of  ratlflcatioa  of 
such  action  sufficient  to  withstand  the  de- 
murrer? Obviously  these  questions  and  the 
question  of  whether  the  members  of  the  con- 
gregation should  be  made  parties  defoidant 
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or  a  BQfflcleni  reason  glren  for  the  fallnre 
to  do  BO,  are  Intimately  relate. 
The  bill  contains  the  foITowlng  paragraph: 

"Year  orator  further  shows  to  the  court  that 
he  does  not  know  whether  the  execution  of  said 
note  and  mortgage  on  the  part  of  said  trustees 
was  authorized  by  the  said  church  at  the  tim» 
that  the  same  were  made  and  delivered  to  him, 
but  he  charges  and  alleges  that  the  execution 
and  delivery  of  said  mortgage  and  note  were 
subsequently,  prior  to  the  institution  of  this 
suit,  ratified  and  assented  to  by  the  said 
church  society,  the  cestui  que  trust  for  the  land 
described  in  said  mortgage." 

It  contains  also  an  allegation  that  the  de- 
fendants were  trustees  to  hold  the  legal  title 
to  the  mortgaged  property  but  in  the  brief 
on  behalf  of  appellant,  complainant  below, 
filed  in  this  court  counsel  says  that  he  does 
not  think  that  the  alleged  trustees  had  the 
power  to  mortgage  the  church  property  with- 
out authority  from  the  members  of  the  con- 
gregation. It  would  86em  therefore  that  the 
admitted  absence  ol  any  knowledge  by  com- 
plainant of  any  authority  by  said  trustees 
to  mortgage  said  property  and  the  conceded 
necessity  for  such  authority  in  order  to  give 
validity  to  such  mortgage  would  eliminate 
from  our  consideration  the  first  of  the  ques- 
tions stated. 

[*,  f]  Both  the  notes  and  the  mortgage  are 
signed  by  tbe  makers  as  trustees.  This  was 
Mufflclent'  to  put  complainant  on  inquiry  of 
tbe  powers  possessed  by  them.  First  Nat. 
Bank  t.  National  Broadway  Bank,  156  N. 
Y.  459,  61  N.  B.  398,  42  L.  B.  A.  139;  TutUe 
V.  First  Nat  Bank,  187  Mass.  533,  73  N,  B. 
SeO,  106  Am.  St.  Rep.  420;  Lorlng  et  aL  t. 
Brodie  et  al.,  134  Mas&  453 ;  Gaston  et  al.  t. 
American  BSzchange  Nat.  Bank,  29  N.  X  Eq. 
98 ;  Ferry  et  al.  v.  Laible,  31  N.  J.  Bki.  566. 
Before  such  obligations  can  be  enforced 
against  defendants  in  their  repres^itatlve 
capacity  It  is  necessary  to  show  the  author- 
ity for  their  execution.  We  hold  therefore 
that  since  the  validity  of  the  instruments 
sought  to  bd  enforced  depenids  upon  whether 
the  persons  executing  them  had  power  to  do 
80,  it  is 'necessary  to  allege  and  prove  the 
existence  of  such  power. 

[1,7]  We  pass  therefore  to.  the  last  ques- 
tion: Is  the  allegation  of  ratification  of  the 
action  of  the  alleged  trustees  by  the  mem- 
bers of  the  congregation  of  the  churCh  saffl- 
<dent?  We  have  quoted  the  paragraph  con- 
taining this  allegation.  It  amounts  to  no 
more  than  a  conclusion  of  law.  No  fttcts 
constitutthg  a  ratification  are  attempted  to 
be  set  out  Upon  the  question  of  the  assert- 
ed ratification  defoidants  are  given  no  notice 
of  what  facts  or  transactions  they  may  be 
required  to  meet  This,  we  think,  is  not  suf- 
ficient When  complainant  asserts  that  va- 
lidity has  been  Imparted  to  an  instrument 
invalid  in  its  inception  becaiise  of  absence 


of  authority  in  its  makers  to  execute  it  and 
upon  the  validity  of  which  his  right  of  re- 
covery depends,  he  should  set  up  the  facts 
imparting  such  validity  in  order  that  defend- 
ants may  know  of  what  the  cause  of  action 
consists.'  Pnrkey  v.  Harding  et  al.,  28  8.  D. 
632,  123  N.  W.  69;  Lauenstein  v.  City  of 
Fond  du  Lac,  28  Wis.  836 ;  In  re  Bckley  t. 
Daniel  et  al.  (C.  C.)  193  Fed.  279. 

There  was  no  error  in  the  order  appealed 
from,  and  the  decree  will  be  afllrmed. 

BEOWNE,  O.  J.,  and  TAYLOR,  WHITE- 
FIELD,  and  ELLIS,  JJ.,  ooncnr. 


(i»fu.ao 
STRICKLAND  at  al.  v.  JEWELI. 

(Supreme  Court  of  Florida.    July  10,  1920.) 

(BvlUbmt  by  tie  Ootrt.) 

1.  Equity  «=>3I0— Answer  not  sifnad  by  *•■ 
fendaats  nay  be  trvated  a«  nullity. 

Although  the  oath  of  defendants  to  the  sn- 
swer  is  expressly  waived  in  the  bill,  defend- 
ants are  not  excused  from  signing  the  answer, 
without  which  it  is  not  their  answer,  and  in 
such  case,  where  the  answer  is  signed  only  br 
the  solicitor  for  defendants,  it  may  be  treated 
as  no  answer  and  a  decree  pro  confeaso  en- 
tered. 

2.  Equity  «s>4IS— To  aet  aaldo  4tan9  pre  «ei- 
foaso,  dtfendanta  must  shaw  nwMiaMe  Hi- 
Igenoe  and  meritorious  dafease. 

Before  a  decree  pro  confeaso  whidi  has 
been  properly  entered  should  be  set  aside  on 
motion  of  defendants,  they  mast  not  only  show 
reasonaUe  diligence,  bnt  also  a  meritotions  de- 
fense. 

3.  Appeal  and  error  <s=3957(t)— Eqnlty  «=34I9 
—Decree  pra  oonfesse  rMuHIng  fr*m  dsfettf- 
ant's  own  negUgeaM  wW  not  ko  a«t  asMt; 
diacrotien  not  ravlowaki*. 

The  question  of  setting  aside  a  decree  pro 
confesso  is  addressed  to  the  sound  discretiini 
of  the  coott  which  will  be  exeretaed  acoordiiig 
to  the  drcumstances  of  eadi  case;  bnt  it  shoold 
never  be  set  aside  when  it  is  in  consequence  of 
defendants'  own  negligence,  and  the  ezerdie 
of  this,  discretion  will  not  be  interfered  with 
by  the  appellate  court  unless  there  has  been  i 
gross  abuse  of  that  discretion. 

4.  Husband  and  wife  «=>I46  — When  hnsbui 
personally  liable  on  wife's  note,  stated. 

Where  a  husband  signs  a  promisaory  note 
with  his  wife  to  aid  her  in  obtaining  a  loin 
of  money  and  also  unites  with  her  in  the  ex- 
ecution of  a  mortgage  on  her  real  property  to 
secure  the  paynvent  of  the  note,  the  husband 
is  personally  lia'ble  on  the  note,  even  thonth 
the  wife  Is  not  so  liable. 

5.  Evidence  «=>44l  (I I)— Maker  eaanot  ooitra- 
diet  his  written  contract  by  •taowlao  parti 
eontemporaneoos  agreement  of  nonliability. 

The  maker  of  a  promissory  note  for  whick 
there  Was  a  consideration  will  not  be  permitted 
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to  ToiT  or  eontracDct  his  written  contract  by 
showing  a  parol  contemporaneous  agreement 
that  b«  was  not  to  Jm  liable  npoa  the  note. 

Appeal  from  Circuit  Court,  Dnval  Coun- 
ty; Daniel  A.  Simmons,  Judg& 

Suit  by  B.  W.  Jewell  against  A.  BfUdred 
Strickland  and  another  to  foreclose  h  mort- 
gage. A  decree  for  plaintiff  pro  ctmfesso 
was  entered,  motion  to  set  aside  was  denied, 
and  defendants  appeal.    Affirmed. 

H.  Li.  Anderson,  of  Jacksonville,  for  ap- 
pellants, 

Hemlng  &  ITlemlag,  of  JadcsonTllle,  tor 
appellee. 

JONES,  Clrcnlt  Judge.'  Tbls  was  a  suit 
to  foreclose  a  mortgage  in  the  drcnit  court 
of.  Duval  county.  A  demurrer  to  the  bill 
was  overnded  August  IBtb,  and  an  order 
made  reqolxlng  defendants  to  plead  pr  ao- 
swer  on  or  before  the  following  15th  of  Sep- 
tember. On  September  &tb,  answer  was 
filed  signed  mily  by  solldtw  for  defendants. 
On  September- 28d  upon  motion  of  complain- 
ant the  court,  treating  the  putative  answer 
08  a  nnlUty,  entered  a  decree  pro  confesso 
and  referred  the  case  to  a  qpedal  master 
to  take  and  report  the  testimony.  On  Sep- 
tember 24th,  motion  was  filed  to  set  aside 
the  decree  pro  confesso  and  tor  leave  to 
amend  the  answer  by  adding  thereto  the 
signatures  of  the  defendants  on  the  grounds 
that  It  was  not  possible  on  account  of  ab- 
sence to  procure  the  signatures  of  defend- 
ants to  the  answer  on  or  before  the  date 
fixed  by  the  court  for  filing  same,  and  that 
the  decree  pro  confesso  was  entered  without 
notice  to  the  defendants.  On  September 
30th,  the  motion  to  set  aside  the  decree  pro 
confesso  supported  by  an  affidavit  of  defend- 
ants' solicitor  and  an  affidavit  of  defendant 
J.  S.  Strickland  was  heard  and  denied  and 
final  decree  entered.  Defendants  appeal  and 
assign  as  errors  the  entry  of  the  decree  pro 
confesso,  the  order  denying  the  motion,  and 
from  all  other  orders  since  the  entry  of  de- 
cree pro  confesso. 

[1}  Although  the  6ath  of  defendants  to  the 
answer  Is  expressly  waived  In  the  bill,  de- 
fendants are  not  excused  from  signing  the 
answer,  without  which  It  Js  not  their  an- 
swer, and  in  such  case,  where  the.  answer  IB 
signed  only  by  the  solicitor  for  defendants, 
It  may  be  treated  as  no  answer  and  a  decree 
pro  confesso  entered.  See  City  of  Ocala  v. 
Anderson,'  58  Fla.  415,  60  South.  57^,  and 
authorities  there  dted. 

[21  The  decree  pro  confesso  was  properly 
entered,  and  before  It  should  be  set  aside  on 
motion  of  defendants  they  must  not  only 
show  reasonable  diligence,  but  also  a  meri- 
torious defense.  A  showing  of  reasonable 
diligence  without  a  meritorious  defense,  or 
a  meritorious  defense  without  reasonable 
dtBgence,  Is  tmavaUing.    See  EeO  v.'  West, 


21  Fla.  508 :.  Uym  r.  McGohagan,  26  Fid. 
803,  8  South.  447;  Turner  v.  Jones,  67  Fla'. 
121,  64  South.  602;  Proat  ▼.  Dade  County 
SecDilty  Co.,  55  Fla.  816,  47  South.  12; 
Friedihan  v.  Rehm,  43  Fla.  390,  31  South. 
234. 

In  the  affidavit  of  the  soltdtor  for  defend- 
ants he-deposes: 

"That  afSant  at  the  time  the  answer  of  de- 
fendants was  filed  herein  on  the  9th  day  of  Sep- 
tember, 1918,  was  preparing  to  leave  the  state 
of  Florida  to  be  absent  for  a  period  of  about 
two  weeks;  that  affiant  in  fact  left  the  state 
of  Florida  before  the  16th  day  of  September, 
1918,  the  date  at  which  defendants  were  re- 
quired by  order  of  the  court  to  file  their  said 
answer;  that  affiant  was  absent  from  the  state 
of  Florida  nntU  the  24th  day  of  September, 
1918,  and  that  the  absence  of  the  defendants 
and  the  fact  that  affiant  was  compelled  to  be 
out  pf  the  state  of  Florida  as  above  stated  ac- 
counts for  the  faSure  of  defendants  to  sign  the 
answer." 

Th*  affidavit  of  defendant  J.  S.  Strickland 
redtea; 

"That  the  defendants  were  absent  from  Dn- 
val county,  Fla.,  at  the  time,  affiant  is  informed; 
that  the  answer  in  this  case  was  prepared  by 
counsel  for  defendants  and  defendants  were  for 
this  reason  una'ble  to  sign  the  answer  ffled  by 
tkeir  counsel  in  this  cause.  Affiant  farther  says 
that  he  Is  informed  and  so  states  that  the  an- 
swer in  tliis  canse  was  ffled  by  affiant's  coun- 
sel in  advance  of  the  time  fixed  for  ffiing  same 
because  affiant's  said  counsel  was  preparing  to 
leave  the  state  of  Florida,  and  in  fact  said 
counsel  for  defendants  did  leave  the  state  of 
Florida  prior  to  the  16th  of  September,  1918. 
Affiant  further  says  that  the  absence  of  defend- 
ants and  the  fact  that  defendants'  counsel  was 
compelled  to  leave  the  state  of  Florida  is  the 
reason  why  said  answer  was  not  signed  by 
defendants.  Affiant  farther  says  that  the  de- 
fendants are  ready  and  willing  to  sign  the  an- 
swer which  was  filed  by  their  said  counsel  if 
permitted  by  the  court  to  do  so.  Affiant  fur- 
ther says  tliat  neither  affiant  nor  his  said  coun- 
.sel  has  been  guilty  of  any  negligence  in  the 
matter  of  filing  said  answer  or  in  the  omission 
to  sign  same,  but  that  in  the  circumstances 
above  set  forth  it  was  impossible  for  defend- 
ants to  sign  said  answer  before  the  same  was 
ffled." 

The  affidavits  are  quoted  at  length  because 
It  is  assumed  that  they  set  forth  all  the  facts 
and  circumstances  favorable  to  the  defend- 
ants tending  to  show  reasonable  diligence, 
such  as  to  excuse  them  for  failure  to  put  tn 
a  proper  answer  and  to  give  them  the  right 
to  have  the  decree  pro  confesso  set  aside 
and  to  permit  them  to  sign  the  proposed 
answer. 

The  defendants  were  given  from  the  19ti> 
day  of  August  to  and  including  the  15th  day 
of  September  to  file  an  answer.  The  only 
excuse  offered  by  the  solicitor  for  his  fail- 
ure to  have  the  defbndauts  sign  the  answer 
Is  Quit  be  was  preparing  to  leave  the  stat* 
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to  be  absent  abont  two  weeks,  and  In  fact 
did  leave  the  state  before  the  last  day  fixed 
by  the  order  of  the  court  upon  which  the 
answer  could  be  filed,  and  that  the  absoioe 
of  defendants  and  himself  accounts  for  the 
ftiQure  of  defendants  to  flgn  the  answer. 
It  Is  not  shown  why  he  absented  himself 
from  the  state,  nor  that  It  was  necessary  for 
him  to  leave,  nor  the  date  of  his  departure, 
except  that  It  was  prior  to  the  date  fixed  for 
filing  the  answer,  nor  that  he  ever  made  any 
effort  to  have  defendants  sign  it,  nor  that 
he  could  not  have  procured  their  signatures 
to  the  answer  if  he  had  endeavored  to  do  so. 
He  avers  that  defendants  were  absent,  but 
does  not  show  whoi  they  were  absent,  nor 
whether  they  were  beyond  the  limits  of  the 
state  or  the  country,  nor  why  he  could  not 
have  communicated  with  them.  J.  S.  Strick- 
land deposes  that  defendants  were  absent 
from  Duval  county  at  the  time,  be  &  in- 
formed, that  the  answer  was  prquired; 
therefore  they  were  unable  to  sign  It  No 
reason  la  stated  for  their  absence,  nor  Is  It 
disclosed  where  they  were,  nor  why  they 
and  their  solicitor  could  not  have  conferred 
together  or  communicated  with  each  other 
regarding  the  preparation  and  filing  their 
answer,  nor  when  their  absence  commenced 
or  when  it  terminated,  but  that  it  merely 
listed  at  the  time  the  answer  waa  prepar- 
ed. It  is  not  shown  there  was  any  desire  or 
intention  on  the  part  of  defendants  to  sign 
the  answer. 

[3]  The  question  of  setting  aside  a  decree 
pro  confesso  Is  addressed  to  the  sound  dis- 
cretion of  the  court  which  will  be  exercised 
according  to  the  circumstances  of  each  case, 
but  it  Should  never  be  set  aside  where  it  Is 
the  consequence  of  the  defendants'  own  neg- 
ligence and  the  exercise  of  this  discretion 
will  not  be  Interfered  with  by  the  appellate 
court  unless  there  has  been  a  gross  abuse  of 
that  discretion.  Prout  v.  Dade  County  Se- 
curity Co.,  supra. 

The  affidavits  submitted  as  proof  of  rea- 
sonable diligence  and  to  excuse  defendants 
for  failure  to  file  an  answer  are  insufficient. 
The  complainant  should  not  be  deprived  of 
his  rights  under  the  decree  upon  such  flimsy 
and  unsatisfactory  excuses.  There  was  no 
error  in  denying  motion  to  set  aside  the  de- 
cree pro  confesso. 

This  opinion .  could  be  with  propriety  clos- 
ed at  this  point  without  referring  to  the  pro- 
posed answer,  but  it  may  be  well  to  consider 
the  main  question  presented  by  this  propos- 
ed answer,  because  it  is  the  contention  of 
appellants  that  it  is  a  good  and  meritorious 
defense  for  J.  S.  Strickland,  and,  as  the  mo- 
tion to  8«t  aside  the  decree  pro  confesso  was 
filed  so  promptly,  the  next  day  after  the 
entry  of  the  decree  pro  confesso.  It  should 
have  been  granted. 

This  was  an  ordinary  bill  of  foreclosure 
against  the  defendants  as  husband  and  wife. 


The  Mil  alleges  that  defendants,  htiag  In- 
debted to  the  complainant,  executed  and 
delivered  to  him  their  promissory  note  and 
mortgage  on  real  estate  the  property  of  the 
wife  to  secure  the  payment  of  the  note.  The 
proposed  answer  denied  that  J.  S.  Strickland 
was  at  any  time  Indebted  to  tlie  complain- 
ant It  is  alleged  that  the  inddttednesa  evi- 
denced by  the  note  was  for  money  loaned  by 
complainant  to  A.  Mildred  Strickland  and 
not  to  J.  S.  Strickland,  and  that  the  latter 
had  no  interest  whatsoever  in  the  premises 
covered  by  the  mortgage ;  that  the  wife  was 
the  owner  of  and  was  in  possession  of  the 
property ;  and  that  she  borrowed  the  money 
for  which  the  note  and  mortgage  were  givoi 
to  be  used  In  paying  off  a  mortgage  on  this 
same  property.  It  is  admitted  that  defend- 
ants executed  the  note  and  mortgage,  and 
there  Is  no  contention  that  the  note  or  any 
part  of  it  bad  been  paid,  but  it  is  alleged 
that  J.  8.  Strickland  executed  the  note  and 
mortgage  because  complainant  through  hla 
agent  represented  to  him  that,  in  order  to 
effect  the  loan  to  Mildred  Strickland,  it  waa 
necessary  for  him  to  sign  the  note  and  mort- 
gage with  her,  but  that  he  would  not  be  re- 
quired to  repay  the  loan,  and  that  be  would 
assume  no  obligation  of  any  kind  or  nature 
by  signing  said  note  and  mortgage,  and  that 
complainant  would  never  demand  of  hlzd 
payment  of  the  note  or  any  part  of  it,  or 
any  costs  of  suit  to  enforce  the  payment  of 
said  note,  and  that  he  relied  upm  said  prom- 
ises and  representations  and  would  not  have 
signed  the  note  and  mortgage  upon  any  oth- 
er conditions,  and  defendants  plead  the  fore- 
going facta  as  a  defense  to  the  Mil  aind  as  a 
basis  for  affirmative  relief,  and  pray  for  a 
decree  releasing  and  acquitting  3.  S.  Stride- 
land  of  all  liability  on  the  note  and  mort- 
gage. 

J.  S.  Strickland  admita  that  he  was  told 
by  the  agent  of  complainant  that  nnless  he 
signed  the  note  and  mortgage  with  his  wife 
she  could  not  procure  the  loan  she  was  in 
need  of,  and  that  in  order  to  assist  h^  In 
acquiring  this  money  be  did  Join  with  her  in 
the  execution  of  the  note  and  mortgage. 

[4]  Where  a  husband  signs  a  promissory 
note  with  bis  wife  to  aid  her  in  obtaining  a 
loan  of  money  and  also  unites  with  her  In 
the  execution  of  a  mortgage  on  real  proper- 
ty  the  title  to  which  Is  in  the  wife,  to  secure 
the  payment  of  the  note^  the  husband  Is  per- 
sonally liable  on  the  note  even  though  the 
wife  is  not  so  liable.  Mattalr  v.  Card.  18 
Fla.  761, 

[5]  The  note  in  question  being  the  note  at 
3.  S.  Strickland,  a  plea  or  answer  setting  up 
representations  by  the  payee  to  the  maker 
that  by  signing  it  the  maker  would  aasome 
no  obligation  of  any  kind,  and  that  he  would 
never  be  required  to  pay  it,  constitates  no 
defense  at  law  or  in  equity  in  an  action  to 
enforce  payment  of  the  note.  The  rote  Is  that 
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the  maker  of  the  note  for  which  there  was  a 
consideration  wlU  not  be  permitted  to  con- 
tradict or  vary  his  wrlttei  contract  by  show- 
ing a  parol  contemporaneous  agreement  that 
he  was  not  to  be  liable  upon  the  note.  Ba- 
con T.  Green,  36  Fla.  325,  18  South.  870. 

It  was  said  In  Wright  v.  Remington,  41  N. 
J.  Law,  48,  32  Am.  Bep.  180,  text  184 : 

"The  weight  of  authority  is  overwhelming 
fai  favor  of  holding,  in  the  langaage  of  the 
American  Editors  of  the  Duchess  of  Ejngston's 
ease,  that  'a  person  who  Is  so  iU  advised  as  to 
execute  a  written  contract  in  reliance  upon 
an  assurance  that  it  shall  not  be  literally  en- 
forced must  submit  to  the  loss  if  he  Is  deceived 
and  cannot  ask  that  a  principle  of  great  mo- 
ment to  the  community  shall  be  made  to  yield 
for  the  sake  of  relieving  him  from  the  conse- 
quences of  his  Indiscretion.' " 

The  mortgage  contains  covenants  that  In 
the  event  mortgagors  fall  to  pay  taxes  on 
the  property  and  to  keep  the  building  In- 
sured, which  they  obligated  to  do,  the  mort- 
gagee shall  have  the  right  to  pay  the  same 
and  to  Insure  the  building.  The  bill  alleges 
that  complainant  Is  entitled  to  recover  speci- 
fied sums  of  money  because  of  a  breach  of 
these  covenants,  also  certain  amounts  for 
costs,  expenses,  and  attorney  fees  In  the 
foreclosure  proceedings,  all  of  which  are 
provided  for  In  the  mortgage.  The  proposed 
defense  Is  a  bare  denial  that  complainant  Is 
entitled  to  recover  amounts  claimed  without 
alleging  any  affirmative  matter  of  defense. 
The  master  took  testimony  touching  the 
Items  claimed  just  as  if  an  answer  had  been 
on  file,  and  the  proof  amply  sustains  the  al- 
legations of  the  bin. 

There  being  no  error,  the  final  decree 
should  be  affirmed. 

PER  CURIAM.  The  record  in  this  cause 
having  been  considered  by  the  court,  and 
the  foregoing  opinion  prepared  under  chap- 
ter 7837,  Acts  of  1919,  adopted  by  the  court 
as  its  opinion,  it  is  considered,  ordered,  and 
adjudged  by  the  court  that  the  decree  here- 
in be,  and  the  same  Is  hereby,  affirmed. 

TATIiOR,  WHITFIBIJ5,  BliLIS,  and 
WEST,  JJ.,  concur. 


(80  Fla.  S76) 

ANDERSIN  V.   TEDFORD,   Town    Marshal. 
(Supreme   Court  of   riorida.    Aug.   4,   1«20.) 

(Bvttdbu$  5y  fhe  Court.) 

t.  Maaloipal     oorporatlons    «s>66l(2)— Ordl- 
■anoe  prohibiting  meetings  on  streets  with- 
out psrmlsslon  held  unreatenahls. 
A  dty  ordinance  which  proliibits  the  holding 
•f  any  public  meeting  or  meeting  of  any  char- 
acter upon  any  street  of  the  city  or  within  any 
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dty  park,  without  first  sbtalning  perraissioii 
in  writing  from  the  mayor  or  a  majority  of  the 
dty  coundlmen,  in  the  absence  of  any  charter 
provision  definitely  and  specifically  empowering 
the  dty  to  prohibit  public  meetings  in  tas 
streets  or  parks  of  the  dty  is  void  for  unrea- 
sonableness. 

2.  Munloipal  oorporatlons  «=3S96— When  olty 
may  sxerelse  power  over  publlo  meetings 
stated. 

Under  the  general  power  granted  to  mnnid- 
palities  to  preserve  the  public  peace  and  morals, 
and  for  the  suppression  of  riots  and  disorderly 
assemblies,  a  city's  power  over  public  meetings 
exists  when  they  create  public  disturbances, 
become  nuisances,  or  create  or  threaten  some 
tangible  public  or  private  mischief. 

Habeas  corpus  by  C.  T.  Anderson  against 
O.  W.  Tedford,  Marshal  of  Panama  City. 
Petitioner  discharged. 

John  D.  Trammell,  of  Blountstown,  and  Ed 
Dykes,  of  Panama  dty,  for  petitioner. 
J.  M.  Sapp,  of  Panama  City,  for  respondent 

ELLIS,  J.  0.  T.  Anderson  was  arrested  by 
O.  W.  Tedford,  marshal  of  the  town  of  Pana- 
ma City,  and  charged  with  violating  Ordi- 
nance No.  lis,  prohibiting  the  holding  of 
any  public  meeting  or  assembly  upon  any  of 
the  streets  or  in  any  of  the  parks  of  the  dty 
without  a  written  permit  from  the  mayor  or 
a  majority  of  the  dty  council.  Anderson  was 
adjudged  to  be  guilty  by  the  mayor,  and  sen- 
tenced to  pay  a  fine  of  $100  or  serve  at  hard 
labor  on  the  streets  for  20  days,  and  was 
"committed  to  the  town  jail"  until  the  judg- 
ment of  the  court  should  be  satisfied. 

Anderson  applied  to  a  justice  of  this  court 
for  a  writ  of  habeas  corpus,  which  was  la- 
sued,  returnable  before  the  court. 

Section  1  of  Ordinance  No.  118  of  Panama 
City  provides  that — 

"No  person  or  persons  shaU  hold  any  public 
meeting  or  meetings  of  any  character  upon  any 
of  the  streets  of  the  dty  or  within  any  of  the 
dty  parks  without  first  obtaining  permission  in 
writing  from  the  mayor  or  from  a  majority  of 
the  dty  coundlmen." 

Section  2  provides  for  punishment  for  a 
violation  of  section  1. 

Anderson  demands  his  discharge  upon  the 
ground  that  the  ordinance  is  invalid,  because 
it  is  unreasonable,  "prohibits  the  exercise  of 
free  speech  in  the  places  named  therein,  la 
a  restraint  upon  personal  liberty,"  and  be-' 
cause  it  permits  certain  dty  officials  to  dis- 
criminate betweeu  individuals  iMssesslng  the 
same  qualifications,  rights,  and  privUeRea 
as  dticeiia. 

This  discretion,  vested  In  the  mayor  or  a 
"majority  of  the  dty  coundlmen,"  is  uncon- 
trolled by  any  definite  and  reasonable  terma 
upon  which  the  permit  may  be  granted. 
Those  offidals  are  empowered  to  grant  ox 
withhold  permission  to  hold  meetings  in  the 
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streets  or  parks  of  the  city  wlUiont  Inqolring 
fnt<>  the  character  of  persons  applying  for 
penalt,  the  pnrpose  of  the  meeting  or  assem- 
bly, nor  Its  efTecf:  upon  the  business,  tra£Bc, 
or  peace  and  quiet  of  the  city,  but  may  for 
reasons  entirely  i>er8onal  grant  i>erml8sion 
to  any  person  and  withhold  it  from  another, 
and  as  the  religious  or  political  proclivities 
of  the  head  of  the  dty  .administration  changes 
he'  may  grant  permission  to  a  representative 
of  one  sect  and  deny  It  to  another,  and  with- 
hold permission  from  a  person  of  one  politi- 
cal faction  and  grant  it  to  another  of  difTer- 
ent  i)ersnaBlon.  Public  meetings  upon  the 
streets  or  parks  of  a  dty  are  not  necessarily 
productive  of  disorder,  nor  are  they  so  likely 
to  produce  danger  as  to  be  per  se  producers 
of  public  disturbances,  nor  may  they  be  said 
to  be  per  se  nuisances. 

[1]  The  ordinance  recognizes  this  to  be 
tme,  but  It  does  not  fix  and  determine  the 
conditions  applicable  alike  to  all  applicants 
under  which  meetings  may  be  lawfully  held. 
It  merely  leaves  it  to  the  uncontrolled  dis- 
cretion or  caprice  of  the  mayor  or  a  majority 
of  the  dty  coundlmen.  Such  an  ordinance  Is 
unreasonable  and  void.  See  City  of  Chicago 
T.  Trotter,  136  lU.  430,  26  N.  B.  859 ;  Ander- 
son V.  City  of  Wellington,  40  Kan.  173,  19 
Pac  719,  2  L.  R.  A.  110,  10  Am.  St.  Rep.  175 ; 
State  ex  rel.  Garrabad  t.  Derlng,  84  Wis.  685, 
54  N.  W.  1104,  19  L.  B.  A.  858,  36  Am.  St 
Bep.  948;  In  re  Frazee,  63  Mich.  896,  80  N. 
W.  72,  6  Ajo.  St  Bep.  810. 

[2]  The  charter  of  the  dty,  which  la  chap- 
ter 7219,  Laws  of  Florida,  Acts  1915,  does 
not  contain  any  provision  definitely  and  spe- 
ctflcally  empowering  the  dty  to  prohibit  pub- 
lic meetings  in  the  streets  or  parks  of  the 
dty,  nor  to  prohibit  parades  with  or  without 
miiBlc  from  passing  through  the  streets  with- 
out a  permit  from  some  dty  offidal.  The 
dty's  power  over  such  movements  or  assem- 
blies exists  where  they  create  public  dis- 
turbances or  operate  as  nuisances,  or  jcreate 
or  threaten  some  tangible  public  or  private 
mischief.    See  19  B.  O.  L.  849. 

The  charter  provides  in  general  terms  that 
the  dty  may  pass  ordinances  not  in  conflict 
with  the  Constitution  of  the  United  States  or 
the  Constitution  and  laws  of  the  state,  and 
may  exerdse  such  powers  and  privileges  as 
may  be  conferred  upon  cities  and  towns  in- 
corporated under  the  general  law  for  the  In- 
corporation of  dtles  and  towns,  which  au- 
thorizes the  passage  of  ordinances  for  the 
preservation  of  the  public  peace  and  morals 
for  the  suppression  of  riots  and  disorderly 
assemoues  and  for  the  order  and  government 
of  the  dty  or  town. 

The  ordinance  In  question  prohibits  "any 
public  meeting  or  meetings  of  any  character 
upon  any  of  the  streets  of  the  dty,"  etc. 


It  Is  only  when  meetings,  political,  religions, 
social,  or  of  other  character,  create  public 
disturbances,  operate  as  nuisances,  threaten 
some  tangible  public  or  private  mischief, 
prevent  the  passage  of  persons  to  and  fro, 
obstruct  traffic,  or  prevent  the  free  use  of 
the  streets  to  the  public,  that  they  may  be 
restricted  under  charter  provisions  similar  to 
the  one  under  consideration. 

The  case  of  ntts  v.  City  of  AUanta,  121 
Oa.  567,  49  8.  B.  793,  67  L.  B.  A.  803,  104  Am. 
-St.  Bep.  107,  appears  to  bold  to  the  contrary, 
but  an  examination  of  that  case  shows  tb&t 
the  ordinance  rested  niton  a  charter  provi- 
sion authorizing  the  dty  by  ordinance  to 
regulate  "public  meetings  and  public  si>eak- 
ing  In  the  streets  of  said  dty  of  Atlanta  by 
preventing  the  obstmction  of  the  streets  of 
said  dty  or  the  gathering  of  disorderly 
crowds  in  said  streets."  The  view  we  have 
of  the  ordinance  under  consideration  is  that 
it  Is  supported  by  no  express  legislative  au- 
thority, nor  is  there  any  implied  power  grant- 
ed to  the  dty  to  vest  in  any  of  its  officials 
such  arbitrary  and  uncontrolled  discretion 
in  the  matter  of  restraining,  or  permitting 
the  holding  of  what  may  be  a  perfectly  legiti- 
mate, lawful,  and  benefldal  meeting.  Inter- 
fering with  the  rights  of  no  other  person  and 
productive  of  no  mlsdilef,  danger  or  dis- 
turbance. 

All  laws  and  regdlations,  to  be  valid  for 
any  purpose,  must  be  capable  of  constmc- 
tion ;  but  this  ordinance  is  Incapable  of  con- 
struction. If  Mr.  B.  is  mayor  the  meeting 
may  be  had;  but  if  Mr.  G.  Is  mayor  It  may 
not  be.  In  the  one  case  It  may  be  an  offense ; 
In  the  other,  not  It  makes  It  possible  for 
an  offidal  in  the  name  of  law  to  violate 
recognized  prindples  of  legal  and  equal 
rights.  In  some  mnnldpallties,  governed  by 
what  they  claim  to  be  a  superior  system  for 
regulation  of  munldpal  affairs,  the  entire 
business  portion  of  the  prlndpal  streets  is 
so  completely  given  over  to  use  by  the  own- 
ers of  a  certain  class  of  vehides  for  parking 
and  repairs  as  often  to  block  the  streets  and 
render  the  use  of  them  by  the  public  often 
Impossible  and  usually  difficult  and  danger- 
ous. In  comparison  with  such  practice  It 
would  seem  that  a  meeting  of  a  few  dtlzens 
upon  a  street  comer  to  discuss  some  social, 
/political,  or  religions  topic  would  be  too  in- 
significant to  be  noticed. 

The  ordinance  Is  void  for  nnreasonableness. 
The  prisoner  is  unlawfully  restrained  of  his 
liberty,  and  it  is  ordered  that  he  be  forthwitb 
discharged  from  custody  of  the  respondent 

VAYLOB,  WHITFIBUD  and  WEST,  3i, 
wucnr. 

BBOWMB^  O.  J„  sot  parUditatlng. 
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MECHANICS  &  METALS  NAT.  BANK  OF 
CITY  OF  NEW  YORK  v.  ANQEL  vt  al. 

(Supreme  Court  of  Florida.    May  12,  1920. 
BehearinK  Denied  July  29,  1920.) 
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statute  making  the  etocidiolderB  of  a  bank- 
ing  company  personally  liable  for  the  debts 
of  the  comiwny  as  If  they  were  mranbers  of  a 
general  partnership  and  not  stockholders  of 
a  corporation.  If  the  banking  company  trans- 
acts business  without  authority  from  the 
comptroller,  which  authority  was  not  ob- 
tained by  the  trust  company.  Judgment  on 
demurrer  was  rendered  for  the  defendants, 
and  the  plaintiff  took  writ  of  error. 
The  second  declaraticm  alleges: 


(Byttabut  ttf  th«  Oovrt.) 

t.  Pleading  «=» I— Common-law  roles  In  foroe' 
except  aa  modified. 
The  common-law  rales  ol  pleading  are  in 
force  in  this  state  except  as  modified  by  stat- 
ute or  the  rules  promulgated  by  the  Supreme 
€k>art  under  statutory  authority. 

3.  Parties  «=992(3)— Misjoinder  appearing  on 
face  ef  deolaratiea  demurrable  at  common 
law. 

At  common  law  where  too  many  defendants 
are  Joined,  and  the  misjoinder  appears  on  the 
face  of  the  declaration,  a  demurrer  is  availa- 
.  ble  to  the  defendants. 

(Additional  fTi^tZaiiM  by  BdttortaX  Staff.) 

3.  Banks  and  Banking  «s>47(2)— Persons  not 
Bteokbolders  ef  defendant  when  note  execut- 
ed held  Improper  parties  In  action  thereon. 

In  an  action  by  a  bank  on  note  executed  by 
a  trust  company  wherein  stockholders  were 
sought  to  be  held  liable  as  partners  under  Oen. 
St  1906,  t  2701,  complaint  held  demurrable  for 
niqolader  of  parties  defendant  who  were  not 
stockholders  at  time  indebtedness  sued  on  was 
incurred. 

4.  Parties  «s>92(3)— Right  to  eliminate  Im- 
proper parties  defendant  dost  not  bar  demur- 
rer fer  misjoinder. 

That  Oen.  St.  1906,  (  1372,  aftords  plaintiff 
a  means  of  eliminating  improper  parties  de- 
fendant, does  not  deprive  a  defendant  of  his 
tiibt  to  demur  when  misjoinder  appears  on  face 
«f  dedaratiao. 

Error  to  Circuit  Court,  Dural  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  the  Mechanics  &  Metals  National 
Bank  of  the  City  of  New  York,  a  corporation, 
against  Charles  J.  Angel  and  others.  Judg- 
ment on  demurrer  for  defendants,  and  plaln- 
tur  brings  error.    Affirmed. 

W.  Bl  Kay,  John  Ll  Doggett.  and  Y.  B. 
Phelps,  all  of  Jacksonville,  for  plaintiff  in 
error. 

C.  M.  Oooper,  Chas.  P.  &  J.  J.  Cooper,  of 
Jacksonville,  Shutts,  Smith  &  Bowen,  of 
Miami,  and  0.  O.  McCollum,  Cromwell  Glb- 
b<Hi8,  Herbert  L.  Anderson,  Alex.  St  Clair- 
Abrams,  Odom  &  Butler,  and  Panl  D.  Mc- 
Oarry,  all  of  Jacksonville,  for  defendants  in 
error. 

WHITFIEIiD,  J.  An  acUon  was  brought 
by  the  plaintiff  In  error  national  bank  on  a 
promissory  note  racecuted  by  the  Florida 
Trust  Company;  the  alleged  liability  of  the 
defendants  who  weiei.  stockholders  of  the 
trust   company  being  predicated   upon   the 


That  five  named  persona  "organized  a  com- 
pany under  the  laws  of  the  state  of  Florida, 
under  and  by  the  name  and  style  of  Florida 
Trust  Company";  that  the  proposed  charter  of 
the  Florida  Trust  Company  as  published  under 
the  law  and  as  filed  in  the  office  of  the  secretary 
of  state  under  the  statute  "provided,  among 
other  things,  in  designating  the  business  to  be 
conducted  by  said  corporation,  that  it  should 
have  the  power,  as  expressly  provided  therein, 
to  transact  a  general  banking  business,'  and 
should  exerdae  all  of  the  incidental  powers  nec- 
essary to  carry  on  such  banking  business,  and 
further  provided  that  said  corporation  should 
have  the  power  to  'establish,  carry  on  and  con- 
duct a  savings  bank  department,'  and  spedfied 
in  detail  therein  the  manner  in  which  such  sav- 
ings bank  business  should  be  conducted,  and 
said  proposed  charter,  as  so  published,  farther 
provided,  in  specifyiag  the  business  which  said 
corporation  should  conduct,  that  it  should  have 
the  power  to  loan  money,  and  to  boy  and  sell 
all  kinds  of  negotiable  and  nonnegotiable  pa- 
per, and  further  provided  that  it  should  baVe 
the  power  to  'receive  money  on  deposit  te  be 
subject  to  check,  or  to  be  repaid  in  such  man- 
ner and  on  such  terms,  and  with  or  without  In- 
terest, as  may  be  agreed  upon  by  the  depositee 
and  said  Trust  Company.'  "  Tliat  on  March  80, 
1910,  "letters  patent  were  issued .  to  Florida 
Trust  Company  by  the  Governor  of  the  State 
of  E^orlda,  which  said  letters  patent  and  char- 
ter of  said  Florida  Trust  Compaiff,  in  enum- 
erating the  powers  of  said  corporation,  and  the 
business  to  be  transacted  by  it,  expressly  au- 
thorized said  company  (quoting  from  said  let- 
ters patent)  to  loan  money  upon  real  estate, 
chattels,  collateral  or  other  personal  property': 
also  (quoting  from  said  letters  patent)  'to  re- 
ceive money  on  deposit  to  be  subject  to  check, 
or  to  be  repaid  in  such  manner  and  on  such 
terms,  and  with  or  without  interest,  Ss  may 
be  agreed  upon  by  the  depositor  and  said  trust 
company';  also  (quoting  from  said  letters  pat- 
ent) 'to  buy  and  sell  all  kinds  of  government, 
state,  municipal  or  other  bonds,  and  all  kinds 
of  negotiable  and  nonnegotiaUe  paper,  stocks, 
profit  sharing  certificates  or  other  investment 
securities';  and  said  letters  patent  and  charter 
further  expressly  provided  that  the  capital  stock 
of  said  Florida  Trust  Company  should  be  paid 
in  (quoting  therefrom)  'as  provided  by  law  for 
banking  companies.' 

"That  thereupon,  after  the  issuance,  as  afore- 
said, of  the  charter  and  letters  patent  of  the 
Florida  Trust  Company,  said  company,  acting 
and  purporting  to  act  under  its  said  charter,  at 
its  said  place  of  business  in  the  dty  of  Jack- 
sonville, Fla.,  commenced  to  carry  on  the  busi- 
ness of  banking,  and  in  carrying  on  said  busl- 
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ncM  did  reeeire  mooey  <m  dcpoiit  to  be  anbject 
to  check,  and  alto  advanced  and  loaned  money 
on  promissorr  notes  and  other  securities,  and 
receiyed  money  on  deposit  as  a  savinKs  bank, 
and  conducted  a  general  savings  bank  business, 
and  also  collected  checks,  drafts  and  bills  of 
exchange,  and  did  a  general  banking  business. 
That  while  the  said  Florida  Trust  Company 
was  carrying  on  and  ccHiducting  said  banking 
business  and  doing  said  acts  of  banking,  as 
aforesaid,  this  plaintiff,  a  bank  duly  organized 
under  the  banking  laws  of  the  United  States, 
and  transacting  a  banking  business  in  the  state 
and  dty  of  New  York,  became  the  banking  cor- 
respondent of  the  said  Florida  Trust  Company, 
and  permitted  the  said  Florida  Trust  Company 
to  open  an  account  with  the  plaintiff  as  a  cor- 
respcMident  bank  in  New  York  City,  and  to  draw 
checks  against  said  account^  and  to  treat  this 
plaintiff  in  all  respects  as  ita  correspondent  in 
New  York  City.  That  whUe  the  plaintiff  was 
acting  as  soeh  correspondent,  as  aforesaid,  and 
while  the  said  Florida  Trust  Company  waa  car* 
rying  on  said  banking  business,  as  aforesaid,  it 
became  indebted  to  the  plaintiff,  and  on,  to  wit, 
November  4,  1012,  by  its  negotiable  provdMBory 
note  of  that  date  dnly  executed  the  said  Florida 
Trust  Company  promised  to  pay  to  the  order 
of  the  plaintiff  the  sum  of  $26,000,  30  days  after 
the  date  thereof,  which  said  time  of  payment 
was  thereafter,  by  agreement  between  the  par- 
ties thereto,  extended  to  December  20,  1912; 
bat  the  said  Florida  Trust  Company  did  not  pay 
the  said  note  when  the  same  became  due  and 
payaUe  on  said  last-mentioned  date,  and  said 
note  is  and  remains  wholly  due  and  unpaid,  with 
the  exception  of  certain  partial  payments  made 
and  applied  thereon  after  maturity,  which  are 
more  particularly  shown  in  the  bSl  of  particu- 
lars attached  to  this  declaration  marked  plain- 
tiff's Exhibit  0  and  hereby  made  a  part  hereof. 
And  plaintiff  further  alleges  that  ti  making 
said  loan  and  in  advancing  said  money  repre- 
•nted  by  said  note,  as  aforesaid,  the  plaintiff, 
acted  as  banking  correspondent  of  said  Florida 
Trust  Company,  and  said  loan  was  in  the  form 
of  a  checking  account,  open  to  the  said  Florida 
Trust  Company  in  carrying  on  ita  said  busi- 
ness as  aforesaid." 

It  ia  further  alleged: 

That  certain  of  the  named  defendanta  were 
stockholders  of  the  Florida  Trust  Company 
at  the  time  it  "began  to  transact  the  business 
of  a  banking  company  as  herein  alleged,  with- 
out having  then  and  there  been  authorized  by 
the  comptroller  of  the  state  of  Florida  to  be- 
gin or  engage  in  the  business  of  a  banking  com- 
pany"; and  "that  at  the  time  the  said  Florida 
Trust  Company  incurred  the  indebtedness 
sought  to  be  recovered  herein,  and  at  the  time 
said  mentioned  note  sued  on  herein  waa  ex- 
ecuted," certain  other  named  defendants  were 
stockholders  of  the  Florida  Trust  Company; 
and  that  certain  named  defendanta  were  stock- 
holders of  the  Florida  Trust  Company  "at  some 
time  after  said  Florida  Trust  Company  began 
to  transact  a  l>anking  business  without  being  au- 
thorized so  to  do  by  said  state  comptroller,  and 
between  that  time  and  the  time  of  the  incur- 
ring of  the  indebtedness  sued  upon  herein,  on, 
to  wit,  November  4,  1912,  but  not  at  either  of 
■aid  timca.    "And  plaintiff  further  alleges  that 


at  the  time  the  said  Florida  Trust  Company 
commenced  to  carry  on  the  business  of  a  bank- 
ing company,  as  aforesaid,  and  at  the  time  the 
said  mentioned  indebtedness  to  this  plaintiff 
was  incurred,  and  said  note  to  it  was  executed, 
as  aforesaid,  the  said  Florida  Trust  Company 
was  not  then,  and  had  not  theretofore  been, 
authorized  by  the  comptroller  of  the  state  of 
Florida  to  begin  or  engage  in  the  business  of 
banking,  as  is  required  by  the  laws  of  the 
state  of  Florida  in  such  case  made  and  provided 
as  a  condition  to  the  legal  transaction  of  such 
business,  and  had  not  at  said  times  paid  in,  or 
caused  to  be  paid  in  by  Its  incorporators  and 
stockholders  60  per  coit  of  the  capital  stodc 
of  said  corporation,  as  ia  requiied  by  law  in  the 
case  of  Imnklng  companies. 

"Whereupon,  and  by  reason  of  the  fact  that 
the  said  Florida  Trust  Company  commenced 
and  engaged  in  said  banking  business,  and  in- 
curred said  indebtedness,  as  aforesaid,  without 
then  and  there  being  authorized  by  the  state 
comptroller  to  begin  and  conduct  the  business 
of  banking,  the  defendanta  and  each  of  them, 
as  stockholders  in  said  Florida  Trust  Company 
as  hereinbefore  alleged,  then  and  there  became 
and  are  personally  liable  for  said  debt,  repre- 
sented by  said  note,  as  if  they  were  members 
of  a  general  partnership,  and  became  and  are 
personally  liable  to  the  plaintiff  as  copartners 
for  the  amount  of  said  debt." 

Demvrren  to  the  declaration  were  (Ded  by 
the  variooa  defendants  containing  numerous 
gronnds,  among  them  being  that  "It  is  not 
alleged  in  said  sectxid  amended  decIaratl<Hi 
that  said  Florida  Trust  Company  was  a 
banking  company,"  and  the  "second  amended 
declaration  does  not  allege  that  said  corpo- 
ratiaa  waa  Incorporated  under  the  provisions 
of  the  Btatntes  of  the  state  of  Florida  for  In- 
corporating a  banking  company,"  and  "from 
the  allegations  of  the  second  amended  decla- 
ration It  appears  that  said  Florida  Trust 
Company  was  not  organized  as  a  banMng 
company  under  the  laws  of  the  state  of  Flor- 
ida, but  as  a  trust  company,  being  a  corpora- 
tion for  profit  under  the  general  laws  of  the 
state  for  organizing  corporations  for  prc^t." 
and  "that  said  second  amended  declaration 
does  not  show  or  allege  as  to  each  of  said  de- 
fendants, respectively,  that  such  defendant 
was  a  stockholder  of  said  Florida  Trust  Com- 
pany at  such  time  or  times  as  would  make 
such  defendant  In  any  event  personally  liable 
for  said  alleged  promissory  note  or  indebted- 
ness sued  on  In  said  Second  Amended  Decla- 
ration, or  any  part  thereof." 

The  court  entered  the  following  order: 

"This  cause  coming  on  to  be  heard  upon  the 
several  demurrers  to  the  second  amended  dec- 
laration, and  same  having  be6n  duly  argaed 
and  considered,  it  is  ordered  that  the  said  de- 
murrers be  and  are  hereby  sustained.  At  the 
request  of  counsel  for  the  plaintiff  the  court 
assigns  the  following  opinion:  A  trust  company 
organized  before  the  paasage  of  the  statute  spe- 
cifically providing  for  the  incorporation  of  truat 
companies  was  not  subject  to  the  sams  provi- 
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declaration  fails  to  show  tbat  Florida  Trust 
Company  was  anything  other  than  such  a  trust 
company.  The  allegations  to  the  effect  that  it 
was  avptborized  to  do  some  things  which  a  bank- 
ing company  was  authorized  to  do  cannot  here 
take  the  place  of  an  allegation  Uiat  it  was  au- 
thorized and  empowered  to  do  all  the  author- 
ized and  imposed  banking  acts  or  that  it  was  a 
banking  company.  Those  parties  defendant 
who  did  not  own  stock  at  the  time  the  liability 
was  incurred  are  improperly  joined  as  de- 
fendants. 
"Done  this  May  8,  191& 

"Daniel  A.  Simmons,  Jadge." 


On  Taly  11,  1918,  the  coart  adjudged  that 
the  plaintiff  bad  not  amended  and  declined 
to  amend  its  second  amended  declaration 
after  demurrers  thereto  were  sustained,  and 
final  Judgment  for  defendants  was  rendered. 

When  the  Florida  Trust  Oompany  was  or- 
ganized, there  were  no  special  statatory  pro- 
visions in  this  state  for  Incorporating  trust 
companies  as  distinguished  from  other  cor- 
porations for  profit  Some  of  the  specific  en- 
actments as  to  banking  companies  were  that 
not  less  than  five  persons  could  form  a  cor- 
poration "for  carrying  on  the  bnslness  of 
banking";  that— 

"A  copy  of  the  proposed  charter  must  be  filed 
with  the  comptroller  at  the  same  time  that  the 
original  is  filed  in  the  office  of  the  secretary  of 
state. 

"Before  letters  patent  shall  issue  to  incorpo- 
rate a  banking  company,  the  name  shall  be  ap- 
proved by  the  comptroller  and  his  approval  shall 
be  Indorsed  on  the  projpoeed  charter. 

"At  least  fifty  per  cent,  of  the  capital  stock 
•hall  be  paid  in  full  before  the  company  shall 
be  authorised  to  commence  business,  and  the 
remainder  of  the  capital  stock  shall  be  paid  in 
installments  of  at  least  ten  per  cent,  each  on 
the  whole  amount  of  the  capital  as  frequently 
as  one  installment  at  the  end  of  each  succeed- 
ing month  from  the  time  it  shall  be  authorized 
by  the  comptroller  to  begin  business,  and  the 
payment  of  each  installment  shall  be  certified 
to  the  comptroller  under  oath  by  the  president 
or  cashier. 

"No  banking  company  shall  transact  any  busi- 
ness except  such  as  is  incidental  and  necessarily 
preliminary  to  its  organization  until  It  has  been 
authorized  by  the  comptroller  to  begin  the  busi- 
ness of  banking,  and  if  such  company  begins 
business  in  Tiolation  of  this  section,  its  stock- 
holders shaQ  be  personally  liable  for  all  its 
debts  as  if  they  were  members  of  a  general 
partnersliip  and  not  stockholders  of  a  corpo- 
ration. 

"Wheaerer  any  banking  company  notifies  the 
comptroller  that  at  least  fifty  per  cent,  of  its 
capital  stock  has  been  duly  paid  in,  and  that 
it  has  complied  with  all  the  provisions  which 
the  law  requires  before  a  banking  company  can 
be  authorized  to  begin  business,  the  comptrol- 
ler shall  examine  into  the  condition  of  such 
company,  ascertain  especially  the  amount  of 
money  paid  in  on  account  of  its  capital,  the 
name  and  place  of  residence  of  each  of  its  di- 


whlch  each  is  the  owner  in  good  faith,  and  gen- 
erally whether  such  company  has  complied  with 
all  the  provisions  of  law  required  to  entitle  it 
to  engage  in  the  business  of  banking,  and  shall 
cause  to  be  made  and  attested  by  the  oaths  of 
a  majority  of  the  directors  and  by  the  presi- 
dent, cashier  or  treasurer  of  the  company  a 
statement  of  all  the  facts  necessary  to  enable 
the  comptroller  to  determine  whether  the  com- 
pany is  lawfully  entitled  to  begin  the  business 
of  banking. 

"If  upon  a  careful  examination  of  the  facts 
so  reported  and  of  any  other  facts  which  may 
come  to  the  knowledge  of  the  comptroller, 
whether  by  means  of  a  special  commission  ap- 
pointed by  him  for  the  purpose  of  inquiring  in- 
to the  condition  of  the  association  or  otherwise, 
it  appears  tbat  such  company  is  lawfully  entitied 
to  begin  the  Irasiness  of  banking,  the  comptrol- 
ler shall  give  to  such  company  a  certificate  un- 
der his  hand  and  official  seal  that  it  has  com- 
plied with  the  provisions  required  to  be  com- 
plied with  before  beginning  the  business  of 
banking,  and  that  it  is  authorized  to  com- 
mence such  business;  but  the  comptroller  may 
withhold  from  a  company  his  said  certificate 
whenever  it  shall  be  satisfactorily  shown  to 
him  by  proof  that  the  stockholders  have  formed 
the  same  for  any  other  than  the  legitimate  ob- 
jects contemplated  by  the  law  relative  to  bank- 
ing companies." 

Gen.  St  1906,  H  2695,  269S,  2698,  27»1. 2702. 


[t]  Even  it  the  allegations  of  the  declara- 
tion show  that  the  Florida  Trust  Company 
was  a  banking  company,  or  that  it  was  so 
engaged  In  banking  bnslness  as  to  in  effect 
make  It  a  banking  company  within  the  Intent 
of  the  statute  Imposing  partnership  liability 
on  the  stockholders  of  a  banking  company 
when  the  company  transacts  business  wlth- 
ont  authority  from  the  comptrcfller,  the  lia- 
bility would  be  upon  those  who  were  stock- 
holders at  the  time,  the  Indebtedness  sued  on 
was  Incurred.  See  Carolina  Buggy  Mfg.  Co. 
T.  WlUiams,  71  Fla.  193,  70  South.  1006;  20 
B.  0.  L.  986;  Humphreys  v.  Drew,  59  Fla. 
295,  62  South.  362;  Heinberg  Bros.  v. 
Thompson,  47  Fla.  163,  87  South.  71.  Other 
defendants  are  sought  to  be  made  Jointly  lia- 
ble  as  partners,  and  the  court  sustained  de- 
murrers to  the  declaration  on  the  ground 
that  as  shown  by  the  declaration  the  other 
defendants  were  improperly  Joined.  See  1 
Ohltty's  Plead.  50 ;  Hough  v.  State  Bank  of 
New  Smyrna,  61  Fla.  290,  55  South.  462,  Ann. 
Cas.  1912D,  1200;  S<XDaers  v.  Florida  Peuule 
Phosphate  Co.,  50  Fla.  275,  39  South.  61; 
Webster  v.  Harnett,  17  Fla.  272;  20  R.  C.  L. 
709.  The  defendants  here  are  not  all  Jointly 
liable  as  shown  by  the  declaration  and  the 
rules  of  partnership  liability  made  applicable 
by  section  2701,  General  Statutes  1006,  Com- 
piled Laws  1914.  Bentz  v.  Live  Oak  Bank, 
61  Fla.  403,  66  South.  856 ;  Bale  v.  Orowell's 
Adm'x,  2  Fla.  634,  60  Am.  Dea  801;   20  B. 

c.i:<.9e6. 


Digitized  by 


Google 


678 


86  SOUTHBBN  BBFOBTEB 


(ru. 


[1]  The  common-law  rules  of  pleading  are 
In  force  in  this  state  except  as  mo^fled  by 
statute  or  the  mies  promulgated  by  the  Su- 
preme Court  under  statutory  authority. 

[2]  At  common  law  where  too  many  de- 
fendants are  Joined,  and  the  misjoinder  ap- 
pears on  the  face  of  the  declaration,  a  de- 
murrer is  ayallable  to  the  defendants.    See 

9  Cya  707,  note  4S;  16  Ency.  PL  &  Pr.  583, 
notel. 

In  an  actios  ex  contractu  at  common  law 
only  those  who  are  Jointly  liable  should  be 
made  parties  defendant;  and  U  too  mr.o.v 
Itersons  be  made  defendants,  and  this  -  ap- 
pears from  the  declaration,  Mther  of  the  de- 
faidants  may  demur.  1  Chitty's  -Plead,  p. 
51;  Shlpman's  Oommon-Law  Plead,  p.  139; 
16  Bncy.  PL  &  Pr.  583 ;  20  Ency.  Proc.  986 ; 
Cunningham  ▼.  Town  of  Orange,  etc.,  74  Vt 
116,  52  AU.  269;  Wooster  v.  Northrop,  5  Wis. 
246;  Wetpter  v.  Bamett,  17  Fla.  272,  te^tt 
278{  30  Cyc  142:  Dicey  on  Parties  to  Ac- 
tions, rule  116,  p.  507.  This  principle  or 
rule  of  pleading  well  established  at  common 
law  has  not  been  changed  by  statute  or  by 
rule  of  court  in  this  state. 

[4]  Section  1372,  General  Statutes- 1906, 
affords  to  the  plaintiff  a  means  of  eliminat- 
ing Improper  parties  defendant ;  and  it  may 
be  that  upon  suggestion  of  defendants  the 
court  may,  under  the  statute  or  independent- 
ly of  It,  strike  the  names  of  parties  who  are 
Improperly  made  defendants  in  a  declara- 
tion; but  this  does  not  deprive  the  defend- 
ants of  their  right  to  demur  when  a  mis- 
Joinder  of  defendants  appears  aa  the  face  of 
the  dedaraticm.  Wooster  v.  Northrup,  supra ; 
White  T.  Town  of  Portland,  67  Conn.  272, 
text  278,  34  Att.  1022.  WhUe  a  misjoinder 
of  defendants  may  not  affect  the  Jurisdic- 
tion of  the  court  (Qordtm  v.  Clarke,  Sheriff, 

10  ilia.  178),  a  misjoinder  of  defendants  may 
be  taken  advantage  of  by  the  defendants  on 
demurrer  (liough  v.  State  Bank  of  Mew 
Smyrna,  61  Fla.  290,  66  South.  462,  Ann,  Cas. 
1912D,  1200). 

Different  rules  seem  to  prevail  under  the 
Codes  and  practice  acts  of  some  of  the 
states.  See  30  Cyc.  140;  81  Qyc.  294;  20 
Ency.  Proc  988;  15  Ency.  PL  &  Pr.  762;  37 
Cent  Dig.  p.  2666.  As  to  equity  cases,  see 
Dzlalynskl  et  al.  t.  Bank  of  Jacksonville,  23 
Fla.  846,  2  South.  696;  Taylor  v.  Matbews, 
68  Fla.  776,  44  South.  146;  Cunningham  v. 
Orange,  74  Vt.  116,  text  page  118,  52  AU.  269. 

The  plaintiff  declined  to  amend  the  decla- 
ration by  striking  therefrom  the  defendants 
who  were  not  liable,  and  the  court  was  Justi- 
fied In  rendering  Judgment  for  the  defend- 
ants. 

Judgment  affirmed. 

BBOWNE,  a  J.,  and  TATLQB,  EUJS, 
and  WEST,  JJ.,  concur. 


(SO  Ell.  8S) 

STOKELY  tt  al.  V.  CONNER  et  al. 

(Supreme  Court  of  Florida.    June  26,  1920.) 

fBi/Udbaa  by  ihs  Covrf.) 

1.  Eqnlty  «=3264— Matters  not  whally  Imnats- 
rial  aot  expunged  for  Impertlneace. 

Mattnrs  not  whoHy  irrelevant  and  immate- 
rial should  not  be  expunged  from  an  answer  in 
chadqery,  either  upon  motion  or  upon  excep- 
tion for  impertinence. 

2.  Judgment  <&=>682(l),  683,  685  —  WbM 
alienee,  ate.,  not  bound  by  suVsequent  Judg* 
ment. 

No  alienee,  grantee,  assignee,  or  mortgagee 
is  bound  or  affected  by  a  judgment  or  decree 
in  a  suit  commenced  by  or  against  the  alienor, 
grantor,  assignor,  or  mortgagor,  snbseqoent  to 
the  alienation,  grant,  assignment  or  mortgage, 
to  which  he  is  not  a  party. 

3.  Appeal  and  error  «=>80(3)— Partition  d»- 
cree,  determining  Interests  of  parties,  aet 
final  decree. 

The  decree  determining  the  rights  and  In- 
terests of  the  parties  in  a  partition  suit  is  not 
the  final  decree. 

4.  Partition  <s=949— Whoa  new  party  defendast 
may  plead  matters  of  defense  previously 
pleaded. 

A  new  party  defendant  in  a  partitioa  suit, 
brought  in  after  the  entry  of  a  decree  deter- 
mining the  rights  and  interests  in  the  prop- 
erty of  the  respective  parties  then  l>efore  the 
court,  may  set  up  matters  of  defense  previously 
pleaded  by  his  grantor  who  was  an  original 
defendant,  when  it  appears  that  the  conveyance 
was  made  prior  to  the  commencement  of  the 
action,  though  not  recorded  until  after  the 
action  was  begun;  no  special  drcumstancea 
l)eing  shown  to  preclude  such  defense. 

5.  Parties  «=356— Pleading  «=>283— Scope  af 
answer  to  supplemental  pleading;  new  party 
may  be  heard  -on  all  matters  affectlag  his 
Interest. 

Where  a  new  pleading  between  the  original 
parties  is  confined  strictly  to  supplemental  mat- 
ter, the  answer  thereto  should  likewise  be  con- 
fined to  snch  supplemental  matter;  bnt  where 
a  new  party,  who  la  shown  to  have  had  an  in- 
terest in  the  subject-matter  of  the  suit  before 
the  suit  was  instituted,  is  brought  into  a  cause, 
he  has  a  substantial  right  to  be  heard  upon  all 
matters  wUch  materially  affect  his  proper^ 
Interest. 

Appeal  from  Circuit  Court,  St  Johna  Coun- 
ty; George  Couper  Gibbs,  Judge. 

Suit  by  Mary  B.  Conner  and  others  against 
Battle  N.  Stokely  and  others.  Motion  to 
strike  the  answer  of  c^taln  defendants  was 
overruled,  but  exceptions  thereto  sustained, 
and  defendants  app^iL    Beveiaed. 

Butler  &  Boyer,  of  Jacksonville,  for  appti- 
lants. 

W.  W.  Dewhurst  of.  St  Augustine,  tor  ap- 
pellees. 
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RBAVBS,  carcatt  Jndg&  This  is  tti»  sec- 
ond appearance  of  this  case  in  this  conrt. 
The  opinion  in  the  former  appeal  sets  ont 
the  bill  and  decree  of  partition  in  full,  and 
reference  is  hereby  made  to  said  opinion  for 
an  extended  statement  of  the  case  as  It  then 
stood.  Stokely  t.  Conner,  69  Fla.  412,  68 
South.  492. 

After  the  former  appeal,  complainants  filed 
a  petition  in  the  circuit  court  for  leave  to 
file  a  supplemental  bill,  assigning  as  a  rea- 
son therefor  that,  after  the  mandate  had  gone 
down  from  this  court,  and'  after  commission- 
ers liad  been  appointed  and  bad  filed  their 
report,  and  exceptions  liad  been  filed  thereto 
by  the  dtf  endants, 

"discoTery  was  made  of  tlie  fiUng  in  the  pnblie 
office  for  recording  deeds  in  St.  Jobna-coanty  of 
a  deed  of  conyeyance  of  the  lands  songht  to  be 
partitioned  by  the  defendant  Harry  M.  Stokely 
to  one  Lewis  Shepard,  Jr.,  dated  A.  D.  1906, 
but  not  filed  for  record  until  the  27th  day  of 
May,  A.  D.  1914.  Wherefore  yoor  petitioners 
are  advised  that  it  is  necessary  to  bring  the 
said  Lewis  Shepard,  Jr.,  and  his  wife,  named 
Bdna  N.  Shepard,  before  tliis  court  as  parties 
to  this  suit." 

An  order  was  made  granting  tills  petition, 
whereuiKm  a  supplemental  bill  wasi  filed 
against  the  Stokelys  (except  Harry  M.,  who 
was  dismissed  by  order  of  the  chancellor), 
and  also  against  the  new  parties,  vis.  Shep- 
ard and  Ills  wife.  Shepard  is  shown  to  be  a 
resident  of  the  state  of  Missouri,  and  the 
court  ordered  that  an  order  of  publication 
be  made  against  him  and  his  wife,  and  that 
they  be  thereby  brought  "before  the  court 
to  answer  said  supplemental  bill." 

The  subject-matter  of  the  suit  Is  the  par- 
tition of  a  tract  of  land  in  St.  Johns  county 
known  as  the  Miranda  grant  The  complain- 
ants claim  that  the  property  in  question  was 
originally  granted  to  one  Pedro  Miranda, 
who  deeded  a  one-half  undivided  interest  to 
Joseph  S.  Sanchez;  that  tbel  Interest  of 
Sanchez  was  subsequently  sold  under  execu- 
tion to  one  Conner,  the  ancestor  of  the  com- 
plainants, and  under  whom  the  complainants 
claim  a  one-half  undivided  interest;  and  the 
remaining  one-half  undivided  interest  was 
deeded  by  Pedro  Miranda  to  his  daughter, 
Rufina  Miranda,  who  tntermarried  with  one 
Bisbee,  by  whom  she  had  several  children, 
and  from  these  children,  as  the  heirs  at  law 
of  their  mother,  the  said  Rufina  Bisbee,  the 
Shepards  obtained  title  to  and  now  own  a 
one-lialf  undivided  interest.  The  Shepards, 
on  the  other  hand,  claim  tliat  the  description 
of  the  land  deeded  by  Miranda  to  Sanchez  did 
not  indnde  any  part  of  the  Miranda  grant, 
but  covered  other  lands ;  that  the  said  Miran- 
da conveyed  a  one-half  undivided  interest 
to  bis  daughter  Rufina,  and  died  seized  of 
the  other  one-half  interest,  whldi  passed  to 
his  said  daughter  as  his  sole  heir  at  law,  and 
that  the  deeds  from  the  Bisbee  heirs  convey- 
ed to  Battle  N.  Stokely  the  wh<de  of  said 
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property,  and  not  merely  an  undivided  <me- 
Iialf  Interest  therein,  as  alleged  by  complain- 
ants. One  of  the  Stokelys  also  set  up  some 
claim  under  a  tax  deed,  and  it  was  likewise 
clalmied  that  the  title  of  the  Stokelys  had 
been  made  secure  by  adverse  possession.  All 
these  claims  were  decided  against  the  Stoke- 
lys in  the  decree  of  partition,  wliich  decree 
was  affirmed  by  this  court.  The  new  defend- 
ants under  tbe  supplemental  bill,  viz.  Shep- 
ard and  his  wlfe^  ansvrered,  not  only  the  sup- 
plemental matter,  but  the  original  bill,  and 
set  up  in  their  answer  the  same  defenses 
which  the  Stokelys  had  previously  set  up, 
and  which  had  been  determined  against 
them,  and  the  counsel  for  complainant  moved 
to  strike  all  that  part  of  their  answer  whidi 
related  to  the  subject-matter  of  the  original 
bill,  and  also  excepted  to  the  same  portion 
of  the  answer,  dahning  it  to  be  impertinent 
The  chancellor  overruled  tbe  motion  to  strike, 
but  sustained  the  exceptions,  and  the  cause 
is  now  before  this  court  upon  an  appeal  from 
that  order. 

[1]  No  point  Is  made  in  tite  argument  as  to 
wbetlier  this  answer  was  properly  attacked 
by  motion  or  by  exception,  and  we  shall  not 
discuss  tliat  question  of  practice;  but  un- 
less the  matter  expunged  was  wholly  irrele- 
vant and  inmiateilal|(  It-  was  improperly 
stricken  upon  motion  or  exception.  Flerro 
Concrete  Co.  v.  Federal  Terra  Cotta  Co.,  84 
South.  171;  Busch  v.  Baker,  83  South.  704; 
Law  V.  Taylor,  63  Fla.  487,  88  South.  844. 

The  point  we  must  decide,  then,  is  whether 
the  matter  expunged  from  Shepard's  answer 
was  material  or  pertinent  to  his  defense. 
The  answer  to  this  question  depends  upon 
whether  Shepard,  being  brougbt  into  the 
case  at  the  stage  of  the  proceeding  hereto- 
fore stated,  had  the  right  to  raise  by  bis 
answer,  and  to  be  heard  before  the  court  up- 
on the  same  questions  which  bad  been  raised 
by  Stokely,  his  grantor,  and  decided  against 
Stokely. 

The  Stokely-Shepard  deed  was  made  long 
before  the  bill  was  filed,  but  recorded  long 
after  the  bill  was  filed.  If  this  deed  had  t>een 
recorded  before  the  bill  was  filed,  and  If  this 
action  had  been  prosecuted  to  a  final  decree 
without  making  Shepard  a  party,  it  is  clear 
that  his  rights  would  not  have  l>een  affected 
by  the  action. 

[2]  "No  alienee,  grantee^  assignee,  or  mort- 
gagee Is  bound  or  affected  by  a  judgment  or 
decree  in  a  suit  commenced  by  or  against  the 
alienor,  grantor,  assignor,  or  mortgagor,  sub- 
sequent to  the  alienation,  grant,  assignment, 
or  mortgage,  to  which  he  is  not  a  party." 
Logan  V,  Stieff,  86  Fla.  473,  18  South.  762; 
Austin  V.  Hoxsie,  44  Fla.  199,  32  South.  878; 
Reddick  v.  Meffert  82  Fla.  409,  13  South. 
894;  Henderson  v.  Chaires,  26  Fla.  26,  6 
South.  164. 

[8]  If  tlilB  rule  is  not  to  api^y  In  this  case, 
it  must  be  t)ecause  (1)  St(dcely  failed  to  re- 
cord his  deed  until  after  the  action  was  be- 
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gun;  or  C2}  because  he  was  brought  Into  tbe 
cause  as  a  party  before  tbe  final  decree. 
The  decree  detennining  the  rights  and  lnter>- 
ests  of  the  parties  In  a  partition  snlt  Is  not 
the  final  decree,  notwithstanding  it  finds 
and  fixes  the  equities  of  the  respective  par- 
ties. Camp  Phosphate  Co.  t.  Anderson,  48 
Fla.  226,  87  South.  722,  111  Am.  St.  Bep.  77. 
From  the  brief  of  counsel  for  appellees 
we  quote  as  follows: 

"Shepard  is  entitled  to  hia  day  in  court  That 
is  what  he  has  been  brought  into  this  case  for. 
It  is  admitted  that,  if  he  had  not  been  made  a 
party,  the  decree  made  in  this  cause,  that  com- 
plainants had  title  to  one-half  the  grant  and 
Hattie  N.  Stokely  had  tiUe  to  the  other  half, 
would  not  have  been  binding  on  Shepard." 

And  again: 

"Becanse  of  the  mie  of  law  that  one  not  a 
party  to  a  salt  is  not  bound  by  a  judgment 
or  decree  therein,  unless  such  party's  rights 
•oemcd  subsequent  to  the  beginning  of  the  suit, 
and  so  are  bound  by  the  lis  pendens,  the  ap- 
pellant, Lewis  Shepard,  Jr.,  has  been  brought 
into  this  suit  before  a  final  decree,  for  the 
purpose  of  making  the  decree  binding  on  him." 

[4]  The  incoberency  of  these  statements 
Ilea  In  the  fact  that  the  decree,  which  counsel 
admits  would  not  have  bound  Stokely,  had 
he  not  been  brought  Into  the  case,  had  been 
rendered  before  he  was  brought  In,  and  It 
is  not  apparent  bow  Stokely  can  be  bound  by 
what  transpired  in  the  progress  of  the  suit 
before  he  was  made  a  party,  if  he  would  noi 
have  been  bound  by  the  result  of  the  suit, 
had  the  same  been  concluded  without  making 
him  a  party.  To  bring  a  party  Into  court, 
and  then  refuse  to  hear  his  defense,  on  the 
.ground  that  the  court  had  previously  heard 
the  same  question  raised  by  another  defend- 
ant, not  representing  the  same  interest.  Is 
hardly  giving  one  his  day  in  court,  either  In 
name  or  in  fact  Such  procedure  In  effect  says : 
Tou  are  entitled  to  be  heard,  but  the  court 
refuses  to  hear  you.  It  is  argued,  however, 
that  tbe  supplemental  bill  prays  that  com- 
plainants may  have  the  benefit  of  all  of  the 
prior  proceedings,  and  that  tbe  new  defend- 
ant, by  the  prayer  of  the  bill,  and  also  by 
the  wording  of  the  court's  order  permitting 
tbe  filing  of  the  bill,  was  only  required  to 
answer  the  supplemental  matter,  and  like- 
wise that  the  practice  In  such  cases  requires 
only  that  the  supplemental  matter  be  an- 
swered. But  this  is  not'  the  ordinary  case 
of  a  supplonental  bill.  In  fSct,  the  subject- 
matter  of  the  bill  appears  to  class  it  as  rather 
an  amendment  than  as  a  supplement  It 
brings  to  tbe  attention  of  the  court  conditions 
that  obtained  before  the  action  was  institut- 
ed, and  is  not  confined  to  matters  transpiring 
thereafter,  and  It  brings  in  new  parties,  who 
aH>ear  to  have  owned  an  interest  in  the  land 
In  question  before  the  action  was  instituted. 

[S]  If  the  new  pleading  had  been  confined 
strictly  to  supplemental  matter  between  the 


original  parties.  It  Is  dear  that  tbe  answer 
should  have  been  likewise  confined  to  the 
supplemental  matter ;  hot  where  a  new  party, 
who  is  shown  to  have  had  an  interest  in  the 
subject-matter  of  the  suit  before  the  suit  "was 
filed,  is  brought  into  a  cause,  it  is  obvious 
that  to  confine  his  answer  to  the  new  matter 
is  to  deprive  him  of  the  substantial  right  to 
be  heard  upon  matters  which  vitally  affect 
his  pr<^)erty  Interests,  and  no  rule  of  pro- 
cedure can  be  so  applied  as  to  adjudicate 
one's  property  rights  without  giving  him  a 
hearing.  Shepard  was  either  bound  or  be 
was  not  bound  by  the  adjudication  against 
Stokely,  his  grantor.  If  bound,  it  was  un- 
necessary to  have  made  him  a  party  to  the 
suit,  and.  If  not  bound,  be  had  tbe  right 
after  being  brought  into  the  suit,  to  be  heard 
upon  the  same  matters  of  defoise,  so  far  as 
they  were  applicable  to  him,  wblcb  Stokely 
had  previously  pleaded. 

It  Is  suggested  that  Harry  M.  Stokely  has 
trified  with  the  court  by  withholding  inform- 
ation of  the  Shepard  deed  and  claiming  that 
the  title  once  held  by  him  had  been  reconvey- 
ed  to  his  mother  Battle  N.  Stokely.  This 
may  be  true,  but  Shepard's  then  existing 
rights  cannot  be  fwfelted  by  Stokely's  con- 
duct 

Upon  tbe  question  ot  how  the  rlt;hts  of 
Sh<9>ard  were  affected  by  his  failure  to  re- 
cord his  deed  until  after  the  suit  bad  been 
instituted,  counsel  cites  the  case  of  Smith 
V.  Hodsdon,  78  Me.  180,  S  Atl.  276. 

The  following  quotation  from  the  opinion 
in  that  case  fairly  explains  the  holding: 

"This  plaintiff's  deed,  although  given  before, 
was  not  recorded  till  after,  the  commencement 
of  the  real  action  in  wtuch  this  defendant 
claimed  title  to  the  land;  kad  by  Bev.  St  e.  73. 
(  8,  "no  conveyance  *  *  *  is  effectnal 
against  any  person  except  the  grantor,  his 
heirs,  and  devisees,  and  persons  having  actnal 
notice  thereof,  unless  the  deed  is  recorded'  as 
therein  provided.  Elizabeth  Hodsdon  was  not 
one  of  those  embraced  within  the  exception 
named  within  the  foregoing  statutory  provision. 
Nor  is  it  claimed  that  she  had  notice  of  that 
conveyance  prior  to  the  commencement  of  her 
suit  in  which  her  title  to  the  land  was  estab- 
lished. *  *  •  This  deed,  then,  unrecorded, 
could  not  be  effectual  against  the  plaintiff  in 
that  snit  the  defendant  in  this.  It  was  re- 
corded during  the  pendency  of  proceedings  in 
which  tbe  plaintiff  therein  estabUshed  her  title 
to  these  premises.  Hence  this  plaintiff  can 
be  regarded  in  no  other  light  than  as  a  par- 
chaser  pendente  lite." 

It  will  be  noted  that  the  effect  of  the  stat- 
ute requiring  conveyances  to  be  recorded  as 
quoted  in  this  opinion  is  mudi  broader  than 
oiir  statute  The  Florida  statute  (sectlcMi 
2480,  General  Statutes  1906)  provides  tbat 
no  conveyance  shall  be  good  "against  credi- 
tors or  subsequent  purchaseiB  for  a  valuable 
c(x>sideratlon  and  without  notice^  unless  ths 
same  be  recorded  according  to  law."  The 
complainants  in  this  cause  ara  neitber  pur' 
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chasen  ftom  nor  creditors  of  Stokely,  Sbep- 
ard's  grantor.  Moreover,  we  are  not  advised 
whether  or  not  a  notice  of  the  pending  suit 
had  been  filed  and  recorded  as  required  by 
section  1649  of  the  General  Statutes,  without 
which  "no  suit  •  •  •  shall  operate  as 
a  lis  pendens  as  to  any  property  involved 
therein."  Cole  t.  Lee,  57  Fla.  387,  49  South. 
1017;  Perkins  v.  OgUvle,  140  Ky.  412,  131  S. 
W.  200;  Snow  v.  Russell,  94  Me.  322,  47  AO. 
636;  25  Cyc.  1465;  Penn.  Naval  Stores  Co. 
▼.  Cox,  67  na.  506,  49  South.  191. 

The  record,  as  It  Is  brought  here,  does  not 
affirmatively  show  that  Shepard  would  have 
been  concluded  by  the  final  decree  If  he 
had  not  been  made  a  party.  Counsel  for  the 
respective  parties  seem  to  agree  that  he 
would  not,  and  we  must  assume  that  he 
would  not ;  and,  If  not,  then  he  certainly  has 
the  right  to  be  heard  upon  all  questions 
which  materially  afTect  his  Interest,  includ- 
ing the  question  whether  the  conveyance  un- 
der which  he  claims  carries  the  whole  or 
only  a  one-half  undivided  Interest  In  the 
said  land. 

Complainants  complain  In  their  brief  of 
the  order  of  the  court  dismissing  Harry  M. 
Stokely,  and  overruling  exceptions  for  In- 
sufficiency  to  the  answers  of  Wells  B.  Stokely 
and  Hattle  N.  Stokely  to  the  supplemental 
bill;  but  inasmudi  as  no  assignment  of  er- 
ror is  predicated  thereon,  we  do  not  con- 
sider whether  such  complaint  is  well  founded 
or  not. 

The  order  sustaining  the  exertions  to  the 
answer  of  Lewis  Shepard,  Jr.,  should  be  re- 
versed. 

PER  CURIAM.  The  record  In  this  cause 
having  been  considered  by  this  court,  and  the 
foregoing  opinion,  prepared  under  chapter 
7837,  Acts  of  1919,  adopted  t^  the  court 
as  its  opinion,  it  is  considered,  ordered,  and 
adjudged  by  the  court  that  the  order  her^ 
be  and  the  same  ia  hereby  reversed. 

BROWNE,  O.  J.,  and  TAYLOR,  WHIT- 
FliBLD,  ELLIS,  and  WEST.  JJ.,  concur. 


(80  Fla.  »» 

PRATT  tt  al.  V.  CARNS  et  al. 

(Supreme  Conrt  of  Florida.    July  10,  1920.) 

(Byllabu*  ly' the  Court.) 

I.  CaaNllation     of     Instruments    «=>37(7)— 
Facta  oonstitutlag  oadue  Influence  must  be 
pleaded. 
A  party  seeking  to  have  a  deed  declared  to 
be  void  and  delivered  up  to  be  canceled,  on  the 
ground   of   undue   influence   exerted  over   the 
mind  of  the  grantor,  must  plead  the  facts  con- 
stituting   such   undue   influence;    the    rule   of 
pleading  in  such  cases  being  the  same  as  in  cas- 
es of  fraud. 


2.  Deeds  «s>72(l)— ''Undoe  Influenoe"  deflnsd. 

The  term  "undue  influence"  is  not  regarded 
as  being  susceptible  of  precise  definition,  but 
in  order  to  render  a  deed  void  the  undue  in- 
fluence reUed  upon  must  be  of  such  a  character 
as  to  overconie  the  will,  deprive  the  grantor  of 
free  agency,  and  substitute  the  will  of  another 
for  that  of  the  grantor. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

3.  Cancellation  of  Inttniments  «=337(7)— Alle- 
gation* as  to  undue  Influenoe  held  sufllelent. 

Where  a  bill  contains  allegations  that  deeds 
of  conveyance  were  made  without  consideration, 
that  the  grantor  and  grantee  were  parent  and 
child,  and  that  undue  influence  was  exerted  over 
the  grantor  in  the  execution  of  the  deeds,  such 
allegations  of  ultimate  facts  or  conclusions  not 
being  negatived  by  other  specific  facts  alleged, 
a  demurrer  thereto  may  be  properly  overruled, 
since  on  the  admission  of  the  demurrer  it  does 
not  appear  as  a  matter  of  law  that  undue  in- 
fiuence  was  not  used,  and  under  such  allegations 
a  caae  entitling  the  complainant  to  relief  may  be 
made  by  appropriate  and  sufficient  proof  show- 
ing that  in  effect  the  grantee's  will  was  substi- 
tuted for  that  of  the  grantor  in  the  execution 
of  the  deeds. 

4.  Deeds  «=>54— Oellvsry  essential. 

Delivery  of  a  deed  is  essential  to  the  pass- 
ing of  the  title  to  the  property  intended  to  be 
conveyed  to  the  grantee. 

5.  Deeds  «=»58  (4)— Giving  deed  to  third  per- 
son for  future  delivery  constitutes  delivery 
when  go  oostrol  retained. 

The  placing  of  a  deed  in  the  hands  of  a 
tiiird  person  for  future  delivery  to  the  grantee 
may  constitute  a  delivery^  tmt  to  accomplish 
this  purpose  it  must  be  made  to  appear  that  in 
placing  the  deed  in  the  hands  of  such  third 
person  the  grantor  intended  to,  and  In  fact  did, 
relinquish  and  surrender  all  dominion  and  con- 
trol over  such  deed. 

6.  Equity  «s>233— When  abstraot  and  general 
allegations  sufllelent  stated. 

Though  the  allegations  of  a  bill  of  com- 
plaint be  abstract  and  general  and  largely  in 
the  nature  of  asserted  conclusions,  yet,  if  under 
the  allegations  a  case  entitling  the  complainant 
to  relief  as  prayed  can  l>e  made  by  appropriate 
and  sufScient  evidence,  a  general  demurrer  to 
the  bill  of  complaint  should  be  overruled. 

Appeal  from  (Srcnit  Court,  Duval  County ; 
Daniel  A.  Simmons,  Jadge. 

Suit  by  Jesse  Y.  Cams  and  others  against 
Mrs.  Annie  May  Pratt  and  husband.  IVom 
an  order  sustaining  a  demurrer  to  the  dev- 
entb  paragraph  of  the  bill  and  overruling  tt 
as  to  the  remainder,  both  parties  appeaL 
Reversed  as  to  the  eleventh  paragraph  of  tbt 
bill,  and  affirmed  as  to  the  remainder. 

Fred  B.  Noble  and  J.  A.  Xates,  both  of 
Jacksonville,  for  appellants. 

John  L.  Doggett  and  Henry  O.  dark,  both 
of  Jacksonville,  for  appellees. 


»For  otber  cans  see  nuns  toplo  and  KBT-NVUBBIl  In  all  Kejr-Numbend  DIcnts  and  Indezw ' 
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WEST,  J.  By  tbls  salt  appellees  se^  to 
have  certain  d^ds  declared  to  be  void  and 
of  no  effect  and  delivered  up  to  be  canceled. 

The  grounds  of  the  alleged  invalidity  of 
sucb  deeds  are  the  nndue  Influence  of  the 
grantee  charged  to  have  been  exerted  over 
the  mind  of  the  grantor  at  the  time  of  their 
execution  and  as  to  one  of  the  deeds  it  is 
alleged  that  mo  delivery  thereof  was  ever< 
made  to  the  grantee.  The  grantee  is  the 
daughter  of  the  grantor,  and  after  his  death 
this  Boit  was  brought  by  the  complainants, 
who  are  sons  and  heirs  of  the  grantor, 
against  the  grantee,  her  husband,  and  two 
other  persons  who  are  alleged  to  be  t^ants 
occupying  and  claiming  some  Interest  in  the 
two  pieces  of  property  covered  by  such  deeds 
respectively. 

There  was  a  general  demurrer  to  the  bill 
and  special  demurrers  were  interposed  to  the 
fifth  and  seventh,  ninth  and  tenth  and  elev- 
enth paragraplis.  There  was  an  order  sus- 
taining the  demurrer  as  to  the  eleventh  par- 
agraph and  overruling  it  as  to  the  remainder 
of  the  bill.  Both  contplalnants  and  defend- 
ants entered  an  appeal  from  such  order  to 
this  court.  The  grounds  of  the  demurrer  to 
the  fifth  and  seventh  paragraphs  are,  in 
substance:  (1)  That  no  facts  are  shown 
wiiich  exhibited  any  nndue  influence  by  the 
grantee  over  the  mind  of  the  grantor;  (2) 
that  it  does  not  appear  that  said  grantor  was 
deprived  of  his  free  agency;  &)  nor  that 
the  execution  of  the  deeds  described  therein 
was  against  Ills  wish  or  desire ;  (4)  nor  that 
the  will  of  the  said  grantee  was  substituted 
for  the  will  of  the  grantor.  The  grounds  of 
the  demurrer  to  the  ninth  and  tenth  para- 
graphs are  the  same  as  the  grounds  of  the 
demurrer  to  the  fifth  and  seventh  para- 
graphs. The  grounds  of  the  demurrer  to  the 
eleventh  paragraph  are,  in  substance:  (1) 
That  it  appears  that  the  deeds  described 
therein  were  delivered  to  a  third  person  with- 
out any  reservation  on  the  part  of  the  said 
grantor  to  retain  control  of  such  deeds ;  (2) 
that  it  does  not  appear  how  the  said  deeds 
were  subject  to  the  direction  and  control  of 
the  said  grantor;  (3)  that  it  does  appear 
that  a  good  and  valid  delivery  of  the  said 
deeds  was  made  to  the  grantee. 
'  There  is  a  prayer  that  the  deeds  described 
be  declared  to  be  void  and  of  no  effect  and 
delivered  up  to  be  canceled,  for  an  injunc- 
tion against  any  incumbrance  or  sale  of  the 
property,  a  receiver  to  take  charge  of  such 
property,  an  accounting,  and  for  general  re- 
lief. 

The  allegations  of  undue  influence  are  con- 
tained in  the  fifth  and  seventh  and  ninth  and 
tenth  paragraplis  of  the  bill.  These  para- 
graphs are  as  follows: 

"S.  That  said  John  N.  Cams,  St.,  was  nat- 
urally a  kind,  comforting,  thougbtfol,  and  af- 
-ftetionats  husband  and  father;  that  he  con- 
tinned  to  b«  such  kind,  comforting,  thoughtful. 


and  affectionate  hiisband  and  father  np  to  a 
period  some  eight  yean  prior  to  hia  death,  when 
the  defendant  Mrs.  Annie  May  Pratt,  who  was 
then  unmarried  and  known  aa  Annie  May 
Cama,  succeeded  in  fnarining  counter  influences 
in  the  life  and  mind  of  her  said  father  by  falsely 
persuading  her  father  that  his  wife,  the  mother 
of  the  said  defendant  Mrs.  Annie  May  Pratt  and 
of  your  orators,  was  of  unsound  mind  and  was 
nnreasonable  and  overexacting  in  asking  for  care, 
comfort,  and  support,  and  that  your  orators, 
the  brothers  of  said  defendant  Mrs.  Annie  May 
Pratt,  were  not  worthy  of  the  confidences  o^  or 
even  of  association  with,  or  of  communication 
to  or  from,  their  said  father,  and  your  otaton 
further  show  unto  your  honor  that  said  d^ 
fendant  Mrs.  Annie  May  Pratt  continuously 
endeavored,  by  such  false  persoaaions  and  rep- 
resentations aforesaid,  to  influence  her  said  fa- 
ther and  the  father  of  your  orators  against  his 
wife  and  sons,  and  that  said  defendant  Mrs. 
Annie  May  Pratt  continnooaly  endeavored  to 
assume  control  of  her  said  father  and  of  liia  af- 
fairs, with  the  purpose  and  intention  of  se- 
curing for  herself  so  much  of  the  property  be- 
longing to  her  said  mother  and  her  said  father  as 
possible ;  that  by  the  means  and  methods  afore- 
said said  defendant  Mrs.  Annie  May  Pratt  suc- 
ceeded in  turning  her  father's  mind  against  hia 
wife  and  sons,  and  succeeded  in  gaining  great 
and  nndue  iofluence  over  her  said  father,  and  by 
such  false  persuasions  and  representations  aa 
aforesaid  totally  changed  her  said  father  from 
a  kind,  comforting,  thon^tfnl,  and  affectionate 
Jinsband  and  father  to  a  disagreeable,  morose, 
miserly,  selfish  husband,  and  succeeded  in  de- 
stroying all  confidence,  association,  and  com- 
manication  of  her  father  in  and  with  your  or- 
ators; that,  having  gained  such  undue  influence 
over  her  said  father  as  aforesaid,  and  liaving 
turned  her  said  father  against  liis  wife  and 
against  your  orators,  said  defendant  Mrs.  Annie 
May  Pratt  further  exerted  her  said  undue  influ- 
ence over  her  father  by  persuading  him  to  exe- 
cute to  herself  the  said  paper  writing  or  purport- 
ed deed  above  referred  to,  copy  of  which  ia  here- 
to attached  and  marked  'E^xhibit  A,'  and  said  d<>- 
fendant  Mrs.  Annie  May  Pratt  and  her  said 
father  did  exercise  such  persuasion  and  nndue 
influence  over  the  wife  of  the  father  of  said  de- 
fendant that  his  wife  was  thereby  compelled  to 
Join  in  the  execution  of  said  deed." 

"7.  That  by  reason  of  the  fact  that  said  pur- 
ported deed,  copy  of  which  is  hereto  attached 
marked  Exhibit  A,  was  obtained  by  undue  influ- 
ence as  aforesaid,  the  same  is  null  and  void  and 
of  no  effect,  and  these  complainants  are  oititled 
to  receive  and  have  the  same  set  aside,  ddiv- 
ered  up,  and  canceled." 

"9.  That  said  last-mentioned  deed,  copy  of 
which  is  hereto  attached  and  marked  Eixhibit  B, 
was  executed  by  the  said  John  N.  Gams,  Sr.. 
under  and  by  reason  of  the  continued  false  per- 
suasions and  representations  made  by  the  said 
defendant  Mrs.  Annie  May  Pratt  to  her  father, 
as  set  out  more  fully .  in  paragraph  6  of  this 
bill  of  complaint ;  that  there  was  no  ocHiaidera- 
tion  passing  from  the  defendant  to  the  said 
John  N.  Cams,  Sr.,  for  the  execution  of  said 
purported  deed,  copy  of  which  is  hereto  attadi- 
ed  and  marked  Exhibit  B,  and  that  wliatever 
consideration  appears  in  said  purported  deed 
was  merely  nominal,  and  tliat  there  was  no  con- 
sideration for  its  exeentioii. 
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"10.  That  by  reason  of  the  fact  that  said  deed, 
copT  of  which  is  hereto  attached,  marked  Ex- 
hibit B,  was  obtained  by  nndne  influence,  as 
aforesaid,  the  same  is  null  and  void  and  of  no 
effect,  and  these  complainants  are  entitled  to 
receive  and  have  the  same  set  aside,  delivered 
np,  and  canceled." 

[1]  It  Is  veil  settled  tbat  when  a  party 
seeks  to  have  a  deed  declared  to  be  void  and 
delivered  np  to  be  canceled,  on  the  ground 
of  imdoe  influence  exerted  over  the  mind  of 
the  grantor,  he  most  plead  the  facta  consti- 
tuting sudi  undue  Influence;  the  rule  of 
pleading  In  snch  cases  being  the  same  as  in 
cases  of  fraud.  81  Gyc.  55;  Jackson  et  al. 
v.  Bowell  et  al.,  87  Ala.  686,  6  South.  96,  4 
liu  R.  A.  637 ;  Barksdale  et  al.  v.  Davis  et  aL, 
U4  Ala.  628,  22  South.  17;  Ellis  et  aL  v. 
Grawson,  147  Ala.  294,  41  South.  942 ;  Prick 
V.  Kabaker,  116  Iowa,  494,  90  N.  W.  498; 
Kelly  et  aL  v.  Perranlt  et  al.,  6  Idaho,  221, 
48  Pac.  46;  Heathcote  v.  Fairbanks,  Morse 
ft  Co.,  60  Fla.  97,  63  South.  950. 

[2]  The  term  "undue  tnfiuence"  Is  not  re- 
garded as  being  susceptible  of  precise  dednl- 
tlon,  but  the  authorities  uniformly  hold  that 
undue  influence.  In  order  to  render  a  deed 
void,  must  be  of  such  a  (diaracter  as  to  over- 
come fbib  will,  deprive  the  grantor  of  free 
agency,  and  substitute  the  will  of  another 
for  that  of  the  grantor.  Conley  v.  Nallor, 
US  V.  a.  127,  6  Sup.  Ot.  1001,  30  L.  Ed. 
112;  MackaU  v.  UackaU,  135  U.  S.  167,  10 
Sup.  Ct  705,  84  li.  Ed.  84;  Delaplain  v. 
Grabb,  44  W.  Va.  612,  30  S.  E.  201,  67  Am. 
St.  B^.  788;  Mallow  v.  Walker,  116  Iowa, 
238,  88  N.  W.  452,  91  Am.  St  Rep.  168 ;  Shea 
V.  Murphy,  164  IlL  614,  46  N.  B.  1021,  66 
Am.  St.  Rep.  216 ;  Adair  et  al.  r.  Craig  et  al., 
186  Ala.  332,  83  South.  902. 

[t]  It  may  be  that  the  facts  constitnting 
the  alleged  undue  influence  could  be  more 
fully  set  out,  yet,  in  view  of  the  allegations 
that  the  deedii  of  conveyance  were  made 
without  consideration,  that  the  grantor  and 
grantee  were  parent  and  child,  and  that  un-. 
due  influence  was  exerted  over  the  grantmr 
in  the  execution  of  the  deeds,  such  state- 
ments of  ultimate  facts  or  of  conclusions 
not  being  negatived  by  the  spedflc  facts  and 
circumstances  alleged,  the  demurrer  to  the 
paragraphs  now  undei>  consideration.,  was 
properly  overruled,  since  on  the  admissions 
of  the  demurrer  it  does  not  appear  as  matter 
of  law  that  undue  influence  was  not  used, 
and  under  the  allegations  a  case  entitling  the 
complainant  to  relief  may  be  made  by  appro- 
priate and  suflldoit  evidence  showing  that 
in  effect  the  giantee^s  wlU  was  substituted 
for  tbat  of  the  grantor  in  the  execution  of 
the  deeds.  Phifo:  v.  Abbott,  78  Fla.  402,  74 
South.  488;  Johns  v.  Bowden,  68  Fla.  32,  66 
'South.  156. 

Paragraph  U.  of  the  bill  is  as  follows: 

"And  your  orators  farther  show  unto  yonr 
lionor  that  said  purported  deed,  copy  of  which 


is  hereto  attached  and  ntarked  Exhibit  B,  was 
never  delivered  by  the  grantor  therein  to  the 
said  defendant  Mrs.  Annie  May  Pratt,  but  your 
orators  show  that,  on  the  contrary,  said  John 
N.  Cams,  Sr.,  the  trrantor  in  said  deed  and  the 
father  of  said  defendant,  instead  of  delivering 
said  deed  to  said  defendant,  handed  the  same  in 
a  sealed  envelope  to  one  George  A.  Kirk,  Jr.,  as- 
sistant cashier  of  the  Bamett  National  Bank,  of 
the  city  of  Jacksonville,  Duval  county,  Fla., 
with  the  request  that  if  anything  should  hap- 
pen to  said  John  N,  Cams,  Sr.,  said  George  A. 
Kirk  would  hand  said  envelope  to  the  defend-' 
ant  Mrs.  Annie  May  Pratt;  that  at  the  time 
said  John  N.  Cams,  Sr.,  handed  said  sealed 
envelope  to  said  George  A.  Kirk,  Jr.,  said 
John  N.  Cams,  Sr.,  did  not  tell  said  George  A. 
Kirk,  Jr.,  what  said  sealed  envelope  contained; 
that  said  George  A.  Kirk,  Jr.,  did  not  know 
what  said  sealed  envelope  contained  until  after 
the  death  of  s^d  John  N.  Cams,  Sr. ;  that  at 
all  times  while  said  sealed  envelope  containing 
said  deed  was  in  the  possession  of  said  George  A. 
lUrk,  Jr.,  it  was  subject  to  the  direction  and 
control  of  said  John  N.  Cams,  and  there  was 
nothing  whatsoever  that  would  have  in  any 
way  prevented  said  John  N.  Cams,  Sr.,  from 
requesting  and  requiring  said  George  A,  Kirk, 
Jr.,  to  redeliver  said  sealed  envelope,  with  its 
contents,  to  said  John  N.  Cams,  Sr.,  nor  had 
said  John  N.  Cams,  Sr.,  the  &ther  of  your 
orators  and  of  said  defendant  Mrs.  Annie  May 
Pratt,  deposited  said  sealed  envelope  containing 
said  deed  irrevocably  with  said  George  A.  Kirk, 
Jr. ;  that  after  the  death  of  said  John  N.  Cams, 
Sr.,  said  George  A.  Kirk,  Jr.,  handed  said 
sealed  envelope  containing  said  deed  to  the  de- 
fendant Mrs.  Annie  May  Pratt,  whereupon  Mrs. 
Annie  May  Pratt,  on  the  3d  day  of  July,  1917, 
placed  the  same  upon  the  publio  records  of  Du- 
val county,  Fla.,  as  hereinbefore  set  out" 

[4,  B]  Delivery  of  a  deed  is  essential  to  the 
passing  of  the  title  to  the  property  intended 
to  be  conveyed  to  the  grantee.  The  placing 
of  the  deed  in  the  hands  of  a  third  person 
for  future  delivery  to  the  grantee  may  con- 
stitute a  delivery,  but  to  accomplish  this 
purpose  it  must  be  made  to  appear  that  In 
placing  the  deed  In  the  hands  of  such  third 
person  the  grantor  Intended  to,  and  in  fact 
did,  relinquish  and  surrender  all  dominion 
and  control  over  such  deed.  Porter  v.  Wood- 
house,  59  Conn.  568,  22  Atl.  209,  13  L.  R.  A. 
64,  21  Am.  St  Rep.  131;  Johns<m  et  al.  v. 
Johnson,  24  R.  I.  67i,  64  Atl.  378;  Barrows 
et  aL  V.  Barrows,  138  lU.  649,  28  N.  B.  983; 
Abbe  Y.  Justus,  60  Mo.  App.  300;  Baker  v. 
Haskell,  47  N.  H.  479,  93  Am.  Dec.  465. 

[•]  In  Johns  v.  Bowden,  snpra,  this  court 
said: 

"Though  the  allegations  of  a  bill  of  complaint 
be  abstract  and  general  and  largely  in  the  na- 
ture of  asserted  condmdons,  yet  if  under  the 
allegations  a  case  entitling  the  complainant  to 
relief  as  prayed  can  be  made  by  appropriate 
and  sufficient  evidence,  a  general  demurrer  to 
the  bm  of  complaint  should  be  overmled." 

In  view  of  the  allegations  in  this  para- 
graph that  the  deed  referred  to  was,  yrbOa- 
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Im  the  posBesslon  of  the  ttdrd  person,  "sub- 
ject to  the  direction  and  control"  of  the 
grantor,  taken  together  with  other  allegations, 
we  think  the  paragraph,  nnder  the  admis- 
sions of  the  demurrer,  should  be  held  good. 
The  order  appealed  from.  In  so  far  as  It 
sustained  the  demurrer  to  the  eleventh  para- 
graph of  the  bUl,  U  reversed;  otherwise  it 
Is  affirmed. 

BROWNEJ,   O.  J.,  and  TATLOE,   WHIT- 
FIELD, and  ELLIS,  JJ.,  concur. 


(80  Fla.  Itf) 

8TEEN  V.  BOARD  OF  PUBLIC  INSTRUC* 
TION  OF  PALM  BEACH  COUN- 
TY et  al. 

(Bapreme  Court  of  Florida.    Jnne  80,  1920.) 

fSfttahut  Iv  the  Court.) 

1.  Schools  and  school  distrlots  4=>97(l)— 
Connty  board  of  public  .Instruotlon  held  to 
have  discretion  as  to  bond  Issue. 

On  an  application  for  a  bond  issue  nnder 
the  proTisions  of  section  2,  chapter  6542,  Acts 
1918  (Gomp.  Laws  1914,  {  416bb),  the  county 
board  of  public  instruction  has  discretionary 
power  to  determine  the  amount  of  bonds  re- 
quired for  the  purposes  set  forth  in  the  petition. 

2.  Schools  and  school  districts  <8=>97  (6)— Da- 
ores  validating  school  bond  Issue,  not  ap- 
pealed from  within  20  days.  Is  Qondusiva. 

If  no  appeal  is  token  from  a  decree  validat- 
ing and  confirming  a  school  bond  issue  within 
20  days  from  the  rendition  of  the  decree,  such 
decree  is  forever  condusive  of  the  validity  of 
the  bond. 

3.  Sohoois  and  school  districts  «s»97(6)— Va- 
cation of  decree  of  ooaflmiation  of  school  bond 
issue  more  than  20  days  after  rendition,  void. 

An  order  of  the  chancellor,  vacating  a  de- 
cree of  confirmation  and  validation  of  a  school 
bond  issue,  entered  more  than  20  days  after 
the  rendition  of  the  validating  decree,  is  void. 

Appeal  from  Circuit  Court,  Palm  Beach 
County;   B.  B.  Donnell,  Judge. 

Suit  by  B.  L.  Steal,  taxpayer  residing  in 
special  tax  ecbool  district  No.  1,  against  the 
Board  of  Public  Instruction  of  Palm  Beach 
County  and  another,  to  c(»teat  the  validity 
of  a  bond  lesue.  Decree  for  defendants,  and 
petitioner  appeals.     Affirmed. 

A-  O.  Adams,  of  West  Palm  Beach,  for  ap- 
pellant. 

Metcalf  &  BlackweU,  <rf  West  Palm  Beach, 
tor  appellees. 

BROWKB,  O.  J.  This  Is  an  appeal  from 
a  decree  validating  a  bond  issue  of  special 
tax  school  district  No.  1  of  Palm  Beach 
connty. 


The  assignment  of  enon  of  the  appellant, 
and  cross-asslgnmoit  of  appellees  raise  the 
questlona  (1)  of  the  power  of  the  circuit 
Judge,  on  the  application  of  a  resident  tax- 
payer and  freeholder,  to  vacate  and  set  aside 
a  decree  validating  the  bond  iasne  after  the 
lapse  of  more  than  20  days  from  the  entry  of 
the  decree  validating  the  bond  Issue ;  and  (2) 
the  right  of  tne  board  of  public  instruction  to 
call  an  election  to  vote  on  a  bond  Issue  of 
$125,000  upon  a  petition  duly  signed  and 
presented  for  a  bond  issue  of  $100,000. 

1.  Upon  the  presentation  of  the  petition, 
the  board  of  public  instruction  determined 
by  resolution  that  $125,000  of  bonds  was 
required  for  the  purposes  set  forth  in  the  pe- 
tition. Section  2,  chapter  6642,  Acts  of  the 
LeglsUture,  lOlS  (Comp.  Lews  1914,  i 
416bb),  provides  In  part: 

"The  connty  board  of  public  instruction  shall 
determine  by  resolution  to  be  entered  in  its 
records  what  amount  of  bonds  is  required  for 
the  purposes  set  forth  in  said  petition." 

[1]  It  is  contended  by  the  appellants  that 
the  action  of  the  board  in  determining  that 
$125,000  was  required  for  the  purposes  set 
forth  In  the  petition  was  null  and  void,  l>e- 
cause  the  <»ly  authority  of  the  t>oard  in  the 
matters  was  to  issue  the  exact  amount  of 
bonds  asked  for.  There  is  nothing  in  the 
statute  to  warrant  that  conclusion.  The  law 
imposes  upon  the  board  of  public  instmc- 
titm  the  duty  to  determine  "what  amount  of 
b(mds  is  required  for  the  purposes  set  forth 
in  said  petition."  If  the  board  were  bound 
by  the  amount,  named  in  the  petition  there 
would  be  nothing  for  it  to  "determine,"  as 
that  would  have  been  determined  by  the  pe- 
titioners, and  there  would  be  nothing  left  tor 
the  board  to  do  but  to  issue  the  call  for  such 
an  amount.  This  would  make  the  board  the 
mere  recording  clerk  of  the  petitioaers. 

The  provision  of  the  law  vesting  in  the 
board  of  public  instruction  the  power  and 
authority  to  determine  what  amount  of 
b<mds  would  be  required  Is  a  very  reasonable 
one.  The  residents  of  a  special  school  tax 
district  may  petition  the  board  to  issue  bonds 
"for  the  purpose  of  acquiring,  building,  en- 
larging, furnishing,  or  otherwise  Improving 
school  buildings,  or  school  grounds  or  for 
any  other  exclusive  use  of  the  public  free 
schoi^  within  any  such  special  tax  school 
district"  Section  1,  c.  6542,  Acts  1913 
(Comp.  Laws  1914,  |  416b). 

It  is  not  likely  that  each  signer  of  the  pe- 
tition would  have  the  facilities  for  knowing, 
or  would  be  competent  to  decide  if  he  knew. 
Just  what  amount  of  money  would  be  neces- 
sary for  any  or  all  of  these  purposes,  and  the 
statute  vests  in  the  board  of  public  Instruc- 
tion the  power  to  ascertain,  and  after  ascer- 
taining, to  determine  the  amount  of  Iwnds 
required  for  the  purposes  set  forth  in  the  pe- 
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tlUon.  We  are  quite  satlsfled  tliat  the  board 
had  authority  to  stibmit  to  the  qualified  vot- 
ers the  question  of  whether  f  12S,000  of  bonds 
should  be  Issued  or  not 

[2,  3]  2.  The  decree  Talldatlng  the  bonds 
was  entered  on  the  15th  day  of  January,  A. 
D.  1920.  On  the  8th  of  March,  1920,  a  mo- 
tion to  vacate  the  decree  of  confirmation  was 
filed  by  Bert  A.  Steen,  a  resident  taxpayer 
and  freeholder,  upon  the  grounds  that  the 
decree,  was  absolutely  null  and  void  because 
the  board  determined  that  $125,000  was  nec- 
essary for  the  purposes  set  out  in  the  peti- 
tion, nils  motion  was  granted  on  the  8th 
day  of  Mardi,  and  Steen  then  filed  a  demur- 
rer to  the  petition,  the  grounds  of  which 
were  that  the  petition  showed  on  Its  face 
that  the  26  per  cent  of  the  duly  qualified 
electors  petitioned  the  board  of  public  in- 
Btructlon  for  a  b(»d  Issue  of  $100,000,  and 
that  the  board  determined  that  $125,000 
would  be  adequate,  and  Issued  a  call  for  an 
election  to  decide  if  that  amount  of  bonds 
should  be  Issued,  and  that  this  action  by  the 
board  rendered  the  entire  proceedings  null 
and  void.  The  demurrer  was  overruled,  and 
the  petitioner  refusing  to  plead  further,  the 
court  altered  its  decree  on  the  8th  of  March, 
1920,  again  validating  and  c<mflrming  the 
bond  Issue. 

Section  3,  chapter  6868,  Acta  of  1815,  pro- 
vides in  part  that — 

"Any  taxpayer  or  dtisen  may  become  a  party 
to  said  proceedings,  and  any  party  thereto, 
whether  complainant,  defendant  or  intervener, 
dissatisfied  with  the  decree  of  the  court,  may 
appeal  therefrom  to  the  Supreme  Court  within 
twenty  days." 

Section  4  of  same  chapter  provides  in  part: 

"In  the  event  no  appeal  is  taken  within  the 
time  prescribed  herein,  •  •  *  (he  decree  of 
the  circuit  conrt  validating  and  confirming  the 
issuance  of  the  bonds  or  cerUficates  shall  be 
forever  condnsive  as  to  the  validity  of  said 
bonds  or  certificates  against  the  county,  mu- 
nicipality, taxing  district  or  other  political 
-district  or  subdivision  issuing  them,  and  against 
4tll  taxpayers  and  citizens  thereof;  and  the 
validity  of  said  bonds  or  certificates  shall  never 
-be  called  in  question  in  any  conrt  in  tliis  state." 

The  first  decree  of  the  circuit  court  vali- 
dating the  bonds  was  rendered  on  the  16tb 
^ay  of  January,  1820.  No  appeal  was  taken 
from  this  decree,  and  20  days  thereafter  such 
decree  became  "totever  oondusive  as  to  their 
Talldlty." 

The  board  oi  public  instructimi  having  the 
right  to  determine  that  $125,000  was  needed 
tor  the  purposes  set  out  in  the  petition,  and 
the  circuit  court  having  oh  January  15tb  en- 
twed  its  decree  validating  the  bonds,  it  was 
without  authority  to  set  aside  its  decree,  and 
^iter  the  decree  of  March  8,  1920.  The  or- 
4er  of  the  court  setting  aside  and  vacating 
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the  decree  of  Jannary  15, 1820,  and  entering 
Its  decree  of  Mardi  8,  1920,  being  without 
authority  of  law,  that  decree  must  be  re- 
versed. 

It  follows,  therefore,  that  the  decree  enter- 
ed January  15,  1920,  validating  and  confirm- 
ing the  bond  issue,  not  having  been  appealed 
from  within  20  days,  must  be,  and  is  hereby, 
reinstated  and  adjudged  to  be  in  full  force 
and  effect. 

TATLOK,  WHITFIDLD,  ELMS,  and 
WEST,  JJ.,  concur. 


(80  BHa.  217) 
HAMLIN  V.  STATE. 

(Supreme  Court  of  Florida.    July  10,  19l20.> 

(BvUabut  ly  the  Court.) 

1.  Criminal  law  «a»l  159(3)— Conviotlon  not 
disturked  for  Insuffloienoy  of  oonflictlag  avl- 
denee.  If  competent  evJdeace  exists. 

Although  there  may  be  confiicts  in  the  evi- 
dence, if  there  ia  sufficient  competent  evidence 
of  all  the  facts  legally  essential  to  support  a 
verdict  of  conviction  and  there  is  nothing  in  the 
record  to  indicate  that  the  jury  was  influenced 
by  any  consideration  outside  the  evidence  in 
arriving  at  the  verdict  returned,  the  judgment 
will  not  be  disturbed  by  an  appellate  conrt  on 
the  grouhd  of  the  insufficiency  of  the  evidoice 
to  support  the  verdict 

2.  LartMoy  «=35S— Evidence  held  to  support 
a  conviotlOB. 

Evidence  examined  and  found  sufficient  to 
support  a,  verdict  of  conviction. 

Error  to  Circuit  Court,  WakuUa  County; 
E.  O.  Love,  Judge. 

John  Hamlin  was  convicted  of  larceny, 
and  he  brings  error.    Affirmed. 

W.  C.  Hodges  and  Greene  S.  Johnston,  Jr., 
both  of  Tallahassee,  for  plaintiff  in  error. 

Van  0.  Swearingen,  Atty.  Gen.,  and  D. 
Stuart  Gillis,  Asst  Atty.  Gen.,  for  the  State. 

WEST,  J.  PlalntUt  In  wror,  referred  to 
herein  as  defendant  was  found  guilty  upon 
a  charge  of  the  larceny  of  hogs  of  the  value 
of  more  than  $20.  His  motion  for  a  new 
trial  was  denied.  From  the  Judgment  impos- 
ing sentence  of  Imprisonment  upon  htm,  writ 
of  error  was  taken. 

The  assignment  of  errors  presents  for  our 
consideration  only  the  question  of  the  suffi- 
ciency of  the  evidence  to  support  the  verdict 
To  set  out  the  evidence  In  eztenso  would  be 
of  no  benefit 

According  to  the  state's  theory,  the  hogs 
alleged  to  have  been  stolen  by  defendant 
were  running  at  large  In  WakuUa  count/ 
near  the  home  of  the  alleged  owner  and 
were  In  his  mark.     They   disappeared  and 
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were  found  in  Jeffenon  county  about  two 
months  latw  In  the  poBsesaioD  of  a  third 
party  to  whom  they  had  been  delivered  by 
defendant  on  agreement  that  they  would  be 
fattened  "on  halves."  They  were  hauled  by 
defendant  in  the  nighttime  to  the  place 
where  they  were  deUvered  in  Jefferscm 
county. 

A  witness  on  behalf  of  the  state  testified 
that  be  saw  defendant  with  three  hogs  "tied 
down"  in  the  woods  In  Wakulla  county; 
that  when  defendant  and  another  who  was 
with  him,  and  who  was  also  indicted  but 
acquitted  at  the  trial,  left  the  hogs  and  went 
away  to  get  a  wagon  to  haul  them,  this  wit- 
ness went  up  and  looked  at  the  hogs  and 
saw  that  they  were  in  the  mark  of  the  al- 
l^:ed  owner. 

There  is  also  evidence  to  the  effect  that 
defendant  offered  to  pay  a  witness  to  testify 
In  his  behalf  at  the  trlaL 

The  person  Jointly  indicted  with  defend- 
ant and  acquitted  at  the  trial  denied  that  he 
and  defendant  were  in  possesslcm  of  the  hogs 
in  the  woods  in  Wakulla  county,  and  denied 
that  he  had  anything  to  do  with  the  alleged 
theft  of  the  hogs,  or  that  he  knew  anything 
about  it 

The  defendant  testified  that  the  alleged 
owner  of  the  hogs  was  indebted  to  him  and 
delivered  the  hogs  to  him  In  settlement  of 
the  indebtedness:  that  the  hogs  were  ac- 
cepted by  him  for  an  agreed  prlcej^  whldi 
was  $10  more  than  the  account;  that  the 
account  was  marked  paid  and  $10  in  cash 
was  paid  to  the  alleged  owner;  that  the 
hogs  after  being  delivered  were  openly  held 
by  him  in  a  pasture  for  about  30  days  and 
tvere  then  delivered  to  the  party  in  Jefferson 
county  to  be  fattened  and  were  hauled 
through  to  Jefferson  county  in  the  nighttime 
because  of  excessive  heat;  that  later  the 
alleged  owner  wanted  to  trade  back  for  the 
hogs,  but  defendant  declined  to  do  so  and 
told  him  that  he  had  "shared  them  out"  to 
be  fattened  to  the  party  in  Jefferson  county 
whose  name  was  given,  and  that  he  was  the 
one  who  told  the  alleged  owner  where  the 
hogs  were;  that  he  did  not  steal  the  hogs, 
but  bought  and  paid  for  them,  and  after 
taking  possession  of  them  made  no  ^ort  to 
conceal  them. 

The  alleged  owner  denied  that  he  sold  the 
bogs  to  defendant,  and  denied  that  defend- 
ant told  him  where  the  hogs  were,  or  that 
he  bad  any  conversation  with  him  about 
them. 

The  venue  as  alleged  was  proved  and  the 
value  and  date  of  the  alleged  larceny  were 
proved. 

[1,1]  The  record  presented  simply  a  que^s- 
tlon  of  fact  for  the  Jury  to  determine.  There 
are  conflicts  in  the  evidence,  but  the  Jury 
accepted  the  theory  of  the  state  and  found 
defendant  guilty  as  charged,  and  this  verdict 
lias  the  sanction  of  the  trial  Judge,  who  de- 
nied the  moti<«  for  a  new  triaU    There  Is 


nothing  whatever  in  the  reeord  to  suggest 
that  the  Jury  was  influenced  by  anytliing 
outside  the  teaiimaaj  in  arriving  at  the  v^- 
dlct  returned.  There  is  soffld^it  competent 
evidence  of  aU  the  fiicta  legally  essential  to 
support  the  verdict,  and,  under  the  well- 
settled  rule  in  such  cases,  this  court  is  not 
authorised  to  disturb  it  Wallace  v.  State, 
76  Bla.  17S,  78  South.  634;  Messer  v.  SUte, 
76  Fla.  619,  78  South.  680;  McCoy  v.  SUte, 
75  Fla.  284,  78  South.  168;  Herndon  v. 
SUte»  73  Fla.  451,  74  South.  611:  Barren- 
tine  ▼.  State,  72  Fla.  1,  72  South.  280:  Mc- 
Clellan  t.  State,  66  Fla.  215,  63  South.  418. 
The  Judgment  will  be  affirmed. 

BBOtVME,  C.  J.,  and  TAYLOR,  WHITB- 
FIISLJ},  and  EUL.IS,  JJ.,  concur. 


SHIVER  V.  TOSOHATCHEE  RANCH  CO. 

(Supreme  Court  of  Florida.     July  2,  1920.) 

Error  to  Circuit  Court,  Osceola  County; 
James  W.  Perkins,  Judge. 

Proceeding  between  Lewis  B.  Shiver  and  the 
Tosobatchee  Ranch  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  Re- 
versed. 

Jones  ft  Jones,  of  Orlando,  for  plaintilf  in 
error. 

Robinson  &  Beardall,  of  Orlando,  'for  defend- 
ant in  error. 

PER  CURIAM.  In  an  actioii  on  a  promia- 
eory  note,  pleas  setting  up  a  novation,  of  which 
the  plaintiff  had  notice,  and  other  defenses, 
were  overrnled  on  demurrer,  and  Jndgment  for 
the  plaintiff  rendered. 

On  writ  of  error  it  appears  that  a  defoise 
may  be  proven  under  the  pleas,  and  that  the 
judgment  sboald  be  and  is  reversed. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD, ELLIS,  and  WEST,  JJ.,  concur. 


HENNING  LAND      IMP.  CO.  V.  WESTERN 
&   FLORIDA   LAND  CO. 

(Supreme  Court  of  Florida.    June  30,  1920.) 

Appeal  from  Circuit  Court,  Sumter  County; 
W.  S.  Bullock,  Judge. 

Proceeding  between  the  Henning  Land  Im- 
provement Company  and  the  Western  ft  Flori- 
da Land  Company.  Judgment  for  the  latter, 
and  the  former  appeals.    Reversed. 

He     '1-  &  Martin,  of  Ocala,  for  appellant. 
H.  M.  Hampton,  of  Ocala.  and  A.  B.  Mdfol- 
len,  of  Tampa,  for  appellee. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  decree  aforesaid 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of  its 
Judgment  to  be  given  in  the  premises,  and  it 
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appearing  to  the  coart  that  the  decree  in  the 
caae  of  Western  &  Florida  Land  Co.  ▼.  Hen- 
ning  Land  ImproTement  Co.  was  affirmed  here 
at  the  laat  term  (84  Soath.  448),  and  that,  aa 
a  eonseqoence,  the  decree  entered  in  this  cane* 
ia  erroneona;  it  is  therefore  considered,  ordered, 
and  adjudged  by  the  conrt  that  the  said  decree 
of  the  drcolt  conrt  be  and  the  aame  ia  hereby 
reveraed. 
AH  ooncar. 
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(Supreme  Court  of  Florida.    Joly  10,  1920.) 

Error  to   Circnit  Court,  Columbia  County: 
M.  F.  Home,  Judge. 


WRIGHT  at  al.  V.  WRIGHT  at  aL 

<Supreme  Court  of  Florida.     July  2,  1920.) 

Appeal  from  Circnit  Court,  Hillsborough 
County;  F.  K.  Bobles,  Judge. 

Proceeding  between  Julia  M.  Wright  and  oth- 
«r8  and  Jesse  B.  Wright  and  another.  Judg- 
ment for  tiie  latter,  and  the  former  appeaL 
Affirmed. 

N.  B.  K.  PettingiU  and  Macfarlane  &  Mac- 
farlane,  all  of  Tampa,  for  appellants. 

Mabry  &  Carlton  and  William  Ii.  Pencka,  all 
of  Tampa,  for  appellees. 

FEB  CDSIAH.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
acript  of  the  record  of  the  decree  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  conrt  that  there  is  no  error  in  the 
said  decree.  It  is  therefore  considered,  or* 
dered,  and  adjudged  by  the  court  that  the  said 
-decree  of  the  drcolt  court  be  and  the  same  ia 
hereby  affirmed. 

AH  concur. 


MATTAIR  V.  SEABOARD  AIR  LINE  RY.  CO. 

(Supreme  Court  of  Florida.     June  30,  1920. 
Rehearing  Denied  July  15,  1920.) 

Error  to  Circuit  Court,  Duval  County;  Dan- 
id  A.  Simmons,  Judge. 

Proceeding  between  Leonard  Mattair  by  J. 
B.  Mattair,  his  next  friend,  and  the  Seaboard 
Air  Line  Railway  Company.  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

6«orge  C.  Bedell  and  A.  H.  &  Roswell  King, 
«11  of  Jacksonville,  for  plaintiff  in  error. 

Fleming  &  Fleming,  of  Jackaonville,  for  da- 
f  endant  in  error. 

PER  CCRIABL  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  judgment  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  recbrd  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
ita  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  ;io  error  in 
the  said  judgment.  It  ia  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
-■aid  Judgment  of  the  dicnit  conrt  b«  and  the 
isame  is  hereby  affinnad. 

AD  eoncnr. 


Proceedlfigs  between  W.  H.  Downing  and 
others  and  Geo.  P.  Morris.  Judgment  for 
the  latter,  and  the  former  bring  error.  Af- 
firmed. 


J.  B.  Hodgaa,  of  Lake  City,  foi  plalntiffa  in 
error. 

R.,T.  Booser  and  W.  H.  Booser,  both  of  Lake 
City,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  judgment  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised 
of  its  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  conrt  that  there  ia  no  error  in  the 
said  judgment.  It  ia  therefore  considered,  or- 
dered, and  adjudged  by  the  conrt  that  the  said 
judgment  of  the  circnit  court  be  and  the  same 
ia  hereby  affirmed. 

TAYLOR,  WHITFIELD,  ELLIS,  and  WEST, 
JJ.,  concur. 

BROWNE,  a  J.,  not  participating. 


HECTOR  SUPPLY  CO.  v.  SOUTH  FLORIDA 
FARIMS  CO. 

(Supreme  Court  of  Florida.    June  2Z,  1920.) 

Appeal   from   Circuit   (3ourt,  Dade   County; 
H.  Pierre  Branning,  Judge. 

Motion  for  rehearing.    Rehearing  granted  and 
appeal  dismissed. 
For  former  opinion,  aee  8S  South.  877. 

Carson,   Willard  ft  Knight,   of   Miami,   for 
appellant. 
Oramling  ft  Glarkaon,  of  Miami,  for  appdlee. 

PER  CURIAM.  A  petition  for  rehearing 
having  heretofore  been  filed  in  this  cause,  and 
said  petition  having  been  duly  considered  by 
the  court,  it  is  ordered  and  adjudged  by  tb% 
court  that  the  said  petition  for  rehearing  be,' 
and' the  same' is  hereby,  granted;  and  it  ap- 
pearing to  the  conrt  that  the  judgment  involved 
in  this  cause  has  heretofore  been  affirmed  by 
this  court,  and  that  the  restraining  order  ap- 
pealed from  in  this  cause  remains  in  force  only 
during  the  pleasure  of  the  chancellor;  and  it 
appearing  that  there  no  longer  exists  any 
ground  for  the  continuance  of  such  restraining 
order^it  la  hereby  further  ordered  and  adjudg- 
ed by  the  conrt  that  the  appeal  in  this  cauaa 
be,  ud  the  same  la  hereby,  dismiaaad. 

An  concur. 
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PELL  V.  KILBEE  at  aL 


(Supreme   Cotnt  of  Florida. 


Joly  2,  1920.) 

Bscambia 


Appeal   from    Court    of    Record, 
County;   0.  Moreno  Jones,  Judge. 

Proceedinga  between  Mrs.  H.  M.  Fell  and 
Cecelia  Kilbee  and  husband.  From  a  Judgment 
for  the  latter,  the  former  appeals.    Affirmed. 

John  G.  Avery  and  D.  W.  Berry,  both  of  Pen- 
■acola,  for  appellant. 

SuIliTaa  ft  SulUvao,  of  Penaaeola,  for  ap- 
pellees. 

PER  ODRIAM.  This  cause  having  been 
heretofore  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  aforesaid, 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of  its 
Judgment  to  be  given  in  the  premises,  It  seems 
to  the  court  that  there  is  no  error  in  the  said 
decree.  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  decree 
of  the  court  of  record  be,  and  the  same  is  here- 
by, affirmed. 

An  concur. 


NOBLE  V.  GEORGIA  CASUALTY  CO. 

(Supreme  Court  of  Florida.    June  28,  1920.) 

Error  to  (%cnit  Court,  Duval  Cioanty;  Dan- 
iel A.  Simmons,  Judge. 

Proceeding  between  Fred  B.  Noble,  as  tru»- 
tee  in  bankruptcy  of  the  Mason  Hotel  &  In- 
vestment Company,  and  the  Georgia  Casualty 
Company.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

George  C.  Bedell  and  A.  EL  &  RosweU  King, 
an  of  Jackaonvflle,  for  plaintiff  in  error. 

Marks,  Marka  ft  Holt,  of  Jacksonville,  for  de- 
fendant in  error. 

PBB  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  Judgment  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  Judgment.  It  is  therefore  considered,  or- 
■  dered,  and  adjudged  by  the  court  that  the  said 
judgment  of  Uie  circuit  court  be  and  the  same 
is  hereby  affirmed. 

BROWNE,  O.  J.,  and  WHITFIELD,  ELLIS, 
and  WEST,  JJ.,  concur. 
TATXiOR,  J.,  disqnaUfied. 


JUDY  tt  al.  V.  H.  C.  8CHRADER  ft  CO. 

(Supreme  Court  of  Florida.    July  17,  102O.> 

.Error  to  Circuit  Court,  Orange  County;  C. 
O.  Andrews,  Judge. 

Proceeding  between  O.  W.  Judy  and  another 
late  copartners  doing  business  as  O.  W.  Judy 
&  C!o.,  and  H.  C.  Schrader  &  Co.,  a  corpora- 
tion. Judgment  for  the  latter,  and  this  former 
bring  error.    Affirmed. 

J.  T.  Watson,  of  Tampa,  for  plaintiffs  in  er- 
ror. 

Davis  ft  GQea,  of  Orlando,  for  defendant  in 
error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  Judgment  afore- 
said and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  aeen  and 
inspected,  and  the  court  being  now  advised  of 
its  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  judgment.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
Judgment  of  the  circuit  court  be  and  the  same 
is  hereby  affirmed. 

TATIiOR,  WHITFIELD,  ELLIS,  and  WEST, 
JJ.,  concur. 


WILSON  a«  ax.  v.  COE-MORTIMER  CO. 

(Supreme  Court  of  Florida.    June  23,  1920.) 

Appeal  from  Circuit  Court,  Oaceola  County; 
James  W.  Perkins,  Judge. 

Proceedings  between  W.  H.  Wilson  and  wife, 
and  the  Coe-Mortimer  Company.  Judgment  for 
the  latter,  and  the  former  appeal.    Affirmed. 

Johnston  ft  Garrett,  of  Kissimmee,  for  i^ 
pellanta. 

Landia,  Fish  ft  Hull,  of  De  Land,  for  ap- 
pellee. 

PER  CiUBIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  order  aforesaid, 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of 
ita  Judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  order.  It  ia  therefore  considered,  ordered, 
and  adjudged  by  the  ^»urt  that  the  said  or- 
der of  the  circuit  court  be,  and  the  same  is 
hereby  affirmed. 

BROWNE,    C.   J.,    and   TATLOB,    WHIT- 
FIELD, and  WEST,  JJ.,  concur. 
ELLIS,  J.,  diasenta. 
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THOMPSON  V.  MILLER.    (7  DIv.  41.) 

(Supreme  Court  of  Alabama.     Jtme  8,  1920. 
Rehearing  Denied  June  30,  1920.) 

1.  Hemeatead  «=»I46— Widow,  having  deeded 
land,  without  interest  upon  whioh  to  claim 
exemptlOB. 

Where  the  husband  ot  petitioner  died  in 
Jane,  1899,  while  residing  on  the  land,  and  more 
than  20  years  from  the  date  of  the  death  of 
the  husband,  and  several  years  prior  to  the  fil- 
ing of  the  petition,  petitioner  sold  the  land  con- 
stituting the  homestead,  the  petitioner  was 
without  interest  in  the  land,  and  therefore  not 
in  a  position  to  institute  proceedings,  under 
Code  1896,  i  2097  (Code  1907,  §  4224),  to 
have  the  property  set  aside  as  exempt 

2.  Homestead  €=>70— No  exemption  as  to  town 
lot  separate  from  homestead. 

A  proceeding  to  set  aside  to  the  widow  as 
exempt  a  city  lot  not  connected  with  the  home- 
stead in  any  manner  is  not  authorized  under 
Code  1896,  <  2097  (Code  1907,  i  ^22i). 
Somerville  and  Gardner,  JJ.,  dissenting. 


Appeal  from  Probate  (^nrt,  Etowah  Coun- 
ty; L.  L.  Herzberg,  Judge. 

Petition  of  MiUle  Miller  to  set  aside  cer- 
tain property  to  her  as  exempt,  as  the  widow 
of  James  MUler,  with  contest  by  John  Henry 
Thompson,  a  nephew  and  heir  of  the  deceas- 
ed. From  a  decree  granting  the  prayer  of 
the  petition,  contestant  appeals.  Reversed 
and  rendered. 

In  August,  1919,  appellee  filed  a  petition  In 
the  probate  court  of  Etowah  county,  setting 
up  that  she  was  the  widow  of  one  James 
Miller,  who  at  the  time  of  his  death  (June, 
1869),  and  prior  thereto,  was-a  resident  citi- 
zen of  said  county,  and  that  he  left  prop- 
erty, real  and  personal,  which  did  not  exceed 
in  amount  or  value  the  exemptions  allowed 
by  law  in  favor  of  the  widow  (petitioner 
here),  decedent  leaving  no  children  and  no 
will;  and,  further,  that  no  administration 
has  ever  been  granted  on  his  estate.  The  pe- 
tition contains  a  dectcription  of  the  property, 
consisting  of  a  farm  of  about  120  acres  and 
one  lot  in  the  dty  of  Gadsden,  owned  by  de- 
cedent, and  recites  that  this  real  estate  con- 
stituted all  the  real  estate  owned  by  deced- 
ent at  the  time  of  his  death,  and  that  he  was 
living  upon  the  120  acres  of  land  described 
as  his  homestead,  and  that  the  real  estate 
owned  by  decedent  at  the  time  of  his  death 
did  not  exceed  160  acres  In  area,  or  $2,000 
in  value. 

The  petition  sought  to  have  the  court  ap- 
point commissioners  to  make  an  appraise- 
ment of  the  property  and  set  aside  the  same 
as  exempt  to  the  petitioner  from  administra- 
tion, etc.  The  commissioners  were  duly  ap- 
pointed and  made  their  report  in  all  respects 
as  required  by  law,  and  their  report  sus- 
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talned  the  foregoing  recitals  of  the  petition 
and  set  aside  the  property  as  exempt 

The  proof  offered  by  petitioner  supported 
the  r^ort  of  the  commissioners  as  to  the 
property  owned,  aa  weU  as  to  Its  area  and 
value  at  the  time  of  the  death  of  decedent 
There  'was  also  proof  to  the  effect  that  sev- 
eral years  prior  to  the  filing  of  the  petition 
petitioner  bad  sbld  the  lands.  The  proof  was 
without  dispute  that  decedent  resided  upon 
the  farm  at  the  time  of  his  death,  the  lot  in 
Gadsden  being  in  no  manner  connected  there- 
with. 

Exceptions  to  said  report  (which  were  over- 
ruled) were  filed  by  appellant,  a  nephew  of 
decedent,  James  Miller,  upon  numerous 
grounds,  among  them,  that  it  appears  peti- 
tioner had  sold  the  land  long  prior  to  the  fil- 
ing of  the  petition,  and  her  delay  in  filing 
said  petition,  and  also  to  that  part  of  the  re- 
port setting  aside  as  exempt  the  lot  in  Gads- 
den, as  it  was  in  no  way  connected  with  the 
homestead. 

From  the  decree  confirming  in  all  respects 
the  report  of  the  commissioners,  appellant 
prosecutes  this  appeaL 

Motley  &  Motley,  of  Ctadsden,  for  appel- 
lant 

Goodhue  &  Brindley,  of  Gadsden,  for  ap. 
pellee. 


PER  CURIAM.  Appellee,  as  the  widow  of 
one  James  Miller,  deceased,  there  being  no 
children,  filed  a  petition  in  the  probate  court 
under  the  provisions  of  section  2097  of  the 
Code  of  1896  and  section  4224  of  the  Code  of 
1907;   these  two  sections  being  identical. 

The  proof  was  without  dispute  that  peti- 
tioner's husband  died  in  June,  1899,  residing 
at  the  time  of  his  death  upon  the  farm  de- 
scribed in  the  petition,  the  lot  in  Gadsden 
not  being  in  any  manner  connected  there- 
with, and  that  this  petition  to  set  aside  this 
property  as  exempt  under  the  foregoing  stat- 
ute was  filed  more  than  20  years  from  the 
date  of  the  death  of  the  husband,  and  that 
several  years  prior  to  the  filing  of  the  peti- 
tion the  petitioner  had  sold  the  land  consti- 
tuting the  homestead,  which  deed  appears  in 
evidence. 

[1]  The  majority  of  the  court,  c<msi8ting 
of  ANDERSON,  O.  J.,  McCLEUAN,  SAYRE, 
THOMAS,  and  BROWN,  JJ.,  are  of  the  opin- 
ion, and  so  hold,  that  the  widow  is  without 
interest  in  the  land  and  therefore  is  not  In 
position  to  institute  such  proceedings.  The 
majority  do  not  consider  that  the  case  of 
Tartt  v.  Negus,  127  Ala.  801,  28  South.  713, 
relied  upon  by  counsd  for  appellee,  at  all 
militates  against  this  conclusion.  Upon  this 
question  Justices  SOMERVILLE  and  GARD- 
NER do  not  agree. 

[2]  The  proof  also  discloses  that  the  lot  in 
Gadsden  was  not  connected  with  the  home- 
stead in  any  manner,  and  there  is  nothing  in 
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the  foregoing  statute  or  any  of  the  dedslons 
of  this  court  construing  the  same  (Headen  v. 
Eeaden,  171  Ala.  621,  54  South.  646;  Jones 
V.  Stoljes,  1T9  Ala.  5T9,  60  South.  280;  Fuller 
T.  Am.  Supply  Co.,  185  Ala.  512,  64  South. 
549),  which  would  authorize  such  a  proceed- 
ing as  to  said  lot  as  here  attempted.  The 
court  therefore  holds  that  the,  exceptions  to 
the  report  of  the  commlsslbnav  were  well 
tal:en  and  should  have  been  sustained  and 
the  petition  dismissed. 

The  decree  will  therefore  be  reversed,  and 
one  here  rendered  dismissing  the  petition. 

Reversed  and  rendered. 

SOMERVILI/iB  and  GARDNER,  JJ.  (dis- 
senting). The  statute  authorizing  this  pro- 
ceeding is  practically  the  same  now  as  It 
was  at  the  time  of  the  death  of  petitioner's 
husband,  and  we  entertain  the  view  that  as 
the  widow,  (V  her  alienee,  has  been  in  pos- 
session of  the  property  since  the  death  of  the 
husband,  and  the  rights  of  no  third  persons 
haVe  been  afTected,  the  lapse  of  time  does  not 
bar  this  proceeding.  We  are  farther  of  the 
opinion  that  the  sale  of  the  lands  by  the  wid- 
ow does  not  bar  her  of  this  proceeding,  for 
she  still  has  an  Interest  In  upholding  the  war- 
ranty of  title  in  her  deed.  The  reasoning  of 
the  court  in  Tartt  v.  Negus,  supra,  we  think, 
tends  to  support  our  conclusion. 

We  are  of  the  opinion  that  under  the  au- 
thorities of  Headoi  v.  Headen,  171  Ala.  521, 
64  South.  646 ;  Jones  y.  Stokes,  179  Ala.  579, 
60  South.  280;  Fuller  v.  Am.  Supply  (30., 
185  Ala.  512,  64  South.  649,  dted  in  the  ma- 
jority opinion,  the  petition  should  have  been 
allowed  as  to  the  homestead,  but  the  excep- 
tion to  so  much  of  the.  commissioners'  report 
as  set  aside  the  lot  In  Oadsdoi  should  have 
been  sustained,  and  that  the  decree  In  this 
respect  only  should  have  been  reversed. 


(IM  Ala.  im 
FLEIMINQ  V.  F0WLKE8  tt  MYATT  CO. 
(6  DIv.  IS.) 

(Supreme  Court  of  Alabama.    May  20,  1920.) 

1.  Fraodulent  eonveyaiioei  9=3259(1)— Bill  to 
set  aside  riMd  not  be  treated  as  Mil  to  dla- 
oover  assets  under  statute. 

A  bill  to  enforce  complainant's  judgment 
and  to  set  aside  alleged  fraudulent  transfers  of 
property,  which  has  equity,  need  not  be  treat- 
ed as  a  bill  to  discover  and  subject  assets  un- 
der Code,  I  3740. 

2.  Judgment  «=>876(l)  —  Prssumsd  satisflsd 
after  elapse  of  ten  years  from  dato  of  last 
execution. 

Under  Code  1907,  }}  4154,  4833,  a  Judgment 
is  presumed  satisfied  where  more  than  ten 
years  have  elapsed  since  the  date  of  the  last 
execution,  and  the  burden  of  proving  it  not 
satisfied  is  upon  one  seeldng  to  enforce  it. 


3.  Pleading  <S=>8(3)— Facts  showing  exeats  for 
delay  la  flilni  bill  need  not  be  alleged. 

A  bill  in  equity  seelung  to  enforce  a  JDdg- 
ment  and  set  aside  alleged  fraudulent  transfer! 
on  property  need  not  allege  facts  showing  ex- 
cuse for  delay  in  filing  the  bill  after  the  elapK 
of  ten  years  from  the  date  of  the  last  execn- 
tlon,  it  being  sufficient  to  simply  allege  tint 
the  Judgment  remains  unsatisfied. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Hugh  A.  I«cke,  Jndgew 

BUI  by  the  Fowlkes  &  Ifyatt  Company, 
Judgment  creditor,  against  C.  C.  Fleming  and 
others  to  enforce  the  lien  of  their  Judgment 
upon  certain  propeitj.  BVom  a  decree  over- 
ruling his  demurrers  to  the  bUl,  reqjwndeat 
C.  C.  Fleming  appeals.    Afiirmed. 

Wood  A  Pritcfaard,  of  Birmingham,  for 
appellant. 

B.  N.  Hamill,  of  Birmingham,  tot  aiipd- 
lee. 

SATRB,  J.  AiqDellee,  a  corporation,  filed 
the  bill  in  this  cause  mailing  parties  defend- 
ant thereto  C.  C.  Fleming,  U  A.  Fleming,  bis 
wife,  and  Charlie's  Transfer  G<nnpany,  also 
a  corporation.  The  circuit  Judge,  sitting  as 
chancellor,  overruled  the  separate  demurrer 
of  the  defendant  Fleming,  and  upon  appeal 
from  that  decree  said  defendant  assigns  er- 
rors separate. 

In  appellee's  bill  It  is  alleged  that  the 
Fox  Sons  Smith  Company,  a  corporatioii. 
brought  Its  action  at  law  against  appellant 
on  March  28^  1903,  to  recover  Judgmmt  oo  a 
claim  which  had  accrued  long  before,  and 
that  Judgment  was  rendered  for  plaintiff 
therein  June  8,  1903,  execution  thereon  be- 
ing issued  July  S,  1903,  and  returned  "No 
property"  on  the  21st  of  the  same  month. 
The  Judgroait  remains  unpaid.  Appellee 
filed  its  bin  June  23,  1916,  as  assl^iee  of 
the  Fox  Sons  Smith  Company's  Judgment 

It  to  further  shown  by  the  bill  that  on 
March  28,  1903,  Fleming  and  others  Incor- 
porated the  transfer  company  and  that  in 
April  following  he  transferred  his  sliares 
of  stodt  to  the  defendant,  his  wife,  and  oth- 
er members  of  his  family;  the  averment 
being,  to  state  its  general  effect,  that  the 
transfer  was  simulated  and  fraudulent  as 
against  creditors.  Further  It  is  shown  that 
Fleming  is  president,  director,  and  manager 
of  the  transfer  company  and  for  it  performs 
services  that  are  valuable,  but  that  thef 
pretend  that  said  services  are  rendered  for 
his  wife  and  that  he  receives  no  pay  for 
tbem  and  that  the  wife  rec^ves  mooey  from 
the  company  .which  is  paid  to  her  as^her 
share  of  the  bnslness,  though  for  aeveisJ 
years  the  company  has  paid  no  dividoids, 
and  that  money  so  paid  to  hor  has  been  in- 
vested In  real  estate  described  in  the  bill. 

The  prayer  of  the  bill  Is  that  the  transfer 
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of  stock  to  Mrs.  FleminK  be  annulled  and  the 
stock  subjected  to  tbe  payment  of  the  debta 
ot  complainant  and  other  creditors,  who  are 
Invited  to  come  In;  that  the  real  estate  be 
subjected  also;  and  that  "tbe  reasonable 
amoont  In  value  of  the  services  of  tbe  said 
L.  A.  Fleming  (sic)  declared  to  be  liable  to 
the  debts  of  your  orator  and  other  creditors 
who  may  Join  In  this  bill  and  that  the  said 
Charlie's  Transfer  Company  be  ordered  and 
required  to  pay  the  same  Into  this  court 
subject  to  be  disbursed  for  such  purpose," 
and  for  a  receiver,  etc. 

[1]  The  bill  Is  verified  by  oath,  and  has 
heretofore  been  treated  as  a  bill  to  discover 
and  subject  assets  under  section  8740  of  the 
Code,  but  Its  equity  does  not  depend  upon 
Its  sufficiency  as  a  bill  for  that  purpose,  and 
that  question  is  not  now  In  Judgment.  Pol- 
lak  V.  BlUing,  131  Ala.  519,  32  South.  6S9. 
The  bill  has  equity  as  a  bill  to  enforce  com- 
plainant's Judgment  and  to  set  aside  the 
transfers  of  property  alleged  to  have  been 
made  In  fraud  of  complainant's  rights. 

Mainly,  it  is  urged  against  the  bill  there 
is  no  averment  that  all  the  facts  charged 
concerning  the  alleged  simulated  and  ficti- 
tious transfers  of  stock  and  other  proper- 
ty were  not  known  to  the  complainant  from 
the  time  of  their  occurrence,  nor  is  any  ex- 
cuse shown  for  the  great  delay  in  filing  the 
bill;  in  short,  the  objection,  averred  to  be 
apparent  on  the  face  of  the  bill,  is  that,  by 
Jaclies,  complainant  is  barred  of  the  relief 
sougitt. 

[2,3]  As  we  have  said,  the  bill  Is  to  en- 
force complainant's  Judgment,  and  the  life  of 
that  Judgment  is  20  years.  Code,  S  4833. 
More  than  10  years  having  elapsed  since  the 
date  of  the  last  execution,  the  Judgment  is 
presumed  satisfied,  and  the  burden  of  prov- 
ing it  not  satisfied  is  upon  the  plaintiff. 
Code^  §  4154.  But,  as  already  noted,  the 
averment  is  that  the  Judgment  remains  un- 
satisfied. It  se^ns  to  be  considered  by  ap- 
pellant that  the  principle  exemplified  by  the 
decision  in  Fowler  v.  Alabama  Iron  &  Steel 
Co.,  164  Ala.  414,  51  South.  393,  has  placed 
complainant,  appellee,  under  duty  to  allege 
facts  showing  excuse  for  its  delay  in  filing 
the  bill;  but  our  Judgment  is  that,  as  in  favor 
of  appellant.  Judgment  debtor,  that  principle 
would  come  Into  operation  and  effect  <»ily 
upon  the  expiry  of  20  years.  It  may  be  that, 
us  to  the  other  parties  defendant  to  this 
bill,  a  very  different  principle  of  Judicial  ac- 
tion would  prevail,  for  they  were  not  parties 
to  the  Judgment  in  suit  and  are  in.  no  wise 
affected  by  its  conclusions. 

As  respects  the  rights  of  C.  C.  Fleming, 
who  alone  has  assigned  error,  the  decree 
Qverruliug  the  demurrer  must  be 
Affirmed. 


ANDERSON,  G.  J.,  and  GARDNER,  and 
BROWN,  JJ.,  concur. 
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BRUNNIER  V.  HILL  at  al.    (I  DIv.  134.) 

(Supreme  Court  of  Alabama.    June  17,  1920. 
Rehearing  Denied  Jane  90,  1920.) 

Judgment  «=»44 1— Violation  of  oounul's  oral 
agraemant  not  groHd  for  equitable  rollef 
against  Judgment. 

Bill  to  annul  judgment  in  the  justice  court 
and  to  quash  execution  issued  thereon  was 
properly  dismissed,  where  it  alleged  that  com- 
plainant, to  whom  garnishment  on  a  judgment 
against  her  husband  had  been  issued,  and  who. 
after  answering  in  writing,  bad  been  served 
with  notice  to  answer  orally,  was  told  by  the 
attorney  for  the  garnishing  plaintiff  that  the 
notice  was  only  a  form,  and  that  it  was  not 
necessary  for  her  to  appear  to  answer  orally, 
after  which  judgment  was  entered,  execution 
issued  thereon,  and  levied  on  her  property; 
the  agreement  of  counsel  set  up  not  being  in 
writing  and  therefore  being  within  tbe  influ- 
ence of  circuit  court  rule  14  (Code  1907,  p. 
1520). 

Appeal  from  <3rcuit  Court,  Mobile  County ; 
Joel  W.  Croldsby,  Judge. 

Bill  by  Agnes  T.  Brunnler  against  Charles 
W.  Hill  and  others  to  annul  a  judgment  in 
the  Justice  court  and  to  quash  execution 
Issued  thereon.  From  a  decree  dismhasing 
the  bill,  complainant  appeals.    Afibmed. 

The  bill  alleges  that  Hill  sued  Mr.  Brunnler 
In  the  inferior  court,  recovered  judgment, 
and  had  garnishment  on  the  Judgment  issued 
to  complainant;  that  complainant  answered 
the  Judgment  in  writing,  and  later  was  serv- 
ed with  notice  to  answer  orally ;  that  at  the 
time  of  the  receipt  of  the  notice  to  answer 
orally  she  was  making  preparations  to  make 
a  necessary  visit  to  New  Orleans,  in  the  state 
of  LoolBiana,  and  that  She  went  to  the  office 
of  G!erald  H.  Kruempel,  who  was  attorney  of 
record  for  Charles  W.  Hill,  and  asked  him 
if  it  could  not  be  fixed  so  that  it  would  not 
be  necessary  for  her  to  appear  in  court  on 
Friday,  May  19,  1916,  to  answer  orally, 
whereupon  Kruempel  replied,  "Oh,  that  is 
only  a  forin ;  ■  I  -  thought  the  big  press  was 
still  here;"  whereupon  oratrlx  said,  "So  it 
is  not  necessary  for  me  to  come?"  and 
Kruempel  replied,  "No ;  it  Is  not  necessary." 
The  bill  farther  shows  that  Judgment  nisi 
was  token  on  May  19,  1016,  and  final  Judg- 
ment entered  as  of  a  later  date,  and  execution 
issued  thereon  and  levied  on  the  property  of 
plaintiff. 

Frederick  O.  Bromberg,  of  Mobile,  for  ap- 
pellant. 


THOMAS,  J.  BlU  Ui  equity  for  relief 
against  a  judgment  at  law.  The  agreement 
of  counsel  set  up  was  not  in  writing,  and 
was  within  the  Influence  of  circuit  court  rule 
14,  Code  1907,  p.  1520.  CoUler  v.  Falk,  68 
Ala.  22S;    Norman  v.  Burns,  67  Ala.  248; 
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Hendley  t.  Chabert.  189  Ala.  268,  267,  66 
South.  993;  Bvana  ▼.  WilMte,  178  Ala.  287,  68 
South.  262. 

The  decree  of  the  circuit  court  la  affirmed. 

Affirmed. 

ANDBR80N,  C.  J.,  and  McOLELLAN  and 
SOMEBVIIiLE,  JJ.,  concur. 


(.20*  Ala.  239) 

WELLS  AMUSEMENT  CO.  v.  EROS. 
(7  Oiv.  66.) 

(Supreme  Court  of  Alabama.    May  14,  1920.) 

1.  Appeal  and  error  4=9339(4)— Reqiinemeat 
that  appeal  tie  taken  in  30  di^s  not  applica- 
ble to  mandatory  Injunction. 

In  a  euit  for  mandatory  injunction  to  com- 
pel detachment  of  parte  of  a  roof  from  com- 
plainant's building,  motion  to  dismiss  appeal, 
taken  within  the  time  prescribed  by  Gen.  Acts 
1919,  p.  84,  was  properly  denied,  though  the  ap- 
peal was  not  taken  and  supersedeas  bond  ex- 
ecuted until  nearly  60  days  after  date  of  de- 
cree; Code  1907,  t  4866,  requiring  appeal  with- 
in 30  days,  not  being  applicable. 

2.  Adjoining  landowner*  «=99(2)  —  Eaeroaoh. 
ment  subject  to  abatement  by  Injunotlon. 

-  Where  an  owner  of  land  intentionally  en- 
croaches on  the  property  of  his  adjoining  pro- 
prietor without  the  letter's  consent  or  acqui- 
escence, the  act  is  a  trespass,  and,  if  continu- 
ous, a  priTate  nuisance,  which  the  adjoining 
proprietor  may  have  abated  through  mandatory 
injunction;  the  remedy  at  law  not  being  ade- 
quate. 

3.  Adjoining  landowners  «=>9(2)— Roof  held 
enenoachment  subject  to  abatement  by  Injuno- 
tlon. 

Owner,  to  the  wall  of  whose  building  an  ad- 
joining owner  glued  a  composition  roof  of  its 
own  building,  the  wall  being  flush  with  the  prop- 
erty line,  hel4  subjected  to  a  gain  or  encroach- 
ment, entitling  tiim  to  mandatory  injunction 
against  the  adjoining  owner  for  removal  of  the 
roof. 

4.  Adjoining  landowners  <3=>9(  I )— Roof  gland 
to  adjoining  building  held  enoroachment 

One  owner  has  no  right  to  glue  its  com- 
position roof  to  the  wall  of  an  adjoining  own- 
er flush  with  his  property  line,  to  prevent  rain- 
water from  passing  down  audi  adjoining  own- 
er's wall  into  its  own  building. 

Appeal  from  Circuit  Ctourt,  Calhoun  Ckiun- 
ty;    Hugh  D.  Merrill,  Judge. 

Bill  by  Joseph  Eros  against  the  Wells 
Amusement  Company  for  mandatory  Injunc- 
tion to  detach  parts  of  a  roof  from  the  wall 
of  complainant's  building.  From  a  decree 
granting  relief,  respondent  appeals.  Af- 
firmed. 

Motion  to  dismiss  the  appeal  is  grounded 
on  the  fact  that  the  appeal  was  not  taken 


and  supersedeas  bond  executed  nntU  neaily 
60  days  after  the  date  of  the  decree,  whoe. 
as  section  4866,  Code  1907,  requires  the  ap- 
peal to  be  taken  within  SO  days. 

Roes  Blackmon,  of  Anniston,  for  appellant 
Rutherford  Lapsley,  of  Anniston,  for  ap- 
pellee. 

McOLBIJiAN,  X  [1]  This  appeal  was  tak- 
en within  the  time  prescrll>ed  by  Genera] 
Acts  1919,  pp.  84-86.  Code,  |  4808.  la  not 
applicable  to  this  character  of  cause. 

The  appellee,  complainant,  bad,  prior  to 
1917,  erected  upon  his  lot  in  Anniston  a  two- 
story  brick  building.  Tbe  south  wall  of  this 
building  was  constructed  npm  the  southern 
margin  of  appellee's  lot  The  appellant  own- 
ed the  lot  next,  on  the  south,  to  appellee's  lot, 
and  constructed  theteoa  a  one-story  place  of 
amusement  The  plan  of  appellanf  s  build- 
ing was  evldentiy  designed  to  ayall  of  appel- 
lee's south  wall  as  the  means  of  Inclosing 
(in  major  part)  the  north  side  of  appellanrs 
structure.  The  appellant's  building  does  not, 
however,  touch  appellee's  south  wall,  except 
in  this  way:  Tbe  end,  edge,  or  flange  of  the 
paper  composition  roof  of  appellant's  build- 
ing is  pasted  or  glued  to  the  surface  of  ap- 
pellee's south  wall  about  midway  of  its 
height  The  process  of  attaching  the  roof  to 
this  wall  appears  to  be  permanent  in  diarac- 
ter.  The  appellee  filed  this  bill,  wher^  he 
seeks  mandatory  Injunction  to  compel  appd- 
lant  to  detadi  from  the  south  wall  of  ap- 
pellee's building  the  flange  of  the  composi- 
tion roof  fixed  thereto  by  appellant  Tbe 
court  below  granted  the  relief,  and  from  that 
decree  this  appeal  results. 

[2]  Where  an  owner  of  land  IntmUonally 
oicroaches  upon  the  property  of  Us  adj<Ai- 
Ing  proprietor,  without  the  lattei's  oonsat 
or  acquiescence,  the  former's  act  Is  a  tres- 
pass, and.  If  continuous  In  charact«-,  consti- 
tutes a  private  nuisance,  wlilch  the  latter 
may  have  considerately  abated  through  man- 
datory injunction  from  a  court  of  equity; 
the  remedy  at  law  not  being  regarded  as  ade- 
quate or  complete.  1  Cyc  p.  72  et  seq. ;  1 
Corp.  Jur.  p.  1207  et  seq. ;  1  B.  C.  li.  pp.  378, 
879;  1  High  on  InJ.  ft  702  (p.  671),  704,  708: 
Harrington  v.  McCarthy,  169  Mass.  492,  48 
N.  E.  278,  61  Am.  St  Rep.  298;  Norwalk  0& 
V.  Vemam,  75  Conn.  662,  65  AtL  168,  96  Am. 
St  Rep.  246.  The  books  Ulostrate  the  fact 
that  gains,  encroachments,  by  an  adjoining 
proprietor  upon  his  neighbor  may  be  and  of- 
ten are  such  as  to  preclude  recourse  to  eject- 
ment for  the  reason  that  the  possession, 
requisite  to  a  resort  to  that  form  of  action, 
is  not  taken.  This  case  is  of  that  character, 
and  it  has  been  declared  by  this  court  in  the 
Tyson-Bank  Case,  133  Ala.  459,  S2  South.  144, 
59  L.  R.  A.  399,  91  Am.  St  Rep.  46,  and  144 
Ala.  457,  468,  39  South.  560,  561,  that  "tiie 


fi3»For  other  caiea  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DlseaU  sod  Xtadaxes 


Digitized  by 


Google 


Jtia.)  COCHRAN  r 

(tt 
'fact  that  no  actual  damages  can  be  proved, 
«o  tliat  In  an  action  at  law  the  Jury  could 
■award  nominal  damages  only,  often  furnishes 
the  -very  best  reason  why  a  court  of  equity 
should  Interfere  in  cases  where  the  nuisance 
Is  a  continuous  one."  A  corollary  of  this 
reason  for  interference  by  Injunction  was  ap- 
plied, in  Harrington  v.  McCarthy,  supra,  to 
a  case  of  encroachment;  tt  being  there  de- 
clared that  the  fact  that  no  actual  damage 
bad  been  sustained  In  consequence  of  the  en- 
croachment did  not  qualify  the  right  to  in- 
junctive rellel 

The  bill  In  this  case  appropriately  invok- 
ed the  stated  Jurisdiction  of  the  court  of 
equity.  If  the  act  of  this  appellant  amounts 
to  a  gain  or  encroachment  upon  the  property 
of  Its  adjoining  proprietor,  the  appellee.  The 
court  below  was  authorized  to  conclude  from 
the  evidence  that  the  wall  to  which  the 
flange  of  appellee's  composition  roof  was  glu- 
ed  was  flush  with  the  property  live  of  appel- 
lee, and  was  hence  beyond  any  possible  right 
of  the  appellant,  as  the  adjoining  owner,  to 
use  or  avail  of  it  as  the  physical  support  or 
complement  of  the  roof  of  appellant's  build- 
ing. What  appellant  did  was  therefore  an  in- 
vasion of  appellee's  property,  for  its  own  un- 
authorized purpose.  This  use  of  appellee's 
property  was  of  such  character  as  to  afford 
the  basis  for  the  acquiring  of  an  adverse 
right  or  easement,  thus  laying  the  founda- 
tion for  a  right  or  easement  that  might,  if 
perfected,  impair  the  value  of  the  property; 
and  this  condition  has  been  held  to  entitle 
the  owner,  whose  right  to  immunity  from  in- 
vasion has  been  violated,  to  the  r«nedy  by 
mandatory  injunction.  1  High  on  InJ.  p.  671 ; 
NorwallE  Co.  v.  Vemam,  T6  Oonn.  062,  S5  AtL 
168.  96  Am.  St.  Bep.  246,  note,  p.  248. 

[3]  The  case  made  by  the  bill  was  sustain- 
ed by  the  evidence;  the  proof  showing,  as 
averred,  that  the  composition  roof  was  past- 
ed, glued,  to  the  wall.  The  appellant  cites, 
chiefly.  Smith  v.  Morris,  181  Ala.  279,  61 
South.  276 ;  Hooper  v.  Dora,  etc.,  Co.,  95  Ala. 
235,  10  South.  652 ;  HItt  Lumber  Co.  T.  Gull- 
man  Oo.,  189  Ala.  17,  66  South.  720.  None  ot 
these  decisions  are  authority  for  a  difCerent 
conclusion  from  that  prevailing  in  the  court 
below,  though  their  announcement  of  doc- 
trine, applicable  to  the  facts  there  presented, 
is  sound. 

[4]  It  is  also  insisted  that  the  appellant 
has  the  right  to  use  the  means  described  to 
prevent  rainwater  from  passing  down  appel- 
lee's wall  into  appellant's  building.  This 
claim  is  without  merit  Indeed,  it  appears 
to  this  court  to  conduce  to  a  conclusion  op- 
posed to  the  right  the  appellant  asserts.  It 
conflrmd  the  view  that  the  appellant  Intended 
to  appropriate,  without  license  or  right,  ap- 
pellee's property  (south  wall)  to  its  own  pur- 
I)ose  and  advantage,  thus  empliaslzing  the 
fact  that  appellant  is  encroaching  upon  appel- 
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lee's  property  through  a  means  that,  if  ad- 
versely maintained  for  the  requisite  period, 
could  ripen  into  a  rigiht  of  use,  an  easement, 
that  would  Impair  the  value  of  appellee's 
property. 

The  decree  of  the  court  below  conforms  to 
the  law  applicable  to  such  drcmnstances.  It 
is  affirmed. 

ANDERSON,  0.  3.,  and  mUBSBYlUjB 
and  THOMAS,  3J^  concur. 


(SM  Aia.ia) 
COCHRAN  et  al.  v.  LEONARD.    (7  DIv.  75.) 

(Supreme  Court  of  Alabama.    AprQ  8,  1920.) 

1.  Tenancy  In  oommon  «s»28(2)— Tesaiit  vol- 
ontarliy  leaving  land  eannot  oolleet  rents 
from,  eotenaats. 

Tenants  in  common  in  possession  of  land 
will  not  be  required  to  account  for  rents  to  a 
cotenant  who  has  voluntarily  left  the  premises, 
and  from  whom  there  was  no  withholding  of  a 
net  excess  of  a  proper  proportion  of  rent  col- 
lected from  a  stranger  tenant. 

2.  Landlord  and  tenant  «=>323— Whnre  land  and 
tool*  wera  furnished  to  party  under  agraement 
to  divide  oropa,  be  was  a  laborer  and  not  a 
tenant. 

Where  owner  furnished  to  another  stock, 
team,  and  tools  wherewith  to  coltivBte  the  land, 
under  agreement  requiring  each  to  pay  half  of 
the  cost  of  the  fertilizer  and  to  divide  the 
crops  between  them,  the  latter  was  a  laborer 
and  not  a  tenant.  In  view  of  Code,  |  4748. 

3.  Tenancy  In  oommon  «s»33— Promise  by  ten- 
ant to  pay  ootenant  "rents"  referrsd  to  rents 
frem  a  stranger  tenant. 

Promise  by  tenant  in  common  in  posses- 
sion of  land  to  pay  ootenant  who  had  volun- 
tarily withdrawn  therefrom  "rents"  held  to 
refer  to  rents  collected  from  a  stranger  tenant 
and  not  to  money  for  use  ot  land  by  cotenants 
themselves. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Rent.] 

4.  Appeal  and  error  «=>II75(7)  —  Judgment 
may  be  rendered  for  appellants  on  reversal  of 
judgment  by  oourt  without  jury. 

Under  Code  1907,  S  2890,  appellate  court, 
in  reversing  Judgment  rendered  by  trial  court 
without  a  jury,  may  render  judgment  for  ap- 
pellants instead  of  remanding  case. 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Acdon  by  Ada  Leonard  against  Ludie 
Cochran  and  others  for  use  and  occupation 
of  land.  Judgment  for  the  plalutlfl,  and  the 
defendants  appeal.  Transferred  from  Court 
of  Appeals  under  Acts  1911,  p.  460,  {  6.  Re- 
versed and  rendered. 

Hugh  Reed,  of  Center,  for  appellants. 
K.  F.  Conner,  of  Center,  for  appellee. 
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McCTiBTJAN,  J.  [1]  The  plaintiff,  appel- 
lee, sued  tbe  defendants,  appellants,  to  re- 
tover  for  the  use  and  occupation  or  tbe  rent 
of  certain  farm  lands.  Under  tlie  evidence 
in  this  record,  the  plaintiff  and  the  defend- 
ants, with  another  child  of  Mrs.  (Pitts)  Coch- 
ran, were  tenants  in  common  of  lands  for 
which  the  rent  was  claimed.  The  proof  is 
conduslTe  that  the  plaintiff  was  not  ousted 
from  the  Joint  occupancy  of  the  premises 
by  her  and  these  defendants,  or  that  she  was 
otherwise  denied  the  enjoyment  of  the  com- 
mon property;  that  the  plaintiff  married 
and  voluntarily  moved  away,  the  defendants 
continuing  the  use  and  occupation  of  the 
lands  during  the  year  1918.  In  these  dr- 
cumstances,  and  in  the  absence  of  a  with- 
holding from  the  nonoccupying  cotenant  by 
the  occupying  cotenant  of  a  net  excess  of 
a  proper  proportion  of  rent  collected  from 
a  stranger  tenant,  there  is  no  obligation  upon 
an  occupying  cotenant  to  account  to  the  co- 
tenant  who  has  voluntarily  left  the  premises. 


Newbold  v.  Smart,  67  Ala.  826,  831,  332; 
Fielder  v.  Clillds,  73  Ala.  667,  672,  673,  among 
others. 

[2]  The  evidence  does  not  show  a  rela- 
tion of  tenancy  between  the  occupying  ooten- 
ants  and  a  stranger.  One  Norton  worked  a 
part  of  the  place,  the  arrangement  being  this: 
Tliat  Mrs.  Cochran  (a  defendant,  mother  of 
the  plaintiff)  furnished  "the  land,  stock, 
team,  and  tools  to  cultivate  the  lands" ;  Nor- 
ton and  Mrs.  Cochran  were  each  to  pay  half 
of  the  cost  of  the  fertilizer,  and  the  crops 
were  to  be  divided  between  Mrs.  Cochran  and 
Norton.  This  arrangement  constituted  Nor- 
ton a  laborer  to  Mrs.  Cochran  as  hirer,  not 
a  tenant  of  any  on&  Code,  {  4748  (amended 
In  General  Aets  1916,  pp.  112,  113). 

[3]  There  is  no  evidenoe  in  this  record  that 
either  of  the  defendants  (appellants)  agreed 
to  pay  the  plaintiff  (appellee)  rent  for  the 
Joint  property  for  the  year  1918,  on  the  the- 
ory or  under  an  agreement  that  the  de- 
fendants were  tenants  of  plaintiff's  undivid- 
ed Interest  in  the  land.  The  plaintiff  testi- 
fied on  cross-examination  that  "the  defend- 
ants promised  to  pay  me  the  rents  or  buy 
me  out  one.  This  was  about  a  year  agot" 
She  was  testifying  In  August,  1919,  and  the 
promise  stated  by  the  plaintiff  was  reason- 
ably referable,  at  the  earliest,  to  a  point  of 
time  about  the  middle  of  1918.  What  rents, 
for  what  year,  was  not  stated  by  the  witnras. 
At  best  for  the  plaintiff,  this  promise,  if 
made  (both  the  defendants  denying  it  was 
made),  could  only  refer  to  "rents"  collected 
by  the  defendants  fnmi  a.  stranger  tenant; 
there  being,  as  stated,  no  evidence  that  these 
defendants  rented  from  plaintiff  her  undivid- 
ed interest  in  the  land.  No  "rents"  from  a 
stranger  tenant  were  contracted  for  or  col- 
lected by  either  of  the  defendants.  It  re- 
sults that  the  court  below  erred  In  rendering 


Judgment  for  the  plaintiff.  The  trial  was 
by  the  court  without  a  Jury. 

[4]  In  exercise  of  the  authorit?  recognized 
in  the  provisions  of  Code.  {  2890,  the  Judg- 
ment appealed  from  is  reversed,  and  a  Judg- 
ment for  the  defendants  (appellants)  wlU  be 
here  entered;  the  costs  in  the  court  below 
and  on  this  api>eal  t>eing  taxed  against  ap- 
pellee. 

Beversed  and  rendered. 

ANDERSON,  C.  J.,  and  SOMEBVILLB 
and  THOMAS,  JJT.,  concur. 


(MAlikMQ 
PEOPLE'S  8AV.  BANK  OF  TALLA88EE  v. 
UNION  BANK  fc  TRUST  CO. 
(5  Div.  729.) 

(Supreme  Gonrt  of  Alabama.    May  IS,  UQO. 
On  Rehearinc,  Jane  80,   1920.) 

1.  Eqnity  «s>389— Dsoree  sevaral  terais  aft- 
er •obmlsslon  not  erroneous. 

A  decree  awarding  complainant  relief  sev- 
eral terms  after  sabmiBsion  of  the  canse  was 
not  thereby  erroneous,  since  it  most  be  as- 
sumed, in  the  absence  of  any  objection  by  the 
parties,  that  they  were  content  with  the  orig- 
inal submlBsion  of  the  cause  to  the  court,  and 
that  no  resnbmissiou  in  term  time  or  otherwise 
was  necessary  to  invest  the  court  with  fnH 
power  and  authority  to  determine  the  canae. 

2.  Appeal  and  error  «si044  —  Omissian  ef 
oourt  te  enier  statement  of  oooovnt  net  praj- 
udloial. 

That  the  eourt,  in  an  action  for  an  ae- 
oountinci  did  not  "order  a  statement  of  said 
account"  proceeding  itself  to  ascertain  and  es- 
tablish a  certain  sum  of  money  as  the  amount 

due,  did  not  prejudice  defendant;  the  decree 
indicating  unmistakably  the  judicial  condn- 
sion  that  the  right  of  the  complainant  to  an 
accounting  had  been  established. 

3.  Account  ^=320(1)— Reference  disoretloaary 
with  court  of  equity. 

A  decree  in  an  action  for  an  accounting 
will  not  be  reversed,  because  the  court  took 
the  burden  of  stating  an  account  between  the 
parties,  instead  of  ordering  a  reference  for 
that  purpose,  where  there  was  no  abuse  of 
discretion;  a  discretion  being  reposed  in  the 
court  exercising  equity  Jurisdiction  to  deter- 
mine whether  a  matter  of  account  should  b« 
referred  to  the  register  for  hearing  and  re- 
port. 

On  Rehearing. 

4.  Account  «=920(l)  —:  Failure  to  take  testi- 
mony by  party  held  not  to  Impnta  error  to 
the  oourt  In  stating  aooonnt. 

The  omission  of  a  party,  who  Joins  in  the 
submission  of  a  cause  for  final  decree  for  an 
accounting,  to  take  and  note' testimony  in  sup- 
port of  his  view  of  the  state  of  the  account 
or  its  items,  will  not  suffice  to  impute  error  to 
the  court  that  itself,  on  a  submission  for  final 
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decree,  assumed,  as  It  may 
acconnt  between  the  parties. 


do,  to  state  the 


Appeal  from  Clrcalt  Coart,  JEIiaore  Connty ; 
Gaston  Oahter,  Judge. 

BUI  by  tbe  Union  Bank  Se  Trust  Company, 
as  administrator,  against  tbe  People's  Sav- 
ings Bank  of  Tallassee,  for  an  accounting  and 
to  enjoin  tbe  foreclosure  of  a  mortgage.  De- 
cree for  complainant,  and  respondent  ap- 
peals.   Affirmed. 

Smoot  &  Morrow,  of  Wetumpka,  for  ap- 
pellant. 
A.  A.  Evans,  of  Montgomery,  for  appellee. 

McGIiEUiAN,  3.  [1]  The  appellee,  as  ad- 
ministrator of  the  estate  of  Mollle  T.  Ware, 
deceased,  filed  this  bill  against  the  appellant 
for  an  accounting,  and,  pending  the  hearing, 
an  Injunction  to  prevent  the  foreclosure  of 
a  mortgage  upon  Intestate's  lands.  Tbe  In- 
junction x>cndente  lite  was  issued  as  prayed, 
but  was  later  dissolved.  The  submission  of 
the  cause  was  had  in  June,  1917.  The  decree 
awarding  complainant  r^ef  in  respect  of 
the  adjudication  of  the  subject  of  the  account 
was  rendered  the  5th  day  of  November,  1918. 
Since  terms  of  tbe  court  were  held  after  this 
submission,  tbe  appellant  asserts,  without 
citation  of  any  authority,  that  "it  Is  irregular 
and  erroneous  to  render  a  decree"  under  such 
circumstances.  In  the  absence  of  any  objec- 
tion by  the  parties.  It  must  be  assumed  that 
they  were  content  wltb  tbe  original  submis- 
sion of  the  cause  to  the  court,  and  that  no 
resubmission  in  term  time  or  otherwise  was 
necessary  to  invest  the  court  with  full  power 
and  autborlty  to  determine  tbe  cause.  There 
is  no  merit  in  this  contention  of  tbe  appellant. 

[2,  t]  Tbe  only  other  criticism  of  tbe  de- 
cree is  tbat  the  court  did  not  "order  a  state- 
ment of  said  account,"  proceeding  itself  to 
ascertain  and  establish,  a  certain  sum  of 
money  as  the  amount  due.  The  decree  would 
have  tbe  better  conformed  to  the  proper  prac- 
tice. If  it  had  expressly  adjudged  the  com- 
plainant's right  to  an  accounting,  and  have 
then  proceeded  to  order  a  reference  in  ac- 
cordance with  appropriate  directions.  How- 
ever, tbe  decree  indicates  unmistakably  the 
judicial  conclusion  that  the  right  of  the  com- 
plainant to  an  accounting  had  been  establish- 
ed. Tbe  mere  clerical  omission  to  so  adjudge 
in  express  terms  was  a  fault  in  the  structure 
of  the  decree  that  was  of  no  prejudice  to 
appellant.  The  voluntary  assumption  by  the 
court  of  tbe  beavy  burden  of  Itself  stating 
tbe  acoovnt  from  the  written  evidence  l>e- 
fore  it.  Instead  of  referring  tbe  matter  to 


the  register,  was  unusual.  A  discretion  is 
reposed  in  tbe  courts  exercising  equity  juris- 
diction to  determine  whether  a  matter  of 
account  should  be  referred  to  the  register ' 
for  hearing  and  report  See  Levert  v.  Red- 
wood, 9  Port.  79;  Chambers  v.  Wright,  62 
Ala.  444,  451;  Richardson  v.  Horton,  189 
Ala.  350,  S5  South.  1006.  And,  so  far  as  we 
are  now  advised,  this  court  has  not  reversed 
a  decree  because  tbe  court  took  the  burden 
of  stating  an  account  between  tbe  parties, 
instead  of  ordering  a  reference  for  that  pur- 
pose. This  action  of  the  court  cannot  be 
assumed  to  have  led  to  an  erroneous  result, 
and  the  aroeUant  does  not  contend  that  such 
was  its  effect ;  nor  is  It  even  asserted  for  the 
appellant  that  a  different  result  would  have 
been  attained  upon  a  reference.  Tbe  grounds 
upon  which  a  reversal  is  sought  are  not  well 
taken. 
The  decree  Is  affirmed. 


ANDERSON,   C.   J.,   and 
and  THOMAS,  JJ.,  concur. 


SOMBBYILLD 


On  Rehearing. 

PER  CURIAM.  [<]  Upon  reconsideration 
of  the  conclusions  given  effect  on  original 
submission,  in  tbe  light  of  the  brief -filed  in 
support  of  tbe  application  for  rehearing,  the 
court  is  not  convinced  that  error  alTects  those 
conclusions.  No  reference  to  the  register  to 
state  tbe  account.  If  found  to  be  complain- 
ant's (appellee's)  due,  was  prayed  in  the  bilL 
Whether  a  reference  to  tbe  register  to  state  an 
account  shall  be  ordered  is  a  matter  submitted 
to  tbe  discretion  of  the  court.  Such  has  long 
been  the  settled  practice  in  this  jurisdiction. 
An  abuse  of  this  discretion  is  not  shown  in 
the  present  instance.  Parties  to  causes  must 
be  held  to  know  of  the  existence  of  this 
discretion,  and  of  tbe  power  of  tbe  court 
without  ordering  a  reference,  to  itself  state 
an  account.  The  omission  of  a  party,  who 
joins  in  the  submission  of  a  cause  for  final 
decree  for  an  accounting,  to  take  and  note 
testimony  in  support  of  his  view  of  the  state 
of  the  account  or  its  items  will  not  suffice  to 
Impute  error  to  tbe  court  tbat  itself,  on  a 
submission  for  final  decree,  assumed,  as  it 
may  do,  to  state  the  account  between  tbe 
parties.  To  impute  error  in  such  drcnrn- 
stances  would  necessarily  require  the  affirma- 
tion that  the  court  abused  the  discretion  with 
which  it  is  vested  to  itself  state  the  account 

Rehearing  denied. 

ANDERSON,  O.  J.,  and  McGLBI^LAN. 
SOMBBYIIiUD,  and  THOMAS,  JJ.,  concur. 
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(Ala. 


(2M  Ala.  248) 

SOVEREIGN  CAMP,  W.  O.  W,  V.  HOEHN. 
(r  DIv.  946.) 

'  {Snpreme  Ooart  of  Alabama.     April  8,  1920. 
Rehearing  Denied  May  20,  1920.) 

1.  Insuranoe  €=s>825(l)  —  Dependeaoy  mixed 
question  of  law  and  faot. 

Under  the  reqnirements  of  Gen.  Acts  1911, 
p.  700,  a*  to  relationship  or  dependency  of 
beneficiary  of  a  benefit  certificate,  dependency 
is  nsnally  a  mixed  question  of  law  and  fact,  to 
be  determined  by  the  jary  under  proper  in- 
structions from  th«  trial  Jndge. 

2.  Insuranoe  4=9770— "Dependency"  deflnetf. 

Under  the  requirements  as  to  dependency  of 
a  beneficiary  of  a  benefit  certificate  under  Oen. 
Acts  1911,  p.  700,  the  beneficiary  must  be  de- 
pendent on  the  member  in  a  material  detpree 
for  support  or  maintenance  or  assistance,  and 
the  member's  obligation  must  rest  on  some 
moral  or  legal  or  equitable  ground,  and  not  on 
the  purely  voluntary  or  charitable  impulse  or 
disposition  of  the  member. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Xirst  and  Second  Series,  Depend- 
ency.] 

8.  Insuranoe  «=>770— Depandenoy   must  exist 
at  time  of  benelleiary's  nomination  and  mem- 
ber's death. 
Under  the  requirements  as  to  dependency  of 
a  beneficiary  of  a  benefit  certificate  nnder  Oen. 
Acts  1911,  p.  700,  the  beneficiary  must  be  a 
dependent  both  at  the  time  of  his  nomination 
*nd  also  at  the  time  of  the  member's  death,  so 
that  neither  past  independence,  nor  potential 
future  indep'endence  is  material. 

4.  Insuranoe  «=982S( I )— Whether  beneflolary 
was  dependent  held  for  Jury. 

Whether  trained  nurse,  able  to  earn  her 
own  living,  who  had  nursed  member's  wife  un- 
til sne  died,  was  dependent  on  member  of  a 
beneficial  society  when  nominated  by  him  as 
beneficiary  of  his  benefit  certificate  and  also  at 
the  time  of  his  death,  held  for  the  jury;  her 
status  of  partial  dependence  not  having  been 
changed,  as  a  matter  of  law,  by  the  fact  that 
for  80  days  prior  to  his  death  he  furnished  her 
nothing  of  value  and  that  she  earned  a  email 
amount  by  one  professional  service. 

5.  Insuranee  «=>8l8(l)-^/*rtMoate  admissible 
in  action  thtreon. 

In  action  on  benefit  certificate,  it  was  com- 
petent for  plaintiff  to  introduce  in  evidence  the 
original  certificate  with  the  member's  indorse- 
ment nominating  plaintifF  as  the  substituted 
beneficiary,  and  also  the  new  certificate  show- 
ing that  substitution,  for,  while  the  recital  that 
plaintiff  was  dependent  on  the  member  was  not 
binding  on  defendant,  her  nomination  as  such 
was  in  issae  and  was  properly  provable  by  the 
certificates. 

6.  Evidence  «=>47i  (2)— Statement  as  to  mem- 
bership in  household  not  objectionable  as  oon- 
eluslon. 

In  action  on  a  benefit  certificate,  plaintiff 
beneficiary's  dependency  being  in  issue,  state- 
ment of  a  witness  for  plaintiff  that  plaintiff  was 


a  member  of  insured's  household,  to  the  ex- 
tent that  she  slept  and  boarded  there,  was  not 
objectionable  as  being  the  witness*  condnsion. 

7.  Evidence  «=»I2I(I)— As  to  f am ll|ar  terms  of 
address  of  lasvred  by  boaefMary  part  af  res 
gestm. 

In  tLctioo.  on  benefit  certificate,  plaintiff 
beneficiary's  dependency  being  in  issue,  plain- 
tiff was  properly  allowed  to  state  that  she  ad- 
dressed the  member  and  his  wife  as  unde  and 
aunt,  and  that  they  called  her  by  her  first  name; 
it  being  a  part  of  the  res  gests. 

8.  Appeal  and  error  «=»I050(2)--Admlsslra  of 
Immaterial  evidence  held  not  projudioial. 

In  action  on  benefit  certificate,  plaintiff  ben- 
eficiary's dependency  being  in  issue,  the  admis- 
sion of  evidence  that  plaintiff  benefieiary  had 
14  years  ago  nursed  a  niece  of  insured  in  his 
home,  if  erroneous,  as  being  but  slightly  ma- 
terial, held  not  prejudidaL 

9.  Insurance  «=»8I8(I)  —  Conversation  with 
member  admissible  on  Issue  of  dependen<^. 

In  action  on  benefit  certificate,  plaintiff 
benefidary's  dependency  being  in  issue,  a  con- 
versation between  her  and  the  member,  when 
she  first  arrived  at  his  home,  was  relevant  to 
show  the  status  of  plaintiff  as  then  iniUated. 

10.  Insurance  «=38I8(I)  —  Whether  member 
had  any  blood  relations  living  held  Immaterial. 

In  such  action,  whether  the  member  had 
any  blood  relations  living  at  the  time  plaintiff 
benefidary  first  arrived  at  his  home  was  not 
relevant  to  the  issue  of  her  dependency,  bo 
that  plaintiiTs  statement  that  he  did  not  Imow 
of  any  should  have  been  exdnded. 

1 1.  Appeal  and  error  «s>1050(2)— Camnlative 
evidence  on  Immaterial  point  not  pre]udlcial. 

Where  statement  as  to  a  matter  of  trifiing 
importance  was,  through  another  witness,  al- 
ready before  the  jury  without  objection  by  ap- 
pellant, its  cumulative  admi88i<ni  waa  not  prej- 
udicial. 

12.  Appeal  and  error  «=»I058(2)— Exelusioa 
of  qaestlon  to  witness  not  prejudicial  In  view 
of  other  testimoay. 

In  action  on  benefit  certificate,  plaiatilf 
benefidary's  dependency  being  in  issue,  where  it 
fuUy  appeared  without  dispute  from  other  tes- 
timony of  plaintiff,  who  was  a  trained  nurse, 
that  her  services  to  the  member  and  his  wife 
were  gratuitous,  and  that  fact  dearly  strength- 
ened her  case,  no  prejudice  could  have  resulted 
from  the  exclusion  of  defendant's  question  to 
her,  "So  whatever  you  did  there  was  gratuitous 
on  your  part,  not  expected  to  be  paid  for?" 

13.  Insurance  «s»8 18(1)— Plaintiff  beaefloiary's 
religions  afllllatlon  immaterial. 

In  action  on  benefit  certificate,  defendant's 
question  to  plaintiff  intended  to  discover  her 
religious  affiliation,  and,  specifically,  that  she 
was  a  member  of  the  Catholic  Church,  was 
properly  exdnded  as  irrelevant. 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
t7;   Dan  A.  Greene,  Judge. 

Action  by  Lena  Hoehn  against  the  Sover- 
eign Camp  of  Woodmen  of  the  World  upon 
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(» 
a  benefit  certiflcate  Issued  npon  the  life  of 
William  Herrlck,  In  wlilcb  she  waa  named 
beneficiary.  Judgment  for  plalntUT,  and  de- 
fendant appeals.    Affinned. 

O.  H.  RoQuemore,  of  Montgomery,  for  ap- 
pellant. 

Beddow  &  Oberdorfer,  of  Birmingham,  for 
appellee. 

BOMBBVIIiLB,  J.  In  general  conformity 
with  section  6  of  the  Act  of  April  24,  1911 
(Gen.  Acts  1911,  p.  700),  defendant's  consti- 
tution provides  that  death  benefits  are  pay- 
able to  the  perscn  named  by  a  member  In  the 
certificate  as  his  beneficiary,  "which  benefi- 
ciary shall  be  his  wife,  children,  adopted 
children,  parents,  brothers  and  sisters  or  oth- 
er blood  relatives,  or  to  persons  dependent 
upon  the  member."  Plaintiff  was  not  relat- 
ed to  the  deceased  member  by  blood  or  mar- 
riage, or  by  adoption,  and  her  right  to  re- 
cover the  benefit  In  question  depended  upon 
her  status  of  dependency  upon  the  deceased. 

[1-3]  This  is  usually  a  mixed  question  of 
law  and  fact,  to  be  determined  by  the  Jury 
under  proper  Instructions  from  the  trial 
judge.  "The  law  does  not  undertake  to  pre- 
scribe just  what  degree  of  dependence  Is  nec- 
essary. The  test  In  each  case  should  be  good 
faith,  purity  of  purpose,  material  dependence, 
and  material  support"  14  R.  0.  !>.  1386, 
t  653.  An  excellent  statement  of  governing 
principles  has  been  made  by  the  Supreme 
Judicial  Ciourt  of  Massachusetts  as  follows: 

"Trivial  or  casual,  or  perhaps  wholly  charita- 
ble, assistance  woidd  not  create  the  relation- 
ship of  dependency,  within  the  meaning  of  the 
by-laws.  Something  more  is  undoubtedly  ie- 
quired.  The  beneficiary  must  be  dependent  up- 
on the  member  in  a  material  degree  for  sup- 
port, or  maintenance,  or  assistance,  and  the 
obligation  on  the  part  of  the  member  to  fur- 
nish it  must,  it  would  seem,  rest  upon  some 
moral  or  legal  or  equitable  grounds,  and  not  up- 
on the  purely  voluntary  or  charitable  impulses 
or  disposition  of  the  member."  McCarthy  ▼. 
Supreme  Lodge,  etc.,  153  Mass.  314,  26  N.  B. 
866,  11  L.  B.  A.  144,  26  Am.  St.  Rep.  637. 

This  definition  of  a  dependent  was  quoted 
with  approval  in  our  own  case  of  Morey  v. 
Monk,  145  Ala.  301,  40  South.  411,  and  seems 
to  be  the  accepted  law.  Caldwell  t.  Grand 
Lodge,  etc.,  148  Cal.  195,  82  Pac.  781,  2  L. 
R.  A.  (N.  S.)  653,  and  note,  113  Am.  St. 
Rep.  219,  7  Ana  Cas.  356,  and  note;  Sov- 
ereign Camp,  etc.,  t.  Noel,  34  Okl.  596,  126 
Pac.  787,  41  L.  R.  A.  (M.  S.)  648;  14  R.  O.  L. 
1385,  I  553.  Of  course  the  beneficiary  must 
be  a  dependent,  In  this  legal  sense,  both  at 
the  time  of  his  nomination  and  also  at  the 
time  of  the  member's  death.  So  neither  past 
Independence,  nor  potential  future  independ- 
ence, can  affect  the  Inquiry. 

[4]  The  evidence  In  this  case  showed  that 
plaintiff's  father  waa  dead,  and  that  her 
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mother  was  aged  and  dependent  herself,  and 
that  plaintiff  was  unmarried  and  had  no 
means  of  support  except  her  own  labor,  her 
occupation,  casually  or  regularly  pursued,  be- 
ing that  of  a  trained  nurse;  that,  at  the 
deceased  member's  request,  she  left  an  em- 
ployment at  Cullman  and  went  to  his  home 
to  nurse  his  wife,  then  old  and  seriously  ill; 
that  she  was  a  friend  of  himself  and  wife, 
of  long  standing  and  great  intimacy,  and 
that  she  went  to  them  without  promise  of 
compensation,  and  never  exacted  or  received 
any;  that  upon  her  arrival  on  December 
23,  1917,  the  member,  Mr.  Herrlck,  told  her, 
if  she  would  look  after  her  "Aunt"  Belle 
as  long  as  she  lived,  she  (plaintiff)  would 
never  want  as  long  as  he  lived;  that  plain- 
tiff remained  In  their  home,  living  at  their 
table,  untU  the  wife's  death  on  April  1, 
1918,  and  thereafter  remained  and  looked 
after  Mr.  Herrlck  until  May  1st ;  that  during 
May  she  had  some  employment  and  earned 
$15,  and  was  not  then  doing  anything  for 
Mr.  Herrlck,  who  had  broken  up  housekeep- 
ing and  taken  a  room  in  another  house,  ex- 
cept that  she  would  go  to  his  room  occasion- 
ally and  mend  his  clothes  and  put  them  In 
order,  which  she  did  on  the  evening  of  bis 
death,  June  1st;  and  that  during  May  Mr. 
Herrlck  did  not  furnish  her  any  board,  cloth- 
ing, or  money  for  her  support  The  evidence 
shows  also  that,  prior  to  her  entry  into  Mr. 
Herrlck's  home,  plaintiff  was  earning  an  In- 
dependent living,  and  that  she  luid  the  capac- 
ity. If  exerted,  to  do  so  at  the  time  of  his 
deatti,  and  that  she  was  nominated  as  ben- 
eficiary on  or  about  April  1st,  the  day  oi 
Mrs.  Herrlck's  death. 

Under  the  circumstances  shown  It  was 
very  clearly  a  question  of  fact  for  the  jury 
to  determine  whether  plaintiff  became  a  de- 
pendent upon  Mr.  Herrlck  in  the  legal  sense 
of  the  word,  and.  If  so,  whether  that  status 
stQl  existed  at  the  time  of  his  death  on 
Jtme  1st.  Certainly  we  cannot  afiBrm  as  a 
matter  of  law  that  the  legal  and  moral  obli- 
gation apparently  assumed  by  him  to  aid 
her  during  his  lifetime  was  abandoned  or 
discontinued,  and  the  status  of  partial  de- 
pendency (Ranged,  by  the  mere  circumstance 
that  for  30  days  he  had  furnished  her  noth- 
ing of  value,  and  she  had  earned  a  small 
amount  by  on%  professional  service.  We 
hold,  therefore,  that  the  general  affirmative 
charge  was  properly  refused  to  defendant 

[f]  It  was  ccHupetent  for  plaintiff,  as  the 
several  counts  of  the  complaint  were  framed, 
to  introduce  In  evidence  the  original  certifl- 
cate with  the  member's  Indorsement  nomi- 
nating plaintiff  as  the  substituted  benefldair, 
and  also  the  new  certificate  showing  that 
substitution.  Of  course,  the  recital  that 
plaintiff  was  a  dependent  upon  the  member 
was  not  binding  upon  defendant;  but  her 
nomination  as  such  was  one  of  the  facts  In 
issue,  and  was  properly  provable  by  the  car- 
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tlflcatea.  So  far  as  count  A  Is  concerned, 
there  can  be  no  serious  contention  of  a  va- 
riance between  the  certificate  sued  on  and 
the  certificate  offered  In  evidence.. 

[(]  The  statement  of  a  witness  for  plain- 
tiff that  she  was  a  member  of  Mr.  Herrlck's 
hoQsehold,  to  the  extent  that  she  slept  and 
boarded  there,  was  not  objectionable  as  be- 
ing a  conclusion  of  the  witness. 

(7]  As  bearing  npon  plaintiff's  status  in 
the  honsehold,  plaintiff  was  properly  al- 
lowed to  state  that  she  addressed  the  Her- 
ricks  as  nncle  and  aunt,  and  that  they  called 
her  "Lena."  It  was  a  part  of  the  res  gestse, 
and  admissible  for  what  it  was  worth,  In 
connection  with  the  other  evidence. 

[I]  The  fact  that  plaintiff  had  14  years  ago 
nnrsed  a  niece  of  the  Herrlcks  in  their  home 
was  bat  very  slightly  material  to.  any  issue 
In  the  gaae;  but<  U  its  admission  was  er- 
roneous, it  was  of  too  little  consequence  to 
Justify  a  reversal  of  the  Judgment  The  tme 
issue  was  clearly  submitted  to  the  jury,  and 
prejudice  could  hardly  have  resulted  from 
their  knowledge  of  so  trifling  a  drcumstaace. 

[9]  The  conversation  between  plaintiff  and 
Ur.  Berrlck,  when  she  first  arrived  at  his 
home,  was  relevant  to  show  the  status  of 
plaintiff  as  then  initiated,  and  was  properly 
admitted. 

[10,11]  Whether  or  not  Mr.  Herrlck  had 
any  blood  relations  living  at  that  time  was 
not  relevant  to  the  issue.  Hence  plaintiff's 
statement  that  he  told  her  that  he  did  not 
know  of  any  should  have  been  excluded. 
However,  the  matter  was  of  trifling  impor- 
tance, in  whatever  aspect  the  Jury  may  have 
considered  It,  and,  through  the  witness  Pow- 
ers, the  same  statement  was  already  before 
the  jury  without  objection  from  defendant. 
Its  cumulative  admission  cannot  therefore 
be  treated  as  prejudicial. 

[12]  Since  it  fully  appeared  without  dis- 
pute, from  other  testimony  of  plaintiff,  that 
her  services  to  the  Herrlcks  were  gratuitous, 
and  that  fact  clearly  strengthened  her  case, 
no  prejudice  could  have  resulted  from  the 
exclusion  of  defendant's  Question  to  her: 

"So  whatever  yon  did  there  was  gratuitous  on 
your  part,  not  expected  to  be  paid  for?" 

[13]  Defendant's  question^ to  plaintiff,  in- 
tended to  discover  her  religious  afflllatlon, 
and,  specifically,  that  she  was  a  member  of 
the  Catholic  Churdi,  was  properly  excluded, 
because  of  its  obvious  Irrelevance. 

We  have  given  due  consideration  to  all  of 
the  assignments  of  error  argued  by  counsel, 
and  find  nothing  to  Justify  a  reversal  of  the 
Judgment. 

Aflirmed. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
THOMAS,  JJ.,  concur. 


(^Ala.BQ 
STATE  ex  rtl.  DENSON  V.  MILLER,  PrMl- 
deat  of  Jary  Comnistloa  of  Shelby  Coia^, 
et  al.    (7  Div.  76.) 

( Supreme  Court  of  Alabama.    May  13,  1920.) 

1.  Mandamus  «S329>-Clrcalt  coart  has  Juris- 
diction to  order  purged  and  reflllad  Jury  box 
llleaally  iMokad. 

Where  the  jury  box  of  a  connty  was  unlaw- 
fully emptied  of  names  of  qualified  talesmen 
who  were  unprejudiced  in  the  particular  case, 
and  Qlegall;  and  fraudulently  refilled  with  the 
names  of  talesmen  who  were  prejudiced,  it  is 
within  the  jurisdiction  and  duty  of  circuit  court 
to  order  the  box  purged  and  refilled  according 
to  law. 

2.  Mandamus  «s9l54(8)  —  Special  prayer  far 
rsllef  aufficlant  to  cover  relief  by  quashal  of 
Jury  box  as  packed. 

Special  prayer  of  petition  for  mandamus  to 
the  jury  commissioners  of  tbe  county  to  re- 
quire tbem  to  fill  the  jury  box  as  required  by 
statute  on  account  of  it  having  been  emptied 
of  names  of  qnaHfled  unprejudiced  talesmen 
and  having  been  packed  'trith  names  of  those 
prejudiced,  in  conjunction  with  the  general 
prayer  for  relief,  held  ample  to  cover  neces- 
sary relief  by  quaabal  of  the  entire  box  as 
constituted. 

3.  Mandamus  ^=>3( I)— Separata  challenges  to 
veniremen  inadequate  relief  for  packing  of 
jury  box. 

Where  names  ot  qualified  unprejudiced 
talesmen  were  unlawfully  emptied  from  tbe 
jury  box,  which  was  filled  with  the  names  of 
talesmen  prejudiced  against  a  party  to  a  cause, 
the  remedy  of  such  party,  by  challenging  the 
veniremen  for  cause  when  severally  presented 
for  service  on  the  jury  panel,  is  inadequate,  and 
authorizes  him  to  seek  mandamus  to  compel 
the  jury  commissioners  to  quash  the  entire  box. 

4.  Mandamus  ®=329— Disoretion  of  commlssioa 
in  seiecrtlon  of  veniremen  cannot  be  eontrel- 
led. 

The  discretion  of  the  Jury  commission,  in 
the  selection  of  names  for  tbe  jury  roll  and 
jury  box,  when  fairly  and  independently  ex- 
ercised, cannot  be  controlled  or  nullified. 

5.  Jury  «=»64— Powers  of  commissioners  In  se- 
lecting names  for  roll  aad  box  exhausted  un- 
til depletion  of  list 

When  tbe  jury  commission  has  acted  in  se- 
lecting names  for  the  jury  roll  and  box,  their 
discretion  and  powers  are  exhausted,  and  can- 
not again  be  exercised  until  the  depletion  spec- 
ified in  Jury  Law,  f  12,  governing  the  matter, 
has  called  such  discretion  and  powers  again 
into  activity. 

6.  Mandamus  «=»3  (8)— Provision  for  destno- 
tion  of  names  in  Jury  box  on  order  of  Judge 
does  not  preclude  relief. 

Code  1907,  t  7243,  anthoriaing  the  Judge 
of  the  circuit  court  in  Any  county  to  order  de- 
struction of  the  names  in  the  jury  box  illegally 
or  irregularly  filled,  does  not  prednde  the  re- 
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sort  bj  asj-  person  having  a  proper  interest  to 
independent  mandatory  proceeding  to  reacli  tlie 
same  result. 

Appeal  from  Circuit  Court,  Shelby  Connty; 
E.  J.  Garrison,  Judge. 

Petition  by  the  State  of  Alabama,  on  the 
relation  of  W.  A.  Denson,  for  writ  of  manda- 
mus directed  to  Frank  Miller,  as  president 
of  the  jury  commission  of  Shelby  county,  and 
others,  to  require  the  commission  to  fill  the 
Jury  box  as  required  by  statute.  From  de- 
cree denying  relief  and  dismissing  the  peti- 
tion, relator  appeals.  Reversed,  rendered, 
and  remanded. 

See,  also,  86  SonOi.  700. 

The  petition  is  filed  by  Denson  as  relator 
and  as  Intervening  for  the  plalntlfl  in  a 
cause  pending  in  the  circuit  court  of  Shelby 
county  for  damages  for  personal  injury  in  a 
case  styled  Perkins,  Administrator,  v.  the 
Alabama  Fuel  &  Iron  Company.  Concisely 
stated,  the  petitions  present  the  following 
grounds  for  the  Issuance  of  the  writ: 

(1)  .Tost  before  the  present  jory  box  was 
filled  the  box  contained  1,400  names  of  persons 
qualified  for  jury  duty,  which  were  illegally  and 
without  just  cause  thrown  out  by  respondents 

II  order  to  perpetrate  a  fraud  upon  relator  and 
other  plaintiffs  who  have  damage  suits  pending 
in  the  Shelby  circuit  court. 

(2)  Respondents  then,  pursuant  'to  that  pur- 
pose, placed  in  the  jury  box  only  600  names  for 
Jnry  service  and  excluded  therefrom  the  names 
of  from  1,800  to  2,400  others,  who  were  in  ev- 
ery way  qualified  therefor. 

(S)  The  600  names  thus  placed  in  the  Jnry 
box  are  the  names  of  persons  who  are  preju- 
diced against  recoveries  by  plaintiffs  in  damage 
suits,  and  especially  against  recovery  by  rela- 
tor in  the  suit  of  J.  W.  Perkins,  as  Adminis- 
trator, y'.  Alabama  Fuel  &  Iron  Company,  now 
pending,  and  wherein  relator  has  intervened. 
They  are  prejudiced  to  such  a  degree  as  to 
render  them  unfit  to  sit  as  fair  and  impartial 
jurors  in  said  cause.  They  were  known  by  re- 
spondents to  be  thus  prejadiced  and  they  were 
chosen  and  their  names  placed  in  the  jury  box 
solely  because  of  that  fact  and  to  secure  an 
unrighteous  and  unjust  verdict  for  the  defend- 
ant, and  were  selected  under  the  influence  of 
and  in  connivance  with  persons  adversely  in- 
terested to  relator  and  other  such  plaldtiffs  in 
causes  pending. 

(4)  As  such  jury  commissioners  respondents 
have  refused  to  place  any  other  names  in  said 
jury  box  of  600  names  until  those  names  are 
exhausted,  and  it  is  impossible  for  relator  to 
obtain  a  fair  and  impartial  jury  for  the  trial  of 
said  cause. 

There  is  a  special  and  general  prayer  for 
relief. 

Riddle  &  Ellis,  of  Columbiana,  and  W.  A. 
Denson,  of  Birmingham,  for  appellant. 

Leeper,  Haynes  &  Wallace, -of  Columbiana, 
and  Percy,  Benners  &  Burr,  of  Birmingham, 
for  appellees. 
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SOMBRVILUB,  J.  [1]  If  the  material 
allegations  of  the  petition  are  tme,  the  Jury 
box  of  Shelby  county  was  unlawfully  emp- 
tied and  illegaUy  and  fraudulently  refilled, 
and  it  is  within  the  Jurisdiction,  aa  it  is  with* 
In  the  duty,  of  the  circuit  court  of  the  county 
to  condemn  that  illegality  and  fraud  by  or- 
dering the  box  to  be  fully  purged  of  its  con- 
tents and  refilled  according  to  law.  Jury 
Commission  of  Morgan  County  v.  State  ex 
rel.  Atty.  Gen.,  178  Ala.  412,  69  South.  594. 

[2]  We  preeume  that  the  learned  trial 
Judee  denied  the  writ  in  this  case  because  he 
conceived  that  the  special  relief  prayed  for, 
vis.,  the  filling  of  the  box  accor^ng  to  law, 
contemplated  the  mere  addition  of  other 
names  to  those  already  in  the  box,  and  was 
not  broad  enough  to  cover  the  radical  relief 
which  alone  would  be  appropriate,  viz.,  the 
quashal  of  the  entire  box  as  now  constituted. 
We  think,  however,  that  the  special  prayer, 
in  conjunction  with  the  general  prayer,  is 
ample  for  all  purposes. 

[3]  It  may  be  also  that  relief  was  denied 
on  the  theory  that  relator  has  an  adequate 
remedy  without  resorting  to  tlds  writ,  aa  by 
challenging  the  veniremen  for  cause,  when 
they  are  severally  presented  for  service  on 
the  Jnry  panel  on  the  trial  of  his  case.  It 
Is  clear,  however,  that  that  procedure  would 
be  wholly  Inadequate  for  the  purposes  In 
hand. 

"The  'other  remedy,'  the  existence  of  which 
will  oust,  or,  rather,  prevent  the  invocation  of, 
jurisdiction  by  mandamus,  must  be  equally  con- 
venient, beneficial  and  effective  as  mandamus. 
•  •  •  It  must  be  a  remedy  which  will  place 
the  relator  in  statu  quo;  that  is,  in  the  same 
position  he  would  have  been  had  the  duty  been 
performed.  •  •  •  Indeed,  it  must  be  more 
than  this.  It  must  be  a  remedy  which  itself 
enforces  in  some  way  the  performance  of  the 
particular  duty,  and  not  merely  a  remedy  which 
in  the  end  saves  the  party  to  whom  the  duty 
is  owed  unharmed  by  its  nonperformance." 
Brickman  v.  WUson,  123  Ala.  269,  279,  26 
South.  482,  487  (46  li.  R.  A.  772). 

[4,6]  We,  of  cburse,  do  not  mean  to  say 
that  the  discretion  of  the  Jury  commission  In 
the  selection  of  names  for  the  Jury  roll  and 
Jury  box,  when  fairly  and  Independently  ex- 
ercised, can  be  controlled,  or  nullified,  for 
▼ery  clearly  it  cannot  Bnt  it  is  settled  by 
our  decisions  that,  when  the  commission  has 
acted,  their  discretion  and  powers  are  ex- 
hausted, and  cannot  be  exercised  again  until 
the  depletion  specified  in  section  12  of  the 
act  (Laws  1909,  p.  309)  has  called  that  dis- 
cretion and  those  powers  again  into  activity. 
The  subject  Is  fully  discussed  in  Jury  Com- 
mission V.  State  ex  reL  Atty.  Gen.,  178  Ala. 
412,  59  South.  594. 

We  do  not  overlook  section  7243  of  the 
Code  of  1907,  which  provides  that — 

"Whenever  in  the  opinion  of  the  presiding^ 
judge  of  the  circuit,  city,  or  criminal  court  in 
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any  count?  the  Jnry  of  such  county  has  for  any 
reason  become  Dlegal  or  irregular,  he  may  enter 
an  order  on  the  minutes  of  the  court  in  term 
time,  declaring  the  jnry  box  of  the  county  illegal 
and  irregular  and  requiring  the  jury  commis- 
sioners of  the  county  to  assemble  on  a  day  and 
place,  to  be  named  in  the  order,  to  destroy  the 
names  which  may  be  in  the  box,  and  refill  the 
box  in  the  manner  required  by  law,"  etc. 

[(]  While  this  antborlzes  action  by  the 
Jadge  Ttpon  his  own  opinion  and  Initiative, 
and  validates  his  action  In  the  premises,  it 
does  not  preclude  the  resort  by  any  person 
having  a  proper  Interest  to  an  Independent 
mandatory  proceeding  to  bring  about  the 
same  result. 

We  think  that  the  writ  should  Issue  as 
prayed,  returnable  to  the  circuit  court  of 
Shelby  county  within  15  days  from  the  date 
of  Its  service  upon  respondents.  It  is  so 
ordered. 

Reversed,  rendered,  and  remanded. 

ANDERSON,  0.  J.,  and  iicChELLAH  and 
THOMAS,  JX,  concur. 


(2M  Ala.  2M) 

STATE  ex  rai.  DENSON  at  al.  v.  MILLER, 

President  of  Jury  Commission  of  Shelby 

County.     (7  DIv.  77.) 

(Supreme  Court  of  Alabama.    May  IS,  1920.) 

1.  Reoords  «=3l4— Jnry  roll  not  a  puUlo  record 
to  be  exposed  to  Inspeotlon. 

In  view  of  the  former  jury  law  (Code  1907, 
I  7239)  and  public  policy,  under  Jury  Law,  | 
10,  the  jury  roll  is  not  a  public  record  to  be 
exposed  to  inspection  by  the  general  public, 
or  those  interested  in  the  personnel  of  future 
juries  by  reason  of  their  interest  in  pending 
or  anticipated  litigation,  but  the  r<^  Is  to  be 
kept  privately  by  the  president  of  the  jury 
commission  in  a  courthouse  safe  or  vault. 

2.  Mandamus  9=s>82— Ciroalt  Judge  may  require 
production  of  Jnry  roll  for  use  as  evidence. 

In  the  exercise  of  a'  sound  judicial  discre- 
tion, the  circuit  judge  may  require  the  pro- 
duction of  the  jury  roll  to  be  used  as  evidence 
in  any  proceeding  wherein  it  is  relevant  to  the 
Issues  before  the  court  and  in  which  its  in- 
spection and  use  under  the  court's  eye  are  com- 
patible with  the  public  welfare. 

3.  Mandamus  «=3|2— OfRoe  of  writ  to  eoerca 
perfermanoo  of  tingle  not*  and  not  of  a  se- 
ries. 

The  ordinary  office  of  mandamus  is  to  coerce 
the  performance  of  single  acts  of  specific  and 
imperative  duty,  not  the  performance  of  a  se- 
ries of  continuous  acts  over  which  the  court 
cannot  furnish  superintendence. 

4.  Mandamus  «s»l5l  (2)— Petition  to  oompel 
president  of  Jury  oomffllsslon  to  fill  Jury  box 
demurrable  for  nonjoinder  of  other  commis- 
sioners. 

Petition  for  mandamus  against  the  presi- 
dent of  jury  commission  of  county  to  compel  re- 


filling of  alleged  packed  Jury  box  in  a  lawful 
way  is  demurrable  for  nonjoinder  of  the  other 
members  of  the  commission  as  partie*  reqMind- 
ent. 

Appeal  from  Circuit  Court,  Shelby  County; 
E.  J.  Garrison,  Judge. 

Petition  of  the  State  of  Alabama,  on  the  re- 
lation of  W.  A.  Denson  and  others,  for  alter- 
native writ  of  mandamus  directed  to  Frank 
Miller,  as  president  of  the  Jury  commissicHi 
of  Shelby  county,  commanding  him'  to  bring 
Into  court  the  jury  roll  of  the  county  and  to 
keep  it  so  that  it  may  be  open  to  the  Inspec- 
tion of  petitioners  and  other  t)ersons  Interest- 
ed, in  order  that  they  may  inspect  it  at  sea- 
sonable times  and  places  and  gain  Informa- 
tion In  reference  to  the  status  of  the  jury 
system  of  the  county,  or  to  show  cause  why 
he  should  not  be  compelled  to  do  so.  From 
decree  sustaining  demurrers  to  the  petltloa, 
relators  appeal.    Affirmed. 

See,  also,  86  South.  688. 

In  one  aspect  the  petition  sets  up  substan- 
tially the  same  facts  in  the  case  of  State  ex 
rel.  W.  A.  Denson  v.  Frank  Miller  et  aL,  85 
South.  698,  and  seeks,  as  in  that  case,  the 
refilling  of  the  jury  box.  Petitioners  show 
that  they,  or  the  law  firms  with  which  they 
are  associated,  are  representing  plaintiffs  in 
a  number  of  suits  for  damages  for  persona) 
Injuries  now  pending  In  the  circuit  court  of 
Shelby  county;  that  when  the  jury  commis 
slon  emptied  the  jury  box  of  l,400-iiame8  re- 
maining therein  and  filled  It  with  about  OOO 
names,  they  pr^ared  a  juiy  roll  which  is 
now  In  the  possession  of  respondent,  MDler, 
who  has  refused  upon  petltluner^  request  to 
allow  said  roll  to  be  seen  by  them,  although 
they  stated  to  him  that  they  demanded  per- 
mission to  Inspect  it  as  the  representatives  of 
citizens  and  clients  interested  in  said  pend- 
ing suit,  respondent  denying  that  the  said 
jnry  roll  was  a  public  record  or  that  any 
citizen  had  the  right  to  inspect  it.  Respond- 
ent demurred  to  the  petition  on  numerous 
grounds,  among  others,  that  no  duty  rested 
upon  respondent  to  permit  such  Inspection  of 
the  jnry  roll ;  that  It  is  against  public  voWej 
to  open  it  to  public  inspection;  and  that  in 
any  event  the  other  two  members  of  the  jnry 
commission  were  necessary  parties  to  the  peti- 
tion. 

W.  A.  Denson,  of  Birmingham,  and  Riddle 
&  Ellis,  of  Columbiana,  for  appellants. 

Leeper,  Haynes  &  Wallace,  of  Columbiana, 
and  Percy,  Bennera  &  Burr,  of  Birmingham, 
for  appellee; 

SOMERVILLE,  J.  As  a  preliminary  to  tlw 
filling  of  jury  boxes  under  the  Jury  Law  of 
1909  (Acts  1909,  p.  305),  section  10  of  the  law 
requires  that  the  jury  commission  "shall 
make  in  a  well-bound  book  a  roll  of  every 
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male  dtlzen  llTlng  in  the  county,  wbo  possess- 
es tbe  qnallflcations  herein  prescribed."  The 
names  on  this  roU  are  required  to  be  written 
separately  on  white  cards,  which  are  placed 
tn  a  metal  Jury  box,  provided  with  a  lock  and 
two  keys,  one  kept  by  tbe  president  of  tbe 
commission  and  the  other  by  a  Ju4ge  of  a 
court  of  record  Iiavlng  juries.  The  box  must 
be  kept  in  tbe  vault  or  safe  of  tbe  probate 
Judge,  or,  if  he  has  none,  in  any  other  safe 
or  vault  in  the  courthouse. 

No  provision  is  made  for  tbe  custody  or 
safe-keeping  of  tbe  jury  roll,  and  there  is 
nothing  in  the  act  Itself  which  either  per- 
mits or  forbids  tbe  Inspection  of  the  roll  by 
the  general  public,  or  by  persons  who  are  in- 
terested in  litigation,  present  or  prospective, 
which  may  be  tbe  subject  of  jury  trial. 

Under  the  former  Jury  Law  (Code  lOOT,  | 
7239),  tbe  commission  was  required  to  pre- 
I>are  a  list  of  tbe  names  of  persons  selected 
for  jury  service,  and  to  file  a  certified  copy 
of  this  list,  in  a  sealed  envelope,  in  the  ofiSce 
of  tbe  probate  judge,  and  that  officer  was  re- 
quired to  "keep  such  list  securely  and  not 
allow  tbe  seal  of  tbe  envelope  to  be  broken, 
or  such  list  to  be  inspected  by  any  one,  save 
the  jury  commissioners,  unless  under  an  or- 
der of  the  judge  of  the  drcult,  dty,  or  crimi- 
nal court  of  the  county." 

[1]  Though  this  statute  has  been  repealed 
by  tbe  act  of  1909,  It  is  useful  to  show  the 
legislative  policy  then  existent  of  preserving 
ln\'iolate  the  secrecy  of  the  jury  roll  by  forbid- 
ding its  examination,  in  copy,  by  any  person 
other  than  a  member  of  tbe  jury  commission, 
except  under  a  formal  judicial  order.  It  seems 
clear  that  under  the  present  Jury  Law  the 
custody  and  control  of  tbe  book  containing  tlie 
Jury  roll  is  left  wltb  the  Jury  commission.  The 
very  nature  of  tbe  roll,  its  destined  use,  and 
its  intimate  relation  to  tbe  Jury  box  itself, 
would  seem  to  leave  no  doubt  of  tbe  conclu-' 
sion  that  it  is  in  no  sense  a  public  record  in- 
tended to  be  exposed,  or  which  can,  consist- 
ently with  sound  poUcy  and  the  procurement 
of  untainted  juries,  be  exposed  to  Inspec- 
tion, either  by  tbe  general  public  or  by  those 
wbo  are  Interested  in  the  personnel  of  future 
juries  by  reason  of  their  Interest  in  pending 
or  anticipated  litigation.  To  know  tbe  names 
upon  tbe  Jury  roll  Is  to  know  the  names  with- 
in tbe  Jury  t>ox,  and  that  such  knowledge.  In 
tbe  hands  of  interested  and  unscrupulous 
persons,  may  result  in  serious  evils  in  tbe  ad- 
ministration of  Justice  by  jury  trial,  is  hard- 
ly open  to  doubt. 

The  Jury  roll  is  made  and  k^t  exclusively 
for  the  use  of  the  jury  commission,  and  no 
person  has  a  right  to  inspect  and  use  it  for 
private  ends.  We  are  clear  in  the  conclusion 
that  tbe  demurrer  to  the  petition  was  prop- 
erly sustained  as  to  this  aspect  of  the  relief 
sought. 

[2]  It  is  scarcely   necessary   to  add   that 


tbe  circuit  Judge  may.  In  tbe  exercise  of  a 
sound  Judicial  discretion,  require  tlie  pro- 
duction of  the  Jury  roll  to  be  used  as  evi- 
dence in  any  proceeding  wherein  it  is  relevant 
to  the  issues  before  the  court,  and  in  which 
its  inspection  and  'use  under  tbe  eye  of  tbe 
court,  are  compatible  wltb  tbe  public  welfare. 
See  Brewer  v.  Watson,  61  Ala.  310;  Id.,  71 
Ala.  299,  46  Am.  Rep.  323;  Pbelan  v.  State, 
76  Ala.  49;  1  GreenL  on  Ev.  (16th  Ed.)  || 
470,  477. 

[3]  While  we  prefer  to  base  our  ruling  up- 
on tbe  general  conslderationa  above  stated, 
it  may  be  noted  also  that — 

"The  ordinary  office  of  the  writ  of  mandamus 
is  to  coerce  the  performance  of  single  acts  of 
specific  and  imperative  duty.  Tbe  court  will  not 
undertake  to  compel  tbe  performance  of  a 
■eiiea  of  eontinnons  acts,  as  it  is  impossible  to 
furnisb  that  superintendence  without  which 
the  court's  mandate  becomes  nugatory."  State 
ex  rel.  City  of  Mobile  v.  Board  of  B.  &  R. 
Com.  Mobile  Co.,  180  Ala.  489,  61  South.  868. 

[4]  In  its  other  aqtect,  vis.,  to  compel  tbe 
refilling  of  tbe  jury  box  in  a  lawful  way,  the 
petition  is  clearly  subject  to  demurrer  for 
nonjoinder  of  the  other  members  of  tbe  Jury 
commission  as  parties  respondent 

The  Judgment  of  the  drcult  court  wOl  be 
affirmed. 

Afflnned. 

ANDERSON,  a  J.,  and  McCLELLAN  and 
THOIiAS,  JJ„  concur. 


(2M  Ala.  MS) 

JOHNSON  V.  RIDDLE  ft  ELLIS  at  al. 
(2  DIv.  704.) 

(Supreme  Court  of  Alabama.    April  22,  1020. 
Rehearing  Denied  June  80,  1020.) 

1.  Appeal  aid  error  e=>5l5(2)— Statute  pro- 
viding that  Judge  "may"  require  testimony  to 
bo  shown  In  transeript  oonstnied  to  reqiira 
oonrt  to  so  ilo. 

Testimony  taken  orally  in  open  court  in 
equity  eases  under  Acts  1915,  p.  705,  should 
he  shown  in  transcript  on  appeal,  since  such 
statute,  providing  that  the  judge  or  chancellor 
"may"  require  such  testimony  to  be  transcribed 
in  tjpewritiDg,  certified  by  the  stenographer 
nnd  filpd  in  the  cause,  will  be  construed  as  pro- 
viding that  judge  or  chancellor  "must"  require 
testimony  to  be  so  transcribed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second   Series,  May.] 

2.  Attorney  and  dlent  «53l82(l)  —  Attorney 
oannot  Intervene  In  foreclosure  to  enforoa 
Hen  for  services  rendered  In  ejectment. 

Where  dient  repudiated  settlement  agree- 
ment entered  into  in  action  in  ejectment,  and 
employed  other  attorney  to  foreclose  mortgage 
on  same  land  as  that  involved  in  ejectment  ac- 
tion,   the    attorney    who    represented    her    ia 
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ejectment  action  conld  not,  in  absence  of  al- 
legation of  fraud,  intervene  in  foredosore  ac- 
tion and  enforce  lien  for  gerrices  rendered  in 
action  in  ejectment,  though  the  money  paid 
into  registry  in  foreclosure  action  was  in  part 
the  same  money  that  would  have  been  paid  to 
perform  settlement  agreement  in  the  ejectment 
action. 

3.  Attorney  and  ollant  «=>I82(I)— Natara  of 
attorney'*  lien  stated. 
An  attorney's  lien  exists  and  is  enforcea- 
ble only  against  moneys  or  personal  property 
acquired  by  services  rendered  in  a  particular 
action  or  proceeding  by  which  the  money  or 
property  is  produced,  and  is  limited  to  the 
price  or  value  of  the  services  rendered  in 
producing  the  money  or  property. 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

Intervention  by  Riddle  &  EUis  and  others 
to  fix  a  lien  for  attorn^  fees  upon  a  fund 
paid  into  court  in  settlement  of  a  pending 
action.  From  the  decree  declaring  a  lien, 
Mollic  Johnson,  one  of  the  parties  to  the 
suit,  appeals.    Reversed  and  rendered. 

Pinclcney  Scott,  of  Bessemer,  for  appellant 

&  D.  &  G.  D.  Logan,  of  CentervUle,  and 

J.  J.  Mayfield,  of  Montgomery,  for  appellees. 

SAYRB,  J.  Appellees  filed  an  Intervention, 
seeking  to  enforce  an  alleged  lien  upon  a  fund 
in  the  registry  of  the  court  for  services 
rendered  by  than  in  an  action  of  ejectmoit. 
As  will  appear  more  specifically  later  on  we 
have  not  before  us  all  the  evidence  upon 
which  the  circuit  judge,  sitting  in  equity, 
proceeded  to  a  decree.  We  assume,  there- 
fore, in  agreement  with  what  must  hav.e  been 
the  finding  In  the  trial  court,  that  there 
was  no  express  contract  in  reference  to  a 
fee  for  prosecuting  the  ejectment,  and  that 
a  prior  contract  between  the  parties  for  legal 
services  in  and  about  the  foreclosure  of  a 
mortgage  on  the  land  sued  for  in  the  eject- 
ment— ^that  being  the  remedy  first  resorted 
to — did  not  provide  for  the  contingency  of  an 
action  in  ejectment.  After  a  foreclosure  sale 
under  the  power  In  the  so-called  mortgage, 
at  which  appellant's  Intestate  became  the 
purchaser,  appellees  brought  the  action  of 
ejectment ;  but  it  was  evident  that  the  mort- 
gage, so  called,  conferred  no  title,  and  that 
there  could  be  no  recovery  of  the  land.  There- 
upon the  attorneys  entered  into  a  tentative 
agreement  of  compromise  by  the  terms  of 
which,  according  to  appellees'  version  as 
shown  in  the  evidence,  defendant  McElroy 
was  to  pay  appellant  the  sum  of  $616 — about 
half  of  the  debt  which  the  mortgage  purport- 
ed to  secure — and  the  suit  was  to  be  dis- 
missed, each  party  assuming  to  pay  one-half 
of  the  costs.  And  it  appears  that  an  order 
to  that  effect  was  made.  But  appellant's  In- 
testate repudiated  the  agreement,  and  em- 


ployed otlier  counsel  to  sue  tor  relief  as  he 
might  be  advised.  Gotusel  thus  employed 
thereupon  filed  a  lilll  in  equity  to  fotedoae 
the  mortgage,  or,  in  the  alternative,  to  have 
a  li»i  declared  in  favor  of  this  appellast 
Then  complainant  in  that  cause,  appellantrs 
intestate,  died,  and  appellant  took  bis  place. 
That  cause  was  then  settled  by  compromise, 
and  McBilroy  paid  into  court  the  sum  of 
$725  in  satisfaction  at  appellant's  demand, 
after  which  appellees  intervened  by  petition, 
seeking  to  enforce  an  alleged  lien  against 
the  fund  for  the  amount  of  the-  value  of  the 
services  rendered  by  them  in  bringing  the 
action  of  ejectment,  averring  that,  in  pros- 
ecntiug  that  action,  plalntttTs  reliance  was 
upon  the  title  conferred  by  the  mortgage 
and  foreclosure;  that  app^lant's  Intestate 
had  authorized  the  compromise  of  the  mort- 
gage debt— for  the  sum  of  |560,  the  peti- 
tl<m  alleged — and  the  settlemnit  and  dis- 
missal of  the  ejectment  suit ;  and  rdief  was 
decreed  In  accordance  with  the  prayer  of 
the  petition  of  intervention. 

In  the  petition  of  Intervention  there  was 
no  averment  that  the  action  of  appellant's 
intestate  in  repudiating  the  agreemoit  for 
$515  in  compromise  of  the  ejectm^it  suit  and 
in  retaining  another  attorney  to  file  the  bill 
in  equity  was  the  result  of  a  fraudulent 
scheme  to  maneuver  appellees  out  of  their 
alleged  lien.  And,  notwithstanding  the  in- 
completeness of  the  record,  we  might  say 
with  much  assurance  that  there  was  no  proof 
of  any  such  fraudulent  purpose.  Letters 
written  to  Intestate  by  that  member  of  the 
appellee  firm  who  managed  the  business  with 
Intestate  and  negotiated  the  tentative  agree- 
ment of  compromise — said  letters  b^ng  noted 
in  the  note  of  testimony  and  appearing  in 
the  record  without  denial — show  that  in- 
testate had  been  informed  by  appellees  that 
his  suit  would  be  settled  for  the  siun  of  $550, 
as  alleged  in  the  petition  of  intervention, 
whereas  the  settlement  which  intestate  repu- 
diated was  for  $515.  Moreover,  as  noted 
above,  the  mortgage  under  which  intestate 
claimed  was  wholly  void,  cMifessedly,  and 
the  attorney  of  latest  importation  into  the 
case  proceeded  upon  a  theory  wholly  differ- 
ent from  that  on  which  appellees  had  filed 
their  action  of  ejectment,  and  the  bill  filed 
by  the  latest  attorney  produced  by  way  of 
compromise  a  sum  considerably  in  excess  of 
the  amount  for  which  appellees  had  stipu- 
lated in  their  tentative  agreement 

[1]  The  record  shows  that  appellees  sub- 
mitted in  the  trial  court  on  the  "oral  evi- 
dence of  S.  D.  Logan  and  J.  T.  Fuller  taken 
in  open  court,"  inter  alia,  and  <m  the  absence 
of  the  testimony  of  these  witnesses  from  the 
record  it  Is  argued  that  the  decree  must  be 
affirmed  at  all  events.  Mr.  Logan  vras  as- 
sociated with  appellees  as  local  oounsd  at 
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Centerrille,  but,  as  beretofore  Indicated,  ne- 
gotiations between  appellee  firm  and  appel- 
lant's Intestate  were  conducted  by  ttae  member 
(at  Columbiana)  to  whose  letters  we  have  re- 
ferred. Mr.  FuUer  was  connsel  for  McBlroy. 
It  can  hardly  be  supposed  that  these  wit- 
nesses contradicted  the  letters.  Their  testi- 
mony, it  may  be  noted,  was  taken  by  virtue 
of  the  act  of  September  22,  1916  (Acts,  p. 
705),  and  otherwise  It  could  not  have  been 
taken  ore  tenus,  as  it  was.  The  act  did  not 
intend  to  deny  an  opportunity  for  review  In 
this  court ;  on  the  conttary,  to  the  end  that 
there  might  be  a  review,  the  provision  is 
that  the  chancellor  or  Judge  trying  the  case 
must  riequire  the  court  reporter,  or  some 
other  competent  stenographer,  to  take  down 
the  testimony  as  delivered,  and  such  Judge 
or  chancellor  may — ^meaning  "must,"  since 
the  act  authorized  Is  for  the  advancement 
of  Justice  (Endlich,  Interp.  Stats,  i  306)— re- 
quire such  testimony  to  be  transcribed  In 
typewriting,  certified  by  the  stenographer, 
and  filed  in  the  cause.  We  have  recently  de- 
cided that  the  testimony  so  certlQed  must 
be  noted  in  the  note  of  testimony.  iMnday 
V.  Jones,  86  South.  411.  All  which  means, 
of  course,  that  testimony  so  taken  should 
be  shown  In  the  transcript  on  appeal.  In 
this  case,  however,  the  register  has  omitted 
the  testimony,  nor  has  any  effort  been  made 
to  have  the  omission  corrected. 

[2, 3]  However,  the  decree  cannot  be  af- 
firmed on  the  ground  last  mentioned,  for,  not- 
withstanding the  difficulty  presented  by  the 
Incompleteness  of  the  record.  It  is  Indisput- 
ably true  that  there  was  no  averment  of 
fraud,  and,  aside  from  that  even,  it  Is  en- 
tirely clear  that  appellees  claimed  a  lien  for 
services  rendered  In  the'  bringing  of  an  ac- 
tion of  ejectment,  and  sought  to  fasten  a 
Jien  on  the  proceeds  of  a  suit  filed  by  another 
attorney  to  enforce  a  Hen.  The  fact  that 
the  same  land  was  Involved  will  not  suffice 
for  appellees'  purposes.  An  attorney's  lien 
exists  and  Is  enforceable  only  against  moneys 
or  personal  property  acquired  by  services 
rendered  in  the  particular  action  or  proceed- 
ing by  which  the  money  or  property  is  pro- 
duced, and  Is  limited  to  the  price  or  value 
of  services  rendered  in  producing  the  money 
or  property.  A  mere  general  debt  due  to 
the  attorn^  is  not  the  foundation  of  the 
lien.  Hale  v.  Tyson,  202  Ala.  107,  79  South. 
499 ;  Jackson  v.  CSopton,  66  Ala.  29 ;  Mosdy 
v.  Norman,  74  Ala.  422.  Nor  would  It  avail 
api)ellee8  anything  should  ^e  assume  as  the 
brief  for  appellees  suggests,  that  the  oral 
evidence  heard  by  the  chancellor  wait  to 
show  that  the  money  paid  into  the  registry 
of  the  court  in  the  equity  cause  was  In 
I>art  the  same  money  HcBlroy  had  on  hand 
When  he  was  ready  to  perform  the  agree- 
ment of  settlement  in  the  ejectment  suit 
Whatever  may  have  been  the  merit  of  Mc- 


Blroy's  refusal  to  execute  the  alleged  agree- 
meat,  it  Is  certain  on  the  record  In  this  cause 
that  he  did  not  execute  it,  and  that  the 
money  he  then  had  remained  his  money  until 
the  moment  of  its  deposit  with  the  register 
In  the  equity  cause,  and  as  long  as  it  re- 
mained his  money  It  was  not  subject  to  any 
Uen  In  favor  of  the  attorneys  for  his  ad- 
versary. Appellees  had  a  lien  on  the  "suit," 
but  that  came  to  naught. 

The  decree  declaring  a  lien  In  favor  of  ap- 
pellees was  error.  A  decree  will  be  here 
rendered,  dismissing  the  petition  of  Interven- 
tion. 

Reversed  and  rendered. 


ANDERSON,  O.  J., 
BROWN,  JJ.,  concur. 


and  GARDNER  and 


(KM  AU.  ist) 
BURKE  V.  CURTIS  AEROPLANE   MOTOR 
CO.    (3  Div.  451.) 

(Supreme  Court  of  Alabama.    June  10,  1920.) 

1.  CorporatliHis  «=>fil8(2)— AllegatlOR  of  de- 
fendant's Inoorporatioa,  If  not  in  Issue,  need 
not  be  provad. 

In  a  personal  injury  case  against  a  corpora- 
tion, where  tlie  pleas  were  tba  general  issue 
and  contributory  negligence,  plaintiff  did  not 
have  the  burden  of  proving  defendant's  incorpo- 
ration, for  where  the  complaint  and  such  pleas 
tender  the  only  issues  triable  there  is  no  ob- 
ligation on  the  plaintiff  to  prove  the  corporate 
character  of  the  defendant,  evea  though  al- 
leged. 

2.  Appeal  and  error  (8=9854(5)— General 
charge  for  appellee,  entitled  thereto,  not  er- 
ror though  based  on  erroneous  reason. 

Appellant  can  take  nothing  in  consequence 
of  an  erroneous  conclusion  inducing  the  trial 
court  to  give  the  general  affirmative  instruction 
for  appellee,  if  appellee  was  otherwise  entitled 
to  such  instruction. 

3.  Master  and  servant  «=>I39— Fallnrs  of  truck 
driver  to  stop  where  employ^  desired  to 
alight  not  proximate  oause  of  employd's  In- 
Jury. 

Where  plaintiff  employe,  being  transported 
in  employer's  truck,  took  a  position  outside  the 
body  of  the  truck  preparatory  to  alighting  at 
a  certain  street,  from  which  position  be  was 
thrown  by  a  sudden  jerking  of  the  truck,  this 
was  the  means  of  his  injury,  and  any  failure  of 
the  truck  driver  to  stop  where  plaintiff  desired 
to  alight  had  no  relation  to  the  proximate 
cause  of  his  injury,  notwithstanding  the  observ- 
ed approach  of  the  truck  to  the  place  he  de- 
sired to  alight  induced  him  to  assume  such 
position. 

4.  Master  and  servant  «=>  1 36— Sudden  Jerking 
of  tmek  carrying  employ^  not  negltgeneo  If 
truck  driver  did  not  know  It  would  endanger 
omployi. 

Where  employer's  truck  was  carrying  plain- 
tiff employ^,  who  was  injured  by  being  thrown 
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by  a  andden  jerUsf  of  the  truck  when  he  had 
'  taken  a  position  outside  the  body  of  the  truck 
preparatory  to  alighting,  the  driver  was  not 
negligent  as  respects  causing  such  Jerking  by 
letting  in  the  dutch,  unless  be  knew  that 
plaintiff  was  then  in  such  a  posture  that  a  sud- 
den Jerk  would  endanger  his  safety. 

Appeal  from  Circuit  C!ourt,  Montgomery 
County;  Le<»i  McCord,  Judge. 

Action  by  D.  T.  Burke  against  the  Curtis 
Aeroplane  Motor  Company  for  damages  for 
personal  Injuries.  Judgment  for  the  defend- 
ant, and  the  plaintiff  appeals.    Affirmed. 

Mark  D.  Bralnard,  of  Montgomery,  for  ap- 
pellant 

Ball  &  Beckwith  and  Waltou  H.  HUl,  aU 
of  Montgomery,  for  appellee. 

McCLELIaAN,  J.  The  appellant  sued  the 
appellee  for  damages  for  personal  Injuries 
sustained  by  him.  The  appellant  was  an 
employ^  of  the  appellee  and  was,  when  In- 
jured, being  transported  by  truck  from  Tay- 
lor Field  to  the  city  of  Montgomery.  The 
truck  was  operated  by  the  appellee's  employ^, 
It  was  carrying  about  26  men,  employte  of 
the  appellee.  It  was  customary  for  the  driv- 
er to  stop  the  truck  along  the  streets  of  Mont- 
gomery to  permit  the  men  to  all^t  at  such 
places  as  they  notified  the  driver  they  de- 
sired to  get  off.  The  truck  had  a  body  with 
sides,  on  which  rested  planks  for  seats.  Tak- 
ing the  appellant's  theory  of  the  circumstanc- 
es attending  his  injury,  and  ignoring  for 
the  occasion  evidence  contradicting  material 
features  of  it,  he  notified  the  driver  to  let 
hUn  off  at  the  comer  of  McDonough  street 
on  Madison  avenue;  the  truck  being  then 
"coasting"  down  Madison  toward  the  Mc- 
Donough! (street  Intersection.  Preparatory 
to  alighting  at  that  intersection,  appellant 
left  his  seat  and  supported  himself  by  put- 
ting his  feet  outside  the  body  of  the  truck 
on  a  brace.  He  was  in  this  situation  when 
the  driver  let  in  the  "clutch,"  in  consequence 
of  which  the  moving  truck  was  given  such 
a  sudden  Jerk  as  to  throw  appellant  from  his 
footing  on  the  outside  of  the  body  of  the 
truck  and  inflicted  injuries  of  which  he  com- 
plains. 

[1-4]  It  appears  that  the  court  erroneously 
supposed  that  the  plaintiff  had  the  burden 
of  proving  the  incorporation  of  the  defend- 
ant The  pleas  were  the  general  issue  and 
of  contributory  negligence.  Where  the  corn- 
plaint  and  such  pleas  tender  the  only  issues 
triable,  there  is  no  obligation  on  the  plaintiff 
to  prove  the  corporate  character  of  the  de- 
fendant even  though  that  is  the  allegation. 
Sou.  Ry.  Co.  V.  Hundley,  151  Ala.  378,  380, 
387,  44  South.  195.  But  of  this  error^-en  er- 
roneous conclusion  that  appears  to  have  in- 
duced the  court  to  give  the  general  affirma- 
tive instruction  for  the  defendant — the  ap- 


pellant can  take  nothing  In  consequence,  if 
the  defendant  was  otherwise  entitled  to  the 
instruction  given  at  its  request  Bienville 
Water  Co.  r.  MobUe,  126  Ala.  178,  184,  27 
South.  781 ;  D<mahoo  Co.  ▼.  I>nrl(dc,  193  Ala- 
456,  466,  69  South.  645,  and  cases  there  dted. 
A  careful  consideration  of  the  wlude  evi- 
dence and  all  its  tendencies  requires  the  con- 
clusion that  there  is  no  evidence  of  negli- 
gence on  the  part  of  the  defendant's  driver 
that  proximately  contributed  to  plaintifrs 
Injury:  The  plaintiff's  Injury  was  alone  le- 
gally attributable  (to  take  his  view  of  fbe 
evidence)  to  the  sudden  Jerking  of  the  mor- 
Ing  truck  while  he  was  situated,  as  has  been 
stated,  outside  the  body  of  the  truck.  This 
was  the  means  of  his  Injury.  The  failure.  If 
so,  of  the  driver  to  stop  the  truck  where 
plaintiff  desired  to  alight  had  no  relation  to 
the  proximate  cause  of  his  Injury,  and  so, 
notwithstanding  the  observed  approach  of 
the  truck  to  the  place  he  desired  to  alight  In- 
duced him  to  assume  the  posture  he  was  in 
when  thrown  from  his  footing  outside  the 
body  of  the  truck.  The  defendant  was  not 
shown  to  be  a  common  carrier.  In  order  for 
the  driver  to  have  been  negligent  In  the  fAt- 
cumstances  shown  by  this  record,  he  must 
have  known  that  plaintiff  was  then  la  such 
a  posture  that  a  sadden  Jerk  of  the  tmdc 
would  probably  endanger  his  safety.  There 
is  no  evidence  or  Inference  from  evidence 
that  the  driver  knew  that  plaintiff  was  in 
the  situation  stated.  The  plaintiff  made  out 
no  case  of  negligence  under  his  complaint 
and  was  hence  not  entitled,  to  recover  In  any 
event;  and  defendant  was  due  the  affirma- 
tive Instruction  given  at  its  request  tbougji 
for  an  erroneous  reason. 
The  Judgment  is  iiffinned. 

ANDEBSOK,  O.  J.,  and  SOMEBVILLa  and 
THOMAS,  JJ.,  concur. 


(SM  A]a.4») 
BOWERS   V.  YANCEY.    (7  DIv.  85.) 

(Supreme  Court  of  Alabama.    June  30,  1920.) 

Champerty  anit  malntsnaace  «=>7(S)— Defesd- 

ant's  possession  held  not  to  alTeet  fores  of 

deeds    under    which    plaintiff    la    ejeetmeat 

claimed. 

In  an  action  In  statutory  ejectment  under 

Code  1907,  |  S839,  giving  plaintiff  an  election 

to  proceed  by  action  of  ejectment  or  by  the 

statutory  action,  the  fact  that  defendant  was 

in  possession,  holding  the  lands  adversely,  £d 

not  affect  the  admissibility  or  probative  value 

of  such  deeds. 

Appeal  from  Circuit  Court,  De  E^b  Coun- 
ty; W.  W.  Haralson,  Judge. 

Ejectment  by  W.  J.  Tancey  against  B. 
Bowers,  alias,  etc.  Judgment  for  plalntifl^ 
and  defendant  appeals.    Affirmed. 
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It  was  agreed  that  T.  3.  Duffey  owned  the 
land  In  question,  and  each  party  traced  to 
falm  as  the  common  source  of  title.  Plaintiff 
claimed  by  deed  from  Duffey  to  H.  Bowers, 
and  from  H.  Bowers  to  himself.  Defendant 
claimed  that  before  Duffey  executed  the  deed 
to  H.  Bowers  he  contracted  with  defendant 
to  give  him  the  land  in  consideration  that  de- 
fendant would  look  after  him  and  care  for 
him;  that  he  pot  defendant  In  possession, 
agreeing  to  execute  a  deed  later,  and  that  the 
defendant  was  In  possession,  exercising  acts 
of  ownership,  when  Duffey  made  hla  deed  to 
Herschel  Bowers. 

Isbell,  Scott  &  Downer,  of  Ft  Payne,  for 
appellant. 
E.  P.  Reed,  of  Golllnsvllle,  for  appellee. 

SAYBB,  J.  Statutory  action  of  ejectment 
by  appellee  against  appellant  The  fact,  that 
appellant  was  In  possession  holding  adverse- 
ly did  not  affect  the  admissibility  or  proba- 
tive force  of  the  deeds  under  whldi  appellee 
showed  title.  Code,  {  3839;  Nichols  v.  Nich- 
ols, 179  Ala.  611,  60  South.  855;  Reicbert  v. 
Shelp,  85  South.  28T.  The  cases  cited  by  ap- 
pellant arose  prior  to  the  change  in  the  stat- 
ute law  now  appearing  in  the  section  of  the 
Code  supra. 

AfiSrmed. 


ANDERSON,  C.  J., 
BROWN,  JJ.,  concur. 


and  GARDNER  and 


(2M  Ala.  3S6) 

TEAL  V.  T.  L.  FARROW  MERCANTILE  CO. 
(8  Div.  206.) 

(Supreme  Gonrt  of  Alabama.    June  10,  1920.) 

Equity  ®=9407— Reolster't  report  held  Insuffl- 
deat. 

Where  the  account  referred  was  complicat- 
ed and  difficult  of  solution,  and  the  register, 
in  his  report  had  done  scarcely  more  than 
to  state  summary  conclusions,  without  details 
and  without  explanatioii  of  the  processes  used, 
so  that  the  court  could  not  intelligently  review 
the  report  on  the  register's  findings,  nor  de- 
termine the  merit  of  exceptions  thereto,  the 
register  should  be  instructed  to  bring  in  an- 
other report  with*  sufficient  detail  of  finding 
and  explanation. 

Appeal  from  Circuit  Court  Marshall  Coun- 
ty;   W.  W.  Haralson,  Judge. 

Bill  by  W.  8.  Wiles,  as  transferee  of  a 
mortgage  executed  by  Moore  to  the  Inter- 
national Agricultural  Corporation,  against  J. 
T.  Moore,  A.  L.  Teal,  and  others,  with  the 
T.  th  Farrow  Mercantile  Company  as  cross- 


etc  From  a  decree  CQnflrmlng  an  accoanting 
rejwrt  by  the  register,  AU  Teal  appeals.  Re- 
veraed  and  remanded. 

This  cause  was  formerly  here  on  appeal  un- 
der the  style  of  Wiles  et  al.  v.  Moore  et  al., 
and  is  reported  In  202  Ala.  12,  79  Sonth. 
310. 

Orr  &  Klllcrease,  of  AlbertvUle,  for  appel- 
lant 
D.  Isbell,  of  Ounteisville,  for  appellee. 

SOMERVILLE,  J.  The  appeal  is  from  a 
decree  of  the  circuit  court  in  equity,  con- 
firming the  register's  report  made  on  a  ref- 
erence for  ax»»untlng  between  senior  and 
Junior  mortgagees  of  chattels,  involving  pri- 
orities of  claim  and  the  balance  of  proceeds 
realized  by  the  senior  mortgagee,  and  the 
items  properly  to  be  credited  upon  or  charged 
against  his  claim.  The  account  is  compli- 
cated and  difficult  of  solution,  and  the  reg- 
ister has  done  scarcely  more  than  to  state 
summary  conclusions,  without  details,  and 
without  explanation  of  the  processes  nsed, 
especially  as  to  the  first  feature  of  the  re- 
port 

We  are  unable  to  intelligently  review  this 
report  upon  the  findings  of  the  register  or  to 
determine  the  merit  of  appellant's  exceptions 
thereto.  It  will  sufllce  to  quote  what  was 
said  by  this  court  In  O'Neill  v.  Perryman,  102  ^ 
Ala.  522, 14  South.  898; 

"The  register,  in  the  statement  of  the  ac- 
count In  this  case,  gives  results,  without  pro- 
icpsses  by  which  they  were  ascertained.  This 
Is  an  improper  manner  of  stating  such  an 
account  and  one  so  rendered  ought  to  be  re- 
jected by  the  court  ex  mero  motu,  or  on  an 
objection  made  to  it  by  either  party.  Such 
accounts  should  be  so  fully  stated,  under  rules 
90  and  90a,  accompanied,  if  necessary  for  a 
proper  understanding  of  the  account  by  sach 
explanations  in  the  report  of  the  register  as 
that  the  chancellor,  in  case  exceptions  are  tak- 
en to  them,  may  be  enabled  readily  to  under- 
stand and  pass  on  them,  and  so.  In  case  of 
appeal  to  this  court,  we  may  be  enabled  to  do 
the  same  thing.  Otherwise,  we  must  be  in- 
volved in  confusion  and  very  unnecessary  labor, 
which  we  may,  if  these  rules  are  not  observed, 
decline  tc>  undertake." 

We  think  the  ends  of  justice  will  be  best 
met  here  by  reversing  the  decree  of  con- 
firmation, and  remanding  the  cause,  with  In- 
8tructl<»)s  to  the  register  to  bring  In  another 
report,  with  sufilcient  detail  of  finding  and 
explanation  to  permit  an  intelligent  review 
upon  the  exceptions  that  may  be  taken  there- 
to by  the  parties. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  McGLELLAN  and 


complainants  for  an  accounting,  foreclosure,  THOMAS,  JJ.  concur. 
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(2M  Ala.  48) 

FRYER  «t  al.  V.  FRYER  et  al.    (4  DIv.  888.) 

(Supreme  C!ourt  of  Alabama.    June  30,  1920.) 

DMds  «s»l40— Exoeptloo  held  not  MRdltlonal. 
Where  certain  heirs  at  law  of  a  decedent, 
thinking  decedent's  widow  was  entitled  to  dower 
of  160  acres  of  land  left  b;  decedent,  although, 
In  fact,  because  of  the  value  of  her  separate 
estate  she  was  not  entitled  to  any  dower  in  de- 
cedent's lands,  in  deeds  conveying  to  other  heirs 
at  law  their  interests  in  decedent's  land  ex- 
cepted'the  widow's  "dower  of  160  acres  to  b« 
selected  from"  a  described  tract  owned  by  de- 
cedent, the  exception  was  a  valid  exception  of 
their  interests  in  160  acres  of  the  described 
tract,  and  not  an  exception  conditioned  upon 
the  fact  or  act  of  the  widow's  actually  select- 
ing and  etfectoating  dower  in  the  tract. 

Appeal  from  Orcnlt  Court,  Pike  County; 
A.  B.  Foster,  Judge. 

Bill  by  8.  A.  Fryer  and  others  against  Dick 
Fryer  and  others  tor  sale  of  land  for  dlvl- 
alon,  wltb  cross-bill  by  respondents.  From  a 
decree  overruling  demurrer  to  the  crosa-bill, 
complainants  appeal.    Affirmed. 

T.  L.  Borom,  of  Troy,  for  appellants. 
A.  G.  Seay.  of  Troy,  tor  appeUees. 

McCLELIAN,  J.  Appeal  from  a  decree 
overruling  demurrer  to  a  cross-bill. 

S.  A.  and  John  Fryer  filed  this  bill  against 
Dick  Fryer,  Minna  Bragg,  and  l£and  Head. 
Their  bin  seeks  the  sale  for  division  among 
the  tenants  In  common  of  two  tracts  of  land, 
viz.,  one  containing  277  acres  and  one  contain- 
ing about  154  acrea.  From  the  answer,  con- 
stituted the  cross-bill  of  respondents,  it  ap- 
pears that  the  277-acre  tract  was  owned  and 
occupied  by  Xj.  W.  Fryer,  father  of  original 
complainants,  at  the  time  of  his  death  In 
1891,  and  that  the  164-acre  tract  was  the 
-  property  of  S.  B.  Fryer,  mother  of  original 
complainants,  who  died  in  1914.  With  re- 
spect to  this  154-acre  tract  owned  by  Mrs.  S. 
E.  Fryer,  phases  of  the  cross-bill  appear  to 
proceed  upon  the  theory  that  the  mother  en- 
tered upon  a  division  thereof  with  a  view  to 
making  advancements  (Code  §  8767  et  seq.), 
but  this  design  was  not  fully  accomplished. 
In  so  far  as  her  purpose  was  effected.  In 
contemplation  of  law,  the  doctrines  restated 
in  Betts  V.  Ward,  196  Ala.  248,  72  South.  110, 
may  be  found  to  be  of  service  in  the  final 
adjustment  of  the  rights  of  the  parties. 

The  particular  question  presented  by  this 
appeal,  in  consequence  of  the  action  of  the 
court  in  overruling  demurrer  to  features  of 
the  cross-bill,  concerns,  alone,  the  277-acre 
tract,  owned  and  occupied  by  L.  W.  Fryer  at 
the  tim'e  of  his  death.  Exhibit  E  Is  a  deed 
from  Minna  Bragg,  an  heir  at  law  of  L.  W. 
Fryer,  deceased,  and  her  husband  to  S.  A. 
Fryer.    Following  the  description  of  the  two 


tracts  before  mentioned  and  preceding  the 
habendum,  conveying  her  undivided  Interests 
in  the  tracts,  this  dedaraUon  of  intent  ap- 
pears In  the  deed : 

"It  being  our  purpose  and  intent  by  this  deed 
to  convey  our  entire  interest  in  and  to  the 
last  named  above  lands  as  well  as  the  first 
named,  less  Mrs.  3.  E.  Fryer's  dower  of  160 
acres,  to  be  selected  fron»  the  first  of  above- 
described  lands." 

Exhibit  F  is  a  deed  from  Maud  Read,  an 
heir  at  law  of  L.  W.  Fryer,  deceased,  and  her 
husband  to  O.  B.  Fryer,  since  deceaaed.  In 
the  body  of  the  instrument.  Just  preceding 
the  habendum,  conveying  her  undivided  in- 
terests in  both  tracts,  these  grantors  set  In 
provisions  like  those  above  quoted  from  the 
deed  of  Mrs.  Bragg.  JBUbiblt  O  Is  a  deed  from 
Jesse  Fryer  to  said  O.  B.  Fryer,  and  In  re- 
spect of  the  declaration  of  intent  it  is  identi- 
cal with  the  conveyances  exhibited  as  E 
and  F. 

The  averments  of  paragraph  4  of  the  cross- 
bill further  Illumine  the  intent  manifested 
through  the  mentioned  provisions  of  Exhibits 
E,  F,  and  O.  These  averments  are  as  fol- 
lows: 

"That  at  the  time  of  the  death  of  the  said  I>. 

W.  Fryer  each  of  his  said  children  inherited  a 
one-seventh  undivided  interest  in  the  277  acres 
of  land  owned  by  him  at  the  time  of  his  death, 
subject  to  the  homestead  and  dower  rights  in  his 
widow,  the  said  S.  E.  Fryer;  that  on  and  after 
the  death  of  the  said  L.  W.  Fryer  his  vidow 
and  said  chUdren  believed  that  the  said  S.  E. 
Fryer  was  entitied  to  an  absolute  titie  to  100 
acres  of  the  land  left  by  said  L.  W.  Fryer, 
which  they  fermed  and  spoke  of  as  her  'dower 
interest';  that  the  several  conveyances  from 
her  hereinabove  described  and  those  among  her 
said  children,  which  will  hereinafter  be  more 
particularly  set  out,  were  made  in  recognition 
of  this  right,  and  that  such  belief  among  said 
children  existed  and  was '  acted  upon  among 
them  up  until  a  short  time  before  the  filing  of 
the  complaint  in  this  cause;  that  on  January 
12,  1903,  said  Minna  E.  Bragg  and  her  husband, 
O.  A.  Bragg,  sold  and  conveyed  to  S.  A.  Fryer 
her  undivided  one-seventh  interest  in  all  of  said 
land,  less  said  'dower  interest'  of  160  acres 
belonging  to  the  said  S.  E.  Fryer,  as  shown  by 
a  deed,  a  copy  of  whidt  is  hereto  attached, 
marked  Exhibit  E,  with  leave  of  reference 
thereto  as  often  as  may  be  .necessary;  that  on 
January  21,  1903,  said  Maud  Read  and  her  hus- 
band, C.  J.  Read,  sold  and  conveyed  to  G.  B. 
Fryer  her  undivided  one-seventh  interest  in  all  of 
said  land,  less  said  'dower  interest'  of  100 
acres  owned  by  said  S.  E.  Fryer,  as  shown  by 
a  copy  of  deed  hereto  attached  and  marked 
Exhibit  F,  with  leave  of  reference  thereto  as 
often  as  may  be  necessary;  that  on,  to  wit,  the 
31st  day  of  October,  1904,  said  Jesse  Fryer 
sold  and  conveyed  to  said  O.  B.  Fryer  his  un- 
divided one-seventh  interest  in  all  of  said  land, 
less  the  said  'dower  interest*  of  160  acres 
owned  by  said  S.  E.  Fryer  as  shown  by  deed,  a 
copy  of  which  is  hereto  attached  and  maiked 
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EzUbU  CK  with  leave  of  rrference  thereto  as 
often  as  may  be  necessary;  that  on  and  after 
the  several  conveyances  by  said  children  as 
hereinabove  set  out  neither  Minna  E.  Bragg, 
Maud  Read,  nor  Jesse  Fryer  had  or  claimed  any 
interest  in  any  of  said  lands  except  their  pro 
rata  part  of  said  'dower  interest,'  until  the 
\aeath  of  the  said  O.  B.  Fryer." 

Correctly  applying  the  doctrine  of  Robert- 
flon  V.  Robertson,  191  Ala.  297,  68  Soath.  62, 
on  second  aj^peal,  reaffirming  the  constrnc- 
tion  of  the  instrtunent  taken  on  the  first 
appeal  (197  Ala.  433,  73  South.  13),  the  court 
below  held  that  the  Indicated  limitary  phrase 
in  the  deeds  (Exhibits  E,  F,  and  G)  operated 
to  qnalUy  the  grant  so  as  to  exclude  there- 
from the  undivided  interests  of  the  grantors 
in  an  area  of  160  acres  out  of  the  277-acre 
tract,  that  could  be  ascertained  and  located 
by  recourse  to  the  law's  process  of  selecting 
and  deflning  the  dower  interest  of  a  widow. 
Since  the  widow  of  L.  W.  Fryer,  deceased, 
had  died  before  this  cause  was  instituted, 
and  since  it  is  agreed  that  because  of  the 
value  of  ber  separate  estate  (the  154-acre 
tract)  the  widow  was  not  entitled  to  any 
dower  in  the  lands  of  her  deceased  husband, 
it  is  insisted  tiiat  the  provisions  of  Exhibit 
E,  likewise  appearing  in  Exhibits  F  and  O, 
were  and  are  an  abortive  and  futile  effort  to 
qualify  the  grant  to  the  extent  such  provi- 
sions plainly  intend.  The  insistence  is  with- 
out merit.  It  is  the  duty  ef  the  courts  to  give 
effect,  in  construing  deeds  and  other  con- 
tracts, to  an  expressed  intent,  provided,  of 
course,  that  Intent  is  not  offensive. to  law 
or  public  policy.  That  these  grantors  enter- 
tained the  intent  to  except  from  their  grants 
an  area  of  160  acres  out  of  the  277-acre  tract, 
to  be  selected  through  a  method  unmistakably 
defined,  was  put  beyond  cavil  by  the  plain 
terms  of  the  deeds.  The  fact  that  the  widow 
was  not,  in  truth,  actually  entitled  to  dower 
in  the  277-acre  tract  owned  aiid  occupied 
by  the  deceased  husband  and  father,  does  not 
in  the  least  qualify  or  contradict  the  intent 
dearly  expressed  in  the  deeds.  If  they  had  so 
phrased  their  declarations  in  this  regard  as 
to  have  conditioned  their  effect  in  the  prem- 
ises upon  the  fact  or  act  of  selecting  and 
effectuating  dower  in  the  277-acre  tract,  the 
result  would,  of  course,  have  been  to  manifest 
a  qualified,  contingent  intent,  that,  to  be- 
come effective,  must  have  been  predicated  of 
the  full  accomplishment  of  the  fact  or  act 
affording  the  basis  of  the  condition. 

The  decree  overruling  the  demurrer  to  the 
cross-bill  was  proper,  when  referred  to 
grounds  of  the  demurrer  proceeding  upon  a 
different  construction  of  the  mentioned  fea- 
tures of  the  deeds,  Exhibits  E,  F,  and  O.  It 
is  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  GARDNER  and 
THOMAS,  JJ.,  concur. 


TOT 


(2M  Ala.  288) 
STATE  ex  rel.  SMITH,  Atty.  Qen.,  v.  LOWE, 
Couaty  Jadoo.    (8  DIv.  260.) 

(Supreme  Court  of  Alabama.    May  20,  1020.) 

1.  Ball  «=349— Statute  merely  requires  Judga 
to  Indorse  amount  on  Indlotment. 

Under  Acts  1887,  p.  117,  providing  the 
amount  of  bail  may  be  fixed  by  the  judge  in 
term  time  in  all  cases  of  bailable  felonies  pend- 
ing in  court,  and  that  application  for  such 
purpose  may  be  made  in  vacation,  incorporated 
into  Code  1907,  i  6331,  merely  requires  that 
the  judge  forthwith  (indicating  that  ordinarily 
the  proceeding  will  be  ex  parte)  indorse  on  the 
indictment  the  amount  of  bail  required,  which 
indorsement  must  be  repeated  by  the  clerk  on 
the  writ  of  arrest. 

2.  Ball  «=>49— Prisoner  charged  with  capital 
felony  must  overoome  presumptloa  of  guilt 
In  highest  degree  by  proof. 

At  common  law  all  cases  were  bailable,  and 
are  under  the  Constitution  and  laws  of  Ala- 
bama, except  when  the  proof  of  guilt  is  evi- 
dent or  the  presumption  great;  but  under  Code 
1907,  {  6837,  a  prisoner  under  Indictment  for  a 
capital  felony  is  presumed  to  be  guilty  in  the 
highest  degree,  and  to  deserve  bail  as  of  right 
must  overcome  the  presumption  by  proof. 

3.  Ball  4=349— Habeas  corpus  i£=»3,  85(1)  — 
Procedure  Of  statute  not  Intended  for  charge 
of  capital  felony;  but  habeas  corpnt  lies,  and 
witnesses  may  be  examined. 

Procedure  for  bail  provided  by  Code  1907, 
f  6831,  and  following  sections,  is  not  intended 
for  cases  in  .which  thk  prisoner  is  indicted  for 
a  capital  felony;-  but  the  right  to  ball  in  such 
cases  is  to  be  determined  on  habeas  corpus,  on 
hearing  of  which  the  state  and  accused  are 
entitled  to  have  witnesses  heard  as  a  matter 
of  right 

Petition  by  the  State  of  Alabama,  on  the 
relation  of  J.  Q.  Smith,  Attorn^  General, 
for  writ  of  prohibition  to  Hon.  W.  T.  Lowe, 
as  Judge  of  the  County  Court  of  Morgan 
County,  to  restrain  him  from  hearing  ap- 
plication for  bail  made  by  one  Charlie  Namle. 
Writ  awarded. 

Charlie  Namle  was  indicted  for  murder  in 
the  first  degree,  tried  on  said  ddarge,  and  a 
mistrial  resulted.  Being  still  confined  in 
jail,  he  petitioned  the  Judge  of  the  county 
court  of  Morgan  county  for  bail,  stating  the 
facts  as  stated  here.  Thereupon  the  court 
fixed  a  day  and  place  for  hearing  the  appli- 
cation, and  gave  notice  to  the  solicitor  of 
his  intention  to  hear  the  same  on  that  day. 
The  petition  was  not  an  application  for 
habeas  corpus. 

J.  Q.  Smith,  Atty.  Gen.,  Lamar  Field, 
Asst.  Atty.  Gen.,  and  D.  C.  AlmoQ,,Sel.,  of 
Albany,  for  appellant. 

Callahan  &  Harris  and  S.  A.  Lynne,  all  of 
Decatur,  for  appellee. 
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SATRB,  J.  Petition  by  the  Attorney  Gen- 
eral for  a  writ  of  probitdtloD,  directed  to  the 
Judge  of  the  county  court  of  Morgan,  com- 
manding him  to  refrain  from  hearing  the 
application  by  which  one  Charlie  Namle,  con- 
fined In  the  codnty  Jail  und^r  an  Indictment 
for  murder  In  the  first  degree,  would  have 
said  Judge  to  flz  ball. 

The  Indictment  Is  pending  in  the  circuit 
court  of  Morgan;  bat  the  parties  make  no 
question  as  to  the  right  In  general  of  the 
respondent  to  act  in  such  causes  In  a  prop- 
er proceeding,  and  we  make  none. 

Prior  to  the  act  of  February  28, 1887  (Acts 
1887,  p.  117),  the  statute  provided  that  the 
amount  of  ball  might  be  fixed  by  the  Judge 
In  term  time  In  all  cases  of  bailable  felonies 
pending  In  court,  and  tl^at  an  application  for 
such  purpose  might  be  made  in  vacation. 
Criminal  Code  of  1886,  {  4411.  We  think  the 
context  shows  that  the  Intention  was  to 
limit  applications  under  the  statute  to  cases 
of  bailable  felonies.  The  act  referred  to  re- 
quired .that  the  amount  of  bail  fixed  by  the 
Judge  should  forthwith  be  Indorsed  on  the 
Indictment  when  filed  in  court  Certainly 
It  could  not  have  been  intended  that  the 
Judge  should  forthwith  examine  the  evidence 
in  the  case  of  every  Indictment  returned 
Into  court,  thereby  repeating  the  labors  of 
the  grand  Jury.  Section  6331  of  the  present 
Code,  and  lU  predecessors  to  like  effect, 
seem  to  contemplate  an  ex  parte  proceeding 
in  the  ordinary  case  of  a  bailable  felony;  and 
yet  it  has  always  been  within  the  contem- 
plation of  the  statute  that  in  some  cases  the 
evidence  might  be  heard,  for  the  provision  is 
that.  If  the  application  is  refused,  the  evi- 
dence may  be  set  out  <m  exceptlcms,  and  the 
application  renewed  In  this  court.  Code 
1886,  I  4413;  Code  1890,  i  4S55;  Code  1907, 
{  6335.  And  of  course  there  can  be  no  doubt 
that  In  any  case  the  Judge  may  with  right 
and  propriety  examine  the  evidence  before 
fixing  the  balL 

[1]  The  effect  of  the  act  of  1887,  supra, 
whl(9i  has  been  Incorporated  into  section 
63S1  of  the  present  Code,  is  merely  to  re- 
quire that  the  Judge  must  forthwith — ^thus 
again  disclosing  the  legislative  purpose  that 
ordinarily  the  proceeding  will  be  ex  parte — 
Indorse  upon  the  Indictment  the  amount  of 
the  ball  required  of  the  defendant,  which 
indorsement  must  be  repeated  by  the  cleric 
upon  the  writ  of  arrest. 

[2]  At  the  common  law,  all  cases  were 
bailable  (Ex  parte  Croom,  19  Ala.  561,  670), 
and  so  they  are  under  our  Constitution  and 
laws,  except  "when  the  proof  is  evident  or 
the  presumption  great";  but  a  prisoner 
under  Indictment  for  a  capital  felony  is  pre- 
sumed to  be  guilty  in  the  highest  degree,  and, 
to  deserve  ball  as  of  right,  must  overcome 
that  presumption  by  proof.   Code,  8  6337 ;  Bz 


parte  Vaughan,  44  Ala.  417 ;  IQx  parte  Bl|ear, 
77  Ala.  92. 

[3]  From  the  premises  stated,  we  inter 
that  the  procedure  provided  by  section  6331 
and  the  following  sections  of  article  2  of 
chapter  169  of  the  Code  of  1907,  is  not  in- 
tended for  cases  in  which  the  prisoner  Is 
Indicted  for  a  capital  felony,  but  that  the 
right  to  ball  in  such  cases  Is  to  be  deter- 
mined on  habeas  corpus,  on  the  hearing  of 
which  the  state  and  the  accused  are  en- 
titled as  of  right  to  have  the  witnesses  heard. 

We  construe  the  proceeding  in  this  case 
as  having  been  Instituted  under  section  6331 
of  the  Code.  It  may  be  that  the  respondent 
has  Intended  not  to  fix  ball  without  hearing 
the  evidence,  in  which  event  the  difference 
between  the  procedure  adopted  and  a  hear- 
ing on  habeas  corpus  would  consist  in  a  mat- 
ter of  formality  only,  and  be  of  no  conse- 
quence. But  we  are  not  advised  how,  in 
that  respect,  the  resp<mdent  Intends  further 
to  proceed,  and  conceive  it  to  be  our  duty  In 
the  premises  to  so  provide  that  the  accused 
be  not  admitted  to  boil  without  an  opportu- 
nity to  have  the  witnesses  heard  against  him. 
The  writ  of  prohibition  will  accordingly  be 
awarded,  unless  the  respondent,  upon  being 
advised  of  this  oplnitm,  shall  Indicate  his 
intention  to  proceed  In  accordance  herewith. 

Attorneys  for  the  respondent  rely  upon  the 
decision  In  Callahan  v.  State,  00  Ala.  65. 
That  was  a  proceeding  by  scire  facias 
against  the  sureties  on  a  forf^ted  recogni- 
zance. The  prisoner  had  petitioned  for  a 
writ  of  habeas  corpus.  Accompanying  the 
petition  was  the  written  ctmsent  of  the  state's 
solicitor,  agreeing  that  bail  be  fixed  at  a 
certain  amount,  and  without  more  the  Judge 
fixed  ball  in  that  amount  It  was  cantmded 
that  the  bail  piece  was  void,  as  not  having 
been  taken  in  pursuance  of  law  and  the 
order  of  a  competent  court  or  officer.  The 
ball  piece  was  held  good.  There  was  no 
hearing  of  the  witnesses  in  the  proceeding 
which  fixed  ball,  but  the  state's  solicitor 
agreed.  In  effect,  that  the  offense  charged  was 
bailable,  and  the  court  appears  to  have  acted 
upon  the  theory  that  this  brought  the  case 
within  the  field  covered  by  what  is  now  sec- 
tion 6331  of  the  Code.  In  the  legislation  <m 
the  subject  there  seems  not  to  have  been 
any  great  effort  to  keep  the  field  occupied  by 
the  statute  under  consideration  distinct  from 
that  occupied  by  the  writ  of  habeas  corpus 
to  fix  ball.  The  question  is  confused,  but 
our  best  Judgment  Is  that  the  result  here 
announced  is  not  out  of  harmony  with  Qie 
decision  in  Callahan  ▼.  State. 

Writ  awarded. 

ANDHRSON,  0.  J.,  and  GARDNER  and 
BROWK,  JJ.,  concur. 
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ALABAMA  FIDELITY  MORTGAGE  &BOND 

CO.  V.  VESUVIUS  LUMBER  CO.  «t  al. 

(3  DIv.  436.) 

(Snpreme  Court  of  Alabama.    June  10,  1920. 
Rehearing  Denied  Jane  30,  1920.) 

f.  Appeal  and  error  «53l099(6)— Deolslon  oa 

former  appeal  as  to  demurrer  la  the  law  of 

the  case. 

Matters  determined  on  previons  appeal  by 

plaintiff,  from  a  rnling  sustaining  the  demurrer 

to  its  bill,  will  not  be  reviewed  on  an  appeal 

from  a  Judgment  granting  the  relief  prayed; 

the  decision  on  former  appeal  being  the  law 

of  the  case. 

2.  Constltutloaal  law  «=s>309(l)— Oetermlna- 
tloa  of  rights  of  naterlalman  la  action  to 
which  mortgagee  was  not  party  did  not  de- 
prive latter  of  due  process. 

The  fact  that  a  mortgagee  was  not  a  party 
to  an  action  at  law  by  a  materialman  pursu- 
ant to  Code  1907,  {  4755,  to  establish  his  debt 
and  obtain  a  lien  against  the  mortgagor,  did 
not  deprive  the  mortgagee  of  its  property  with- 
out due  process  of  law,  where  it  was  party 
to  a  suit  to  establish  priority. 

Appeal  from  Gtrcnlt  Court,  Montgomery 
Cotinty;  Wm.  Ij.  Martin,  Judge. 

BUI  by  the  VeanTlua  Lumber  Company  and 
another  against  the  Alabama  Fidelity  Mort- 
gage &  Bond  Company  to  enforce  a  lien  for 
materials  furnished  to  the  College  Court 
Realty  Company  In  the  erection  of  certain 
bolldlngs.  From  a  decree  granting  the  re- 
lief, the  Alabama  Fidelity  Mortgage  A  Bond 
Company  appeals.   Affirmed. 

The  facts  sufficiently  appear  from  the  opin- 
ion of  the  court  and  from  the  former  report 
of  this  case  In  82  South.  107. 

John  R.  Tyson,  of  Montgomery,  for  ap- 
pellant 

HoUoway  A  Hill,  of  Montgomery,  for  ap- 
pellee. 

McCLBLLAN,  J.  [1]  The  former  appeal  in 
this  cause,  consequent  upon  a  ruling  sustain- 
ing the  present  appellant's  demurrer  to  the 
bill.  Is  retorted  In  VesuTius  Lumber  Co.  t. 
Alabama  Fidelity  A  Mortgage  Co.,  82  South. 
107.  Upon  full  original  consideration  and 
after  review  on  rehearing,  this  decree  was 
reversed  and  the  equity  of  the  bill  was  vindi- 
cated. This  cause  has  now  progressed  to 
final  decree  in  accordance  with  the  object  of 
the  bill,  and  this  appeal  results.  In  the 
argument  for  appellant  the  same  propositions 
are  pressed  as  were  unsuccessfully  urged  to 
support  the  previons  decree  sustaining  the 
demurrer.  This  court  remains  convinced  of 
the  correctness  of  the  then  and  now  appli- 
cable conclusions  expressed  in  the  former 
opinion.  JeflFerson  County  Bank  v.  Barbour, 
191  Ala.  238,  68  South.  43,  was  considered  and 
discriminated  in  that  opinion. 
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[2]  The  only  matter  now  Insisted  upon 
that  does  not  fail  within  the  influence  of  the 
express  decision  on  first  appeal  is  that  the 
determination  of  the  rights  of  the  appellant 
(respondent)  was  not  in  accordance  "with 
due  process,"  for  that  the  appellant  was  not 
a  party  to  proceedings  at  law  establishing  the 
appellees'  lien,  and  yet,  appellant  asserts,  its 
rights  are  affected  thereby.  The  object  of 
the  bill  being  to  have  ascertained,  declared, 
and  enforced  the  "priorities"  between  these 
parties — as  amply  stated  in  the  former  opin- 
ion— the  appellant  has  been  accorded  an  un- 
restricted hearing,  in  conformity  with  settled 
course  of  Justice,  on  the  Issues  made;  and 
the  fact  that  the  appellees'  debt  was  adjudi- 
cated and  the  lien  established  in  an  action  at 
law,  to  which  appellant  was  not  a  party, 
against  the  CoII^e  Court  Realty  Company, 
neither  detracted  from  nor  Impaired  the  ap- 
pellant's rights  under  its  mortgage  on  the 
lots,  either  before  or  after  the  foreclosure 
sale.  Code,  g  4755 ;  Vesuvius  Lumber  Co.  T. 
Alabama  Fidelity  Co.,  82  South.  107. 

The  decree  Is  affirmed. 

ANDERSON,   0.   J.,  and   SOMB&VILLB 
and  THOMAS,  JJ.,  concur. 


DENT  at  al.  v.  FOY  et  al. 


(KM  Ala.  lot) 
(4  DIV.  836.) 


(Snpreme  Court  of  Alabama.    Jime  30,  1020.) 

I.  Executors  and  administrators  «=»473,  474 
(I)  —  Administration  of  estate  removable 
from  probate  to  chancery  court.  In  absence 
of  steps  looking  to  flaal  settlement 

On  shearing  of  verified  trill  by  heirs  at  law 
and  distributees  of  an  estate  that  no  steps  had 
been  taken  and  no  application  made  to  the  pro- 
bate court  looking  to  a  final  settlement,  it  waa 
the  right  of  complainants  to  have  the  adminis- 
tration renMved  from  the  probate  to  the  chan- 
cery court,  without  setting  up  any  special 
equity  or  reason  therefor,  under  Acts  1911, 
pp.  574,  975,  and  Acts  1915,  p.  738. 

2.  Eqalty  iS=9l48(3)— BUI  seeking  removal  In- 
to  equity  of  the  administration  of  an  estate 
held  not  multifarious. 

A  bill  by  heirs  at  law  and  distributees  of 
an  estate,  seeking  the  removal  of  the  estate 
from  the  probate  to  the  chancery  court  praying 
for  a  sale  of  the  real  estate  and  a  general 
winding  up  of  the  affairs  and  a  settlement  of 
the  equities  between  the  parties,  and  asking 
that  the  administratrix  be  required  to  give  an 
additional  bond,  was  not  multifarious;  all  the 
matters  which  the  bill  sought  to  have  adjudi- 
cated and  settled  being  relevant  to  the  admin- 
istration and  settlenMUt  of  the  estate. 

3.  Appeal  and  error  «s»874(4)-^onappealable 
order  or  decree  not  eonsidered  on  appeal 
from  laterlooutory  deeree  on  demurrer. 

On  appeal  from  an  interlocutory  decree 
overruling  demurrers  to  bill  by  heirs  at  law 
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and  distributees  of  an  estate,  seeking  the  re- 
moTsl  of  the  estate  from  the  probate  to  the 
chancery  court,  an  accounting,  etc.,  and  also 
asking  that  the  administratrix  be  reqoired  to 
give  an  additional  bond,  the  assignment  of  error 
seeking  to  review  so  much  of  the  order  of  the 
court  as  relates  to  giving  an  additional  bond  will 
not  be  considered;  there  being  no  statute  au- 
thorizing appeal  fiom  an  order  or  decree  of 
the  circuit  court,  sitting  as  a  court  of  equity, 
requiring  an  administrator  to  gire  an  additional 
bond. 

Appeal  from  Clrcnit  Court,  Barbour  Conn- 
ty;  J.  S.  Williams.  Judge. 

Bill  by  Levy  W.  Foy  and  another  against 
Helen  A.  Dent,  Individually  and  as  admin- 
istratrix, and  others,  to  remove  the  admin- 
istration of  the  estate  of  George  H.  Dent 
from  the  probate  to  the  chancery  court,  and 
for  the  further  administration  of  the  estate 
there.  From  a  decree  overruling  a  demurrer 
to  the  bill,  respondents  appeal.    AfSrmed. 

The  bill  seeks  the  removal  of  the  estate, 
and  prays  for  a  sale  of  the  real  estate,  and 
a  general  winding  up  of  the  affairs,  and  a 
settlement  of  the  equities  between  the  par- 
ties, all  of  whom  are  heirs  of  the  estate,  and 
also  asks  that  the  administratrix  be  required 
to  give  an  additional  bond.  The  demurrer* 
were  that  the  bill  was  multifarious. 

McDowell  &  McDowell,  of  Eufaula,  for  ap- 
pellants. 

A.  H.  Merrill  &  Son,  of  Bnfaula,  for  ap- 
pellees. 

BBOWN,  J.  [1]  The  bUl  in  this  case  is  fil- 
ed by  Levy  H.  Foy  and  Fred  H.  Foy,  heirs  at 
law  of  George  H.  Dent,  deceased,  and  distribu- 
tees of  his  estate,  against  Helen  A.  Dent  (the 
widow),  individually  and  as  administratrix 
•of  the  estate,  and  George  H.  Dent,  Jr.,  War- 
ren T.  Dent,  Louie  H.  Dent,  and  Helen  Dent 
Williams,  the  other  heirs  and  distributees  of 
the  estate  of  said  George  H.  Dent,  deceased. 
The  major  purpose  of  the  bill  is  to  remove 
the  administration  of  the  estate  from  the 
probate  court  of  Barbour  county,  where  It 
was  pending  at  the  time  of  the  filing  of  the 
bill,  into  the  circuit  court  sitting  as  a  court 
of  equity  for  further  administration.  The 
bill  is  verified,  and  its  averments  show  that 
no  steps  have  been  taken  and  no  application 
has  been  made  to  the  probate  court  looking 
to  a  final  settlement.  On  this  showing  It 
was  the  right  of  the  complainants  to  have 
the  administration  removed  into  the  court 
of  equity  without  setting  up  any  special 
equity  or  reason  therefor.  Acts  1911,  pp. 
574,  575;  Acts  1915,  p.  738;  Baker,  Adm'r, 
V.  Mitchell,  109  Ala.  490,  20  South.  40. 

[2]  All  the  matters  which  the  bill  seeks 
to  have  adjudicated  and  settled  are  relevant 
to  the  administration  and  settlement  of  the 
estate,  and  the  bill  Is  not  subject  to  the  ob- 


jection of  multifariousness.  Baker,  Adm'r, 
V.  Mltch^,  supra;  Rlchter  v.  Richter,  180 
Ala.  218,  60  South.  880;  Tygh  v.  Dolan,  95 
Ala.  269,  10  South.  887 ;  Martin  v.  Oam«on, 
84  South.  270. 

There  is  no  statute  aattaorlzing  an  appeal 
from  an  order  or  decree  of  the  circuit  court. 
Bitting  as  a  court  of  equity,  requiring  an  ad- 
ministrator to  give  an  additional  bond,  and 
the  assignment  of  error  seeking  to  review 
so  much  of  the  order  of  the  court  as  relates 
to  giving  an  additional  bond  will  not  be 
considered  on  this  appeal,  which  is  from  an 
Interlocutory  decree  on  demurrers  to  the  bill. 

We  find  no  errors  In  the  record,  and  the 
decree  of  the  court  below  will  be  here  af- 
firmed. 

Afilrmed. 

Al^DERSON,  a.  J.,  and  SAYBB  «sd 
GARDNER,  33^  concur. 


(KM  Ala.  373) 
MATH  IS  V.  HOLM  AN.    (4  Div.  887.) 

(Supreme  CJonrt  of  Alabama.    June  17,  1920.) 

Mechaalea'  Hens     «=3246— Equity  affords  oea- 
ourrent   remedy   for  enforcement. 

As  to  mechanics'  and  materialmen's  liens, 
under  Code  1907,  §§  4764,  4829,  providing  that 
the  Btatntory  modes  provided  in  the  Code  for 
the  enforcement  of  liens  are  not  the  ezdnsive 
modes  of  enforcing  them  and  that  any  lien 
may  be  enforced  in  the  manner  provided  by 
statute  if  so  provided,  or  in  equity,  a  lien  claim- 
ant has  a  concurrent  remedy  in  equity. 

Appeal  from  C!ircult  Court,  Dale  C!onnty: 
J.  S.  Williams,  Judge. 

Bill  by  Eugene  Mathls  against  T.  Allen 
Holman  to  enforce  a  lien  for  work  done  and 
materials  furnished  In  the  repair  of  an  au- 
tomobile. From  a  decree  sustaining  demurs 
rer  to  the  bill,  complainant  appeals.  Revers- 
ed and  rendered. 

The  case  made  by  the  bill  Is  that  respond- 
ent brought  his  car  to  complainant  and  en- 
tered Into  a  contract  with  bim  to  paint  his 
car,  put  <m  a  top  and  side  curtains,  and  after- 
wards, and  before  the  work  was  finished,  di- 
rected complainant  to  do  some  other  work, 
not  in  the  original  contract:  that  the  orig- 
inal contract  called  for  a  payment  at  $100, 
and  the  additional  work-  was  reasonably 
worth  $67;  that  without  complainant's 
knowledge  or  consent,  and  without  permis- 
sion of  complainant,  respondent  took  said 
car  out  of  the  shop  and  carried  It  into  Dale 
county  and  has  failed  and  refused  to  pay  for 
the  work  done  or  materials  furnished. 

Chapman  &  Lewis,  of  Dothan,  for  appe- 
lant. 
J.  E.  Acker,  of  Ozark,  for  appdlee. 
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SOHB^yiLLB,  J.  AppeUant  ffled  his  Mil 
In  eqnltjr  to  enforce  a  mechanlc'fl  lien  for  la- 
bor and  materials  fnmlsbed  in  repairing  an 
automobile.  A  demarrer  for  want  of  eqnlty 
In  tbe  bill  was  snstained  by  the  trial  court, 
on  tbe  theory  that  equitable  jurlsdfction  for 
the  enforcemeiit  of  statutory  Hens,  for  which 
the  statute  gives  a  specific  remedy  at  law, 
dq>ends  upon  the  existence  of  some  special 
ground  of  equitable  cognizance. 

Such  has,  Indeed,  been  the  rule  in  thii 
state.  Chandler  t.  Hanna,  73  Ala.  S90.  As 
to  mechanics'  and  materialmen's  liens  under 
section  4764  of  the  Oode,  full  concurrent  Ju- 
risdiction was  given  to  courts  of  equity,  for 
claims  exceeding  $50,  by  the  act  of  1895  (sec- 
tion 2733,  Code  1896).  And  section  4829, 
Code  1907,  provides: 

"The  statutory  modes  provided  in  this  Code 
for  the  enforcement  of  Uens  are  not  tbe  ex- 
dusive  modes  of  enfordng  such  liens;  •  •  • 
any  lien  may  be  enforced  in  the  manner  pro- 
vided by  statute,  if  so  provided,  or  in  equitVt 
or  by  attachment  for  enforcing  liens,  or  by 
any  similar  mode  or  remedy  existing  at  common 
law."    (Italics  suppUed.) 

It  is  contended  that  this  statute  is  merely 
declaratory  of  tbe  pre-existing  law  and  prac- 
tice, and  does  not  create  in  courts  of  equity 
a  new  Jurisdiction  concurrent  with  the  Juris- 
diction of  courts  of  law.  This  view  of  sec- 
tion 4829  must  be  rejected  as  unsound,  for  its 
language  is  clear,  simple,  and  direct,  and  its 
purpose  unmistakatde 

Mmreover,  this  court  has  several  times  con- 
strued it,  without  question  apparently,  as 
giving  to  lien  claimants  a  concurrent  remedy 
in  equity.  Bynum  Merc.  Oo.  v.  Bank,  187 
Ala.  281,  65  South.  815;  Pearce  v.  BrUltant 
Coal  Co.,  200  Ala.  630,  77  South.  4,  7 ;  Hen- 
derson V.  Stelner-Lobman,  etc.,  C!o.,  202  Ala. 
325,  80  South.  407. 

We  hold  that  the  trial  court  erred  in  sus- 
taining the  demurrer,  and  its  decree  will  be 
reversed,  and  a  decree  here  roidered  over- 
ruling the  demurrer  to  the  bill. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  McCLBLLAN  and 
THOMAS,  JJ.,  concur. 


rSM  Ala.  286) 

TENNESSEE  RIVER  NAV.  CO.  v.  WALLS. 
(8  DIv.  252.) 

(Supreme  Court  of  Alabama.    May  20,  1920.) 

I.  ShFppino  «=3-l32— Counts  held  to  ba  based 
01   breach   of  special  contract,   anil    not   on 
breach  of  oommon-law  or  statutory  duty. 
In  an  action  against  a  carrier  for  failure 
to   transport   plaintiff's   goods    by   defendant's 
steamboats,   counts  alleging  notice   to   defend- 
ant that  goods  were  placed  at  customary  land- 
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ing  and  stopping  place  on  the  river,  and  that 
defendant  agreed  to  take  up  and  load  snch 
goods  on  its  steamboats  and  barges  and  trans- 
port goods  to  specified  landing  on  the  river 
for  an  agreed  compensation  but  negligently 
failed  and  refused  to  transport  goodsv  negli- 
gently permitting  them  to  be  washed  away  by 
a  flood.  Aeldl  based  on  a  breach  of  a  special 
contract,  and  not  on  a  breach  of  tbe  common- 
law  or  statutory  duty  of  defendant  as  a  com- 
mon carrier. 

2.  Carriers  «=969(2)— Coonts  based  on  brsaeh 
of  speoial  contract  by  agents  without  alleg- 
Ino  authority  held  demurrable. 

In  action  against  a  carrier  based  on  breach 
of  a  special  contract,  counts  alleging  contract 
to  have  been  made  with  defendant's  agents 
lield  demurrable  for  failure  to  allege  that  the 
agents  had  authority  to  make  it 

3.  Shipping  «33l08— Refasal  of  Instruetloi  on 
Issae  of  whether  carrlai's  fecial  eontraot 
was  aneonditloaaily  to  transport  goods  held 
error  under  avldeaoe. 

In  action  for  breach,  of  a  special  contract 
to  transport  ties,  wherein  there  was  evidence 
that  the  carrier  did  not  agree  absolutely  and 
anconditionally  to  transport  but  merely  to  do 
BO  whenever  a  barge  could  be  secured  for  tbe 
purpose,  and  that  it  was  unable  to  transport 
them  before  they  were  washed  away  by  a 
flood,  refusal  of  requested  charges  hypothesiz- 
ing such  theory  of  the  case  held  revendUe 
error. 

Appeal  from  Circuit  CSourt,  Marshall  (boun- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  Seaborn  J.  Walls  against  tbe 
Tennessee  River  Navigation  (Company  for 
damages  for  failure  to  transport  ties.  Snig- 
ment  for  plaintiff,  and  defendant  appeals. 
Transferred  from  Court  of  Appeals  under 
Section  6,  Acts  1911,  p.  449.  Bevened  and 
remanded. 

The  pleadings  and  the  tendencies  of  tbe 
evidence  sufficiently  appear  from  the  opinion 
of  tbe  court 

The  following  diarges  were  refused  to  the 
api>eUant : 

(2)  It  Whittaker  only  agreed  to  furnish 
barges  whenever  he  could  get  one  to  transport 
plaintiffs  ties,  and  if  the  defendant  did  this, 
your  verdict  shonld  be  for  tbe  defendant 

(4)  If  Capt  Whittaker  did  not  agree  abso- 
lutely and  unconditionally  to  transport  Walls' 
ties,  but  if  he  only  agreed  to  do  so  whenever  he 
could  get  a  barge,  then  plaintiff  has  not  proved 
bis  case  as  alleged,  and  your  verdict  shoald  be 
for  the  defendant. 

Street  &  Bradford,  of  Ountersville,  for  ap- 
pellant. 

John  A.  Lusk  &  Son,  of  Gnntersvllle,  ft>r 
appellee. 

GARDNER,  3,  Orants  1  and  2  sought  re- 
covery of  damages  for  failure  to  deliver  2,000 
cross-ties  received  by  defendant  as  a  common 
carrier,   to  be  delivered  to  tbe  plaintiff  at 


«=3For  other  casw  ■••  ume  topic  and  KEY-NUMBER  In  all  Key-Numbered  DtOMta  and  IMezas 


Digitized  by 


Google 


712 


85  SOUTHEBN  BEPOBTEB 


(Ala. 


Gunter'g  Landing  on  the  Tennessee  river 
for  reward.  There  was  no  proof  to  support 
these  counts,  and  no  Insistence  seems  to  have 
been  made  upon  them  In  the  court  below,  al- 
though the  affirmative  charge  was  not  asked 
as  to  these  counts  separately.  For  the  pur- 
poses of  this  appeal  they  may  therefore  be 
laid  out  of  view. 

[1]  Aa  we  construe  counts  8,  4,  and  6,  they 
seek  recovery  as  for  breach  of  a  special  con- 
tract entered  into  by  the  defendant  company 
with  the  plaintiff  to  transport,  by  its  steam- 
boats and  barges,  cross-ties  placed  by  the 
plaintiff  at  the  customary  landing  and  stoi>- 
plng  place  on  the  Tennessee  river  to  Ounter's 
Landing,  also  on  said  river.  These  counts, 
after  alleging  notice  to  the  defendant's  agents 
or  servants  that  the  cross-ties  were  so  placed, 
allege  such  agents  thereupon  agreed  with  the 
plaintiff  to  take  up  and  load  the  cross-ttes  so 
placed  upon  said  steamboats  and  barges,  and 
to  transport  the  same  to  Ounter's  landing  on 
the  Tennessee  river  for  an  agreed  compensa- 
tion, and  that  the  defendant  negligently  fail- 
ed and  refused  to  take  up  and  transport  said 
cross-ties  and  negligently  permitted  them  to 
be  washed  away  by  flood. 

[2]  There  were  specific  grounds  of  demurrer 
addressed  to  these  counts  pointing  out  that 
the  contract  Is  alleged  to  have  been  made 
with  the  agents  of  the  defendant  and  falls  to 
aver  that  the  agents  mentioned  had  any 
authority  In  the  premises.  As  previously 
stated,  we  construe  these  counts  as  seeking 
recovery  upon  a  breach  of  a  special  contract, 
and  not  upon  a  breach  of  the  common-law  or 
statutory  duty  of  the  defendant  as  a  common 
carrier.  The  demurrer  was  well  taken,  and 
should  have  been  sustained.  Cooper  t. 
Slaughter,  175  Ala.  211,  67  South.  477 ;  Ad- 
dington  T.  Am.  Casting 'C!o.,  186  Ala.  S2,  64 
South.  614.  However,  as  the  cause  must  be 
reversed  for  reasons  hereinafter  stated.  It 
la  unnecessary  to  determine  whether  this 
error,  under  the  facts  presented,  would  neces- 
sitate such  a  result 

The  evidence  for  the  plaintiff  tended  to 
show  an  agreement  on  the  part  of  Whlttaker, 
the  captain  of  the  boat,  absolutely  and  un- 
conditionally to  transport  these  ties;  while 
the  evidence  for  the  defendant  was  to  the 
^ect  (Whlttaker  himself  testlf^ng)  that 
there  was  no  such  absolute  agreement,  but 
It  was  only  agreed  to  do  so  whenever  a  barge 
could  be  secured  for  that  purpose,  and  that 
for  various  reasons  the  barges  could  not  be 
secured  to  transport  all  of  plalntifTs  cross- 
ties  before  the  flood. 

[3]  Charges  2  and  4,  refused  to  the  defend- 
ant, hypothesize  this  theory  of  Its  case,  and 
we  are  of  the  opinion  they  should  have  been 
given,  and  their  refusal  Is  reversible  error. 
The  substance  of  these  charges  was  not 
toudied  upon  In  any  given  charge,  nor  In  the 
oral  charge  of  the  court    Indeed,  the  oral 


charge  of  the  court  seems'  to  have  proceeded 
upon  the  theory  that  these  counts  sou^t 
recovery  for  a  breach  of  the  common-law  or 
statutory  duty  owing  to  the  plaintiff  ratlier 
than  for  a  violation  of  a  special  contract 
and,  also,  plaintiff's  counsel  seem  to  so  insist 
upon  this  apiteal.  But,  as  stated  above,  we 
construe  the  counts  differently.  So  constm- 
ing  these  counts,  therefore,  it  la  clear  that 
the  defendant  was  entitled  to  these  Instruc- 
tions. 

Other  errors  assigned  seem  to  be  upon 
rulings  largely  based  upon  the  theory  that 
the  plaintiff  seeks  recovery  for  a  breach  of 
the  conttnon-law  or  statutory  duty,  and  need 
not  be  here  separately  treated. 

For  the  error  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Beveised  and  remanded. 


ANDEBSON,    0.    J„ 
BBOWN,  JJ.,  concur. 


and    SAyBB   and 


(MM  Ala.  SS3) 
ROWE,  jDiiga  of  Probata,  v.  OWEN. 
(4  DIv.  875.) 

(Supreme  Court  of  Alabama.    Jane  10,  1920.) 

District  and  proteoating  attsmsys  «=»3(l)— 
Statute  abollsfiloB  county  court  haM  not  ta 
abolish  offios  of  deputy  solicitor. 
Local  Acts  1919,  p.  31,  repealing  Acts  191S, 
p.  862,  in  BO  far  aa  the  latter  act  provided  a 
county  court  for  Coffee  eoimty,  does  not  alxdisb 
the  office  of  deputy  solicitor  provided  for  if 
section  4,  since  the  duties  of  the  deputy  solici- 
tor are  not  confined  to  the  county  court,  in  view 
of  section  6. 

Appeal  from  CSrcnlt  Court  Coffee  Coun- 
ty; A.  B.  Foster,  Judge. 

Petition  of  M.  A.  Owen,  aa  Deputy  Stdici- 
tor,  for  mandamus  to  be  directed  to  S.  N. 
Bowe,  as  Judge  of  Probate,  to  require  him  to 
Issue  monthly  a  county  warrant  payable  to 
Owen  as  salary  at  the  rate  of  $750  per  an- 
num. From  a  decree  granting  the  writ,  le- 
qtondent  appeals.    Affirmed. 

W.  W.  Sanders,  of  Elba;  for  appellant 
M.  S.  Carmlchael,  of  Montgomery,  for  ap- 
pellee. 

ANDEBSON,  O.  J.  The  ax^  of  1919  (Local 
Acts,  p.  31)  unquestionably  repeals  the  Act 
of  1915,  p.  862,  in  so  far  as  said  act  provided 
a  county  court  for  Coffee  county.  Said  for- 
mer act  also  attempts  to  abolish  all  offlcea 
pertaining  to  said  county  court  as  well  aa 
all  salaries  of  the  Judge  and  solicitor  of  said 
court  Therefore  the  question  arlaes.  Does 
this  act  abolish  the  office  of  deputy  solicitor, 
as  provided  by  section  4  of  the  Act  of  1915.  p. 
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819,  and  which  said  office  Is  held  by  this  ap- 
pellee? Said  section  4,  among  other  things, 
provides  that — 

"The  several  cirenit  solldtors,  except  as  oth- 
erwise provided  by  law,  shall  appoint  a  depa- 
tj  solicitor  in  each  comity  of  his  circuit  to  rep- 
resent the  state  in  all  cases  in  the  county  court 
and  inferior  conrta  and  all  preliminary  pro- 
ceedings, applications  for  bail  and  habeas  cor- 
pus, proceedings  in  all  courts,  aid  or  act  for 
the  circuit  solicitor  before  the  grand  Jnry  and 
in  all  matters  in  the  circuit  court  when  re- 
quested to  do  so  by  the  circuit  solicitor,  and 
perform  all  the  duties  of  the  circuit  solicitor  in 
his  absence  when  so  directed  by  the  circuit  so- 
licitor, and  such  deputies  may  be  removed  by 
the  circuit  solicitor  at  pleasure." 

It  must  be  observed  that  the  appellee  Is 
not  what  Is  termed  a  county  solicitor,  strict- 
ly speaking,  but  is  a  deputy  solicitor  and  Is 
charged  by  law  with  the  performance  of 
various  and  sundry  duties  besides  prosecut- 
ing cases  in  the  county  court.  The  act  abol- 
ishing the  county  court  would,  no  doubt, 
abolish  all  offices' x>ertainlng  exclusively  to 
said  court,  and  an  attempt  to  expressly  do 
so  might  be  regarded  as  superfluous;  but 
should  we  consider  this  iM>rtlon  of  the  act, 
we  cannot  hold  that  it  was  the  legislative 
intent  to  abolish  all  offices  which  carried  with 
them  the  additional  or  ex  offldo  duty  of 
holding,  attending,  or  acting  generally  In 
the  county  court,  but  which  was  not  confined 
exclusively  thereto.  The  duties  of  this  ap- 
pellee are  not  confined  to  the  county  court 
and  do  not  necessarily  pertain  to  the  county 
court  in  every  respect — no  more  so  than 
those  of  the  probate  Judge,  sherlfF,  or  cir- 
cuit clerk — ^and  It  would  be  an  anomaly  to 
hold  that  the  Legislature  Intended  to  abolish 
all  of  these  offices,  except  in  so  far  as  the 
duties  of  same  pertain  to  the  county  court 
Had  this  defendant  been  what  is  termed  a 
"county  solicitor,"  strictly  speaking,  and  all 
of  his  official  acts  and  duties  related  exclu- 
sively to  the  county  court,  the  office  would 
no  doubt  be  abolished  by  the  act  In  question; 
but  he  holds  no  such  office,  and  has  many 
duties  to  perform  which  do  not  belcxig  or 
pertain  to  the  county  court. 

We  may  concede  that  so  much  of  section  6 
of  the  Act  of  1919,  p.  31,  as  abolishes  the 
salary  of  the  judge  and  solicitor  of  said  coun- 
ty-court is  cognate  and  germane  to  the  title, 
but  which  point  we  do  not  decide;  yet  it 
necessarily  applies  only  to  salaries  for  coun- 
ty court  work,  and  not  to  a  general  salary  of 
the  offices  connected  therewith  or  to  fees  and 
charges  not  earned  in  the  county  court  and 
provided  for  the  discharge  of  duties  dis- 
connected therewith.  Section  5  of  the  Act  of 
1915,  p.  820,  provides  a  general  salary  for 
deputy  solicitors,  and  Is  not  confined  to 
services  performed  by  him  in  the  county 
court;  but  Is  intended  as  compensation  for  the 


discharge  of  the  general  duties  enjoined 
upon  him  by  section  4  of  said  act 

The  Judgment  of  ttie  cirenit  court  is  af- 
firmed. 

Affirmed. 

SATEBl,  GARDNER,  and  BROWN,  JJ., 
ooncor. 


(2M  Ala.  274) 
HOME    QUANO    CO.    v.    INTERNATIONAL 
AGR.  CORPORATION.    (3  Div.  404.) 

(Supreme  Court  of  Alabama.    Nov.  27,  1919. 
Rehearing  Denied  May  20,  1920.) 

1.  Sales  «s>8l(5)— Contraot  construed  to  as- 
thorize  shipment  only  on  order  and  not  after 
April,  by  reason  of  use  of  term  "Into"  April. 

A  modified  contract  to  ship  sulphuric  acid 
as  ordered  in  months  of  October  to  March 
and  "into"  April  construed,  as  aided  by  the 
meaning  the  parties  gave  to  it,  to  authorize 
shipmeuta  only  on  order  of  buyer  who  could 
order  through  April,  but  not  after;  time  being 
of  essence  of  contract 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Into.] 

2.  Sales  «=»I74— No  default  whera  other  party 
fails  to  perform  condition  preoedent. 

If  a  party  to  an  executory  contract  for  the 
sale  of  goods  has  assumed  the  duty  to  do  some 
precedent  act  on  which  a  subsequent  act  look- 
ing to  a  consummation  of  the  sale  by  the  other 
party,  depends,  the  former  has  not  complied 
with  his  obligation  until  he  performs  such  act 
and  the  latter  is' not  in  default  so  long  as  the 
former  has  not  performed,  provided  there  has 
been  no  waiver  of  performance. 

3.  Sales  «=994— Modlfled  eontraot  not  affeotei 
by  acts  onder  previous  eontraot. 

Where  on  third  year  of  contract  to  sell  sul- 
phuric add  a  modified  agreement  was  entered 
into,  by  which  seller  was  not  bound  to  deliver 
unless  order  for  shipment  was  given  by  buyer, 
indulgences  extended  by  seller  to  buyer  in  the 
previous  years  could  not  be  a  waiver  of  the 
terms  of  the  modified  contract 

4.  Sales  «=»  1 07— Notice  of  resolsslon  for  fail- 
ure to  order  out  goods  nnneoessary  where 
time  Is  of  essance. 

Where  time  is  of  essence  of  contract  and 
a  buyer  fails  to  order  shipments  out  within 
time  stipulated,  seller  is  under  no  duty  to  give 
notice  of  rescission. 

Appeal  from  Circuit  Court  Montgomery 
County;   Gaston  Gnnter,  Judge. 

Action  by  the  Home  Guano  Company 
against  the  International  Agricultural  Cor- 
poration for  breach  of  contract  From  a  de- 
cree sustaining  demurrers  to  the  complaint 
plaintiff  takes  nonsuit  and  anieals.    Affirmed. 

The  following  is  the  contract: 

This  agreement  made  this  6th  day  of  June, 
1912,  by  and  between  the  International  Agrical- 
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tura]  Corporation,  a  corporation  duly  organized 
under  and  pursuant  to  the  laws  of  the  state 
of  New  York,  party  of  the  first  part  (hereinaft- 
er designated  as  "seller")  and  the  Home  Quano 
Company,  of  Dothan,  Ala.,  a  corporation  duly 
organized  under  and  pursuant  to  the  laws  of  the 
state  of  Alabama,  party  of  the  second  part 
(hereinafter  designated  as  "buyer")  witnesseth: 

The  parties  hereto  have  contracted  and 
agreed,  and  do  hereby  contract  and  agree,  as 
follows:  Buyer  agrees  to  purchase  and  re- 
ceive, and  does  hereby  purchase,  and  the  seller 
agrees  to. sell  and  to  deliver,  and  does  hereby 
sell,  nnder  the  terms  and  conditions  hereinafter 
set  forth,  sulphuric  acid  of  the  following  grades, 
quantity,  and  at  price  stipulated: 

Fifty-six  hundred  (5,600)  tons  of  two  thou- 
sand (2,(X)0)  pounds  each,  minimum,  and  eight 
thousand  (8,000)  tons,  of  two  thousand  (2,o50) 
pounds  each,  maximum,  of  60%  Beaume  sul- 
phuric add  for  delivery  in  approximately  equal 
monthly  quantities  from  August  1,  1^12,  to 
February  1, 1913.  Eight  thousand  tons  (8,000) 
tons,  of  two  thousand  (2,000)  pounds  eacA, 
60%  Beaume  sulphuric  acid  (10%  more  or  less 
buyer's  option),  for  delivery  in  approximately 
equal  monthly  quantities  from  August  1,  1913, 
to  February  1,  1914.  Eight  thousand  (8,000) 
tons,  of  two  thousand  (2,000)  pounds  each, 
60%  Beaume  sulphuric  acid  (10%  more  or  less 
buyer's  option),  for  delivery  in  approximately 
equal  monthly  qt^ntities  from  Augost  1,  1914 
to  February  1,  1915. 

Five  dollars  and  sixty  cents  ($5.60)  per  ton 
of  two  thousand  (2,000)  pounds  basis  60% 
Beaume  acid,  f.  o.  b.  Copperhill,  Tenn.,  con- 
tingent upon  seller's  ability  to  secure  a  rate 
of  freight  on  60%  acid,  CJopperhill,  Tenn.,  to 
Dothan,  Ala.,  of  three  dollars  ($3.00)  per  ton 
of  two  thousand  (2,000)  pounds.  Seller  guar- 
antees that  during  the  life  of  this  contract  no 
higher  rate  of  freight  shall  be  enforced  than 
three  dollars  and  twenty-five  cents  ($3.25) 
per  ton  two  thousand  (2,000)  poonds  between 
the  above-named  points,  but  should  said  freight 
rate  be  in  excess  of  three  dollars  ($3.00)  per 
ton  two  thousand  (2,000)  pounds,  seller  agrees 
to  pay,  upon  demand  one  half  of  such  excess 
up  to  the  maximum  rate  guaranteed  by  seller. 
Seller  agrees  to  furnish,  without  additional 
expense,  tank  cars  (tank  cars  to  be  in  good 
condition)  for  the  transportation  of  such  acid. 
Payment  for  add  nnder  this  contract,  as  de- 
livered from  selTcr  to  buyer,  shall  be  m8d«  in 
cash  in  New  York  exchange  on  the  tenth  of 
each  month  for  the  preceding  calendar  month's 
deliveries;  each  month's  deliveries  to  stand 
as  a  separate  sale  and  contract. 

It  ia  understood  that  seller  is  privileged  to 
deliver  acid  of  greater  or  lesser  strength  than 
60%  Beaume,  but  not  less  than  57%  Beaume 
nor  more  than  62.50%  Beaume.  For  any  ex- 
cess in  such  add  above  or  below  60%  Beaume 
a  proportionate  or  reduction  shall  be  made  in 
the  price  per  ton  according  to  the  per  cent,  of 
60%  acid  contained  in  such  acid  of  higher  or 
lower  degree,  as  set  forth  in  the  table  of  the 
Manufacturing  Chemists'  Association.  Ap- 
proximately at  the  end  of  each  month  aeller 
shall  reimburse  buyer  for  additional  freight 
which  buyer  may  have  paid  or  incurred  liability 
<or  by  reason  of  the  sfiipment  of  add  of  weaker 
strength  than  60%  'Beaume,  and  buyer  shall 
pay  to  the  seller  the  amount  of  freight  charges 
■aved  to  the  buyer  by  reason  of  the  ahipment 


of  add  of  greater  strength  than  60%  Beaume. 
Settlement  shall  be  made  for  each  and  every 
ahipment  upon  the  basis  of  60%  Beaume,  as 
determined  by  the  producing  company,  0>pper- 
hill,  Tena.,  whose  test  shall  be  the  basis  of 
the  settlement.  In  case  of  dispute  as  to  the 
accuracy  of  such  analysis,  aample  of  the  car- 
load in  question,  as  drawn  by  the  producing 
company  at  Copperhill,  shall  be  submitted  to 
Ledoux  &  Co.,  Analytical  CShemiata,  No. 
99  John  street.  New  York,  for  analysis,  whose 
determination  shall  be  final;  railroad  wei^ts 
at  the  point  of  shipment  to  govern. 

It  is  understod  that  all  add  purchased  noder 
this  contract  is  for  buyer's  own  consumption, 
and'  for  shipment  to  buyer's  works  at  Dothan. 
Ala. 

In  the  event  of  war,  or  if  prevented  by  strikes 
of  workmen,  epidemics,  fires,  cydones,  floods 
or  other  providential  cause,  acddenta  to  ma- 
chinery, boUers  or  hindrances  in  shin>inc, 
whereby  the  seller  or  buyer  may  be  prevented 
from  carrying  out  the  provisions  of  this  con- 
tract, then  and  in  that  event,  it  ia  mutually 
understood  that  this  contract  is  suspended  pend- 
ing peace  dedaration,  or  for  such  time  as  may 
reasonably  be  required  to  rebuild  or  make  re- 
pairs caused  by  fires,  providential  influence! 
or  other  hindrances  above  enumerated. 

Rushton,  Williams  &  Crenshaw,  of  Mont- 
gomery, Al.  C.  King,  of  Atlanta,  Oa^  Farmor. 
Merrill  &  Farmer,  of  Dothan,  and  J.  J.  May- 
field,  at  Montgomery,  for  appellant 

LltUe,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, Ga.,  and  Stelner,  Crum  &  Well,  of 
Montgomery,  for  appellee. 

THOMAS,  3.  The  suit  iB  for  the  breach 
of  contract 

Counta  5  and  6  are  practically  the  same, 
and  7  and  8  are  bo  in  legal  effect.  Donnr- 
rers  were  sustained  to  each  count  Because 
of  such  adverse  ruling  plaintiff  took  a  non- 
suit with  leave  to  review  the  ruling  on  de- 
murrer on  appeal.  Code,  $  3017 ;  SchlUlnger 
V.  Wickersham,  75  South.  11;  Herrmann  v. 
Mobile  County,  202  Ala.  274,  80  South.  112; 
Underwood  Tj-pewrlter  Co.  v.  Marengo  Co. 
Bank  (App.)  81  South.  543.  The  eevetal 
counts  set  out  the  original  contract,  and 
such  of  the  correspondence  of  the  parties  as 
to  enable  this  court  to  determine  the  merits 
of  the  controversy,  as  did  the  trial  court  in 
sustaining  demurrers  to  the  CMnplalnt.  The 
reporter  of  decisions  will  embrace  In  his 
statement  of  facts  the  written  contract 

The  contract  was  dated  June  6,  1912,  ana 
by  Its  terms  the  Home  Guano  Ompany  pur- 
chased of  the  International  Agricultural  Cor- 
poration 21,600  tons  of  sulphuric  acid,  5,600 
tons  to  be  delivered  in  approximately  equal 
monthly  quantities  from  August  1,  1912,  to 
Febmary  1, 1913 ;  8,000  tons  in  approximate- 
ly equal  monthly  quantities  from  Angost  1, 
1913,  to  February  1,  1914;  and  8,000  tons 
in  approximately  eqnal  monthly  quantltiea 
from  August  1,  1914,  to  February  1,  1915, 
at  $5.00  per  t<»,  f.  o.  b.  Copperhill,  Tenn. 
The  seasons  for  whldi  delWerlea  were  orig- 
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Inally  contracted  ran  from  the  month  of 
August  to  January,  induslTe,  deliveries  to 
be  made  "in  approximately  equal  monthly 
quantities";  and  the  acid  was  purchased 
for  con8nmptl<»i  by  plaintiff  at  Its  works  at 
Dothan,  Ala. 

In  codnts  6  and  6  it  Is  averred  that  after 
the  expiration  of  the  first  two  seasons  and 
before  the  commencement  of  the  shipping 
season  of  the  last  year  of  the  contract  de- 
fendant notified  plaintiff  in  writing  that  dur- 
ing the  last  year  of  the  omtract  it  would  re- 
quire iriaintlff  to  take  the  add  according  to 
contract  terms,  and,  falling  as  to  this,  would 
otlterwlse  dispose  of  it  The  letter  dated 
March  21, 1014,  is  as  follows: 

"We  have  your  telegram  of  to-day  reading 
as  follows:  'Hold  up  sliipinents  of  sulphoric 
add  mitil  we  order  more.'  We  also  not*  yonr 
letter  of  March  18th,  in  wliidi  yon  say,  'Under 
onr  contract  with  yon  buyer  has  the  option'  of 
some  additional  qoantity,  and  we  will  send  yon 
additional  orders  for  shipment  after  the  wbek 
ending  March  21st'  As  I  advised  yon  in  my 
letter  of  March  19th,  the  six  cars  shipped 
yon  for  the  week  ending  March  21at  will  com- 
plete your  contract  for  8,000  tons.  While  it 
is  true  ttiat  your  option  carries  a  10%  more  or 
less  option  danse,  there  is  no  option  on  onr 
part  to  give  yon  this  10%,  because  you  did  not 
order  it  shipped  prior  to  the  expiration  date 
specified  in  the  contract  for  deliveries.  •  *  • 
I  take  this  opportunity  to  call  your  attention 
to  the  fact  tliat  shipments  of  sulphuric  add 
on  the  third  year  of  your  contract  commences 
August  1,  1914,  and  expires  January  31,  1915, 
f:ame  to  be  taken  at  the  rate  of  1,333  tons  per 
month.  Heretofore  we  have  been  very  lenient 
with  yon,  allowing  yon  to  take  sulphuric  add 
in  any  other  month  than  specified  in  the  con- 
tract. *  *  •  Now  that  our  sulphuric  add 
production  is  sold  up  and  there  is  a  positive 
shortage,  it  will  be  no  longer  possible  for  us  to 
hold  off  shipments  and  then  attempt  to  make 
up  same  to  you  later  as  you  may  require,  as 
we  will  find  ourselves  not  having  the  add  to 
ship  you.  I  wish  to  particularly  emphasise  to 
yon  at  this  time  the  fact  that  sliipmenta  on  the 
third  year  of  your  contract  are  to  commence 
in  August  1914,  at  the  rate  of  1,333  tons  per 
montlt.  •  •  •  I  also  wish  to  call  your  atten- 
tion at  this  time  to  the  necessity  of  yon  notify- 
ing us  before  the  expirntion  of  your  third  year 
contract  if  you  are  going  to  exerdse  your  op- 
tion for  the  increased  tonnage.  I  wish  to  as- 
sure yon  that  it  is  onr  desire  to  co-operate  with 
you  and  assist  yon  in  every  way  possible,  and 
my  only  reason  for  writing  this  letter  is,  so 


"We  confirm  onr  call  on  yon  and  onr  mntual 
agreement  that  instead  of  our  selling  some  add 
on  contract  that  you  will  be  glad  to  have  some 
because  of  the  shutdown  at  Copperbill.  We 
will  as  agreed  order  out  the  add  as  soon  as 
we  can  which  we  outlined  and  yon  will  ship 
us  the  same  as  last  year  when  we  kept  talcing 
it  through  October,  November,  December,  Jan- 
uary, February,  and  March  and  into  April.  As 
stated  wc  will  do  a  smaller  business  and  there- 
fore we  won't  want  over,  say  6,600  tons  add 
based  on  the  contract  terms  of  more  or  less. 
Thanking  you  for  favors  and  trusting  conditions 
will  grow  better,  we  are,"  etc. 

This  personal  conference  and  confirmatory 
letter  were  in  response  to  the  notice  from 
defendant  to  plaintiff  that  it  would  not  de- 
liver acid  tor  the  last  season  except  as  per 
contract  terms.  As  to  counts  5  and  6,  in 
which  the  letter  of  March  21,  1914,  is  ex- 
hibited, the  personal  conference  and  the  sub- 
sequent confirmatory  letter  averred  must  be 
construed  in  the  light  of  this  notice.  Aa  to 
counts  7  and  8,  the  purport  of  this  con- 
ference, finding  expression  In  the  letter  of 
September  5th,  and  subsequent  communica- 
tions of  the  parties  (exhibited  in  said  counts), 
is  not  elucidated  by  the  letter  or  notice  of 
March  21,  1914,  which  we  have  set  out.    ' 

We  may  observe  that  after  the  letter  of 
March  21,  1914,  and  before  that  of  September 
5th,  there  was  correspondence  looking  to  a 
reduction  of  the  quantity  of  add  required  bj 
plaintiff  to  be  taken  nnder  the  original  con- 
tract for  the  ensuing  year,  and  in  which  de- 
fendant's vice  president  stated  that  with 
suitable  notice  defendant  would  make  an  ef- 
fort to  dispose  of  the  same  elsewhere,  to 
which  plaintiff  replied  that  it  might  wish 
to  reduce  that  tonnage  about  1,500  tons,  and 
that  advice  would  be  given  "In  person  when 
the  writer  is  In  Atlanta  during  the  middle 
of  June."  No  further  correspondence  Is  ex- 
hibited that  related  to  a  reduction  of  the 
quantity  of  add  to  be  ordered  by  plaintiff, 
until  after  the  personal  conference  between 
(^dals  of  the  respective  companies,  that  is, 
the  letter  of  September  5,  1914,  containing 
the  statement  "As  stated,  we  will  do  a  small- 
er business,  and  therefore  we  won't  want 
over,  say,  6,500  tons  acid  based  on  the  con- 
tract terms  of  more  or  less."  This  prelim- 
inary correspondence  between  the  parties 
(preceding  the  letter  of  September  6th),  look- 


be  relieved  of  any  later  embarrassment  by  not 
being  able  to  accommodate  you  as  we  have 
heretofore." 

This  letter  Is  not  exliibited  as  a  part  of 
counts  7  and  8.  After  receipt  of  this  notice, 
iHalntifll's  executive  officer  had  a  personal 
conference  with  an  officer  of  defendant,  of 
the  details  of  which  plaintiff  sent  the  con- 
firmatory letter  of  September  6,  1914,  to  de- 
fendant, whidx  is  set  out  in  each  of  said 
counts,  and  which  is  as  follows: 


that  you  will  know  yonr  position,  and  we  may   Ing  to  a  reduction  of  the  quantity  of  add  to 


be  taken  for  the  third  season,  from  8,000 
tons  to  not  exceeding  6,600  tons  add  based 
on  contract  terms  of  more  or  less,  is  <mly 
exhibited  In  counts  6  and  6.  Counts  7  and 
8  take  up  the  modification  of  the  original 
contract  by  the  terms  of  the  letter  of  Sep- 
tember 6,  1914,  and  recount  the  subsequent 
conduct  and  correspondence  of  the  parties, 
as  to  deliveries,  shipping  instructlcms,  de- 
mands for  and  receipts  of  sulphuric  add 
shipped  thereunder  to  date  of  April  10, 1915. 
The  immediately  sacceedlng  oorreapoadenoe 
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and  conduct  of  the  parties  are  shown  by  the 
exhibits  and  averments  In  counts  6  and  6,  7 
and  8.  The  subsequent  notice  by  defendant 
to  plaintiff  was  of  no  uncertain  Import.  On 
October  21.  1914,  defendant  wrote  plaintiff 
as  follows: 

"At  yon  are  aware,  according  to  the  terms  of 
yoor  contract,  there  is  sulphuric  add  dne  yoa 
during  the  month  of  October,  1014.  We  are 
holding  this  add  subject  to  your  order,  and 
ask  yon  for  shipping  instructians.'* 

And  on  November  4,  1911: 

"Please  give  us  shipping  instnictions  on  sul- 
phuric add  dne  yoa  during  the  months  of  Oc- 
tober and  November,  as  per  the  terms  of  the 
contract,  and  oblige," 

Plaintiff  telegraphed  defendant  on  Novem- 
ber 11,  1914,  as  follows: 

"Stop  acid  shipments  at  once  and  begin  ship- 
ping again  fifteenth." 

And  wrote  on  November  27th: 

"Upon  receipt  of  this  letter,  please  ship  as 
three  tanks  of  sulphuric  acid  and  then  one  tank 
each  day  until  we  order  otherwise." 

Answer  was  made  on  the  SOth  as  follows: 

"I  beg  to  acknowledge  receipt  of  your  order 
of  November  27th.  We  will  ship,  commencing 
to-day,  three  tank  cars  of  sulphuric  add,  and 
then  one  tank  each  day  until  otherwise  advised." 

And  defendant  wrote  plaintiff  on  Decem- 
ber 12,  1914,  acknowledging  receipt  of  tele- 
gram of  the  11th  instant,  "advising  us  to 
stop  shipments  of  sulphuric  add  at  once,  and 
then  begin  shipping  on  the  15th.  We  have 
entered  your  orders  accordingly" — and  on 
January  1,  1915,  wrote  plaintiff,  tendering 
It  the  "1,333  tons  of  sulphuric  add  which 
yoa  are  due  to  take  during  the  month  of  Jan- 
uary, 1915,  as  per  the  terms  of  your  con- 
tract," and  asked  for  "shipping  orders  on 
this  tonnage  at  once."  In  reply  idalntlff 
wrote: 

"Ship  ns  one  car  of  snlphuric  add  each  day 
until  the  order  is  changed." 

Defendant  wrote  that  It  did  "adcnowledge 
receipt  of  yonr  favor  of  January  2d,  In- 
structing us  to  begin,  upon  receipt  of  your 
letter,  shipping  you  sulphuric  add  at  the 
rate  of  one  tank  each  day  until  the  order  Is 
changed.  We  will  be  governed  accordingly." 
On  January  18,  1915,  plaintiff  telegraphed 
defendant  to  "stop  shipment  add  four  days 
and  then  commence  shipping  again  at  same 
rate."  The  defendant  complied  with  the  re- 
quest On  January  21,  1915,  plaintiff  tele- 
graphed defendant  that  It  was  "overloaded 
with  add,"  and  not  to  "ship  any  more  until" 
January  27th;  and,  In  accordance  with  this 
request,  defendant  did  not  ship  further 
add  until  that  date,  and  thereafter  shipped 
one  car  each  day  to  and  Induding  January 
30th. 


The  primary  questtcm,  presented  by  the 
ruling  on  demurrers  to  the  several  counts 
of  the  complaint.  Is  as  to  the  extent  of  modi- 
fication of  the  original  contract.  The  letter 
of  September  5,  1914,  states  (1)  Oiat  that 
modification  relieved  plaintiff  of  the  duty 
of  taking  add  per  original  contract  quantity 
of  8,000  tons  "In  approximately  equal  month- 
ly quantities"  within  the  time  as  original- 
ly stipulated,  August  1,  1914  to  February  1, 
1915;  (2)  that  plaintiff  would  order  out 
and  defendant  would  ship  on  such  orders 
sulphuric  acid  "the  same  as  last  year  when 
we  (irialntlff)  kqtt  taking  It  through  Oct., 
Nov.,  Dec,  Jany.,  Feby.  and  March  and  into 
April";  (3)  that  plaintiff  would  "do  a  smaU- 
er  business"  than  In  former  seasons  and 
would  not  "want  over  •  •  •  6,500  tons 
add  based  on  the  contract  terms  of  more 
or  less" ;  (4)  that  the  original  contract  terms 
"more  or  less"  as  to  quantity  continued  In 
force  as  to  the  new  tonnage — of  not  more 
tbad  6,600  tons— for  the  tonnage  of  the  des- 
ignated third  shipping  season  was  based  on 
"10  %  more  or  less  buyer's  option ;"  (5)  that 
all  the  other  terms  of  the  original  contract 
were  continued  In  forca  In  short,  that  the 
plaintiff  was  permitted  to  order  out  the  acid 
In  question  In  Irregular  quantities  during  the 
extended  season  indicated  for  the  reduced 
tonnage. 

[1]  Was  time  of  the  essence  of  the  con- 
tract as  so  modified?  If  so,  what  time  in 
whldi  orders  of  shipment  were  to  be  made 
was  in  contemplation  of  the  parties  and 
found  expression  in  this  modified  contract 
and  subsequent  interpretatl<m  thereof  by 
the  parties  thereto?  It  may  not  be  out  of 
place  to  note  the  ordinary  and  natural  mean- 
ing of  the  word  "into"  as  preceding  the  word 
"AprU"  and  succeeding  the  word  "March." 
The  word  "into,"  in  contracts  and  statutes, 
has  often  been  the  subject  of  judicial  deter- 
mination. It  was  defined,  in  an  act  authoris- 
ing a  corporation  to  extend  its  way  "Into 
the  townships  of  Caldwell  and  Wayne,"  to 
mean  "any  pari;"  of  said  townships.  Pomp- 
ton  T.  Cooper  Union,  101  D.  S.  196.  201.  25 
L.  Ed.  803.  In  the  contract  designation  of 
a  highway  as  the  "Somervllle  pike"  it  was 
held  to  mean  that  it  began  within  the  mu- 
nicipality of  New  Decatur  and  extended  with- 
out the  dty  to  a  distant  part  of  the  county. 
Ryan  v.  Goodridi  ft  CrlnMey,  75  South. 
17,  19.  To  the  same  effect  was  the  word 
defined  in  Water,  Light  &  Gas  Co.  v.  Hutch- 
inson Inter.  Ry.  Co.,  74  Kan.  661,  87  Pac 
883,  884.  The  right  to  build  piers,  wharves, 
etc.,  out  from  the  shore  into  navigable  wa- 
ters held  inconsistent  with  entire  s^iara- 
tl(m  from  the  land.  Western  Maryland, 
etc.,  Co.  V.  Baltimore,  106  Md.  661.  565, 
566,  68  Aa  6;  Hess  v.  Mulr,  65  Md.  586, 
603,  6  AtL  540,  6  AtL  673.  So  mudi  by 
way  of  analogy  as  a  guide  to  the  Intent  of 
the  parties  in  the  use  of  the  words  in  the 
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contract,  "February  and  March  and  Into 
April,"  succeeding  the  words,  "We  will 
*  *  *  order  out  the  add  as  soon  as  we 
can,  •  •  •  and  you  "will  ship  us  the 
same  as  last  year  when  we  kept  taking  It 
through  October,  November,  December,  Janu- 
ary," etc. 

If  we  were  to  Judge  the  contract  by  the 
terms  of  said  letter,  its  express  provision 
was  that  defendant  would  not  ship  in  approx- 
imately equal  monthly  quantities  the  amount 
originally  contracted  for  (8,000  tons),  but 
that  the  amount  was  not  to  exceed  6,600 
ttms  "more  or  less,"  to  be  shipped  only  on 
plaintiffs  orders  during  the  spedfled  months 
of  October,  November,  December,  January, 
February,  "March  and  into  ApriL"  This 
meaning  is  confirmed  by  the  correspondence 
averred  in  each  of  the  counts  to  which  de- 
murrers were  sustained.  That  is  to  say, 
by  the  modified  contract  defendant  was  sub- 
ject to  plaintUI's  shipping  orders.  Not  only 
Is  this  the  ordinary  and  natural  meaning 
of  this  instrument  Itself,  but  Is  the  meaning 
the  parties  have  givoi  thereto  by  their  sub- 
sequent correspondence  and  acts  thereunder. 
This  correspondence  (exhibited  at  length  In 
counts  6  and  6,  and  exhibited  and  averred 
in  counts  7  and  8),  considered  In  detail, 
consists  of  requests  by  defendant  for  ship- 
ping orders,  plaintiff's  notifications  for  ship- 
ments and  subsequent  modlficatioos  there- 
of, plaintiff's  tender  of  add  for  shipment, 
requests  by  defendant  for  payment  of  con- 
summated shipments,  and  final  order  of 
shipment  not  later  than  April  10, 1915.  These 
last  orders  and  countermands  are  not  only 
interesting,  but  Important.  On  April  2,  1915, 
plaintiff  telegraphed  defendant: 

"Stop  sliipping  add  at  once  nntfl  we  order 
nore.    Overcrowded." 

On  April  3, 191B,  defendant  wrote: 

"We  acknowledge  receipt  of  your  telegram 
«f  April  2d,  advising  us  to  stop  shipments  of 
snlphuric  add  to  you  until  you  order  more. 
We  will  be  governed  aecordlni^." 

Plalntltrs  last  shipping  direction  to  de- 
fendant was  by  letter  of  April  10,  1915,  as 
follows: 

"Upon  receipt  pf  this  please  have  shipped  to 
as  at  once  three  car*  sulphuric  acid  and  ship 
them  all  the  same  day" 

— and  plaintiff  promptly  complied  therewith. 
tPhereafter,  in  August,  plaintiff  demanded  3,- 
-600  tons  alleged  to  be  short  on  deliveries  to  It 
The  complaint  further  avers  that  after 
defendant  made  its  request  for  shipping 
instructions,  and  before  the  26th  of  August, 
1916  (the  date  of  idaintifTs  demand  for  the 
add  undelivered  on  its  alleged  contract),  de- 
fendant did  not  request  plaintiff  to  order  out 
the  balance  of  the  snlphuric  add  due  on  con- 
tract, or  give  plaintiff  notice  that  it  would 
refuse  to  sliip  add  "unless  plaintiff  ordered 


it  out  or  took  the  same  within  a  reasonable 
time  from  the  defendant,"  that  defendant 
"failed  or  refused  to  ship  to  plaintiff  said 
sulphuric  add  due  on  said  contract,"  and 
that  at  the  time  of  the  breadi  it  "was  ready, 
willing,  and  able  to  order  out,  receive  and 
pay  for  said  sulphuric  add  at  the  place  of 
delivery,  as  shown  by  said  contract:  and 
plaintiff  has  complied  with  all  provisions 
of  said  contract  on  its  part  that  has  not 
been  waived  by  the  defendant." 

The  case  of  Scruggs  &  Echols  v.  Blddle, 
171  Ala.  350,  361,  362,  54  South.  641,  643, 
is  analogous  to  the  question  presented  for 
decision.  Briefly  stated,  the  facts  of  that 
case  are  that  the  seller  had  contracted  for 
certain  flour  "to  be  ddlvered  on  the  buyer's 
orders,"  and  to  be  "taken  out"  within  five 
months.  The  seller  was  under  no  duty  to 
deliver  without  an  order  or  orders,  within 
the  period,  from  the  buyers  to  do  so,  and 
was  hence  not  In  default  on  that  score  in 
falling  to  ship,  to  deliver  f.  o.  b.  Decatur, 
pending  the  life  of  the  contract  The  court 
said: 

"This  conclusion  cannot  be  avoided  when  it 
is  considered  that  at  no  time  within  •  •  * 
the  entire  life  of  the  contract  could  the  seller 
deliver    without    the    order'  of    the    buyers. 

*  *  *  If  the  seller  had  not  delivered  the 
floor  f.  o.  b.  Decatur  within  five  months,  and 
after  the  expiration  of  that  period  the  buyers 
had  sued  him  upon  the  theory  that  he  had 
breached  the  contract  to  deliver,  as  stated, 
could  tbev  have  prevailed  against  the  objection 
by  the  seller  that  they  had  not  ordered  oat  the 
floor,  to  carry  which,  pending  the  period,  tb« 
seller  had  agreed  to  accept,  and  they  to  pay,  a 
stipulated    montiily   charge?      We    think    not. 

•  •  •  The  seller  was  •  •  •  under  no  first 
duty  to  deUver  without  an  order  •  •  •  with- 
in the  period,  from  the  buyers  to  do  so,  and  was 
hence  pot  in  default  on  that  score  in  failing  to 
ship   •    •    *." 

[2]  The  rule  of  this,  and  the  other  cases 
of  like  import,  is  that  If  a  party  to  an  exec- 
utory contract  for  the  sale  of  goods  has 
assimied  the  duty  to  do  some  precedent 
act  upon  which  a  subsequent  act,  looking 
to  a  consummation  of  the  sale  by  the  other 
party,  depends,  the  former  has  not  complied 
with  his  obligation  until  he  performs  sucn 
act,  and  the  latter  is  not  in  default  so  long 
as  the  former  has  not  performed ;  provided, 
there  has  been  no  waiver  of  its  performance. 
Scruggs  &  Echols  v.  Riddle,  supra;  Dowl- 
ing-Martin  Oro.  Co.  T.  J.  G.  Lysle  Milling  (30., 
83  South.  480;  J.  O.  Lysle  MilUng  <>>. 
V.  Nor.  Ala.  Oroe  Ck>.,  201  Ala.  222,  77 
South.  748;  iGwin  r.  Hopkinsvllle  MUIing 
Co.,  190  Ala.  346,  67  South.  882;  Byrne 
Mill  Go.  V.  Robertson,  149  Ala.  273,  284,  42 
South.  1006 ;  Florence  Wagon  Works  v.  Kala- 
maeoo  Spring  &  Axle  Co^  144  Ala.  598,  42 
South.  77;  Schleicher,  Sdiomm  &  Go.  v. 
Montg.  Ug^t  Go.,  114  Ala.  228,  280,  21  South. 
U>14. 
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13]  No  Indulgences  extended  by  defend- 
ant to  plaintiff  daring  the  two  prevlona 
seasons  can  be  a  waiver  of  tbe  terms  of  tbe 
modified  contract  evidenced  by  the  letter  of 
September  6,  1914.  Not  only  was  express 
notice,  of  March  21,  1914,  given  that  past 
Indulgence,  would  not  be  extended  for  the 
last  season,  and  that  strict  compliance  would 
be  insisted  upon,  but  such  waivers  were 
concluded  by  the  express  agreement  of  the 
modified  contract  of  September,  1914.  Un- 
der this  contract  the  defendant  had  no  right 
to  insist  upon  regular  monthly  quotas ;  plain- 
tiff being  permitted  to  take  add  on  its  orders 
during  tbe  time  indicated  and  through  the 
additional  months,  this  provision  was  In- 
consistent with  any  understanding  for  reg- 
ular monthly  quotas.  That  the  time  of  ful- 
fillment, for  the  last  season,  was  extended 
through  the  month  of  March  and  into  April 
of  1916,  that  plaintiff  was  required  to  take 
all  of  its  add  before  the  end  of  the  month 
of  April,  is  shown,  not  only  by  the  letter  of 
September  5,  1914,  but  by  tbe  correspondence 
and  acts  of  the  parties  averred.  With  the 
expiration  at  that  (month  without  specific 
orders  for  shipments  by  plaintiff  on  defend- 
ant, the  right  of  plaintiff  to  order  for  ship- 
ment expired. 

Plaintiff  insisU  that  though  It  faUed  to 
order  shipments  before  the  end  of  April,  it 
was  necessary  to  a  rescission  that  defendant 
give  it  notice  to  such  effect.  This  contention 
is  rested  on  Lowy  v.  Rosengrant,  196  Ala. 
337,  341,  342,  71  South.  439,  441.  Both  par- 
ties insist  that  that  decision  is  directly 
in  point  and  of  controlling  effect.  It  is 
therein  generally  stated: 

"The  failure  at  a  seller  to  deliver  on  time 
confers  upon  the  buyer  tbe  option  to  either 
treat  tbe  contract  as  terminated,  or  waive  the 
time  limit  and  insist  on  the  delivery,  within  a 
reasonable  time.  After  the  buyer  has  waived 
the  time  limit  and  insisted  on  delivery  under 
the  contract,  he  cannot  put  the  seller  in  default 
(rithout  first  giving  notice  of  his  desire  to  re- 
ceive the  purchased  property  with  tbe  offer 
of  reasonable  time  for  making  the  deliver;  after 
notice.  •  •  *  When  the  seller  fails  to  make 
deliveries,  and  time  is  of  the  essence  of  the 
contract,  the  buyer  is  under  no  duty  to  give 
notice  of  his  resdssion  for  sach  nondelivery 
under  the  contract.  When,  however,  the  buyer 
undertakes  to  give  notice  of  bis  rescission  of 
tbe  contract,  for  nondelivery,  he  must'  rescind 
the  whole  contract  unequivocally  and  without 
reservation." 

There  was  no  question  of  deliveries  to  be 
made  at  purchaser's  option  or  orders  within 
a  designated  time,  but  that  the  delivery  be 
made  without  spedflc  orders  according  to 
contract    stipulations   within   the    time. 

[4]  The  rule  of  a  case  analogous  to  Elliott 
v.  Howison,  146  Ala.  687,  40  South.  1018, 
Is  applicable  where  time  Is  not  of  the  essence 
of  the  contract  This  fact  distinguishes  such 
decisions  from  the  Lowy  Case,  where  two 


classes  of  claret  staves  (red  oak  and  white 
oak)  were  contracted  to  be  purchased  tot 
export  The  red  oak  staves,  required  to  be 
delivered  within  'a  reasonable  time  after 
execution  of  the  contract,  were  so  delivered 
and  accepted.  The  white  oak  staves,  required 
to  be  delivered  before  August  1, 1914,  were  de- 
clined of  acceptance  before  that  date,  and  the 
purchaser  retained  the  amount  due  for  the  red 
oak  staves.  The  suit  was  for  recovery  of  the 
balance  of  such  purchase  price  for  the  red 
oak  staves.  That  contract  contained  a  pro- 
vision that  defendant  Should  retain,  from 
the  purchase  price  of  the  red  oak  staves,  the 
sum  of  17,000  to  g^iarantee  the  delivery  of 
the  white  oak  staves.  Tbe  Judgment  for 
plaintiff  for  this  purchase  price  was  affirmed. 
That  controversy  turned  uix>n  the  failure  to 
accept  the  white  oak  staves  tendered  for 
delivery  per  contract  terms  within  the  time 
stipulated,  and  no  question  of  purchaser's 
orders  of  shipment  was  made  a  condition 
precedent  to  delivery.  It  was,  as  to  delivery 
of  the  one  class  of  staves,  to  be  made  with- 
in a  reasonaUe  time,,  and,  as  to  the  other, 
before  August  1,  1914.  It  announced  the 
law  in  this  Jurisdiction  that,  where  time  is 
of  the  essence  of  the  contract,  and  a  seller 
falls  to  deliver  within  that  time,  the  buyer 
Is  under  no  duty  to  give  notice  of  resdssIOD 
for  nondelivery.  The  cases  of  DowUng- 
Martin  Gro.  Co.  v.'  jr.  O.  Lysle  MUllng  Co., 
and  J.  0.  Lysle  Milling  Co.  v.  Nor.  Ala.  Groc. 
Co.,  supra,  are  to  the  effect  that  where  time 
Is  of  the  essence  of  tbe  contract,  or  a  con. 
ditlon  precedent  was  to  be  performed,  sudt 
OS  ordering  shipment  within  the  spedflc 
time,  the  duty  was  placed  on  the  buyer  to 
order  shipment  within  that  time  or  to  exe- 
cute the  condition  precedent  within  the  time. 
Falling  so  to  do,  no  duty  rested  on  the  seller 
to  give  notice  of  the  expiration  of  the  con- 
tract by  its  own  limitations  or  of  resdssion 
for  nonperformance  or  for  failure  to  order 
shipment  within  such  time.  This  exposi- 
tion of  the  rule  required  no  notice  prior  to 
the  expiration  of  the  contract  without  orders 
for  delivery  of  the  balance  of  the  6,600 
tons,  more  or.leeB,  that  had  not  been  ordered 
before  the  expiration  of  April,  1916.  The 
contract  expired  by  mutual  assent  of  the 
parties;  the  condition  precedent,  tbe  order 
of  shipment,  not  being  given  within  the  time 
made  of  the  essence  of  the  contract 

The  case  of  Tyers  et  al.  v.  Rosedale  & 
Ferry  Iron  Co.,  Ltd.,  iO  Ot  Bbc.  L.  R.  (1874- 
1875)  195,  198,  bears  some  analogy  to  the 
original  contract.  In  that  the  deliveries  of 
iron  to  the  amount  of  2,000  tons  were  re- 
quired to  be  made  in  monthly  quantttfes 
"over  1871,"  or  sooner  if  required.  It  is 
redted  that  plaintiff  did  not  demand.  In 
January,  1871,  delivery  of  the  balance  of 
the  monthly  quantity,  delivery  for  said 
month  being  101  tons;  that  In  February, 
and  at  several  periods  between  that  time  and 
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December  of  that  year,  plaintiffs  requested 
defendants  to  forbear  deUvery  of  more  Iron 
onder  the  conti-act,  and  defendants  accord- 
ingly only  made  partial  dellyerles  daring 
tbe  several  moDtbs  to  and  Including  No- 
vember. In  December  of  said  year  plalndSs 
demanded  delivery  of  tbe  residue  of  tlie 
2000  tons.  Defendants  refused,  denied  lia- 
blUty  to  deliver  under  tbe  contract  except 
what  was  due  on  tbe  montbly  balance,  and 
plaintiffs  brougbt  tbe  action  for  nonde- 
livery. Tbe  majority  of  tbe  Ezcbequer 
Court  beld  tbat  plaintiffs,  having  requested 
defendants  to  forbear  from  delivery  during 
tbe  several  raontbs  to  November  of  said  year, 
could  not  require  delivery  of  tbe  residue  of 
the  whole  2,000  tons  in  December,  and  were 
not  entitled  to  recover.  Martin,  B.,  dis- 
senting, beld  tbat  tbe  original  contract  bad 
not  been  put  at  an  end  by  tbe  plaintiffs' 
application  to  defendants  not  to  deliver  full 
mcmtbly  quantities  between  February  and 
November,  and  tbat  defendants  were  bound 
to  deliver  the  balance  of  the  2,000  tons  under 
their  contract.  Beversing  tbe  Judgment  of 
the  court  below,  tbe  Exchequer  Court  (with- 
out deciding  whether  defendants  could  be 
required  to  deliver  in  December  at  one  time 
the  balance  of  the  2,000  tons)  beld  tbat  they 
remained  liable  to  deliver  It  at  some  reason- 
able time,  and,  not  having  asked  for  such 
reasonable  time,  they  repudiated  their  lia- 
bility and  bad  no  defense  to  tbe  action. 
Tyers'  Case  is  distinguished  from  the  case 
at  bar.  In 'that  the  original  contract,  though 
requiring  deliveries  to  be  made  in  "approxi- 
mately eqnal  monthly  quantities,"  was  modi- 
fied so  as  to  fix  tbe  amount  for  the  last  sea- 
son at  e.SOO  tons,  more  or  less,  and  only  to 
tie  shipped  on  buyer's  orders  within  tbe 
time  of  tbe  season  for  delivery  specified,  to 
include  the  month  of  ^rll,  1915.  It  may 
be  said  of  the  decision  In  the  Exchequer 
Chamber  tbat  its  effect  was  that  the  conduct 
«f  the  parties  carried  "the  period  of  delivery 
over  the  year  1872,  but  tbat  the  defendants 
«ould  not  be  called  upon  to  deliver  1,000 
tons  of  iron  at  one  time,  but  only  la  sucb 
-quantities  as  was  originally  provided  for," 
We  cannot  find  within -the  four  comers  of 
the  statement  of  the  modified  contract, 
according  to  plaintiff's  letter  of  September 
S,  1014,  to  defendant,  or  subsequent  conduct 
■of  the  parties  thereunder,  an  Intention  to 
-extend  tbe  period  within  which  orders  of 
shipment  might  be  given  and  deliveries  of 
the  acid  in  question  required  to  be  made  on 
defendant's  orders,  beyond  the  month  of 
April.  1015. 

The  ruling  of  the  trial  court  on  dauurrera, 
as  to  each  count,  was  free'fnMn  error. 

affirmed. 

ANDERSON,  0.  X,  and  McGLBLIiAN  and 
SOMBBVIUiE,  JJ.,  concur. 
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1.  Appeal  and  error  «3t039(7)— Errors  la  rul- 
Ingt  on  plea*  harmless,  where  affirmatlvo 
charge  was  required. 

When  the  bill  of  exceptions  sets  out  sub- 
stantially all  tbe  evidence,  if  it  is  shown  tbat 
on  the  issnea  made  by  the  complaint  and  the 
general  issue  pleaded  defendant  wag  entitled 
to  the  general  affirmative  charge  given  at  his 
request,  in  that  plaintiff  waa  not  entitled  to 
recover,  though  there  may  have  been  error 
in  rulings  on  demnrrer  to  specdal  pleas,  the 
same  was  without  prejudice. 

2.  Coatraots  «»346(2)— Allegata  and  probata 
must  porrespand. 

In  actions  on  contracts  as  in  other  dvil 
actions,  .the  allegata  and  probata  must  corre- 
spond, for  a  party  may  not  declare  on  one 
cause  of  action  and  recover  on  another. 

3.  Sales  «=935S(4)— Proof  of  oonflrmatioa  of 
oontraot  hold  aot  to  oerrespond  with  allega^ 
tions. 

Where  complaint  alleged  confirmation  hy 
seller  of  contract  for  shipment  of  flour,  requir- 
ing buyer  to  accept  shipment  within  August 
and  September,  but  proof  showed  that  con- 
firmation was  subject  to  "our  (seller's)  option," 
affirmative  charge  was  required. 

4.  Sales  «=s>35S(4)— Proof  held  not  to  sastain 
alleged  oontraot. 

Where  seller  counted  on  a  contract  for  ship- 
ment of  flour  executed  by  seller  alone,  and  in- 
dorsed, "Attached  wire  confirming,"  and  proof 
showed  no  such  confirmation  attached  to 
contract,  there  was  a  variance. 

B.  Sales  «=>8S( I)— Oontraot  sabjoet  to  govam- 
'  meat  ragulatioa  ooatamplates  fntara  regula" 
ttoa. 

Where  contract  to  ship  Sour  at  stated 
price  was  subject  to  government  regnlatioD,  it 
was  immaterial  that  such  regulation  would  not 
operate  retroactively  as  to  contracts  made. 

6.  Sale*  «s>l72— laipoMlbility  of  porformanoo 
dlsoharges  oontraot 

Where  contract  tor  aale  of  flour,  if  carried 
out,  would  give  btiyer  a  supply  greater  than 
that  permitted  by  government  regulation,  the 
contract  was  discharged  by  impossibility  of  per- 
formance. 

7.  Evidence  «=947— Jndioial  notloe  taken  of 
administrative  rule*. 

The  court  takes  judicial  knowledge  of  the 
rules  and  regulations  promulgated  under  au- 
thority of  the  act  of  (Congress  of  August  10, 
1017  (U.  8.  Comp.  St.  1918,  U.  S.  Comp.  St 
Ann.  Snpp.  1919,  H  8115%e-«115%iO,  controU- 
ing  price  of  wheat  and  flour. 

Appeal  from  Circuit  Court,  Jefltoson  Cbun- 
ty;  C.  W.  Ferguson,  Judge. 

Assumpsit  by  the  Lawrenceburg  BoUer 
Mills  Company  against  Charles  A.  Jones  ft 
Company.  Judgment  for  the  deCendant,  and 
plaiatiff  appeala    Affirmed. 
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London,  Tance^  ft  Brower,  of  Birmingham, 
tor  appellant. 

Miller  ft  Orabam,  of  Biimlngbam,  tor  ap- 
pellee. 

THOMAS,  X  The  action  by  plalntUT  was 
on  account  stated:  For  goods,  wares  and 
merchandise  sold  to  defendant,  counts  1  and 
2;  for  damages  for  the  breach  of  contracts 
of  sale  of  1,500  and  1,000  barrels  of  flour, 
respectively,  subject  to  purchaser's  orders, 
setting  out  the  contracts  in  the  respective 
counts,  3  and  4  as  amended.  The  contracts 
set  out  were  In  like  form,  of  dates  August  6 
and  8,  1917,  calling  for  1,500  barrels  of  flour 
In  the  one  and  for  1,000  barrels  of  flour  in 
the  other,  providing  that  shipments  be  made 
on  purchaser's  orders  during  August  and  Sex)- 
tember,  and  that,  failing  to  order  the  same, 
vendor  was  given  the  right  to  cancel  the  con- 
tract or  unshipped  portion  thereof,  and  to 
collect  on  unshipped  portion  the  difference 
between  the  market  value  of  the  flour  at  date 
of  sale  and  date  of  termination  of  the  con- 
tract The  alleged  contract  of  date  August 
8, 1917,  was  not  signed  by  the  defendant,  but 
h&d  written  at  the  place  for  signature  of 
buyer  the  words,  "Attached  wire  oonflrmlng." 

Defendant  filed  pleas  of  the  general  issue 
and  special  pleas  3  to  8,  inclusive,  to  which 
demurrer  was  overruled.  The  special  pleas 
set  up  the  Food  C!ontrol  Act  of  Congress  and 
orders  made  thereunder,  providing  for  the 
fixing  and  controlling  of  the  price  of  flour 
while  this  nation  was  at  war. 

Special  plea  3  stated,  in  substance,  that 
at  the  time  of  the  making  of  the  written  con- 
tract sued  on,  it  was  agreed  and  understood 
as  a  part  of  the  contract  that,  if  Congress  or 
the  government  made  any  regulations  for  the 
purpose  of  fixing  or  omtrolling  the  price  of 
flour,  or  the  amount  or  quantity  of  flour 
whldi  a  dealer  might  have  on  hand,  then.  In 
that  event,  the  contract  was  to  be  terminated, 
and  that  on  August  10,  1917,  Congress  pass- 
ed the  Food  Control  Act,  and  on  August  24, 
1917,  Herbert  Hoover,  as  Food  Administra- 
tor, promulgated  an  order  that  no  miller 
should  make  or  have  outstanding  at  any  time 
contracts  for  flour,  except  those  that  required 
shipments  within  30  days  after  date  thereof, 
and  that  no  miller  should  deliver  products 
knowing  that  such  delivery  would  supply  the 
purchaser  with  an  amount  in  excess  of  his 
requirements,  and  the  contract  was  thereby 
abrogated. 

For  plea  4  defendant  adopted  all  of  plea 
3,  with  the  exception  of  the  last  paragraph, 
and  added  an  averment  that  the  contract  In 
question  did  not  require  shipment  of  flour 
within  30  days. 

For  plea  fi  defendant  adopted  all  of  plea  3 
down  to  the  last  paragraph  thereof,  and  In 
addition  the  averment  that,  had  plaintiff 
shipped  the  flour  c(»tracted  for,  it  would 
have  done  so,  knowing  that  defendant  would 


have  thereby  had  on  hand  floor  in  excess  of 
his  requirements  for  30  days. 

For  plea  6  defendant  avers  that  one  of  the 
terms  of  the  contract  sued  on  was  that  the 
contract  was  subject  to  government  food  con- 
trol regulations,  and  avers  that  on  August  10, 
1917,  Congress  passed  an  act  regulating  and 
controlling  the  distribution  of  flour,  and  fix- 
ing the  price  of  wheat,  and  providing  for  ad- 
ministration agents  to  be  appointed  by  tli» 
President;  that  the  President  appointed  Mr. 
Hoover,  who  on,  to  wit,  August  24,  1917, 
promulgated  a  regulation,  in  substance,  that 
no  miller  should  make  a  delivery  or  supply 
flour  to  any  person  in  excess  of  his  require- 
ments for  his  business  during  a  reasonable 
time  thereafter,  to  wit,  30  days,  and  avers 
that  the  contract  in  question  did  not  require 
delivery  of  flour  within  30  days. 

Pleas  7  and  8  were  substantially  like  plea 
6,  with  the  added  averment  that  had  ship- 
ment been  made  defendant  would  have  Iiad 
on  hand  a  supply  of  fiour  in  excess  of  his 
requirements  during  the  next  30  days. 

[1]  When  the  bill  of  exceptions  sets  out 
"substantially  all  the  evidence,"  if  it  is 
diown  that  on  the  issues  made  by  the  com- 
plaint and  the  general  issue  pleaded  defend- 
ant was  entitled  to  the  general  affirmative 
charge  given  at  Its  request,  in  that  plaintiff 
was  not  entitled  to  recover,  tboogh  there- 
may  have  been  error  in  rulings  on  donurrer^ 
to  special  pleas,  the  same  was  without  prej- 
udice, and  reversal  will  not  be  had.  Cona 
V.  SeUers,  198  Ala.  606,  73  South.  961,  962: 
Hill  V.  McBryde,  125  Ala.  542,  543,  28  South. 
85;  Andrews  Mfg.  Co.  v.  Porter,  112  Ala^ 
381,  385,  20  South.  475;  Waldman  v.  N.  B. 
ft  M.  Ins.  Ca,  91  Ala.  170,  175,  8  South.  866, 
24  Am.  St  Rep.  883;  1  Mlchie's  Ala.  Dig. 
559,  S  1029f  where  the  Alabama  cases  are- 
collected. 

[2]  In  actions  on  contracts,  as  In  other 
dvll  actions,  the  allegata  et  probata  must 
correspond,  for  a  party  may  not  declare  for 
one  cause  of  action  and  recover  upon  an- 
other. Iron  Age  Pub.  Co.  v.  Western  Union 
Tel.  Co.,  83  Ala.  498,  503,  8  South.  449. 
3  Am.  St  Rep.  758;  Derrick  v.  Monette,  73- 
Ala.  76;  U.  S.  H.  ft  A.  Ins.  Co.  v.  Savage. 
186  Ala.  232,  235,  64  South.  340;  Green  v^ 
Southern  States  Lbr.  Co.,  163  Ala.  511,  514, 
60  South.  917;  U.  S.  H.  ft  A.  Co.  v.  Veltch.. 
161  Ala.  630,  50  South.  96 ;  Wellman  v.  Jones,. 
124  Ala.  580,  589,  27  South.  416;  WUliams  v. 
McKlssack,  125  Ala.  544,  647,  27  South.  922; 
M.,  J.  ft  K.  C.  R.  R.  Co.  V.  Bay  Shore  Lnm- 
ber  Co.,  168  Ala.  622,  626,  48  South.  377; 
Corona  Coal  ft  Iron  Co.  v.  Bryan,  171  Ala. 
86,  54  South.  522,  Ann.  Gas.  1913A,  878;  B. 
R.,  L.  ft  P.  Co.  V.  Ude^  177  Ala.  400,  404,  5» 
South.  990;  1  Greenl.  on  Ev.  {  60;  Andrews, 
Stephen  on  PI.  p.  333.  The  announcement  in 
Berthold  ft  Jennings  Lumber  Go.  v.  Geo.  W. 
Phalln  Lbr.  Co.,  196  Ala.  362,  71  South.  988. 
is  not  to  the  contrary.    There  the  ruling  was 
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Of  the  exercise  of  a  discretion  In  granting  or  [  ed.    Defendant's  acceptance  of  the  contract, 


refusing  a  continuance  becaOse  of  surprise 
for  a  slight  variance  in  the  proof  from  the 
bill  of  particulars  furnished  on  demand  on* 
der  the  statute.  No  question  Is  here  present- 
ed of  a  declaration  as  to  the  time  nnder  a 
TldeUcet,  as  was  the  question  in  Pollack  t. 
Gunter  &  Onnter,  182  Ala.  317,  60  South.  155. 

Was  the  defendant  entitled  to  the  general 
affirmative  charge  on  the  facts?  The  alleged 
contract,  declared  upon  in  count  8  as  amend- 
ed, was  of  date  August  6,  1917,  for  the  pur- 
chase by  defendant  of  plaintiff  of  1,500  bar- 
rels of  flour  at  $12  per  barrel ;  "time  of  con- 
tract shipment:  Aug. .  Sept.  Delivered : 
Birmingham,  Ala.  Terms:  Sight,  Or  sight  on 
arrival,  draft  with  bill  of  lading  attached. 
Millers'  National  Federation  package  differ- 
entials govern.  Quantity,  1,500  bbls. ;  brand. 
Town  Talk  ;  pkg.,  cotton ;  price,  $12.00.  Buy- 
er accepts  this  contract  for  shipment  within 
Aug.  Sept  and  assumes  all  risk  or  modifica- 
tion dne  to  government  regulation:"  Provided 
that  It  should  not  become  effective  unless 
"signed  by  the  seller  at  Its  Lawrenceburg  or 
Boston  office,  or  confirmed  in  writing  by  it  at 
said  Lawrenceburg  or  Boston  office.  No  ver- 
bal condition  or  modifications  can  alter  this 
contract." 

It  was  further  averred  that  sudi  contract 
was  duly  confirmed  in  writing  by  plaintiff 
at  Its  Lawrenceburg  office.  The  proof  as  to 
such  confirmation  was  a  letter  written  by 
plaintiff  to  defendant,  dated  August  8,  1917, 
containing,  among  other  matter,  the  state- 
ment that — 

"We  confirm  contract  with  you  nnder  date 
of  the  6th  inst.  •  •  •  for  August-September 
shipment,  our  option  subject  to  any  govem- 
ment  food  control  regulations,  1,600  barrels 
of  "Town  Talk'  flour,  in  car  lots,  at  price  $12 
per  barrel  cotton  basis  delivered  Birmingham. 
Usual  sight  draft  terms." 

[3]  Was  this  a  confirmation  of  the  original 
order,  or  did  it  embody  different  and  mate- 
rial provisions?  We  are  of  opinion  that  It 
was  a  material  modification  thereof,  to  the 
extent  that  shipments  were  to  be  made  in 
August  and  September  at  "our  [seller's]  op- 
tion." The  original  contract  contained  no 
such  reservation  for  the  seller's  benefit,  but 
the  right  of  direction  of  shipment  for  deliv- 
ery at  Birmingham  during  said  month  was 
with  the  buyer;  that  Is  to  say,  the  letter  did 
not  accept  or  confirm  the  order  on  the  terms 
that  the  "buyer  accepts  this  contract  for 
shipment  within  August  and  September  and 
assiunes  all  risk  of  modification  due  to  gov- 
ernment regulation,''  but  that  shipments  oi^ 
dered  during  August-SeptenAer  were  at  sel- 
ler's "option"  and  "subject  to  any  govern- 
ment food  control  regulations."  This  was 
not  an  unqualified  acceptance  in  writing  of 
the  original  written  order  as  required  by  its 
terms ;  it  was  a  new  offer  by  plaintiff  to  sell 
flour  to  defendant  on  different  terms  indlcat- 
8BB0r-iB 


so  extended  or  modified,  Is  not  shown  by  the 
evidence.  To  the  contrary,  it  is  shown  that 
defendant  insisted  that  he  had  no  such  con- 
tract of  purchase  with  plaintiff,  and  was  not 
bound  thereby.  The  time  of  shipments, 
whether  they  were  to  be  made  only  at  the 
direction  of  the  purchaser,  or  whether  at  the 
discretion  or  convenience  of  the  seller,  were 
important  and  material  provisions  of  the  con- 
tract Home  Guano  Co.  v.  International 
Agrl.  Corp.,  85  South.  713;  Dowllng-Martln 
Groc.  Co.  V,  J.  C.  Lysle  Mill.  Co,  83  South. 
486;  Scruggs  &  Echols  v.  Riddle,  171  Ala.  350, 
361,  362,  54  South.  641.  When  the  alleged 
confirmatory  letter  was  offered  in  evidence, 
due  objection  was  made  by  defendant,  and 
the  variance  between  allegata  and  probata 
was  called  to  the  attention  of  the  court. 
There  was  error  in  admitting  in  evidence 
said  letter  of  confirmation  of  the  original  con- 
tract as  required  by  its  terms. 

[4]  Tlie  contract  declared  upon  in  amended 
count  4  is  of  like  purport  as  that  on  which 
count  3  is  rested,  with  the  exception  that  it 
was  only  executed  by  plaintiff  (not  by  de- 
fendant) and  indorsed,  "Attached  wire  con- 
firming," before  the  word  "buyer."  The  rec- 
ord does  not  show  that  such  "confirmatory 
wire"  was  attached  thereto,  nor  was  such  con- 
firmation introduced  in  evidence.  The  evi- 
dence discloses  that  the  alleged  contract  of 
August  8,  1917,  was  made  through  plaintiff's 
agent  M.  F.  Johnson,  at  Montgomery,  over 
long-distance  telephone  with  a  flour  broker,  S. 
C.  Johnston,  at  Birmingham,  a  ccmversation 
between  the  latter  and  Charles  A.  Jones,  of 
defendant  company,  and  a  telegram  of  ac- 
ceptance sent  M.  F.  Johnson  by  W.  O.  Vail, 
clerk  for  defendant.  This  was  evidence  tend- 
ing to  show  ratification  of  the  original  con- 
tract and  the  telephone  conversation  to 
which  the  witnesses  make  reference.  Cran- 
dall-Pettce  Co.  v.  Jebeles  &  Colias  Cont  Co., 
195  Ala.  152,  156,  60  South.  964.  However, 
the  telegram  was  not  attached  to  the  con- 
tract of  date  Augfust  8,  1917,  nor  is  It  found 
In  the  bUl  of  exceptions.  The  allegata  and 
probata  must  conform,  and  for  this  reason 
was  there  a  varlanca 

We  may  observe  that  if  there  was  confir- 
mation of  the  contract  of  sale  of  the  1,000 
barrels  of  flour  (that  ci  August  8,  1017)  by 
W.  G.  Vall's  telegram  and  by  the  letter  of 
August  10,  1917,  recovery  could  not  be  had. 
The  telegram  in  no  wise  varied  the  original 
written  contract  By  the  express  provisions 
of  this  letter,  the  contract  was  made  sub- 
ject "to  government  regulations."  That  the 
government,  by  Act  of  Congress,  and  food 
control  regulations  made  thereunder,  fixed 
the  price  of  flour  at  Birmingham  at  $10.90 
per  barrel  was  not  controverted  at  the  trial, 
and  was  testified  by  the  witness  Johnsoa 
It  did  not  make  the  case  different  that  the 
witness  testified  he  requested  def  aidant  to  or- 
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der  out  the  flour,  for  if  such  request  was 
made,  plaintiff  was  Insisting  that  defendant 
take  the  flour  witliout  regard  to  tbe  quantity 
on  lumd  within  said  montbs,  and  to  pay  for  it, 
not  at  the  price  fixed  by  government  regula- 
tions ($10.90  per  barrel),  but  at  the  price  of 
|12  per  barrel,  as  named  in  the  contract.  If 
the  contract  was  confirmed  by  the  letter  as  to 
price  and  quantity,  it  was  expressly  maae 
subject  to  government  control  regulations. 
PlalntilTs  Insistence  for  delivery  and  pay- 
ment was  contrary  to  the  express  reserva- 
tions contained  in  that  contract,  for  it  is 
further  shown  by  the  evidence  that  daring 
the  period  in  question  defmdapt  endeavored 
to  induce  plaintiff  te  deliver  him  flour  at  the 
rate  fixed  by  the  government  rather  than 
that  Indicated  in  tbe  contract  This  plain- 
tiff refused  to  do. 

[I]  On  this  theory  of  the  case,  the  aflOrma- 
tive  charge  requested  by  defendant  in  writ- 
ing was  properly  given.  As  to  this,  plaintiff 
Insists  that  the  food  control  regulations  hav- 
ing application  to  millers,  promulgated  on  Au- 
gust 24th,  provided  that  such  regulations 
only  become  effective  on  and  after  September 
10,  1917,  and  had  not  the  effect  of  abrogating 
contracts  entered  into  prior  to  the  enactment 
of  tbe  Food  Control  Act  on  August  10,  1917. 
We  have  stated  that  the  alleged  confirmation 
of  said  contract  (if  such  there  was)  subject- 
ed the  parties  thereto  to  any  government 
food  control  regulations  then  ezisHng,  or 
that  might  thereafter  be  adopted  or  promul- 
gated by  the  department  of  government  hav- 
ing jurisdicticni  of  tbe  same  while  the  con- 
tract was  executory. 

The  case  of  Head  v.  University,  86  U.  S. 
(19  Wall.)  526,  22  L.  Ed.  160,  bears  some 
analogy  to  this  phase  of  the  controversy. 
Plaintiff  had  been  employed  by  the  Univer- 
sity of  Missouri  as  professor  of  Mathematics 
and  as  librarian,  the  contract  providing  that 
the  president  and  professors  Just  elected 
should  hold  office  for  six  years  from  July  5, 
1856,  "subject  to  Uw."  Plaintiff  was  noti- 
fied by  the  defendant  university  that  Us  of- 
fice had  been  vacated  by  a  recent  act  of  the 
Legislature  (December  17, 1859),  and  that  the 
university  would  fill  the  same  under  said  act 
at  a  meeting  to  be  hedd  on  May  15,  1860.  At 
such  meeting  the  governing  body  of  the  uni- 
versity elected  other  persons  to  the  positions 
formerly  held  by  plaintiff.  It  was  insisted 
that  the  original  contract  for  plaintiff's  serv- 
ices at  a  fixed  salary  for  a  stipulated  period 
was  within  the  purview  of  the  constitutional 
provision  which  prohibited  the  violation  of 
contracts  by  the  passage  of  a  subsequent 
statute.  Of  this  the  Supreme  Court  of  the 
United  States  said  that— 

Tbe  plaintiff  "was  elected  a  professor  of 
mathematics  in  the  University  of  Missouri,  and 
it  was  resolved  that  he  should  bold  his  office 
for  six  years  from  July  6,  1866,  'subject  to 
law.*    The  Judge  at  tli«  circuit  held,  and  we 


think  correctly,  that  titia'expresrion  meant  sub- 
ject to  whatever  law  the  state  Legislature 
might  think  fit  to  pass.  On  the  17th  of  De- 
cember, 1850,  tbe  Legislature  did  pass  an  act, 
vacating  tbe  offices  of  all  'the  profesBors,  tu- 
tors, and  teachers  connected  in  any  manner 
with  the  university/  and  providing  also  that  a 
new  board  of  curators  should  be  elected  in  the 
place  of  the  existing  board.  It  was  by  the  au- 
thority of  this  statute  that  the  l>oard  of  cura- 
tors elected  a  successor  to  the  plaintiff,  and 
placed  him  in  the  possession  of  the  professor- 
ship. Tbe  plaintiff  accepted  his  office  subject 
to  the  laws  then  in  existence,  and  subject  to 
the  passage  of  such  subsequent  laws  as  should 
seem  wise  to  the  Legislature.  If  it  had  not 
been  intended  to  place  the  control  of  his  of- 
fice at  the  'disposition  of  the  Legislature,  the 
words  'subject  to  law*  would  have  been  quite 
unnecessary  in  the  resolution." 

The  act  of  Congress  aK>roved  August  16; 
1917  (U.  S.  Gomp.  St  1918,  U.  S.  Comp.  St 
Ann.  Supp.  1919,  H  S115He-3115V6r),  four 
days  after  the  date  of  the  first  order,  and 
two  days  after  the  date  of  the  second,  a^ 
on  the  date  of  the  alleged  acc^tanoe  of  tbo 
last  order,  prohibited  any  dealer  from  having 
on  hand  any  necessaries  "in  a  quantity  In  ex- 
cess of  the  reasonable  requirements  of  his 
business  for  a  reasonable  time."  The  flour 
in  question  was  such  necessary  In  the  hands 
of  the  purchasing  merchant,  and  as  sudi  was 
subject  in  quantity  to  the  reasonable  require- . 
ments  of  defendant's  business,  in  its  sale  as 
an  article  of  commerce. 

[6]  Without  dedding  whetber  Congress 
had  the  right  to  adopt  such  law  under  the 
war  powers  and  give  it  retroactive  effect  in 
Its  application  to  existing  contracts,  if  the 
President  and  food  administrator  Interpreted 
tbe  act  as  not  intended  to  impair  the  obliga- 
tion of  existing  contracts,  but  only  to  apply 
to  contracts  thereafter  entered  into,  this  did 
not  change  the  express  provision  of  the  con- 
tract, by  act  of  the  parties  made  subject  to 
and  controlled  by  such  subsequent  acts  and 
regulations  promulgated  pursuant  to  the  act 
of  Congress,  subject  to  government  regula- 
tlona  The  only  purpose  of  the  incorporation 
of  such  provision  in  the  contract  was  to  give 
it  a  prospective  operation,  tbe  contract  of 
necessity  being  subject  to  such  regulatltms  as 
existed  at  the  time  It  was  entered  inta  The 
letter  In  question,  if  In  ctmflrmation  of  the 
contract,  was  the  agreement  of  the  parties 
that  it  should  be  subject  to  such  terms  and 
regulations  thereafter  fixed  by  the  govem- 
ment  In  the  control  and  regulation  of  the 
purchase  of  floor  as  an  article  of  commerce. 
If  the  contxact  hod  been  as  plaintiff  contends, 
being  BO  controlled,  it  was  made  impossible 
of  execution,  for  tbe  flour,  delivery  of  which 
is  alleged  to  have  been  contracted  ft>r,  was 
In  excess  of  that  permitted  to  tbe  defend- 
ant under  the  act  of  Congress  and  orders 
thereunder  "for  Us  ■  business  requirements 
during  a  reasonable  time  thereafter"  (during 
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tbe  next  30  days).  The  first  of  the  alleged 
contracts  woold  hare  secured  to  the  defend- 
ant a  three-month  supply  of  floor  In  excess 
of  gorernment  regnlatlons<  It  being  shown 
that  hU  necessities  were  SOO  barrels  per 
month.  The  other  contract,  being  for  1,000 
barrels,  would  have  given  defendant  a  two- 
month  snpply.  It  was  uncontroverted  that 
he  had  a  month's  supply  In  store.  Being  toi- 
possible  of  performance  in  compliance  with 
snch  regulations,  the  parties,  if  theretofore 
bound,  were  discharged  from  the  obligations 
of  snch  contract. 

[7]  Plaintiff  insists  there  was  no  evidence 
showing  the  act  of  Congress  and  appUcalde 
orders  thereunder  by  the  food  administrator. 
The  court  takes  judicial  knowledge  of  the 
rales  and  regulations  promulgated  under  the 
authority  of  the  act  of  Congress  of  August 
10,  1917,  Caha  T.  United  States,  152  U.  S. 
211,  222,  14  Sup.  Ct  513,  38  L.  Ed.  415;  Jen- 
kins V.  Collard,  145  U.  S.  546. 12  Sup.  Ct  888, 
36  L.  Ed.  812;  Knight  v.  V.  S.  Land  Ass'n, 
142  U.  S.  161,  169,  12  Snp.  Ct  268,  35  L.  Ed. 
974;  Jones  v.  United  States,  187  U.  S.  202,  U 
Sup.  Ct  80,  84  L.  Ed.  691;  Armstrong  v. 
United  States,  13  WaU.  (80  U.  8.)  154,  156. 
^  U  Ed.  614 ;  United  States  v.  Teschmaker, 
63  U.  S.  (22  How.)  392,  16  L.  Ed.  353;  WU- 
kins  T.  United  States,  96  Fed.  837,  37  a  O. 

A.  588.  Not  only  4o  the  courts  take  judicial 
knowledge  of  the  acts  of  Congress,  but,  as 
stated  in  the  opinion  of  Caha  v.  United 
States,  supra,  of  the  rules  and  regulations 
of  the  administrative  department  of  govern- 
ment for  the  transaction  of  business  by 
which  the  public  generally  Is  controlled  while 
this  country  was  at  war.  See.  also,  Jeffries 
r.  State,  39  Ala.  655;  Dooley  v.  Penn.  R.  B. 
Co.  (D.  O.)  250  Fed.  142;  Mulr  r.  L.  ft  N.  R. 
R.  Co.  (D.  C.)  247  Fed.  888;  Marshall  v. 
Bush,  102  Neb.  279,  167  N.  W.  59,  L.  R.  A. 
1918E.  385;  Vaughn  ▼.  State  (App.)  81  South. 
417-419. 

The  announcement  contained  in  Mauldin  r. 
Cent  of  Ga.  R.  R.  Co.,  181  Ala.  681,  61  South. 
947,  to  the  eflFect  that  the  courts  had  no  ju- 
dicial knowledge  as  to  whether  plans  and 
specifications  for  a  bridge  across  a  navigable 
stream  were  submitted  to,  and  approved  by, 
the  Chief  of  Engineers  and  Secretary  of 
War,  as  required  by  the  federal  authorities, 
is  not  in  conflict  with  the  foregoing  authori- 
ties.    So  the  announcement  in  Boblnaon  v. 

B.  O.  R.  Co.,  222  U.  S.  606,  32  Sup.  Ct  U4, 
56  L.  Ed.  288,  that  the  provision  of  the  stat- 
ute making  decisions  of  the  Interstate  Com- 
merce Commission  as  published  in  the  official 
r^orts  competent  evidence  does  not  relieve 
a  party  relying  on  a  decision  from  putting  it 
in  evidence,  is  distinguishable  from  the  food 
regulation  acts  and  orders  in  <iuestlon  of  fact 
while  the  o$>untry  is  at  war,  and  not  contrary 
to  the  view  we  have  expressed. 


The  judgment  of  the  circuit  court  is  af- 
firmed. 
Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMBBVILLE,  JJ.,  concur. 


(2M  Ala.  4U) 
OWENSBORO    WAGON    CO.    V.    BENTON 
MERCANTILE  CO.    (4  Div.  873.) 

(Supreme  Court  of  Alabama.     May  13,  1920. 
On  Rehearing,  June  30,  1920.) 

1.  Centraots  «s>IO(4)— Contract  not  binding  as 
long  as  right  of  oountermand  remains. 

So  long  as  the  right  of  countermand  or 
rescission  remains,  a  contract  of  sale  is  sot 
binding  on  the  parties. 

2.  Sales  9=922(4)— Detailed  spaoiflcations,  with 
different  terms  of  payment,  no  acceptance  of 
order. 

Detailed  specifications  by  intending  parchas- 
er,  containing  different  terms  of  payment  than 
contained  in  the  original  order,  in  the  natare 
of  an  option  when  approval  had  been  given  by 
the  seller,  was  not  a  compliance  with  the  orig- 
inal order,  and  was  the  insertion  of  new  and 
different  terms  or  conditions,  and  did  not  con- 
stitute an  acceptance  or  election  to  purchase, 
and  there  was  no  binding  agreement  in  the 
absence  of  an  acceptance  of  snch  modification 
by  the  seller. 

3.  Sales  €=>89— Executory  oontraet  subjeot  to 
modification  by  mutual  assent. 

An  executory  contract  of  sale  Is  subject 
to  modification  by  mutual  assent 

4.  Sales  «S389— Burden  on  party  proposing 
nodifleatlons  to  executory  contract  to  prove' 
modlfloation. 

A  purchaser  proposing  modifications  to  an 
execntory  contract  of  sale  of  goods  had,  in  a 
suit  .by  the  seller,  the  bnrden  of  showing  ac- 
ceptance on  the  seller's  part  of  the  modifica- 
tions proposed. 

5.  Sales  «=s89— Acceptance  oarriod  eondltlons 
brought  forwaN  by  negotiations. 

Where  an  execntory  contract  of  sale  was  en- 
tered into  and  negotiations  were  thereafter  en- 
tered into,  final  acceptance  by  the  buyer  of  the 
seller's  proposition  by  wire  carried  the  con- 
ditions that  had  been  broaght  forward  by  the 
negotiations  from  the  date  of  the  first  con- 
tract 

Appeal  from  CSrcuit  Court,  (Covington 
County ;  A.  B.  Foster,  Judge. 

Action  by  the  Owensboro  Wagon  Company 
against  the  Benton  Mercantile  Company  Im 
assumpsit  Judgment  for  defendant  and 
plaintitr  appeals.  Transferred  from  Court  of 
Appeals  under  Acts  1911,  p.  450,  |  6.  Rut- 
versed  and  remanded. 
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J.  L.  Murphy  and  A.  B.  Powell,  both  of 
Andalusia,  for  appellant. 

E.  O.  Baldwin,  at  Andalusia,  for  appel- 
lee. 

THOMAS,  J.  The  suit  was  for  balance 
Claimed  on  a  contract  of  purchase  of  wagons. 
The  case  was  tried  cm  an  agreed  statonent 
of  facta,  before  the  judge  without  a  Jury, 
and  judgment  rendered  for  the  defendant 

On  September  8,  1917,  plaintUT's  salesman 
and  defendant  entered  Into  a  written  agree- 
ment by  which  defendant  would  furnish  spec- 
ifications for  10  to  40  wagons  to  be  shipped 
defendant  about  October  Ist.  The  writing 
stated  the  terms  of  settlement  for  the  pur^ 
chase  as  follows: 

"Agree  to  settle  for  the  above  by  notes  due  at 
6  months  net,  or  in  cash  less  a  discount  of  5 
per  cent,  if  paid  withm  December  1st  days, 
per  cent,  discoimt  to  be  allowed  it 


notes   are   paid   promptly   within 
months  from  date  of  InToice" 


days 


— and  contained  a  clause  that  the  contract 
was  "subject  to  countermand,"  and  that  the 
order  was  taken  subject  to  the  approval  of 
the  plaintlfT  at  its  Owensboro  ofHce  in  Ken- 
tucky. Plaintiff,  by  letter,  acknowledged  re- 
ceipt of  this  contract,  declared  its  approval, 
called  for  speciflcations,  and  stated  that  its 
factory  was  working  "day  and  night  endeav- 
oring to  make  wagons  fast  enough  to  supply 
the  demand,"  and  as  a  necessity  for  immedi- 
ate speciflcations  stated  it  required  "four  to 
six  weeks  to  make  shipment  after  •  *  * 
specifications  are  received." 

Defendant  sent  definite  speciflcations  on 
September  27th,  and  accompanied  the  same 
with  different  terms  of  payment  than  con- 
tained In  the  original  order  to  which  ap- 
proval had  been  given  by  plaintiff  in  its  let- 
ter'of  September  4th.  This  modified  or  new 
order  contained  no  right  of  countermand,  and 
stated  as  the  terms  of  payment,  "Agree  to 
settle  for  the  above  by  February  1,  1918, 
net  of  5  per  coit  30  and  90  days,  less  6 
per  cent  one-third  Jime  15,  1918,  one-third 
April  1,  one-thlrU  June  1,  1918,"  and  stipu- 
lated that  the  order  was  "taken  subject  to 
the  approval  of  the  Owensboro  Wagon  Govt- 
pany  at  their  <^ce  In  Owensboro,  Ky." 

The  record  recites  admission  by  defendant 
that  plaintiff  would  testify  as  to  having  writ- 
ten a  letter  on  October  3d  to  defendant  stat- 
ing that  it  could  not  accept  the  order  as  so 
modified  by  extension  of  the  time  for  pay- 
ment as  indicated,  advised  that  on  October 
1st  it  had  issued  notice  of  withdrawal  of 
all  prices  on  wagons  and  an  advance  of  10 
per  cent,  further  stating  that  since  the  orig- 
inal order  was  placed  a  few  days  before  the 
advance,  plaintiff  was  willing  to  give  ad- 
vantage of  prices  then  indicated — February 
1,  1918,  net  or  6  per  cent  discount  if  paid 
60  days  from  date  of  invoice,  or  would  make 
half  30  and  half  90  days,  less  6  per  cenU 


if  divided  Into  two  payments;  that  re^tly 
was  required  by  return  mail  "or  not  later 
than  next  Monday,  the  8th  inst.  If  you  de- 
sire to  take  advantage  of  these  prices."  De- 
fendant's testimony  was  to  the  effect  that  it 
did  not  receive  plaintiff's  letter  of  October 
3d;  that  it  did  not  deny  the  receipt  of  the 
letter  of  October  8th  making  specific  refer- 
ence to  the  change  of  terms  declined  by  let- 
ter of  October  3d.  On  October  8th  plaintiff, 
writing  defendant  acknowledging  requested 
change  of  speciflcations  on  one  car  of  wag- 
ons, stated: 

"We  presume  when  your  letter  of  the  4th 
was  written  that  you  had  not  received  onra  of 
the  3d  in  whidi  we  advised  that  we  conld  not 
accept  your  order  on  terms  made  you  by  Mr. 
Stuart.  We  explained  our  situation  to  you 
thoroughly  in  that  letter,  and  the  very  best 
terms  that  we  can  allow  are  February  1st, 
1918,  net  or  five  per  cent  discount  if  paid  in 
sixty  days  from  date  of  invoice,  and  we  also 
advised  that  if  you  preferred  you  might  make 
half  less  five  per  cent,  in  thirty  days  and  half 
in  ninety  days." 

Plaintiff  introduced  in  evld«ice  telegram 
from  defendant  of  October  18th:  "Ship  car 
wagons.  When  may  we  expect  them" — and 
the  reply:  "Oan  ship  car  three  to  four  weeks 
ten  per  cent  advance  our  order  September 
twenty  seventh  terms  iier  our  letter  October 
SOth.  Answer."  The  bill  of  exceptions  re- 
cites that  the  plaintiff  introduced  the  follow- 
ing letter  dated  October  20,  1917,  and  admit- 
ted that  defendant  would  swear  it  did  not 
receive  same,  and  defendant  admitted  that 
plaintiff  would  swear  it  wrote,  addressed  to 
defendant  at  Opp,  Ala.,  mailed  and  prepaid 
postage: 

"We  are  in  receipt  of  your  telegram  reading: 
'Ship  car  wagons  when  may  we  expect  them,' 
and  have  wired  you  in  reply  as  follows:  'Can 
ship  car  tliree  to  four  weeks.  10  per  cent 
advance  over  order  September  2Tth.  Terms: 
Per  our  letter  October  3d.  Answer* — which  we 
now  confirm.  You  will  recall  that  we  wrote 
you  on  October  3d  that  It  would  be  necessary  to 
bear  ttom  you  by  October  8th,  provided  yon 
wanted  to  take  advantage  of  prices  on  order 
placed  through  Mr.  Stuart  on  September  2Tth 
on  terms  set  forth  in  our  letter  of  the  3d.  As 
we  received  no  word  from  you  that  it  would 
be  satisfactory  to  enter  in  accordance  with  oar 
letter,  .we  *  *  *  considered  the  matter  clos- 
ed and  yon  have  forfeited  your  right  to  the 
wagons  at  the  old  price.  The  advance  which 
became  effective  October  1st  was  10  per  cent 
as  stated  in  our  telegram  of  this  date." 

Plaintiff  introduced  defoidant's  telegram 
of  October  20th,  "Ship  car  wagons  early  as 
possible,"  and  plaintiff's  reply  that  the  <H^er 
was  entered  in  the  factory  for  best  attention, 
and  that  there  would  "be  some  delay  in  mak- 
ing shipment  for  practically  all  orders  have 
to  be  manufactured  expressly  now."  So  tbe 
presbipment  correspondence  doses.  There- 
after followed  the  correspondence  looking  te 
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a  collection  of  the  amount  per  advance  of 
10  per  cent,  from  price  stated  in  original 
contract  of  date  September  8,  1917,  the  de- 
fendant insisting  on  a  redaction  of  $166.30, 
which  was  denied  by  plaintiff. 

[1]  The  change  of  contract  on  defendant's 
part  fro^  that  finding  statement  in  the  writ- 
ten lustrnment  of  September  8,  1017,  cast 
the  burden  on  defendant  to  show  acceptance 
by  plalntifT  of  the  terms  of  the  contract  and 
how  changed ;  that  is  to  say,  to  establish  ac- 
ceptance by  plaintiff's  Owensboro  ofllce  of 
the  terms  of  the  modified  contract  So  long 
as  the  right  of  conntermand  or  rescission  re- 
mains, the  contract  is  not  binding  on  the 
parties.  DowUng-Martin  Gro.  Co.  v.  Lysle 
Milling  Co.,  83  Sonth.  486;  Home  Onano  Co. 
▼.  Int.  Agii.  Corp.,  85  South.  718;  Jones  ▼. 
Lanier,  108  Ala.  363.  367.  73  South.  635; 
Wood  ▼.  Lett,  105  Ala.  601,  607,  71  South. 
177;  McGowln  Lbr.  Co.  t.  Camp  Lbr.  Co., 
102  Ala.  35,  68  South.  263 ;  Comer  t.  Banli- 
head,  70  Ala.  136,  144;  Eskridge  v.  GlOTer, 
8  Stew.  &  P.  264,  26  Am.  Dec.  344. 

[2]  It  must  be  admitted  that  the  contract 
of  September  8th  amounted  to  no  more  than 
a  mere  option  to  purchase  or  agreement  to 
sell  the  articles  referred  to  therein,  on  terms 
indicated,  until  the  expression  of  satisfaction 
was  given  on  plaintiff's  part  and  the  detailed 
specifications  given  by  defendant.  Defend- 
ant did  not  furnish  spedflcatlons  for  the  ar- 
ticles to  the  manafactnrer  on  the  agreed 
terms  Indicated.  Defendant's  detailed  spec- 
ifications (and  modification  of  original  con- 
tract) of  date  September  27,  1917,  were  not 
an  nncondltlonal  compliance  with  the  origi- 
nal order.  It  was  the  insertion  of  new  and 
different  terms  or  conditions  therein  to 
which  plaintiff  had  not  theretofore  agreed. 
Lawrencebarg  Boiler  Mills  Co.  v.  Jones  &  Co., 
86  South.  719.  The  subsequent  correspond- 
ence falls  to  show  that  plaintiff  did  so  ap- 
prove the  c<»tract  according  to  the  modified 
terms  of  September  27th  proposed  by  the 
def aidant.  The  minds  of  the  parties  never 
met  until  the  exchange  of  telegrams  on  Oc- 
tober 20th.  Until  then  there  was  no  bind- 
ing contract  so  modifying  the  agreement  pro- 
posed as  to  embrace  defendant's  subsequent 
or  modified  terms.  Rider  v.  Wood,  138  Ala. 
235,  35  South.  46;  BUslnger  v.  Prince,  117 
Ala.  480,  23  South.  67;  Cochran  Lbr.  Go. 
y.  Faterson  &  Edey  Lbr.  Co.,  202  Ala.  866, 
80  South.  448;  Oould  T.  Cates  Chair  Co., 
147  Ala.  620,  41  South.  675. 

(3, 4]  On  the  other  hand.  If  there  had  been 
approval  of  the  contract  of  September  8th 
80  as  to  bind  plaintiff,  so  long  as  the  contract 
was  executory,  It  was  subject  to  modification 
by  mutual  assent  The  modifications  pro- 
posed by  defendant  in  the  new  order  of  Sep- 
tember 27th  were  not  final,  but  extended 
to  and  culminated  In  the  exchange  of  tel- 
egrams between  the  parties  on  October  20th. 
The  burden  was  npon  defendant  to  show  ac- 
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ceptance  on  plaintiff's  part  of  the  modifica- 
tions so  proposed.  Johnson  v.  McFry,  14  Ala. 
App.  170,  68  South.  716;  Mobile  Elec  Co.  v. 
City  of  Mobile,  201  Ala.  607,  79  South.  89, 
40,  L.  R.  A  1918F,  667. 

In  Mobile  Elec.  Go.  v.  City  of  Mobile,  sn- 
pra.  It  was  said  that  the  contract  In  ques- 
tion was  more  than  a  mere  ratification  of 
the  old  one;  that  "It  Involved  a  change  In 
the  original  contract  and  there  was  a  re-exe- 
cutlon  of  same  as  changed,  and,  while  the 
change  may  have  been  slight.  It  was  deemed 
of  Importance  to  the  oontractlng  parties,  and 
produced  benefits  or  detriment  to  the  one  , 
or  the  other.  'An  agreement  when  changed  by 
mutnal  consent  of  the  parties,  becomes  a 
new  ag;reement,  which  takes  the  place  of 
the  old  and  consists  of  the  new  terms  and 
as  much  of  the  old  agreement  as  the  parties 
have  agreed  shall  remain  unchanged.' " 

[S]  When  defendant  accepted  plaintiff's 
proposition  by  wire,  it  carried  the  conditions 
that  had  been  brought  forward  by  negotia- 
tions from  the  date  of  the  first  contract 
Hart  V.  Bray,  50  Ala.  446;  Strong  v.  Cat- 
Un's  Adm'r,  35  Ala.  607.  The  defendant  has 
failed  to  discharge  the  burden  of  proof  to 
show  the  contract  was  modified  by  mutual 
assent  on  its  Insistence. 

At  the  time  of  brlngrlng  the  suit  plaintiff 
filed  with  the  complaint  and  so  Indorsed 
thereon  an  itemized  verified  account  as  pro- 
vided by  statute,  shbwlng  a  balance  due  after 
allowing  all  Just  credits,  on  March  4,  1918, 
of  $166.30.  Defendant  filed  no  affidavit  deny- 
ing its  correctness  or  any  part  thereof  as 
provided  by  the  act  of  September  17,  1915, 
amending  Code,  i  3970  (Gen.  Acts,  p.  600). 
Black  V.  Williamson,  15  Ala.  App.  573,  74 
Sonth.  897;  Florida  N.  &  T.  Co.  v.  Watson, 
16  Ala.  App.  159,  76  South.  876 ;  Duck  Brand 
Co.  T.  Douglass,  16  Ala.  App.  437,  78  South. 
635.  The  case  being  tried  upon  agreed  state- 
ment of  facts,  and  no  evidence  taken  ore 
tenus,  there  is  no  reason  to  remand  the  cause 
upon  the  reversal  thereof,  but  Judgment  will 
be  here  rendered.  Code,  §J  2890,  5361,  and 
section  5359,  as  amended  by  Gen.  Acts  1015, 
p.  824;  Farmers'  B.  &  T.  Co.  v.  Shut  & 
Eelhn,  192  Ala.  68,  68  South.  363 ;  M.  L.  ft  T. 
Co.  V.  Woods,  194  Ala.  329,  70  South.  119; 
Twin  Tree  Lbr.  Go.  v.  Bnslgn,  103  Ala.  118, 
69  Sonth.  525;  Bassett  v.  Powell,  178  Ala. 
340,  60  Sonth.  88;  Deas  ▼.  Garrett,  16  Ala. 
App.  672,  80  South.  146. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  one  here  rendered  against  the 
appellee  in  favor  of  the  appellant  upon  the 
common  coont  as  herein  Indicated,  for  the 
amount  sued  for,  to  wit  $166.30,  with  in- 
terest thereon  from  March  4,  1918. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  McOLBLLAN  and 
SOMERVILLE,  JJ.,  concur. 
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On  Behearing. 

The  jadgmeot  is  reversed,  and  the  cause 
remanded;  the  order  of  rendition  made  on 
original  hearing  is  set  aside. 

ANDERSON,  C.  J.,  and  McCLELIAN, 
SOMERVILLE  and  THOMAS,  JJ.,  concur. 


(1D4  Ala.  IM) 

W.  F.  COVINQTON   MFG.  CO.  V.  FERQU- 
SON.    (3  DIv.  444.) 

(Snpreme  Court  of  Alabama.    April  15,  1920.) 

t.  Sales  «5>  I  (4)— Contract  of  tale  of  "ear- 
load"  of  corn  Bot  void  for  unoertaiaty. 
A  contract  of  sale  of  "11  cars  of  com  in 
the  ear  at  $1.60  per  bnshel"  waa  not  void  for 
nncertalntj,  aa  the  term  "carload"  should  be 
construed  to  mean  the  capacity  of  a  car  used 
for  transporting  the  particular  kind  of  goods 
sold,  in  the  absence  of  a  custom  of  the  trade. 
[Bd.  Note.— For  other  definitions,  see  Words 
and   Phrases,   First  and   Second   Series,  Oar- 
load.] 

2.  Appeal  aad  error  «=>I039(I)  —  Errors  vt 
pleading  cured  by  afllrmatlve  oharga. 

If  the  party  obtaining  the  judgment  was 
entitled  to  the  affirmative  charge,  which  was 
given,  errors  of  pleading  such  as  uncertainty 
were  cured,  where  there  waa  no  contest  on  the 
trial  except  as  to  the  general  issue  as  to  plain- 
tiff's rii^t  of  recovery. 

3.  Sales  <&=>4I8(2)— Market  prioe  for  purpose 
of  asoertalning  damages  Is  of  time  delivery 
was  postponed. 

In  ascertaining  damages  for  failure  to  de- 
liver goods,  the  market  price  is  fixed  and  gov- 
erned aa  of  the  time  to  wiiich  delivery  on  con- 
tract was  postponed. 

4.  Sales  ^s>4 18  (2)— Measure  of  damages  for 
nondelivery  difference  botweei  agreed  prloe 
and  market  prioe. 

The  measure  of  damages  for  nondelivery  is 
based  on  the  difference  between  the  agreed 
price  and  the  market  price  at  the  time  and  place 
of  delivery  with  interest 

5.  Sales  «=3 1 72  — Delivery  of  oars  oxoosding 
minimum  under  railroad  sohadule  no  oxouse 
for  partial  delivery. 

One  contracting  to  deliver  a  certain  num- 
ber of  cars  of  com  could  not  justify  a  deliv- 
ery of  a  leas  number  of  cara  by  showing  that 
those  delivered  exceeded  in  tonnage  the  mini- 
mum car  Uiat  could  be  shipped  under  the  rail- 
road schedule. 

6.  Sales  «=>4I8(7)— On  failure  to  deliver,  buy- 
er may  purohase  on  seller's  aooouat  at  market 
prioe. 

On  failure  of  the  seller  to  deliver  com,  the 
buyer  bad  the  right  to  pnrcliase  an  equal 
amount  of  com  for  the  seller's  account  at  the 
market  price  at  the  point  ot  delivery,  and 
hold  the  seller  liable  for  the  difference. 


7.  Safes  «s>7 1  (2)— Agreement  te  deliver  "ear- 
load"  means  ordinary  and  not  minlmnm  lead. 

If  a  sale  is  of  a  carload  of  com,  no  par- 
ticular car  being  speofied,  damages  for  failure 
to  deliver  are  to  be  assessed  on  the  basis  of 
the  quantity  wliich  an  ordinary  car  will  contain, 
and  the  buyer  is  not  confined  to  a  recovery  l>as- 
ed  on  the  minimum  capacity  of  a  ear  of  com. 

8.  Trial  «s>296  (2)— Charge  held  saflelaat  when 
oonsldered  with  oral  ohange. 

In  an  action  for  failure  to  deliver  three 
carloads  of  com,  defendant  claiming  that  plain- 
tiff should  be  confined  to  a  recovery  baaed  on 
the  minimum  capacity  of  a  car  of  com  under 
the  railroad  schedule,  a  charge  that  "plaintiff 
is  entitied  to  recover  and  you  must  fix  his 
damages  at  the  difference  between  the  contract 
price  and  the  price  at  which  the  plaintifE  bought 
the  com,"  at  place  of  delivery,  held  not  revers- 
ible error,  when  taken  in  connection  with  the 
oral  charge,  wluch  stated  that  plaintiff  could 
only  recover  for  tbe  difference  in  price  of  what 
was  the  usual  amount  of  com  that  a  purchaaer 
by  carload  had  a  right  to  expect  would  come  to 
him  in  a  carload. 

Appeal  fitnn  Circuit  Court,  MontgomM? 
County ;  Leon  McOord,  Judge. 

Action  by  F.  H.  Ferguson  against  the  W. 
F.  Covington  Manufacturing  Company,  for 
breach  of  contract  to  sell  ooen.  Judj^ent 
for  plaintiff,  and  defendant  appeals.  Trans- 
ferred frMu  Court  of  Ai^>eals  under  Acts 
19U,  p.  460,  i  6.     Affirmed. 

Count  2  Is  upon  an  account.  Count  1  is  as 
toUowa: 

"Court.  Plaintiff  claims  of  defendant  the  sum 
of  $750  damages  for  the  breach  of  a  contract 
entered  into  by  and  Itetween  the  plaintiff  and  de- 
fendant on,  to  wit,  the  0th  day  of  Noveml>er, 
1017,  in  substance  as  follows:  Plaintiff  agreed 
to  buy  and  defendant  agreed  to  sell  11  cars  of 
com  in  the  ear  at  $1.50  per  bushel  of  80 
pounds,  and  defendant  agreed  to  deliver  said 
com  in  Birmingham,  Ala.;  and  plaintiff  says 
that,  although  he  has  complied  with  ail  the 
provisions  thereof,  on  his  part,  tbe  defendant 
has  failed  to  comply  with  the  following  provi- 
sions, vis.:  The  defendant  delivered  only  8  cars 
of  com,  and,  although  required  to  do  so,  whol- 
ly failed  and  refused  to  deliver  the  remaining 
3  cars  contracted  for.  Plaintiff  avers  that 
by  reason  of  and  as  a  proximate  consequence  of 
the  breach  of  said  contract  as  alleged,  plaintiff 
waa  forced  to,  or  did,  go  into  the  market  and 
buy  3  cars  of  com  at  a  greatly  increased  price. 
Plaintiff  further  avers  that  he  bought  said  3 
cars  of  com  in  open  market  for  the  account 
of  tbe  defendant,  and  drew  a  draft  upon  the  de- 
fendant, which  said  draft  was  dishonored  snd 
protested.  Plaintiff  avers  that  he  waa  put  to 
considerable  trouble  and  expense  in  and  about 
buying  said  corn,  all  to  the  damage  of  plaintiff 
as  aforesaid.    Hence  this  suit" 

Cbarge  2  given  for  plaintiff  Is  as  foUowa: 

"I  diarge  you  that  if  you  believe  the  evi- 
dence in  this  case  plaintiff  ia  entitied  to  re- 
cover, and  yon  must  fix  hia  damagea  at  the 
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difference  between  the  contiact  price  and  the 
price  at  which  the  plaintiff  bought  the  com  in 
Birmingham." 

Weil,  Stakely  ft  Yardaman,  of  Montgomery, 
for  aroellaiit 

Coleman,  Ooleman  tc  Spain,  of  Birming- 
ham, and  Stelner,  Cram  ft  Weil,  of  Mont- 
gomery, for  appellee. 

This  appeal  was  snlxnltted  nnder  role  46 
(65  South,  vll),  Supreme  Court  Practice,  and 
the  opinion  of  the  court  delivered  by 

THOICAS,  J.  [1]  The  salt  is  on  the  com- 
mon connts  and  for  a  breach  of'  «» tract 
of  sale  "of  U  cars  of  com  In  the  ear  at 
$1.50  per  hndiel."  The  defendant  challenged 
the  sufficiency  of  the  coont  for  breach  of 
contract  as  being  void  fbr  uncertainty,  In 
that  the  contract  averred  falls  to  state  the 
number  of  bushels  of  com  contained  In  the 
car,  the  weight  of  a  car  M  corn,  or  the 
minimum  capacity  as  a  car  of  com. 

The  contract  averred  la  not  void  for  un- 
certainty, and  Is  not  opai  to  the  objections 
pointed  out  in  Elmore,  Qullllan  ft  Co.  v. 
Parrish  Bros.,  170  Ala.  499,  64  South.  203; 
Sloss-Shef.  S.  ft  I.  Ca  v.  Payne,  192  Ala.  69, 
68  South.  859;  Sloss-Shef.  S.  ft  I.  Co.  v. 
Payne,  186  Ala.  341,  64  South.  617.  This 
court  has  sustained  similar  contracts  as  that 
on  which  this  suit  is  rested.  Thompson  v. 
Strong,  74  South.  34  (3  cars  of  cotton  seed); 
Ward  V.  Cotton  Seed  Products  Co.,  193  Ala. 
101.  69  South.  614  (2  carloads  of  cotton  seed); 
Baker  v.  Lehman,  Weil  ft  Co.,  186  Ala.  493, 
65  South.  321  (100  bales  of  cotton  to  average 
in  weight  not  less  than  480  pounds  nor  mwe 
than  610  pounds  per  bale) ;  Sou.  Ry.  Oa  y. 
Harris,  202  Ala.  263,  80  South.  101  (for  the 
conversion  of  26  bales  of  cotton);  Shore 
Lumber  Co.  v.  Am.  Lbr.  ft  Bzp.  Co^  28  Oa. 
App.  136,  97  S.  E.  667  (a  definite  number  of 
"large"  carloads  of  lumber  as  specified  and 
at  a  inrlce  indicated).  Our  court  has  ap- 
proved the  following  quotations  from  36  Cya 
pp.  210,  638,  defining  the  meaning  of  a  car- 
'.oad: 

Page  210:  "Where  the  goods  are  sold  by  the 
'carload'  the  term  may  be  construed  by  -  the 
custom  of  trade,  but  in  the  absence  of  any  agree- 
ment or  particular  custom  it  will  ordinarily 
be  held  to  mean  the  capacity  ot  a  car  used  for 
transporting  the  particular  kind  of  goods  sold. 
So  too  a  sale  of  a  'cargo'  of  goods  means  ordi- 
narily the  entire  load  of  the  vessel,  and  is  lim- 
ited only  by  the  capacity  of  the  vessel." 

Page  639:  "Qvantitt/  on  vMok  Damage*  teiU 
he  Computed, — ^If  no  fixed  quantity  of  goods  is 
contracted  for,  but  the  purchase  is  of  a  'car- 
load,' damages  should  be  computed  on  the 
amount  usually  contained  in  an  ordinary  car." 

The  counts  were  not  subject  to  demurrer 
directed  thereto. 

[2]  Moreover,  there  was  no  contest  on  the 
trial,  wb^e  the  plea  was  the  general  issue 


as  to  plaintiff's  right  of  recovery ;  as  to  this 
he  was  entitled  to  the  affirmative  charge, 
which  was  given  by  the  court. 

It  has  been  held  that  If  the  party  obtain- 
ing the  Judgment  was  entitled  to  the  afilrm- 
ative  charge,  which  was  given,  this  would 
cure  certain  errors  of  pleading  Indicated  in 
the  fallowing  cases:  Lawrenccburg  Roller 
Mills  Co.  V.  Jones  ft  Co.,  85  South.  719; 
Merriweather  v.  Sayre  M.  ft  M.  Co.,  182  Ala. 
665,  62 'South.  70;  Sou.  Ry.  Co.  v.  Harris, 
202  Ala.  263,  80  South.  101.  103 ;  Hambright 
V,  B.  R.  L.  ft  P.  Co.,  201  Ala.  176,  77  South. 
702;  Conn  v.  Sellers,  198  Ala.  606,  73  South. 
961,  962;  Hill  v.  McBride,  126  Ala.  542.  543, 
28  South.  85;  Andrews  Mfg.  Co.  v.  Porter, 
112  Ala.  381,  385,  20  South.  476;  Waldman 
r.  M.  B.  ft  M.  Ins.  Co.,  91  Ala.  170,  175,  8 
South.  666.  24  Am.  St  Rep.  883. 

[8, 4]  We  wlU  observe  of  the  evidence  that 
tt  is  undisputed  that  plaintiff  extended  the 
time  for  performance  of  the  contract  (as 
to  the  delivery  of  the  three  cars  of  com  In 
question)  until  there  was  repudiation  of  the 
contract  on  the  part  of  defendant  and  the 
purchase  by  plaintiff  of  three  cars  of  corn  at 
Its  market  price  In  Birmingham.  Under  the 
authorities,  the  market  price  is  fixed  and 
governed  as  of  the  time  to  which  the  delivery 
on  contract  was  so  i>ostponed  (Lowy  v.  Ros- 
engrant,  186  Ala.  337,  71  South.  439;  Craig 
V.  Pierson  L.  Co.,  179  Ala.  535,  60  South. 
838,  35  Cyc.  687);  and  at  the  place  of  de- 
livery (Bdl  V.  Reynolds,  78  Ala.  611,  56  Am. 
Rep.  62;  Orvlg  v.  Pierson,  supra;  Crandall- 
Pettee  Co.  v.  Jebeles  ft  Colias,  195  Ala.  152. 
157,  69  South.  964;  Cent  of  Ga.  Ry.  Co.  v. 
Isbell,  198  Ala.  469,  473,  73  South.  648 ;  Our- 
Jel  ft  Co.  V.  Hallett  Mfg.  Co.,  198  Ala.  609, 
73  South.  938).  The  measure  of  damages  for 
nondelivery  is  based  on  the  difference  be- 
tween the  agreed  price  and  the  market  price 
at  the  time  and  place  of  delivery  with  In- 
terest Vann  v.  Lunsford,  91  Ala.  676,  8 
South.  719;  dements  v.  Beetty,  87  Ala.  238, 
6  South.  151,  and  foregoing  later  authorities. 

The  evidence  tended  to  show  that  on  Feb- 
ruary 4,  1918,  defendant  wrote  plaintiff,  rec- 
ognizing the  contract  as  executory;  that  on 
the  day  following  plaintiff  wired  defendant 
he  would  buy  for  defendant's  account  the 
3  carloads  of  com  at  the  place  of  delivery, 
and  Immediately  defendant  wired  that  he  had 
performed  the  contcact  in  the  previous  ship- 
ments; that  Is,  he  claimed  to  "have  already 
shipped  10  over  cars."  To  tills  plaintiff  re- 
plied that  he  was  buying  for  account  of  de- 
fendant 3  cars  of  corn,  and  would  send  draft 
on  Covington  Manufacturing  Company  for 
the  difference  in  price  between  what  he 
would  have  to  pay  in  the  market  at  the  point 
of  delivery  and  the  ccmtract  price  of  the 
com.     To  this  defendant  replied: 

"I  had  equally  as  much  right  to  give  you  so 
many  tons  of  com  as  you  had  to  expect  me  to 
ship  you  so  many  tons,  inasmuch  as  20,000  lbs. 
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or  ten  tons  make  •  minimum  car  as  per  rail- 
r«ad  schedule.  In  fact,  if  you  had  considered 
I  sold  you  eleven  cars  of  com,  I  would  then 
have  given  yon  eleven  cara— considerably  above 
the  min."— 

and  again  two  days  later: 

"We  consider  that  we  have  filled  oar  contract 
in  the  absence  of  the  terms  not  being  specified 
as  to  the  number  of  tons  each  car  should  hold, 
and  we  shall  stand  on  shipments  already  made 
you  on  any  suit  yon  might  file  against  ua." 

Sucb  was  the  comtroTersy  under  the  evl- 
dence. 

[S,  6]  The  testlmcHiy  tended  further  to 
show  without  conflict  that  on  the  date  In- 
dicated plaintiff  purchased  3  cars  of  corn 
in  the  market  at  the  point  of  delivery,  and 
billed  defendant  for  the  amount  paid  In  ex- 
cess of  the  contract  price.  Thus  the  uncon- 
tradicted evidence  showed  a  breach  of  the 
contract  by  defendant  In  failing  to  ship  the 
3  cars  of  com.  Under  the  circumstances  of 
the  breach,  plaintiff  had  the  right  to  pur- 
chase the  com  for  defendant's  account  at  the 
market  price  at  the  point  of  delivery  and 
hold  defendant  liable  for  the  difference. 
Thompson  v.  Strong,  74  South.  84;  Ward 
V.  Cotton  Seed  Products  Co.,  193  Ala.  101, 
eo  South.  614. 

When  the  defense  Is  analyzed,  it  Is  merely 
a  contention  that  liability  be  limited  to  the 
minimum  capacity  of  a  car,  20,000  pounds. 
This  testimony  was  confined  to  the  statement 
of.  two  witnesses,  who,  in  substance,  said 
there  was  no  usual  amount  of  corn  contained 
In  the  ordinary  carload ;  that  the  minimum 
carload  of  com  a  railroad  would  accept  for 
transportation  was  20,000  pounds.  PlaintllTs 
evidence  tended  to  show  that  ordinarily  a  car 
of  corn  varied  from  20,000  to  60,000  pounds. 

[7]  The  foregoing  rule  by  our  court  for 
the  measure  of  damages  for  nondelivery  of 
personal  property,  pursuant  to  contract  of 
sale.  Is  in  line  with  the  statement  of  the 
general  rule  by  Mr.  Sutherland  In  his  work 
on  Damages,  vol.  2  (4th  Ed.)  |  651,  p.  2279, 
that— 

"If  the  sale  is  of  a  carload  of  goods,  no  par- 
ticular car  being  specified,  the  damages  are  to 
be  assessed  on  the  basis  of  the  quantity  which 
an  ordinary  car  will  contain."  Seefeld  v. 
Thacker,  93  Wis.  618,  620.  67  N.  W.  1142; 
Floyd  V.  Sfann,  146  Mich.  356,  369,  109  N.  W. 


679;  Mens  Lbr.  Co.  v.  McNeeley,  58  Wash.  223, 
108  Pac  621,  28  U  R.  A.  (N.  S.)  1007. 

Under  the  evidence  and  the  oral  charge  of 
the  court,  plaintiff  was  not  confined  to  a 
recovery  based  oa  the  minimum  capacity 
of  a  car  of  com;  the  question  was  properly 
submitted  to  the  Jury  to  determine  the 
amount  of  the  damages,  from  the  evidence, 
for  nondelivery  of  the  8  cars  of  com  (In 
the  ear)  in  the  quantity  which  an  ordinary 
car  ot  corn  in  the  ear  contains. 

In  the  oral  charge  the  court  submitted  to 
the  Jury  the  amount  of  damages  sustained 
by  plaintiff  for  the  breach  of  the  contract, 
and  limited  the  issue  to  the  amount  of  com 
for  which  recovery  could  be  had  for  nonde- 
livery of  the  three  cars  purchased  saying: 

"What  amount  of  com  should  those  cars  have 
contained — the  usual  amount— it  is  not  the  av- 
erage; *  •  •  but  what  was  the  usual  amount 
of  com  that  he  [plaintiff]  had  a  right  to  expect 
to  come  to  him  in  those  3  cars  not  delivered,  and 
what  la  the  usual  amount,  you  must  find  from 
all  of  the  evidence  in  this  case.  •  •  •  Will 
you  put  it  at  20,000  pounds,  30,000  pounds,  or 
40,000  pounds— what  will  you  put  the  3  cars  at? 
Tou  must  get  that,  not  from  what  you  think: 
bat  from  all  of  the  evidence  in  this  case.  •  *  • 
So  that  it  is  not  a  question  of  how  much  he  lost, 
this  plaintiff  lost,  how  much  he  paid  oat. 
*  *  *  He  is  entitled  to  recover  the  differ- 
ence between  what  he  paid  for  the  com  be  did 
not  get  and  the  reasonable  market  price  of  the 
corn  when  he  did  buy  it— went  into  the  open 
market  and  bought  it.  The  difference  between 
the  two  figures." 

[S]  Oiven  charge  2,  taken  in  connection 
with  the  oral  charge  and  the  undisputed 
evidence  that  on  the  date  of  repudiation  of 
the  contract  by  defendant  plaintiff  wait 
upon  the  market  at  the  point  of  delivery  and 
purchased  3  carloads  of  com  at  its  market 
price  after  notice  and  on  defendant's  ac- 
count, shows  there  was  no  reversible  errm- 
in  Its  giving. 

The  measure  of  damages  was  jwoperly 
submitted,  and  the  finding  was  supported  by 
the  evidence.  The  motion  for  a  new  trial 
was  properly  refused. 

The  Judgment  of  the  circuit  court  to  af- 
firmed. 

ANDERSON,  0.  J.,  and  McOLELLAN  and: 
SOMEBVILLE,  JJ.,  concur. 
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(204  Aliu  42») 
WEBB  V.  J.  0.  WHITE  ENGINEERING 
CORPORATION  at  al.  (8  DIv.  226.) 

(Supreme  Court  of  Alabama.    May  14,  1920. 
Behearing  Denied  June  90,  1820.) 

1.  States  ®=>4— Legislation  of  Congress  su- 
preme  law  of  land. 

Where  Congress  may  legislate  on  a  given 
subject  and  has  done  so,  criminally  or  dvilly, 
such  legislation  is  the  supreme  law  of  the  land. 

2.  Evidence  «=>48— That  Congress  assumed  Ju- 
risdiction over  Muscle  ■  Shoals  Judicially 
known. 

It  is  a  matter  of  common  knowledge  that 
Congress  assumed  Jurisdiction  over  the  reser- 
vation at  Muscle  Shoals  at  Sheffield  during  the 
war. 

3.  United  States  «=s>3— State  courts  had  no  Ju- 
risdiction of  aotlon  for  Injuries  to  employ^ 
on  nitrate  plant  at  Musole  Shoals. 

In  view  of  Const  U.  S.  art.  1,  I  8,  par.  17, 
Code  Ala.  1907,  f§  898,  899,  Act  Cong.  June 
8,  1916  (U.  S.  Comp.  St.  |  3110b),  and  the 
federal  Bmploy€s'  Compensation  Act  (U.  S. 
Comp.  St.  IS  8932a-S932nn),  the  state  courts 
had  no  Jurisdiction  of  an  action  by  an  employ^ 
against  an  engineering  cori>oration  doing  work 
on  nitrate  plant  No.- 2  at  MuBde  Shoals  at  Shef- 
field, where  plaintifTs  injuries  occurred  in  a 
bankhouse  under  the  control  of  the  Air  Ni- 
trates Corporation;  Congress  having  assumed 
jurisdiction  of  the  reservation. 

4.  Evidence  «=946  —  Judicial  notice  that  Unit- 
ed States  Employes'  Compensation  Commis- 
sion declared  employis  working  on  reserva- 
tion to  be  federal  employes. 

The  court  takes  judicial  knowledge  of  the 
fact  that  Bmploy^s'  Compensation  Commission 
under  the  federal  Employia'  Compensation  Act 
(U.  S.  Comp.  St.  §S  8932a-8932uu),  declared 
the  employes  of  the  United  States  Nitrate  plant 
No.  2  at  Muscle  Shoals  to  be  federal  employes 
within  the  contemplation  of  the  act. 

Appeal  from  Circuit  Court,  Colbert  Coun- 
ty; O.  P.  Almon,  Judge. 

Action  by  Yerdo  Toy  Webb  against  the  J. 
G.  White  Bngineerlngr  Corporation  and  an- 
other for  damages  for  personal  injuries. 
Judgment  for  the  defendants,  and  plalntlfl 
appeals.    Affirmed. 

E.  W.  Godbey,  of  Decatur,  for  appellant 
Andrews  &  Peach,  of  Sheffield,  for  appel- 
lees. 

THOMAS,  J.  The  suit  was  for  personal 
Injury  sustained  on  a  government  reserva- 
tion. Defendants  filed  pleas  1  to  6,  inclu- 
sive; demurrers  as  to  pleas  1  and  6  were 
overruled,  and  plaintiff  took  a  nonsuit  by 
reason  of  this  adverse  ruling  of  the  court 
Paterson  &  Edey  Lumber  Co.  v.  Bank  of  Mi3- 
blle,  84  South.  721.  The  sufficiency  of  said 
pleas,  against  the  grounds  of  demurrer  as- 
signed, Is  challenged  by  the  appeal. 


Plaintiff  averred  that  he  was  employed  to 
work  by  the  J.  G.  White  Engineering  Cor- 
poration (defendant);  that  by  virtue  of  bis 
contract  and  as  a  pairt  of  his  compensation 
said  employer  engaged  to  furnish  his  lodging, 
and  assigned  him  to  a  certain  place,  known 
as  a  "bunkhonse,"  at  Sheffield,  Ala.,  con- 
trolled by  the  defendant  Air  Nitrates  Cor- 
poration. It  is  averred  that  "it  became  the 
duty  of  the  defendant  to  use  reasonable  ef- 
fort and  dlligai'.e  to  keep  said  premises  In 
a  reasonably  safe  condition  with  respect  to 
fire,"  and  that  as  to  this  "defendants  con- 
ducted themselves  carelessly  and  negligent- 
ly and  Indifferently,  and  were  so  guilty  of  a 
lack  of  ordinary  care  and  precautions  with 
respect  to  said  premises  that  by  reason  of 
such  rentlssness"  said  house  was  a'  "fire 
trap"  and  dangerous,  and  on  or  about  the 
night  of  June  18,  1918,  by  reason  of  the  in- 
flammable condition  of  the  premises,  and 
while  plaintiff  was  so  lodging,  under  the 
aforesaid  arrangement  and  xondltton,  the 
premises  caught  fire,  owing  to  such  negli- 
gence of  defendant,  which  fire  was  unextin- 
guished, and,  by  reason  of  such  negligence, 
enveloped  plaintiff,  and  severely  burned  and 
stifled  him  before,  by  reasonable  effort,  he 
could  escape  or  be  rescued  therefrom.  The 
plaintiff  catalogues  bis  Injuries,  some  of 
which  are  averred  to  be  of  a  permanent  na- 
ture ;  and  his  damages  averred  are  for  loss  of 
time,  vrages,  and  salary,  expenses  Incurred 
for  medical  and  surgical  attention  and  pro- 
fessional nursing. 

Pleas  1  to  5,  inclusive.  In  bar  of  the  prose- 
cution of  this  suit,  challenge  the  jurisdiction 
of  the  court  for  that  the  cause  of  action  de- 
clared on  occurred  on  the  plant  site  of  Unit- 
ed States  Nitrate  Plant  No.  2;  that  said 
land  was  purchased  by  the  United  States  by 
the  consent  of  the  Legislature  of  the  state 
of  Alabama,  for  the  erection  thereon  of 
forts,  magazines,  arsenals,  dockyards,  or  oth- 
er needful  buildings  within  the  contempla- 
tion of  article  1,  section  8,  paragraph  17,  of 
the  Ckmstttution  of  the  United  States.  Of 
the  pleas  In  question,  plea  6  best  states  the 
defense,  which  Is  as  follows: 

"Come  the  defendants  and  plead  to  the  Ju- 
risdiction of  the  court  and  allege  and  show 
onto  the  court  that  the  cause  of  action  counted 
oo  in  the  complaint  arose,  and  that  the  accident 
or  injury  referred  to  in  said  complaint  occur- 
red 'on  the  plant  site  of  United  States  Nitrate 
Plant  No.  2;  that  United  States  Nitrate  Plant 
No.  2  was  constructed  by  the  federal  govern- 
ment under  an  act  of  Congress  approved  June 
3,  1916,  and  shown  as  paragraph  2689  of 
Barnes'  Federal  Code,  under  which  act  of  Con- 
gress the  President  is  authorized  and  empower- 
ed to  lease,  purchase,  or  acquire  such  lands 
and  rights  of  way  as  may  be  necessary  for  the 
construction  and  operation  of  a  nitrate  plant 
or  nitrate  plants,  and  in  which  said  act  of  Con- 
gress the  President  is  authorized  and  empow- 
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ered  to  employ  B^ch  oScerB,  agents,  or  agencies 
as  may  in  his  discretion  be  necessary  to  enable 
him  to  carry  ont  the  said  purpose  of  the  act  of 
Congress,  and  in  said  act  of  Oongress  is  pro- 
vided that  the  plant  provided  for  under  said 
act  shall  be  constructed  and  operated  solely 
by  the  governmeot  for  the  purpose  of  the  pro- 
duction of  nitrates  and  other  products  and 
manitionB  of  war,  and  useful  in  the  production 
of  fertilizer  and  other  useful  products.  And' 
defendants  allege  that  said  plant  was  construct- 
ed by  the  United  States  on  land  purchased  by 
the  United  States  by  the  consent  of  the  Legis- 
lature of  the  state  of  Alabama,  and  in  con- 
formity with  the  said  act  of  Congress,  and 
that  the  defendants  in  this  cause  were  but  the 
agents  or  agencies  appointed  and  designated 
by  the  President  of  the  United  States  for  the 
construction  of  said  plants  solely  by  the  gov- 
ernment, and  defendants  allege  that  they  act- 
ed in  and  about  the  construction  of  said  plant 
solely  as  agents  and  agencies  of  the  United 
States  government,  and  under  its  direction  and 
control.  And  defendants  allege  that  at  the 
time  of  plaintiff's  injury,  congressional  legisla- 
tion was  the  exclusive  law  of  said  place,  and 
that  the  laws  of  the  state  of  Alabama,  which 
are  invoked  and  sought  to  be  enforced  in  this 
court,  were  not  then  in  force  at  said  place,  and 
then  had  no  application  to  said  accidents  or  in- 
juries or  to  the  rights  and  remedies  of  the 
plaintiff." 

Plaintiff  interposed  demurrers  to  the  sev- 
eral pleas,  which  were  overruled.  All  mat- 
ters set  out  in  the  pleas  are  taken  as  true. 

Appropriate  provisions  of  section  8,  ar- 
ticle 1,  of  the  Constitution  of  the  United 
States,  are: 

"The  Congress  shall  have  power:  •  •  • 
[Par.  17]  To  exercise  e<rc{iMtre  legitlation  in 
all  cases  whatsoever,  over  such  district  (not  ex- 
ceeding ten  miles  square)  as  may,  by  cession  of 
particular '  states,  and  the  acceptance  of  Con- 
gress, become  the  seat  of  the  government  of  the 
United  States,  and  to  eaeroise  like  authority 
over  all  plooea  purohaged  by  th«  content  of  the 
Tjegi»lature  of  the  itaie  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magazines, 
ursenals,  dockyards,  and  other  needful  build- 
ings; And  [Par.  18]  To  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  gov- 
ernment of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof." 

It  la  provided  by  sections  898,  899,  of  the 
Code  of  Alabama  (1907)  that— 

[898]  "The  state  of  Alabama  has  ceded  to 
the  United  States  of  America,  Jurisdiction  over 
all  lands  which  have  been  or  may  hereafter  be 
purchased  by  the  said  United  States  in  the  state 
of  Alabama,  for  the  purpose  of  erecting  there- 
on any  armory,  arsenal,  fort,  fortification,  navy 
yard,  custom  house,  lighthouse,  post  office,  or 
p^iblic  building  of  any  kind  whatever,  and  the 
Legislature  of  the  State  of  Alabama  has  con- 
sented to  all  such  purchases  by  said  United 
States  of  America." 

[899]  "The  jurisdiction  ceded  shall  continue 
during  the  term  the  United  States  of  America 
•hall  remain  owner  of  the  land  so  purchased, 


and  shall  be  exclusive  for  all  purposes  except 
that  the  service  of  process  issued  ont  of  the 
couru  of  the  state  of  Alabama,  shall  not  be 
prevented  therein." 

The  act  of  Congreas,  approved  June  3, 
1916,  sought  to  be  embodied  in  plea  5,  con- 
tained the  following: 

"The  President  of  the  United  States  is  here- 
by authorized  and  empowered  to  make,  or 
cause  to  be  made,  such  investigation  as  in  his 
judgment  is  necessary  to  determine  the  best, 
cheapest,  and  most  available  means  for  the  pro- 
duction of  nitrates  and  other  prodocta  for  mu- 
nitions of  war  and  useful  in  the  manufacture 
of  fertilizers  and  other  useful  producta  by  wa- 
ter power  or  any  other  power  as  in  his  judg- 
ment is  the  best  and  cheapest  to  use;  and  is 
also  hereby  authorized  and  empowered  to  des- 
igaate  for  the  exclusive  use  of  the  United  States, 
if  ia  his  judgment  such  means  is  best  and 
cheapest,  such  site  or  sites,  upon  any  navigable 
or  nonnavigable  river  or  rivers  or  upon  the  pub- 
lic lands,  as  in  his  opinion  will  be  necessary  for 
carrying  out  the  purposes  of  this  act;  and  ia 
further  authorized  to  construct,  maintain,  and 
operate,  at  or  on  anr  site  or  sites  so  designat- 
ed, dams,  locks,  improvementa  to  navigation, 
power  houses,  and  other  plants  and  equipment 
or  other  means  than  water  power  as  in  his  judg- 
ment is  the  best  and  cheapest,  necessary  or  con- 
venient for  the  generation  of  electrical  or  other 
power  and  for  the  production  of  nitrates  or  oth' 
er  products  needed  for  munitions  of  war  and  use- 
ful in  the  manufacture  of  fertilizers  and  other 
useful  producta.  The  President  is  authorised 
to  lease,  pnrchase,  or  acquire,  by  condemnation, 
gift,  grant,  or  devise,  such  lands  and  righta  of 
way  as  may  be  necessary  for  the  construction 
and  operation  of  such  plants,  and  to  take  from 
any  lands  of  the  United  States,  or  to  purchase 
or  acquire  by  condemnation  materials,  minerals, 
and  processes,  patented  or  otherwise,  necessary 
for  the  construction  and  operation  of  socb 
planta  and  for  the  manufacture  of  such  prod- 
ucts." U.  S.  Comp.  Stat  1916^  voL  4,  |  SUOh. 
p.  4358. 

[1]  It  must  be  admitted  that  the  United 
States  Nitrate  Plant  No.  2  was,  on  the  date 
of  this  plaintiff's  Injury  (June  18,  1918).  a 
federal  reservation  upon  which  Cougrees  had 
the  right  to  assume  and  exercise  ezctualve 
legislation,  and  as  such  reservation  was  sub- 
ject to  the  legislation  by  the  state  of  Ala- 
bama making  provision  for  cession  of  Juris- 
diction by  sections  898  and  899  of  the  Code. 
The  question  then  is  whether  Congress  had 
assumed  Jurisdiction  over  said  territory  and 
legrislated  so  as  to  exclude  plaintiff  from  a 
remedy  under  the  state  statutes,  or  given 
him  Instead  a  remedy  for  his  alleged  injuries 
and  wrongs  on  which  the  suit  may  be  main- 
tained In  a  federal  forum.  It  Is  not  questioned 
that  the  general  rule  Is  that  where  Congress 
may  legislate  on  a  given  subject  and  has 
done  so,  criminally  or  dvlUy,  such  legislation 
is  the  supreme  law  of  the  land.  See  autborl- 
ties  collected  In  Ia  &  N.  R.  Ca  v.  State, 
10  Ala.  App.  199,  76  South.  505,  610-614. 

In  Ft  Leavenworth  R.  Co.  v.  Luwe,  114  V. 
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S.  525,  528,  6  Sup.  Ct  905,  997  (29  L.  E». 
261),  Mr.  Justice  Field  pointed  out  that  no 
paramonnt  antbority  having  been  granted  by 
the  state  of  Kansas  to  the  federal  govern- 
ment on  the  Ft  Leavenworth  reservation,  so 
located  while  the  state  was  a  territory,  It 
waa  "necessary  to  obtain  from  the  state  of 
Kansas  a  cession  of  Jurisdiction,''  and  that 
the  record  failed  to  disclose  that  such  ap- 
plication had  ever  been  made  to  the  state, 
and  unqualified  cession  granted  by  it;  that 
on  February  22,  1875,  the  state  Legislature 
passed  an  act  to  the  eCCect: 

"  'That  exclusive  jurisdiction  be,  and  the  same 
is  hereby  ceded  to  the  United  States  over  and 
within  all  the  territory  owned  by  the  United 
States,  and  included  within  the  limits  of  the 
United  States  military  reservation  known  as 
the  Ft.  Leavenworth  reservation  in  said  state, 
aa  declared  from  time  to  time  by  the  President 
of  the  United  States,  saving,  however,  to  the 
said  state  the  right  to  serve  civil  or  criminal 
process  within  said  reservation,  In  rnits  or 
prosecutions  for  or  on  account  of  rights  ac- 
quired, obligations  incurred,  or  crimes  commit- 
ted in  said  state,  but  outside  of  said  cession  and 
reservation ;  and  saving  further  to  said  state 
the  right  to  tax  railroad,  bridge,  and  other  cor- 
porations, their  franchises  and  property  on  said 
reservation.'    Ijaws  of  Kansas  1875,  p.  95." 

The  acceptance  of  the  cession  on  the  ex- 
press terms  of  this  state  statute  was  pre- 
sumed In  the  absence  of  any  dissent  on  the 
part  of  the  United  States.  Of  the  second 
part  of  the  clause  of  tbe  Constitution  (ar- 
ticle 1, 1  8,  par.  17),  giving  power  to  "exercise 
like  authority,"  that  Is,  exclusive  legislation, 
''over  all  places  purchased  by  the  consent  of 
the  Legislature  of  the  state  in  which  the 
same  shall  be^  for  tbe  erection  of  forts,  mag- 
azines, arsenails,  dockyards,  and  other  need- 
ful buildings,"  Justice  Field  said  that  tbe 
"Federalist  observes  that  the  necessity  of 
this  authority  is  not  less  evident"  Contin- 
uing discussion  of  this  salient  provision  of 
the  federal  Constitution  he  quoted  from  the 
Federalist  thus: 

"The  public  money  expended  on  such  places 
and  the  public  property  deposited  in  them  re- 
<]uire  that  they  should  be  exempt  from  the  au- 
thority of  the  particular  state.  Nor  would  it  be 
proper  for  the  places  on  which  the  security  of 
the  entire  Dnion  may  depend  to  be  in  any  degree 
dependent  on  a  particular  member  of  it  All 
objections  and  scruples  are  here  also  obviated 
by  requiring  the  concurrence  of  the  states  con- 
cerned in  every  such  establishment"  "The  i>ow- 
er,"  said  Mr.  Justice  Story,  repeating  the  sub- 
stance of  Mr.  Madison's  language,  "is  wholly 
unexceptionable,  since  it  can  only  be  exercised 
St  the  will  of  the  state,  and  therefore  It  is 
placed  beyond  all  reasonable  scruple." 

Mr.  Justice  Field  continued  tbe  discussion 
as  follows: 

"This  power  of  emdutiva  leffMation  is  to  be 
exercised,  as  thus  seen,  over  piooet  pvrohated, 
by  consent  of  the  Legislatures  of  the  states  in 
which  they  are  situated,  for  the  specific  pur- 


poses enumerated.  It  would  seem  to  have  been 
the  opinion  of  the  frsmers  of  the  Constitution 
that  without  the  consent  of  the  states,  the  new 
government  would  not  be  able  to  acquire  lands 
within  them ;  and  therefore  it  was  provided  that 
when  it  might  require  such  lands  for  the  erec- 
tion of  forts  and  other  buildings  for  the  defense 
of  the  country,  or  the  discharge  of  other  du- 
ties devolving  upon  it  and  the  consent  of  the 
states  in  which  they  were  situated  was  obtained 
for  their  acquisition,  such  consent  should  carry 
with  it  poUtioal  dominton  and  legitlaUve  a«- 
thoritg  over  thmt.  •  •  •  The  consent  of  the 
states  to  the  purchase  of  Isnds,  within  them  for 
the  special  purposes  named  is,  however,  essen- 
tial,  under  the  (institution,  to  tbe  transfer  to 
tbe  general  government  with  tbe  title,  of  j>o- 
litical  jurisdiction  and  dominion.  •  •  • 
When  the  title  is  acquired  by  purchase  by  con- 
sent of  the  Legislatures  of  the  states,  the  fed- 
eral jurisdiction  is  exclusive  of  all  state  author- 
ity. This  follows  from  the  declaration  of  the 
Constitution  that  Congress  shall  have  'like  au- 
thority' over  such  places  as  It  has  over  tbe  dis- 
trict which  is  the  seat  of  government;  that  is, 
the  power  of  'exclusive  legislation  In  all  cases 
whatsoever.'  Broader  or  clearer  language  could 
not  be  used  to  exclude  all  other  authority  than 
that  of  Congress;  and  that  no  other  authority 
can  be  exercised  over  them  has  been  the  uni- 
form opinion  of  federal  and  state  tribunals,  and 
of  tbe  attorneys  general.  The  reservation  which 
has  usually  accompanied  the  consent  of  the 
states  that  civil  and  criminal  process  of  the 
state  courts  may  be  served  in  the  places  pur- 
chased is  not  considered  as  interfering  in  any 
respect  with  the  supremacy  of  the  United  States 
over  them;  but  is  admitted  to  prevent  them  from 
becoming  an  asylum  for  fugitives  from  justice. 
And  Ongress,  by  statute  passed  in  1795,  de- 
clared that  cessions  from  the  states  of  the 
jurisdiction  of  places  where  lighthouses,  bea- 
cons, buoys,  or  public  piers  were  or  might  be^ 
erected,  with  such  reservation,  should  be  deemed 
sufficient  for  the  support  and  erection  of  sudi 
structures,  and  if  no  such  reservation  had  been 
made,  or  in  future  cessions  for  those  purposes 
should  be  omitted,  civil  and  criminal  process  is- 
sued under  the  authority  of  the  state  or  of 
the  United  States  might  be  served  and  execut- 
ed within  them."  (Italics  supplied.)  1  Stat 
426,  e.  40. 

Appellant  dtes  Chicago,  B.  I.  ft  P.  R.  Co. 
r.  McOIlnn,  114  U.  S.  642,  V  Sop.  Ot  1006. 
29  L.  Ed.  27a  It  will  be  observed  that  Ft. 
Leavenworth  R.  Go.  v.  Lowe,  and  the  Mc- 
Gllnn  Case  were  decided  on  the  same  date, 
the  opinions  being  by  the  same  justice.  The 
Ft.  Leavenworth  Case  was  affirmed,  and  the 
general  principle  applied  to  the  McGlinn 
Case,  that  when  political  -  jurisdiction  and 
legislative  power  over  a  territory  are  trans- 
ferred from  oue  sovereignty  to  another,  the 
municipal  laws  of  the  territory  continue  in 
force  until  abrogated  by  the  new  sovereign 
1b  applicable— as  to  territory  owned  by 
the  United  States,  exclusive  jurisdiction  of 
which  is  ceded  to  the  national  government  by 
a  state  in  a  manner  not  provided  for  by  the 
Constitution — ^to  so  much  thereof  as  is  not 
used  by  the  United  States  for  its  forts,  build- 
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IngB,  and  otber  needfnl  public  purposes. 
The  state  of  Kansas,  by  manner  not  provided 
for  by  the  national  Constitution,  ceded  to  the 
TJnlted  States  Jurisdiction  over  the  Ft  Leav- 
enworth military  reserratlon  within  that 
state,  then  and  previously  the  property  of  or 
occupied  by  the  United  States;  held,  that 
at  the  time  of  the  cession  a  state  law  of 
Kansas,  requiring  railroad  companies,  whose 
roads  were  not  inclosed  by  a  lawful  fence, 
to  pay  to  the  owners  of  all  animals  injured 
the  full  value  thereof,  remained  in  force  in 
the  reservation  after  the  cession,  and  that 
the  state  courts  had  Jurisdiction  of  such  ao 
tion.  In  the  McGlinn  Case  the  learned  jus- 
tice said  of  Ft  Leavenworth  R.  R.  Ck).  v. 
Lowe,  supra: 

"We  there  held  that  a  bnlldlng  on  a  tract  of 
land  owned  by  the  United  States  used  as  a  fort, 
or  for  other  pnblic  purposes  of  the  federal  gov- 
emment  is  exempted,  as  an  instrumentality  of 
the  government  ^om  any  such  control  or  inter- 
ference by  the  state  as  win  defeat  or  embar- 
rass its  effective  use  for  those  purposes.  But 
in  order  that  the  United  States  may  possess 
•xdodve  legislativs  power  over  the  tract  ex- 
cept as  may  be  necessary  to  the  use  of  the 
building  thereon  as  such  instrumentality,  they 
muit  have  acquired  the  tract  hy  purchase,  with 
the  ooneetit  of  the  state.  This  is  the  only  mode 
prescribed  by  the  federal  Constitution  for  their 
acquisition  of  exclusive  legislative  power  over 
it  When  such  legislative  power  is  acquired 
in  any  other  way,  a*  by  an  etprett  act  ceding  it, 
its  cession  may  be  accompanied  with  any  condi- 
tions not  inconsistent  with  the  effective  use  of 
the  property  for  the  public  purirases  intended." 
(Italics  supplied.) 

The  acquisition  of  Ft  Leavenworth,  as 
pointed  out  in  the  Lowe  Case,  was  by  ex- 
press act  of  cession  (February  22, 1876,  Laws 
of  Kansas  1875,  p.  95)  on  conditions  therein 
contained,  and  not  by  purchase  in  manner 
provided  by  the  Constitution;  and  It  was 
held  that  the  reservations  in  the  act  of  ces- 
sion were  not  inconsistent  with  the  effective 
use  of  the  property  for  the  public  purposes 
intended  and  to  which  It  was  subject  by  the 
government 

In  Benson  v.  United  States,  146  U.  S.  325, 
13  Sup.  Ct  60, '36  L.  Ed.  991  (error  to  the 
(Srcuit  Court  of  the  United  States  for  the 
District  of  Kansas),  where  plaintiff  in  error 
had  been  tried  and  convicted  in  the  (Tlrcnlt 
Court  of  the  United  States  of  murder,  charged 
to  have  been  committed  on  the  Vt,  Leaven- 
worth military  reservation,  it  was  announced 
that  the  Constitution  permits  a  state  to  cede  to 
the  United  States  Jurisdiction  over  a  iwrtlon 
Of  Its  territory,  and  that  the  United  States 
has  exclusive  Jurisdiction  over  the  entire  Ft 
Leavenworth  reservation  in  Kansas,  except 
as  was  reserved  to  the  state  of  Kansas  by 
the  act  of  cession.    Of  this  the  Justice  said: 

"It  is  contended  by  appellant's  counsel  that 
within  the  scope  of  those  decisions,  jurisdiction 
passed  to  the  general  government  only  over  such 
portions  of  the  reserve  as  are  actually  used  for 


military  purposes,  and  that  tiie  pa>rticular  part 
of  the  reserve  on  which  the  crime  charged  was 
committed  was  used  solely  for  farming  purpos- 
es. But  in  matters  of  that  kind  the  courts 
follow  the  action  of  the  political  department  of 
the  government  The  entire  tract  had  bieen  le- 
gally reserved  for  military  purposes.  United 
States  V.  Stone,  2  Wall.  525,  537.  The  char- 
acter and  purposes  of  its  occupation  having 
been  officially  and  legally  established  by  that 
branch  of  the  government  wliich  had  control 
over  such  matters.  It  is  not  open  to  the  courts, 
on  a  question  of  jurisdiction,  to  inquire  what 
may  be  the  actual  uses  to  which  any  portion 
of  the  reserve  is  temporarily  put  There  was 
therefore  Jorisdiction  in  the  Circuit  (Dourt;  and 
the  first  contention  of  plaintiS  in  error  most  be 
overruled." 

Mr.  Justice  Holmes  pursued  the  same  in- 
quiry in  Battle  v.  United  States,  209  U.  S. 
36,  37,  28  Sup.  Ct  422,  423  (52  L.  Ed.  670), 
where  the  crime  for  which  prosecution  was 
had  in  the  United  States  court  was  commit- 
ted upon  land  bought  by  the  United  States 
in  the  dty  of  Macon,  on  which  the  govern- 
ment was  building  a  courthouse  and  post 
office,  and  over  which  the  state  of  Georgia 
tiad  ceded  Jurisdiction,  without  qualification 
or  reservation,  as  was  done  in  the  Ft  Leav- 
enworth reservation.   The  Justice  said: 

"There  can  be  no  donbt  of  the  power  of  Con- 
gress to  purchase  land  within  a  state  for  post 
offices  or  courts,  by  consent  of  the  Legislature 
of  the  state,  and  to  exercise  exclusive  lecisla- 
tion  over  the  same.  Post  offices  are  among  the 
'other  needful  buildings'  for  the  erection  of 
which,  as  well  as  of  'forts,  magazines,  arsenals, 
dockyards,'  It  is  assumed  that  land  win  be 
bought,  and  for  which  land  has  been  bought  by 
the  government  all  over  the  United  States, 
(jonst  art  1,  f  8,  d.  17.  Indeed,  this  is  not  de- 
nied. The  power  to  establish  post  offices  is  gircn 
by  article  1,  |  8,  d.  7,  in  terms.  See  KiM  ▼. 
United  States,  91  U.  S.  367,  872;  Burt  v.  Mer- 
chants' Insurance  Ck>.,  106  Mass.  356;  Trom- 
bley  V.  Humphrey,  23  Mich.  471,  475;  Sinks 
V.  Reese,  19  Ohio  St  306.  The  exdnaive  leg- 
islative power  and  jurisdiction  of  the  United 
States  is  equally  dear.  Ft  Leavenworth  R.  S. 
Co.  V.  Lowe,  114  U.  S.  625 ;  Benson  v.  United 
States,  146  U.  S.  825." 

In  response  to  writ  of  error  to  the  Supreme 
Court  of  Appeals  of  the  state  of  Virginia, 
in  Western  U.  Tel.  Co.  v.  ChUes,  214  U.  S. 
274,  278,  29  Sup.  Ct  613,  614  (53  L.  Ed.  9M). 
Mr.  Justice  Moody  propounds  the  Inquiry 
whether  a  law  of  the  state  of  Virginia,  Im- 
posing a  penalty  for  nondelivery  of  a  tde- 
gram,  has  any  effect  or  operation  wltlilii  the 
limits  of  the  navy  yard.    Answering,  he  says: 

"By  the  refusal  to  give  the  instruction  re- 
quested the  jury  in  effect  was  permitted  to  find 
for  the  plaintiff,  even  if  the  default  w^aa  en- 
tirely within  the  navy  yard.  We  think  this  was 
clearly  erroneous.  By  the  terms  of  the  Consti- 
tntion,  (Congress  is  given  the  power  'to  exerdso 
exdusive  legislation  in  all  cases  whatsoever 
*  *  *  over  all  places,  purchased  by  the  con- 
sent of  the  Legislature  of  the  state  in  whiok  the 
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"The  distinction  made  between  local  control 
of  property  and  the  exercise  of  government  is  a 
substantial  one,  and  is  '  illnstrated  in  cases. 
Shively  v.  Bowlby,  152  U.  S.  1,  80;  Thomas 
T.  Gay,  169  tJ.  S.  264;  Ft  Leavenworth  R.  R. 
Co.  T.  Ix>we,  114  U.  S.  525;  Id.  642;  Western 
Union  Telegraph  Co.  v.  Chiles,  214  U.  S.  274, 
278;  Reynolds  v.  People,  1  Colo.  179,  181; 
Scott  V.  United  States,  1  Wyo.  40;  Territory  v. 
Burgess,  8  Mont  67." 

The  opinloii  of  tbe  New  Tork  Court  of  Ap- 
peals In  Barrett  t.  Palmer,  135  N.  Y.  S36, 
81  N.  E.  1017,  17  L.  R.  A.  720,  31  Am.  St 
Rep.  835,  was  affirmed  in  162  U.  S.  890,  16 
Sup.  Ct.  837,  40  L.  Ed.  1015,  Mr.  Justice 
Wblte  stating  that  In  view  of  the  reserva- 
tion of  Jurisdiction  made  by  the  state  of  New 
York, by  the  act  ceding  to  the  United  States 
Jurisdiction  over  lands  adjacent  to  the  navy 
yard  and  hospital  in  Brooklyn,  the  exclusive 
authority  of  the  United  States  over  the  land 
covered  by  the  lease,  the  ouster  from  pos- 
session under  which  is  the  subject  of  contro- 
versy in  tbe  action,  was  suspended  while  the 
tease  remained  in  force.    The  power  of  the 


Mm*  skoll  Kfl,  for  the  erection  of  forts,  maga- ' 
lines,  arsenals,  dockyards  and  other  needful 
bnildtngs.'  Article  1,  f  8,  par.  17,  of  the  Con- 
stitntion.  It  is  apparent  from  the  history  of 
the  establishment  of  the  Norfolk  Navy  Yard,  al- 
ready given  [that  of  purchase  and  nncondition- 
al  conveyance  by  deed  of  state  to  the  government 
of  date  Jnne  16,  1801,  authorized  by  an  act 
of  the  assembly  passed  January  26,  1800],  that 
it  is  one  of  the  places  where  the  Congress  pos- 
sesses exclusive  legislative  power.  It  follows 
that  the  laws  of  the  state  of  Virginia,  with  the 
exception  referred  to  in  the  acts  of  assembly, 
cannot  be  allowed  any  operation  or  effect  within 
the  limits  of  the  yard.  '  The  exdusive  power  of 
legislation  necessarily  indades  the  exclusive  ju- 
risdiction. The  subject  is  so  fully  discussed 
by  Mr.  Justice  Field,  delivering  tbe  opinion  of 
the  court  in  Fort  Leavenworth  R.  R.  Co.  v. 
Lowe,  114  U.  S.  626,  that  we  need  do  no  more 
than  refer  to  that  caae  and  the  cases  cited  in 
the  opinion." 

In  Oromer,  Treas.  of  Porto  Rico,  ▼.  Stand- 
ard Dredging  Co.,  224  U.  S.  862,  869,  32  Sup. 
Ct  499,  602  (66  L.  Ed.  801)— a  decision  not 
apt  to  the  instant  case — the  question  was 
whether  the  act  of  the  Legislative  Assembly 
of  Porto  Rico,  providing  that  an  injunction 
may  issue  to  prevent  collection  of  illegal 
tolls,  applies  to  the  District  Court  of  the 
United  States  for  Porto  Rico;  and  it  was 
pointed  x>ut  that  the  purpose  of  the  Foraker 
Act  (31  Stat  77)  was  to  give  local  self-gov- 
ernment to  Porto  Rico,  reserving  to  the  Unit- 
ed States  rights  to  the  harbor  areas  and  nav- 
igable waters  for  the  purpose  of  exercising  Ju- 
dlsdiction  over  commerce  and  navigation. 
Held  that,  while  the  United  States  can  re- 
serve control  over  such  places  as  it  sees  fit 
within  a  territory  to  which  it  gives  auton- 
omy, it  does  not  reserve  any  such  places  un- 
less it  is  so  expressed  in  the  act  The  Ja»- 
tice  observes: 


state  to  impose  ccmditions  In  the  act  of 
cession  was  said  to  be  beyond  question;  It 
not  being  a  case  where  exclusive  legislafiva 
authority  is  rested  by  the  Constitution  of  th6 
United  States.  That  is  to  say,  in  the  lan- 
guage of  the  Lowe  Case,  the  cession  could 
be  accompanied  with  such  conditions  as  tbe 
state  might  see  fit  to  annex,  not  Inconsistent 
with  the  free  and  effective  use  of  the  fort  as 
a  military  post 

Resident  Snunates  and  employes  of  the 
Soldiers'  Home  near  Johnson  City,  Tenn.,  for 
disabled  volunteers  of  the  United  States 
army,  are  held  not  to  be  citizens  of  the  state 
of  Tennessee,  and  are  not  legal  voters  at  elec- 
tions in  that  state,  for  the  reason  that  the 
United  States  has  exclusive  Jurisdiction  over 
the  land  on  which  said  home  is  located. 
State  ex  rel.  Lyle  v.  Wlllett,  117  Tenn.  834, 
845,  97  S.  W.  290.  The  cession  of  the  land 
on  which  the  soldiers'  home  is  located  was 
by  legislation  providing  that  all  process  is- 
sued imder  the  authority  of  Tennessee  may 
be  executed  on  said  lands  in  the  same  man- 
ner as  If  its  Jurisdiction  had  not  been  ceded. 
The  Justice  said,  in  Divine,  Adm'r,  t.  Unaka 
Nat  Bank,  125  Tenn.  98,  140  S.  W.  747,  86 
I*  R.  A.  (N.  S.)  586,  of  the  probate  jurisdic- 
tion of  the  soldiers'  home  in  Tennessee: 


"Where  land  within  a  state  la  acquired  by  the 
United  States,  with  the  consent  of  a  state,  then 
under  article  1,  |  8,  subsec.  17,  of  the  federal 
Constitution,  the  jurisdiction  of  tbe  United. 
States  is  complete  and  exclusive,  and  the  res- 
ervation contained  ip  such  grants  to  the  effect 
that  the  state  shall  have  the  right  to  serve  dvil 
and  criminal  process  within  the  territory  ceded, 
is  limited  to  causes  of  action  arising  outside  of 
the  ceded  territory;  the  purpose  of  sudi  res- 
eration  being  to  prevent  the  territory's  becom- 
ing an  asylum  for  fngitives  from  justice.  This 
must  be  understood  and  applied,  however,  in 
the  light  of  tbe  prindple  of  public  law  that 
when  the  new  sovereign  has  not  provided  leg- 
islation for  the  territory  so  acquired,  the  laws 
of  the  former  sovereign  continue  in  force  so  far 
as  needed  for  the  protection  and  enforcement  of 
the  munidpal  or  private  rights  of  individuals  re- 
siding within  the  territory.  •  •  •  It  is  said 
that  court  jurisdiction  is  necessarily  dependent 
upon  the  legislative  power  of  the  sovereign  un- 
der whose  authority  the  court  was  constituted, 
and  that  when  the  latter  ceases  the  former 
must  fail  with  it.  This  is  in  general  true,  but 
an  exception  must  be  recognized  when  the  new 
sovereign,  out  of  deference  to  tbe  principle  of' 
public  law  above  referred  to,  recognizes  the 
continued  existence  within  the  particular  terri- 
tory of  the  laws  of  the  former  sovereign.  Those 
laws  cannot  be  made  effective,  except  through 
the  aid  of  a  court  The  federal  courts  have  no 
jurisdiction,  except  that  conferred  by  the  Con- 
Btitntion  or  by  an  act  of  the  Congress.  United 
States  V.  Hudson,  7  Oanch,  32,  3  L.  Ed.  250 ; 
Turner  v.  Bank  of  North  America,  4  Dall.  8,  1 
L.  Ed.  718 ;  United  States  v.  Bevans,  3  Wheat 
337,  4  L.  Ed.  404.  •  •  •  To  apply  these 
principles  to  the  facts  of  the  present  case:  Tbo 
federal  courts  have  been  given  no  probate  i>ow- 
ers,  by  the  Congress,  or  authority  to  appoint  an 
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administrator   of   a   decedent.    •    •    •    There- 
fore this  power  remaing  with  the  state  courts." 

In  Foley  y.  Shrlver,  81  Va.  668,  674,  as 
to  the  legal  status  of  residents  of  the  Na4on- 
al  Home  t<rr  Disabled  VoluBteer  Soldiers  In 
Klizabeth  City  county,  in  the  state  of  Vir- 
ginia, the  court  said: 

"In  this  case,  the  state  Liegislatnre  having 
given  the  required  consent,  and  the  United 
States  having  pmvKa$9d  the  land  in.  gue»tion, 
the  United  States  have  acquired,  under  the 
federal  Constitution,  exclusive  jurisdiction  over 
the  ceded  lands,  and  they  are  no  longer  a  part 
of  the  state  of  Virginia,  and  are  not  subject  to 
the  jurisdiction  of  the  state  courts.  Persona 
residing  there  are  not  citizens  of  Virginia; 
the  property  situated  there  is  not  subject  to 
the  control  or  disposal  of  any  state  court,  and 
the  circuit  court  of  EBizabeth  City  county  is 
without,  jurisdiction  within  the  said  territory." 

In  Bank  of  Phoebos  t.  Byrum,  110  Va. 
708,  67  S.  B.  340,  27  L.  B.  A.  (N.  S.)  436, 
135  Am.  St  R«p.  053,  the  Virginia  court 
held  that  the  mere  fact  that  the  state  has 
the  right  to  serve  process  in  the  territory 
ceded  to  the  United  States  for  a  soldiers' 
home,  the  title  to  the  property  being  acquired 
by  purchase  under  the  Constituticn,  does  not 
afTect  the  personal  status  of  a  resident  of 
such  reservation  so  as  to  defeat  the  right  of 
a  creditor  to  attach  Ids  property  in  the 
state  on  the  ground  that  he  is  a  nonresident 
>:aming  from  another  state  to  the  reservation 
at  Fortress  Monroe,  where  cession  by  the 
General  Assembly  of  Virginia  was  "for  all 
purposes  except  the  service  •  •  •  of 
*    •    •    process  of  the  courts," 

It  is  held  that  where  a  state  has  given  con- 
sent to  the  purchase  of  lands  by  the  United 
States  under  the  CMtstltution,  the  legislative 
power  of  Congress  over  the  lands  purchased 
Is  exclusive,  and  the  state  has  no  power  un- 
der existing  laws  of  the  state  to  license  the 
traidc  in  liquors  on  said' premises;  the  reser- 
Tatlon  being  that  on  which  are  located 
Plattsburg  Barracks.  Farley  r.  Sdiemo, 
208  N.  Y.  269,  271,  101  N.  BJ.  891,  47  U 
R.  A.  (N.  S.)  1031. 

An  assault  and  battery,  committed  In  the 
power  house  on  the  military  reservation  at 
dandy  Hook,  held  not  subject  to  prosecution 
in  the  state  courts  of  New  Jersey,  the  govern- 
ment haying,  under  the  Constitution,  ac- 
quired by  purchase  the  lands  for  a  light- 
house, and  after  its  cession  to  the  United 
States  by  the  Legislature  of  that  state,  Con- 
gress enacted  a  law  for  the  punishment  of 
such  offense;  held  that  the  legislation  was 
an  exercise  of  the  power  conferred  by  the 
Constitution  with  reference  to  the  land  so 
imrchased  and  ceded,  that  the  jurisdiction  of 
the  federal  courts  became  exclusive,  and  that 
the  state  courts  were  without  jurisdiction  to 
try  the  case.  State  of  New  Jersey  y.  Mor- 
ris, 76  N.  J.  Law,  222,  68  AU.  1103. 

The  ca3e  of  Dalm  v.  McAdoo  (D.  CU  266 


Fed.  540,  dted  by  appellant,  held  (Hat  the 
federal  Employ^  Compensation  Act  (V.  8. 
Comp.  St  18  8032a-8932uu)  did  not  provide 
an  exclusive  remedy  so  as  to  preclude  a 
railway  mall  derk  from  maintaining  an  ac- 
tion for  per8<mal  injury  against  the  Director 
General  of  Railroads,  pursuant  to  general 
order  No.  50 ;     and  is  not  in  point 

Appellant  dtes  Madden  v.  Arnold,  22  App. 
Div.  240,  47  N.  Y.  Sup.  757,  where  the  action 
was  for  damages  for  personal  injuries  Inflict- 
ed by  a  vicious  dog  on  land  purchased  hy 
the  United  States,  and  over  which  the  Legis- 
lature of  New  York  had  ceded  Jurisdiction, 
for  the  purpose  of  erecting  and  maintaining 
thereon  arsenals,  magazines,  dockyards,  and 
other  necessary  buildings.  The  Justice  dted 
the  McGllnn  and  Ft.  Leavenworth  Cases, 
saying  that  he  saw  no  reason  to  doubt  that 
the  action  could  be  maintained  in  the  Su- 
preme Court  of  the  state  since  Congress  bad 
not  provided  for  such  action,  and  further 
that^ 

"As  we  have  seen.  Congress  has  legislated  ai 
to  crimes  committed  in  its  forts,  arsenals,  and 
territory.  It  haa  by  law  prescribed  the  pm- 
ishment  for  crimes  committed  therein,  and  tht 
courts  before  which  criminals  shall  be  tried. 
Congress  having  thus  established  a  criminal 
code  for  its  forts,  arsenals,  and  territory,  the 
criminal  laws  of  the  state  in  which  such  territo- 
ry is  sitnate  cease  to  operate  therein."  Ktnt- 
man  v.  Hopper,  ISl  App.  Div.  28,  135  N.  ¥. 
Snpp.  363 ;  Barrett  v.  Palmer,  135  N.  Y.  336, 
31  N.  B.  1017, 17  L.  B.  A.  720,  31  Am.  St  Be|>. 
836. 

[2-4]  That  Congress  assumed  Jnrisdlctloa 
over  the  reservation  at  Muscle  Shoals,  at 
Sheffield,  where  plaintUTs  injuries  occurred, 
and  proceeded  with  the  construction  of  the 
nitrate  plant,  is  a  matter  of  conunon  knowl- 
edgei  Congress  also  «iacted  federal  Employ- 
es Compensation  Act  (U.  S.  Comp.  Stat  1916, 
vol.  8,  p.  9780,  c.  D.  H  8032a-8832uu) ;  and 
we  take  Judicial  knowledge  ot  the  fact  that 
the  Employes'  Compensation  Commission  In 
this  act  has  declared  the  emidoy£s  of  the 
United  States  Nitrate  Plant  No.  2  to  be  fed- 
eral employes  within  the  contemplation  ct 
the  Compensation  Act,  and  that  such  action 
of  the  department  of  government  in  prose- 
cution of  the  war  work  is  within  the  Judldal 
knowledge  of  this  court  Lawrencebnrg  Roll- 
er Mills  Co.  V.  Chas.  A  Jones  &  Co.,  85  Sooth. 
719.  The  following  are  pertinent  orders  and 
decisions  of  the  commission: 

"The  commission,  after  an  examinatioii  of  the 
agency  contract  made  by  the  ordnance  depart- 
ment of  the  army  with  the  Air  Nitrates  Corpo- 
ration for  the  construction  of  a  plant  at  Mui- 
de  Shoals,  Ala.,  dedded  that  the  employ^  of 
the  corporation  itself  engaged  in  the  work  at 
Musde  Shoals  are  dvil  employes  of  the  United 
States,  and  entitled  to  the  benefits  of  the  Com- 
pensation Act  The  corporation  was  so  notified, 
bat  at  the  same  time  informed  that  the  roling 
did  not  aoply  to  emidoy4s  of  ■nbcontnctm. 
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•nd  that  tbeir  status  coald  not  be  determined 
by  the  commission  witboat  having  the  gnbeon^ 
tracts  before  it." 

"The  commission  examined  the  following  con- 
tracts and  held  them  to  be  agency  contracts, 
and  the  employes  nnder  same  to  be  entitled 
to  the  benefits  of  the  Compensation  Act.  It 
was  fnrther  hdd  that  since  the  contractor  liad 
not  carried  insurance  in  any  form  the  decision 
of  the  commission  is  retroactive  to  date  of  sign- 
ing the  contract 

"Contract  dated  November  17,  1917,  between 
Westinghonse,  Church,  Kerr  &  Co.,  IncorjMrat- 
cd,  and  the  Air  Nitrates  Corporation,  tor  the 
construction  of  plant  for  the  manofactare  of 
ammonium  nitrate  at  Muade  Shoals,  Ala.,  and 
certain  engineering  work  In  connection  there- 
with. 

"Contract  dated  November  17,  1917,  between 
the  J.  G.  White  Bngineerisg  Corporation,  and 
the  Air  Nitrates  Corporation,  for  the  construc- 
tion of  plant  for  the  manufacture  of  ammoni- 
um nitrate  at  Hoacle  Shoals,  Ala.,  and  certain 
engineering  work  in  connection  thorewith." 

We  are  of  opinion  that  tbe  Judgment  of 
the  circuit  court  was  witlkont  error,  and  it  is 
affirmed. 


ANDERSON,  0.  J.,  and  McCLOLLAN  and 
SOMSRVILLE,  JJ.,  concur. 


(204  Ala.  4X0 

A.  S.  KN0WLE8  DRY  GOODS  CO.  V.  GUN- 
TER  at  al.    (3  DIv.  43i.) 

(Supreme   Court   of  Alabama.    June  8,  1920. 
Rehearing  Denied  June  90,  1920.) 

1.  Eatoppel  4=999  —  Sllenoa  estopped  lessor 
to  daim  Improvement*  Improperly  eoa- 
straoted. 

Where  lessor,  who  leased  land  for  a  term 
of  years  in  consideration  of  a  certain  rental 
and  the  construction  of  a  building  on  the  land 
at  »  certain  cost,  stood  by  while  the  building 
was  being  constructed  and  remained  silent,  he 
was  estopped  by  his  silence,  after  the  expira- 
tion of  the  term,  to  daim  that  the  building 
did  not  comply  with  the  contract. 

2.  Estoppel  «s>9S— Fraad  not  aasentlai  to  ae- 
toppei  ky  slleaoa. 

Fraiid  is  not  essential  in  cases  of  equitable 
estoppel  arising  out  of  negligent  silence,  for 
negligent  silence  alone,  coupled  vrith  both  an 
opportunity  and  a  real  or  apparent  duty  to 
speak,  suffice  for  the  creation  of  the  estoppel, 
if  the  other  party  is  induced  by  such  silence  to 
act  to  his  prejudice. 

3.  COBtraets  «=>  170(1)  —  Praotloal  ooaatruo- 
tloB  by  parties  entltM  te  great  weight 

Where  the  parties  have  given  a  contract  a 
practical  construction  by  their  conduct,  such 
construction  is  entitled  to  great  weight  in  de- 
termining its  proper  interpretation. 
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4.  Landlord  and  tenant  «=>4 1— Landlord  held 
to  have  acquiesced  In  construction  of  lease 
as  to  manner  of  constructing  building. 
Where  a  lot  was  leased  for  a  term  of  years 
in  consideration  of  a  certain  rental  and  a  con- 
struction of  a  building  at  a  certain  cost,  and  in 
pursuance  thereof  lessee  constructed  a  build- 
ing, lessor  standing  by  and  saying  nothing  as 
to  the  manner  of  construction,  lessor  must  be 
Jield  to  have  acquiesced  in  tbe  construction  of 
the  contract  as  made  by  the  lessee  in  construct- 
ing the  building  as  he  did,  and  such  practical 
construction  is  entitled  to  great  weight  in  de- 
termining proper  interpretation  of  the  lease. 

Appeal  from  (Hrcntt  Court,  Montgomery 
County;    Leon  McCord,  Jndge. 

Action  by  Charles  P.  Gtinter  and  W.  A. 
Onnter,  Jr.,  as  surviving  partners,  against 
the  A.  S.  Knowles  Dry  Goods  Company  for 
damages.  Judgment  for  plaintiffs  and  de- 
fendant appeals.    Reversed  and  rendered. 

Appellant  a  corporation,  was  cm  September 
9,  1907,  conducting  a  department  store  in  a 
building  facing  on  the  south  side  of  Dexter 
avenue  in  Montgomery,  and  bad  been  so  en- 
gaged for  a  number  of  yeara  Immediately 
In  the  rear  of  this  building,  and  facing  on 
Washington  street,  appellees  owned  a  lot 
atx>ut  45  feet  in  width,  running  back  from 
Washington  street  to  the  building  occupied 
by  appellants  about  160  feet,  upon  which  lot 
were  some  scant  improvements. 

Appellant  needed  more  space  for  Its  busi- 
ness and  after  negotiations  entered  into  a 
written  ccmtract  on  tbe  above-named  date 
with  appellees,  wherein  tbe  latter  leased  to 
the  appellant  the  said  lot  facing  on  Washing- 
ton street  for  a  term  of  10  years,  at  an  annual 
rental  of  $1,000,  payable  in  monthly  install- 
ments and  tbe  further  consideration  that  ap- 
pellant would  construct  on  said  premises  at 
building  to  cost  not  less  than  $8,000,  the 
contract.  In  paragraph  2,  using  this  language: 

"Said  company  as  part  consideration  for  this 
contract  agrees  and  binds  itself  to  erect  upon 
said  premises  a  brick  building  and  improve- 
ments to  cost  not  less  than  eight  thousand 
dollars,  and  to  pay  for  the  same  in  such  man- 
ner that  no  part  of  the  cost  thereof  shall  be- 
come a  lien  upon  said  real  estate." 

In  paragraph  6  the  company  agreed  to 
keep  said  building  and  Improvemraits  Insured 
during  tbe  term  of  the  lease  for  not  less  than 
$8,000,  and  In  case  of  total  destruction  tbe 
proceeds  were  to  be  used  In  tbe  rectmstruc- 
tlon  of  the  building  and  Improvements  with 
reasonable  diligence,  or  the  company  might 
pay  over  to  the  lessors  tbe  proceeds  of  said 
Insurance  and  terminate  tbe  lease.  Para- 
graph 8  provided  that  at  tbe  termination  of 
the  lease  tbe  building  and  Improvements 
erected  should  become  the  property  of  the 
owner;  the  aMnpany,  however,  having  the 
right  to  remove  all  personal  property  be- 


tSstVor  other  mms  see  same  topic  and  KBT-HTTUBBn  la  all  Key-Nnmbcired  Digests  and  Indexa* 


Digitized  by 


Google 


736 


85  SOUTHERN  REPORTER 


(Ala. 


longing  to  It,  including  store  fixtures  and 
shelTing,  but  not  light  and  beating  appli- 
ances. 

Appellees'  lot  was  on  a  level  wltb  Wash- 
ington street,  and  gradually  slanted  to  the 
rear  of  the  premises  occupied  by  appellant, 
some  S  or  4  feet  below  the  level  of  the  prem- 
ises. Within  three  months  after  the  execu- 
tion of  the  contract  am>ellant  began  the  ex- 
cavation of  the  lot,  completing  that  part  of 
the  work  about  February  1,  1008.  The  con- 
struction of  the  building  began  in  June,  1908, 
and  was  completed  in  October  of  the  same 
year.  The  building  was  of  brick  costing 
something  over  $11,000,  two  stories  in  height, 
and  connected  with  the  building  occupied  by 
appellant  facing -on  Dexter  ayenue  but  was 
without  a  rear  wall — being  connected  with 
appellant's  building  so  as  to  make  practically 
one  conttnnous  building — and  was  construct- 
ed under  the  supervision  of  the  city  engineer. 

The  lot  was  excavated  some  6  or  6  feet 
below  the  level  of  Washington  street  The 
building  as  erected  had  the  lower  floor  some 
6  or  6  feet  below  the  level  of  Washington 
street,  and  about  15  feet  frcHn  the  line  of 
said  street,  with  a  second  floor  14  feet  above 
the  ground  floor.  Steps  led  from  Washington 
street  down  to  the  ground  floor;  and  to 
reach  the  second  floor  from  said  street  the 
ascent  would  be  about  8%  feet  The  build- 
ing has  a  glass  front,  and  was  used  by  ap- 
pellant in  connection  with  its  department 
store  business  until  the  spring  of  1917,  when 
the  Dexter  avenue  store  was  vacated  and 
leased  to  Woolworth  Company.  The  latter 
company  does  not  use  the  building  on  Wash- 
ington street,  and  has  erected  a  brick  wall 
separating  their  store  from  that  of  appellees. 

Appellees  brought  this  suit  against  the 
appellant  to  recover  damages  for  failure  on 
the  part  of  appellant  to  erect  such  building 
on  said  lot  as  was  contemplated  and  agreed 
between  the  parties.  The  cause  was  heard 
upon  testimony  taken  by  deposition,  and  sub- 
mitted to  the  court  without  a  Jury,  resulting 
in  a  Judgment  for  something  over  $10,000. 
from  which  this  appeal  is  prosecuted. 

The  evidence  for  the  plaintiffs  tended  to 
show  that  it  would  cost  the  amount  for 
which  Judgment  was  rendered  to  remodel 
the  building  so  as  to  make  it  useful  as  a 
store  facing  Washington  street ;  and  that  as 
respects  its  c(mnection  with  Washington 
street  the  building  is  of  little,  if  any,  practi- 
cal advantage  and  cannot  be  rented  for  busi- 
ness purposes.  There  was  evidence  for  de- 
fendant to  the  contrary  and  to  the  effect  that 
In  fact  the  rental  value  of  the  store  was  not 
greatly  affected  by  reason  of  the  manner  of 
its  construction,  and  that  it  was  useful  for 
business  purposes  on  Washington  street; 
that  the  building  is  substantial  and  has  an 
attractive  front,  etc.  Defendant's  evidence 
also  tended  to  show  that  to  construct  the 
building  as  contended  by  plalntlfls  it  would 


not  have  been  useful  for  defendant's  pur- 
pose, which  was  in  connection  with  its  Dex- 
ter avenue  store. 

The  following  agreement  as  to  certain 
facts  appears  in  the  bill  of  exc^tlans: 

"For  the  purpose  of  this  trial,  it  is  admitted, 
and  no  proof  is  required  to  establish  the  fol- 
lowing facts: 

That  all  during  the  year  1907  and  ever  since. 
Charles  P.  Oanter,  one  of  the  plaintiffs,  was  a 
resident  of  the  city  of  Montgomery,  and  ac- 
tively engaged  in  the  real  estate  business  in 
the  city  of  Montgomery;  that  all  during  the 
years  1907  and  1906  Gaston  Gunter,  one  of  the 
plaintiffs,  was  mayor  of  the  city  of  Montgom- 
ery; that  while  the  excavation  tor  the  building 
mentioned  in  the  complaint  was  being  made, 
and  while  the  building  was  being  constructed, 
these  two  plaintiffs  passed  and  repassed  this 
place  and  saw  its  construction,  and  afterwards, 
and  have  never  made  any  complaint  objection, 
or  suggestion  of  any  Idnd  to  the  defendant  or 
any  one  else,  as  to  its  construction  until  after 
the  termination  of  the  lease  contract 

"It  is  further  admitted  that  this  building  was 
fully  constructed  and  completed  as  it  stands 
to-day  and  at  the  time  of  the  bringing  of  the 
suit  during  the  year  1908. 

"It  is  further  admitted  that  while  the  lease 
contract  was  in  existence,  defendants,"  in  ac- 
cordance with  the  terms  of  this  lease  contract, 
made  the  payment  of  the  rents  as  provided  for 
in  the  lease  contract  to  the  complainants.  It 
is  farther  admitted  that  defendant  complied 
with  paragraph  6  of  the  lease  contract" 

Hill,'  Hill,  Whiting  ft  Thomas,  of  Mont- 
gomery, for  appellant 

W.  A.  Gunter  and  Ball  &  Beckwith,  all  of 
Montgomery,  for  appellees. 

GARDNER,  J.  This  suit  is  for  breach  of 
contract,  the  material  portions  of. which  will 
appear  in  the  statement  of  the  case.  The 
part  of  the  contract  whldi  constitutes  the 
subject-matter  of  this  litigation  relates  to  the 
agreement  of  appellant  as  part  of  the  con- 
sideration of  the  lease  contract,  to  erect  up- 
on the  lot  of  appellee  a  brick  building,  im- 
provements to  cost  not  less  than  $8,000. 

It  Is  conceded  that  the  defendant  did  In 
fact  comply  with  the  strict  letter  of  the  con- 
tract by  erecting  a  brick  building  upon  the 
premises  costing  more  than  $8,000;  but  It 
Is  insisted  by  the  plaintiffs  that  the  erection 
of  the  building  in  the  defective  manner,  as 
pointed  out  in  the  complaint  and  as  shown 
by  the  proof,  was  a  violation  of  the  spirit 
and  true  meaning  of  the  contract  as  con- 
templated and  understood  by  the  parties  act 
the  time  of  its  execution;  that  it  was  in- 
tended and  understood  that  the  building 
would  be  a  brick  store  fronting  in  the  cus- 
tomary manner  on  Washington  street  so  as 
to  be  used  for  Ingress  and  egress,  with  a 
floor  on  a  level  with  the  sidewalk,  and  cna- 
tomary  walls  (ni  each  side  of  the  building; 
and  that.  In  short  the  structure  should  class 
with  the  fundamental  requirements  of  atoro- 
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honaes  suitable  for  business  at  that  point,  f  the  tenns  of  the  contract   The  other  plalntiJt 


Upon  the  other  hand,  the  appellant  relies 
upon  those  anthorltles  (Lee  v.  Cochran,  157 
Ala.  811,  47  South.  581 ;  Henderson  v.  Mur- 
pliree,  109  Ala.  656,  20  South.  45)  recognizing 
the  principle  that  where  a  contract  Is  plain 
and  nnamblgnous  the  court  Is  without  power 
to  alter  the  agreement  by  judicial  construc- 
tion; and  that,  In  fact,  if  any  construction  Is 
to  be  had,  it  should  be  construed  as  author- 
izing the  erection  of  this  brick  building  with 
its  relation  to  the  building  occupied  by  ap- 
pellant facing  on  Dexter  avenue.  Appellant 
also  pleaded  and  relies  upon  the  doctrine  of 
equitable  estoppel  as  a  defense  to  this  action. 

The  argument  of  counsel  for  appellees  in 
support  of  their  Insistence  as  to  the  proper 
construction  of  this  contract  Is  most  plau- 
sible and  the  writer  upon  first  consideration 
■was  very  much  impressed  therewith,  but, 
upon  more  mature  deliberation  and  in  con- 
sultation of  this  cause  by  the  entire  court, 
the  conclusion  has  been  reached,  for  reasons 
hereinafter  stated,  that  the  plalntlfTs  in  the 
court  below  were  not  entitled  to  maintain 
this  suit 

The  evidence  Is  without  dispute  that  at  the 
time  of  entering  into  the  lease  contract  plain- 
tiffs' lot  contained  but  scant  improvements. 
The  lease  contract  provided  for  the  payment 
of  $1,000  per  year  as  rent  for  a  period  of 
10  years,  and  the  erection  of  a  brick  build- 
ing, without  further  description,  to  cost 
$8,000.  The  plaintifTs  must  have  known,  as 
was  disclosed  by  the  undisputed  evidence, 
that  the  defendant  was  to  use  the  building 
to  be  erected  in  connection  with  its  store 
facing  on  Dexter  avenue.  The  lease  con- 
tract was  entered  Into  September  9,  1907, 
and  within  three  months  thereafter  defend- 
ant began  the  excavation  of  the  lot  exca- 
vating to  the  depth  of  5  or  6  feet  below  the 
level  of  Washington  street  and  completing 
that  part  of  the  work  on  February  1,  1908. 
The  construction  of  the  building  was  begun 
ta  June,  1908,  and  completed  in  October  of 
the  same  year.  It  was  a  brick  building  cost- 
ing over  $11,000,  two  stories  in  height  con- 
necting with  defendant's  building  on  Dexter 
avenue,  and  erected  some  15  feet  from  the 
Washington  street  line. 

The  agreed  statement  of  facts,  which  ap- 
pears In  the  statement  of  the  case,  discloses 
that  two  of  the  plaintiffs  all  during  the  years 
1907  and  1908  were  residents  of  Montgomery, 
and  while  the  excavation  was  being  made 
and  the  building  being  c<ai8tructed  passed 
and  repassed  this  place,  saw  its  construction, 
and  made  no  complaint  or  objection  of  any 
kind  to  the  defendant  or  any  one  as  to  Its 
construction  until  after  the  termination  of 
the  lease  contract  It  Is  further  shown  that, 
during  the  entire  existence  of  the  lease,  pay- 
ments of  rent  of  $1,000  per  year,  payable 
monthly,  were  duly  made  in  accordance  with 
8SSO.-47 


not  referred  to  in  the  agreed  statement  of 
facts,  testified  that  his  brother  G.  P.  Gunter 
called  his  attention  to  the  fact  that  the  ex- 
cavation was  below  the  surface  of  the  street 
but  at  that  time  the  excavation  was  complet- 
ed and  the  building  partly  erected. 

[1]  We  are  of  the  opinion  that  those  facts 
are  sufficient  to  establish  that  negligent 
slloice  which  may  become  the  foundation 
of  an  equitable  estoppel.  The  principle 
of  estoppel  by  silence  is  well  recognized,  and 
the  authorities  numerous.  21  R.  C.  L.  692, 
695 ;  Town  of  Brookhaven  v.  Smith,  118  N. 
Y.  634,  23  N.  E.  1002,  7  L.  R.  A.  755,  and 
note;  Blgelow  on  Estoppel,  583-588.  The 
principle  Is  also  well  recognized  hy  our  own 
authorities,  as,  in  Tobias  v.  Josiah  Morris  & 
Co.,  126  Ala.  535,  28  South.  617,  the  court 
said: 

"Negligent  Bilence  may  work  an  estoppel  as 
effectually  as  an  express  representation. 
*  *  *  So  too  acts  or  conduct,  though  nothing 
is  said,  if  tbey  are  calculated  to  mislead,  and  do 
in  fact  mislead,  Will  work  an  estoppel,  notwith- 
standing there  was  no  intention  to  do  so." 


See,  also.  Brooks  r.  Greil  Bros.  Co.,  179 
Ala.  459,  60  South.  887;  Id.,  202  Ala.  607, 
81  South.  549. 

The  case  of  Forney  v.  Calhoun  County, 
86  Ala.  463,  6  South.  750,  Is  doubtless  more 
nearly  in  point  The  respondent  in  that  bUX 
had  dedicated  to  the  county  his  Interest  in 
certain  lands  for  the  erection  of  a  court- 
house; he  Insisting  that  the  dedication  was 
upon  the  condition  that  the  building  should 
be  erected  in  the  center  of  the  block,  while 
the  county  contended  that  the  dedication  was 
unconditional.  The  building  was  not  erected 
in  the  center  of  the  block,  and  after  its  com- 
pletion suit  in  ejectment  was  brought  and 
injunction  sought  by  the  county  against  the 
prosecution  of  that  suit  The  injunction  was 
rested  upon  the  doctrine  of  equitable  estop- 
pel, and  based  upon  the  theory  that  the  de- 
fendant saw  the  building  from  day  to  day 
in  course  of  construction,  frequently  passing 
and  repassing,  knew  who  had  diarge  of  the 
work,  and  made  no  complaint  and  expressed 
no  dlssatlsfactl(Hi  as  to  the  locattoo.  As 
stated  in  the  opinion  In  that  case: 

"Every  additional  brick  added  to  the  struc- 
ture was  an  argument  against  the  defendant's 
silence,  and  each  stroke  of  the  carpenter's 
hammer  a  voice  commanding  bim  to  speak." 

Under  these  facts  the  court  had  no  hesi- 
tancy In  holding  that  the  negligence  on  the 
part  of  the  owner  in  falling  to  make  season- 
able objection  was  such  as  to  raise  against 
him  an  equitable  estoppel,  for  he  must  have 
known  that  the  county  was  Induced  by  his 
conduct  to  believe  that  he  had  waived  his 
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objection  as  to  tbe  location  of  tbe  building. 

[2]  Fraud  Is  not  eBsential  In  cases  of  this 
character,  for  such  negligent  silence  alone, 
coupled  with  both  an  opportunity  and  a  real 
or  apparent  duty  to  speak,  8u£9ce  for  the 
creation  of  the  estoppel,  and  the  other  party 
Is  thereby  Induced  by  such  silence  to  act  to 
Us  prejudice. 

It  is  no  answer  to  this  contention  to  say 
that  the  lease  was  for  a  period  of  10  years, 
and  that  the  plaintiffs  were  not  to  be  con- 
sulted or  to  take  any  part  In  the  erection  of 
the  building,  for  it  Is  dear  that  only  the 
erection  of  one  building  was  in  contempla- 
tion. They  saw  its  location,  the  manner  of 
Its  construction,  Its  substantial  character, 
that  it  was  being  erected  with  relation  to 
the  building  occupied  by  defendant  facing 
Dexter  aTenue,  and  that  lo  fact  the  defend- 
ant was  acting  within  the  lett^  of  the  con- 
tract^  but  made  no  complaint  or  suggestion 
of  dissatisfaction.  Defendant  expended  more 
than  $3,000  in  excess  of  the  sum  required, 
and  rents  were  collected  during  the  entire 
period,  payable  monthly,  by  the  plaintiffs. 
Under  these  circumstances  we  are  persuaded 
that  the  doctrine  of  equitable  estoppel  must 
bar  the  plaintiffs  of  relief. 

[3]  There  Is  another  principle  recognized 
In  the  construction  of  contracts  to  the  effect 
that  where  the  parties  have  given  It  a  prac- 
tical construction  by  their  conduct,  such  con- 
struction Is  entitled  to  great  weight  in  de- 
termining its  proper  interpretation.  IS  Cor- 
pus Juris,  546 ;  Birmingham  W.  &  W.  Co.  v. 
Whidham,  190  Ala.  634,  67  South.  424;  Bir- 
mingham W.  &  W.  Co.  T.  Hernandez,  106  Ala. 
438,  71  South.  443,  Ll  R.  A.  1916B,  268. 
"Where  the  question  is  what  constructi<Hi 
shall  be  placed  on  an  agreement  where  Its 
terms  are  not  clearly  defined,  the  acquies- 
cence of  one  party  In  the  other's  known  con- 
struction and  compliance  with  his  demands 
Is  Illuminative."  IS  Corpus  Juris,  540;  Mu- 
tual Reserve  Fund  U  Asso.  v.  Taylor,  99 
Va.  208,  87  S.  E.  854. 

[4]  So  here  it  was  made  clear  to  plaintiffs 
that  defendant  construed  the  contract  as 
authorizing  the  erection  of  the  brick  build- 
ing with  relation  to  the  store  then  occupied 
by  It  facing  on  Dexter  avenue.  Just  as  it 
was  erected,  and  their  conduct  must  be  held 
to  show  an  acquiescence  on  their  part  In  this 
construction,  and  brings  the  case  within  the 
Influence  of  the  well-recognlzcd  rule  above 
stated. 

It  therefore  results  the  Judgment  was  er- 
roneous, and  must  be  reversed,  and  one  will 
be  here  rendered  for  defendant 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  McCLELLAN, 
8AYRE,  SOMERVILLE,  THOMAS,  and 
BROWN,  JJ.,  concur. 


(2M  AiB,  my 

CENTRAL  BANK  &  TRUST  CO.  V.  ALA- 
BAMA BROOM  A  MATTRESS  CO. 
(8  DIV.-236.) 

(Supreme  Court  of  Alabama.    June  10,  1920. 
Rehearing  Stricken  June  80,  1920.) 

1.  Garnlshmeot  ^=3216,  218— Claimaat  aast 
allege  and  prove  validity  of  oiaim. 

One  who  claims  a  debt,  or  money,  or  ef- 
fects, In  the  hands  of  a  garnishee  as  against 
plaintiff  in  garnishment,  nnder  Code  1907,  fi 
4328,  4329,  must  allege  and  prove  that  he  has 
a  valid  claim  thereto. 

2.  Garnishment  «=>20l  —  Claimant,  wbsa 
transferee  of  deTendant,  must  show  transfer 
before  servloa. 

Where  transferee  of  a  defendant  in  gar- 
nishment claims  the  fond  gamiahed,  he  must 
show  that  the  transfer  took  place  before  tbe 
service  of  tlie  garnishment. 

3.  Evidsnoe  .€=920(2)  —  'Notice  not  takea  tf 
kanfciag  hours. 

In  suit  in  Alabama,  court  cannot  take  Jn- 
dicial  notice  of  banking  honrs  in  NashvUle, 
Tenn. 

4.  Oamishment  ^9218— Evidanoe  bald  iasaf- 
Hcient  to  (how  that  transferee  of  defendant 
took  prior  to  servloe  of  garalshmsnt. 

In  an  action  by  buyer  against  seller  for 
breach  of  contract  in  which  proceeds  of  draft 
drawn  by  seller  on  buyer  in  hands  of  a  bank 
as  collecting  agent  was  garnished,  and  collect- 
ing bank  claimed  title  to  proceeds  by  discount 
of  draft,  evidence  fteM  insufficient  to  show 
that  discount  took  place  prior  to  service  of 
garnishment. 

5.  Evldeaoe  «=>94— Burden  of  proof  not  sat- 
Isfledliy  showing  It  might  have  bean. 

It  is  not  enough  for  one  who  has  the  bur- 
den of  proving  a  fact  to  merely  show  that  it 
may  have  been,  but  he  must  go  further  and 
furnish  some  logical  basis  for  the  Inference  that 
it  was  or  is. 

Apt)eal  from  Circuit  Court,  Madison  Coun- 
ty ;  Robert  C.  Brlckell,  Judge. 

The  Alabama  Broom  A  Bfattress  Company 
began  by  attadiment  an  action  against  the 
Nashville  Broom  &  Supply  Company  and 
served  garnishment  upon  the  HuntsvlUe 
Bank  A  Trust  C<»npany.  The  HnntsvUle 
Bank  &  Trust  Company  answered  that  It  bad 
in  its  possession  certain  money,  the  proceeds 
of  a  draft,  drawn  by  tbe  Nashville  Broom  A 
Supply  Company  on  the  Alabama  Broom  A 
Mattress  Company,  and  Indorsed  by  tbe  Oten- 
tral  Bank  A  Trust  Company,  and  that  it  had 
been  notified  that  the  fund  was  claimed  by 
the  Central  Bank  ft  Trust  Company.  The 
Central  Bank  ft  Trust  Company  filed  daim  to 
the  fund,  and  on  the  trial  there  was  Judg- 
ment for  the  plaintiff  In  gamlstament,  and 
the  claimant  appeals.    Affirmed. 

On  May  4,  1917,  tbe  plaintiff  In  garnish- 
ment paid  a  draft  drawn  on  it  by  tbe  Nash- 
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vUle  Broom  &  Supply  Company  for  the  price 
of  a  car  of  broom  com.  Tbis  draft  was  de- 
livered to  the  Central  Bank  &  Trust  Ocmi- 
pany  of  NashTllle  on  April  30,  1917,  for  col- 
lection, and  by  it  forwarded  to  the  Hnnts- 
Tille  Bank  ft  Tmst  Company,  to  whom  it 
was  paid  as  collecting  ageat  Alleging  that 
the  quality  of  the  corn  was  not  as  stipulated, 
and  that  the  seller  was  Indebted  to  the  plain- 
tiff for  the  difference  In  value— substantially 
the  amount  of  the  purchase  price — the  plain- 
tiff filed  its  complaint  against  the  NashTllle 
Broom  &  Supply  Cbmpany,  and  sued  oat  a 
writ  of  garnishment  on  May  4,  1917,  which, 
as  shown  by  the  sheriff's  return,  was  served 
on  the  HuntSTllle  Bank  "on  May  4,  1917,  at 
p.  m."  The  Huntsville  Bank  answer- 
ed, denying  indebtedness,  but  admitting  that 
it  had  In  Its  possession  $3,215.18  proceeds  of 
the  draft,  and  alleged  that  it  had  been  no- 
tified that  the  C«itral  Bank  &  Trust  Com- 
pany claimed  title  to  this  fund.  The  Cen- 
tral Bank  &  Trust  Company  propounded  its 
claim,  and  Issue  was  taken  thereon.  The 
testimony  for  the  claimant  bank  showed  that 
after  its  receipt  of  the  draft  for  collection 
the  account  of  the  Nashville  Broom  &  Sup- 
ply Company  became  overdrawn,  and  an  oflS- 
cer  of  the  Nashville  Bank  and  an  officer  of 
the  broom  company,  on  May  4,  1917,  arrang- 
ed for  tlie  discount  of  the  draft  by  which  its 
proceeds  were  credited  to  the  account  of  the 
Nashville  Broom  &  Supply  Company.  No  tes- 
timony was  offered  to  show  at  what  hour  of 
the  day  the  discount  of  the  draft  was  made, 
nor  what  were  the  hours  of  business  of  the 
Nasbville  Bank,  nor  was  any  testimony  of- 
fered to  show  at  what  hour  p.  m.  the  writ  of 
garnishment  was  served  on  the  Huntsville 
Bank.  The  trial  Court  directed  a  verdict  for 
the  plaintiff  on  request,  and  refused  a  like 
request  for  the  claimant 

Cooper  &  Cooper,  of  Huntsville,  for  appel- 
lant. 

David  A.  Grayson,  of  Huntsville,  for  ap^ 
pellee. 

SOMERVII/LB,  J.  [1,2]  One  who  claims 
a  debt,  or  money,  or  effects  In  the  hands  of  a 
garnishee,  as  against  the  plaintiff  in  garnish- 
ment, under  the  provisions  of  sections  4328 
and  4329  of  the  Code,  must  allege  and  prove 
that  be  has  a  valid  claim  thereto.  Clark  v. 
Few,  62  Ala.  243.  And  when  he  claims  as  a 
transferee  of  the  defendant  in  garnishment, 
be  must  show  a  transfer  before  the  service 
of  the  garnishment.  Wlnslow  r.  Bracken,  57 
Ala.  368;  Camp  t.  Hatter,  11  Ala.  161; 
Scott  y.  Stallsworth,  12  Ala.  25. 

On  the  evidence  shown  by  the  record,  the 
burden  was  up<m  the  claimant  bank  to  show 
that  it  discounted  the  draft  and  acquired  a 
title  to  its  proceeds  at  an  hour  of  the  day  on 
May  4,  1917,  which  was  anterior  to  the  hour 


at  wliich,  on  the  same  day,  the  writ  of  gar- 1  unlawful  use. 


nlahment  was  served  on  tihe  Huntsville  Bank. 

[3, 4]  We  have  no  Judicial  knowledge  as  to 
banking  hours  In  Nashville,  which  may  have 
extended  to  4  o'clock  p.  nt  But,  even  if  we 
could  assume  that  the  discounting  transac- 
tion occurred  before  2  o'clock  p.  m.,  there 
would  still  be  an  absence  of  evidence  to  show 
that  this  was  prior  to  the  service  of  the 
garnishment  at  some  time  after  12  o'clock 
m.  Obviously,  the  one  may  have  occurred 
about  2  o'clock  p.  m.,  and  the  other  about 
12:05  o'clock  p.  m.,  and  the  question  of  pri- 
ority Is  one  of  pure  conjecture,  unaided  by 
any  tendency  of  the  evidence. 

[6]  It  is  not  enough  for  one  who  has  the 
burden  of  proving  a  fact  to  show  merely  that 
it  may  have  been.  He  must  go  further  and 
furnish  some  logical  basis  for  the  Inference 
that  It  was  or  is.  Southworth  v.  Shea,  131 
Ala.  419,  421,  30  South.  774 ;  MobQe  U  &  R. 
Co.  V.  Roberts,  192  Ala.  486,  488,  68  South. 
815. 

From  this  view  of  the  case  it  results  that 
the  trial  Judge  properly  gave  the  general  af- 
firmative charge  for  the  plaintiff,  and  the 
Judgment  must  be  afilrmed. 

Affirmed. 

ANDERSON,  O.  X,  and  McOLBI<LAN  and 
THOMAS,  JJ.,  concur. 


(2M  Ala.  428) 
ONE    BUICK    AUTOMOBILE     (OSBORNE, 
Claimant)  v.  STATE.    (7  01  v.  81.) 

(Supreme  Court  of  Alabama.    June  30,  1920.) 

1.  Intoxicating  liquors  €=>25l  —  Burden  of 
proof  on  claimant  of  automobile  unlawfully 
used  la  transportina  liquor. 

The  state  having  established  a  prima  facie 
case  for  the  condemnation  of  an  automobile 
for  unlawful  transportation  of  liquor,  the  bur- 
den of  proof  rested  on  claimant  reasonably  to 
satisfy  the  court  that  she  was  a  bona  fide 
mortgagee,  imiocent  of,  and  without  fault  as  to, 
the  car's  illegal  use. 

2.  Intoxloatlng  liquors  «=»2SI— Evidenee  held 
to  BBStals  oosdemnatloa  of  automobile  for 
unlawful  transportation. 

In  a  proceeding  vo  condenm  an  automobile 
for  use  in  unlawfully:  transporting  liquor, 
wherein  claim  was  made  by  a  mortgagee,  the 
case  being  pecdliarly  one  in  which  the  demean- 
or of  witnesses  was  (d  advantage  in  ascertain- 
ing the  truth,  evidence  held-  such  that  the 
court's  condemnation  of  the  automobile  should 
not  be  disturbed. 

3.  intoxloatlng  llqndrs  «=925l— Evidence  held 
Intufllclent  to  show  claimant  of  automobile 
without  knowledge  of  unlawful  use. 

In  a  proceeding  to  condemn  an  automobile 
for  unlawful  transportation,  evidence  %eld  in- 
sufficient to  show  claimant  mortgagee  was  with- 
out notice   or  knowledge   of  the  antomobile's 


For  otbsr  cases  m«  same  topic  and  KBT-NUUBBR  la  all  Kajr-Nnmbarad  Dlsnti  and  Indesw 


Digitized  by 


Google 


T40 


85-  SOCTHEBN  BEPOBTEB 


(Ala. 


Appeal  from  Circuit  CJonrt,  Shelby  Coimty; 
BL  J.  Oarrlson,  Judge. 

Bill  by  the  State  of  Alabama  for  the  con- 
demnation of  one  Buick  Automobile,  because 
engaged  In  tranq)ortlng  prohibited  liquors. 
Bdna  M.  Osborne  Intervened,  and  claimed 
under  a  mortgage.  From  a  decree  condemn- 
ing the  car,  the  claimant  appeals.    Affirmed. 

The  automobile  In  controversy  contained 
five  gallons  of  whisky  when  It  was  seized  by 
the  sheriff  of  Shelby  county  on  December  13, 
1919,  while  being  driven  upon  the  public  high- 
way by  Ernest  WUllams,  the  owner  of  the 
car,  who  opemtei  the  same  as  a  public  taxi 
in  the  dty  of  Birmingham.  The  state  filed 
condemnation  proceedings,  as  prescribed  by 
the  statute.  Edna  M.  Osborne  Interposed  a 
dalm  to  the  car  as  a  bona  fide,  Innocent  mort- 


Clalmant's  husband,  W.  H.  Osborne,  testis 
fled  that  he  loaned  the  negro,  Ernest  WU- 
liams,  $510  on  this  car,  and  took  the  mort- 
gage which  he  offered  in  evidence,  dated 
November  26,  1919;  that  he  had  been  in  the 
money-lending  business  for  a  number  of 
yean,  but  did  not  record  all  of  his  papert, 
and  this  paper  was  not  recorded  at  the  time 
of  the  seizure;  that  this  particular  money 
belonged  to  his  wife,  and  be  was  merely  act- 
ing as  her  agent;  and,  further,  that  in  the 
body  of  the  mortgage  and  in  the  note  also 
the  amount  was  first  written  "6.10,"  bnt  he 
insists  that  was  a  clerical  error,  and  after 
the  car  was  seized  he  had  Ernest  WlUiams 
to  agree  to  a  correctlcm,  and,  as  corrected, 
had  It  recorded;  that  in  the  corner  on  the 
back  of  the  mortgage  the  correct  figures  were 
written;  and  that  he  paid  the  revenue  tax 
for  the  full  amount  This  witness  further 
testified  that  he  had  known  the  negro  for 
three  years;  that  he  was  a  good  worker;  and 
that  since  he  bought  this  car  he  had  been 
running  a  taxi  in  the  dty  of  Birmingham; 
that  he  (Osborne)  has  on  numerous  occasions 
warned  him  not  to  haul  any  whisky,  dther 
of  his  own  or  of  iwssengers  in  the  car. 

Ernest  Williams  testified  that  he  had  not 
made  any  trips  in  Shelby  county  within  the 
last  few  years,  but  the  deputy  sheriff  for 
the  state  testified  that  this  same  negro  tn  a 
Buick  car  had  been  seen  down  near  Acton  In 
Shelby  county  on  numerous  occasions  within 
the  last  year. 

The  young  lady  who  had  worked  for  Mr. 
Osborne  in  the  loan  business  for  a  period  of 
nine  years  testified  that  $S10  was  the  amount 
loaned  to  the  negro ;  that  the  mortgage  was 
signed  In  her  presence,  and  the  amount  paid 


was  $510,  that  she  saw  the  mimey  counted  out 
"dollar  for  dollar,"  and  remembered  there 
was  a  $100  biU. 

The  claimant  hers^  did  not  testify.  Th» 
testimony  was  taken  orally  before  the  conrt, 
and  at  its  conduslon  the  court  ordered  the 
automobile  sold,  its  appraised  value  being 
fixed  at  $550;  and  from  this  decree  the  dalm- 
ant  prosecutes  this  Appeal. 

Longshore,  Eoenig  &  Longshore,  of  Colum- 
biana, for  appellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Fidd, 
AsBt  Atty.  Gen.,  for  the  State. 

OABDNEB,  J.  [11  The  state  having  estab- 
lished a  prima  fade  case  for  the  condemna- 
tion of  the  automobile  in  question,  the  burden 
of  proof  then  rested  uiKm  the  daimant  to 
reasonably  satisfy  the  court  that  she  was  a 
bona  flde  mortgagee,  innocent  of,  and  without 
fault,  as  to  any  Illegal  use  of  the  car. 

[2]  A  brief  outline  of  the  tendendes  of  the 
evldoice  will  be  made  to  appear  In  the  re- 
port of  the  case,  and  we  will  enter  into  no 
discussion  of  the  same  here.  Suffice  it  to  say 
that,  under  the  facts  and  drcnmstances  dis- 
dosed  by  this  record,  we  think  the  case  pecu- 
liarly one  in  whldi  the  observance  of  the  de- 
meanor of  the  witnesses  upoa  the  stand  was 
quite  an  advantage  to  the  trial  judge  in  the 
ascertainment  of  the  truth  upon  these  issues 
of  tact,  and,  after  a  careful  consideratiQn  of 
this  testimony  by  the  conrt  in  consultation, 
we  are  unwilling  to  disturb  the  Judgment  of 
the  court  below  upon  the  condusiona  reached. 

[3]  Moreover,  it  appears  that  the  daimant 
did  not  testify,  and  there  is  no  eviaence  in 
this  record  going  to  show  that  she  was  In- 
nocent of  or  without  tault  as  to  any  Ulegal 
use  of  the  property.  True,  the  testimony  of 
the  husband,  if  believed,  may  suffice  to  e»- 
tablish  such  innocence  on  her  part  so  tar  as 
any  agency  of  his  was  concerned,  yet  this  is 
not  snffidoit  to  disclose  that  she  did  not  in 
some  other  manner  have  ancb  notice  or 
knowledge  as  would  deprive  her  of  protection 
In  caseA  of  this  character.  As  the  burden  of 
proof  was  upon  the  claimant,  it  is  therefore 
made  to  appear  that  she  lias  failed  in  this 
respect 

We  are  of  the  opinion  that  the  court  bdow 
correctly  ruled,  and  the  decree  will  be  ben 
affirmed. 

Affirmed. 

ANDEBSON,  a  3^  and  BATBB  and 
BBOWN,  JJ.,  concur. 
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FLINT  MOTOR  CAR  CO.  v.  STATE. 
(7  DIv.  70.) 

(Sapreme  Coart  of  Alabama.    Jane  30,  1020.) 

1.  Intoxloatlog  liquors  ®=»253— In  oondemna- 
tlon  case  trial  court's  conclusion  conclusive 
upon  facts  stated. 

The  trial  court's  conclnsion  upon  the  facts, 
in  a  proceeding  to  condemn  an  automobile  used 
in  transporting  liquor,  is  like  unto  the  verdict 
of  a  jury,  and  will  not  be  disturbed  on  appeal, 
unless  under  similar  circumstances  the  verdict 
of  the  jury  would  be  set  aside,  as  upon  a  mo- 
tion for  new  trial;  that  is,  was  plainly  contrary 
to  the  evidence. 

2.  Intoxicating  liquors  <g=325l  —  Burden  of 
proof  on  claimant  of  forfeited  automobile. 

As  to  automobile  shown  to  have  been  used 
in  illegal  transportation  of  liquor,  claimant 
under  conditional  sale  contract  has  the  burden 
of  showing  proper  diligence  on  its  part  in  as- 
certaining whether  or  not  the. car  was  to  be  so 
used  at  the  time  of  purchase,  or  was  there- 
after being  so  used. 

3.  Intoxicating  liquors  «=»25l  —  Conditional 
sailer  not  Insurer  against  Illegal  use  of  an* 
tomoblle. 

With  respect  to  the  use  of  an  automobile 
for  the  illegal  transportation  of  liquor,  a 
conditional  vendor  or  mortgagee  of  the  car  is 
not  held  to  the  responsibility  of  an  insurer  or 
guarantor  of  the  conduct  of  the  vendee  or 
mortgagor,  or  of  any  one  else  who  may  use  it 
without  the  knowledge  or  assent  of  the  owner. 

4.  Intoxicating  liquors  9s»25 1— Rssponsibility 
of  conditional  vendor  or  mortgagee  for  illegal 
use  of  automobile  statsd. 

If  claimant,  conditional  vendor,  or  mortga- 
ge'e  of  automobile,  linows  the  character  of  his 
vendee  or  mortgagor,  and  does  -  not  Icnow,  or 
has  not  heard,  of  his  violating  the  prohibition 
law,  or  if  he  does  not  know  liim,  ordinsry  pru- 
dence should  suggest  inquiry;  and,  if  he  does 
not  gain  information  that  he  has  been  consid- 
ered a  violator  of  the  prohibition  law,  then  he 
makes  out  a  prima  facie  case  of  no  negligence 
in  the  sale  or  disposition  of  the  car,  and  would 
be  entitled  to  a  decree  of  nonforfeiture  of  his 
daim,  unless  the  state  rebuts  this  prima  facie 
case  by  contradictory  evidence  or  circumstanc- 
es, or  by  showing  the  happening  of  subsequent 
events,  which  would  arouse  the  suspicion  of  a 
reasonably  prudent  man,  so  as  to  cause  action 
on  his  part  to  prevent  the  further  use  of  the 
property  for  unlawful  purposes,  and  which  he 
failed  to  prevent,  though  he  could  not  be  ad- 
judged responsible  for  failing  to  retake  or 
seize  the  property,  or  to  prevent  the  further 
use  of  the  same  for  unlawful  purposes,  if  not 
entitied  under  the  terms  of  his  mortgage,  con- 
ditional sale,  or  under  the  law  to  do  so. 

5.  Intoxicating  liquors  $=>25l  —  Conditional 
vendor  or  mortgagee  acting  In  good  faith  not 
liable  for  subsequsnt  Illegal  acts  of  vendee 
or  mortgagor. 

If  claimant  mortgagee  or  conditional  ven- 
dor of  automobile  acted  in  good  faith  in  mak- 
ing the  sale  or  taking  the  mortgage,  and  the 
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mortgagor  or  vendee  subsequently  used  the  car 
for  illegal  purposes,  this  fact  cannot  be  visited 
upon  the  vendor  or  mortgagee,  unless  he  neg- 
ligently suffered  the  act  or  failed  to  protect  his 
claim  or  titie  prompUy,  after  ascertaining  that 
it  was  being  used  for  unlawful  purposes. 

6.  Intoxicating  liquors  ^=>2SI  —  Claimant's 
prima  facie  case  liefd  not  overoome. 
Where  claimant  of  automobile  illegally 
used,  conditional  seller  thereof,  showed  that 
he  made  inquiry  of  a  business  neighbor  of  the 
vendee,  and  was  informed  that  his  character 
as  to  prohibition  violation  was  good,  and  show- 
ed also  an  effort  to  locate  the  vendee  and  the 
car  when  the  first  two  installment  notes  hsd 
matured,  and  a  failure  to  do  so  before  the 
seizure  only  about  six  weeks  after  the  sale, 
this  made  out  a  prima  facie  case  of  prudence 
and  diligence,  which  was  not  overcome  by  re- 
buttal testimony  of  a  witness,  who  said  the 
vendee  had  previously  transported  liquor  on 
some  of  his  trucks,  but  did  not  state  that  the 
vendee  had  ever  been  convicted,  or  that  the 
witness  had  ever  communicated  the  fact  to  the 
claimant  or  any  one  else,  or  that  any  one  be- 
sides himself  knew  of  such  transportation. 


Appeal  from  Clrcnlt  Court,  Sh^y  Coun- 
ty; E.  3.  Garrison,  Judge. 

Bill  by  the  State  of  Alabama,  on  relatim 
of  Its  solicitor,  to  condemn  one  Ford  Auto- 
mobile because  used  In  the  Illegal  transporta- 
tion of  problbited  liquors.  The  Flint  Motor 
Car  Company  filed  claim  to  the  seized  car, 
and  from  a  judgment  condemning  the  car, 
the  claimant  appeals.  Reversed  and  re- 
manded. 

One  Haygood  was  in  possession  of  the  car 
when  seized.  The  claimant  propounded  Its 
claim  under  a  conditional  sales  contract  with 
Haygood,  and  showed  that  the  purchase 
money  had  not  been  paid. 

liuther  Ii.  Saxon,  of  Columbiana,  for  appel- 
lant. 

J.  Q.  Smith,  Atty.  Gen.,  and  W.  W.  Wal- 
lace, of  Columbiana,  for  the  State. 

ANDERSON,  O.  J.  [1, 2]  The  trial  court 
saw  and  heard  the  witnesses  in  this  case, 
and  its  concIusi<m  upon  the  facts  is  like  un- 
to the  verdict  of  a  jury,'  and  will  not  be  dis- 
turbed by  this  court  unless  under  similar 
circumstances  the  verdict  of  the  jury  would 
be  set  aside  as  upon  a  motion  for  a  new  tri- 
al ;  that  is,  was  plainly  contrary  to  the  gre«t 
weight  at  evidence.  There  Is  little  or  no 
controversy  over  the  fact  that  the  automobile 
was  being  used  for  the  illegal  transportation 
of  liquor  by  Haygood,  the  claimant's  condi- 
tional vendee,  and  another,  though  the  evi- 
dence falls  to  connect  this  claimant  there- 
with, or  to  show  actual  knowledge  of  the 
facts;  but  it  was  incumb^it  upon  said  claim- 
ant, under  the  case  of  State  v.  Lexington 
Automobile,  84  South.  297,  reaffirmed  In  the 
case  of  State  v.  Crosswhite,  84  South.  813,  to 
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sbow  proper  diligence  on  Its  part  In  ascer- 
taining whether  or  not  the  car  was  to  be 
used  for  the  violation  of  the  prohibition  law 
at  the  time  of  the  purchase,  or  was  there- 
after being  used  for  such  purpose. 

[S-8]  While  the  cases  supra  constrned  the 
statute  as  placing  the  burden  of  proof  upon 
the  claimant  In  the  establishment  of  a  supe- 
rior title,  that  Is,  of  showing  that  he  did  not 
aid  or  assist  in  the  transi>ortatlon  of  the 
liquor,  had  no  knowledge  that  the  car  was  be- 
ing so  used,  and  was  not  guilty  of  negligence 
In  not  ascertaining  the  fact,  we  did  not  mean 
to  hold,  and  do  not  now  hold,  that  the  cmdi- 
tlonai  vendor  or  mortgagee  must  be  an  in- 
surer or  guarantor  of  the  conduct  of  the  ven- 
dee or  mortgagor  In  the  vise  of  the  car,  or 
any  one  else  who  may  use  the  same,  without 
the  knowledge  or  assent  of  the  owner.  In 
other  words,  If  the  claimant  knows  the  char- 
acter of  his  vendee  or  mortgagor,  and  does 
not  know  or  has  not  heard  of  his  violating 
the  prohibition  law,  or  If  he  does  not  know 
him,  ordinary  prudence  should  suggest  in- 
quiry, and  If  he  does  not  gain  information 
that  he  has  been  considered  a  violator  of  the 
prohibition  law,  then  he  makes  out  a  prima 
fade  case  of  no  negligence  in  the  sale  or  dis- 
position of  the  car,  and  would  be  entitled  to 
a  decree  of  nonforfeiture  of  his  dalm  unless 
the  state  rebuts  this  prima  fade  case  by  con- 
tradictory evidence  or  circumstances,  or  by 
showing  the  happenings  of  subsequent  evoits 
which  would  arouse  the  suspldon  of  a  rea- 
sonably prudent  man  so  as  to  cause  action 
upon  his  part  to  prevent  the  further  use  of 
the  property  for  unlawful  purposes,  and 
which  he  failed  to  prevent,  though,  of 
course,  he  could  not  be  adjudged  responsible 
for  falling  to  retake  or  seize  the  property,  or 
to  prevent  the  further  use  of  same  for  un-" 
lawful  purposes,  if  not  entitled  under  the 
terms  of  the  mortgage,  conditional  sale,  or 
under  the  law  to  do  so.  Jones  on  Chattel  Mort- 
gages (5th  Ed.)  S  451.  If  the  mortgagee  or 
vendor  acted  in  good  faith  in  making  the  sale 
or  taking  the  mortgage,  and  the  mortgagor  or 
vmdee  subsequently  used  the  car  for  ille- 
gal purposes,  this  fact  cannot  be  visited  upon 
the  vendor  or  mortgagee,  unless  he  negligent- 
ly suffered  the  act  or  failed  to  protect  his 
claim  or  title  promptly  after  ascertaining 
that  It  was  being  used  for  unlawful  purposes. 
Therefore,  applying  this  rule  to  the  case  at 
bar,  the  claimant  made  Inquiry  of  a  business 
neighbor  of  Haygood,  and  was  Informed  that 
his  character  as  to  the  prohibition  violation 
was  good,  and  said  proof  was  not  disputed. 
It  also  showed  an  effort  to  locate  Haygood 
and  the  car  when  the  first  two  Installment 
notes  had  matured,  and  a  failure  to  do  so  be- 
fore the  seizure  only  about  six  weeks  after  the 
sale ;  and  this  made  out  a  prima  fade  case  of 
prudence  and  diligence,  and  which  the  state 
attempted  to  overcome  by  the  rebuttal  testi- 


mony of  Jackson,  who  said  Haygood  had  pre- 
viously transported  liquor  upon  some  of  bis 
trucks,  but  he  did  not  state  that  he  had  ever 
been  cmivlcted,  or  that  he  (the  witness)  had 
ever  communicated  the  fact  to  this  dalmant 
or  any  one  else,  or  that  any  one  besides  him- 
self knew  of  said  transportation ;  and  we  do 
not  think  that  the  claimant's  prima  fade 
case  is  overcome  by  said  rebuttal  testimony. 
We  are,  of  course,  aware  of  the  fact  that  we 
are  dealing  with  a  most  stringent  statute, 
and  which  was  intended  as  a  safeguard 
against  the  evasion  ot  a  rigid  enforcement  of 
the  prohibition  law,  and  are  most  reluctant  to 
construe  the  same  so  as  to  present  easy  or 
unreasonable  avenues  of  escape ;  but  It  could 
not  have  been  the  purpose  of  the  Legislature, 
had  It  the  constitutional  right  to  do  so,  which 
we  do  not  dedde^  to  confiscate  the  property 
of  Innocent  people,  or  to  make  vendors  and 
mortgagees  of  vehicles  or  other  prox>erty  in- 
surers or  guarantors  of  the  conduct  of  their 
mortgagors  or  vendees,  notwithstanding  they 
may  have  exercised  ordinary  diligence  and 
prudence  In  making  the  sale  or  taking  the 
mortgage,  and  which  would  be  the  result  If 
they  are  required  to  keep  up  with  them  all 
the  time.  If  this  holding  conflicts  with  any- 
thing said  In  the  opinions  In  the  Lexington 
and  Crosswhlte  Cases,  supra,  said  cases  are 
expressly  qualified  to  the  extent  of  sudi  con- 
flict 

The  trial  court  erred  In  not  sustaining  the 
appellant's  dalm,  and  the  decree  must  be  re- 
versed ;  but,  as  this  case  was  tried  under  the 
rule  declared  In  the  Lexington  and  Cross- 
white  Cases,  supra,  the  cause  is  rdnanded,  in 
order  that  It  nay  be  retried  undw  the  rule 
as  now  dedared. 

Reversed  and  remanded. 

All  the  Justices  concur. 


TONEY  et  al.  v.  CHENAULT. 


(IN  Ala.  139) 
(8  Div.  214.) 


(Supreme  Court  ot  Alabama.    June  3,  1920. t 

1.  MortgagM  «=»58l  (I)— Statatory  radeoiirtion 
available  only  to  those  briaolng  theaaalves 
within  the  tern*. 

The  statutory  redemption  allowed  by  Code 
1007,  I  6746,  is  available  only  to  those  able  to 
bring  themselves  within  the  terms  of  the  act 

2.  Mortgages  iS=>59l  ( I >— Statutory  right  «f 
redemption  Is  not  property  right. 

The  statutory  right  to  redeem  from  fore- 
closure, conferred  by  Code  1907,  {  5746,  is  a 
privilege  merely,  and  not  a  property  right  or 
interest,  so  a  conveyance  of  such  right  givea 
no  title. 

3.  Mortgages  «8>593— Statvtory  right  af  re- 
demption may  be  assigned  Iqr  child  ef  de- 
ceased mortgagor. 

After  the  death  of  a  mortgagor,  the  stat- 
utory right  of  redemption  given  by  Code  1907, 
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I  0746^  to  th«  mortgacor,  Ui  T«iidfl«,  or  ■•• 
■icnee,  «te.,  may  be  Mrigned  by  a  child  of  th« 
taoTtgtgot,  where  the  morttiaKor  died  before 
foreclorare. 

4.  Mortgages  <S=96I5— Purchaser  at  foneclosure 
and  one  taking  aertgage  naoessary  parties 
to  redemption. 

The  purchaser  at  foreclosure  sale  and  one 
taking  a  mortgage  on  the  premises  are  neces- 
sary parties  to  a  bill  to  redeem,  under  the  stat- 
utory right  conferred  by  Code  1907,  |  5746. 

5.  Mortgages  ^9605-i-Where  purchaser  refus- 
ed to  allow  redemption,  save  on  oondltlon, 
tender  Is  unnecessary. 

Where  a  purchaser  refused  to  allow  an  as- 
signee to  exercise  the  statutory  right  of  re- 
demption giren  by  Code  1907,  {  5746,  unless 
land,  title  to  which-  was  asserted  to  stand  in 
third  persons,  was  omitted,  the  assignee,  at- 
tempting to  exercise  such  tight,  is  relieved  of 
the  duty  of  demanding  a  statement  of  the  items 
composing  the  amount  necessary  to  effect  a 
redemption  provided  for  by  Code  1907,  i|  5750, 
."5751,  and  section  6748,  as  amended  by  Acts 
1911,  p.  891,  but  may  obtain  redemption  by  fil- 
ing a  bill  and  requesting  the  court  to  fix  the 
amount  due,  though,  of  course,  the  redemption 
conid  not.  if  title  to  such  land  was  in  third 
persona,  divest  them  or  affect  their  rights; 
but  the  redemptioner  is  entitled  to  redeem  all 
of  the  lands  purporting  to  have  passed  under 
the  mortgage. 

6.  Appeal  and  error  «s>l036(2)— Jelmlar  of 
Improper  party  Imnatsrial. 

The  joinder  as  a  party  defendant  of  one 
against  whom  no  relief  was  sought  is  imma- 
terial, prejudicing  no  one. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  C.  P.  Almon,  Judge. 

Bill  by  William  L.  Chenault  against  Tim  E. 
Toney  and  others  for  statutory  redemption  of 
certain  lands  foreclosed  under  mortgage. 
From  the  decree  rendered,  respondents  ap- 
peal.   Affirmed. 

J.  T.  Jack,  of  Russellville,  and  J.'  Q.  Smith, 
of  Birmingham,  for  appellants. 
William  lu  ciioiaaU,  of  RussellTllle,  pro  se. 

McCLELLAN,  J.  [1]  The  object  of  tbls 
bill,  filed  by  appellee  against  the  appellant,  is 
to  effect  statutory  redemption.  Code,  S  6746. 
Being  purely  the  creature  of  statute,  such  re- 
demption cou  only  be  availed  of  by  those  au- 
thorized by  the  statute  to  effect  it,  and  so  in 
the  circumstances  and  in  the  mauuer  defined 
by  the  statutes.  Burke  v.  Brewer,  183  Ala. 
369,  392,  32  South.  602,  among  others.  No 
question  as  to  the  sutUciency  of  the  bill  In 
any  respect  was  raised  in  the  court  below. 

It  is  averred  in  the  bill  that  the  mortgages, 
executed  by  Pink  Burgess,  were  foreclosed 
about  August  10, 1918,  that  Pink  Burgess  died 
(in  November,  1917)  before  this  foreclosure 
sale  was  had,  and  that  a  few  months  after 


mdx  foredositte'  Mattie  Sugg  (a  daughter  of 
Pink  Burgess,  deceased)  conveyed  to  com- 
plainant all  her  interest  in  the  land  describ- 
ed In  the  mortgages  "and  her  right  of  re- 
demption in  and  to  said  lands."  Whether 
the  foreclosure  was  in  fact  validly  effected 
under  the  terms  of  the  mortgages  is  not  con- 
sida«d:  both  parties  and  the  averments  of 
the  bill  appearing  to  regard  the  foreclosure 
as  being  full  perfected,  extinguishing  the  eq- 
uity of  redemption. 

[2]  It  thus  and  otherwise  in  the  bUl  ap- 
pears that  c<Hnplainant  attributes  his  right 
to  redeem  under  the  statute  to  his  asserted 
relation  of  assignee  of  Mrs.  Sugg's  averred 
right  to  redeem  under  the  statute  (Code,  { 
5746);  the  foreclosure  (assuming  it  vras  valid- 
ly effected)  having  divested  all  interest  of 
MVs.  Sugg  and  Pink  Burgess  in  the  land.  It 
la  settled  here  that  statutory  redemption  un- 
der the  Code  of  1907  (secHon  5746  et  seq.)  con- 
tinues to  be  a  privilege  merely — ^not  a  proper- 
ty right  or  interest — in  favor  of  those  sped- 
fled  in  the  statutes  creating  this  system  of  re- 
demption. Lelth  V.  Ualloway  Coal  Co.,  189 
Ala.  204.  206,  207,  ee  South.  149;  Baker,  etc., 
V.  Ellasberg,  etc,  Co.,  201  Ala.  591,  79  South. 
13.  This  court  again  expressed  Its  adher- 
ence to  tUa  ctmdnslon  In  qualifying  the  con- 
currence to  the  opinion  in  Brannan  v.  Adams, 
202  Ala.  442,  80  South.  826,  at  bottom  of  page 
828.  Reference  is  made  in  the  brief  to  a 
statement  to  a  different  effect  in  Patterson 
▼.  Holmes,  202  Ala.  116,  79  South.  684  (Urst 
column);  but  It  will  be  observed  that  only 
two  of  the  justices  approved  the  opinion  in 
which  that  statement  occurs.  Uence  com- 
plainant took  no  title  or  interest  in  the  land 
under  the  Instrument  executed  to  him  by 
Mrs.  Sugg;  foreclosure  of  the  mortgages 
having  been  effected  prior  to  the  execution  of 
the  Instrument  to  complainant.  So,  to  re- 
peaX,  the  primary  inquiry,  argnftd  on  the  brief 
for  appellant  in  support  of  assignment  of 
error  presenting  the  question,  is  whether 
complainant  became  an  assignee,  from  Mrs. 
Sugg  as  assignor,  of  the  statutory  right  of 
redemption  that  Mrs.  Sugg — If  not  other 
heirs  or  the  widow  of  Pink  Burgess  deceas- 
ed— had  at  the  time  the  instrument  was  exe- 
cuted to  complainant 

[3]  In  Lelth  v.  Galloway  Coal  Co.,  supra, 
decided  In  1914,  It  was  expressly  decided,  In 
construction  of  Code  1907,  i  5746,  that  only 
the  debtor  was  anthorlzed  thereby  to  assign 
the  statutory  right  of  redemptlun.  Unequiv- 
ocal, indubitable  pronouncements  to  this  ef- 
fect will  be  found  on  pages  206,  207  of  189 
Ala.  (66  South.  150).  But  In  Baker,  et&,  v. 
Ellasberg,  etc.,  Co.,  201  Ala.  591,  79  South. 
13,  14,  decided  in  1918,  a  construction  was 
accorded  the  statute  (section  5746)  materially 
different  from  that  given  it  in  tills  particu- 
lar, in  Lelth  V.  Galloway  Coal  Co.,  supra. 
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In  the  later  case  It  was  held  In  construction 
of  the  statute  that  the  words  "his  vendee  or 
assqpaee  of  the  right  to  redeem  under  this 
Cod«"  manifested  an  unmistakable  legisla- 
tive purpose  to  confer  on  the  "wife,  widow, 
child,  heir  at  law  [or]  devisee"  the  authority 
and  power  to  assign  the  statutory  right  of 
redemption.  This  construction  of  the  stat- 
ute was  required  by  the  very  terms  thereof, 
for,  U  the  view  of  the  L«lth  Case  was  ac- 
cepted, the  result  would  have  been  to  attrib- 
ute to  the  words  "his  vendee  or  assignee," 
as  they  last  occur  In  the  statute,  the  effect  to 
say  what  had  been  already  therein  above 
expressed  In  these  terms: 

"His  vendee.  Junior  mortgagee,  or  assignee 
or  the  equity  of  statutory  right  ot  redemp- 
tion." 

It  Is  manifest  that  the  construction  of  the 
statute  taken  In  Baker,  etc.,  v.  uaiasberg,  su- 
pra, was  unattected  by  the  merely  Incidental 
fact  that  the  heir  there  executed  the  mort- 
gage to  that  aK>ellee  before  foreclosure  of 
the  original  mortgage  under  the  power  of 
sale.  It  Is  not  to  be  supposed  that  the  law- 
makers entertained  any  purpose  to  Introduce 
a  patent  redundancy  Into  the  body  of  the 
statute.  While  the  concrete  case  presented 
In  Leltb  ▼.  Ualloway  Coal  Co.  was  correctly 
decided,  an  erroneous  construction  was  ac- 
corded the  statute  (section  6746)  In  Interpret- 
ing it  as  limiting  to  the  debtor  only  the  au- 
thority to  assign  the  statutory  right  of  re- 
demption. To  that  extent  Leith  v.  Calloway 
Coal  Co.,  188  Ala.  204,  66  South.  148,  Is  now 
overruled. 

[4]  It  Is  averred  In  the  bill  that  at  the 
foreclosure  sale  Tim  K.  Toney  became  the 
purchaser  of  the  land  described  In  the  mort 
gages,  that  0.  B.  Burgess  executed  a  fore- 
closure deed  to  Um  for  such  land,  and  that 
C.  B.  Burgess  took  a  mortgage  In  the  amount 
of  the  bid.  As  stated  before,  the  validity  of 
the  foreclosure  sale  is  not  questioned  by  any 
party  to  the  cause.  Under  the  drcxunstanc- 
es,  it  is  manifest  that  both  Toney  and  C.  U. 
Burgess  were  proper,  if  not  necessary,  par- 
ties to  the  bill  to  completely  ^ect  statutory 
redemption;  the  bill  containing  prayer  for 
the  cancellation  of  this  mortgage  In  perfect- 
ing the  redemption  sought. 

[S]  Paragraph  8  of  the  bill  Is  this : 

"Complainant  alleges  that  he  bag  offered,  as 
said  grantee  of  the  said  Mattie  Sugg,  to  re- 
deem said  lands  from  said  mortgage  sale,  and 
his  said  offer  was  made  to  the  said  Tim  E. 
Toney  and  C.  B.  Burgess  together,  in  the 
office  of  the  complainant  in  BusBellville,  on 
October  3,  1918,  and  the  said  Toney  informed 
the  complainant  then  and  there  that  he  would 
not  execute  him  a  deed  to  said  lands,  and  would 
not  receive  the  purchase  money,  together  with 
the  charges  specified  by  law,  unless  he  was 
permitted  to  omit  from  said  redemption,  and 
from  the  description  in  bis  said  deed  to  the 
complainant,  the  redemption  of  a  certain  81 


acres,  which  he  claimed  belonged  to  some  other 
party." 

The  bill  avers  the  complainant's  willing- 
ness and  ability  to  do  equity  and  to  pay  what- 
ever sum  is  ascertained  by  the  court  to  be 
necessary  to  effect  statutory  redemption. 
Through  pleas,  denominated  pleas  In  "abate- 
ment," the  resiKindents  Tim  £3.  and  Ben  To- 
ney asserted  that  complainant  made  no  de- 
mand for  a  statement  of  the  amount  neces- 
sary to  effect  redemptlcm,  and  also  that  no 
efficient  tender  was  made  to  the  purchaser, 
Tim  B.  Toney,  nor  was  an  effective  deposit 
with  the  register  made  In  the  premises. 
There  was  evidence  Justifying  the  conclu- 
sion that  Tim  E.  Toney,  the  purchaser,  re- 
fused, as  averred  In  paragraph  8  of  the  bill, 
to  permit  redemption  unless  the  complainant 
— assignee  of  the  statutory  right  of  redemp- 
tion— ^would  accept  a  redemption  that  omit- 
ted 31  acres  owned  or  claimed  by  others  and 
4  acres  owned  by  the  state  of  Alabama.  This 
refusal  of  the  purchaser  Tim  E.  Toney,  to 
permit  redemption,  except  upon  the  stated 
condition,  reeved  the  redemptloner  from 
any  duty  to  demand  a  statement  of  the  items 
composing  the  amount  necessary  to  effect  re- 
demption (Code,  §1  6760,  6761,  and  section 
6748,  as  amended  In  the  Acts  of  1811,  p.  381), 
or  to  make  any  tender  to  the  purcliaser;  the 
position  thus  taken  by  the  purchaser  operat- 
ing a  waiver  In  the  premises.  Johns  v.  An- 
chors, 163  Ala.  498,  801,  45  South.  21H,  and 
cases  there  dted.  Predicating  a  refusal  to 
allow  redemption  on  this  sole  ground  a  de- 
mand of  the  purchaser  for  a  statement  or  a 
tender  of  any  amount  would  have  been  a  vain 
ceremony.  Under  these  circumstances,  this 
complainant  met  the  prescription  of  the  stat- 
utes (Code,  H  6760,  6751),  by  averring  a  wil- 
lingness and  ability  to  pay  wliatever  the 
court  ascertained  was  necessaiy  to  be  paid 
In  order  to  effect  redemption;  and  this  wil- 
lingness was  emphasized  by  the  fact  (not,  of 
course,  as  an  ^ectual  tender  tliat  had  been 
made)  that  the  complainant  filed  with  the 
register  his  check  for  the  sum  bid,  with  In- 
terest, which  the  bank  agreed  with  the  reg- 
ister to  pay  upon  presentation.  The  purchas- 
er was  without  right  or  power  to  subject  re- 
demption to  the  conditions  upon  which  alone 
he  predicated  his  refusaL  The  redemptlon- 
er's  right  was  to  effect  redemption  of  what- 
ever title  there  purported  to  be  passed  to  the 
purchaser  through  the  sale.  Code,  S  S75U. 
The  deed  to  the  purchaser  assumed  to  con- 
vey the  full  title  to  the  land  described  In  the 
mortgages ;  and  parol  evidence  was  inadmis- 
sible, on  a  bill  to  redeem  under  the  statutes, 
to  contradict  or  vary  the  thus  manifested 
execution  of  the  powers  of  sale  created  by 
the  mortgages.  It  is  hardly  necessary  to  add 
that  the  effectuation  of  the  complainant's 
right  to  redeem  will  not  conclude,  in  any  re- 
spect or  degree,  the  title  to  the  si  acres 
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claimed  by  persons  not  parties  to  tbls  cause 
nor  to  the  4  acres  asserted  to  be  owned  by 
the  state. 

[6]  No  spedflc  relief  was  prayed  or  grant- 
ed against  Ben  Toney.  Hence  his  mere  pres- 
ence as  a  party  to  the  cause  was  without  ma- 
terial prejudice  to  any  one. 

The  decree  is  not  affected  with  error  in 
any  of  the  particulars  urged  in  the  brief  for 
appellant.    It- Is  affirmed. 

ANDERSON,  C.  J.,  and  aAXRiS,  SUMKU- 
VILLE,  GARDNER,  THOMAS,  and  BROWN, 
JJ>  concur. 


(204  Ala.  290) 

JEFFERSON   COUNTY  v.  STILES,  Probate 
Judge.    (6  DIv.  88.) 

(Supreme  Court  of  Alabama.    May  20,  1020.) 

i.  Counties  «=»I83(I)  —  Bonds  must  be  au- 
thentioated  by  proper  officers. 
Where  the  law  prescribes  a  mode  for  the 
issuance,  including  execution,  of  bonds  of  a 
governmental  subdivision,  it  is  necessary  to 
tbeir  validity  that  they  be  authenticated  by 
the  officer  or  officers  directed  to  perform  that 
mimsterial  act 

2.  Connties  €==>I83(I)  —  Bonds  of  Jefferson 
county  to  be  authenticated  by  president  of 
board  of  revenue. 

Under  Loc.  Acts  1898-99,  pp.  1115-1U8, 
and  Code  1007,  §$  171,  172,  bonds  of  the  coun- 
ty of .  Jefferson  must  be  authenticated  by  the 
president  of  the  board  of  revenue,  and  not  by 
the  judge  of  probate. 

8.  Statutes  $s>l47  —  Saving  olanses  la  Code 
held  not  to  preserve  statutes  repealed. 
Saving  clauses  of  Code  1907,  {  10,  designed 
to  protect  from  repeal  by  the  Code  local,  pri- 
Tate,  or  special  statutes  did  not  operate  to 
preserve  or  re-enact  statutes  that  were  re- 
pealed by  the  Legislature  of  1903. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  John  0.  Pugh,  Judge. 

Petition  by  the  county  authorities  of  Jef- 
ferson county  for  mandamus  to  require  Hon. 
J.  P.  Stiles,  as  Judge  of  Probate,  to  sign  cer- 
tain bonds.  From  a  Judgment  denying  the 
writ,  petitioner  appeals.  Beversed  and  re- 
manded. 

W.  K.  Terry,  of  Birmingham,  for  appel- 
lant. 

Joseph  B.  Tate,  of  Birmingham,  for  appel- 
lee. 

McOLELLAN,  J.  [1]  The  single  question 
propounded  by  this  appeal  is  whether  it  is 
the  duty  of  the  Judge  of  probate  or  the  presi- 
dent of  the  board  of  revenue  of  Jefferson 
county  to  gi%e  bis  signature  to  the  bonds  of 


which  to  construct,  etc.,  public  roads.  Code, 
H  158  to  170,  inclusive.  Where  the  law  pre- 
scribes the  mode  for  the  Issuance,  including 
execution,  of  bonds  of  a  governmental  subdi- 
vision, it  Is  necessary  to  their  validity  that 
they  be  authenticated  by  the  officer,  or  of- 
ficers, directed  to  perform  that  ministerial 
act  Bissell  V.  Spring  Valley  Township,  110 
U.  S.  162,  169,  3  Sup.  Ct  665,  28  L.  Ed.  106. 
[2, 3]  By  the  act  approved  February  18, 
1899  (Local  Acts  1898-09,  pp.  1115-1118,  Ter^ 
ry's  Local  Laws  of  Jefferson  County,  pp.  233- 
236),  the  then  existing  court  of  county  com- 
missioners of  Jefferson  county  was  abolish- 
ed, and  in  Its  stead  a  board  of  revenue  was 
created,  consisting  of  "four  persons  and  a 
president"    Section  6  of  tliis  act  reads: 

"Be  it  further  enacted,  that  the  president 
of  said  board  shall  be  its  presiding  officer,  and 
shall  have  the  same  power  and  authority  as 
other  members  in  passing  upon  all  questions, 
and  shall  sign  the  minutes  of  the  proceedings 
of  the  board,  and  shall  sign  all  warrants  drawn 
on  the  county  treasury  and  all  orders  for  the 
payment  or  disbursement  of  money  or  funds  of 
said  county,  and  it  shall  be  Ids  duty  to  receive 
and  prepare  bnstness  and  obtain  information 
for  the  sessions  of  the  said  board,  and  to  see 
to  the  execution  of  all  orders  thereof,  and  to 
report  to  the  board  all  infractions  of  the  reve- 
nue law  in  said  county  of  which  he  can  obtain 
authentic  information.  He  shall  ezerdse  all 
the  powers  and  perform  all  the  duties  re- 
quired of  the  probate  Judge  as  to  matters 
coming  before  Uie  courts  of  county  commis- 
sioners." 

Section  12  of  this  act  is  as  follows: 

"Be  it  further  enacted,  that  the  court  of 
county  commissioners  of  Jefferson  county  be, 
and  the  same  is  hereby  abolished,  and  that  the 
probate  judge  of  said  county  is  hereby  relieved 
of  his  duty  to  the  court  of  county  commission- 
ers of  said  county,  which  shall  hereafter  be 
performed  by  the  president  of  the  board.  This 
act  shall  take  effect  immediately  after  its  ap- 
proval." 

In  recognition  of  the  original  limitations 
provided  in  subdivision  17  of  section  104  and 
in  section  222  of  the  Constitution  of  1901,  the 
Legislature  of  1903  (Oen.  Acts  1903,  pp.  90- 
94),  through  a  general  act  authorizing  coun- 
ty elections  for,  and  governing  the  issuance 
of  county  bonds,  made  these  prescriptions 
with  respect  to  their  efficient  execution: 

"Sec.  13.  All  bonds  issued  under  the  authority 
of  this  act  shall  be  signed  by  the  probate  judge 
and  countersigned  by  the  treasurer  of  the 
county  in  which  the  same  are  issued  and  the 
official  seal  of  the  probate  court  shall  be  im- 
pressed upon  or  affixed  to  the  same. 

"Sec.  14.  All  bonds  so  issued  shall  have  at- 
tached to  the  same  interest  coupons,  which 
shall  be  signed  by  the  probate  judge  and  the 
treasurer  of  the  county  issuing  the  same,  but 
the  signatures  of  the  probate  judge  and  treas- 


the  county  of  Jefferson,  authorized  by  the    urer   may  be  printed  or  lithographed  in  fae 
electorate  to  be  issued  to  provide  funds  withj  simile  upon  said  coupons." 
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These  sections  of  tbe  act  of  1903  became,  [  repealed  the  local  act  of  Fd>rttai7  18,  1899, 
fonr  years  later,  sections  171  and  172  of  the  In  so  far  as  the  authentication  of  county 
Code  of  1907.  Prior  to  the  adoption  of  the|  bonds  Is  concerned,  the  Indicated  saving 
Constitution  of  1901,  as  well  as  to  tbe  enact- j  clauses  of  section  10  of  the  Code  of  1907  be- 
ment  6f  1903,  ante,  the  practice  was  to  an-:  ing  designed  to  protect  from  repeal  by  this 
thorlze  the  Issuance  of  bonds  by  special  or  Code  "local,  private  or  special  statutes"  that 
local  acts,  and  therein  to  provide  the  partio- 1  were  out  of  harmony  with  the  provisions  of 
ular  mode  for  the  execution  of  such  obliga- ,  the  Code,  and  did  not  operate  to  preserve  pr 
tlons,  the  custom  being  to  require  the  fac 
simile  signatures  of  the  Judges  of  probate  and 
county  treasurers  upon  county  bonds. 


At  the  time  the  act  approved  February  18, 
1899,  became  effective  we  are  not  advised 
that  there  was  any  law,  general  or  local,  par- 
ticularly authorizing  or  directing  the  Judge 
of  probate  or  tbe  president  of  the  board  of 
revenue  to  give  his  signature  to  county  bonds 
issued  to  afford  funds  wherewith  to  con- 
struct, etc.,  public  roads  in  Jefferson  county. 
In  such  matters  the  legislature  may,  of 
course,  designate  the  county  official,  who 
shall  authenticate  validly  Issued  obligations 
of  the  county  to  provide  funds  for  county 
purposes.  There  is  no  specific  authorization 
or  direction  in  the  act  of  February  18,  1899, 
with  respect  to  the  issuance  or  execution  of 
county  bonds.  Aside  from  the  enumeration 
of  duties  of  the  president  of  said  board  In 
section  6,  the  lawmakers  in  that  act  were 
content  to  confer  upon  the  president  of  the 
board  such  powers  and  to  impose  such  duties 
as  were  then  conferred  or  imposed  upon  the 
probate  Judge  of  Jefferson  coimty  with  re- 
spect to  the  relation  of  that  official  to  the 
court  of  county  commissioners  of  Jefferson 
county.    In  other  words,  we  do  not  find  in 


re-enact  statutes  that  were  repealed  by  the 
Legislature  of  1903.  It  is  therefore  dear 
that,  in  any  event,  section  10  of  the  Code  is 
without  application  to  tbe  statutory  status 
made  by  the  act  approved  February  18,  1899, 
and  the  general  act  of  1903,  dted  above. 

It  results  from  these  considerations  that 
the  court  below  erred  In  its  conclusion  of  law 
that  the  president  of  the  board  of  revenue 
of  JeffersMi  county,  and  not  the  Judge  of  pro- 
bate, was  the  official  of  that  county  whose 
duty  it  la  to  authenticate  these  bonds.  Tbe 
converse  is  true.  The  court,  therefore,  erred 
in  sustaining  demurrers  to  the  petition  and 
in  dismissing  the  petition.  Tbe  order  or  de- 
cree is  reversed,  and  the  proceeding  Is  re- 
manded for  further  action  in  accord  with 
this  opinion.' 

Beversed  and  remanded. 

ANDERSON,  a  J^  and  SAYBB,  6ABI> 
NEB,  and  BBOWN,  JJ..  ooncor. 


McDonald  v.  Stephens. 


(3M  Alti.  KB) 
(4  DIv.  869.) 


I.  Attaohmeirt     «=3306— Execution     «=>I92— 
Plaintiff  must  allege  that  the  property  elainad 
Is  the  property  of  defendant 
In  statutory  claim  cases,  under  Code  1907, 


the  act  approved  February  18,  1899,  any| 
original  or  conferred  power  or  duty  in  the  (Supreme  Court  of  Alabama.  June  10,  1920.) 
president  of  the  board  of  revenue  with  re-j 
spect  to  the  issuance  of  execution  of  bonds  of  , 
the  county  of  Jefferson.  The  result,  there- 
fore, is  that  the  general  act  of  1903,  now  sec- 1 

Uons  171  and  172  of  the  Code  of  1907,  defines!       ^^,3^^  6040,  plaintiff  in  execution  or  fa.  at- 
the  duty  and  designates  the  county  officials  tachment  must  allege  that  the  property  claimed 
of  Jefferson  county  who  must  afford  their  jg  t]^^  property  of  the  defendant  in  the  writ  and 
signatures  for  bonds  now  authorized  to  be  is-  is  liable  to  its  satisfaction, 
sued.    It  is  suggested  that  the  provision  of        ...    ^       .        „_„,„.    „,  ,  „_  ^      ^  _. 
section  10  of  the  Code  of  1907,  saving  from  2.  Attachment  «=.308( 2) -Plaintiff  ha.  kardea 
^Salby  this  code  "local,  priv'ate  orspeclal|     •»  P^oM  a.  against  claimant  of  Properiy 
sta^tes,^  forbids  the  according  of  a.  effect;      ^..^^^^l^^^^^^^^TtZi^L'T 
to  sections  171  and  172  to  repeal  the    ocal  1 « ^,^^  ^^  p,^;^;^  j^  attachment  that  the  vrop- 
act  approved  February  18,  1899.    In  addition ,  ^^^  claimed  is  the  property  of  the  defendant 
to  the  reason  already  given,  viz.  that  the 
local  act  approved  Febnuiry  18, 1899,  did  not 
authorize  or  require  the  president  of  the 
board  of  revenue  to  afford  bis  signature  fori  .        .    *_,,«,.    writ    with   boad   aad 

the  authentication  of  county  bond^lnce  no  ^•.**,^{i":;\,3St!li^tail.'^^ 
such  power  or  authority  then  rested  upon  the      ^^  statutory  claim  sulta. 
Judge  of  probate  whose  powers  and  duUesj        ^^^^^  ^^^^^  ^^^^^  j^^  ^^^^  ^^  ^t^ 
were  conferred.  In  the  circumstances  stated  together  with   the   bond   and  affidavit  of  the 


ui  the  writ  and  is  liable  to  its  satisfaction, 
plaintiff  has  the  burden  of  proving  such  allega- 
tion. 


in  the  act,  upon  the  president  of  the  board 
of  revenue — It  may  be  noted  that,  if  the  act 
of  February  18,  1809,  had  had  that  effect, 
the  general  act  of  1903,  in  force  four  years 


before  the  Code  of  1907  became  operative.  Code  1907,  {f  6089,  6040, 


claimant,  to  property  levied  on,  the  writ,  bond, 
and  affidavit  become  the  papers  of  rp<;ord  fat 
the  cause  and  are  tbe  basis  of  tht  court's  juris- 
diction to  proceed  to  the  trial  of  tbe  daim  under 
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4.  Evidenee  «S343(2)— Jndloial  notice  taken  of 
writ,  bond,  and  affidavit  of  olalnant  In  stat- 
utory oialm  ults. 

In  statutory  claim  suit,  under  Code  1907. 
U  6039,  6040,  the  court  at  the  outset  takes 
judicial  cognisance  of  the  writ  and  of  the  bond 
and  affidavit  of  claimant  before  it  submits  the 
statutory  issue  of  fact  to  the  jury,  making  it 
unnecessary  to  introduce  such  writ,  bond,  and 
affidavit  in  evidence. 

5.  Attachment  «=>3 1 4— Claimant  eomplylng 
with  statute  entitled  to  Judgment  where  writ 
Invalid. 

In  statutory  claim  suit,  under  Code  1907,  fg 
0039,  6040,  a  claimant  who  has  complied  with 
the  statute  is  entitled  to  judgment  as  a  matter 
of  law  if  the  writ  is  void  on  its  face,  or  there 
is  no  officer's  return  showing  its  levy,  since 
sudi  trial  presupposes  the  existence  of  a  valid 
writ  and  its  levy  upon  the  property  claimed. 

6.  Attachment  «=3294— Claimant  by  llling  af- 
fidavit and  bond  admits  validity  of  levy  bat 
not  of  writ 

In  statutory  dalm  suit,  under  Code  1007, 
is  6039,  6040,  dalmant  by  filing  his  affidavit  and 
bond  conclusively  admits  the  fact  and  validity 
of  the  levy,  if  officially  indorsed  and  returned, 
but  not  the  validity  of  the  writ  Itself. 

7.  Attaobment  «=9294— irregularities  not  mn> 
daring  writ  void  on  It*  face  Immaterial  In 
statutory  dalm  suits. 

In  statutory  claim  snit,  under  Code  1907, 
$f  6039,  6040,  mere  irregularities  which  do  not 
render  the  writ  void  on  its  face  are  of  no  con- 
sequence and  not  available  to  daimant. 

8.  Execution  «=3l93,  194(3)— issue  of  fraad 
proper  In  claim  case;  writ  avidenco  of  exist- 
ence of  debt  In  statutory  claim  suit. 

In  conteats  between  a  plaintiS  in  execution 
and  a  donee  or  purchaser  from  the  defendant  in 
execution,  the  issue  of  actual  or  constructive 
fraud  may  be  presented,  and  the  existence  and 
date  of  plaintiff's  debt  becomes  material  and 
dedaive,  and  in  sudi  case  the  debt  is  snffidently 
proven  by  the  introduction  in  evidence  of  the 
writ  of  execution,  from  which  a  valid  judg- 
ment is  presumed. 

9.  Evidence  «=3207(l),  210— Bond  and  affidavit 
of  daimant  admissible  on  issue  of  title,  Iden- 
tity, or  value. 

In  statutory  dalm  suit,  under  Code  1907, 
SS  6039,  6040,  the  bond  and  affidavit  of  claimant 
may  contain  redtals  which  are  relevant  as 
admissions  or  contradictions,  and  may  be  used 
for  such  purposes  upon  questions  affecting 
title,  identity,  or  value. 

iO.  Attachment    «=9296— Claimant's    affidavit 

that  he  claims  under  mortgage  or  lien  saf- 

fleiont. 

Under  Code  1907,  |  0043,  requiring  daimant 

to  property  leried  on  who  bases  daim  on  a 

mortgage   or  lien  to   state  the  nature  of  the 

right  which  he  claims  in  his  affidarit,  it  is  suf- 

fident  if  daimant  simply  states  that  he  claims 

under  a  mortgage  or  under  a  lien;    a  further 

specification  of  the   dain>  being  unnecessary. 
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since  the  rules  of  special  pleading  havo  no  ap-- 
plication  to  such  proceeding. 

11.  Attachment  ^=3296— Mortgage  available  as 
basis  of  claim,  though  affidavit  erroneously 
stated  that  It  was  executed  direotly  to  claim- 
ant 

In  statutory  daim  suit,  under  Code  1907,  U 
6039,  6040,  where  claimant's  affidavit  stated 
that  daim  was  based  on  mortgage  given  by  de- 
fendant in  attachment  to  claimant,  the  mortgage 
was  available  as  a  basis  for  the  daim,  though 
it  in  fact  was  executed  by  defendant  to  a  third 
party  and  by  the  tliird  party  transferred  to 
daimant's  transferor,  who  in  turn  transferred 
to  claimant;  the  affidavit  not  being  regarded  as 
a  pleading. 

12.  Appeal  and  error  «=9l04i  ( I )— Rejection  of 
amendment  to  affidavit  in  statutory  claim  suit 
held  harmless'. 

In  statutory  daim  suit,  under  Code  1907, 
tl  6039,  6040,  where  daimant's  affidavit  stated 
that  the  mortgage  on  which  daim  was  based 
bad  been  executed  by  defendant  in  attachment 
to  daimant,  rejection  of  amendment  stating  that 
mortgage  had  been  transferred  to  daimant  by 
third  party  was  harndess,  where  mortgage  was 
admitted  in  eridence  without  objection  and  the 
issue  was  determined  upon  the  question  of  the 
priority  of  the  cohflicting  claims. 

13.  Chattel  mortgages  «=3l38(3)— {.andlord's 
lien  for  advances  held  prior  to  mortgage  lien. 

Landlord's  lien  on  com  grown  on  rented 
premises  for  advances  to  tenant  held  prior  to 
mortgage  lien  on  the  corn. 

HcClellan,  Thomas,  and  Brown,  JJ.,  dissent- 
ing. ^ 

Appeal  from  Circuit  Coort,  Barbonr  Conn- 
ty;  J.  S.  Williams^  Judge. 

Action  by  hlrs.  C.  B.  Stephens  begun  by  at- 
tachment against  Bill  Jackson,  with  levy  ap- 
on  certain  com  and  claim  to  the  some  by  J. 
A.  McDonald.  Judgment  for  plaintiff,  and 
claimant  appeals.  Transferred  from  Conrt 
9t  Appeals  under  Acta  1811,  p.  460,  f  6.  Af- 
firmed. 

McDowell  &  McDowell,  of  Bufaula,  for  ap- 
pellant. 

E.  W.  Norton,  of  Clio^  and  O.  W.  Peadi, 
of  Clayton,  for  appellee. 

SOMERYIIiLB,  J.  fl.SJIn  statutory 
daim  suits,  under  sections  6039,  6040,  of  the 
Code  of  1907,  the  statute  itself  defines  and 
restricts  the  decisive  Issue  to  t>e  submitted  to 
the  jury.  Keyser  v.  Maas,  111  Ala.  390,  21 
South.  346.  The  plaintiff  In  execution  or  In 
attachment  "must  all^;e  that  the  property 
claimed  Is  the  property  of  the  defendant  in 
Uie  writ  and  is  liable  to  its  satisfaction." 
The  daimant  simply  denies  this  allegation, 
and  the  burden  of  proof  is  on  the  plaintiff. 
This  is  the  only  proper  issue.  Warren  v. 
Uddell,  110  Ala.  232,  20  South.  89,  and  cases 
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dted;  Lehman  ft  Oo.  t.  Warren,  6S  Ala.  535 ; 
B.  ft  A.  M.  Co.  ▼.  0bd7,  136  Ala.  622,  83 
Soutb.  832. 

[>]  Wben  the  officer  making  the  levy  re- 
turns the  writ,  together  with  the  bond  and 
affidayit  of  the  claimant,  they  become  papers 
of  record  In  the  cause  (Lanier  t.  Branch 
Bank,  18  Ala.  626,  627;  Thomas  ▼.  Hender- 
son, 27  Ala.  623,  629),  and  are  the  basis  of 
the  court's  Jurisdiction  to  proceed  to  the  tri- 
al of  the  claim  (Jackson  t.  Bain,  74  Ala.  328, 
830 ;  Mobile  Life  Ins.  Co.  t.  Teague,  78  Ala. 
147;  House  v.  West,  108  Ala.  355,  19  South. 
913;  Catciilng  ▼.  Bowden,  89  Ala.  604,  8 
South.  58;  Dolllns  t.  PoUock,  89  Ala.  351, 
356,  7  South.  904;  Nordllnger  ▼.  Gordon,  72 
Ala.  239,  240). 

[4, 1]  It  Is  obvious,  therefore,  that  the 
court  must  and  does  at  the  outset  take  Judi- 
cial cognizance  of  the  writ  and  of  the  bond 
and  affidavit  before  It  can  submit  the  statU" 
tory  Issue  of  fact  to  the  Jury.  The  trial  of 
the  right  of  property,  as  authorized  by  the 
statute,  presupposes  the  existence  of  a  valid 
writ  and  its  levy  upon  the  property  claimed. 
If  the  writ  is  invalid,  v(dd  upon  its  face,  or 
bears  no  officer's  return  showing  Ita  levy, 
there  can  be  no  trial,  since,  as  observed  by 
Stone,  X,  in  Jackson  v.  Bain,  74  Ala.  828, 
330,  the  plaintur  "falls  before  he  reaches  the 
adversary's  outworks."  In  such  a  case  the 
claimant,  having  complied  with  the  statute, 
would  be  entitled  to  Judgment  as  a  matter  of 
law.  Jackson  ▼.  Bain,  supra,  74  Ala.  330, 
331;  Nordllnger  v.  Gordon,  72  Ala.  239,  240; 
Brown  ▼.  Hurt,  81  Ala.  146. 

[6,  7]  By  filing  his  affidavit  and  bond  tbi 
claimant  conclusively  admits  the  tact  and 
validity  of  the  levy,  if  officially  indorsed  and 
returned,  but  not  the  validity  of  the  writ  it- 
self. Bradford  ▼.  Bassett,  161  Ala.  620,  44 
South.  59;  Sloan  v.  Hudson,  119  Ala.  31,  24 
South.  459;  DoUins  v.  Pollock,  89  Ala.  351, 
7  South.  904;  Hill  v.  Rentz,  201  Ala.  527,  78 
South.  881.  But  mere  irregularities  which 
do  not  rend»  the  writ  void  on  its  face  are 
<rf  no  consequence  in  this  proceeding,  and  are 
of  no  avail  to  the  claimant.  Darter  v.  CBry- 
an,  105  Ala.  305,  314,  16  South.  894,  and 
cases  dted;  Nordllnger  v.  Gordon,  72  Ala. 
239. 

From  the  language  of  the  statute  (section 
6040),  and  fr<HU  the  numerous  decisions  of 
this  court,  we  deduce  the  rule  that  the  trial 
court  must,  of  necessity,  take  Judicial  notice 
of  the  writ  as  returned  by  the  officer,  as  well 
as  of  the  affidavit  and  bond  filed  by  the 
claimant,  as  the  primary  records  in  the  case, 
upon  which  its  Jurisdiction  is  founded; 
from  which  it  results  that  it  is  wholly  un- 
necessary for  either  party  to  Introduce  them 
in  evidence  upon  the  issue  submitted  to  the 
Jury. 

[J,  I]  In  practice  parties  have  frequently 
introduced  those  documents  In  evidence,  and 
they  have  always  been  held  to  be  properly 


admitted.  Cochran  t.  Garrard,  150  Ala.  879, 
43  South.  721;  Schamagel  v.  Whltehurst, 
103  Ala.  260,  15  South.  611 ;  Guy  v.  Lee,  81 
Ala.  163,  2  South.  273,  and  cases  dted :  Pul- 
liam  V.  Newberry's  Adm'r,  41  Ala.  175; 
Gayle  v.  Bancroft's  Adm'r,  22  Ala.  316.  In 
contests  between  a  plaintiff  in  execution  and 
a  donee  or  purchaser  from  the  defendant  In 
execution,  the  issue  of  actual  or  constructive 
fraud  may  be  presented,  and  the  existence 
and  date  of  the  plaintiff's  debt  becomes  ma- 
terial and  dedslva  In  such  cases  the  debt 
is  suffldently  proven  by  the  introduction  in 
evidence  of  the  writ  of  execution,  from 
which  a  valid  Judgment  is  presumed.  Coch- 
ran V.  Garrard,  160  Ala.  579,  43  South.  721. 
But,  of  course,  the  debt  may  as  well  be  prov- 
ea  by  other  means,  and  the  writ  need  not  be 
used  except  as  a  matter  of  dioice  and  con- 
venience. So,  the  bond  and  affidavit  may 
contain  redtals  which  are  relevant  as  admis- 
sions or  contradictions,  and  may  be  used  for 
those  purpose^  Just  as  any  other  competent 
evidence  may  be  used,  upon  questions  affect" 
ing  title,  identity,  or  value.  But  they  are 
aids  merely,  and  not  necessities  in  the  proof. 

In  the  case  of  Jackson  v.  Bain,  74  Ala.  328, 
the  second  headnote  is  misleading,  unless 
read  in  connection  with  the  opinion,  which 
merely  holds  that  the  record  must  show  a 
levy  of  valid  process,  and  does  not  require 
the  plaintiff  to  formally  introduce  the  writ 
in  evidence,  nie  same  criticism  may  be 
made  of  the  first  headnote  In  Brightman  ▼. 
Meriweatber,  121  Ala.  602,  25  South.  994, 
where  it  was  said  in  the  opinion  that  "the 
burden  was  on  the  plaintiff  to  show  the  levy 
of  a  valid  execution  on  the  property"— dt- 
ing  Jadcson  ▼.  Bain,  supra.  Very  dearly  it 
was  intended  to  say  mer^  that  a  ralld  exe- 
cution must  appear,  for  the  court  proceeded 
to  take  cognizance  of  the  transcript  of  the 
record  as  showing  that  there  was  no  valid 
Judgment  to  support  the  execution. 

In  Schamagel. V.  WhitehuTst,  103  Ala.  260, 
15  South.  611,  it  was  remarked  tliat  since 
the  bond  and  affidavit  admitted  the  levy  of 
the.  attachment  process,  it  was  unnecessary 
for  the  plaintiff  to  prove  it  In  that  case, 
also,  the  headnote  Is  misleading  in  Its  possi- 
ble implication  that  without  tl^e  introduction 
in  evidence  of  the  bond  and  affidavit  the 
plaintiff  must  offer  some  other  evidence  of 
the  fact  of  the  levy.  That  question,  however, 
did  not  arise  and  was  not  dedded. 

The  dedslon  of  this  court  In  Welnsteln  v. 
Yielding,  167  Ala.  347,  52  South.  591,  is  no 
doubt  traceable  to  the  misleading  and  am- 
biguous expressions  found  in  the  headnotes 
and  opinions  above  referred  to.  It  was  there 
held  that  it  was  Incumbent  upon  the  plain- 
tiff to  prove  the  levy  of  valid  process,  and, 
falling  to  Introduce  in  evidence  the  attadi- 
ment  writ  and  levy,  as  shown  by  the  bill  of 
exceptions,  the  claimant  was  entitled  to  the 
general  affirmative  charge.    That  case  is  not 
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in  barmony  wlfh  the  settled  law  and  practice 
in  snch  cases,  and  must  be  overruled. 

In  the  instant  case  the  record  shows  a  val- 
id writ  of  attadunent,  with  the  return  of 
tbe  ofiBcer  showing  its  levy  on  the  property  in 
«ult,  and  it  was  not  necessary  for  the  plain- 
tiff to  Introduce  the  paper  In  evidence  upon 
the  issue  of  fact  submitted  to  the  Jury. 

[1B-1I)  Section  6043  of  the  Code  provides 
tliat  "when  the  claim  interposed  is  based  on 
a  mortgage  or  lien  tbe  claimant  must  state 
in  his  affidavit  the  nature  of  the  right  which 
he  claims."  Under  this  requirement,  it  is 
sufficient  if  the  affiant  simply  states  that  he 
daima  under  a  ^iiortgage,  or  under  a  lien, 
and  a  further  specification  of  tbe  claim  is 
not  necessary,  since  tbe  rules  of  special 
pleading  have  no  application  in  this  proceed- 
ing. The  claimant's  affidavit  in  this  case 
stated  that  his  claim  was  based  on  a  mort- 
gage given  by  Jackson,  tbe  defendant  in  at- 
tadunent, to  tbe  claimant,  McDonald.  His 
mortgage  was  in  fact  executed  by  Jackson  to 
J.  N.  Stephens,  who  transferred  it  to  tbe 
Banlc  of  Clio,  by  whom  it  was  in  turn  trans- 
ferred to  claimant.  If  tbe  affidavit  were 
treated  as  a  pleading,  no  doubt  this  would  be 
«  variance  cnrable  only  by  amendment.  Bat| 
we  do  not  so  regard  it,  and  claimant's  prof- 
fered amendment  of  tbe  affidavit  was  not 
necessary  to  the  availability  of  the  mortgage 
as  a  basis  for  his  claim.  The  rejection  of 
the  amendment,  except  upon  the  terms  Im- 
posed, L  e.,  payment  of  the  costs  of  suit  up 
to  that  time,  was  therefore  harmless  error,  if 
«rroneon8 — a  point  we  need  not  now  decide, 
in  view  of  the  tact  that  tbe  mortgage  was  ad- 
mitted In  evidence  without  objection,  and  the 
issoei  was  evidently  determined  upon  tbe 
question  of  tbe  priority  of  the  conflicting 
-claims. 

The  evidence  showed  without  dispute  that 
plaintiff  in  attachment  had  a  claim  for  ad- 
vances made  to  her  tenant,  Jackson,  which 
'was  a  prior  lien  upon  tbe  com  in  suit  grown 
upon  tbe  rented  premises ;  and  we  find  noth- 
ing in  ttie  evidence  to  support  tbe  contention 
that  the  landlord's  lien  was  waived  or  bar- 
red by  any  conduct  on  the  part  of  plaintiff 
that  amounted  to  an  estoppel  against  its  as- 
sertion. 

[IS]  In  this  state  of  the  evidence  the  in- 
tervention failed,  and  plaintiff  was  entitled 
to  a  verdict  if  tbe  Jury  b^ieved  the  evidence. 
Brothers  r.  Russell,  195  Ala.  643,  71  South. 
450. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  affirmed. 

^fflnned. 
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ANDERSON,  O.  J.,  and  SATRB  and 
GARDNER,  JJ.,  concur. 

McCLELLAN,  THOMAS,  and  BROWN, 
JJ.,  dissent 


(SM  Ala.  440) 

ONE  BLACK  MULE  et  al.  (LEE,  Cialnant) 
V.  STATE.    (7  DIv.  87.) 

(Supremo  Court  of  Alabama.    June  80,  1020.) 

1.  Intoxloatlng  liquors  «=9246— "Appliance" 
HMd  In  the  mannfaoture  of  liquors  held  not 
to  extend  to  wagon,  mule,  and  harness. 

Acts  1919,  p.  12,  f  12,  providing  for  condem- 
nation by  the  state  of  all  "appliances"  used 
in  the  manufacture  of  prohibited  liquors,  held 
not  applicable  to  mnle,  wagon,  and  harness; 
an  "appliance"  being  a  mechanical  thing,  a 
device,  or  apparatus. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ap- 
pliance.] 

2.  Intoxloatlng  liquors  «S925I— Wagon  and 
mule  of  another  used  by  owner  of  distillery 
not  subjeot  to  condemnation. 

Acts  1919,  p.  12,  {  12,  providing  that  owner 
of  distillery  shall  forfeit  all  property  used  in 
connection  with  such  distillery,  held  not  to 
authorize  condemnation  of  wagon  and  mole 
owned  by  claimant,  who  did  not  own  and  who 
had  no  connection  with  tbe  distillery,  but  who 
had  merely  permitted  owner  of  distillery  to  use 
wagon  and  mole. 

Appeal  from  Clrcalt  Court,  Shdby  County; 
E.  J.  Garrison,  Judge. 

Bill  by  tbe  State  of  Alabama  to  condemn 
One  Black  Mule,  One  Wagon,  and  One  Set 
of  Single  Harness,  because  used  in  the  manu- 
facture of  prohibited  liquors,  with  Interven- 
tion by  John  Lee,  as  a  claimant  of  said  i>rop- 
erty.  From  a  decree  condemning  said  proper- 
ty, claimant  appeahi.  Reversed  and  re- 
manded. 

L.  L.  Saxon,  of  Columbiana,  fbr  appellant 

J.  Q.  SmiOi,  Atty.  Oen.,  for  tbe  State. 


SAYRB,  J.  In  this  case  the  state  sought 
to  condemn  one  black  mnle^  one  wagon,  and 
set  of  harness,  which  had  been  seized  by  the 
sheriff,  on  tbe  ground,  to  quote  tbe  petition, 
that  the  same,  "at  Hie  time  of  their  seizure 
of  same  as  aforesaid,  was  being  used  or  had 
shortly  before  tbe  seizure  been  used  in  con- 
nection with  tbe  illegal  distilling,  making,  or 
manufacturing  of  alcoholic,  spirituous,  malt- 
ed, or  mixed  liquors."  Tbe  proof  showed 
without  dispute  that  the  mule,  wagon,  and 
harness  had  been  seized  by  a  deputy  sheriff  In 
an  old  road  about  200  yards  from  a  still 
which  was  then  in  operation,  and  that  at 
the  time  there  were  In  the  wagon  12  flve- 
gallon  tin  cans  and  2  two-gallon  cans,  all 
which  were  new  and  had  never  been  used. 
Tbe  evidence  tended  to  connect  Tom  Lee  and 
one  Oates  with  the  operation  of  the  still  and 
the  use  of  the  wagon.  Evidence  to  the  effect 
that  the  mule  was  the  property  of  John  Lee, 
brother  of  Tom,  and  that  John  had  let  Tom 
have  tbe  use  of  tbe  mule  wbUe  he  (John) 
was  off  at  work  on  the  railroad,  was  not 
disputed. 
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The  state's  petition  for  condemnatloD  did 
not  proceed  under  section  13  of  the  act  (Act 
Jan.  26,  1919,  pp.  6,  IS),  nor,  nnder  the  proof 
and  the  decision  in  Frazles  v.  State,  82  South. 
626,  could  it  have  been  maintained  under  that 
section. 

[1]  Manifestly  the  efTort  was  to  condemn 
nnder  section  12  of  the  act  That  section 
provides  that — 

"All  appliances  which  have  been  used  or  are 
used  or  ready  to  be  used  for  the  purpose  of  dis- 
tilling or  manufacturing  any  prohibited  liquors 
or  beverages,  are  hereby  declared  to  be  con- 
traband," etc. 

An  appliance  la  a  mechanical  thing,  a  de- 
vice, or  apparatus.  Ck>nslderatlon  of  the  na- 
ture of  the  charge  against  this  mule  compels 
OS  to  acquit  hinjf,  or  it,  of  being  used  or  ca- 
pable of  use  as  an  appliance  In  the  distilling 
or  manufacturing  of  liquor.  As  much  may 
be  said  to  the  credit  of  the  wagon  and  har- 
ness. Such  things  are  condemned  by  section 
IS  of  the  act,  which  disposes  of  animals, 
vehicles,  and  harness  employed  in  the  "Illegal 
transportation"  of  "prohibited  liquors  or 
beverages,"  and  the  reason  why  there  was  no 
eftort  to  apply  the  condemnation  of  that  sec- 
tion, and  why  It  could  not  be  applied,  Is 
Indicated  in  the  plain  language  of  the  stat- 
ute and  in  the  case  to  which  we  have  re- 
ferred. 

[2]  Nor  could  these  articles  of  personalty 
he  condemned,  nnder  the  further  language  of 
section  12,  whldi  provides  for  the  forfeiture 
of  "all  property  used  In  connection  with  said 
illegal  plant,"  for  the  reason  that  the  pre- 
scription of  the  act  is  that  the  "owner  of 
said  distillery  or  plant"  shall  forfeit,  etc., 
and  it  -was  not  pretended  in  this  case  that 
the  claimant,  John  Lee,  was  the  owner  of  the 
plant  or  had  any  connection  with  It  At  least 
there  was  no  evidence  to  that  effect 

It  results  that  the  court  erred  in  condemn- 
ing the  property. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  GARDNER  and 
BROWN,  JJ.,  concur. 


(2M  Ala.  366) 

GREEN,    Superintendent    of    Banks,   v.    Mo- 
CORD.     (5  DIv.  734.) 

(Supreme  Court  of  AlalMuna.    June  10,  1920.) 

I.  Bills  and  notes  ®=>49,  237— Aocommodatlon 
party  may  show  want  of  consideration  as 
against  the  accommodated  party. 
A  party  for  whose  benefit  accommodation 
paper  has  been  made  acquires  no  rights  against 
the  accommodation  party  who  may  set  up  want 
of  consideration  as  a  defense  in  the  accommo- 
dated   party's    action,    and   such    rule-  applies 
whether  the  accommodation   party  be  drawer 
or  indorser. 


2.  Bills  and  notes  «=>49— Aecomnisdatlaa  par- 
ty's taking  security  dses  aot  affsot  eharaettr 
as  aocomfflodatioa  paper. 

That  the  accommodation  party  lias  taken 
security  for  the  loan  or  credit  represented  if 
the  note  does  not  affect  the  rights  of  the  psr- 
ties,  or  prevent  the  paper  from  being  accom- 
modation paper. 

3.  Bills  and  notes  «=337l— Aoooanodatiea  par- 
ty liable  to  holder  for  value. 

Under  Code  1907,  i  4984,  an  aceommoda- 
tion  party  was  liable  to  a  holder  for  value, 
though  the  latter  knew  him  to  be  only  an  ac- 
commodation party. 

4.  Bills  and  notes  «=»49— Aeeomnodatlon  par- 
ty's payment  of  balance  does  aot  sui>Ject  kia 
to  further  liability. 

Where  a  part  of  a  note  was  paid  by  the 
party  primarily  liable,  the  balance  by  the  ac- 
commodation party,  the  latter  was  not  sob- 
jected  to  other  liability  to  the  holder  by  the 
payment  of  such  balance. 

5.  Bills  and  aotes  «=949— Party  secondarily 
liable  paying  balance  aot  stibjsct  to  stbtr 
liability. 

The  fact  that  an  accommodation  party,  sec- 
ondarily liable  on  a  note,  has  paid  the  balance 
due  thereon  does  not  subject  him  to  BabiUty 
to  the  primary  debtor  for  the  amount  the  lat- 
ter has  paid  on  his  debt,  and  tliia  is  a  neces- 
sary consequence  of  the  rule  that  a  surety  pay- 
ing principal's  past-due  debt  is  entitled  to  pro- 
ceed against  such  principal  for  the  sum  paid 
with  interest  (Code  1907,  $f  5385,  5388). 

Appeal  from  Circuit  Court,  Cooaa  Coonly; 
S.  L.  Brewer,  Judge. 

Action  by  D.  F.  Green,  as  Superintendent 
of  Banks,  against  Z.  D.  McOord,  on  a  piom- 
Issory  note.  From  rulings  on  the  pleadings, 
plaintifl  took  nonsuit  with  bill  of  exceptions, 
and  appeals.    Affirmed. 

George  A.  Sorrell,  of  Alexander  City,  sad 
Charles  S.  Bentley,  of  Bessemer,  for  appel- 
lant. 

J.  W.  Strotber,  of  Dadevllle,  and  John  Dar- 
den,  of  Goodwater,  for  appellee. 

THOMAS  J.  Becanse  of  the  ruling  of  the 
court  sustaining  demurrer  to  plalntUTs  plead- 
ing, a  nonsuit  with  bill  of  exceptions  wu 
taken.  Paterson  Sc  Edey  Lbr.  0>.  v.  Bank  of 
Mobile,  84  South.  721;  Schilllnger  r.  Wicker- 
sham,  75  Soutli.  11 ;  Berlin  Mach.  Works  t. 
Ewart,  184  Ala.  272,  279,  63  South.  567. 

To  an  understanding  of  the  ruling  making 
necessary  the  nonsuit  it  should  l>e  said  that 
the  superintendent  of  banks,  liquidating  the 
Farmers'  &  Merchants'  Banlc,  sued  defend- 
ant for  $5,000  on  a  promissory  note  due  and 
payable  on  the  1st  day  of  February,  1918.  To 
this  defendant  replied  that  he  was  an  accom- 
modation party  to  thie  note,  to  give  the  Far- 
mers' &  Merdiants'  Bank  credit,  and  on  oon- 
dition  that  one  Lauderdale  would  become 
cashier  of  said  bank,  and  that  others  wooid 
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famish  certalo  sums  of  mo&ejr  to  said  bank 
to  supply  it  fvlth  addlttonal  capital  with 
which  to  continue  business;  that  said  Lau- 
derdale remained  cashier  only  a  short  while 
thereafter,  withdrew  his  personal  deposit; 
and  that  the  said  bank  was  compelled  to  liq- 
^dat&  To  which  plaintiff  replied  that  de- 
fendant was  an  accommodation  party  to  the 
oote^  which  was  nsed  "as  an  asset  of  said 
bank,  by  depositing  it  with  the  First  Nation- 
al Bank  of  Birmingham,  as  collateral  to  a  loan 
of  the  same  date  of  the  defendant's  note^  and 
on  said  date  the  Farmers'  &  Iferchants'  Bank 
did  obtain  $5,U0O  from  the  said  First  Nation- 
al Bank  of  Birmingham,  which  went  Into  the 
said  Farmers'  &  Merchants'  Bank,  and  there- 
by enabling  it  to  continue  business  nntU  the 
-date  above  set  out,  and  plaintlfT  alleges  that 
the  defendant  cannot  now  plead  the  facts  as 
alleged  in  said  plea  as  a  defense  to  said 
note."    And  the  defendant  replied  that — 

"After  the  execution  of  said  note  by  the  de- 
fendant to  the  Farmers'  &  Merchants'  Bank, 
the  said  bonk  deposited  said  note  as  collateral 
with  the  First  National  Bank  of  Birmingham, 
Ala.,  to  secure  a  note  of  $5,000,  executed  by 
the  said  Farmers'  &  Merchants'  Bank  of  Oood- 
water,  to  the  said  First  National  Bank  of 
Birmingham,  to  secure  a  loan  of  money  made 
by  the  said  First  National  Bank  of  Birmingham, 
to  the  said  Farmers'  &  Merchants'  Bank;  that 

on  the  day  of  February,  1918,  tJie  said 

Farmers'  &  Merchants'  Bank  having  failed  to 
pay  said  $5,000  note  to  the  First  National  Bank 
of  Birmingham,  having  paid  only  $500  thereon, 
this  defendant,  being  an  indorser  on  said  $6,000 
note  to  said  First  National  Bank  of  Birming- 
ham, paid  the  remaining  $4,600  due  to  the  said 
First  National  Bank  of  Birmingham,  Ala.,  and 
became  the  owner  of  the  said  $5,000  and  the 
collateral  by  which  it  was  secured,  and  that 
neither  the  bank  nor  any  person  has  been  in- 
jured or  hi  any  way  damaged  by  the  action  of 
the  defendant  in  executing  said  note  to  the 
Farmers'  &  Merchants'  Bank  of  Ooodwater." 

lAe  plaintur  sought  to  avoid  the  rejoinder 
of  full  payment  by  the  accommodation  party 
(defendant)  to  the  First  National  Bank  of 
Birmingham,  the  only  party  who  had  relied 
upon  defendant's  accommodation  note,  as  fol- 
lows: 

"That  while  the  said  defendant  paid  to  the 
First  National  Bank  of  Birmingham,  Ala.,  the 
said  sum  of  $4,500,  and  thereby  was  subrogated 
to  the  right  of  said  bank  to  all  security  held 
by  it,  that  one  item  of  security  held  by  said 
hank  was  the  note  here  sued  on,  which  was  and 
is  a  valid  and  binding  obligation  on  the  defend- 
ant to  the  Farmers'  &  Merchants'  Bank  for 
the  sum  of  $5,000,  that  the  defendant  only  paid 
to  the  First  National  Bank  the  sum  of  $4,500, 
and  thereby  the  said  Farmers'  &  Merchants* 
Bank  became  indebted  to  the  defendant  in  the 
said  sum  of  $4,600,  and  that  at  said  time  and 
as  a  part  of  said  transaction  and  as  due  on 
the  note  here  sued  on  the  defendant  was  due 
the  sum  of  $5,000  on  the  same,  and  plaintiff 
alleges  that  the  debt  so  due  by  the  defendant 
on  said  not«  operated  to  discharge  and  settle 


and  satisfy  the  defendant  in  the  amount  that 
he  Itad  paid  out  for  the  said  Farmers'  &  Mer- 
chants' Bank,  to  wit,  $4,600,  which  amount  the 
defendant  admits  should  be  deducted  from  the 
amount  of  the  note  sued  on,  and  that,  said  sum 
due  by  the  defendant  on  said  note  having  been 
greater  than  the  amount  so  paid  by  the  defend- 
ant for  the  Farmers'  &  Merchants'  Bank,  the 
title  to  said  note  sued  on  is  in  the  plaintiff,  and 
that  he  is  entitled  to  recover  in  the  suit  the 
balance  in  the  sum  of  $600  interest  due  there- 
on, together  with  attoney**  fee  as  claimed  in 
the  complaint." 

This  pleading  may  be  involved ;  but,  strip- 
ped of  imnecessary  verbiage,  it  is  to  the  ef- 
fect that  defendant  has  discharged  his  obli- 
gation to  the  First  National  Bank  of  Bir- 
mingham by  payment  of  $4,600  on  the  Far- 
mers' &  Merchants'  Bank's  note,  secured  by 
defendant's  accommodation  paper,  and  that 
the  assignee  of  Farmers'  &  Merchants'  Bank 
is  seeking  to  recover  of  defendant  an  amount 
that  the  party  primarily  liable  has  paid  on 
the  note.  If  recovery  of  this  $500  may  be 
had,  with  Interest — the  difference  betwe^i 
what  defendant  paid  the  First  National  Bank 
of  Birmingham  and  what  defendant,  as  ac- 
commodation party  and  indorser,  sought  to 
give  Farmers'  &  Merchants'  Bank  credit  for 
with  the  First  National  Bank— why  may  not 
recovery  be  had  for  the  full  sum  of  the  ac- 
commodation paper?  Defendant  owed  the 
Farmers'  &  Merchants' Bank  no  debt ;  he  only 
gave  It  credit  with  the  First  National  Bank 
for  the  amount  of  $5,000.  When  the  Far- 
mers' &  Merchants'  Bank  paid  the  First  Na- 
tional Bank  $500  on  this  indebtedness,  it  was 
but  paying  Its  own  debt,  and  not  that  of  the 
accommodation  party,  the  defendant. 

[1]  The  authorities,  state  and  federal,  well 
support  the  proposition  that  the  party  for 
whose  benefit  the  accommodation  paper  has 
been  made  acquires  no  rights  against  the  ac- 
commodation party  Who  may  set  up  the  want 
of  consideration  as  a  defense  to  an  action  by 
the  accommodated  party.  As  between  them 
there  is  no  consideration.  8  Cor.  Jur.  269,  i 
400 ;  3  R.  G.  li.  1120,  1121,  H  836,  837.  Such 
is  the  rule  in  this  Jurisdiction  toudtiing  the 
Ilbility  of  an  accommodation  party  whether  as 
a  drawer  or  Indorser.  Hood  ▼.  Bobbins,  98 
Ala.  484,  13  South:  674;  Lyon  v.  BoUlng,  9 
Ala.  463,  469,  44  Am.  Dec.  444.  If  defendant 
was  an  accommodation  party  and  not  one  who 
was  primarily  liable  he  could  show  the  lack 
of  consideration  by  evidence  to  support  his 
pleading  to  that  .end.  Hall  v.  Bank  of  Cross- 
vllle,  196  Ala.  627,  72  South.  171. 

[2,  3]  Under  the  Negotiable  Instmmentp 
Act  an  accommodation  party  is  defined  as 
"one  who  has  signed  the  Instrument  as  maker, 
drawer,  acceptor,  or  indorser,  without  receiv- 
ing value  therefor  and  for  the  purpose  of 
lending  Ills  name  to  some  other  person. 
Such  a  person  is  liable  on  the  Inistrument  to 
a  holder   for  value,  notwithstanding  such 
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bolder  at  the  time  of  taking  tbe  Instrument 
knew  him  to  be  only  an  accommodation  par- 
ty."    Code  1907,  i  4984. 

It  does  not  affect  the  rights  of  the  parties 
or  prevent  the  paper  from  being  accommoda- 
tion paper  that  the  accommodation  party  bas 
taken  security  for  the  loan  or  credit.  Farley 
Xat.  Bank  y.  Henderson,  118  Ala.  441,  24 
South.  428.  The  holder  for  value,  the  rirst 
National  Bank  of  Birmingham,  was  paid  on 
the  notes  in  question  the  full  sum  thereof,  of 
which  $500  was  paid  by  tbe  party  primarily 
liable,  the  Farmers'  &  Merchants'  Bank,  and 
$4,500  was  paid  by  the  accommodation  party. 
Defendant  was  not  subject  to  other  liability 
by  tbe  payment  of  the  balance  due  to  tbe 
Fiitst  National  Bank.  Tbe  accommodation 
party  was  liable  to  tbe  holder  for  value,  hot- 
withstanding  the  bolder  may  have  known 
him  to  be  only  an  acconnnodation  party.  Ta- 
tum  V.  C!om.  Bank  &  Trust  Co.,  185  Ala.  249, 
64  South.  561. 

[4,  i]  The  fact  that  tbe  party  subject  to  sees 
ondary  liability  has  discharged  that  liability 
by  payment  of  the  balance  due  did  not  sub- 
ject him  to  other  liability  to  the  primary 
debtor  for  an  amount  paid  by  the  primary 
debtor  on  his  own  debt.  This  is  a  necessary 
consequence  of  the  rule  that  a  surety  who 
has  paid  his  prindpal's  debt  which  is  past 
due  is  entitled  to  proceed  against  such  prin- 
cipal for  the  sum  paid  with  interest  C!ode, 
U  6386,  6388;  Thrasher  ▼.  Neeley,  196  Ala. 
576,  72  South.  116;  Anniston  Bank  &  Loan 
Co.  v.  Green,  197  Ala.  667,  73  South.  81. 

The  judgment  Is  affirmed. 

ANDERSON,  C.  J.,  and  McGItBIiLAN  and 
SOMEBVILLE,  JJ.,  concur. 


(2M  Ala.  IM) 

OREEN,   Superintendent   of    Banks,   v.    Me- 
CORD.    (5  Div.  748.) 

(Supreme  Court  of  Alabama.    June  10,  1920.) 

1.  Banks  and  banking  «=> 1 35— Pleadings  held 
not  to  (bow  set-off  not  available  against  note. 

Where  a  complaint  did  not  sliow  that  the 
plaintiff  superintendent  of  banks  had  taken 
over  the  bank's  assets  for  liquidation  under 
the  statute,  prior  to  the  accrual  of  the  de- 
fendant's demand  in  set-off,  there  is  nothing  on 
the  face  of  the  pleadings  to  show  that  such 
daim  is  not  available  as  a  set-off  on  the  note 
sued  on  by  the  snperintendent  of  banks. 

2.  Limitation  of  actions  <S=94I— Claim  disal- 
lowed by  superintendent  of  banks  available 
as  set-off,  thonipli  no  action  begun  In  six 
months. 

Banking  Law,  $  10,  providing  that  when 
creditors'  claim  against  a  bank  in  liquidation 
bas  been  filed  and  disallowed  by  the  superin- 
tendent of  banks,  and  notice  thereof  served  up- 
on claimant,  an.  action  thereon  must  be  brought 


by  petition  to  court  having  jurisdiction  of  the 
bank's  affairs  within  six  months  after  such 
service,  is  a  statute  of  limitation  operating 
upon  any  independent  action  by  the  daimant, 
but  under  Code  1907,  |  5863,  such  a  daim  is 
available  as  a  set-off.  unless  action  thereon  was 
barred  when  plaintiff's  cause  of  action  accrued, 
and  a  replication,  setting  up  the  statute  is  bad 
on  demurrer,  when  it  appears  from  the  com- 
plaint and  plea  that  tbe  bar  was  not  tbos  com- 
plete. 

3.  Pleading  «=38( 1 1)— Pleading  that  defendant 
became  owner  of  note  held  ooncluslon. 

In  an  action  on  a  note,  where  there  was  a 
plea  of  set-off,  an  allegation  that  defendant 
became  the  owner  of  his  own  note,  that  his 
daim  against  tbe  plaintiff's  bank  was  thereby 
settled  and  discharged,  held  a  condasion  of  the 
pleader. 

4.  Estoppel  «S9M  —  Jadgaent  «=»949(l>— 
Plea  of  estoppel  by  former  proceedings 
should  set  out  all  pleadings. 

A  replication  to  show  estoppel  by  pleadings 
and  judgment  in  another  suit  between  the  par- 
ties should  set  out  the  serial  pleadings  in  such 
case,  so  that  issues  therein  may  appear,  and 
their  relation  to  the  present  case  be  determined 
by  the  court,  and  the  mere  setting  out  of  de- 
fendant's rejoinder  to  plaintiff's  spedal  repli- 
cations is  insufficient,  where  the  substance  of 
antecedent  pleadings  was  omitted. 

5.  Pleading  <S=92I6(3)  —  Judgment  over  on 
cross-claim  could  not  be  had  against  statu- 
tory receiver. 

In  an  action  by  superfaitendent  of  banks  to 
recover  on  a  note  to  a  bank  in  liquidation,  a 
demurrer,  assailing  a  set-off  generally,  could 
not  reach  objection  that  the  daim  could  not 
result  in  judgment  over  against  snperintend- 
ent by  reason  of  Banking  Law,  §  10,  requiring 
daims  to  be  presented  in  court  having  jurisdic- 
tion of  bank. 

Appeal  from  Circuit  Court,  Coosa  Comity: 
E.  J.  OarrlBon,  Judge. 

Assumpsit  by  D.  F.  Green,  as  Superintend- 
ent of  Banks,  liquidating  the  Farmers'  &. 
Merchants'  Bank  of  Goodwater,  against  Z. 
D.  McCord.  Judgment  for  defendant,  and 
plalntur  appeals.    Affirmed. 

The  action  Is  upon  certain  pranlssorr 
notes,  executed  by  the  defendant,  and  pay- 
able on  demand  to  the  Farmers'  &  Merchants' 
Bank  of  Goodwater,  aggregating  with  inter- 
est and  attorney's  fees  something  more  than 
$1,^00.  The  action  was  filed  March  7,  1918, 
and  it  is  alleged  that  defendant  had  failed 
to  pay,  or  had  refused  to  pay,  a  note  on 
demand.  The  complaint  does  not  show  when 
said  bank  was  taken  over  for  liquidation  by 
the  superintendent  of  banks,  nor  does  It 
allege  the  fact  at  all.  On  June  22,  191S. 
tbe  defendant  filed  several  special  pleas,  plea 
2  being  as  follows: 

That  at  the  time  the  said  action  was  com- 
menced the  plaintiff  was  indebted  to  him  in  tbe^ 
sum  of  $4,500  by  note  made  by  the  Farmers'  & 
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Merchants'  Bank,  of  Ooodwater,  to  Fint  Na- 
tional Bank  of  Birmingham,  Ala.,  for  ^,000, 
dated  the  10th  day  of  December,  1917,  and 
payable  on  the  Ist  day  of  Febrnary,  191S, 
which  the  defendant  indorsed  as  secnrity  for 
the  Farmers'  &  Merchants'  Bank  at  the  time 
of  its  execution,  and  which  defendant  has  since 
paid,  and  of  which  said  note  the  defendant  is 
the  owner  at  the  time  said  action  was  com- 
menced, and  upon  which,  at  the  time  the  de- 
fendant became  the  owner  thereof,  there  was 
due  and  unpaid  a  balance  of  $4,500,  which  de- 
fendant hereby  offers  to  set  off  against  the 
demand  of  the  plaintiff,  and  h«  claims  judg- 
ment for  the  excess. 

Plea  8  was  identical  with  plea  2,  with  the 
exception  that  the  sum  of  $2,900,  instead  of 
$4,500,  was  the  amount  due  on  the  set-oft 
note. 

The  following  grounds  of  demurrer,  sub- 
stantially, were  Interposed  to  the  pleas:  First, 
because  the  pleas  do  not  show  that  the  de- 
fendant was  the  owner  of  said  claim,  at  the 
time  the  said  Farmers'  &  Merchants'  Bank 
was  placed  In  the  bands  of  the  state  super- 
intendent; second,  because  It  Is  not  shown 
that  said  claim  has  been  filed  or  presented 
to  the  superintendent  of  banks,  and  by  blm 
allowed,  as  required  by  section  10,  p.  60, 
Acts  1911 ;  third,  because  this  court  has  no 
Jurisdiction  to  render  a  Judgment  over 
against  the  plalntUI. 

The  demurrers  were  overruled,  and  on 
January  12,  1920,  plalntift  flies  special  repli- 
cations 2,  3,  and  4.  Replication  2  alleges 
that  the  said  bank  went  into  the  hands  of 
the  superintendent  of  bonks  on  January  24, 
1918,  who  proceeds  with  the  liquidation 
thereof,  and  defendant  flies  his  said  claim, 
now  presented  as  a  set-oft,  with  said  super- 
intendent, who  rejected  It  and  notified  de- 
fendant of  such  rejection,  and  defendant  did 
not  bring  any  action  on  the  dalm  within  six 
months  after  such  notice,  as  Is  required 
by  the  banking  laws,  wherefore  said  claim 
Is  barred  and  Is  invalid,  and  was  not  a  valid 
claim  at  the  commenoanent  of  this  salt 
Replication  8  alleges  that,  at  the  time  the 
defendant  Indorsed  the  said  note  to  the 
First  National  Bank  of  Birmingham  for  the 
said  $5,000,  the  said  Farmers'  &  Merchants' 
Bank  held  a  note  against  this  defendant  for 
the  sum  of  $5,000,  which  note,  together  with 
other  notes,  was  deposited  in  said  bank  as 
collateral  securities  so  Indorsed  by  the  de- 
fendant; that  when  the  defendant  paid  off 
said  note  to  the  First  National  Bank,  which 
he  had  Indorsed,  he  thereby  became  the  own- 
er of  the  said  $5,000  note  which  he  had  giv- 
en to  the  Farmers'  &  Merchants'  Bank  of 
Goodwater,  which  amount  of  said  note  was 
more  than  the  amount  paid  by  the  defend- 
ant to  the  First  National  B^nk  of  Birming- 
ham on  the  note  that  he  had  indorsed,  and 
hence  the  amount  palu  by  tue  defendant' was 
and  is  settled  and  discharged  by  the  amount 
due  by  the  defendant  on  said  $5/)00  note^ 
85SO.-48 


taken  up  by  blm  as  such  indorsement,  and 
the  defendant  has  no  valid  claim  for  the 
amount  so  paid  to  the  First  National  Bank 
of  Birmingham. 

Replication  4  alleges  that  on  December 
19,  1917,  defendant  executed  bis  note  for 
$5,000  to  said  Farmers'  &  Merchants'  Bank, 
and  on  May  20,  1918,  plalntifiTs  official  preS- 
ecessor  filed  suit  on  said  note,  to  which  de- 
fendant appeared  and  pleaded  as  a  rejoinder 
to  plaintiff's  replication  No.  2  certain  facts, 
which  it  is  alleged  show  an  estoppel  of  rec- 
ord to  now  use  as  a  set-off  the  matter  spe- 
cially pleaded  herein.  Demurrers  were  sus- 
tained to  these  replications,  whereupon  plain* 
tiff  took  nonsuit  and  appeals. 

George  A.  Sorrell,  of  Alexander  CSty,  for 
appellant. 

James  W.  Strotber,  of  DadevlUe,  and  John 
A.  Darden,  of  Goodwater,  for  appelleei 

SOMERVILLE,  J.  In  the  case  of  Gates 
V.  Smith,  176  Ala.  39,  57  South.  438,  It  was 
held  that  a  debtor  of  an  Insolvent  state  bank 
cannot  set  off  against  his  debt  a  claim  ac- 
quired by  him  subsequent  to  the  Initiation  of 
the  receivership.  Whether  that  doctrine 
would  be  applicable  to  a  case  where,  though 
the  debtor's  right  of  action  on  his  cross- 
claim  accrued  after  the  receivership  began. 
It  was  nevertheless  founded  upon  a  contrac- 
tual obligation  Imposing  a  contingent  liabil- 
ity, which  antedated  'the  receivership,  we 
need  not  now  determlna 

[1]  So  far  as  the  present  case  Is  con- 
cerned. In  the  absence  of  appropriate  allega- 
tion in  the  complaint  showing  that  the  Far- 
mers* &  Merchants'  Bank  has  been  taken 
over  by  the  superintendent  of  banks  for  the 
purpose  of  liquidation  under  the  statute,  and 
that  this  occurred  prior  to  the  accrual  of  de- ' 
fendanf  8  demand  In  set-off  as  shown  by  bis 
special  pleas  2  and  3,  there  Is  nothing  on  tbe 
face  of  the  pleadings  to  show  that  defend- 
ant's asserted  claim  Is  not  available  as  a 
set-off  against  the  note  sued  on.  The  de- 
murrers to  these  pleas  were  therefore  prop- 
erly overruled. 

[2}  In  section  10  of  the  Banking  Law  of 
Alabama  (Gen.  Acts  1911,  p.  63)  it  is  pro- 
vided that  when  a  creditor's  claim  against 
a  bank  in  liquidation  has  been  filed  vrltb 
the  superintendent  of  banks,  and  by  him  dis- 
allowed, ana  notice  therof  served  upon  the 
claimant,  "an  action  upon  a  claim  so  rejected 
must  be  brought  by  petition  to  the  court  hav- 
ing Jurisdiction  of  the  affairs  of  the  bank  by 
the  claimant  within  six  months  after  such 
service,  or  the  same  shall  be  barred."  This 
is  a  statute  of  limitation,  which  operates 
upon  any  Independent  action  by  the  claimant. 
But,  under  section  6863  of  tbe  Code,  such  a 
claim  is  available  as  a  set-off  unless  action 
thereon  was  barred  when  the  plaintiff's  cause 
of  action  accrued;  and  a  replication  setting 
up.  tbe  statute  Is  bad  on  demurrer  wben  It 


Digitized  by 


Google 


754 


86  SOUTHEBN  BEPOBTEB 


(AUl 


appears  from  the  complaint  and  plea  tbat 
the  bar  was  not  thus  complete.  Jeffries  t. 
Castleman,  75  Ala.  262 ;  Riley  v.  Stallworth, 
56  Ala.  481.  On  this  principle  the  demurrer 
to  replication  No.  2  was  properly  sustained. 

[3]  Without  discussing  In  detail  the  effect 
of  the  transactions  and  conditions  disclosed 
by  the  allegaticms  of  replication  Mo.  3,  it 
will  suffice  for  present  purposes  to  say  that 
they  do  not  show  as  a  matter  of  law  that  de- 
fondant's  claim,  based  upon  his  payment  of 
the  note  to  the  Birmingiiam  Bank  upon 
which  he  was  an  indorser,  was  canceled  and 
discharged  by  the  mere  fact  that  the  Bir- 
mingham Bank  held  his  own  not^  for  an 
equal  amount,  which  was  executed  by  him 
to  the  Farmers',  etc.,  Bank,  and  by  it  trans- 
ferred along  with  other  notes,  as  collateral 
security  for  the  note  paid  by  defendant.  The 
allegation  tbat  defendant  became  thereby  the 
owner  of  his  own  note,  and  that  his  claim 
against  the  E^rmers',  etc.,  Bank  was  there- 
by settled  and  discharged.  Is  a  mere  con- 
clusion of  the  pleader,  and  is  not  supported 
by  the  facts  shown.  This  replication  was 
therefore  subject  to  the  demurrer. 

[4]  Replication  No.  4  Is  insufficient  as  an 
attempt  to  show  an  estoppel  by  the  pleadings 
and  judgment  In  another  suit  between  these 
parties.  The  replication  should  set  out  all 
Of  the  serial  pleadings  in  that  case  in  order 
that  the  issues  therein  may  appear,  and  their 
relation  to  the  present  case  be  determined 
by  the  court  To  set  out  merely  the  defend- 
ant's rejoinder  "to  the  plaintiff's  special  rep- 
lication No.  2,  to  plea  A,"  is  obviously  not 
sufficient;  the  substance  of  the  antecedent 
pleadings  not  being  shown.  Each  of  the  rep- 
lications being  subject  to  demurrer,  the  as- 
signment of  error  in  this  behalf,  viz.  that 
"the  court  erred  In  sustaining  the  defend- 
ant's demurrer  to  the  plaintiff's  replications," 
must  be  orerruled. 

[t]  We  do  not  overlook  plaintUTs  conten- 
tion, presented  by  demurrer  to  the  pleas  of 
set-off,  that,  under  the  provision  in  section 
9  of  the  Banking  Iaws,  which  requires  an  ac- 
tion on  a  rejected  claim  to  be  brought  "by 
petition  to  the  court  having  jurisdiction  of 
the  affairs  of  the  bank,"  the  defendant  can- 
not have  a  judgment  over  against  the  super- 
intendent of  banks  in  the  action  here  prose- 
cuted by  him  as  a  statutory  receiver.  That 
demurrer  was,  however,  directed  to  the  plea 
of  set-off  generally,  whereas  it  should  have 
been  limited  to  Its  function  as  a  cross-claim 
for  a  judgmmt  over.  The  demurrer  was 
therefore  too  broad,  and  was  for  that  tech- 
nical reason  properly  overruled.  The  ques- 
tion of  defendant's  right  to  a  judgment  over 
against  the  plaintiff,  who  sues  in  a  represen- 
tative capacity,  is  therefore  not  before,  ns 
upon  Its  merits,  and  need  not  be  now  deter- 
mined. 

A  part  of  the  subject-matter  of  this  case 


is  Lavolved  also  In  another  case  between  the 
same  parties.  D.  F.  Green,  as  Superintend- 
ent, etc.,  v.  Z.  D.  McCord  (5  Dlv.  734)  85 
South.  750.  We  refer  to  that  case  here 
merely  for  the  purpose  of  saying  that  our 
rulings  in  the  two  cases  are  In  perfect  ac- 
cord, having  regard  for  differences  in  the 
pleadings. 

Finding  no  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  HcCLELLAN  and 
THOMAS,  JJ.,  concur. 


(KM  Ala.4M| 
MoCARTY  V.  FIRST  NAT.  BANK  OF  BIR- 
MINGHAM.   (6  Dlv.  980.) 

(Supreme  Court  of  Alabama.    May  13,  1920 
Rehearing  Denied  June  30,  1920.) 

1.  Banks  aa4  bankhig  «=9l48(l)  —  Baiki 
boHnd  to  know  signature  of  depositor*. 

A  bank  is  bound  to  know  the  signaturea  of 
its  depositors,  and  the  payment  of  a  forged 
check,  however  skillfolly  ezeoated,  cannot  be 
debited  against  a  depositor. 

2.  Banks  and  banking  «s>l48(3) — Dopotitsr 
must  examine  aoooust  and  vonohor*,  aa<  it 
liable  to  bank  for  iiOuries  oan*a4  by  oait- 
•lott  to  do  so. 

There  is  a  duty  on  a  depositor  in  a  bank  to 
examine  his  account  and  vouchers,  and  to  make 
known  to  the  bank  any  improper  charges  or 
voncbers  returned,  and  where  injury  results  to 
the  bank  from  the  failure  of  a  depositor  to  do 
bis  duty  in  this  respect,  the  law  holds  Ou  de- 
positor liable  for  such  injury. 

3.  Banks  and  banking  «=>I48(3)  —  Depositor 
not  liable  for  Injuries  resulting  to  bank  fren 
failure  to  call  for  passbook. 

A  depositor,  who  has  called  for  a  state- 
ment of  his  account  by  leaving  his  passbook 
with  the  bank,  where  it  is  balanced  by  the  bask, 
and  is  ready  fbr  delivery  to  the  depositor,  along 
with  the  canceled  checks  charged  by  the  bisk 
against  Us  accoont,  owes  the  bank  do  dntj 
to  call  for  the  book  and  the  checks  within  i 
reasonable  time,  and  he  is  not  in  the  same  posi- 
tion as  to  imputed  knowledge  of  forgeries,  and 
as  to  negligence  with  respect  to  their  dis- 
closure to  the  bank,  as  he  would  be  in  if  hr 
had  actually  received  the  checks  and  the  book 
from  the  bank. 

4.  Aooount  stated  «=»6(3)— No  account  atattd 
before  delivery  of  account. 

A  statement  of  account,  though  prepared 
and  ready  for  delivery,  does  not  become  a  stat- 
ed account,  with  legal  consequences,  until  it  it 
actually  placed  in  the  hands  of  the  party  to  be 
charged,  and  with  knowledge  of  its  pnrport  be 
has  acquiesced  in  its  correctness,  and  a  bal- 
anced bank  book  coold  not  become  a  stated 
account  until  after  its  receptioa  by  the  de- 
positor. 
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5.  Buk*  aad  banklsf  «=bI54(6)— Bardcn  of 
proof  01  bank  to  (how  repayment  of  deposit. 

Where  It  appears  In  an  action  between  a 
depositor  and  a  bank  that  depositor  made  a 
certain  deposit,  the  bnrden  was  upon  the  bank 
to  show  that  the  money  deposited  was  paid  out 
on  the  orders  of  the  depositor. 

6.  Banks  and  banking  <S=9i54(8)— Payment  of 
forged  check  suffleient  to  support  finding  that 
depositor  had  deposited  amount  paid  oat. 

The  payment  of  a  forged  check  by  a  bank 
might  of  itself  support  an  inference  that  the 
amount  so  paid  out  was  on  deposit  to  the  cred- 
it of  the  depositor,  in  an  action  by  the  deposi- 
tor to  recover  the  amount  of  the  forged  checks. 

Appeal  from  Clrcalt  Court,  Jefferson  Coun- 
ty;   Romaln  Boyd,  Judge. 

Action  by  W.  O.  McCarty  against  the  First 
National  Bank  of  Birmingham  in  assumpsit. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Beversed  and  remanded. 

The  plaintiff  sues  to  recover  $7,290  alleged 
to  be  due  him  from  the  bank  as  a  balance 
on  his  diecklng  accoimt  carried  with  the 
bank.  Tbe  bank  paid  out  the  amount  in 
question  npon  a  series  of  checks,  drawn  In 
the  na.me  of  the  plaintiff,  and  shown  to  have 
been  forgeries.  The  bank  denies  any  liabil- 
ity for  this  money,  on  the  ground  that  the 
plaintiff  was  gnUty  of  negligence  in  falling 
to  discover  and  report  other  forgeries  of  Ills 
checks  by  tbe  same  party  on  the  same  ac- 
count, doting  a  period  Just  preceding  the 
forgeries  in  question,  whereby  the  bank  was 
induced  to  pay  the  latter  series  later,  and 
prevent  it  from  having  prompt  recourse.  Tbe 
plaintiff,  a  business  man  of  Birmingham, 
became  a  depositor  of  the  defendant  bank 
in  January,  1915.  This  was  his  reserve  ac- 
count, as  to  which  his  deposits  and  with- 
drawals were  In  substantial  sums;  his  reg- 
ular daily  checking  account  being  kept  else- 
where. 

One  Carney,  whose  social  relations  with 
plaintlfTs  son  gave  him  access  to  plainHlTs 
office,  began  his  series  of  forgeries  against 
this  account  on  March  5,  1917,  drawing  one 
or  more  checks  each  month  down  to  Septem- 
ber, when  he  drew  September  Ist  a  check 
for  $800,  September  10th  a  check  for  $500, 
and  a  check  for  a  like  amount  on  September 
24th.  The  last  check  overdrew  the  account 
and  led  to  the  discovery  of  the  forgery.  The 
checks  were  all  made  payable  to  plaintiff's 
saa,  were  ostensibly  indorsed  by  him,  and 
were  presented  by  and  paid  to  Jim  Carney. 
The  checks  thus  drawn  and  paid  prior  to 
July,  1917,  aggregated  $2,400,  and  this  sum 
was  repaid  to  plaintiff  by  the  bank  In  Octo- 
ber. Plaintiff's  bank  book  was  balanced  and 
returned  to  him,  with  his  canceled  checks, 
cm  February  24, 1917.  He  kept  the  book  from 
then  until  July  3,  1917,  when  it  was  sent  to 
tbe  bank  to  be  balanced.  It  was  balanced 
and  ready  tee  delivery  to  the  plaintiff  along 


with  the  canceled  checks'  on  July  5th  fol- 
lowing, and  was  placed  near  the  bookkeeper's 
window,  along  with  other  similar  books,  to 
be  delivned  to  plaintiff  whenever  he  might 
call  for  it. 

Testimony  for  the  bank  tended  to  show 
that  plaintiff  did  not  call  for  the  book  until 
September  4th  following,  on  which  date  it 
was  in  fact  delivered  to  his  agent  on  call; 
but  plaintiff  placed  It  in  his  safe,  without 
examining  it  or  the  canceled  checks,  and 
plaintiff  bad  no  actual  knowledge  of  the 
forgeries  unttl  September  24tb,  the  date  of 
the  last  forged  check,  which  overdrew  his 
account  The  bank  also  had  no  knowledge 
of  the  forgeries  until  then  informed  by  the 
plaintiff. 

Robinson,  a  bookkeeper  at  the  bank,  testi- 
fied that  when  the  passbooks  were  written 
up,  with  statements  and  canceled  checks  in 
them,  they  are  placed  at  the  window  In  al- 
phabetical order.  Certain  business  houses 
and  firms  and  a  few  individuals  have  their 
accounts  balanced  every  SO  days  at  certain 
times  during  the  month.  '  The  lulance  of  the 
individual  accounts  were  only  balanced  when 
parties  left  their  books  and  called  for  them 
later.  The  bank  had  no  rule  to  require  the 
balancing  of  a  book  at  any  particular  time, 
but  here  was  a  request  to  have  them  balanced 
often  or  every  30  days.  The  bank  did  not 
require  that  rale  or  that  request  to  be  en- 
forced. It  is  a  fact  that  accounts  ran  for 
months  or  even  years,  without  being  balanced 
up. 

Barker,  another  bookkeeper,  testified  that 
the  custom  and  practice  at  that  bank  is  for 
tbe  customers  to  come  to  the  bank  and  get 
their  imssbooks  and  wrltten-up  accounts. 
The  bank  had  a  form  of  post  card  that  it  used 
to  mail  out,  saying  that  the  statement  had 
been  there  quite  a  while,  prepared  and  bal- 
anced, and  asking  the  customer  to  call  and  get 
It.  These  cards  were  not  sent  out  to  call  at- 
tention to  the  books  that  had  been  lying  there 
for  an  unreasonable  length  of  time.  These 
cards  were  used  in  cases  where  a  great  many 
checks  had  accumulated  and  were  in  the  way, 
and  the  bead  bookkeeper  would  write  them  a 
card,  just  to  get  them  out  of  the  way.  The 
bank  did  not  have  or  employ  any  rule  as  to 
how  long  passbooks  should  be  held  in  the 
passbook  window  after  they  were  written 
up.  That  was  entirely  at  the  pleasure  of 
tbe  customer.  There  was  no  obligation  on 
his  part  to  come  soon  or  late  for  the  books, 
and  the  bank  made  no  protest  if  the  customer 
did  not  come  promptly. 

Kitchens,  the  head  bookkeeper,  testified 
that  the  custom  at  the  bank  as  to  passbooks 
was  for  the  customer  to  call  for  the  passbook 
at  the  passbook  window.  There  was  no 
rale  requiring  the  books  to  be  balanced.  They 
left  their  books  at  any  time  they  wanted  to, 
and  "some  books  ran  a  year,  or  two  before 
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they  were  balanced,  and  I  hare  had  books  to 
come  In  that  had  not  been  balanced  for  eight 
or  ten  years."  A  customer  would  call  for 
his  book  at  any  time  that  he  came,  and  It 
was  the  bank's  duty  to  hold  It  until  the 
customer  or  some  authorized  person  came  for 
It.  It  Is  a  fact  that  a  great  many  passbooks 
were  left  there  for  months  at  a  time  after 
being  written  up.  The  bank  nerer  raised 
any  objection  to  those  customers,  and  If  any- 
thing came  up  that  way  they  were  willing  to 
correct  it  at  most  any  time.  The  bank  did 
not  take  advantage  of  the  book  b^ng  left 
there  for  any  considerable  length  of  time. 

The  yice  president  of  the  bank  testified  that 
the  bank  had  no  rule  requiring  the  writing 
up  of  any  book  at  any  particular  time,  nor 
did  it  seek  to  enforce  any  rule  about  asking 
for  passbooks  after  they  were  written  up 
and  ready  for  delivery  by  the  bank.  We 
could  not  coiupel  customers  to  come  and  get 
their  books.  The  bank  had  no  system  of 
delivery  of  bank  books  to  customers  by  mall 
or  messenger,  especially  In  the  city,  but  in 
some  cases  did  send  them  to  out  of  town 
customers. 

The  trial  judge  instructed  the  Jury  as 
follows: 

"While  it  is  the  duty  of  the  bank  to  know  the 
signatures  of  its  cnstomers  and  depositors,  the 
depositors  also  owe  the  bank  certain  datles  by 
way  of  protecting  the  bank,  and  one  of  these 
duties  *  *  *  is,  when  its  passbooks  or 
checks  are  given  him,  to  examine  them,  and  if 
he  finds  any  errors  there,  or  forged  checks,  to 
notify  the  bank  at  a  reasonable  time." 

To  this  be  added: 

"And  I  charge  yon  that  he  also  owes  the 
further  duty,  and  that  is,  that  If  he  leaves  his 
bank  book  to  be  balanced  and  statements  ren- 
dered, it  is  his  duty  to  call  for  his  bank  book 
and  statement  and  canceled  checks  within  a 
reasonable  time  thereafter;  •  •  •  and  if 
the  plaintiff  in  this  case  failed  to  call  there  in 
a  reasonable  time  and  without  good  excuse  to 
get  the  book,  that  would  be  a  good  defense  to 
the  extent  that  the  defendant  suffered  dam- 
age after  the  expiration  of  a  reasonable  time." 

Plalntifl  had  a  Judgment  for  $550,  appar- 
ently for  the  amount  of  the  check  of  Septem- 
ber lOtb. 

Allen  &  Flsk,  of  Birmingham,  for  appellant 
Cabanlss  &  Cabaniss,  of  Birmingham,  for 
appellee. 

SOMERVILLB,  J.  [1,J]  In  the  case  of 
First  National  Bank  v.  Allen,  100  Ala.  476, 
14  South.  335,  27  L.  B.  A.  426,  46  Am.  St 
Rep.  80,  It  was  said: 

"The  correct  principles  by  which  the  respec- 
tive liabilities  of  the  bank  and  depositor  are 
determined  are  these:  The  bank  is  bound  to 
know  the  signature  of  its  depositors,  and  the 
payment  of  a  forged  check,  however  skillfully 
executed,  cannot  be  debited  against  the  de- 
positor. From  the  relations  the  depositor  and 
the  bank  bear  towards  each  other,  there  ia  a 


'  duty  also  npon  the  depositor  to  examine  his 
accounts  and  vouchers,  and  to  make  known 
to  the  bank  any  improper  vouchers  or  charges 
returned,  and  where  injury  results  to  the  bank 
from  the  failure  of  the  depositor  to  do  his  daty 
in  this  respect,'  the  law  holds  the  depositor 
liable  for  such  injury,  the  result  of  the  de- 
positor's omission." 

Thia  statement  of  the  law  is  unquestion- 
ably based  upon  sound  reason,  and  is  sup- 
ported by  practically  all  the  anthorittes, 
which  are  collected  in  7  Corp.  Jur.  687,  {  415, 
and  notes.  The  most  recent  case  In  point 
is  that  of .  Hammerschlag  Mfg.  Co.  v.  Imp.  & 
Trad.  Nat  Bank,  262  Fed.  266  (TT.  S.  Cir.  Ct. 
of  Appeals),  wherein  the  leading  cases  are 
reviewed  at  some  length.  A  comprebensjye 
and  valuable  discussion  will  be  found  also 
in  National  Dredging  Co.  v.  Farmers'  Bank, 
6  PennewUl  (Del.)  580,  69  Atl.  607,  18  L.  B 
A.  (N.  S.)  593,  130  Am.  St  Bep.  158.  and 
many  cases  are  collected  in  the  note  to  Brown 
T.  Bank  (Va.)  17  Ann.  Oaa;  122. 

In  all  of  the  r^wrted  cases,  this  duty  of 
diligence  was  Imposed  upon  the  depositor  by 
reason  of  the  fact  that  his  passbook  and 
canceled  checks  had  actually  been  returned 
to  him,  so  that  notice  of  the  forgeries  was 
placed  in  his  possession,  and  knowledge  of 
them  thereby  made  Inunediately  accessible. 
The  rationale  of  the  rule  is  that,  having  been 
fnmished  with  the  means  of  knowledge,  it 
is  the  depositor's  duty  to  know;  fuid,  know- 
ing, be  is  under  the  further  duty  of  Inform- 
ing the  bank  of  whatever  he  finds  to  be 
wrong. 

[S]  It  Is  the  contention  of  the  defendant 
bank  in  the  instant  case,  and  the  jury  were 
80  Instructed  by  the  trial  Judge,  that  when  a 
depositor  has  called  for  a  statement  of  his 
account,  by  leaving  his  passbook  with  the 
bank,  and  It  is  balanced  by  the  bank,  and  Is 
ready  for  delivery  to  the  depositor,  along 
with  the  canceled  ctaecks  charged  by  the 
bank  against  his  account.  It  then  becmnes  the 
duty  of  the  depositor  to  call  for  the  book 
and  the  checks  within  a-  reasonable  time, 
falling  In  which  he  is  In  the  same  position 
as  to  imputed  knowledge  of  forgeries,  and  as 
to  negligence  with  resjject  to  their  disclo- 
sure to  the  bank,  as  he  would  be  In  If  he 
had  actually  received  the  book  and  the  checks 
from  the  bank.  The  contention  of  the  bank 
is.  In  short,  that  when  the  book  and  checks 
were  thus  prepared,  pursuant  to  the  deposi- 
tor's request,  and  placed  at  the  bookkeeper's 
window,  where  the  depositor  conld  get  them 
upon  demand,  this  was  In  law  a  constmc- 
tlve  delivery  to  the  depositor,  with  the  same 
consequences  In  every  respect  as  would  have 
accompanied  an  actual  delivery. 

No  case  in  point,  for  or  against  this  prop- 
osition, has  been  cited  by  counsel,  and.  In 
view  of  our  own  unrewarded  search  tor  au- 
thority, we  are  Inclined  to  accept  the  state- 
ment, made  by  counsel  for  appellant  that 
this  case  Is  one  of  first  Impression,  at  least 
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In  American  courts.  It  la  dear  that  a  de- 
positor Is  not  required  to  anticipate  errors 
or  irregularities  In  bis  account,  and  partic- 
ularly' the  payment  by  the  bank  of  forged 
checks ;  and  hence  the  law  imposes  upon  him 
no  dut7  to  Initiate  an  inquiry  with  respect 
to  such  matters,  and,  in  the  absence  of  an 
agreement,  express  or  implied,  between  him 
and  the  bank,  he  Is  not  bound  to  ask  for  a 
statement  of  his  account  at  any  time,  but 
may  rely  upon  the  bauk's  observance  of  all 
of  Its  obligations  in  the  premises.  There  was 
no  such  agreement  here,  and  the  question  is 
whether  merely  leaving  his  passbook  to  be 
balanced  by  the  bank  Imposed  upon  plalntltf 
the  duty  of  calling  for  the  bode,  and  the 
canceled  checks  customarily  returned  there- 
with,  in  a  reasonable  time,  or,  indeed,  at 
any  time,  under  the  penalty  of  releasing  the 
bank  from  liability  for  the  repetition  of 
errors  already  committed. 

[4]  We  are  satisfied  that  the  law,  operat- 
ing upon  the  mere  relation  of  the  parties. 
Imposed  no  such  duty  upon  the  depositor, 
and,  so  far  as  we  are  advised,  no  court  has 
ever  so  held.  A  statement  of  account,  though 
prepared  and  ready  for  delivery,  does  not  be« 
come  a  stated  account,  with  legal  conse- 
quences, until  it  is  actually  placed  in  the 
hands  of  the  party  to  be  charged,  and,  with 
knowledge  at  its  purport,  he  has  acquiesced 
In  its  correctness.  Comer  v.  Way,  107  Ala, 
300, 19  South.  966,  54  Am.  St.  Rep.  93 ;  1  C!orp. 
Jur.  679,  I  250.  Manifestly  the  balanced 
passbook  could  not  have  become  a  stated 
account  until  after  its  reception  by  plaintiff 
on  September  4,  1914.  The  theory  upon 
which  a  depositor  Is  required  to  examine  his 
balanced  passbook  and  his  canceled  checks 
within  a  reasonable  time  and  with  due  care 
after  they  are  returned  to  him  by  the  bank, 
and  to  rq)ort  errors  and  irregularities,  if 
any  there  be,  with  reasonable  promptness  to 
the  bank,  is  that,  if  he  fails  to  do  so,  the 
bank  may  rightly  presume  that  previous 
payments  of  Checks  were  properly  made  up- 
on the  authority  of  the  depositor,  and  that 
they  have  his  sanction  and  approval,  and 
that,  so  presuming,  the  bank  may  be  natural- 
ly induced  to  make  similar  payment  pf  sim- 
ilarly forged  or  unauthorized  checks  in  the 
future.  But  where  the  passbo<A  and  checks 
have  not  been  actually  returned  to  the  de- 
positor, and  remain  in  the  custody  of  the 
bank,  the  reason  of  the  rule  entirely  fails, 
since  there  can  be  no  presumption  that  the 
depositor  has  acquiesced  in  or  approved  an 
act  or  a  course  of  dealing  of  which  he  has  no 
actual  notice  or  knowledge,  and  the  bank 
cannot  Justly  claim  to  have  been  misled  by 
the  conduct  of  the  depositor. 

The  testimony  of  the  officers  of  the  bank 
shows  that  the  bank  liad  no  system  for  the 
delivery  of  I>alanced  passbooks  to  its  local 
customers,  other  than  at  the  bookkeeper's 
window,  upon  the  customer's  call  in  person 
or  by  agent.  But  it  shows,  also,  that  the 
bank  had  no  rule,  and  never  sought  to  en- 


force  any,  that  its  customers  should  call  for 
their  balanced  passbo<&s  and  canceled  checks 
at  any  time,  except  as  their  convenience  or 
fancy  might  suggest.  So,  very  clearly,  the 
plalntlft  was  under  no  contractual  duty,  ex- 
press or  Implied,  or  prescribed  by  any  reg- 
ular and  well-known  custom,  to  call  for  his 
book  and  vouchers  at  any  particular  time,  or 
within  any  period  of  time  that  might  be  des- 
ignated as  reasonable,  even  If  it  were  con- 
ceded that  his  breach  of  such  an  agreement 
could  be  visited  with  the  ccmsequences  here 
Insisted  upon  by  the  bank. 

Ko  doubt  the  bank  discharged  its  duty 
to  the  plaintifC  by  balancing  his  passbook,  and 
having  it  and  the  vouchers  ready  for  de- 
livery at  the  window  when  called  for.  So 
far  as  the  plaintiff's  right  to  have  a  state- 
ment of  account  is  concerned,  that  was  in 
accordance  with  the  prevailing  custom,  and 
if  he  failed  to  call  for  his  book  he  could  not 
complain  of  the  failure  of  the  bank  to  render 
him  a  statement  But  that  is  not  the  ques- 
tion with  which  we  have  to  do;  and  if  the 
bank,  for  its  own  protection,  desired  to  charge 
him  with  knowledge  of  its  dealings  with  his 
account,  and  to  Iiave  his  assurance,  express 
or  implied,  that  those  dealings  were  author- 
ized, and  might  be  safely  repeated  in  the 
future,  it  could  and  should  have  rendered 
the  statement  by  actual  delivery  <rf  the  book 
and  vouchers  to  the  plalnttS. 

We  are  not  insensible  to  the  reasons  so 
ably  and  persuasively  presented  by  counsel 
for  the  bank  In  support  of  the  contrary  view ; 
but,  upon  a  very  careful  consideration  of  the 
question,  we  hold  to  our  conclusion,  as  above 
set  forth,  as  the  sounder  and  better  rule.  It 
results  that  the  trial  court  erred  in  the  in- 
struction given  to  the  Jury  in  this  regard. 

[6,  6]  It  is  suggested  by  couns^  for  the 
bank  that  the  evidence  fails  to  show  that 
the  bank  was  indebted  to  the  plaintUT  in  any 
amount  at  the  time  this  suit  was  brought, 
and  that,  not  being  entitled  to  recover  in 
any  event,  the  errors  assigned  were  harmless. 
This  suggestion  Is  without  merit,  since  it  ap- 
pears that  the  plaintiff's  balance  on  Feb- 
ruary 24,  1917,  was  (6,808.20,  and  that  he 
afterwards  deposited  bvlw^  amouotldg  to 
$1,500.  If  aU  of  this  was  r^aid  to  plaintiff, 
or  paid  out  on  his  order,  which  does  not 
appear,  the  burden  was,  of  course,  upon  the 
bank  to  shpw  it.  Moreover,  the  payment  of 
the  forged  checks  by  the  bank  may  of  Itself 
support  the  inference  that  the  amounts  so 
paid  out  were  on  deposit  to  the  credit  of  the 
plaintiff. 

It  is  unnecessary  to  consider  other  ques- 
tions that  have  been  argued,  since  they  prob- 
ably win  not  be  presented  again.  For  the 
error  pointed  out,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  another 
trial. 

Reversed   and  remanded. 

ANDERSON,  C.  J.,  and  McGLBLLAN  and 
THOMAS,  JJ.,  concur. 
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SMITH  SONS  LUMBER  CO.  v.  STEINER, 
CRUM  &  WEIL  et  al.     (3  DIv.  435.) 

(Supreme  Court  of  Alabama.     April  22,  1920. 
On  Behearinc,  June  2,  1020.) 

t.  Jadgment  «=>707— Not  re*  Jadioata  as  to 
persons  not  parties  or  privies. 
A  judgment  is  not  res  judicata  in  an  action 
between  one  of  the  parties  and  bis  attorneys 
regarding  compensation  of  the  attorneys,  the 
attorneys  not  being  parties  or  prlries  to  the 
former  suit. 

2.  Contracts  «s»l47(3)— To  bo  oonstraed  as 
whols. 

A  contract  is  to  be  construed  as  a  whole, 
and  the  intention  of  the  parties  is  to  be  gather- 
ed from  the  four  comers  thereof,  giving  to  the 
language  used  its  natural  and  ordinary  mean- 
ing. 

3.  Contrasts  «=3l54 — Assumed  that  partlea  en- 
gaged upon  rational  consideration. 

Contracting  parties  usually  engage  upon  ra- 
tional considerations  and  to  reasonable  effects 
and  ends,  and,  when  the  courts  find  it  neces- 
sary to  construe  instruments  of  obligation,  it 
is  ever  proper  and  often  essential  for  them  to 
assume,  at  least  prima  fade,  that  the  unrea- 
sonable and  irrational  was  not  the  contractual 
intent. 

4.  Attorney  and  client  «=>  1 44— Contract  as  to 
compensation  construed  so  a*  aot  to  Mnd 
client  by  Judgment  as  to  valiie  of  property. 

A  contract  between  client  and  attorney, 
whereby  attorney  was  to  receive  15  per  cent, 
of  the  purchase  price  of  bonds,  if  client  re- 
scinded sale  and  recovered  sudi  amonnt,  or 
15  per  cent,  of  such  amount  if  the  dient  should 
elect  to  retain  the  bonds  and  recover  the  dif- 
ference between  the  price  and  the  actual  value 
of  the  bonds,  heUL,  no  agreement  that  the 
client  should  be  bound  by  a  judgment  in  his 
favor  for  what  was  determined  by  the  court 
and  jury  to  be  the  difference  in  value,  and  the 
client,  although  accepting  the  judgment,  had  a 
right  to  another  trial  on  the  question  whether 
or  not  the  recovery  was  In  fact  the  true  differ- 
ence between  the  price  and  the  value  of  the 
bonds. 

5.  Contraota  «s»i43— No  construction  unless 
ambiguous; 

When  a  contract  is  plain  and  unambigu- 
ous, there  is  no  room  for  construction. 

6.  Estoppel  «a»92( I)— Client  not  estopped  in 
action  against  attoraoy  oonoerniag  compensa- 
tion by  accepting  Judgment  la  action  tried 
by  attorney. 

Where  client  agreed  to  pay  attorney  16 
per  cent,  of  purchase  price  of  bonds,  if  the  at- 
torney should  recover  the  difference  between 
the  actual  value  of  the  bonds  and  the  purchase 
price,'  and  judgment  was  obtained  for  a  cer- 
tain amount,  the  dient  was  not  estopped  to 
deny  that  the  recovery  was  the  true  difference 
between  the  purchase  price  and  the  real  value 
of  the  bond  by  reason  of  accepting  the  judg- 
ment;   there  being  nothing  to  show  that  the 


attorney  acted  to  his  prejudice  on  aoeoont  of 
such  acceptance. 

McGlellan,  J.,  and  Anderson,  C.  J.,  and 
Thomas,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Wm.  U  BiCartln,  Judge. 

Action  by  the  Smith  Sons  Immber  Compa- 
ny against  the  individuals  composing  the  Arm 
of  Stelner,  Cram  &  Weil  and  Thomas  M.  Ste- 
vens on  the  common  counts  and  on  special 
contract.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

The  complaint  upon  which  appellant  sued 
appellees  contained  ttiree  counts,  the  flrst  two 
of  which  were  common  counts,  and  the  third 
count  as  follows: 

"The  plaintiff  claims  of  the  defendants  the 
other  and  farther  sum  of  M>496  with  interest, 
damages  for  the  breach  of  an  agreement,  en- 
tered into  by  them  on,  to  wit,  the  26th  day 
of  December,  1008,  with  John  J.  Kyser,  B. 
V.  Smith,  and  F.  H.  Smitlt,  for  and  as  the  act 
of  the  said  plaintiff,  which  agreement  was  aa 
follows: 

"  'Birmingham,  Ala.,  Dec  26.  t90& 

"  "To  Messrs.  Stevens  &  Lyons  and  Steiner, 
Crum  &  Weil:  We,  the  undersigned,  John  J. 
Kyser,  E.  V.  Smith  and  F.  H.  Smith,  do  here- 
by employ  you  to  represent  us  as  attorneys  in 
the  transaction  relating  to  the  stocks  and  bonds 
of  the  Norfolk  &  Southern  Railway  Company, 
which  came  into  our  possession  in  the  salo 
of  our  interests  in  the  Smith  Sons  liomber 
Company,  and  we  hereby  authorize  you,  joint- 
ly and  severally,  to  institnte  all  such  negotia- 
tiona  or  suit  at  law  or  in  equity  as  you  may 
deem  proper  against  the  purchasers  of  our 
interests  in  such  corporation  and  Richard  TiUia, 
or  any,  or  either  of  them,  and  against  any 
other  person  or  party  interested  therein  as 
you  may  deem  proper,  looking  to  a  partial 
rescission  of  said  transaction  or  to  a  recovery 
of  damages  for  us  on  account  of  fraud  which 
we  claim  to  have  been  practiced  upon  us  re- 
lating to  the  value  of  the  said  bonds;  and  for 
your  services  In  the  premises,  we  promise  to 
agree  to  pay  yon  an  absolute  fee  of  three 
thousand  five  hundred  dollars  ($3,500.00)  and 
in  the  event  of  a  recovery  or  a  determination 
or  termination  favorable  to  ns,  that  is  to  say, 
if  we  shsll  recover  either  the  amount  allowed 
by  us  in  said  transaction  as  ,the  value  of  the 
said  bonds  and  stock  received  therewith,  via;., 
$53,300,  or  if  we  shall  recover  the  difference 
between  that  snm  and  the  actual  value  of  said 
bonds  at  the  time  of  said  transaction,  retain- 
ing the  bonds,  we  promise  and  agree  to  pay 
yon  an  amonnt  equal  to  fifteen  per  cent.  (15%) 
upon  the  full  sum  of  fifty  three  thousand  three 
hundred  ($53,300.00)  dollars,  less  the  said 
sum  of  $3,500.(X)  and  in  addition  thereto  'we 
are,  of  course,  to  pay  all  court  costs  and  also 
such  reasonable  expenses  as  may  be  incurred 
by  you  in  the  premises. 

"'Stehier,    Crum    A   Weil   and    Stevens    * 
Lyon,  our  attorneys,  to  fight  this  case  in  all 
tiie  court,  if  necessary  to  win. 
"  'No  settlement  by  way  of  compromise  is  to 
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be  made  nnlen  by  mntnal  agreement  between 
yoa  and  na.  It  ia  also  agreed  that  the  snm 
of  one  thouaand  ((1,000.00)  dollars  of  the  said 
sum  of  three  thousand  five  hundred  ($3,500.00) 
dollars  is  to  be  paid  upon  the  institution  of  pro- 
ceedings or  when  called  for  by  you  and  the 
balance  upon  the  termination  of  said  proceed- 
ings. The  expenses  are  to  be  paid  from  time 
to  time  as  incurred  and  when  called  for. 

"This  agreement  is  executed  in  duplicate. 
'"[Signed]    B.  V.  Smith. 
"  'F.  K.  Smith. 
"  'John  J.  Kyser,' 

"Plaintiff  avers  the  following  breach  of  the 
above  agreement,  vis.: 

"In  pursuance  to  said'  agreement,  the  de- 
fendants proceeded  with  the  suit  therein  men- 
tioned, and  recovered  for  the  plaintiff  the  sum 
of  $22,600,  which  sum,  plaintiff  avers,  is  not 
equal  to  the  difference  between  the  sum  al- 
lowed in  the  trade  for  the  said  bonds,  mention- 
ed in  said  agreement,  viz.,  $53300,  and  the 
actual  value  of  said  bonds  at  the  time  of  said 
transaction  between  Tillis  and  plaintiff,  nor 
is  such  amount  equal  to  such  amount  allowed 
in  such  transaction  to  the  value  of  such  stock 
and  bonds.  Neverthdess,  said  defendants  re- 
tained as  a  fee  for  their  services  an  amoont 
equal  to  10  per  cent,  of  the  sum  of  $53,300, 
vie,  $7,996,  when  they  wera,  in  fact,  entitled 
to  only  the  said  sum  of  $3,600.  Wherefore,  this 
suit. 

"Said  E.  v.  Smith,  F.  H.  Smith,  and  John 
Kyser,  owned  all  the  stock  of  the  plaintiff, 
and  said  contract  was  made  for  and  on  behalf 
of  said  Smith  Sons  Lumber  Company,  and 
the  demand  here  sued  on  is  the  property  of  said 
Smith  Sons  lAunber  Oompony." 

In  addition  to  the  general  IsEfne,  defend- 
ants filed  the  following  special  plea:^ 

"(3)  That  after  making  the  agreement  in 
said  count  set  out,  the  defendants  instituted  for 
and  in  the  name  of  the  plaintiff  the  suit  in 
said  count  mentioned,  in  the  dty  court  of  Mont- 
gomery, against  the  said  Bicbard  TOlis,  seek- 
ing to  recover,  by  reason  of  alleged  fraud  and 
deceit  on  the  part  of  said  TUlis,  the  difference 
between  the  amount  paid  to  him  by  the  plain- 
tiff for  the  said  stocks  and  bonds,  and  their 
actual  value  at  the  time  they  were  acquired 
by  the  plaintiff,  plaintiff  having  elected  to 
retain  the  said  stocks  and  bonds;  that,  upon 
the  trial  of  said  cause,  the  evidence  introduced 
by  the  respective  parties  before  the  jury  as  to 
the  value  of  said  bonds  was  varying  and  con- 
flicting, and  all  the  evidence  showed  without 
conflict  that  said  stock  was  wortlUess;  that 
the  said  cause,  and  the  question  as  to  the 
difference  between  the  amount  paid  for  said 
stocks  and  bonds,  and  their  real  value  at  the 
time  they  were  acquired  by  plaintiff,  were  sub' 
mltted  to  the  jury  trying  said  cause  under 
appropriate  instructions  from  the  trial  Judge 
as  foUows,  to  wit:  *(1)  If  you  are  reasonably 
satisfied  from  the  evidence  that  the  plaintiff 
ia  entitled  to  recover  in '  this  case,  then  I 
charge  you  that  the  measure  of  the  plaintiff's 
damage,  and  the  amount  for  which  your  ver- 
dict should  be,  ^is  the  difference  between  the 
bonds  at  a  valuation  of  96  cents  on  the  dollar, 
and  the  preferred  stock  at  a  valuation  of  80 
cents  on  the  dollar,  and  the  $660  which  was 


V.  stehteb,  crum  a  wxnh 

So.) 


759 


paid  by  plaintiff  to  defendant  as  interest,  mak- 
ing a  total  of  $64,350,  less  what  those  stocks 
and  bonds  were  actually  worth  at  that  time, 
with  interest  on  such  difference  from  the  date 
of  the  trade,  which  was  July  29,  1908,  up  to 
the  present  time.  Given,  Gunter,  Judge.'  And 
upon  consideration  thereof  by  said  jury,  they 
returned  a  verdict  for  the  plaintiff  against 
the  said  Tillis,  and  assessed  the  plaintiff's  dam- 
ages at  the  said  sum  of  $22,500,  and  for  which 
said  sum  final  judgment  was  entered  In  the 
said  city  court,  and  said  aum  was  subsequently 
I»aid;  wherefore,  defendants  say  that  in  said 
proceeding  it  was  judicially  and  conclusively 
determined  that  the  said  sum  of  ^2,500  was 
the  difference  between  the  sum  allowed  by  the 
plaintiff  in  its  trade  for  said  stocks  and  bonds 
and  their  actual  value  at  the  time  of  said 
transaction,  and  that,  under  the  provisions  of 
said  contract,  defendants  were  authorized  and 
entitled  to  retain  the  said  sum  of  $7,996. 

"And  defendanta  aver  that  the  recoveries 
sought  in  the  first  and  second  counts  of  the 
complaint  are  sought  under  the  facts  in  said 
third  count  alleged,  to  which  reference  is  here 
made,  and  not  otherwise." 

Numerous  grounds  ot  demurrer  are  assign- 
ed to  said  plea;  among  others,  that  it  at- 
tempts to  set  up  an  estoppel  against  plain- 
tiff by  judgment  and  It  affirmatively  appears 
that  the  defendants  In  this  cause  were  not 
parties  or  privies  to  the  suit  in  which  the 
Judgment  was  entered;  that  It  further  ap- 
pears the  question  of  the  value  of  said  bonds 
was  not  Judicially  and  conclusively  determin- 
ed as  to  the  plaintiff  in  so  far  as  the  present 
cause  of  action  Is  concerned ;  that  the  ques- 
tion of  the  value  of  said  bonds  at  the  time  of 
their  acquisition  by  plaintiff  is  not  res  adjudl- 
cata ;  and  upon  the  further  groimfl  fliat  the 
plea  fails  to  aver  that  defendants  have  been 
led  by  plaintiffs  to  perform  any  act  or  do  any- 
thing to  their  prejudice.  The  demurrers 
were  overruled. 

Replications  were  filed  to  said  plea  (3)  by 
plaintiff,  to  -which  demurrers  were  sustain- 
ed; and,  on  account  of  the  adverse  rulings 
of  the  court  as  to  the  pleadings  in  the  cause, 
plaintiff  took  a  nonsuit  for  a  review  of  tbe 
foregoing  rulings. 

Weatherly,  Deedmeyer  &  Blrdi  and  O.  C. 
Nesmith,  all  of  Birmingham,  for  appellant 

Steiner,  Crum  &  Well,  of  Montgomery,  and 
T.  M.  Stevens,  of  Mobile,  for  appellees. 

GARDNER,  J.  This  litigation  arises  out 
of  a  disagreement  between  client  and  counsel 
concerning  compensation  for  services  render- 
ed by  the  defendants  as  attorneys  for  the 
plaintiff  In  the  suit  which  reached  this  court 
styled  Tillis  v.  Smith  Sons  Lumber  Co.,  188 
Ala.  122,  65  South.  1016.  The  contentions  of 
the  respective  parties  to  the  cause  are  suffi- 
ciently disclosed  by  reference  to  count  8  and 
the  special  plea  wbldi  appear  in  the  state- 
ment of  the  case. 

The  contract  ct  employment  was  In  wrU>- 
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Ing.  It  provided  for  the  payment  of  $3,600 
•8  an  absolute  fee  regardless  of  results.  It 
further  appears  that  the  amount  allowed  by 
the  plaintiff  In  the  transaction  In  which  it 
acquired  the  stoclcs  and  bonds  mentioned  in 
the  pleading  was  the  sum  of  $53,300;  and 
the  contract  of  employment  provided  for  ad- 
ditional compensation  of  16  per  cent  upon  this 
amount  should  that  be  the  recovery  had,  or, 
in  the  alternative,  that  if  the  plaintiff  should 
retain  the  bonds  and  there  should  be  a  recov- 
ery for  the  difference  between  the  above  sum 
and  the  actual  value  of  said  bonds  at  the 
time  of  their  acquisition,  then  plaintiff  agreed 
to  pay  an  additional  compensation  of  an 
amount  equal  to  15  per  cent  of  the  full  sum 
of  $63,300,  less  the  sum  of  $3,600  previously 
paid  as  an  absolute  fee. 

The  result  of  the  suit  was  a  Judgment  in 
favor  of  the  plaintiff  for  $22,500,  and  it  is 
the  contention  of  the  defendants,  as  set  up  in 
the  special  plea,  that  such  Judgment  is  con- 
clusive against  the  plaintiff  in  this  action  to 
the  effect  that  the  amount  of  recovery  rep- 
resented the  difference  between  the  sum  of 
$63,300  and  the  actual  value  of  the  bonds  at 
the  time  of  their  acquisition. 

[1]  If  we  are  to  look  to  the  charge  of  the 
court  for  the  Issues  which  were  determined 
in  the  trial  of  that  cause  as  set  up  In  said 
plea,  it  would  appear  that  other  elements  en- 
tered into  the  consideration  in  the  determina- 
tion as  to  the  value  of  the  stocks  and  bonds ; 
but,  aside  from  this,  the  Judgment  recovered 
in  that  cause  cannot  be  held  as  res  adjudi- 
cata  in  tliis  for  the  reason  tliat  the  defend- 
ants here  were  not  parties  or  privies  to  that 
suit  The  following  of  our  cases  are  conclu- 
sive to  this  effect :  Fid.  &  I>ep.  Co.  v.  Rob- 
wtson,  136  Ala.  370,  34  South.  033 ;  Holland 
V.  Fairbanks-Morse  &  Co.,  166  Ala.  198,  61 
Sonth.  931;  Jones  v.  Adler,  183  Ala.  435,  62 
South.  T77. 

The  defendants  do  not  controvert  the  cor- 
rectness of  the  holdings  of  the  above  cases, 
but  insist  that  they  are  not  applicable  to  the 
instant  case.  Their  argument  is  that  the  de- 
fense set  up  in  plea  3  is  not  a  plea  of  res  ad- 
Judicata  or  estoppd,  but  is  predicated  upon 
the  proposition  that,  by  the  terms  of  the  con- 
tract of  employment  itself,  the  resuH  of  the 
litigation  between  the  plaintiff  and  TiUis  nec- 
essarily and  conclusively  fixes  the  basis  of 
plaintiff's  liability  to  the  defendants;  and 
that  the  agreement  was  made  with  reference 
to  the  result  of  that  case  as  much  so  as  if  it 
had  been  written  into  the  agreement  itself. 
It  is  tbns  seen  that  while  it  is  conceded 
nnder  the  foregoing  authorities  the  plea  is 
not  properly  one  of  res  adjudicata,  yet  the  ef- 
fect and  final  result  thereof  is  the  same,  for 
the  plea  is  to  the  effect  that  plaintiff  is  con- 
clusively bound  by  the  Judgment  rendered. 

Reduced  to  its  last  analysis,  the  insistence 
of  the  defendant  turns  upon  the  construction 
to-  be  given  the  words  "recover  the  differ- 


ence" used  in  said  contract,  and  stated  in 
brief  in  the  following  language,  "that  tlie 
contract,  in  legal  effect  and  meaning,  is  the 
same  as  if  there  had  been  inserted,  immedi- 
ately after  the  words  "recover  the  difference,' 
the  words  'as  determined  in  the  litigation  to 
be  brought  for  that  purpose,'  "  and  that  there- 
fore the  Judgment  in  the  former  suit  is  con- 
clusive here  because  the  plaintiff  liad  so 
agreed. 

[2,  3]  The  contract  is  to  be  construed  as  a 
whole,  and  we  are  to  gather  the  intention  of 
the  parties  from  the  four  comers  of  the  in- 
strument, giving  to  the  language  used  its  nat- 
oral  and  ordinary  meaning.  3  Michie,  Dig. 
334.  The  contract  shows  upon  its  face  that 
the  valuation  of  the  stocks  and  bonds  here  in 
question  was  fixed  at  $63,300  when  acquired 
by  the  plaintiff,  and  for  the  recovery  of  this 
sum  which  would  reimburse  them,  or  a  re- 
covery of  the  difference  between  this  sum 
and  the  value  of  the  bonds  at  the  time  it  ac- 
quired the  same.  It  was  willing  to  pay  addi- 
tional compensation.  While  it  is  doubtless 
true  that  the  litigation  was  anticipated,  yet 
there  is  nothing  in  the  instrument  to  disclose 
an  Intmtion  on  the  part  of  the  plaintiff  to  be 
conclusively  bound,  so  far  as  this  contract  of 
employment  was  concerned,  by  the  result  of 
that  litigation,  as  irrevocably  fixing  the 
amount  as  would  determine  the  question  of 
additional  compensation.  It  may  be  readily 
seen  that  by  such  construction  of  the  agree- 
ment of  employment  the  recovery  may  have 
been  such  an  amount  as  to  have  been  fully 
absorbed  by  the  agreed  compensation  for 
servic^  Indeed,  we  may  go  still  further,  as 
suggested  In  brief,  and  point  out  that  under 
such  construction  of  the  contract  the  recov- 
ery may  have  been  even  less  than  the  fee,  and 
the  plaintiff  have  been  the  loser  thereby.  As 
said  by  this  court  in  Birmingham  Waterworks 
Co.  V.  Windham,  190  Ala.  634,  67  South.  424 : 

"Gontracting  parties  usually  engage  upon  ra- 
tional considerationB  and  to  reasonable  effects 
and  ends;  and,  when  the  courts  find  it  neces- 
sary to  constme  instrnments  of  obligation,  it 
is  ever  proper,  and  often  essential,  for  them 
to  assQme,  at  least  prima  fade,  that  the  un- 
reasonable and  irrational  was  not  the  contrac- 
tual intent." 

It  would  appear,  therefore,  such  constme- 
tion  would  be  unreasonable;  and  to  bring 
the  case  within  the  purview  of  the  foregoing 
rule  we  must  assume,  at  least  prima  facie, 
that  the  parties  engaged  "upon  rational  con- 
siderations and  to  reasonable  effects  and 
ends."  The  plaintiff  was  evidently  working 
to  such  result,  by  which  it  would  be  made 
whole  as  to  the  transaction,  the  subject-mat- 
ter of  the  litigation.  This  afSmiatively  ap- 
pears upon  the  face  of  the  contract  which  de- 
fines what  is  meant  by  a  favorable  determi- 
nation of  the  cause  to  the  plaintiff,  viz.,  $53,- 
300,  and  expressly  stipulates  an  additional 
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eampenBatlon  of  Ifi  per  cent  xxpoa  this  earn 
it  that  is  the  sum  recovered.  Had  there  been 
a  rescission  and  suit  brought  for  $63,300,  it 
conld  hardly  be  anestloned  that,  under  the 
▼ery  terms  of  .the  contract,  to  authorize  the 
additional  compensation  the  full  sum  must  be 
recovered.  But  the  parties  did  what  the  con- 
tract contemplated — retained  the  bonds  and 
sued  for  the  difference — and  it  is  stipulated 
that  additional  compensation  would  also  be 
paid  upon  the  full  sum  of  $53^00  should  the 
recovery  be  the  difference  between  tliat  sum 
and  the  actual  value  of  the  bonds  at  the  time 
of  the  transaction.  It  Is  quite  clear  the  con- 
tract did  not  contemplate  that  a  different 
rule  would  obtain  as  to  this  extra  compensa- 
tion, dependent  merely  upon  the  form  of  ac- 
tion to  be  brought,  and  it  is  not  so  insisted 
upon  this  appeal. 

[4]  The  plaintiff  insists  that  the  recovery 
did  not  compensate  it  for  the  actual  differ- 
ence between  the  value  of  the  bonds  and  the 
amount  allowed  on  the  transaction,  and  this 
is  a  question  of  fact  which  it  seeks  to  submit 
to  the  jury.  To  our  minds,  the  contract  con- 
clusively shows  that  It  was  the  manifest  pur- 
pose as  a  condition  precedent  to  the  addition- 
al compensation  that  plaintiff  be  made  whole, 
and  that  to  produce  this  result  there  must  be 
a  recovery  either  of  the  sum  of  $53,300  or  Its 
equivalent,  as  above  Indicated.  There  is 
nothing  Inconsistent  or  unusual  in  having  the 
Issue  of  fact  as  to  whether  or  not  the  amount 
recovered  represented  the  actual  difference 
between  the  value  of  the  bonds  and  the  sum 
of  $53,300,  again  submitted  to  a  Jury,  as  the 
authorities  cited  disclose.  In  Fid.  &  Dep. 
Co.  V.  Robertson,  supra,  the  special  plea  in- 
terposed disclosed  that  the  very  matters 
sought  to  be  litigated  between  the  plaintiff, 
the  owner  of  the  house,  and  the  fidelity  com- 
pany, the  surety  for  the  contractor,  had  been 
litigated  In  a  suit  between  the  contractor 
and  the  owner  and  determined  In  that  cause ; 
but,  aa  the  surety  was  not  a  party  to  that 
litigation,  the  judgment  was  not  binding,  and 
the  same  matters  were  again  litigated.  Noth- 
ing more  than  this  is  here  sought. 

[5]  The  plaintiff  Insists  that  It  is  disap- 
pointed In  the  result  of  the  litigation  and 
seeks  to  have  the  question  judicially  deter- 
mined as  to  whether  or  not  It  has  been  made 
whole  by  the  result  thereof.  As  opposed  to 
this,  defendants  do  not  insist  that  the  con- 
tract in  terms  binds  the  plaintiff  by  the  Judg- 
ment rendered ;  but  the  argument  Is  that  by 
construction  thereof  the  words  "as  determin- 
ed In  the  litigation  to  be  brout^t  for  that 
purpose"  should  be  Interpolate*!  therein.  We 
are  unable  to  find  anything  in  the  four  cor- 
ners of  the  instrument  to  warrant  such  a  con- 
struction, and  we  are  of  the  opinion  that  the 
plaintiff  may  stand  upon  the  letter  of  Its 
contract  because  the  language  is  plain  and 
unambiguous,  and  when  such  Is  the  case 
there  Is  no  room  for  construction.    A  fkvora- 
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ble  termination  Is  defined  by  the  contract, 
and  plaintiff  by  this  suit  seeks  to  have  deter- 
mined the  question  as  to  whether  or  not  the 
result  was  successful  from  the  standpoint  as 
defined  therein.  We  cannot  agree  with  the 
Interpretation  of  the  contract  as  Insisted  by 
appellees. 

[S]  The  suggestion  Is  made  that,  while 
there  is  not  involved  any  question  of  an  es- 
toppel by  judgment,  yet  the  case  carries  a 
situation  closely  akin  to.  If  not  actually,  an 
estoppel  In  pals,  upon  the  theory  that  the 
plaintiff  In  this  case  accepted  the  amount  of 
the  judgment  recovered  by  It  In  the  suit 
against  TIllls.  There  is  nothing  In  the  plea 
indicating  that  the  defendants  here  have  act- 
ed to  their  prejudice  on  account  of  any  con- 
duct on  the  part  of  the  plaintiff.  Millltello 
V.  B.  F.  Boden  Grocery  Co.,  190  Ala.  675,  67 
South.  420,  where  some  of  the  cases  with  ex- 
cerpts therefrom  bearing  upon  the  doctrine 
of  estoppel  in  pais  are  noted.  Plaintiff  may 
have  been  disappointed  with  the  result  of 
that  suit  and  have  accepted  the  fruits  of  the 
litigation  as  the  best,  if  not  the  only,  prudent 
course  to  pursue ;  but  we  find  nothing  in  this 
conduct  to  bring  the  case  within  the  influ- 
ence of  the  doctrine  of  estoppel  in  pals  as  de- 
fined by  the  authorities. 

We  have  also  examined  the  case  of  Wil- 
liams V.  Barkley.  165  N.  Y.  48,  58  N.  EX  765. 
but  do  not  find  that  It  at  all  militates  against 
the  conclusion  here  reached. 

We  are  therefore  at  tbe  opinion  that  the 
demurrer  to  plea  S  was  well  taken  and 
should  have  been  sustained.  For  this  error 
the  judgment  must  be  reversed.  Reaching 
the  conclusion  that  the  plea  Is  insufficient 
renders  unnecessary  a  consideration  of  tbe 
rulings  on  demurf-er  to  the  replications  filed 
thereto. 

Reversed  and  remanded. 

ANDERSON,  C.  Jn  and  McCIiSLIiAN  and 
SATREk  JJ.,  tioncur. 

On  Rehearing.. 
OARDNKR,  J.    Application  overruled. 

SATRE,  SOMERVIIJJD,  and  BROWN,  JJ., 
concur. 

ANDERSON,  C.  J.,  and  McCLEI^LAN  and 
THOMAS,  JJ.,  dissent 

McCLELLAN,  J.  (dissenting).  On  rehear- 
ing, after  further  consideration  of  the  con- 
tract set  out  In  the  statement  of  the  case,  I 
cannot  concur  In  the  construction  accorded  It 
by  the  majority  of  this  court  The  appellant 
employed  appellees  as  attorneys  to  represent 
it  in  the  enforcement  of  legal  rights  against 
Richard  Tillls.  Tbe  circumstances  Involved 
and  the  result  of  the  services  rendered  by  ap>- 
pellees  under  this  contract  are  disclosed  by 
the  report  of  the  appeal  In  Tillls  v.  Smith 
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Sons  Lumber  Co.,  188  Ala.  122,  66  South. 
1015.  The  lumber  company  prevailed  in  the 
litigation  with  Tillis,  and  a  Judgment  for 
$22,000  damages  was  afSrmed  on  the  appeal 
above  mentioned:  this  court,  affirming  the 
action  of  the  trial  court  in  respect  of  the 
measure  of  damages,  saying,  on  page  139  of 
188  Ala.,  on  page  1020  of  65  South.,  that  the 
proper  measure  of  damages  was  this: 
"  •  •  •  The  difference  l)etween  the  actual 
value  of  the  property  at  the  time  of  the  sale 
or  exchange  and  is  [its]  represented  value." 
It  is  therefore  obvious  tliat  the  equation  sub- 
mitted to  the  Jury  and  approved  on  appeal, 
necessarily  comprehended  the  ascertainment 
Of  the  value  of  the  property  at  the  time  of 
the  dealing  and  the  awarding  to  the  lumber 
company  of  a  sum  of  money,  in  the  form  of 
damages,  tliat  would  be  the  equivalent  of  the 
difference  between  the  actual  value  and  the 
r^resented  value  of  the  property.  Such  was 
in  fact  done ;  and  the  lumber  company  recov- 
ered and  has  received  the  sum  awarded  bj 
the  Jury,  viz.,  $22,000. 

With  the  avowed  purpose  of  fixing,  alter- 
natively the  comijensatlon  these  attorneys 
should  receive,  this  was  the  stipulation  of 
the  contract: 

"  •  ♦  •  Or  if  we  Dumber  company]  shall 
recover  the  difference  between  that  anm  [i. 
e.,  $53,300]  and  the  actual  value  of  said  bonds 
at  the  time  of  said  transaction,  retauUnff  the 
hondt,  we  promise  and  agree  to  pay  you  an 
amount  equal  to  fifteen  per  cent.  (16%)  upon 
the  full  sum  of  •  •  •  $53,300.00,  •  •  • 
less  the  said  sum  of  $3,500.00.  *  •  •" 
(ItaUcs  supplied.) 

That  the  result  of  the  litigation  contem- 
plated by  the  parties  was  favorable  to  "the 
lumber  company  is  obvious.  That  there  was 
not  only  a  recovery,  but  also  payment  of  the 
judgment  in  full,  is  conceded.  The  question 
is  one  of  construction  of  the  contract,  and 
in  no  sense  Involves  the  rules  of  law  perti- 
nent to  res  Judicata.  The  contract  Itself 
specified  the  conditions  under  which  the  ap- 
pellees should  be  paid  15  per  cent,  of  the  stun 
of  $53,300.  Those  conditions  were  completely 
met  by  the  recovery  had — a  recovery  that 
was  predicated  of  the  very  circumstances  de- 
scribed in  the  contract.  The  lumber  compa- 
ny sued  TiUis  for  the  damages,  retaining  the 
.property;  and  recovered  the  "difference  in 
value"  to  which  reference  was  made  in  188 
Ala.  139,  65  South.  1015.  The  contract  de- 
fined as  the  condition  to  the  payment  of  the 
percentage  on  the  whole  sum,  viz.,  $53,300, 
the  recovery  in  that  litigation,  between  the 
parties  thereto,  and  not  any  other  recovery 
or  ascertainment  of  value  in  any  other  suit. 
If  the  condition  thus  defined  is  not  applicable 
to  the  litigation  between  Tillis  and  the  lum- 
ber company,  there  is  no  contractual  provi- 
sion whereby  the  lumber  company  could  be 


required  to  pay  the  percentage  stipulated. 
The  contract  makes  no  reference  to  any  oth- 
er litigation  nor  to  any  ascertainment  in  a 
suit  betwe^i  others  to  determine  the  value  of 
the  property.  To  so  interpret  the  contract  is 
to  Impute  to  the  parties  an  intent,  common 
to  them,  to  submit  to  another  arbitrament 
the  actual  value  of  the  property  that  was  to 
be  and  was  in  fact  determined  in  the  litiga- 
tion to  which  the  contract  itself  refers.  If 
the  questicMi  was  at  all  doubtful  under  the 
terms  of  the  writing.  It  seems  entirely  unrea- 
sonable to  attribute  such  a  design  to  these 
parties  when  they  engaged  as  this  writing 
provides.  If,  as  is  suggested,  this  result 
would  enforce  a  "liard  bargain,"  that  is  no 
reason  for  averting  the  plain  elfect  of  this  un- 
ambignons  contractual  obligation. 
I  would  affirm  the  Judgment. 

ANDEBSON,  C.  J.,  concnra  In  the  fnego- 
ing  opinion  of  tIcCLBIXAN,  J. 


(DM  Ai«.a« 
SOVEREIGN  CAMP,  W.  O.  W..  v.  BURRELL. 
(e  Div.  33.) 

(Sapreme    Court    of    Alabama.    April    22, 
1920.) 

1.  Insaraae*  «=>8I7(I)  —  Beneflt  oerlMcats 
with  proof  of  dsath  of  member  in  good  staad- 
Isg  oasts  burden  of  proof  on  defendant 

In  action  on  death  benefit  certificate,  the 
certificate,  together  with  evidence  that  the 
member  has  died  and  was  in  good  standing  at 
time  of  death.  establiEihes  a  prima  fade  casr. 
and  if  the  society  relies  on  provisiona  of  the 
constitution  and  by-laws  not  indorsed  on  the 
certificate.  It  has  the  burden  of  proving  such 
providons. 

2.  Corporations  ^=3455— Wlien  sealed  Instm- 
ment  Itself  evidence  of  doe  exaoutlon  by  cor- 
poration. 

Generally,  when  an  instrument  on  ita  face 
and  in  the  testimonial  clause  purports  to  be  the 
act  of  the  corporation  and  to  be  executed  by 
its  duly  authorized  officers  or  agents,  and  is 
attested  by  the  corporate  seal,  the  instrument 
is  evidence  of  its  due  execution  by  the  corpora- 
tion. 

3.  Insnranee  «=38l7(t)  —  Evidence  bald  ts 
meet  burden  plaoad  on  plaintiff  by  naa  ast 
factum  plea. 

In  action  on  death  benefit  certificate,  idoia- 
tiff's  evidence  that  the  signatures  of  officers  of 
the  society  were  ai&xcd  to  the  certificate  in  the 
manner  usually  adopted  by  the  society  in  ex- 
ecuting such  certificates,  and  that  it  was  at- 
tested by  the  corporate  seal,  kel<f-  to  meet  the 
Irarden  placed  upon  her  by  plea  of  non  est  fac- 
tum, so  as  to  permit  introduction  of  certificate 
in  evidence  and  to  shift  to  the  sodety  tiie 
burden  of  showing  that  the  signatures  of  the 
ofiicers  of  the  local  camp  were  essential  to  tbe 
due  execution  of  the  certificate. 
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A.  iMnranea  «s38l9(l)-4:erfMMta  prima  fa- 
oia  avldanoa  that  lasarad  was  nambar  In  good 
itaadlag  at  doath. 
Beneficiary's  certificate  la  prima  fade  oTi- 

dence  that  person  to  wliom  it  was  issued  was 

a  member  of  ttie  sodet;  in  good  standing  at 

the  time  of  bis  death. 

5.  Insvranea  ^9817(1)— CartNloata  and  proof 
of  daath  places  burden  on  society  of  proving 
nenmembership. 

Death  benefit  certificate  and  proof  of  death, 
reciting  that  person  to  whom  it  had  been  is- 
sued had  joined  the  subordinate  lodge  by  adop- 
tion, was  sufficient  to  cast  on  the  sodety  the 
burden  of  proving  the  averments  of  its  special 
pleas  that  such  person,  had  not  been  obligated 
or  introduced  by  the  camp  or  authorized  deputy 
in  doe  form,  aa  required  by  the  certificate. 

6.  Trial  <£=s>l56(3)— Evidenoe  accepted  as  tme 
on  demurrer  thereto. 

On  demurrer  to  the  evidence,  the  court 
must  take  against  the  party  demurring  every 
fact  which  the  evidence  proves,  or  tends  to 
prove,  under  Code  1907,  {  5343. 

7.  Appeal  and  error  4s»l040(7)  —  Sustaining 
demurrer  to  pleas  harmless,  where  defense 
raised  by  other  pleas. 

Sustaining  of  demurrers  to  pleas  waa  harm- 
less, where  the  defense  sought  to  be  pleaded 
by  such  pleas  was  set  up  by  other  pleas,  with- 
out imposing  on  defendant  a  greater  burden  of 
proof. 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
ty;    H.  A.  Sharpe,  Judge. 

Action  by  Mrs.  Mattie  Bnrrell  against 
the  Sovereign  Camp,  Woodmen  of  the  World, 
upon  a  benefit  Insurance  ticket  Issued  to  Jesse 
R.  Burrell.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

'  C.    H.    Roquemore,    of   Montgtnnery,    for 
appellant. 

Beddow  ft  Oberdorfer,  ot  Birmingham,  for 
appellee. 

BROWN,  J.  Action  by  Mattie  Bnrrell, 
the  beneficiary  named  In  the  insurance  cer- 
tificate alleged  to  have  been  issued  to  Jesse 
R.  Burrell  as  a  member  of  "Cherry  Camp, 
No.  1066,  located  at  Adamsvllle" 

The  defendant  interposed  the  plea  of  gen- 
eral issue,  a  plea  of  non  est  factum,  pleas 
setting  up  a  condition  indorsed  on  the  cer- 
tificate that: 

"There  shall  be  no  liability  of  the  Sovereign 
Camp,  Woodmen  of  the  World,  under  this  cer- 
tificate until  the  member  named  herein  shall 
liave  paid  all  entrance  fees,  one  advance  assess- 
ment, or  installment  of  assessment  of  Sover- 
eign Camp  fund  or  camp  general  fund  for  the 
month,  signed  his  beneficiary  certificate,  and 
the  acceptance  slip  attached  thereto,  paid  the 
physician's  fee  for  examination,  been  obligated 
or  introduced  by  a  camp,  or  authorized  deputy 
in  due  form  and  had  manually  delivered  into  his 
hands,  in  person,  this  benefidary  certificate 
while  in  good  health" 


— and  averring  that  said  Bnrrell  had  not  been 
so  obligated  by  a  camp  or  authorized  deputy 
in  due  form,  and  therefore  had  not  become 
a  member  of  said  order,  together  with  pleas 
setting  up  the  provisions  of  the  constitution 
and  by-laws,  not  indorsed  on  the  benefidary 
certificate,  requiring  the  certificate  to  be 
signed  by  the  clerk  and  consul  commander 
of  the  local  camp  before  its  delivery;  and 
averring  that  the  certificate  sued  on  was 
delivered  to  Burrell  by  the  camp  clerk  with- 
out the  signature  of  Miller,  the  consul  com- 
mander, In  violation  of  the  constitution  and 
by-laws  of  the  order. 

After  the  plaintiff  had  adduced  evidence 
and  closed,  the  defendant  Interposed  a  de- 
murrer to  the  evidence,  which  was  over- 
ruled, and  Judgment  rendered  for  the  plain- 
tiff. The  •  defendant  (appellant  here)  now 
contends  that  the  overruling  of  the  demurrer 
to  the  evidence  constitutes  reversible  error. 

The  plaintiff  offered  in  evidence  the  cer- 
tificate of  Insurance,  the  foundation  of  the 
action,  which  had  been  surrendered  to  the  de- 
fendant as  a  part  of  the  proof  of  death,  and 
produced  in  court — and  by  order  of  the  court 
delivered  to  the  plaintiff  on  the  trial — em- 
bodying the  following,  among  other  redtals: 

"This  certificate,  issued  by  authority  of  the 
Sovereign  Camp  of  the  Woodmen  of  the  World, . 
witnesseth:  That  Sovereign  Jesse  R.  Bnrrell 
a  member  of  Cherry  Camp  No.  1065  located  at 
Adamsville,  state  of  Alabama,  is  while  in  good 
standing  as  a  member  of  this  sodety  entitled 
to  partldpate  in  its  benefidary  fund  to  the 
amount  of  $500.00  should  his  death  occur  dur- 
ing the  first  year  of  hia  membership,  *  •  * 
payable  at  his  death  to  Mattie  Burrell,  bear- 
ing relation  to  him  of  mother.    *    *    • 

"In  ivitness  whereof,  the  Sovereign  Gamp  of 
the  Woodmen  of  the  World  has  caused  this 
certificate  to  be  signed  by  its  Sovereign  Com- 
mander and  Sovereign  Clerk,  and  the  corpo- 
rate seal  thereof  to  be  impressed,  this  15th 
day  of  April,  A  D.  1918." 

Immediately  following  this  last  redtal  ap- 
pears what  is  purported  to  be  the  signatures 
of  J.  T.  Tates,  "sovereign  derk"  and  W.  A. 
Frazler,  "sovereign  commander,"  and  to  the 
left  of  such  signatures  the  seal.  Immediate- 
ly after  such  signatures  follows  the  redtal: 

"He  has  made  all  payments  required  and 
has  been  introduced  as  a  member  of  this  camp. 
Signed,  this  22d  day  of  April,  A.  D.  1918.  Pe- 
ter Sampson,  Clerk,  Charles  E.  MUIer,  Oonsul 
Commander." 

Then  follows:' 

"I  have  read  the  above  certificate  No.  85859 
of  the  Sovereign  Camp  ot  the  Woodmen  of  the 
World,  and  the  conditions  therein  and  hereby 
agree  to  and  accept  the  same  as  a  member  of 
camp  No.  1065,  State  of  Alabama,  this  22d  day 
of  April,  1918,  and  warrant  that  I  am  in  good 
health  at  this  time  and  that  all  the  require- 
ments of  section  58  of  the  constitution  and 
laws  of  the  sodety  have  been  complied  with. — 
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Jewe  R.  Barren.  IHember  sign  here.]  [Seal 
Impresdon.]  Witnen:  Peter  Sampson,  Clerk 
of  Camp." 

The  evidmce  adduced  shows  that  Yates 
and  Frasder  were,  respectively,  "sorerelgn 
clerk"  and  "sovereign  commander"  of  the 
Sovereign  Camp,  and  that  the  signatures  ap- 
pearing on  the  certificate  were  printed  fac- 
similes of  their  signatures,  and  placed  there- 
on In  the  manner  usually  adopted  by  the  de- 
fendant In  executing  beneficiary  certificates, 
and  attested  by  the  corporate  seaL 

While  there  was  evidence  toidlng  to  tihow 
tliat  the  signature  purporting  to  be  that  of 
Bnrrell,  to  the  acceptance  on  the  certificate, 
was  not  his  signature,  and  that  It  was  signed 
by  Peter  Sampson,  yet  there  was  bISo  evl- 
doice  tending  to  show  that  the  signature  to 
the  acceptance  was  the  genuine  signature 
of  Burrell,  and  also  showing  that  the  signa- 
tures of  Sampson,  as  clerk,  and  MUIer,  as 
consul  commander,  were  genuine.  It  was 
also  shown  that  the  seal  Impression  on  the 
certificate  opposite  the  attestation  of  the 
signature  of  Burrell  by  Sampson,  as  clerk, 
was  the  camp  seal. 

There  was  also  evidence  tending  to  show 
that  after  Burrell  had  signed  the  acceptance 
of  the  certificate,  and  his  signature  had 
been  duly  attested  by  the  camp  clerk  and 
the  camp  seal  affixed,  and  after  the  certifi- 
cate to  the  effect  that  Burrell  had  made  all 
the  payments  required,  and  had  been  In- 
troduced as  a  member  of  the  camp,  had  been 
signed  by  Peter  Sampsmi,  as  clerk  of  the 
camp— but  without  the  signature  of  Miller, 
as  consul  commander — the  certificate  was 
delivered  into  the  hands  of  Bun^l  while  he 
was  apparently  In  good  health. 

The  plaintiff  also  offered  In  evidence  the 
proof  of  death,  prepared,  signed,  and  verified 
before  a  notary,  by  Charles  R.  Miller,  con- 
sul commander,  Hugh  Hlllhouse,  banker,  and 
Peter  Sampson,  derk,  containing  the  fol- 
lowing recital: 

"We,  Charles  R.  Miller,  conanl  commander, 
Hngh  Hillhonse,  banker,  and  Peter  Sampson, 
clerk  of  camp  No.  1065,  located  at  Adamsville, 
county  of  Jefferson,  state  of  Alabama,  being 
duly  sworn,  on  oath  say  that  Sovereign  Jesse 
R.  Bnrrell,  who  held  certificate  No.  85950,  and 
who  was  at  the  time  of  his  death  a  member 
of  this  camp,  died  at  Birmingham,  county  of 
Jefferson,  state  of  Alabama,  on  the  27th  day 
of  April,  1018,  and  that  the  cause  of  his  death 
is  reported  to  as  as  pneumonia.  The  deceased 
joined  this  camp  by  adoption  [adoption  of 
transfer]  on  the  10th  day  of  April,  1018." 

The  evidence  further  tended  to  show  tbat 
Peter  Sampson  was  the  authorized  deputy 
of  the  defendant  to  organize  the  camp  at 
Adamsville,  and  that  it  was  so  organized 
some  months  before  Bnrrell's  death.  Hlll- 
house, a  witness  offered  by  the  plaintiff,  tes- 
tified that  "the  camp  [No.  1065]  had  Its  reg- 
ular meetings  on  Tuesday  night  of  eaCh  week. 


and  that  it  had  no  special  meetings;  tbat 
the  first  meeting  of  the  camp  after  the  19th 
of  April — the  date  of  the  Issuance  of  the 
benefit  certificates  by  the  officers  of  Sover- 
eign Camp — was  held  on  April  23d,  and  that 
Burrell  was  not  present  to  be  obligated  or 
Introduced  by  the  camp";  that  he  was  then 
at  home  sick,  and  that  be  never  recovered 
from  such  sickness,  but  died  a  few  days 
thereafter,  to  wit,  April  27th;  that  the  bene- 
fit certificate  was  on  the  desk  of  the  clerk 
at  this  meeting,  and  Miller  affixed  his  sig- 
nature to  the  certificate,  as  consul  command- 
er, on  the  night  of  April  23,  1018. 

The  appellant  contends  that  this  evidence 
conculsively  shows :  (1)  That  the  benefit  cer- 
tificate was  not  efficaciously  executed  until 
the  night  of  April  23d,  when  MlUer  signed 
it  as  consul  commander;  and  that  its  de- 
livery to  Burrell  without  the  signature  of 
the  consul  commander  was  not  binding  upon 
the  defendant;  and  (2)  that  this  evidence 
c<mclusively  shows  that  Burrell  had  not  been 
"obligated  or  Introduced"  as  a  member  of 
the  order,  and  was  therefore  not  entitled  to 
participate  In  the  beneficiary  fund. 

The  first  contentl<» — tbat  the  signature  by 
tbe  consul  commander  of  the  camp  Is  es- 
sential to  a  complete  executi<m  of  tbe  con- 
tract by  the  defendant — ^Is  necessarily  de- 
pendent upon  the  provisions  of  the  constitu- 
tion and  by-laws  of  the  order,  which  wm» 
not  offered  in  evidence;  and,  as  to  this,  ap- 
pellant further  contends  that,  inasmuch  as 
the  constitutlMi  and  by-laws  of  the  order 
are  made  by  reference,  as  required  by  stat- 
ute (Acts  1011,  p.  700,  I  8),  a  part  of  the 
contract,  it  was  Incumbent  on  the  plaintUT  to 
offer  them  in  evidence  to  show  tbe  mtire 
contract 

[1]  Tbe  answer  to  tbia  last-stated  omtai- 
tion  la  that  when  defendant  issues  and  de- 
livers to  a  member  of  the  order  the  ben^d- 
ary  certificate  it  places  in  his  hands  the  ob- 
ligation that  evidences  the  right  of  tbe 
benefldary  to  participate  in  the  benefldary 
fund,  and  when  action  Is  brought  thereon, 
and  the  plaintiff  olten  the  certificate  in 
evidence,  and  shows  that  tbe  person  to  whom 
the  certificate  was  Issued  died  before  the 
suit  was  brought,  and  was  at  tbe  time  at 
his  death  a  member  in  good  standing,  tbe 
plaintiff  makes  out  a  prima  fade  case.  29 
Cyc.  p.  245  (b);  Forse  v.  Supreme  Lodge, 
K.  H.,  41  Mo.  App.  106 ;  Supreme  Lodge  ▼. 
Johnson,  78  Ind.  110;  Fisher  v.  K.  Lu  H., 
190  Mo.  App.  606,  176  S.  W.  269;  Supreme 
Tent  ▼.  Stensland,  105  III.  App.  267 ;  Hlrsdi 
T.  U.  S.  Grand  Lodge,  78  Mo.  App.  358;  Rob- 
inson V.  Supreme  Commandery,  United  Order 
of  Golden  Cross  of  the  World,  77  App.  Dlv. 
215,  79  N.  T.  Supp.  13;  Id.,  177  N.  Y.  664. 
69  N.  E.  1130;  Wilson  T.  Lodge,  19  Oa.  App. 
645,  91  S.  E.  002;  Maloney  T.  Union,  177  HI. 
App.  658.  If  the  defendant  rtiiles  on  Qte 
provisions  of  the  constitution  and  by-laws 
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that  are  not  tndoned  on  the  certlflcate,  the 
burden  la  on  It  to  make  proof  of  snch  pro- 
visions. 

[2]  The  general  rule  of  law  Is  that  when 
an  Instrument  (m  Its  face,  and  In  the  testi- 
monial clause,  purports  to  be  the  act  of  the 
corporation,  and  to  be  executed  by  its  duly 
authorized  officers  or  agmta,  and  Is  attested 
by  the  corporate  seal,  this  Is  evidence  of 
Its  due  execution  by  the  corporation.  Gra- 
ham T.  Partee,  139  Ala.  310,  86  Soutti.  1016, 
101  Am.  St.  Rep.  32;   7  K.  C.  L.  137,  {  107. 

[3]  The  plaintiff  by  offering  evidence  that 
Tates  and  Frazler  were,  respectively,  sover- 
eign clerk  and  sovereign  commander  of  the 
defendant  corporation ;  that  their  signatures 
were  affixed  to  the  beneficiary  certlflcate  in 
the  manner  usually  adopted  by  the  defend- 
ant In  executing  such  certificates,  and  attested 
by  the  corporate  seal — met  the  burden  plac- 
ed upon  her  by  the  defendant's  plea  of  non 
est  factum,  so  as  to  permit  the  introduction 
of  the  certificate  in  evidence;  and  as  to  this 
Issue  shifted  to  the  defendant  the  burden  of 
going  forward  with  the  evidence  and  show- 
ing, if  it  could,  that  the  signatures  of  the 
«rfHcers  of  the  local  camp  were  essential  to 
the  due  execution  of  the  instrument. 

[4]  The  beneficiary  certificate  Is  prima 
facie  evidence  that  Burrell  was  a  member 
of  the  order.  In  good  standing  at  the  time  of 
his  death;  and  the  proof  of  death  recites 
that  he  had  Joined  the  camp  "by  adoption 
[adoption  of  transfer]  on  the  19th  day  of 
April,  1018."  29  Cyc.  p.  245  (b);  Sovereign 
Camp,  W.  O.  W.,  V.  Marshall  (App.)  81  South. 
246. 

[5]  This  evidence  casts  the  burden  on  the 
defendant  to  prove  the  averments  of  Its 
special  pleas  that  Bnrrell  bad  not  been  so 
"obligated  or  Introduced  by  the  camp  or 
authorized  deputy  in  dne  form,"  and  this 
burden  was  not  carried  by  the  testimony  of 
Hillhouse  that  Burrell  was  not  present  at 
the  meeting  of  April  23d,  and  was  not  Initi- 
ated Into  the  camp  at  that  meeting.  Non 
constat,  he  had  been  introduced  by  a 
camp,  or  duly  obligated  by  an  authorized 
deputy. 

[t]  On  demurrer  to  the  evidence  the  court 
must  take  as  true  agalust  the  party  demur- 
ring every  fact  which  the  evidence  proves  or 
tends  to  prove.  Code  1907,  {  5343;  Carrlng- 
ton  V.  Caller,  2  Stew.  175;  Central  R.  R., 
etc.,  Oo.  V.  Roquemore,  96  Ala.  236,  11  South. 
475;  Curtis  v.  DangbdriU,  71  Ala.  500;  Hol- 
man  v.  Whiting,  19  Ala.  703;  Shaw  v.  White, 
28  Ala.  637;  Bates'  Adm'r  v.  Bates,  83  Ala. 
102. 

Applying  this  rule  to  the  evidence  in  the 
case.  It  is  manifest  that  the  defendant's  de- 
murrer to  the  evidence  was  prc^erly  over- 
ruled. 

The  defendant's  demurrer  to  the  original 
complaint  was  sustained,  and  no  demurrer 


appears  to  have  been  Interpooed  to  the  com* 
plaint  as  amended. 

[7]  Defendant's  pleas  6,  5%,  7,  and  10,  as 
amended,  11  and  12,  comprehended  all  the 
defense  sought  to  be  pleaded  by  the  pleas 
to  which  demurrers  were  sustained,  and  with- 
out imposing  on  the  defendant  a  greater 
burden  of  proof;  therefore  the  ruling  of  the 
court  on  the  demurrers  to  the  pleas,  if  error, 
was  without  injury.  Sovereign  Camp,  W. 
O.  W.,  V.  Jmes,  11  Ala.  App.  433,  66  South. 
834. 

Finding  no  errors  in  the  record,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

ANDERSON,  'C.  J.,  and  SOMERVILLB 
and  GARDNER,  33^  concur. 


(aMAU.KO| 

HfNES,  DIrmtor  General  of  Railroads,  v. 
WIMBISH.     (7  DIv.  48.) 

(Supreme  Court  of  Alabama.     Feb.  12,  1920. 
On  Bebearlnc,  June  8, 1920.) 

1.  Railroads  ^=>9'/2,  New,  vol.  6A  Key-No.  Se- 
ries—Aotlos  held  oae  against  Director  Gen- 
eral as  an  offldal.. 

An  action  in  which  the  caption  of  the  com- 
plaint described  the  defendants  as  "W.  D.  H. 
ai  Director  General  of  Railroads  of  the  United 
States,  and  the  Director  General  of  Railroads 
of  the  United  States,  Defendants,"  held  an  ac- 
tion only  against  W.  D.  H.  as  an  official,  and 
not  as  an  Indlvidnal. 

2.  Evidence  «=920(2)— Jndlelal  notice  taken  of 
operation  of  railroads  by  Director  General. 

The  courts  Judicially  know  that  In  Febru- 
ary, 1919,  the  Lonisville  &  Nashville  Railroad 
Company  and  the  Central  &  Georgia  Railroad 
were  In  the  custody,  and  their  operation  was 
nnder  the  control  of,  the  Director  General  of 
Railroads  of  the  United  States,  In  virtue  of  the 
aothority  defined  in  U.  S.  Comp.  St  |  1974a, 
and  that  Walker  D.  Hinea'  connection  with  this 
governmental  custody  and  control  was  as  an 
official  only. 

3.  Railroads  «=s>297 (5)— Evidence  held  to  Jus- 
tify affirmative  Instruction  for  passenger  In- 
jured In  collision. 

In  an  action  by  a  passenger  on  one  rail- 
road for  injuries  received  when  train  on  de- 
fendant's intersecting  road  collided  with  the 
passenger  coach  In  which  plaintifF  was  riding, 
fields  that  the  evidence  justified  an  affirmative 
instruction  that  plaintiff  was  entitled  to  re- 
cover. 

4.  Damages  «=>38— Loss  of  earning  oapaelty, 
when  as  element  oonsldered  In  fixing  dam- 
ages. 

Diminntlon  or  loss  of  earning  capacity  is 
an  element  of  damages  that  may  be  recovered 
in  personal  injury  cases  where  the  injury  suf- 
fered is  permanent;  bat,  in  order  to  recover 
substantial    damages    on    that    account,    there 
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moat  b«  evidential  data  npon  whidi  the  Jnry 
may  predicate  an  award  therefor,  or  else  the 
recovery  of  damages  on  that  account  can  t>e 
nominal  only. 

5.  Damages  ^=s>  1 32  (3)— $29,000  to  woman  of 
67,  for  Injuries  to  back,  nerves,  eto.,  rednoed 
to  $15,000. 

A  verdict  for  $25,000  for  injnries  to  a 
vroman  67  years  of  age,  who  was  thrown  to  the 
floor  and  wall  of  a  passenger  coach  in  a  col- 
lision, and  endured  intense  pain  and  mental 
distress,  whose  ability  to  walk  was  seriously 
impaired,  and  whose  condition  with  respect  to 
both  the  functions  of  her  heart  and  her  general 
physical  health  had  already  at  the  time  of  trial, 
and  in  the  future  would  continue  to,  become 
'  worse,  and  whose  limbs  were. wholly  insensible 
to  pain,  due  to  injnry  to  nerves  in  her  spinal 
colnmn,  held  excessive,  and  reduced  to  $16,000. 

On  Rehearing. 

6.  Appeal  and  error  <&=a867( I)— Inquiry  as  to 
exceaslvenesa  vel  non  not  to  extend  to  eon- 
slderatlon  of  Instructions. 

An  inquiry  of  excessivcness  vel  non  in  the 
amount  of  verdict,  presented  by  a  motion  for 
new  trial,  could  not  be  affected  by  recourse  to 
the  further  inquiry  whether  the  conrt  erred  in 
inatructing  the  jury  in  defining  or  limiting  the 
measure  or  elements  of  recoverable  damages, 
for  the  reason  that  it  was  Uie  unqualified  dut; 
of  a  jury  to  heed  and  to  observe  the  instruc- 
tions given  by  the  conrt,  in  view  of  Oen.  Acts 
1915,  p.  610. 

Appeal  trom  Circuit  Court,  Talladega 
County;   A.  B.  Foster,  Judge. 

Action  by  Mrs.  A.  L.  Wimbish  against 
Walker  D.  Hlnes,.  as  Director  Gen«-al  of 
Bailroads,  operating  the  Central  of  Georgia 
Bnilway  Company,  for  damages  for  personal 
Injuries  suffered  in  a  collision.  Judgment 
Cor  the  plaintiff,  and  the  defendant  appeals. 
Beversed  and  remanded  conditionally,  but, 
the  conditions  having  been  complied  with, 
affirmed. 

Barnes  &  Walker,  of  Opellka,  for  appellant. 
Blddle  &  Riddle,  of  Talladega,  for  appellee. 

The  appeal  was  submitted  under  nile  46, 
Supreme  Court  Practice  (65  South,  vil),  and 
the  opinion  of  the  court  delivered  by 

McCLELLAN,  J.  On  the  24th  day  of  Feb- 
ruary, 1910,  the  plaintiff,  appellee,  was  a 
passenger  on  a  Louisville  ft  Nashville  Rail- 
road train,  being  operated  from  Annlston 
to  Calera,  in  this  state.  At  Sylacauga  the 
Central  of  Georgia  Railway  crosses,  that 
railroad.  A  Central  of  Georgia  freight  train 
'was  driven  or  permitted  to  run  into  the  rear 
coach  of  the  Louisville  &  Nashville  passenger 
train  as  it  was  moving  over  the  crossing  of 
these  two  railways.  This  collision  took  place 
in  the  daytime,  about  8  o'clock  in  the  morn- 
ing. The  plaintiff  stated  her  case  in  three 
'Counts,  the  first  being  eliminated  by  Instruc- 


tioos  given  the  Jury.  'Bm  second  connt  as- 
cribed the  plalntlfTs  Injuries  to  die  negli- 
gence of  employ^  operating  the  freight 
train,  then  moving  over  the  Central  of  Georgia 
track.  The  third  count  ascribed  her  injuries 
to  the  wanton  or  willful  wrong  of  an  employ^ 
or  employes  operating  the  train  over  the 
Central  of  Georgia  track.  The  only  plea 
filed  was  of  the  general  issue. 

(1, 2]  The  caption  of  the  complaint  describ- 
ing the  defendants  (plural),  is  as  follows: 

"Walker  D.  Hines  as  Director  General  of 
Railroads  of  the  United  States,  and  the  Direc- 
tor General  of  Bailroada  of  the  United  States, 
DefendanU." 

The  reference  In  the  body  of  the  counts  Is 
in  the  plural,  to  the  defendants.  The  caption 
of  the  demurrers  to  the  several  counts  of  the 
complaint  described  demurrant  In  the  singu- 
lar, "the  defendant"  Under  the  signature 
of  counsel  the  ascrlptI<Mi  of  their  representa- 
tive character  referred  It  to  a  single  de- 
fendant, "The  Defendant";  and  the  plea 
of  the  general  issue  was  likewise  framed. 
It  Is  manifest,  we  think,  from  the  pleadings 
mentioned,  that  this  action  was  Instituted 
against  the  Dlrectcv  General  of  Railroads 
of  the  United  States  in  his  representative, 
official  capacity,  and  not  against  Walker  D. 
Hines  as  an  IndlvidaaL  The  doctrine  of  K. 
C,  M.  ft  B.  By.  Co.  t.  Matthews,  142  AU. 
298,  38  South.  207,  and  Its  successors  in  pro- 
nouncement, support  that  conclnsion.  The 
courts  Judicially  know  that  In  February, 
1919,  the  railroads  described  in  the  complaint 
were  in  the  custody,  and  their  operation  was 
under  the  control,  of  the  Director  ueneral  of 
Railroads  of  the  United  States,  in  virtue  of 
the  authority  defined  In  U.  S.  COmp.  Stat. 
1918,  I  1974a;  and,  In  consequence,  that 
Walker  D.  Hines'  connection  with  this  gov- 
emmoital  custody  and  control  was  as  an 
official  only.  The  mere  fact  that  the  com- 
plaint employs  the  plural  (defendants),  in- 
stead of  the  singular,  is  not  of  sufficient 
potency  to  require  a  dlfferrat  conclusion, 
particularly  since  the  demurrers  and  plea, 
filed  to  the  complaint,  correctly  recognized 
that  but  a  single  defendant  was  Impleaded. 
The  right  of  damnified  parties  to  sue  for 
injuries  of  the  class  this  plaintiff  suffered 
and  the  methods  to  be  observed  in  so  doing 
were  preserved  by  the  federal  authority  as- 
suming custody  and  control  of  railways  (see 
full  statement  of  statutes,  presidential  proc- 
lamations and  rules  and  orders,  in  Vaughn 
y.  State,  81  South.  417  et  seq.);  and  It  ap- 
pears from  these  concluding  sources  that  ac- 
tions like  this  should  t>e  Instituted  against 
the  official,  the  Director  General  of  Rail- 
roads of  the  United  States.  The  caption  of 
the  complaint  cmly  offends  through  its  tau- 
tology. The  action  l)elng  against  the  official, 
the  Director  General,  only,  the  Judgment 
entry  conforms  thereto  In  Its  description  of 
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a  sln^e  defendant  The  contentions  made 
tor  appellant  aa  npon  the  theory  that  two 
defendants  were  sned,  that  one  of  them  was 
the  IndMdnal  Walker  D.  Hines,  are,  hence, 
wiaiont  merit. 

[3]  The  evidence  '  Justlfled  the  conrt  In 
affirmatlTely  Instructing  the  Jury  that  the 
plaintiff  was  entitled  to  recover;  that  In- 
struction being  referable  to  the  averments  of 
count  2.  The  court  submitted  to  the  jury 
the  determination  of  the  iuQulry  whether  the 
operative  of  the  Central  of  Georgia  freight 
train  wantonly  caused  or  permitted  his  mov- 
ing engine  and  train  to  collide  with  the  pas- 
senger coach  In  which  plaintiff  was  travel- 
ing over  the  Louisville  Sc  XashvlUe  Railway, 
at  the  intersection  of  the  two  railways. 

The  motion  for  new  trial  presented  the 
question  whether  the  verdict  for  $25,000  was 
excessive.  The  motion  was  overruled.  The 
court  gave  these  special  Instmctlons  to  the 
Jury  at  the  request  of  the  defendant; 

"(20)  The  court  charges  the  jury  if  they 
believe  the  evidence  in  this  case  that  plaintiff 
cannot  recover  for  any  mental  anguish  or  phys- 
ical pain  which  she  may  suffer  after  the  trial 
of  said  cause. 

"(21)  The  court  charges  the  jury  that  if  they 
believe  the  evidence  in  this  case,  plaintiff  can- 
not recover  for  any  expenses  for  medicine  or 
medical  care." 

[4]  These  Instructions  (whether  correct  or 
not  is  a  question  not  now  presented  for  re- 
view) served  to  eliminate  as  elements  of  the 
damages  recoverable  any  damages  for  "men- 
tal anguish  or  physical  pain  which"  the 
plaintiff  might  ("may")  "suffer  after  the 
trial  of  said  cause,"  and  also  "expenses  for 
medldne  or  medical  care."  Another  element 
of  damages  that  may,  In  proper  cases,  be 
recoverable  in  actions  of  this  character  Is 
diminution  or  loss  of  earning  capacity,  where 
the  injury  suffered  is  permanent.  In  order 
to  recover  substantial  damages  on  that  ac- 
count, there  must  be  evidential  data  upon 
which  the  jury  majT  predicate  an  award 
therefor,  else  the  recovery  of  damages,  on 
that  account,  can  be  nominal  only.  B.  R.,  L. 
&  P.  Co.  V.  Friedman,  187  Ala.  662,  671,  672, 
68  South.  939.  There  Is  in  this  record  no 
evidence  affording  such  data  assuming,  for 
the  occasion,  that  permanent,  disenabling 
injury  was  the  result  of  the  wrong  declared 
on.  Hence  that  possible  partial  basis  for  the 
award  made  by  the  jury's  verdict  is  also 
eliminated  in  determining  the  inquiry  wheth- 
er the  verdict  is  excessive. 
^  There  was  evidence  upon  which  the  jury 
might  have  predicated  a  finding,  under  count 
8,  that  the  Injury  was  wantonly  inflicted; 
and  in  reviewing  the  action  of  the  trial 
court  in  overruling  the  motion,  bringing  into 
question  the  excessivoiess  vel  non  of  the 
amount  fixed  In  the  verdict,  appropriate  ac- 
count must  be  taken  of  the  general  rule  an- 
nounced in  Cox  V.  B.  R.,  L.  &  P.  Co.,  163  Ala. 
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170,  60  South.  976,  wherein  the  pei'tinent  doc- 
trine of  Cobb  V.  Malone,  92  AU.  630,  9  South. 
738,  was  recognized  as  applying  to  cases  in- 
volving a  review  of  the  action  of  the  trial 
courts  in  denying  the  motion  grounded  in  the 
claim  that  the  verdict  Is  execesslve.  Within 
the  restricted  bases  for  the  ascertainment 
by  the  Jury  of  the  amount  to  be  awarded 
plaintiff,  and  in  view  of  the  rule  adverted 
to,  we  proceed  to  the  always  difllcult  task  of 
deciding  whether  the  trial  court  erred  In 
overruling  the  motion  for  new  trial  on  the 
ground  that  the  verdict  is  excesive. 

[6]  The  plaintiff,  at  the  time  she  was  in- 
jured, was  67  years  of  age.  The  evidence 
warrants  the  conclusion  that  she  was  then 
as  vigorous  and  active,  in  all  respects,  as 
any  woman  of  her  age;  that  she  had  no 
ailments,  no  imusual  symptoms  of  a  waning 
of  her  physical  or  mental  vigor.  From  phases 
of  the  evidence  it  was  ojien  to  the  jury  to 
find  that  she  ^idured  intense  pain  and  men- 
tal distress  between  the  date  of  her  injury 
and  the  date  of  the  trial,  June  26, 1919;  that 
her  ability  to  walk  was  seriously  Impaired, 
and  medical  opinion  was  presented  to  that 
effect;  that  her  condition  with  respect  both 
to  the  functions  of  her  heart  and  general 
physical  vigor  had  already  and  would  in 
the  future  become  worse ;  that  she  was  con- 
fined to  her  bed  a  large  part  of  the  period 
stated;  that  her  limbs  were  wholly  Insensible 
to  pain,  due,  it  Is  testified,  to  the  injury  to 
the  nerves  in  her  back  (spinal  column)  when 
she  was  thrown  to  the  floor  and  wall  of  the 
passenger  coach  in  which  she  was  traveling 
on  this  occasion.  Taking  her  condition  in  the 
strongest  light  the  evidence  could,  with  any 
reason,  cast  upon  It,  and  the  whole  data 
afforded  by  the  record,  our  opinion  is  that 
the  amount  of  the  verdict  ($26,000)  Is  much 
too  high.  Under  the  evidence,  $16,000  Is,  In 
the  opinion  of  this  court,  the  limit  to  which 
a  calm,  dispassionate  judgment  would  war- 
rant a  recovery  in  the  circumstances  dis- 
closed by  this  record. 

This  being  the  only  error  In  the  record,  the 
appellee  will  be  given  15  days  in  which  to  re- 
nodt  the  excess  in  accordance  with  the  pro- 
visions of  the  act  approved  September  17, 
1915  (Gen.  Acts,  1916,  p.  610);  but  if  the 
appellee  does  not  so  remit  ttie  excess  in- 
'dicated,  tbe  judgment  will  be  reversed,  and 
the  cause  will  be  remanded. 

GARDNER  and  BROWN,  JX,  entertained 
the  view  that,  under  the  established  rule, 
the  judgment  should  not  be  here  disturbed, 
and  they  so  voted  In  consultation  of  the 
cause;  but,  as  the  other  members  of  the 
court  are  of  contrary  opinion  and  have  de- 
termined the  question,  these  Justices  do  not 
desire  further  to  record  any  dlssoit,  but 
yield  to  the  view  of  the  majority,  and  there- 
fore concur  In  the  result 

Reversed  and  remanded  conditionally. 
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All  the  Justices  concnr  In  the  opinion,  ex- 
cept GAJIDNBB  and  BROWN,  JJ,  who  con- 
cnr In  the  result 

On  Rehearing. 

McCLBJLLAN,  J.  [6]  It  la  earnestly,  elab- 
orately argued  In  support  of  the  applica- 
tion for  rehearing  that  this  court  erred  In 
reducing,  contingently,  the  amount  of  the 
Judgment  from  |26,000  to  $15,000.  As  stated 
In  the  original  opinion,  the  therein  repro- 
duce^  spedal  charges  20  and  21,  given  at  the 
request  of  the  defendant  (appellant),  exclud- 
ed as  bases  of  recoverable  damages  the  ele- 
ments defined  In  those  special  instructions. 
The  inquiry  of  excesslveness  vel  non  in  the 
amount  of  the  verdict,  presented  by  the  mo- 
tion for  new  trial,  could  not,  under  the  prac- 
tice always  prevailing  In  this  state,  be  af- 
fected by  recourse  to  the  further  Inquiry 
whether  the  court  erred,  in  instructing  the 
Jury,  in  defining  or  limiting  the  measure  or 
elements  of  recoverable  damages;  and  so 
for  the  reason  that,  in  dvll  cases,  it  is  the 
unqualified  duty  of  a  Jury  to  heed  and  to 
observe  the  Instructions  given  by  the  court. 
Other  Jurisdictions  seem  to  recognize  and  ad- 
minister a  rule  that  serves  to  avert  reversible 
error  in  instructions  by  referring  the  Jury's 
verdict  to  the  law  of  the  case  which  the 
court  had  erroneously  mistaken  In  directing 
the  Jury.  In  civil  cases,  the  view  In  this 
state  has  been  that  a  dUTerent  practice  from 
that  observed  here  would  sanction,  if  not  In- 
vite, a  confusing,  If  not  rebellious,  conflict 
in  the  exercise  of  the  distinct  functions  of 
the  court  and  of  the  Jury;  the  court  being 
the  only  source  of  declarations  of  "the  law 
of  the  case"  on  trial.  Hence,  when  the  ques- 
tion Is,  Is  the  verdict  excessive  In  amount, 
and,  if  so,  to  what  extent?  (Gen.  Acts,  1915, 
p.  610),  the  measure  and  elements  of  recover- 
able damages  as  defined  by  the  court  in  in- 
structing the  Jury  must  be  the  standard 
whereby  to  determine,  in  ruling  on  motion 
for  new  trial,  the  issues  stated;  for  it  Is 
to  be  assumed.  If  not  otherwise  shown,  that 
the  Jury  observed  Its  duty  to  heed  the  law 
expounded  by  the  court,  and  to  apply  that 
law  in  discharging  Its  functions  in  the  prem- 
ises. The  doctrine  that  operates  to  estop  an 
appellant  to  assert  error  where  he  Invited 
Its  commission  cannot  be  extended  so  as  to 
apply  In  this  instance,  for  that  the  particular 
error  committed,  prejudicial  to  appellant, 
lies  In  the  trial  court's  action  In  overruling 
the  motion  for  new  trial,  wherein  complaint 
was  made  that  the  verdict  was  excessive, 
and  not  through  instruction  of  the  jury. 

The  brief  for  rehearing  asserts  that  the 
opinion  on  original  submission  states  that 
there  was  no  evidential  data  showing  ex- 
penses incurred  for  medical  attention.  No 
such  statement  appears  In  that  opinion.  It 
Is  therein  stated  that  there  was  no  data 


afforded  upon  which  an  award  of  snbstantial 
damages  could  have  been  made  for  the  dim- 
inution or  loss  of  earning  capacity,  n- 
suiting  from  a  permanent  Injury. 

The  court  has  again  considered  the  groond 
of  the  contingent  reversal  ordered  entered, 
in  the  light  of  the  argument  in  brief  for  ap- 
pellee In  support  of  the  am>lication  for  re- 
hearing. The  court  remains  convinced  ct  the 
correctness  of  its  original  condosion.  Hm 
appUcatirai  for  rehearing  is  denied. 


OM  Ala.  ao 
BIRMINGHAM  TRUST  &  SAVINGS  CO.  tt 
al.  V.  CANNON.    (6  DIv.  21.) 

(Supreme  Court  of  Alabama.    June  S,  1920.) 

1.  Husband  and  wife  <s=>35-BIII  held  t«  avtr 
assignment  of  stook  as  between  parties  ti 
antenuptial  contract. 

A  bill,  averring  in  effect  that  an  antennp- 
tial  contract  was  evidenced  by  a  written  instrn- 
ment  delivered  to  complainant,  wliich  said  in- 
strument in  substance  transferred  to  complain- 
ant the  shares  of  the  capital  stock  of  a  rail- 
way which  were  then  owned  by  him,  etc.,  heli 
to  sufficiently  aver  an  asBlgnment  or  transfer  of 
the  stock,  as  between  the  parties,  and  at  leart 
gave  the  complainant  such  a  right  or  claim 
thereto  aa  could  be  enforced  in  a  court  of 
equity. 

2.  Corporations  <es3l29— Reolstratlop  of  as- 
tionments  of  stock  unnecessary  as  batweaa 
parties. 

Code  1907,  |  8471,  requiring  the  registra- 
tion of  transfers  of  stock  on  the  books  of  a 
corporation,  was  intended  only  for  the  protec- 
tion of  judgment  creditors,  or  subsequent  pur- 
chasers without  notice,  and  does  not  invalidate 
other  methods  of  assignments,  transfers,  or 
liens,  as  between  the  parties. 

3.  Equity  ie=>273— Ameailment  hold  aot  ferM- 
den  departure. 

Amendment  of  a  bill,  averring  a  mere  parol 
gift  of  corporate  stock  to  a  prospective  bridt 
so  as  to  show  that  the  antenuptial  contract  wu 
evidenced  by  a  written  instnunent  signed  by  de- 
fendant and  delivered  to  complainant,  whidi,  ia 
substance,  transferred  the  shares  of  stock,  hM 
not  a  forbidden  departure,  under  Code  1907. 
i  3005. 

4.  Equity  <S=9l48(3)— Amended  bill,  MsMsa  ft- 
consistent  relief,  not  multlfariOHS. 

An  amended  bill  held  not  multifaiioas  be- 
cause It  sought  inconsistent  relief,  under  Code 
1907,  §  3095. 

5.  Trusts  <S=>37I(I)— Bill  held  to  anfRdeatly 
oharge  undue  Influence  Inducing  slgnlai  of 
antenuptial  agreement. 

In  an  action  to  have  a  trust  declared  in  cor- 
porate stock  transferred  in  an  antennptial 
agreement  to  the  complainant,  bill  keld  to  auf- 
ficientiy  charge  undue  Influence  upon  the  part 
of  the  husband  in  causing  or  inducing  the  com- 
plainant to  sign  a  postnuptial  agreement 
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6.  Ctnoellatlon  of  Instrument*  «=337(7)— Bill 
need  not  set  up  quo  modo  or  facts  constltat- 
ina  undue  Influenoe. 

It  is  not  necessary  for  a  bill,  alleging  nndne 
taflnence  Inducing  complainant  to  sign  an  agree- 
ment, to  set  DP  the  qno  modo  of  the  facts  con- 
stituting nndue  infinence. 

7.  Trusts  «=9|7S— Court  will  not  construe  un- 
ambiguous trust  agreement. 

Although  a  court  of  equity  has  jurisdiction 
for  the  enforcement  of  all  trusts,  and  can  gen- 
erally be  called  upon  by  an  interested  party  to 
construe  or  interpret  instruments  creating  or 
regulating  the  same,  the  instrument  should 
be  ambiguous  or  susceptible  of  a  double  mean- 
ing or  construction;  and,  where  there  is  no 
bona  fide  doubt  as  to  the  true  meaning  and  in- 
tent of  the  provision  of  an  instrument  creating 
the  trust,  or  as  to  the  particular  course  that 
the  trustee  should  pursue,  there  is  no  need  for 
equitable  interference. 

8.  Trusts  ®=>I78— Bill  held  not  to  require  con- 
struction of  trust  agreement. 

A  bill,  seeking  to  have  a  trust  declared  in 
corporate  stock  transferred  in  an  antenuptial 
agreement,  held  not  to  charge  any  action  or  in- 
action on  the  part  of  trustees  in  violation  of 
terms  of  postnuptial  agreements,  or  agree- 
ments presenting  ambiguous  or  double  mean- 
ing which  would  require  construction  by  a  court 
of  equity. 

9.  Equity  <e=»232— Dofoof  In  part  of  bUI  not 
ground  for  demurrer  to  entire  bill. 

If  a  bill  contains  equity,  though  subject  to 
specific  grounds  of  demurrer,  the  defect  can- 
not be  questioned  by  a  denmrrer  addressed  to 
the  bill  in  its  entirety. 

Appeal  fram  Circuit  Court,  Jefferson  Coun- 
ty;  Horace  0.  Wilkinson,  Judge. 

Bill  by  Rose  Johns  Cannon  against  the 
Birmingham  Trust  &  Savings  Company  and 
A.  W.  Smith,  to  annul  two  trust  agreements. 
From  a  decree  overruling  the  demurrers  of 
respondents  to  the  bill  as  amended,  respond- 
ents appeal.    Affirmed. 

The  amendments  to  the  bill  are  as  follows : 

Rose  Johns  Cannon,  a  resident  of  Jefferson 
county,  Alabama,  exhibits  this  her  bill  of  com- 
plaint against  the  Birmingham  Trust  &  Savings 
Company,  a  corporation  and  Arthur  W.  Smith, 
a  resident  of  Jefferson  county,  Alabama,  and 
as  a  basis  for  the  relief  hereinafter  prayed 
states  the  following  facts: 

First.  Complainant  and  respondent  Arthur  W. 
Smith  are  each  over  twenty-one  years  of  age, 
and  residents  of  Jefferson  county,  Alabama. 
Respondent  Birmingham  Trust  &  Savings 
Company  is  a  corporation  organized  under  the 
laws  of  the  state  of  Alabama,  having  its  prin- 
cipal place  of  business  at  Birmingham,  Jefferson 
county,  Alabama.  On  and  since  July  4, 1908,  the 
said  Arthur  W.  Smith  has  been  the  president 
and  chief  administrative  officer  of  respondent 
Bira^gham  Trust  &  Savings  Company,  and  a 
large  stockholder  thereof.  On  and  since  July 
4|  1908,  Lee  C.  Bradley  has  been  a  director  of 
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respondent  Birmingham  Trust  ft  Savings  Com- 
pany,  and  a  large  stockholder  thereof. 

Second.  On,  to  wit,  the  5th  day  of  August, 
1903,  L.  W.  Johns  and  complainant  were  mar- 
ried at  Bessemer,  Alabama,  and  their  marital 
status  continued  until  the  death  of  the  said  L. 
W.  Johns;  complainant  and  said  L.  W.  Johns, 
living  during  said  period  in  or  near  Birming- 
ham, Alabama.  The  said  L.  W.  Johns  died  on, 
to  wit,  the  4th  day  of  February,  1912,'  and 
shortly  after  his  death  complainant  was  ap- 
pointed administratrix  of  his  estate  by  the  pro- 
bate court  of  Jeff ei  son  county,  Ala.,  and  she  is 
still  such  administratrix. 

Third.  Just  prior  to  or  at  the  time  of  com- 
plainant's marriage  to  the  said  L.  W.  Johns, 
she  and  the  said  L.  W.  Johns  entered  into  an 
antenuptial  contract,  by  the  terms  of  which 
complainant  agreed  to  marry  the  said  L.  W. 
Johns,  and  he  made  an  antenuptial  gift  to  com- 
plainant of  the  shares  of  the  capital  stock  of 
the  Birmingham  Railway,  Light  &  Power  Com- 
pany, both  common  and  preferred,  which  were 
then  owned  by  him,  and  in  pursuance  of  said 
agreement,  complainant  married  the  said  I*.  W. 
Johns. 

Amendment  of  April  9, 1918:  "And  complain- 
ant avers  that  said  antenuptial .  contract  was 
evidenced  by  a  written  instrument  at  that  time, 
signed  by  said  L.  W.  Johns  and  delivered  to 
complainant,  which  instrument,  in  substance, 
transferred  to  complainant,  in  consideration  of 
love  and  affection,  and  her  marriage  to  him,  the 
shares  of  the  capital  stock  of  the  Birmingham 
Railway,  Light  &  Power  Company,  both  com- 
mon and  preferred,  which  were  then  owned  by 
him,  and  also  other  property  not  involved  in 
this  suit." 

Subsequent  to  the  marriage  of  complainant 
with  the  said  L.  W.  Johns,  the  said  shares  of 
the  capital  stock  of  the  Birmingham  Railway, 
Light  &  Power  Company,  the  subject-matter  of 
said  antenuptial  contract,  owing  to  a  consoli- 
dation of  said  'Birmingham  Railway,  Light  ft 
Power  Company  with  the  American  Cities 
Railway  ft  Light  Company,  came  to  be  repre- 
sented by  certain  shares  of  the  capital  stock 
of  said  last-named  corporation,  evidenced  by 
certificates  nnmbered  1235  for  eighty  (80) 
shares,  and  1064  for  one  hundred  (100)  shares 
of  the  common  stock  of  said  corporation,  and 
by  certificates  numbered  2063  for  ejghty-eight 
(88)  shares,  and  594  for  one  hundred  (100) 
shares  of  the  preferred  stock  of  said  corpora- 
tion, and  each  of  such  certificates  were  without 
the  knowledge  or  consent  of  complainant 
caused  to  stand  on  the  stock  books  of  said  cor- 
poration in  the  name  of  Wallace  Johns,  who 
was  an  adult  son  of  said  L.  W.  Johns  by  a  for- 
mer wife.  Shortly  after  July  4,  1908,  respond- 
ent Birmingham  Trust  &  Savings  Company, 
acting  under  color  of  a  written  instrument 
signed  on  July  4,  1908,  by  complainant,  the 
said  L.  W.  Johns  and  respondent  Birmingham 
Trust  ft  Savings  Company,  a  copy  of  whlcn  m- 
strument  is  attached  hereto,  marked  "Exhibit 
1,"  and  nMde  a  part  hereof,  procured  to  be  re- 
issued to  it,  in  Ueu  of  and  as  representing  the 
capital  stock,  both  common  and  preferred  above 
described,  Certificate  No.  G-2073,  for  ninety- 
four  (94)  shares  of  the  preferred  capital  stock 
of  said  American  Cities  Railway  &  Light  Com- 
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panjr,  certificate  No.  0-2074  for  ninety-four 
(94)  shares  of  the  preferred  capital  stock  of 
said  company,  certificate  No.  E^1247  for  ninety 
(90)  shares  of  the  common  capital  stock  of 
said  company,  and  certificate  No.  K-124S,  for 
ninety  (90)  shares  of  the  common  capital  stock 
of  said  company.  All  of  said  shares  were  held 
by  said  respondent  Birmingham  Trust  &  Sav- 
ings Company  nnder  color  of  said  written  in- 
strument copied  as  Exhibit  1  to  this  biU,  on- 
til,  to  wit,  September,  1911,  nt  or  at>oat  which 
time,  owing  to  a  dissolution  of  the  said  Ameri- 
can Cities  Railway  &  Light  Ck>mpany  as  a  body 
corporate,  and  the  conversion  of  its  assets  into 
cash,  and  the  distribution  of  same  by  said 
company  among  its  stockholders  according  to 
their  several  interests,  the  said  respondent 
Birmingham  Trust  &  Savings  Company  re- 
ceived in  lieu  of  all  the  said  shares  the  sum  of 
thirty-two  thousand  three  hundred  and  fifty- 
seven  and  •<>/io«  doUars  ($32,357.60)  as  fol- 
lows: Ninety-four  hundred  ($9,400.00)  dollars 
for  certificate  No.  (}-2073;  ninety-four  hundred 
(19,400.00)  dollars  for  certificate  No.  <}-2074; 
sixty-seven  hundred  seventy-eight  and  *o/ieo 
(16,778.80)  dollars  for  certificate  No.  BJ-1247; 
and  sixty-seven  hundred  seventy-eight  and 
■o/ioo  ($6,778.80)  doUars  for  certificate  No. 
B-1248. 

The  respondent  Birmingham  Trust  ft  Sav- 
ings Company  held  said  sum  of  $32,367.60, 
under  color  of  said  instrument  copied  as  Elz- 
hiMt  1,  to  tUs  bill,  until,  to  wit,  December 
22,  1911,  on  which  date  complainant,  her  said 
husband,  L.  W.  7ohns,  respondent,  Arthur  W. 
Smith,  and  respondent  Birmingham  Trust  ft 
Savings  Company  signed  another  instrument  in 
writing,  a  copy  of  which  is  hereto  attached, 
marked  "Eixhibit  2,"  and  made  a  part  ot  this 
bill.  Shortly  after  the  signing  of  said  last- 
named  instrument  in  writing,  and  acting  under 
color  of  same,  respondent  Birmingham  Trust  ft 
Savings  Company  transferred  said  $32,367.60 
to  respondent  Arthur  W.  Smith,  which  said 
respondent  held  said  fund  or  its  equivalent  in 
bonds,  mortgages,  or  other  securities  into  which 
he  had  converted  same,  taking  title  in  his  own 
name  under  color  of  said  last-mentioned  in- 
strument in  writing,  until  the  death  of  com- 
plainant's said  husband,  L,  W.  Johns,  but  com- 
plainant is  not  advised  what  portion  of  said 
fund  was,  held  by  said  Arthur  W.  Smith  in 
cash,  or  what  portion  was  held  by  him  in  the 
form  of  bonds,  mortgages,  or  other  securities 
Into  which  he  had  converted  same,  and  title 
to  which  be  had  taken  in  his  own  name  as 
aforesaid.  Complainant  is  informed'  and  be- 
lieves and  upon  such  information  and  belief 
avers  the  facts  to  be:  That  after  the  death 
of  complainant's  said  husband,  L.  W.  Johns, 
respondent  Arthur  W.  Smith  transferred  and 
delivered  to  respondent  Birmingham  Trust  & 
Savings  (Company  a  portion  of  said  fund  and 
some  of  said  securities  so  held  by  him  at  the 
death  of  complainant's  said  husband,  and  him- 
self retained  a  portion  of  same,  but  what 
amount  of  said  fund  and  which  of  said  securi- 
ties he  so  transferred  and  delivered  and  what 
amounts  and  which  of  same  he  retained  com- 
plainant does  not  know;  that  since  the  death 
of  complainant's  said  husband  the  respondent 
Birmingham  Trust  ft  -  Savings  CJompany  has 
loaned,  invested,  and  reinvested  a  portion  or 
all  of  said  fund  and  securities  so  delivered  to 


it,  taking  title  to  sudi  Investments  and  rein- 
vestments in  Its  own  name  and  collecting  in- 
terest thereon,  but  the  extent  and  exact  nature 
of  such  investments  and  reinvestments  and  the 
amount  of  such  interest  is  unknown  to  com- 
plainant; that  since  the  death  of  complainanfs 
said  husband,  L.  W.  Johns,  respondent  Arthur 
W.  Smith  has  loaned,  invested,  and  reinvested 
a  portion  or  all  of  said  fund  and  securities  so 
retained  by  him,  taking  title  to  such  invest- 
ments in  his  own  name  and  collecting  interest 
thereon,  but  the  extent  and  exact  nature  of 
such  investments  and  reinvestments  and  the 
airiount  of  such  interest  is  unknown  to  eom- 
plainant;  that  the  respondent  Arthur  W.  Smitii, 
and  Birmingham  Trust  ft  Savings  CTOmpany 
now  either  jointly  or  severally  hold  the  said 
fund  or  the  proceeds  thereof  in  cash  or  securi- 
ties, or  botii,  and  withhold  the  same  from  com- 
plainant ;  that  respondents  have  loaned,  invest- 
ed, and  reinvested  said  fund  and  said  securities 
as  aforesaid,  and  taken  title  to  said  invest- 
ments and  reinvestments,  and  made  collections 
of  said  Interest,  and  now  withhold  from  com- 
plainant the  proceeds  under  color  of  the  written 
instrument  copied  as  Sxhlbit  2  to  this  bill. 
And  complainant  avers  that  before  bringing 
this  suit  she  made  demand  on  the  said  respond- 
ents separately  and  severally  for  said  money 
and  said  securities,  the  proceeds  of  said  fund, 
and  each  of  them  refused  to  deliver  the  some  to 
her  or  to  account  to  her  for  same. 

Amendment  of  April  9,  1918: 

"Fourth,  Complainant  avers  Qiat  the  written 
instrument  dated  July  4,  1906,  a  copy  of  which 
Is  attached  as  Szhibit  1  to  ttiis  bill,  is  invalid 
and  not  binding  on  her,  for  the  reason  that 
she  was  induced  to  sign  it  through  and  by  the 
exercise  upon  her  to  that  end  of  undue  influence 
by  her  said  husband,  L.  W.  Johns.  Complain- 
ant further  avers  that  the  writtm  instrument 
dated  December  22,  1911,  a  copy  of  whidi  is 
attached  as  Exhibit  2  to  this  bill,  la  Invalid 
and  not  binding  uptm  her,  for  the  reason  that 
she  was  induced  to  sign  it  through  and  by  the 
exercise  upon  her  to  that  end  of  undue  in- 
fluence by  her  said  husband.  It.  W.  John*." 

Amendment  of  August  7,  1919: 

"Fifth.  Oratrix  further  avers  that  whetiier 
or  not  she  is  entitled  to  said  property  bdd  by 
defendants,  Arthur  W.  Smith  and  tiie  Birming- 
ham Trust  ft  Savings  CJompany,  as  hsTing 
been  an  antenuptial  gift  from  h»  deceased 
husband,  L.  W.  Johns,  and  wbetlier  or  not 
said  written  instrument,  a  copy  of  which  is 
marked  *£zhibit  1'  <^  this  bill,  be  valid  or  in- 
valid, and  whether  or  not  said  written  instm- 
ment  marked  'Exhibit  2*  of  this  bill  be  valid 
or  invalid,  in  any  of  said  events,  said  defend- 
ants Arthur  W.  Smith  and  the  Birmingham 
Trust  &  Savings  Company  are  trustees,  ftir 
the  use  and  benefit  of  oratrix  of  property  held 
by  them  as  aforesaid,  or  a  part  thereof,  and 
oratrix  avers  that  each  of  said  last-named  de- 
fendants claim  and  hold  said  property  as  trus- 
tees under  said  written  instrument  marked 
'Exhibit  2'  of  this  bill.  Oratrix  further  avers 
that  said  last-named  defendants  claim  that  nn- 
der and  by  the  terms  of  said  written  instra- 
ment  marked  'Exhibit  2'  oratrix  is  entitled 
only  to  receive  the  net  proceeds,  during  ber 
natural  life,  of  the  income  of  that  part  of  said 
fund  held  by  defendant  Arthur  W.  Smith,  as 
trustee,  to-wit,  one-half  of  the  total  sum  realised 
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by  defendant  Birmingham  Tnut  ft  Sayings 
Company  aa  the  proceeds  of  said  stock,  and 
that  abe  ia  entitled  to  receive  nothing  of  the 
principal  or  Income  of  the  other  one-half  of 
aaid  fund,  viz.  that  part  held  by  the  Birming- 
ham Trust  &  Savings  Company  as  trustee. 
Oratriz  farther  avers  that  said  interpretation 
is  incorrect,  wrong,  and  unjnst,  and  that,  this 
bill  having  been  filed  for  the  purpose  of  deter- 
mining the  nature  and  extent  of  aaid  trust,  and 
whether  the  same. is  in  invitnm,  or  whether  it 
be  created  by  written  instrument  marked  'Ebc- 
faibit  V  or  by  written  instrument  marked  'Bbc- 
hibit  2' ;  that  is  to  say,  whether  or  not  oratrix 
is  mistaken  in  her  averments  that  said  fund 
belongs  to  her  absolutely  and  ia  an  antenup- 
tial gift,  or  whether  she  haa  the  rights  which  by 
its  terms  axe  purported  to  be  conferred  upon 
her  by  Exhibit  No.  1,  or  by  Exhibit  No.  2. 
Oratrix  calls  upon  the  court  to  determine,  first, 
whether  she  is  the  owner  of  said  fund  in  the 
hands  of  both  of  said  trustees,  and,  if  not,  then, 
whether  she  ia  the  owner  of  whatever  rights 
are  purported  to  be  conferred  upon  her  by 
written  instrument  £<xhibit  No.  1,  or  by  written 
instrument  Exhibit  No.  2,  and  if  this  court 
determines  that  she  is  entitled  to  such  rights 
as  are  puri>orted  to  be  conferred  upon  her 
under  either  of  said  instruments,  then  to  inter- 
pret said  instrument  as  to  what  her  rights 
thereunder  are  and  to  enforce  same." 

To  the  end  therefore  that  the  said  Birming^ 
ham  Trust  &  Savings  Company,  a  corporation, 
and  the  said  Arthur  W.  Smith,  and  the  admin- 
istrator ad  litem  of  the  estate  of  L.  W.  Johns, 
deceased,  when  appointed  by  this  court,  may 
show  cause,  if  they  can,  why  your  oratrix 
should  not  have  the  relief  hereby  prayed,  she 
prays  that  the  said  Birmingham  Trust  A  Sav- 
ings Company,  the  said  Arthur  W.  Smith,  and 
the  said  adminiatrator  ad  litem  of  the  estate 
of  Ik  "W.  Johns,  deceased,  when  appointed,  be 
by  proper  process  of  this  court  eadi  made  par- 
ties defendant  to  this  bill  of  complaint,  and 
that  they  each  be  required  under  the  rules  of 
this  court  and  within  the  time  required  by  law 
and  the  mles  of  this  honorable  court  to  plead, 
anawer,  or  demur  to  this  bill  of  complaint,  and 
that  they  each  be  required  to  make  answer 
hereto  as  by  note  hereto  attached  they  are  re- 
quired to  do. 

And  oratriz  further  prays  that  upon  a  final 
hearing  of  this  cause  this  court  will  order,  ad- 
jodge,  and  decree  that  the  written  instrument, 
a  copy  of  which  is  attached  hereto  and  marked 
'Exhibit  1,'  be  canceled,  annulled,  and  hdd  for 
naught,  and  that  the  written  instrument,  a  copy 
of  which  is  attached  hereto  and  marked  'Ex- 
hibit 2,'  be  canceled,  annulled,  and  held  for 
naught.  And  oratriz  further  prays  that  the 
said  fund  described  and  referred  to  in  para- 
graph 3  of  this  bill  of  complaint  be  decreed 
to  be  the  proceeds  of  the  said  antenuptial 
gift  to  oratrix  from  her  said  husband,  L.  W. 
Johns,  and  to  be  the  property  of  oratrix.  And 
oratrix  further  avers  that  a  money  decree  be 
rendered  in  her  favor  against  each  of  the  said 
defendants  for  whatever  amount  the  evidence 
may  show  such  defendant  holds  of  tike  said 
fund,  and  that  a  decree  be  entered,  divesting 
out  of  the  said  Birmingham  Trust  &  Savings 
Company  the  title  to  such  securitieB  as  the 
evidence  may  show  has  been  received  by  It  as 
the  proceeds  of  said  fund  or  any  part  thereof. 
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and  investing  the  title  to  the  same  in  com- 
plainant, and  that  a  decree  be  entered,  divest- 
ing out  of  defendant  Arthur  W.  Smith  the 
title  to  such  securities  as  the  evidence  may 
show  has  been  received  by  him  as  the  proceeds 
of  said  fund  or  any  part  thereof,  and  Investing 
the  title  thereto  in  complainant.  And  oratrix 
further  prays  for  an  accounting  in  this  court  by 
the  respondents,  and  each  of  them,  and  that 
whatever  sum  of  money  is  due  to  her  from  the 
respondents,  and  each  of  them,  as  the  proceeds 
of  said  fund  or  any  part  thereof  with  interest 
therein  shall  be  decreed  by  the  court  in  favor 
of  oratrix  and  against  respondents.  And  ora- 
trix further  prays  that  such  securities  as  may 
be  in  the  hands  of  the  respondents  or  either 
of  them  as  the  proceeds  of  said  fund  shall  be 
decreed  to  he  the  property  of  oratrix,  and  that 
said  respondents  be.  required  to  deliver  the  same 
to  her  by  decree  of  this  court.  And  oratrix 
farther  prays  that  respondents,  and  each  of 
them,  be  required  to  account  to  her  for  interee* 
on  said  fund  for  the  time  during  which  the 
said  respondents  have  had  possession  of  same. 

Oratrix  further  prays  that  if  it  be  found  nec- 
essary under  the  facts  alleged  in  this  bill  of 
complaint,  this  court  will  appoint  an  admin- 
istrator ad  litem  of  the  estate  of  L.  W.  Johns, 
deceased,  and  that  audi  administrator  when 
appointed  be  made  a  party  respondent  to  this 
proceeding,  and  to  that  end  that  all  necessary 
orders  and  decrees  as  may  be  necessary  for  such 
action  be  made  and  entered  by  the  court  as 
if  specially  prayed  for  in  this  bill  of  com- 
plaint. 

And  if  oratriz  is  in  any  wise  mistaken  as  to 
the  relief  specially  prayed  for,  she  further 
prays  for  such  other,  further,  or  different  re- 
lief as  in  the  premises  and  under  the  evidence 
to  be  hereafter  adduced  she  may  be  entitled  to, 
and  as  may  seem  to  the  court  meet  and  proper, 
and  oratriz  will  ever  aa  in  duty  bound  pray, 
etc 

Amendment  of  August  7,  1919:  "Oratrix  f  nr- 
dier  prays  that  if  she  is  mistaken  in  her  alle- 
gations that  she  is  entitled  to  said  fund  as 
the  proceeds  on  an  antenuptial  gift  from  her 
said  deceased  husband,  and  if  this  court  deter- 
mines tnat  whatever  rights  oratrix  has  or  had 
under  either  of  said  written  instruments,  then 
this  court  will  interpret  said  instnunent  under 
which  her  rights  are,  and  make  such  orders 
and  decrees  as  may  be  necessary  to  enforce  her 
said  rights." 

Agreement  of  July  4,  1906. 

Thia  agreement  was  entered  Into  by  Ijl  W. 
Johns,  as  party  of  the  first  part,  Rose  Johns, 
who,  having  remarried  since  the  death  of  L.  W. 
Johns,  is  now  Rose  Johns  Cannon,  as  party 
of  the  second  part.  It  recites  that  L.  W.  Johns 
entered  Into  an  antenuptial  contract,  whereby 
Li.  W.  Johns  made  an  antenuptial' gift  to  Rose 
Johns  of  certain  shares  of  the  capital  stock  of  the 
Birmingham  Railway,  light  &  Power  Com- 
pany; that  these  shares  were  then  represented 
by  certain  shares  of  the  capital  stock  of  the 
ionerican  Cities  Railway  &  I/ight  Company; 
that  the  stock  representing  the  antenuptial  gift 
were  never  transferred  by  L.  W.  Johns  to  Rose 
Johns,  and  that  they  were  "mutually  desirous 
of  modifying  the  terms  of  the  said  antenuptial 
agreement  as  hereinafter  expressed."  This 
agreement  provides  that,  upon   acceptance  by 
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Rom  Johns,  its  proTkiona  ahould  b«  in  lieu  of 
dower  and  alimonr. 

The  said  shares  of  stock  in  the  American 
Oties  Railway  &  light  Company  were,  by  the 
terms  of  said  agreement,  assigned  to  the  said 
Rose  Johns,  in  lieu  of  said  antenuptial  gift, 
"to  be  held  in  trust  for  her  by  the  Birmingham 
Trust  «c  Savings  Company,  as  trustee,  for  the 
uses  and  upon  the  trusts  herein  provided,"  the 
said  Lk  W.  Johns  agreeing  to  cause  these  shares 
of  stock  to  be  duly  transferred  to  the  Birming- 
ham Trust  &  Savings  Company,  and  the  trans- 
fer properly  entered  on  the  books  of  the  Ameri- 
can Cities  Railway  &  Light  Company,  and  new 
certificates  to  be  issued  to  the  trustee,  all  of 
which  was  afterwards  done. 

The  trusts  and  uses  upon  which  said  stock 
was  to  be  held  by  the  trustee  are  briefly  as 
follows: 

'  (a)  To  hold  the  legal  title  to  one-half  of  said 
stodc  during  the  life  of  Rose  Johns,  and  for 
her  benefit  during  that  time;  and  to  hold  the 
legal  title  to  the  other  one-half  for  the  use  and 
benefit  of  Roee  Johns  in  fee  simple,  each  in- 
terest being  a  several  and  not  an  undivided 
interest;  to  transfer,  incumber  and  dispose  of 
the  life  estate  one-half,  with  the  consent  of  I* 
"W.  Johns,  Rose  Johns  and  the  trustee,  for  re- 
investment or  for  necessary  maintenance  of 
Rose  Johns,  and  to  transfer,  incumber  and  dis- 
pose of  the  fee-simple  one-half,  with  the  consent 
of  Roee  Johns  and  the  trustee,  for  like  purposes. 

(b)  To  collect  and  pay  over  to  Rose  Johns 
the  dividends  on  said  stock  during  her  life. 

(c)  Upon  the  death  of  Roee  Johns,  to  transfer 
the  life  estate  one-half  to  Lw  W.  Johns,  if 
living;  otherwise,  to  his  representatives,  dit- 
tributees,  or  legatees;  and  to  transfer  the  fee- 
simple  one-half  to  the  representatives,  distribu- 
tees or  legatees  of  Roee  Johns.  The  trust 
terminates  upon  the  death  of  Rose  J<Ans. 

The  agreement  of  July  4,  19(^  further  pro- 
vides that  if  any  monthly  dividend  paid  to  Rose 
Johns  exceeds  9100.00,  she  will  pay  the  excess 
to  L.  W.  Johns,  and  if  less  than  $100.00,  the 
deficiency  will  be  paid  to  her  by  L.  W.  Johns, 
a  lien  upon  certain  described  real  estate  being 
created  to  secure  the  payment  of  such  defi- 
ciencies, if  any;  also  that  Rose  Johns  would 
contribute  all  dividends,  except  $25.00  per 
month,  to  the  maintenance  of  the  home,  unleas 
there  be  a  separation  of  the  parties. 

The  Birmingham  Trust  &  Savings  Company 
executed  the  agreement  to  evidence  its  accept- 
ance of  the  trust.  Arthur  W.  Smith  was  not 
a  party  to  this  agreement  of  July  4,  lOOS.  A 
copy  of  this  July  agreement  is  attached  to  the 
bill,  as  amended,  as  "Exhibit  1." 

Agreement  of  December  22, 1911. 

This  agreement  was  entered  into  by  L.  W. 
Johns,  first  party.  Rose  Johns,  second  party, 
Birmingham  Trust  &  Savings  Company,  third 
party,  and  Arthur  W.  Smith,  fourth  party. 

TMs  December  agreement  recites  the  execu- 
tion of  the  July  agreement;  the  issuance  to 
the  Birmingham  Trnnt  &  Savings  Company,  as 
trustee,  of  the  new  certificates  of  the  Ameri- 
can Cities  Railway  &  Ldght  Company;  states 
that  the  said  trustee  became  the  holder  of  the 
sew  certificates  in  trust  upon  the  terms  stated 
in  the  July  agreement;  states  that  the  Ameri- 
can Cities  Railway  &  Light  Company  was  dis- 


solved and  its  assets  converted  into  cash;  that 
the  Birmingham  Trust  &  Savings  Company, 
as  said  trustee,  received  $32,357.60  for  said 
shares  niton  said  dissolution;  tiiat  L.  W.  John* 
and  Rose  Johns  desired  to  modify  the  July 
agreement  and  to  substitute  this  December 
agreement  therefor,  and  that  said  trustee  bad 
consented  thereto.  This  agreement,  like  the 
July  agreement,  provides  that  its  provisions 
should  be  in  lieu  of  all  claims  of  dower  by 
Rose  Johns,  and  in  lien  of  all  alimony  against 
L.  W.  Johns  in  the  event  of  a  separation. 

L.  W.  Johns,  Rose  Johns,  and  the  Birming- 
ham Trust  &  Savings  Company,  as  said  trus- 
tee, transferred  and  assigned  to  Arthur  W. 
Smith,  as  trustee,  the  said  sum  of  $32357.60 
less  $200.00,  expense  incurred  by  the  Birming- 
ham Trust  &  Savings  Company,  as  trustee, 
under  the  July  agreement.  The  trusts  and 
uses  upon  which  said  sum  were  to  be  held 
by  Arthur  W.  Smith,  as  trustee,  are  briefly,  as 
follows: 

(a)  To  hold  the  legal  title  to  said  trust  fund, 
including  property  in  which  it  may  be  invested 
daring  the  Joint  lives  of  L.  -W.  Johns  and  Rose 
Johns,  all  income  to  be  paid  to  Rose  Johns, 
during  such  time,  she  to  pay  to  L.  W.  Johns 
any  excess  over  $1,200.00  per  year  received  by 
her,  and  he  to  pay  any  deficiency  to  her,  a  lien 
on  certain  described  real  estate  being  created 
to  secure  such  defidencieB,  if  any;  she  to 
contribute  all  Income  received  by  her,  except 
$240.00  per  year  during  the  joint  lives,  to  the 
maintenance  of  the  home  if  L.  W.  Johns  main- 
tains a  home  for  her.  In  the  event  of  sepa- 
ration L.  W.  Johns  and  Rose  Johns  are  to  re- 
ceive the  net  income  equally  if,  in. the  opinion 
of  the  trustee,  A.  W.  Smith,  the  separation  was 
without  fault  on  the  part  of  L.  W.  Johns.  Up- 
on the  death  of  either  party,  A.  W.  Smith,  as 
trustee,  is  to  retain  one-half  of  the  trust  fund, 
and  pay  the  net  income  thereof  to  the  surrivor 
during  the  life  of  the  survivor,  and  to  transfer 
and  assign  the  other  one-half  to  Birmingham 
Trust  &  Savings  Company,  as  trustee,  for  a 
charity.  This  trust,  with  A.  W.  Smith  as  trus* 
tee,  terminates  upon  the  deaths  of  both  L.  W. 
Johns  and  Rose  Johns,  and  thereupon  A.  W. 
Smith,  as  trustee,  is  required  to  transfer  and 
assign  the  one-half  remaining  in  his  hands  to 
Birmingham  Trust  &  Savings  Company,  as  said 
trustee. 

(b)  The  trust  fund  transferred  by  Smitli, 
trustee,  to  Birmingham  Trust  &  Savings  Com- 
pany,  trusteei  one-half  upon  the  death  of  on* 
of  the  parties  and  the  other  one-half  upon 
the  death  of  the  survivor,  is  to  be  known  aa  the 
"Uewellyn  and  Rose  Johns  Memorial  Fund." 
The  beneficiary  of  this  fund  is  such  association, 
organization,  society  or  corporation,  existing 
and  maintaining  an  institution  in  Jefferson 
county,  Alabama,  'Svhich  cares  for,  supports, 
and  maintains  and  educates,  where  needed,  or- 
phan children,  indigent  persons,  and  needy  old 
people,  one,  any  or  all  of  them,  or  wliich  carea 
for  and  supports,  when  needed,  indigent  or 
helpless  miners,  their  wives  or  children,  any 
one  or  all  of  them,  in  the  state  of  Alabama." 
The  trustee  is  required  to  select  the  bene- 
ficiary, and  may  change  the  benefidazy  at  the 
end  of  each  year,  provided  always  that  ths 
beneficiary  belongs  to  the  above  dass.  The  net 
income  is  required  to  be  paid  to  the  benefidarr 
during  the  year  for  which  it  has  been  selected 
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The  intedtioii  expressed  as  to  this  second  trast, 
of  which  the  Birmingham  Trust  & '  Savings 
Company  is  trustee,  is  to  create  "a  perpetual 
charitable  trust  for  the  purposes  hereinabove 
set  out" 

Tillman,  Bradley  ft  Morrow,  of  Birminp 
bam,  for  appellants. 

Burgin  &  Jenkins  and  Harsh,  Harsh  ft 
Harsh,  all  of  Birmingham,  for  appellee. 

ANDERSON,  C.  J.  [1,  l]  When  this  case 
was  heard  on  former  appeal  (194  Ala.  489,  69 
South.  934)  this  court  held  that  as  the  bill 
averred  a  mere  parol  gift  of  corporate  stock 
by  Johns  to  his  prosjjcctlve  bride,  and  the 
gift  was  never  consummated  by  delivery  of 
the  stock.  It  was  Inoperative.  The  bill,  how- 
ever, by  amendment  avers,  in  efTect,  that  the 
antenuptial  contract  was  evidenced  by  a  writ)- 
ten  Instrument  signed  by  L.  W.  Johns  and 
delivered  to  complainant,  which  said  Instru- 
ment In  substance  transferred  to  complainant 
the  shares  of  the  capital  stock  of  the  Bir- 
mingham Railway,  Light  ft  Power  Company, 
both  common  and  preferred,  which  were  then 
-owned  by  him,  and  also  other  property  not 
involved  In  this  miit.  This  Is  a  snfiadent 
averment  of  the  assignment  or  transfer  of  the 
stock  as  between  the  parties,  and  at  least 
gave  the  complainant  such  a  right  or  claim 
thereto  as  could  be  enforced  In  a  court  of 
equity.  Campbell  v.  Woodstock  Iron  Co.,  83 
Ala.  351,  8  South.  869;  Union  Bank  v.  Hart- 
well,  84  Ala.  379,  4  South.  156;  Bemey  Bank 
V.  Plnckard,  87  Ala.  577,  6  South.  364.  Sec- 
tion 8471  of  the  Code  of  1907,  requiring  the 
registration  of  transfers  upon  the  books  of  a 
corporation,  was  intended  only  for  the  pro- 
tection of  judgment  creditors  or  subsequent 
purchasers  without  notice,  but  does  not  In- 
validate other  methods  of  assignments,  trans- 
fers, or  liens  as  between  the  parties.  The 
case  of  Jones  v.  Weakley,  99  Ala.  441,  12 
South.  420,  19  h.  R.  A.  700,  42  Am.  St  Rep. 
84,  in  no  wise  conflicts  with  this  holding. 

[3,  4]  The  amendment  to  the  bill  was  not  a 
forbidden  departure,  nor  does  the  fact  that  It 
sought  inconsistent  relief  render  It  multifari- 
ous. Section  3095  of  the  Code  1907 ;  Barring- 
ton  V.  Barrlngt(m,  201  Ala.  185,  77  South.  711 ; 
Durr  V.  Hanover  National  Bank,  170  Ala.  260, 
68  South.  1012.  The  authorities  cited  by 
counsel  for  appellant  are  either  Inapt  or  re- 
lated to  chancery  pleading  prior  to  the  adop- 
tion of  the  section  of  the  Code  above  cited. 

It,  6]  Paragraph  4  of  the  bill  as  last 
amended  sufficiently  charges  undue  Influence 
iip<m  the  part  of  the  husband,  L.  W.  Johns^ 
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In  causing  or  inducing  the  complainant  to 
sign  the  postnuptial  agreements.  It  was  not 
necessary  for  the  bill  to  set  up  the  quo  mode 
or  the  facts  constituting  undue  influence. 
Cunnlnghame  v.  Herring,  195  Ala.  471,  70 
South.  148;  Alexander  v.  Gibson,  176  Ala. 
262,  67  South.  760;  Letohatchle  Church  v. 
Bullock,  133  Ala.  548,  32  South.  68;  PhUlips 
v.  Bradford,  147  Ala.  352,  41  South.  657; 
McLeod  V.  McLeod,  137  Ala.  267,  84  South. 
228.  See  specially  Alexander  Case,  supra, 
where  the  question  Is  fully  discussed,  and 
cases  to  the  contrary  were  specially,  or  In 
effect,  overruled.  There  is  an  expression  to 
the  contrary  In  the  case  of  Frederick  v.  Hart- 
ley, 202  Ala.  43,  70  South.  381,  but  the  same 
was  dictum,  as  the  bill  there  attempted  to 
set  up  the  quo  modo,  and  the  facts  set  up  did 
not  sufficiently  charge  undue  Influence,  and 
said  expression  was  not  only  ndt  necessary  to 
a  decision  of  the  case,  but  Is  contrary  to  the 
established  rule  as  laid  down  In  the  cases 
supra. 

[7-t]  It  Is  no  doubt  true  that  a  court  of 
equity  has  Jurisdiction  for  the  enforcement 
of  all  trusts,  and  can  generally  be  called  upon 
by  an  Interested  party  to  construe  or  Inter- 
pret the  Instruments  creating  or  regulating 
the  same ;  but  In  order  to  obtain  an  interpre- 
tation the  instrument  should  be  ambiguous 
or  susceptible  of  a  double  meaning  or  con- 
struction, and  where  there  Is  no  bona  fide 
doubt  as  to  the  true  meaning  and  Intent  of 
the  provisions  of  the  Instrument  creating  the 
trust,  or  as  to  the  particular  course  that  the 
trustee  should  pursue,  there  Is  no  need  for 
equitable  Interference.  3  Pomeroy,  Eq.  Jar. 
8  1064;  Clay  v.  Gurley,  62  Ala.  14.  The 
last  alternative  of  the  bill  does  not  charge 
any  action  or  Inaction  on  the  part  of  the 
trustees  In  violation  of  the  plain  and  unan>- 
blguous  terms  of  the  postnuptial  agreements, 
or  a  misconstruction  or  misinterpretation 
of  same  by  the  trustees.  Nor  do  the  instru- 
ments In  question  present  an  ambiguous  or 
double  meaning  which  would  require  con- 
struction by  a  court  of  equity.  The  demurrer, 
however,  presenting  this  question,  goes  to  the 
whole  bill  as  amended,  and  not  to  this  feature 
of  same.  It  is  a  settled  rule  that  if  the  bill 
contains  equity,  though  subject  to  specific 
grounds  of  demurrer,  the  defect  cannot  be 
questioned  by  a  demurrer  addressed  to  th* 
bill  In  Its  entirety.  Macke  v.  Macke,  200  Ala. 
260,  76  South.  26;  McMahon  v.  McMahon,  170 
Ala.  338,  54  South.  165. 

The  decree  of  the  circuit  court  Is  affirmed. 

All  Justices  concur. 
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KIMM0N8  V.  JEFFERSON  COUNTY 

BOARD  OF  EDUCATION  et  al. 

(«  Oiv.  73.) 

(Supreme  Court  of  Alabaras.   June  26,  1920.) 

1.  Statutes  «s3l22(t)— School  Coda  not  an- 
oonstitvlloaal  on  account  of  title. 

The  School  Code  (Acts  1919,  p.  567),  held 
Dot  void  aa  in  contravention  of  Const.  1001,  { 
45,  having  expressed  in  its  title  one  clear  com- 
prehensive subject,  to  provide  a  complete  edu- 
cational system  for  the  state,  followed  by  a 
complete  index  as  to  each  minor  subject  con- 
tained in  the  body  of  the  act,  all  related  to  the 
general  subject. 

2.  Statutes  «=9g6( I)— Softool  Code  aot  looal 
aot  because  unnecessary  In  oertaia  looalltles. 

The  School  Code  (Acta  1919,  p.  667),  la 
not  local  because  at  the  time  of  its  passage 
therb  were  in  the  state  certain  localities  without 
need  for  its  operation. 

3.  Sobools  and  sehool  dlstrlots  «s>4»-Legis- 
latnre  could  constitute  county  board  of  edn- 
catton  agency  of  state. 

It  was  entirely  within  the  legislative  power, 
by  the  School  Code  (Acts  1919,  p.  667),  to 
constitute  a  county  board  of  education  a  quasi 
corporation  and  an  independent  agency  of  the 
state  for  the  purposes  enumerated  in  the  Code. 

4.  Schools  and  school  districts  <8=>95(3)— War- 
rants  of  county  board  of  aduoatlon  not  na> 
gotlafcle  Instruments. 

Warranta  issued  by  a  county  board  of  edu- 
cation under  authority  of  the  Sehool  Code 
(Acta  1919,  p.  567),  containing  no  promise  to 
pay,  but  merely  an  acknowledgment  of  indebt- 
edness of  the  board  and  an  order  on  the  county 
treasurer  of  public  achool  funds,  keld  not 
negotiable  instrumenta. 

5.  Schools  and  sehool  districts  4=>95(2)-> 
County  board  of  education  may  pledge  tax 
levy  by  Issue  and  sale  of  warrants. 

Special  school  fund  collected  under  three- 
mill  tax,  being  under  control  of  county  board  of 
education  as  provided  in  the  School  Code  (Acta 
1919,  p.  667),  the  board  is  empowered  to  pledge 
the  tax  levy  by  6  per  cent,  warranta  constitut- 
ing an  acknowledgment  of  indebtedness  and  an 
order  on  the  county  treasurer  of  public  school 
funds  to  procure  cash  to  erect  a  school  building 
for  a  particular  district,  the  board  being  alao 
authorised  to  place  the  warrants  on  the  market 
for  conversion  Into  cash,  the  warrants  not  being 
bonds  sought  to  be  issued  by  any  political  sub- 
division of  the  state  or  county,  so  that  Const. 
1901,  i  104,  prohibiting  local  lawa,  secSon  222, 
relative  to  authorization  of  bond  issue  by  a 
majority  vote  of  the  county,  and  section  224, 
Imposing  a  debt  limit  for  municipal  corpora- 
tions, have  no  application  to  the  case. 

6.  Schools  and  school  districts  ^=>95(2)— 
County  board  of  education  may  issue  war- 
rants bearing  Interest  piqrable  semiannually. 

Under  the  School  Code  (Acts  1919.  p.  667), 
a  county  board  of  education  haa  authority  to 
Issue  6  per  cent,  warranta  for  a  achool  build- 


ing on  the  public  achool  funds  of  the  eoonty 
having  their  interest  payable  semisnnoaHy  in- 
stead of  annually. 

Appeal  from  Cilrcalt  Cioart,  Jefferson  Coun- 
ty;  Dan.  A.  Greene,  Judge. 

Bill  by  J.  I.  Elmmons  against  the  Board  of 
Education  of  Jetterson  County  and  others 
to  enjoin  the  issuance  of  certain  warrants 
for  building  purposes.  From  a  decree  deny- 
ing relief,  complainant  appeals.    Affirmed. 

Appellant,  a  resident  citizen  and  taxpayer 
of  school  district  No.  8-A  of  Jefferson  coun- 
ty, filed  this  bill  against  the  Jefferson  county 
board  of  education  and  the  Individual  mem- 
bers thereof  to  restrain  said  board  from  the 
issuance  and  sale  of  926,000  of  6  per  cent 
warrants  to  raise,  funds  for  the  erection 
of  a  schoolhouse  in  said  district. 

The  bill  shows  the  establishment  ot  the 
above-named  school  district  by  metes  and 
bounds,  and  that  on  September  8,  1919,  a 
special  tax  of  three  mills  -waa  levied  upon 
the  real  and  personal  property  situated  In 
said  school  district,  such  tax  to  contlnae  for 
a  period  of  ten  years ;  that  at  a  meetlns  of 
the  board  a  re8<Hnti(ni  vras  passed  Inviting 
bids  for  the  construction  of  a  grammar  achool 
building  for  the  above-named  school  district, 
.and  at  such  meeting  the  secreUry  of  the 
board  waa  authorized  to  advertise  the  sale 
of  $25,000  of  6  per  cent  warrants  for  the 
purpose  of  raising  funds  to  erect  such  a 
school  building ;  and  that  under  the  anth<v- 
ity  of  said  resolution  the  board  is  preparing 
to  issue  and  sell  for  cash  an  issue  of  war- 
ranta In  denominations  of  $1,000  eax^  bear- 
ing coupons  for  the  interest  at  6  per  centum 
per  annum.  A  copy  of  the  prc^xised  warrant 
is  set  out  in  the  bill,  aa  foUowa: 

"No. . 

"State  of  Alabama,  Jefferson  Oonnty. 

"School  Building  Warrants. 

"Know  all  men  by  these  presents,  thst  the 
county  board  of  education  of  Jefferson  county, 
Alabama,  is  justly  indebted  to  the  bearer  hereof 
in  the  principal  sum  of  $1,000  and  the  connty 
treasurer  of  the  public  school  funds  Is  hereby 
authorized,  ordered,  and  directed  to  pay  to 
bearer  the  said  sum  of  $1,000  from  the  fnnd 

hereinafter  designated  on  the  let  day  of , 

19 — ,  with  interest  thereon  from  the  date  hereof 
at  the  rate  of  6  per  cent,  per  annum,  payable 
semiannually  on  the  1st  day  of  February  and 
August,  in  each  year  hereafter,  until  the  mato- 
rity  of  this  warrant,  on  presentation  and  sur- 
render of  the  coupons  hereto  attached  as  they 
respectively  mature.  Both  principal  and  inter- 
est of  this  warrant  are  payable  in  lawful  money 
of  the  United  States  of  America  at  the  office  of 
said  county  treasurer  of  public  school  funds  in 
Birmingham,  Alabama,  or  at  the  Onaranty 
Trust  Company  in  the  city  of  New  York,  in  tiie 
state  of  New  York,  at  the  option  of  the  holder, 
from  the  special  fond  raised  by  special   tax 
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laricd  and  coIle«ted  and  to  b«  levied  and  eel- 
lected  Tipon  and  from  the  taxable  propertj  In 
the  school  district  in  Jefferson  county  known  as 
No.  8-A,  commonly  called  the.  county  high 
school  district,  as  authorized  by  a  special  elec- 
tion held  in  said  district,  all  as  proTided  by  the 
statntes  of  the  state  of  Alabama. 

"This  warrant  is  one  of  a  series  of  warrants 
of  like  tenor  and  effect,  authorized  by  the  coun- 
ty board  of  education,  of  Jefferson  county,  Ala- 
bama, to  be  issued  for  the  purpose  of  procurinjc 
funds  for  the  erection  of  a  school  building- in 
said  district. 

"It  is  hereby  certified  and  recited  that  all 
acts,  conditions,'  and  things  required  to  be  done 
precedent  to  and  in  tbe  issuance  of  this  warrant 
have  been  properly  done  and  performed  in  due 
form  and  tiuK,  that  all  the  requirements  of  the 
law  relating  to  the  issuance  of  this  warrant 
have  been  complied  With,  that  a  special  tax  of 
30  cents  on  each  $100  of  taxable  property  in 
said  school  district  has  been  levied  for  the  year 
1920,  and  will  be  levied  tor  nine  years  there- 
after, as  provided  in  an  election  authorising 
snch  tax,  for  the  payment  of  the  principal  and 
interest  of  this  series  of  warrants,  and  will 
be  held  and  applied  solely  to  that  purpose. 

"In  testimony  whereof  this  warrant  is  signed 
by  the  president  of  tbe  county  board  of  educa- 
tion, who  is  duly  authorized  to  execute  the 
same,  and  is  attested  by  the  secretary,  and  the 
seal  of  said  board  is  hereto  affixed  as  of  the 

day  0|f ,  1920.    ,  President 

C!otmty  Board  of  Elducatlon,  Jefferson  County. 

Alabama.    '-,  Secretary  County  Board 

of  Education,  Jefferson  County,  Alabama." 

Coupon: 

"No.  1. 

"The  county  treasurer  of  public  achool  funds 
of  Jefferson  county,  Alabama,  will  pay  to  bearer 
on  the  Ist  day  of  August,  1920,  the  sum  of 
$80  at  the  office  of  said  treasurer  in  tbe  city 
of  Birmingham,  Alabama,  or  at  the  GhiarantT 
Trust  Company  in  the  dty  of  New  York,  at 
the  option  of  the  holder,  from  a  special  fund 
raised  by  special  tax  levied  and  collected  upon 
and  from  the  taxable  property  of  school  dis- 
trict No.  8-A  in  Jefferson  county,  Alabama,  be- 
ing interest  due  on  school  warrant  No.  . 

President  County  Board  of  Educa- 


tion, Jefferson  County,  Alabama." 

The  bill  then  alleges  that  the  hoard  of  edu- 
cation Is  not  a  legally  constituted  body,  and 
is  without  power  to  issue  said  warrants; 
that  the  law  under  which  It  is  attempted  to 
be  created  is  unconstitntlonal.  In  that  it  vio- 
lates section  45,  art  4,  of  the  Constitution, 
which  declares  that  each  law  shall  contain 
but  one  subject  which  shall  be  clearly  ex- 
pressed in  the  title;  and,  further,  that  said 
law  is  also  unconstitutional,  in  that  it  does 
not  relate  to  the  entire  state ;  that  in  many 
of  its  aspects  it  relates  only  to  certain  coun- 
ties Or  school  districts  which  may  or  may  not 
have  levied  a  school  tax,  or  which  may  or  may 
not  have  a  combined  county  school  system, 
and  that  therefore  said  act  is  a  local  act 
applying  only  to  certain  counties  or  school 


districts,  and  that  it  does  not  appear  notice 
was  given  as  required  by  section  106  of  the 
Constitution.  A  copy  of  the  House  and  Sen- 
ate Journals  Is  attached  to  the  bUI. 

The  bill  further  alleges  that  the  paper  call- 
ed a  "warrant"  is  a  negotiable  instrument, 
payable  to  bearer,  and  Is  In  effect  a  bond, 
the  Issuance  of  which  has  not  been  author- 
ized by  a  vote  of  the  qualified  voters  of 
JeflTerson  county  as  required  by  the  Constitu- 
tion, and  unless  said  board  is  restrained  it 
will  fasten  a  debt  on  the  school  district  with- 
out authority  of  law.  Paragraph  8%  of  the 
bill  shows  an  assessed  valuation  of  Jefferson 
county  and  the  amount  of  indebtedness  there- 
of and  amount  of  bonds  previously  Issued 
by  tlie  board  of  education,  and  that  said 
county  has  already  exceeded  its  debt  limit, 
and  therefore  the  issuance  of  said  warrants 
is  without  authority  of  law. 

Paragraph  9  sets  up  that  the  School  Code 
law  (Acts  1919,  p.  611),  attempts  to  author- 
ize the  board  of  education  to  Issue  and  sell 
school  warrants  not  to  exceed  6  per  cent 
per  annum,  but  tbe  interest  on  the  proposed 
warrants  Is  to  be  6  per  cent,  payable  semi- 
annually, and  Is  therefore  unauthorized. 

It  Is  further  alleged  that  these  warrants 
are  in  fact  bonds,  as  they  are  commercial 
paper,  and  are  not  authorized  because  there 
has  been  no  vote  by  the  qualified  electors 
as  required  by  the  Constitution;  tljat  the 
proposed  bonds  are  to  be  issued  and  sold 
In  anticipation  of  taxes  to  be  levied,  for  cash ; 
and  that  it  was  not  the  intention  of  the  law 
that  this  he  done,  but  that  such  issuance 
should  only  be  for  debts  and  demands  as  they 
became  due  In  tbe  administration  of  the 
board's  affairs. 

There  was  demurrer  to  the  bill  for  want 
of  equity,  which  demurrer  was  sustained,  and 
from  this  decree  the  complainant  prosecutes 
the  appeal. 

Weakley  &  Bice,  of  Birmingham,  for  ap- 
pellant 

Joseph  R.  Tate^  of  Birmingham,  for  appd- 
lees. 

GABDNER,  J.  (after  stating  the  facts  as 
above.  The  biU  in  this  case  questions  tbe 
authority  of  the  board  of  education  of  Jeffer- 
son county  In  the  issuance  and  sale  of  $25,- 
000  of  6  per  ceat.  warrants  for  the  purpose  of 
erecting  a  school  building  for  school  district 
No.  8-A  of  Jefferson  county.  Provisions  for 
the  sale  of  such  warrants  are  to  be  found  In 
what  Is  commonly  referred  to  as  the  "School 
Code"  (Acts  1919,  p.  667). 

[1]  It  Is  first  insisted  that  this  act  is  void 
as  in  contravention  of  sectloB  45,  art  4.  of 
the  (3onstitutl(Hi,  which  declares  that  each 
law  shall  contain  but  one  subject,  wbich 
shall  be  clearly  expressed  In  its  title.  There 
is  expressed  in  the  title  of  the  act  one  clear, 
comprehensive  subject,  "to  provide  a  com- 
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plete  educational  system  for  the  state  of  Ala- 
bama"; tben  follows  a  complete  index  as  to 
each  minor  subject  contained  in  the  body  of 
the  act,  all  of  which  bear  relation  to  the  com- 
prebenslve  subject  above  expressed.  We 
think  It  quite  clear  that  the  act  Is  free  from 
the  constitutional  objection  abov«  referred 
to.    Ballentyne  v.  Wickersham,  76  Ala.  583. 

[2]  The  suggestion  that  the  law  Is  a  local 
one,  for  the  reason  at  the  time  of  its  passage 
there  may  be  in  the  state  certain  localities 
where  there  is  no  need  for  its  operation,  is 
also  without  merit.  State  ex  reL  CoUman  t. 
Pitts,  160  Ala.  133,  49  South.  441.  686^  135 
Am.  St  Rep.  79. 

It  is  next  insisted  that  the  issuance  of 
these  warrants  is  unauthorized,  for  the  rea- 
son they  are  so  framed  as  to  constitute  a 
negotiable  Instrument,  and  therefore  be  in 
effect  a  bond,  the  Issuance  of  which  Is  prohib- 
ited by  section  222  of  the  Constitution,  un- 
less authorized  by  a  majority  vote  of  the 
qualified  TOters  as  therein  prescribed. 

Tills  brings  us  to  a  consideration  of  that 
part  of  the  above-dted  act  relating  to  the 
county  board  of  education.  In  article  6  the 
general  administration  and  supeirision  of 
public  schools  and  of  the  educational  Inter- 
ests of  each  county  (cities  of  2,000  or  more 
inhabitants  excepted)  are  vested  In  the  coun- 
ty board  of  education,  except  as  otherwise 
provided  by  law.  The  compensation  for  serv- 
ices of  members  of  such  county  boards  is 
had  from  the  public  school  funds  of  the  coun- 
ties. The  county  board  selects  some  suitable 
person  to  act  as  treasurer  of  the  public 
school  funds  of  the  county,  who  shall  re- 
ceive and  take  charge  of  all  funds  of  that 
character  and  pay  out  the  same  upon  the 
written  order  of  the  county  board  of  educa- 
tion. All  property  and  funds  for  public 
school  purposes  are  transferred  to  and  vest- 
ed in  said  boards  and  their  successors  in  ot- 
flce;  and  any  property  granted,  conveyed,  or 
bequeathed  for  the  use  of  any '  particular 
county,  school  district,  or  public  school,  is  to 
be  held  in  trust  by  said  board  for  the  bene- 
fit of  such  county,  school  district,  or  public 
schooL  The  board  is  also  given  authority, 
upon  the  recommendation  of  the  county  su- 
perintendent of  education,  to  borrow  money 
on  the  credit  of  the  school  fund  of  the  coun- 
ty to  meet  salaries  of  teachers  and  current 
expenses  when  the  current  funds  on  hand 
are  not  sufficient,  to  be  secured  by  a  pledge 
of  the  current  revenues  of  the  year.  Sec- 
tion 26,  among  other  powers,  gives  the  coim- 
ty  board  the  right  to  purchase  by  condem- 
nation proceedings  property  for  school  pur- 
poses, and  also  gives  the  board  the  power 
to  sue  and  contract,  with  the  provision  that 
"all  processes  shall  be  executed  by  service 
on  the  executive  officer  of  the  board." 

Article  12  provides  for  the  three-mill  coun- 
ty and  district  school  tax,  and  section  7  of 
this  article  gives  the  authority  for  the  ac- 


tion pursued  by  the  county  board  In  the  in- 
stant cas&    This  section  Is  as  follows: 

"Sec.  7.  In  any  county  which  has  levied  or 
is  levying  a  special  county  tax  for  school  pur- 
poses, the  county  board  of  education,  in  order 
to  erect,  repair,  enlarge  or  equip  school  boild- 
ingB,  or  to  make  other  improvements  in  tb« 
school  facilities  of  the  comity,  or  to  raise 
money  for  any  of  sach  purposes,  is  hereby  an- 
thorized  and  empowered  to  issue  and  sell 
school  warrants  bearing  interest  at  a  rate  not 
to  exceed  six  per  cent  (6%)  per  annum  for 
an  amount,  including  interest,  not  exceeding 
the  income  from  said  tax  levy,  estimating  sach 
income  upon  the  basis  of  the  assessed  valne  of 
the  taxable  property  in  such  county  for  the 
preceding  tax  year,  as  the  annual  return  for 
such  levy  for  the  period  for  which  sndi  war- 
rants are  issued;  and  the  board  of  education 
of  any  connty  or  of  any  city  of  two  thousand 
(2,000)  or  more  inhabitants  according  to  the 
last  or  any  succeeding  federal  census,  in  order 
to  erect  repair,  enlarge  or  equip  school  build- 
ings or  to  make  improvements  in  the  school 
facilities  of  any  school  district  under  its  con- 
trol in  which  a  district  school  tax  has  been  or 
is  being  levied,  or  to  raise  money  for  any  of 
such  purposes,  is  hereby  authorized  and  em- 
powered to  issue  school  warrants  bearing  in- 
terest at  a  rate  not  to  exceed  six  per  cent 
(6%)  per  annnm  for  an  amount  including  in- 
terest not  to  exceed  the  income  from  such  tax 
levy,  estimating  such  income  upon  the  basis 
of  the  assessed  value  of  the  taxable  property 
in  such  city  or  school  district  for  the  preceding 
tax  year,  as  the  annual  return  from  such  levy 
for  the  period  for  which  each  warrants  are  is- 
sued. The  due  date  of  said  school  warrants 
shall  not  extend  beyond  the  30th  day  of  Sep- 
tember next  after  the  time  when  the  tax  for 
the  last  year  of  said  levy  shall  become  delin- 
quent All  warrants  shall  be  signed  in  the 
name  of  such  board,  by  its  president  and  shall 
be  a  preferred  claim  upon  the  proceeds  of  said 
tax  levy,  in  such  county  or  sdiool  district  as 
the  case  may  be,  each  year  during  the  period 
for  which  such  warrants  are  issued  to  the  ex- 
tent of  the  warrants  maturing  during  sach 
year,  and  such  board  shall  at  the  beginning  of 
each  tax  year,  by  resolution  entered  upon  its 
minutes,  set  apart  so  much  of  the  tax  income 
for  that  year  as  will  be  necessary  to  meet  all 
warrants  maturing  during  that  year;  provided, 
that  nothing  herein  contained  shall  prevent  the 
said  board  from  paying  any  of  such  warrants 
for  which  the  incoihe  from  said  tax  levy,  ascer- 
tained as  herein  provided  may  be  insufficient 
to  pay.  Provided  further,  that  the  board  of 
education  of  any  city  of  two  thousand  (2,000) 
or  more  inhabitants,  according  to  the  last  or 
any  succeeding  federal  census,  constitating  an 
independent  school  district  is  hereby  authoris- 
ed to  pay  the  prindpal  and  interest  one  or 
both,  or  any  part  thereof,  of  bonds  hereafter 
issued  by  any  such  dty  to  acquire  sitea  for, 
and  to  erect,  repair,  enlarge  or  equip  school 
buildings,  or  to  make  improvements  in  the 
school  facilities  of  any  such  dty." 

[3]  We  have  not  here  attempted  to  set  out 
all  the  duties  and  functions  of  the  comity 
board  of  education,  but  suffldeat  referenc* 
has  been  made  to  the  contents  of  tliis  act  to 
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dlsdoae  that  this  board  has  been  given  very  [  into  cash  If  so  desired  for  the  purposes  stated, 
ample  power,  with  rather  full  supervlsiou  of  Whether  the  warrants  Issued  come  preclse- 
the  public  school  system  of  counties,  and  that !  ly  within  the  definition  of  county  warrants 


the  school  funds  are  under  the  control  of 
said  board  and  placed  in  the  custody  of  a 
treasurer  selected  by  the  board.  The  coun- 
ty board  of  education  is  given  the  right  to 
sue,  and  the  implied  right  to  be  sued,  and  to 
hold  property  in  trust.  We  are  of  the  opin- 
ion that  a  reading  of  the  act  will  disclose 
that  this  board  is  In  fact  a  quasi  corporation 
(Askew  V.  Hale  County,  54  Ala.  639,  25  Am. 
Rep.  730),  and  constitutes  In  fact  an  inde- 
pendent agency  of  the  state  for  the  purposes 
therein  enumerated  (Mobile  County  v.  EIm> 
ball  &  Slaughter,  54  Ala.  56).  This,  of  course, 
was  entirely  within  the  legislative  power. 
State  ex  rel.  Lott  v.  Brewer,  64  Ala.  287. 

[4]  The  warrants,  the  Issuance  of  which 
are  here  sought  to  be  enjoined,  do  not  pur- 
port to  be  the  obligation  of  the  county  of 
Jefferson,  nor  of  any  particular  subdivision 
or  district  of  said  county,  but  are  issued  sole- 
ly by  the  county  board  of  education,  to  be 
signed  In  the  name  of  the  board  by  Its  presi- 
dent, under  the  authority  contained  In  sec- 
tion 7,  supra,  and  to  constitute  a  preferred 
claim  upon  the  proceeds  of  the  special  school 
tax  levied  In  said  district.  They  contain  no 
promise  to  pay,  but  merely  an  acknowledg- 
ment of  Indebtedness  on  the  part  of  the 
county  board  of  education  and  an  order  on 
the  county  treasurer  of  public  school  funds 
to  pay  the  amount  named  therein  from  the 
special  fund  raised  by  the  special  tax  levied 
and  collected  and  to  be  levied  and  collected 
as  therein  shown.  They  are  drawn  upon  and 
payable  out  of  a  particular  fund,  and  pay- 
ment thereof  is  contingent  upon  the  suffi- 
ciency of  this  special  fund.  The  holder  of 
these  warrants  Is  not  to  look  to  the  obliga- 
tion of  any  political  subdivision  of  the  state 
or  county,  or  even  of  the  county  board,  but 
to  this  special  fund  which  is  to  be  collected 
under  authority  of  the  law  and  pledged  in 
this  manner  to  the  payment  thereof.  These 
warrants  therefore,  under  our  decisions,  are 
not  negotiable  instruments.  People's  Bank 
of  Mobile  V.  Moore,  201  Ala.  411,  78  South. 
788,  and  authorities  there  cited. 

[S]  The  special  school  fund  collected  un- 
der the  three-mill  tax  is  under  the  control 
and  direction  of  the  county  board  of  educa- 
tion, as  provided  in  the  above-cited  acts ;  and 
in  the  manner  here  attempted  the  board  Is  em- 
powered to  pledge  this  tax  levy  for  the  pe- 
riod for  which  these  warrants  are  issued,  and 
for  the  purpose  of  procuring  cash  in  hand 
with  which  to  erect  a  school  building  for 
that  particular  district.  A  reading  of  the 
section  refutes  the  suggestion  that  the  board 
was  only  authorized  to  Issue  warrants  In 
payment  of  any  debt  contracted  as  the  work 
was  done,  bnt,  on  the  other  hand,  clearly 
discloses  that  the  board  Is  not  only  authoriz- 
ed to  issue  these  warrants  but  to  place  them 
on  the  market,  that  they  may  be  converted 


treated  In  the  case  of  Uttlejohn  v.  little- 
John,  195  Ala.  614,  71  South.  448,  and  Sav- 
age V.  Matthews,  98  Ala.  535,  13  South.  328, 
is  Immaterial.  These  Instruments  are  not 
and  do  not  purport  to  be  county  warrants, 
but  only  warrants  drawn  by  the  board  of 
education  directing  payment  out  of  a  spe- 
cial fund,  and  are  not  governed  by  any  par- 
ticular mie  which  may  relate  to  the  Issuance 
of  county  warrants.  The  Legislature  had  the 
power  in  the  act  here  considered  to  pledge 
this  special  tax  fund  for  these  purposes. 
This  it  did  not  attempt,  but  merely  authoriz- 
ed the  pledge  of  this  fund  by  the  county 
board,  as  has  been  done.  What  could  be 
done  in  this  particular  by  the  Legislature  it- 
self, of  course,  could  be  done  through  an 
agency  selected  by  it  for  that  purpose. 
Such  Is  the  situation  here.  The  instruments 
here  In  question  are  not  bondd  sought  to  be 
issued  by  any  political  subdivlBion  of  the 
state  or  county,  but  are'  warrants  only, 
drawn  upon  and  payable  from  a  special  fund 
which  is  8i>eclflcally  pledged  for  their  pay- 
ment. 

These  conclusions  demonstrate,  therefore, 
that  sections  104,  222,  and  224  of  the  Consti- 
tution have  no  application  to  the  Instant 
case,  and  It  la  not  made  to  appear  that  the 
issuance  of  these  warrants  Is  violative  of 
any  constitutional  provision.  We  do  not 
reach  a  consideration  of  the  question  as  to 
whether  or  not  the  school  district  referred 
to  herein  Is  such  a  district  or  political  sub- 
division of  the  state  or  ooonty,  within  the 
purview  of  said  section  222  of  our  Constltu- 
tuticm,  but  the  foregoing  contusion  is  readli- 
ed,  even  though  it  should  be  conceded,  with- 
out deciding,  that  such  district  comes  with- 
in the  Influence  of  the  above  constitatlonal 
provision. 

[t]  Nor  is  there  merit  in  the  suggestion 
that  the  Interest  on  said  warrants  is  payable 
semiannually  instead  of  annually,  as  it  clear- 
ly appears  such  mode  of  payment  by  no 
means  Is  contradictory  of  any  authority 
found  In  section  7  above  referred  to. 

There  Is  some  suggestion  In  brief  that  the 
Journals  fall  to  disclose  a  compliance  with 
sections  63  and  64  of  the  Constitution  as  to 
the  passage  of  the  bill,  but  the  certified  copy 
of  the  Journals  of  the  House  and  Senate,  at- 
tached as  an  exhibit  to  the  bill,  refute  this. 
Insistence. 

We  have  considered  all  the  objections  at> 
gued  by  counsel  for  appellant  in  brief,  and 
have  reached  the  conclusion  that  none  of 
them  are  well  taken,  and  that  the  bill  la 
therefore  without  equity. 

The  decree  rendered  is  correct,  and  will  be 
here  aflirmed. 

AiBrmed. 

All  the  Justices  concur. 


Digitized  by 


Google 


778 


85  SOUTHEBN  BBPORTER 


(AU. 


(m  Au.  w) 

BUTLER  COTTON  OIL  CO.  V.  BROOKS. 
(S  Ohr.  253.) 

(Supr«Bie  Coart  of  Alabama.    April  16, 1920.) 

1.  PImMh  »=r>48  Suwona  to  b«  looked  to 
la  MMMOttoa   with  oomplaint  to   determine 

In  determininff  who  are  parties  to  a  suit, 
the  summons  is  to  be  looked  to  in  connection 
with  the  complaint,  where  both  are  served  up- 
on the  ddendant  at  the  same  time. 

2.  Pleading  «=s>46— Parties  determined  from 
sammons  and  oomplaint. 

A  summons  addressed  to  "B.  O.  Oil  Co., 
succesBora  to  B.-K.  O.  &  F.  Co.,"  when  con- 
sidered with  the  complaint,  held  to  sufficiently 
show  that  the  defendant  was  the  "B.  C.  Oil 
Co." 

3.  Mortgages  $=9312(4)— Complaint  for  pen- 
alty for  failure  to  satisfy  reoord  held  In- 
saflldent. 

A  complaint  in  an  action  for  penalty  for 
failure  to  satisfy  the  record  upon  payment  of 
a  mortgage  under  Code  1907,  {  4898,  which 
averred  that  the  mortgage  was  made  "payable 
to  B.-K.  O.  &  F.  Co.,  and  now  claimed  by  B. 
O.  &  F<  Co.  (the  defendant)  successor  to  B.-K. 
O.  &  F.  Co.,"  held  not  to  sufficiently  show  that 
defendant  was  "the  mortgagee,  or  the  trans- 
feree, or  assignee  of  the  mortgage,  or  trustee 
or  cestui  que  trust  of  the  deed  of  trust,"  such 
being  the  only  persona  embraced  within  the 
terms  of  the  statute,  as  against  a  demurrer 
that  "it  is  not  averred  that  defendant  is  an 
assignee  or  transferee  of  B.-K.  O.  &  F.  Co." 

4.  Mortgages  «S33I2(I)  —  Statute  providing 
penalty  for  failure  to  satisfy  record  not  ap- 

'  plleable  to  suooessor  In  buslnesa. 

Code  1907,  §  4898,  providing  a  penalty  for 
failure  to  satisfy  a  mortgage  of  record  after 
payment  and  written  demand,  is  highly^  penal 
and  will  be  strictly  construed,  and  no  one  falls 
within  its  provisions  except  such  as  are  ex- 
pressly embraced  within  its  terms;  "the  mort- 
gagee or  transferee,  or  assignee  of  the  mort- 
gage, or  tmstee  or  cestui  que  trust  of  the 
deed  of  trust,"  not  including  a  "successor"  in 
business. 

5.  Appeal  and  error  «3>707(3)— Objeotloa  to 
filing  transorlpt  late  waived  t/y  failure  to  aul)- 
mit  motion. 

A  motion  to  dismiss  an  appeal  on  the 
ground  that  the  transcript  was  not  filed  in  the 
office  of  the  clerk  within  60  days  of  the  signing 
of  the  bill  of  exceptions,  as  prescribed  by  Acts 
1919,  p.  84,  was  waived  by  failure  to  submit  it 
'at  the  time  of  the  submission  on  the  merits. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;  W.  W.  Haralson,  Judge. 

ActlMi  by  J.  W.  Brooks  against  tli«  Butler 
Cotton  Oil  Company  for  penalty  for  a  fail- 
ure to  satisfy  the  record  upon  payment  of 
a  mortgage.  Judgment  for  plalnttll,  and  tiw 
defendant  appeals.     Transferred  from  the 


Court  of  Appeals  under  section  S,  Acta  1911, 
p.  449.    Reversed  and  remanded. 

The  summons  read: 

You  are  hereby  commanded  to  summons  But- 
ler Cotton  Oil  Company,  successor  to  Bntler- 
Kyser  Oil  &  Fertilizer  Company,  to  appear  at 
Albertville,  Alabama,  and  plead,  answer,  or 
demur,  within  30  days  from  the  service  here- 
of, to  complaint  of  J.  W.  Brooks. 

The  complaint  as  amended  reads: 

J.  W.  Brooks  T.  Butler  Ciotton  Oil  Company, 
Successor  to  Bntler-Kyser  Oil  &  FertiUaer. 

Plaintiff  claims  of  the  defendant  two  hundred 
dollars  ($200)  damages  for  the  failure  to  en- 
ter or  have  entered  satisfaction  of  a  mortgage 
upon  the  margin  of  the  record  thereof  within 
two  months  from  the  time  it  was  requested  to 
do  so  in  writing  by  said  plaintiff,  and  after  the 
full  payment  thereof  and  eatiafactioo  of  the 
amount  secured  by  said  mortgage  before  said 
notice  was  given;  which  said  mortgage  was 
executed  and  delivered  by  said  plaintiff  ia  the 
year  1918,  to  wit,  on  Febmary  19th  of  said 
year,  and  was  made  payable  to  the  Bntler- 
Kyser  Oil  &  Fertilizer  Company,  and  now 
claimed  by  Butler  Oil  &  Fertilizer  Company, 
successor  to  Butler-Kyser  Oil  &  Fertilizer 
Company.  Said  mortgage  was  recorded  in  the 
office  of  the  judge  of  probate  of  said  Marshall 
county,  on  the  28th  day  of  Febmary,  1913, 
in  Mortgage  Record  No.  37,  page  40,  and  be- 
came due  on  November  1, 1913. 

Street  &  Bradford,  of  Ountersville,  for  ap- 
pellant 

Raybum  ft  Wright,  of  Guntersvllle^  tat  ap- 
pellee. 

■  THOMAS,  J.  The  suit  U  to  recover  the 
statutory  penalty  provided  for  failtire  to  sat- 
isfy on  the  records,  after  payment  and  writ- 
ten demand,  a  mortgage  given  to  defendant's 
predecessor  In  title.  Code,  |  4898;  Oren- 
nen  Motorcar  Co.  ▼.  Evans,  182  Ala.  ISO^  68 
South.  303. 

[i,  2]  In  determining  who  are  parties  to  a 
suit  the  summons  Is  to  be  looked  to  in  con- 
nection with  the  complaint,  since  both  are 
served  upon  the  defendant  at  the  same  time. 
Lusk  V.  Britton,  198  Ala.  246,  73  South.  492. 
The  reporter  of  dedslous  will  set  ont  the 
count  as  last  amended.  When  the  summons 
is  considered  with  the  complaint,  it  is  evi- 
dent who  the  parties  were:  J.  W.  BumAb 
was  the  plaintiff,  and  Butler  Cothm  Oil  Com- 
pany was  the  defendant.  Clinton  Mining 
Co.  V.  Bradford,  200  Ala.  308,  76  South.  74, 

[3, 4]  Was  the  amended  complaint  by  "J. 
W.  Brooks  V.  Butler  Cotton  Oil  Company. 
Successor  to  Butler-Kyser  OQ  &  FertUlxer 
Company"  subject  to  the  grounds  of  demurs 
rer  challenging  the  complaint  as  amendedt 
While  the  count  does  not  aver  that  defend- 
ant Butler  Cotton  Oil  Company  was  the 
mortgagee,  transferee,  or  an  assignee  of  the 
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mortgage  In  aneatlon,  It  aTers  tbat  the  mort- 
gage waa  made  "payable  to  Butler-Kyser 
OU.&  Fertilizer  Company  and  now  dalmed 
by  Butler  Oil  &  Fertilizer  Company,  succes- 
sor to  Bntler-Kyser  Oil  &  Fertilizer  Compa- 
ny," and  tbat  It  was  requested  In  writing  to 
enter  satisfaction  npon  tbe  margin  of  tbe 
record  of  the  mortgage  and  tliat  it  bad  for 
more  tban  two  montbs  thereafter  failed  so 
to  do.  Defendant  tested  the  sufficiency  of 
tbe  complaint  as  amended  by  demorrers, 
grounds  of  which  were:  "It  Is  not  averred 
that  defendant  is  an  assignee  or  transferee 
of  Bntler-Kyser  Oil  &  Fertilizer  Cwnpany," 
and  "a  successor  is  not  within  the  terms  of 
this  statute."  The  prima  facie  presumption 
under  the  averment  Is  that  "Butler  Cotton 
OU  Company"  and  "Butler-Kyser  Oil  &  Fer^ 
tlUzer  Company"  were  difTerent  business  en- 
titles. State  T.  Sloes,  87  Ala.  119,  6  South. 
309;  Oden-Elllott  Lbr.  Co.  v.  Rowe,  201  Ala. 
128,  77  South.  552.  The  statute  giving  the 
right  of  action  la  highly  penal  and  will  be 
strictly  construed.  No  one  falls  within  its 
provisions  except  such  as  are  expressly  em- 
braced within  Its  terms,  "tbe  mortgagee,  or 
the  transferee,  or  assignee  of  tbe  mortgagee, 
or  trustee  or  cestui  que  trust  of  the  deed  of 
trust"  Wilkerson  v.  Sorsby,  201  Ala.  1S2, 
77  South.  708;  Scott  ▼.  Field,  75  Ala.  419; 
Jarratt  ▼.  McCabe,  76  Ala.  325;  Grooms  t. 
Hannon,  69  Ala.  610;  Martin  v.  Walker, 
196  Ala.  469,  71  South.  067.  It  has  been  de- 
clared that  tbe  penalty  provided  In  the  stat- 
ute will  not  be  extended  to  classes  and  per- 
sons not  embraced  In  the  penal  clause  "even 
where  there  Is  a  manifest  omission  or  over- 
sight on  the  part  of  the  Legislature."  8.  W. 
B.  *  L.  A.  T.  Rowe,  125  Ala.  491,  497,  28 
South.  484,  486.  Oestuls  que  trustent  were 
not  embraced  in  the  statute  before  tbe  act 
at  1809  (page  26,  |  2).  S.  W.  B.  &  L.  A.  v. 
Acker,  138  Ala.  523,  35  South.  468;  Jowexs 
y.  Brown  Bros.,  137  Ala.  581,  84  South.  827; 
Wilkerson  v.  Sorsby,  supra ;  Case  Threshing 
Macb.  Go.  V.  McOulre,  201  Ala.  203,  77  South. 
729;  Huckaby  v.  Jackson,  16  Ala.  App.  872, 
77  South.  984.  It  is  not  averred  that  "claim- 
ant" was  Oie  mortgagee,  transferee,  or  as- 
signee of  the  mortgagee,  nor  averred  to  be  a 
trustee  or  cestui  que  trust  of  a  deed  of 
trust.      Ita  lex  scrlpta  est. 

How  can  we  know  that  the  Legisla- 
ture Intended  more  tban  it  has  expressed? 
Brooks  V.  State,  88  Ala.  122,  126,  6  South. 
9(K;  S.  W.  B.  &  L.  A.  v.  Rowe,  supra,  125 
Ala.  497,  28  South.  484;  Hamner,  Adm'r, 
V.  Smith,  22  Ala.  433.  To  this  inquiry  Mr. 
Chief  Justice  Chilton  makes  classic  reply 
In  tbe  latter  case: 

"We  may  well  admire  judicial  acumen,  when. 
exerted  to  ascertain  what  the  law  is,  in  order 
tliat,  when  ascertained,  whether  it  >>e  good  or 
bad,  it  may  receive  from  the  Judge  an  implicit 
obedience;    *    *    *    there  is  no  principle  more 
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dangerona  in  the  adminiatratton  of  jnstice  than- 
that  which  juitifiee  tlie  resort  on  the  part  of 
the  jndge  to  slight,  flimsy,  unaatiafactory  shifta 
to  avoid  w^at  he  conceivea  to  be  an  odious 
rule  of  law.  He  may  meet  the  jnstice  of  the 
particular  case,  but  the  precedent  unsettles 
the  law,  and  tends  to  make  ahipwreck  of  prin- 
ciple. In  a  word,  the  judge  becomea  the  arbi- 
trator, rather  than  the  interpreter  of  the  law. 
Bouv.  Diet  Tit  'Judge.'" 

Tbe  complaint  against  the  Butler  Cotton 
Oil  Company,  the  defendant  named  in  the 
summons  and  complaint,  was  snbject  to  de- 
murrer as  Indicated.  Jordan  v.  N.  C.  ft 
St  L.  Ry.,  131  Ala.  219,  81  South.  566;  L. 
&  N.  R.  R.  Co.  V.  WUllams,  113  Ala.  402,  21 
South.  OSS;  Klrkland  v.  Pilcber,  174  Ala. 
170,  173,  67  South.  46;  Norton  v.  Allaire- 
Woodward  &  Co.,  186  Ala.  844,  64  South. 
609. 

[t]  Appellant's  motion  to  dismiss  the  ap- 
peal on  the  ground  that  the  transcript  was 
not  filed  In  the  office  of  the  clerk  within 
60  days  after  the  signing  of  the  bill  of  ex- 
ceptions, as  prescribed  by 'the  Act  of  1919, 
p.  64,  is  waived  by  the  failure  to  submit  tbe 
motion  at  the  time  of  submission  on  the 
merits. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  tbe  oanse  is  remanded. 

Reversed  and  remanded. 

ANDBRSON,  O.  J.,  and  SOMBRVIUJB 
and  McCLBLLAN,  JJ.,  coacnr. 


(SMAUu^tf) 
ODEN  V.  VAUGHN.    («  Olv.  234.) 

(Supreme  (3onrt  of  Alabama.    May  13^  1820. 
On  Rehearing,  June  80,  1920.) 

1.  SpeoHIo  parformasoe  «=970— Court  of  equi- 
ty will  oompel  trasitfer  af  atock  on  booka. 

Regardleaa  of  whether  the  transaction  by 
which  coot^aiaant  acquired  title  to  corporate 
atock  waa  through  mortgage  or  pledge,  a  court 
of  equity  will  compel  a  transfer  on  the  booka, 
giving  relief  on  the  theory  of  spedfie  perform- 
ance; the  law  not  affording  an  adequate  rem- 
edy. 

2.  MaadaniBB  «=»  1 26— Mandamus  not  adaqaate 
renedy  to  oompel  transfer  of  corporate  stook. 

Mandamua  to  compel  the  tranafer  of  cor- 
porate atock  on  the  books  of  a  corporation  doea 
not  afford  adequate  remedy  so  as  to  deprive 
equity  of  jnrisdictifm. 

3.  Corporation*  <8=>I27— Equity  may  oompel 
oancetlatlon  of  old  atooic  eertlllcate  and  Issu- 
ance of  new  In  lieu  thereof. 

A  court  of  equity  has  jurisdiction  to  compel 
the  cancellation  of  old  atock  and  the  isaoance  of 
new  stock  in  lien  thereof. 
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'  4.  Eqaity  4b>420— Oa  decree  pro  otmf  e»ao, 
averments  of  bill  are  not  admitted  as  against 
administratrix. 

Under  the  direct  provisions  of  CJode  1907, 
S  3163,  the  allegatioiis  of  a  bill  against  an  ad- 
ministratrix are  not,  though  a.  decree  pro  con- 
fesso  was  lawfully  taken,  to  be  accepted  as  ad- 
mitted against  the  defendant  in  a  representative 
capacity,  and  so  a  final  decree  unsupported  by 
evidence  and  based  merely  on  the  admission 
cannot  be  upheld. 

5.  Appeal  and  error  «s>72l( I)— Assignment  of 
error  by  administratrix  In  individual  oapaolty 
held  sufficient. 

Where  snit  to  compel  transfer  of  corporate 
stock  was  brought  against  decedent's  widow, 
both  as  administratrix  aad  in  her  individual 
capacity,  an  assignment  of  error  conforming 
with  rule  1,  Supreme  Court  Practice  (Code 
1907,  p.  1506)  by  the  widow  as  an  individual 
complaiD)t.g  of  the  rendition  of  a  decree  unsup- 
ported by  evidence,  and  based  on  the  averments 
of  the  bill  which  were  improperly  taken  as  ad- 
mitted against  her,  as  administratrix,  on  entry 
of  a  decree  pro  confesso,  is  sufficient;  the  wid- 
ow, as  an  individnal,  being  injured  by  the  decree 
against  the  estate,  and  both  the  bill  and  a  cross- 
bill filed  by  another  party  defendant  showinir 
that  the  widow  had  an  interest  in  the  corporate 
standing  in  the  name  of  decedent. 

6.  Appeal  and  error  «=9l  172(1)— Decree  not 
subject  to  reversal  In  part. 

Where  the  bill  seeking  the  transfer  of  cor* 
porate  8to(^  on  the  books  of  corporation  which 
made  the  administratrix  of  deceased  holder  a 
party,  both  in  her  representative  and  individual 
capacity,  showed  that  she  had  an  interest  in  the 
stock,  as  did  the  cross-bill  of  the  corporation, 
a  decree  entelred  without  proof  on  decree  pro 
confesso  could  not  be  affirmed  in  part  and  in 
part  reversed  or  remanded,  where  attacked  by 
the  administratrix  in  her  individnal  capacity. 

On  Rehearing. 

7.  Chattel  mortgagee  «=»8— "Chattel  mort- 
gags"  and  "pledge"  distinguished. 

A  "pledge"  differs  from  a  "chattel  mort- 
gage" hi  that  it  may  be  constituted  without  any 
contract  in  writing,  merely  by  delivery,  and 
is  continued  so  long  as  the  possession  of  the 
thing  pledged  remains  with  the  creditor,  and  it 
does  not  pass  title  to  the  thing  pledged  but 
gives  merely  a  lien,  while  a  "chattel  mortgage" 
is  a  conveyance  of  the  title  on  condition,  and 
may  be  valid  without  delivery;  a  mortgage  be- 
ing a  pledge  and  more,  and  the  title  being  con- 
veyed subject  to  be  divested,  if  the  condition  of 
the  mortgage  is  performed  (citing  Words  and 
Phrases,  Chattel  Mortgage;  Pledge). 

8.  Chattel  mortgages  i8=>8— "Pledge"  and 
"chattel  mortgage"  distinguished. 

A  written  transfer  of  the  legal  title  to 
property  as  security  for  a  debt  under  such  cir- 
cumstances as  to  show  that  the  parties  intended 
a  sale,  whether  with  or  without  delivery,  con- 
stitutes a  "chattel  mortgage,"  though  no  method 
of  foreclosure  is  provided,  while,  if  possession 
of   the   property  is   delivered,   legal  title   re- 


maining in  the  debtor  and  the  creditor  having 
a  mere  lien,  the  transaction  is  a  "pledge." 

9.  Chattel  mortgages  ®=>6 — If  sale  for  aeenr- 
Ity,  Instrument  Is  chattel  mortgage^ 
Where  the  nature  of  the  transaction  is 
doubtful,  but  the  words  are  sufficient  to  show 
a  transfer  of  chattels  as  security  for  a  debt, 
the  instrument  will  be  treated  as  a  cliattel 
mortgage,  if  it  shows  that  the  parties  intended 
a  sale  of  the  chattels  as  security. 

ID.  Chattel  mortgages  €=>6— In  case  of  doubt 
transaction  treated  as  chattel  mortgage  not 
conditional  sale. 
In   case   of   doubt,   a  transaction   win  be 
treated  as  a  chattel  mortgage  instead  of  a  con- 
ditional sale,  for  no  great  injury  can  be  per- 
petrated so  long  as  the  creditor  recovers  his 
debt,  while  much  oppression  may  result  by  the 
inability  of  the  debtor  to  repurchase  the  prop- 
erty. 

11.  Corporations  «=»■  23(2)— General  mios  as 
to  transfer  of  stock  apply  in  distingalshing 
pledge  from  other  traasaetlons. 

Gmeral  rules  of  eonstmction  of  conTcyaae- 

es  of  personal  property  apply  to  the  transfer  of 
shares  of  stock  in  distinguishing  a  pledge  there- 
of from  other  transactions. 

12.  Corporations  ^=»65— Shares  of  stock  ar* 
"personal  property." 

Shares  of  stock,  and  not  the  certificates  rep- 
resenting them,  are  "personal  property,"  and 
are  made  the  subject  of  levy  and  sale,  in  view 
of  Code,  IS  3470-3476. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Property.] 

13.  Corporations  «S3I7I— Stoekbook  ovldonte 
of  membership. 

The  stockbook  is  the  evidence  of  ownership 
and  the  right  to  benefits  and  liabilities  aa  sach. 

14.  Banks  and  banking  «=>40— Traaafor  of  eer- 
tHIeate  of  stock  as  seonrity  held  chattel 
mortgage. 

Where  a  debtor  indorsed  on  a  certificate  of 
bank  stock  a  notation  of  sale  and  transfer  as 
collateral  security  and  appointed  an  attorney 
to  transfer  the  same  on  the  books  of  the  bank, 
the  transaction,  though  the  instrument  was  not 
complete,  is  a  chattel  mortgage  instead  of  a 
pledge. 

Appeal  from  Circuit  (3onrt,  llorgan  Coun- 
ty;  O.  Kyle,  Judge. 

Bill  by  W.  B.  Vaughn  against  Alice  E. 
Oden,  as  administratrix,  and  others  to  com- 
pel the  transfer  of  stock  to  be  entered  upon 
the  book  of  the  corporation  and  divest  all 
apparent  right  to  same  out  of  Alice  Od«i 
and  the  estate  of  ber  decedent  From  a  de- 
cree granting  the  relief  prayed,  respondent 
AUce  E.  Odea  appeals.  Reversed  and  re- 
manded. 

B.  W.  Oodbey,  Of  Decatur,  for  appellant 

W.  T.  Sanders,  of  Athens,  and  OiUalian  & 
Harria,  x>f  Decatur,  for  appellee. 
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This  appeal  was  Bnbmitted  under  rhie  46, 
Supreme  Court  Practice  (66  Sontb.  vll),  and 
tbe  opinion  of  the  court  delivered  by 

THOMAS,  J.  The  bill  was  filed  to  compd 
the  Bank  of  Hartselle  to  transfer  certain 
t>ank  stock  beld  by  Mr.  Oden  in  his  lifetime 
and  transferred  to  appellee  as  security  for 
■debt 

[1,2]  It  Is  immaterial  whether  the  trans- 
action be  regarded  as  a  mortgage  or  a  pledge ; 
the  equity  of  the  btll  is  unquestioned.  The 
learned  trial  Judge  well  states  that — 

"Tbe  theory  of  some  of  the  cases  is  that  the 
remedy  at  law  is  inadequate  and  incomplete,  and 
that  a  court  of  equity  by  analogy  will  give  re- 
lief on  the  theory  of  specific  performance.  Bir- 
mingham Nat.  Bank  v.  Roden,  97  Ala.  404,  11 
South:  883;  Oushman  y.  Thayer  Mfg.  Jewelry 
Co.,  76  N.  Y.  365,  32  Am.  Bep.  316;  4  Pom. 
£q.  Juris.  (3d  Ed.)  i|  1411,  1412,"  and  author- 
ities collected.  "*  *  *  Tbe  jurisdiction  is  ex- 
-ercised  by  a  court  of  equity  *  *  *  on  the 
broader  ground  that  a  court  of  equity  will  take 
Jurisdiction  and  try  legal  rights  or  titles  when 
equitable  rights  depend  -thereon.  In  other 
words,  when  legal  rights  arise  out  ot  the  breach 
of  the  contract,  a  court  of  equity  will  take  Ju- 
risdiction of  those  questions  and  determine 
them,  because  the  remedy  at  law  is  inadequate 
and  incomplete,  in  that,  equitable  rights  arise 
therefrom.  •  •  •  The  insistence  made  by 
the  demurrer,  that  tbe  remedy  at  law  was  full, 
adequate,  and  complete,  in  that  complainant  is 
entitled  to  the  legal  remedy  of  mandamus,  is 
without  merit.  2  Thompson  on  Corp.  (1st  Ed.) 
f  2445;  State  v.  Carpenter,  61  Ohio  St.  83,  37 
N.  E.  261.  46  Am.  St.  Rep.  556."  Iron  R.  R. 
Co.  ▼.  Fink,  41  Ohio  St.  321,  52  Am.  Rep.  S4. 

As  an  analogous  ruling,  see  Boyett  t.  Hahn, 
197  Ala.  439,  442,  73  South.  79,  80,  where  It 
is  said  that — 

"When  the  contract  of  the  parties  provides  no 
method  of  enforcing  or  foreclosing  a  lien,  a 
court  of  equity  in  the  exercise  of  its  original 
jurisdiction  may  protect  and  foreclose  such 
lien.  1  Pom.  Bq.  Jur.  §|  165-167;  Avery t 
Drug  Co.  V.  Ely-Robertson-Barlow  Drug  Co., 
194  Ala.  607,  60  South.  931." 

See,  also,  Morris  v.  Southern  Realty  A 
■Const  Co.,  84  South.  809. 

[8]  Courts  of  equity  have  Jurisdiction,  for 
tbe  purposes  invoked,  to  compel  cancellation 
of  the  old  stock  and  the  Issuance  of  stock  In 
lien  thereof  to  complainant  Evlns,  Guardi- 
an, V.  Cawthon,  132  Ala.  184,  188,  31  South. 
441:    16  Cyc.  114. 

[4]  The  decree  overruling  demurrer  to  the 
bill  was  that  Alice  E.  Oden  "must  file  an 
answer  to  the  bill  within  ten  days  from" 
date.  The  Bank  of  Hartselle,  as  respondent, 
filed  answer  and  cross-bill,  and  made  as  re- 
-spondents  thereto  the  complainant  In  the 
original  bill  (W.  B.  Vaughn)  and  Alice  Oden, 
"both  individually  and  as  administratrlz  of 
the  estate  of  A.  A.  Oden,  deceased,"  on  which 
process  duly  Issued  and  service  was  had  on 
the  said  Alice  Oden,  who  thereafter  did  not  I 
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I  appear  and  make  answer.  Decrees  pro  con- 
fesso  on  the  original  bill  and  on  the  cross- 
bill of  the  Bank  of  Hartselle  were  taken 
against  the  said  Mrs.  Oden,  Indivldnally  and 
as  administratrix,  on  March  10,  1919.  The 
respective  notes  of  testimony,  for  complain- 
ant and  the  Bank  of  Hartselle,  show  that 
submission  was  had  upon  the  respective  de- 
crees pro  confesso  against  said  Oden  iu  her 
Individual  and  representative  capacity.  The 
order  of  submission  for  final  decree  recites 
that— 

"Complainant,  being  called,  offers  the  follow- 
ing testimony:  Orignal  bill;  decree  pro  con- 
fesso against  defendant  Oden  in  favor  of  com- 
plainant; admissions  in  the  answer  of  the  Bank 
of  Hartselle;  decree  pro  confesso  on  cross-bill 
of  Bank  of  Hartselle  against  defendant  Oden. 
The  defendant  and  cross-complainant,  Bank  of 
Hartselle,  being  called,  offers  the  following  tes- 
timony: Answer  and  cross-bill;  answer  of  com- 
plainant to  cross-bill;  decree  pro  confesso 
against  Alice  E.  Oden,  individually  and  as  ad- 
ministratrix, on  cross-bill." 

The  final  decree  recited  that  W.  B.  Vaughn 
is  the  owner  of  the  five  shares  of  capital 
stock  of  the  Bank  of  Hartselle  mentioned  in 
the  original  bill.  Is  entitled  to  have  paid  to 
him  the  dividend  declared  on  said  five  shares 
of  stock,  and  that  the  defendant  "Alice  Ej. 
Oden,  individually  and  as  administratrix  of  A. 
A.  Oden,  deceased,  has  no  right,  tltie,  or  In- 
terest In  or  to  said  stock  or  to  said  divi- 
dends." Order  is  contained  therdn  for  can- 
cellation of  original  certificate  of  stock  on 
surrender,  and  issuance  of  another  certifi- 
cate of  stodc  In  lieu  thereof  by  the  bank  to 
complainant  and  in  his  name^  and  tliat — 

The  "Bank  of  Hartselle  is  relieved  of  all  lia- 
bility for  said  shares  of  capital  stock  to  the 
defendant  Alice  E.  Oden,  individually  and  as  ad- 
ministratrix of  A.  A.  Oden,  deceased.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  the  defendant  Alice  E.  Oden.  as  the 
administratrix  of  A.  A.  Oden,  deceased,  pay  the 
costs  of  this  suit  for  which  execution  may  is- 
sue." 

An  Inspection  of  the  record  win  show  that 
in  rendering  the  foregoing  decree  the  pro- 
visions of  Code,  i  S16S,  to  tjie  effect  that  "In 
all  cases  in  which  decrees  pi^  confesso  are 
lawfully  taken,  the  allegations  of  the  bill  are 
to  be  regarded  as  admitted,  except  in  case 
of  Infant  defendants,  persons  of  nnsound 
mind,  executors,  administrators,  and  bills  for 
divorce,"  were  overlooked.  Howell  v.  Han- 
dle, 171  Ala.  451,  460,  54  South.  663.  In 
Thornton's  Adm'r  v.  Neal,  40  Ala.  590,  593,  it 
Is  pointed  out  that  the  administratrix  was 
merely  a  nominal  party  to  the  suit,  and  no 
relief  was  asked  or  granted  against  her.  And 
the  decree  pro  confesso  being  regularly  en- 
tered against  all  other  defendants,  such  nom- 
inal party  could  not  complain  that  no  proof 
was  taken  to  establish  complainant's  case. 

[S,  •]  In  tbe  instant  case  the  decree  Is 
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against  the  aald  Alice  E.  Oden  as  an  IndMd- 
ual  and  aa  adndnlstratrlz  of  tlie  estate  of 
A.  A.  Oden,  deceased,  and  tbe  costs  are  taxed 
against  hei  In  ber  Individual  and  represent- 
ative capacities.  For  noncompliance-  with 
the  provlslona  of  Code,  S  3163.  as  to  estab- 
lishment of  original  complainant's  right  by 
a  decree  pro  coofesso  taken  against  such  ad- 
ministratrix rather  than  on  proof,  the  Judg- 
ment of  the  circuit  court  was  clearly  erro- 
neous as  binding  the  estate  of  A.  A.  Pden/ 
deceased.  The  error  in  rendition  of  the  de- 
cree in  question  Is  challenged  by  appropri- 
ate assignment  on  the  part  of  Alice  E.  Odea 
In  her  individual  capacity  and  not  as  admin- 
istratrix of  the  estate  of  A.  A.  Oden,  de- 
ceased. Rule  1,  Sup.  Ct  Prac.  (page  1506, 
Civil  Code) ;  Carney  v.  M.  C.  Klser  Co.,  200 
Ala'.  627,  76  Elouth.  863.  As  to  the  sufficien- 
cy of  the  assignment  of  error,  it  will  be  noted 
that  it  is  averred  in  the  original  Mil  that 
Alice  E.  Oden  represented  to  the  bank  that 
the  stock'  in  question  belonged  to  her  and 
forbade  the  transfer  thereof  to  complainant 
on  the  books  of  the  bank;  that  the  cross- 
bill avers  that  A.  A.  Oden  died  "on  or  about 
December,  1016,"  and  that  thereafter  AUce 
Odm  was  appointed  administratrix  of  liis 
estate;  that  the  said  AUce  Oden,  either  in- 
dlvidnally  or  as  administratrix  of  said  estate, 
contends  and  claims  that  the  certificate  of 
sto(^  was  never  transferred  to  the  complain- 
ant, or  that  It  was  transferred  as  collateral 
security  for  a  debt ;  "that  said  debt  has  been 
paid,  and  that  by  the  payment  of  said  debt  ti- 
tle to  said  certlflcateof  stock  and  to  said  divi- 
dend reverted  back  to  her,  either  Individu- 
ally, as  tbe  widow  of  A.  A.  Oden,  deceased, 
or  to  the  estate  of  the  said  A.  A.  Oden." 
Thus  is  the  case  talcen  from  the  operation 
of  the  rule  of  Chavers  v.  Mayo,  202  Ala.  128, 
79  South.  694,  686  (S),  for  the  reason  that  the 
decree  was  injnrlons  to  appellant  as  the  wid- 
ow of  A.  A.  Odoi,  deceased.  The  averments 
of  the  bill  and  cross-bill  are  such  as  to  show, 
not  only  that  the  appellant  assigning  error 
had  a  beneficial  interest  in  the  stock  in  ques- 
tion, but  that  tlie  relief  prayed  was  such  that 
the  decree  rendered  cannot  be  afflmred  in  part 
and  reversed  and  remanded  in  part  as  to  Mia. 
Oden's  individual  and  representative  capaci- 
ties. The  assignment  of  error  challenges  the 
failure  of  the  court  to  require  testimony, 
after  decree  pro  confesso  against  tbe  personal 
r^resentative.  In  order  that  tbe  estate  of 
A.  A.  Oden,  deceased,  be  bound  thereby.  For 
this  error,  the  Judgment  of  the  court  Is  re- 
versed and  the  cause  is  remanded. 
Beversed  and  remanded. 

ANDEBSON,  C.  J.,  and  McCLBLLAN  and 
SOMEBVILLE,  JTJ.,  c<mcur. 

On  Behearlng. 

THOMAS,  J.     Appellant  Invokes  a  ded- 
■len  by  tbe  court  as  to  whether  the  transfer 


of  the  shares  of  stock  In  question  ooostl- 
tuted  a  mortgage  or  a  pledge. 
The  instant  bill  avers  that — 

"On  or  about  the  19th  day  of  July,  1904,  A. 
A.  Oden  was  indebted  to  complainant  in  a  large 
sum  of  money,  to  wit,  $2,000,  and  to  secure 
said  indebtedness  transferred  and  assigned  nnto 
complainant  as  collateral  security  a  certificate 
for  five  shares  of  the  capital  stock  of  the  Bank 
of  Harteelle,  which  certificate  was  nnmbered 
7,  and  was  issued  to  A.  A.  Oden  by  the  Bank  of 
Hartselle  on  the  14tb  day  of  December,  1903, 
and  was  signed  by  John  S.  Ifitchell,  eaaliier, 
and  J.  O.  Pollen,  president  of  said  banlc.  At  the 
time  of  the  transfer  of  said  certificate  of  five 
shares  of  stock  tbe  said  A.  A.  Oden  made  the 
following  indoiesment  tlieremi,  vis.:  'For  value 
received,  I  hereby  sell,  transfer  and  assign  to 
W.  B.  Vaughn  as  collateral  security  five  shares 
of  the  within-mentioned  stock,  and  do  hereby 
constitute  and  appoint  Dr.  W.  A.  Bardif  t  as  my 
attorney,  to  transfer  the  same  on  the  l>ooka  of 
the  bank.  This  19th  day  of  July,  1804. 
[Signed]  A.  A.  Oden.  Witness:  Arthnr  Ste- 
phenson.' " 

And  further: 

"Complainant  avers  tliat  the  indebtedness  doe 
him  from  A.  A.  Oden  to  secure  which  the  said 
Oden  delivered  to  lum  the  said  stock  as  col- 
lateral security  was  due  and  unpaid  at  the  time 
of  the  notice  of  sale  and  sale  of  said  atoA." 

[7]  A  statement  of  the  difference  Iietween 
a  mere  pledge,  a  mortgage,  and  an  eqnltaUe 
charge  or  Hen  In  the  nature  of  a  mortgace 
Is  not  free  from  difficulty,  nie  general  dis- 
tinction between  a  pledge  and  a  mortgasB  ^ 
thus  defined: 

"A  pledge  differs  from  a  chattel  mortgage  in 
three  essential  diaraeteristles:  (1)  It  may  be 
constituted  without  any  contract  in  writing, 
merely  by  delivery  of  the  tiling  pledged.  (2)  It 
is  constituted  by  a  delivery  of  the  tiling  pledged, 
and  is  continued  only  so  long  as  the  possession 
remains  with  the  creditor.  (3)  It  does  not  gen- 
erally pass  the  title  to  the  tiling  pledged,  Imt 
gives  only  a  lien  to  the  creditor,  while  the 
debtor  retains  the  general  property.  People  v. 
Remington,  2  N.  Y.  Supp.  824,  S26,  50  Hnn, 
602;  Thnrber  v.  OUver  (U.  8.)  26  Fed.  224. 
226.  See,  also,  Mitchell  v.  BoberU  (U.  S.) 
17  Fed.  776,  778;  McFarland  v.  Wheeler  (N. 
Y.)  26  Wend.  475  (citing  Cortelyou  v.  lAnsing 
[N.  Y.]  2  Caines'  Cas.  202);  Wright  v.  Boss, 
36  Cal.  414,  428;  Lewis  v.  Graham  (N.  Y.)  4 
Abb.  Prac.  106,  109;  Baper  v.  Harrison,  15 
Pac.  219,  220,  37  Kan.  243.  A  mortgage  differs 
from  a  pledge  In  that  it  is  a  conveyance  of  the 
title  on  condition,  and  may  be  valid  wlthont  ac- 
tual delivery.  A  mortgage  is  a  pledge,  and 
more;  for  it  is  an  absolute  pledge,  to  become 
an  absolute  interest  if  not  redeerued  at  a  cer- 
tain time;  while  a  pledge  is  a  deposit  of  per- 
sonal effects,  not  to  be  taken  back  except  on 
payment  of  a  certain  sum,  by  express  stipula- 
tion or  the  course  of  trade  made  to  be  a  Hen 
on  them.  In  the  case  of  a  mortgage,  the  legal 
property  passes  with  a  condition  of  defeasance; 
in  that  of  a  pledge,  the  general  property  does 
not  pass,  but  remsins  with  the  pawnor.'    lAck- 
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«tt  T.  Toirasend,  8  Tex.  110,  129,  49  Am.  D«e. 
728  (dting  2  Story  Bq.  1 1080;  4  Kent  Oomm. 
188;  2  Yes.  Jr.  878;  Cortelyoo  t.  Lansing  [X. 
T.]  2  Calnea'  Oaa.  200,  206) ;  Brown  t.  Bement 
(N.  T.)  8  Johns.  96,  07."  Words  and  Phrases, 
Tol.  6,  p.  6414. 

As  early  aa  Sims  t.  Canfleld,  2  Ala.  CSS6, 
S60,  OUT  court  dedared  that — 

"A  pledge  is,  when  a  thing  is  deposited  as  a 
secnrity  to  be  returned  to  the  pledgor  when  he 
bas  redeemed  it.  In  this  the  title  is  retained, 
although  the  possession  is  parted  with.  In  a 
niortgage,  the  title  is  conveyed,  subject  to  be 
divested  if  the  condition  of  the  mortgage  is  per- 
formed. Cortelyou  y.  Lansing,  2  Caines*  Cases 
in  Error,  200;  Jones  v.  Smith,  2  Tetey." 

This  distinction  Is  made  in  Jaclcsan,  Morris 
■ScCcv.  Rutherford,  73  Ala.  156,  157,  aa  fol- 
lows: 

"There  can  be  no  legal  mortgage  of  chattels, 
liowever,  without  a  transfer  of  the  legal  title 
to  the  mortgagee,  anch  aa  will  become  absolute 
■on  default.  Such  a  mortgage  is  something  more 
than  a  mere  Hen,  or  security.  It  is  rather  in 
the  nature  of  a  conditional  sale,  and  operates 
to  transfer  such  a  legal  title  to  the  mortgagee, 
that  to  be  divested  the  condition  must  be  dis- 
■charged  in  full.  Jones'  Chat.  Mortg.  |f  1,  9. 
It  differs  from  a  mere  pledge,  in  which  the  pos- 
session is  parted  with,  and  the  title  retained, 

*  *  *  It  is  true  that  no  technical  words  are 
necessary  to  constitute  a  mortgage  which  would 
be  good  at  law,  any  more  than  in  equity.  Any 
words  would  l>e  sufBcient  which  serve  to  show 
a  transfer  of  the  mortgaged  property  aa  secu- 
rity for  a  debt.  'Whatever  language  may  be 
used,  if  it  shows  that  the  parties  intended  a 
sale  of  the  chattels  as  security,  the  instrument 
will  be  construed  to  be  a  (legal)  mortgage.' 
Jones'  Chat.  Mort.  {{  1,  8,  9.  This  we  take  to 
t>e  the  decisive  test,  and  nothing  less  wHI  an- 
swer the  purpose.  •'  *  •  In  Mervine  t. 
White,  50  Ala.  388,  the  word  'mortgage'  was 
leld  to  import  a  conveyance  of  the  legal  title; 
nnd  so  in  Glover  v.  MoOilvray,  63  Ala.  608.  In 
'Ellington  ▼.  Charleston,  51  Ala.  166,  an  instru- 
ment was  held  to  operate  .as  a  legal  mortgage 
which  dedared  that  the  creditor  'should  have  a 
lien'  on  a  horse,  the  property  of  the  debtor,  to 
liave   and   to   hold'   until  the   debt   was   paid. 

*  *  *  In  some  of  our  decisions  expressions 
are  used  which  seem  to  confound  the  distinction 
"between  legal  and  equitable  mortgages,  but 
there  is  no  case  in  our  reports  which  really  con- 
flicts with  the  principles  declared  In  this  deci- 
sion. Glover  v.  McGUvroy,  63  Ala.  508;  Brown 
v.  Coats,  56  Ala.  439;  Steams  t.  Oafford,  56 
Ala.  544." 

In  Alabama  State  Bank  v.  Barnes,  82  Ala. 
mtn,  2  South.  349,  the  holding  was  that,  where 
a  ban)<er  advances  money  on  the  faith  of 
cotton  deposited  in  the  borrower's  own  ware- 
Ijonse,  taking  as  collateral  security  Ills  ware- 
house receipt  payable  to  bearer,  unindorsed, 
and  It  is  stipulated  in  writing  that  the 
iKHTOwer  shall  have  a  lien  on  the  cotton 
4md  that  it  shall  be  kept  in  the  borrower's 
^arebonse  f»r  bis  benefit,  with  tbe  right  of 
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sale  without  notice  on  default  (the  cotton 
being  set  apart  in  said  warehouse,  tagged 
and  numbered  to  correspond  with  the  receipts 
held  by  tbe  banker),  the  facts  do  not  show  a 
perfected  pledge,  and  do  not  pass  tbe  legal 
title  to  the  banker,  yet  it  was  an  execntorjr 
contract  of  pledge  or  an  equitable  mortgage. 
Wood  V.  Holly  Mfg.  Co.,  100  Ala.  326,  346, 
13  South.  048,  46  Am.  St  Rep.  56;  Busb 
T.  Gamer,  73  Ala.  lOl,  166. 

A  bill  In  equity  for  account  by  an  owner  of 
corporate  stock  deposited  as  collateral  se- 
curity for  a  loan  was  denied  in  Gilmer  v. 
Morris,  80  Ala.  78,  85  (60  Am.  Bep.  85),  where 
tbe  court  said: 

"The  transfer  of  the  stock  in  controveray 
is  something  more  than  a  mere  pledge.  It  par- 
takes of  the  nature  of  both  a  pledge  and  a 
mortgage,  because  the  transferee  holds  both 
the  possession  and  the  title  of  the  tiling  trans- 
ferred. The  ehlef  difference  between  a  pledge 
and  a  mortgage  is,  that  in  the  former  posses- 
sion is  transferred,  and  in  the  latter  title,  usual- 
ly unaccompanied  by  possession.  No  reason  is 
perceived  why  the  two  forms  of  security  may 
not  be  combined  in  one  as  is  here  done.  Casey 
V.  Cavoroc,  96  U.  S.  467,  477,  24  L.  Ed.  770. 
In  Nabring  v.  Bank  of  Mobile,  58  Ala.  204,  it 
was  said  arguendo  that  a  transfer  of  stock  like 
that  in  the  present  case  was  rather  a  pledge 
than  a  mortgage,  following  the  view  expressed 
in  Wilson  v.  Littie,  2  N.  X.  443,  51  Am.  Dec. 
307.  But  the  decision  of  this  point  was  a  dic- 
tum, inasmudi  as  it  was  immaterial  and  un- 
necessary; the  same  result  following  whether 
the  transfer  was  construed  to  be  the  one  or  the 
other." 

It  should  be  said  that  Mr.  Jostioe  Clopton 
was  not  sitting  and  Mr.  Chief  Justice  Stone 
stated  his  concurrence,  in  which  be  said  of 
the  transaction: 

"Whatever  class  the  present  transaction  may 
have  previously  belonged  to,  when  by  the  trans- 
fer on  the  books  the  title  to  the  stock  became 
vested  in  Morris,  it  acquired  the  properties  of 
a  chattel  mortgage;  the  thing  mortgaged  being 
in  the  possession  of  the  mortgagee." 

In  Campbell  v.  Woodstock  Iron  Co.,  83  Ala. 
361,  367,  3  South.  369,  there  was  no  transfer  of 
tbe  stock  on  the  books  of  tbe  corporation, 
but  the  instrument  declared  a  mortgage  con- 
tained apt  words  of  conveyance  and  showed 
an  intention  to  transfer  the  mortgaged  pr<H>- 
erty  as  a  security  for  debt  In  this  case 
Clopton,  J.,  was  not  dttlng,  but  tbe  opinion 
was  concurred  in  by  Stone,  C.  J.  The  cwn- 
plalnt  averred  a  pledge  in  Sharpe  ▼.  Nat 
Bank  of  Birmingham,  87  Ala.  644,  640,  7 
South.  106,  and  was  so  treated  in  the  opinion. 

This  question  was  considered  In  Birming- 
ham Tr.  &  Sav.  Co.  t.  Louisiana  Nat  Bank, 
99  Ala.  379,  13  South.  112,  20  L.  B.  A.  000, 
in  a  controversy  between  a  'stockholder,  the 
corporation  In  which  he  bdd  sbaree,  and  a 
nonresident  corporation  fliat  had  loaned 
such  sbardiolder  moneys  on  tbe  aecmlty  oC 
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bts  stock  In  the  former  corporation;  Chief 
Justice  Stone  stating  In  response  to  the  In- 
quiry "whether  the  Birmingham  Trust  4 
Savings  (Company  has  a  lien  on  the  shares 
ot  Its  capital  stock,  the  subject-matter  of 
controTersy,  to  secure  the  payment  of  the 
debts  contracted  with  It  by  Boddle,  the  orig- 
inal holder  and  owner  of  the  stock,"  that— 

"The  certificates  were  issaed  to  Iiim,  and  he 
remains  registered  as  owner  and  holder  on  the 
books  of  the  company.  The  question  is,  Will 
the  asserted  lien  prevail  over  his  prior  pledge 
of  the  stock  to  the  appellee,  to  secure  the  pay- 
ment of  a  debt  contracted  on  the  faith  of  the 
pledge?  The  common  law  regards  shares  of 
stock  in  private  corporations  as  personal  prop- 
erty, capable  of  alienation  or  descent  in  any 
of  the  modes  by  which  that  species  of  property 
may  be  transferred.  *  *  •  So  far  as  the 
statute  declares  the  shares  personal  property, 
it  is  simply  affirmative  of  the  common  law. 
•  •  •  The  requirement  that  a  transfer  of 
them  must  be  made  or  registered  on  the  books 
of  the  corporation  does  not  prohibit  a  transfer 
in  other  modes,  or  render  a  transfer  otherwise 
made  absolutely  invalid.  It  is  invalid  only  as 
to  the  particular  parties  mentioned  in  the  stat- 
ute. A  transfer  not  made  or  registered  on  the 
books  of  the  corporation  may  not  pass  the  legal 
title.  But  it  is  not  intended  to  establish  a  rule 
applicable  only  to  this  particular  species  of 
property,  prohibiting  the  creation  therein  ot 
equities  binding  the  legal  title,  or  requiring  that 
at  all  tintes  the  legal  and  equitable  title  must 
be  united  in  the  same  person." 

The  Justice  proceeds  with  the  discussion 
of  "the  pledge  to  the  appellee,"  Louisiana 
National  Bank,  its  precedence  In  point  of 
time  to  the  creation  of  the  debt  for  the  pay- 
ment of  which  the  Trust  A  Savings  Bank 
sought  to  assert  a  statutory  lieu  on  the  stock 
In  question,  and  denying  such  lien  on  the 
giound  of  "notice  of  the  pledge."  The  state- 
ment of  facts  recites: 

"On  the  maturity  of  this  note  (to  Louisiana 
National  Bank)  it  was  renewed  by  said  Boddie, 
and  Hudson,  the  said  cashier  of  Birmingham 
Trust  &  Savings  Company,  wrote  the  written 
part  pf  said  note  and  indorsed  in  his  handwrit- 
ing on  the  back  ot  said  note  the  pledge  of  300 
shares  of  stock  as  collateral  security." 

The  loan  was  reduced  by  a  sale  of  a  part  of 
said  stock,  and  Boddle  executed  a  second 
note  to  the  Louisiana  National  Bank,  "with 
the  pledge  of  the  remaining  250  shares  of 
stock  Indorsed  thereon."  It  Is  apparent  that 
by  the  agreement  of  the  parties  thereto  the 
loan  by  the  Louisiana  National  Bank  to  Bod- 
die was  secured  by  a  pledge 'rather  than  by  a 
mortgage,  and  was  so  treated  by  Judge  Stona 

[I]  It  must  result  from  the  foregoing  that 
In  case  of  a  written,  transfer  of  the  legal  ti- 
tle to  personal  property  as  security  for  debt, 
under  such  circumstances  as  to  show  that 
tbq  parties  intended  a  sale  thereof,,  whether 
with  or  without  a  delivery  of  such  property 
tbe  lnstru.ma^t.  vUl  be  construed  as  a  mort- 


gage, though  no  method  of  foreclosure  it 
provided  In  the  Instrument  evidencing  the 
transfer  (Boyett  v.  Hahn,  197  Ala.  439.  73 
South.  79;  Averyt  Drug  Co.  v.  Ely-Robert- 
son-Barlow  Drug  Co.,  194  Ala.  607,  69  South. 
931 ;  Lewis  v.  Davis,  198  Ala.  81,  73  South. 
419;  Ellington  v.  Charleston,  51  Ala.  166), 
and  that  where  (1)  the  possession  of  the  piop- 
erty  passes  from  the  pledgor  to  the  pledgee 
or  his  agent,  (2)  the  legal  title  remaining  h> 
the  pledgor,  and  (3)  the  pledgee  has  a  Ilea 
on  the  property  for  the  payment  of  a  Aebt 
or  performance  of  an  obligation  due  him  by 
the  pledgor  or  some  other  person,  tbe  same 
Is  a  pledge  (Travelers'  Ins.  Co,  v.  Laaenby, 
16  Ala.  App.  549,  80  South.  25;  Id.,  202  Ala: 
207,  80  South.  29;  31  Cyc  890,  797;  Eolfe 
V.  Huntsvllle  Lbr.  Co.,  8  Ala.  App.  487,  62 
South.  537). 

[9, 10]  Further  applicable  rules  lof  con- 
struction of  written  Instruments  for  the  con- 
veyance of  personal  property  that  may  aid 
in  classiflcation  in  a'  doubtful  case  are  that 
where  words  are  employed  that  are  suffi- 
cient to  show  a  transfer  of  chattels  as  se- 
curity tor  a  debt,  such  Instrument  will  be 
held  a  mortgage;  that  Is,  If  it  shows  "that 
the  parties  intended  a  sale  of  the  chattels  as 
security."  This  is  the  decisive  test  Jack- 
son, Morris  &  Co.  T.  Rutherford,  supra;  Sims 
T.  Canfleld,  supra.  .If  there  Is  doubt  wheth- 
er the  transaction  was  a  mortgage  or  a  con- 
ditional sale,  it  will  be  held  that  the  for- 
mer was  the  intention  of  the  parties.  Rob- 
inson V.  Farrelly,  16  Ala.  472;  Locke  v. 
Palmer,  26  Ala.  312;  Crews  v.  Threadgill, 
35  Ala.  334 ;  M.  B.  &  U  Ass'n  ▼.  Robertson, 
65  Ala.  382;  Turner  v.  Wilkinson.  72  Ala. 
361;  Irwin  v.  Coleman,  173  Ala.  175,  55 
South.  492;  Van  Heuvel  T.  Long,  200  Ala. 
27,  75  South.  839,  341.  The  reason  is  that 
no  great  Injustice  can  be  perpetrated  so- 
long  as  the  creditor  recovers  his  debt  with 
legal  Interest,  while  much  oppression  may 
result  by  the  inability  of  the  debtor  to  re- 
purchase the  property  at  the  time  specified. 
An  error  of  Judgment,  in  other  words,  which 
ma7  convert  the  transaction  by  construction 
into  a  mortgage  would  not  be  so  oppressive 
or  Injurious  as  a  like  error  which  might 
change  a  mortgage  Into  a  conditional  sale. 
Rapier  v.  Gulf  City  Paper  Co.,  77  Ala.  126. 

[11-14]  Such  being  the  general  rules  of 
construction  of  conveyances  of  real  and  per- 
sonal property,  tbe  same  should  obtain 
where  the  subject  of  the  written  Instrument 
was  the  corporate  stock  of  a  bank.  The 
shares  of  stock,  not  the  certificate  represent- 
ing them,  are  personal  property  and  made  the 
subject  of  levy  and  sale.  C!ode,  fi  3470-3475 ; 
White  V.  Rankin,  90  Ala.  541,  8  South.  118 : 
Bemey  Nat  Bank  v.  Plnckard,  87  Ala.  677,  6 
South.  364.  The  stockbook  is  the  evidence  of 
ownersh^  and  the  right  to  benefits  and  liabili- 
ty as  such.    Walsh  v..  State  ex  raL  Cook,  199 
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Ala.  123,  74  Soutb.  45,  2  A.  L.  R.  651;  White 
V.  Rankin,  supra;  Winter  t.  Montg.  G.  L. 
Co.,  89  Ala.  644,  7  South.  773.  In  the  in- 
Btant  transfer  apt  words  of  conveyance  were 
used  and  a  power  of  attorney  was  given  by 
the  mortgagor,  Oden,  to  Dr.  BarcUft  to  trans- 
fer the  stock  on  the  books  of  the  bank.  That 
this  was  not  done  while  Oden  lived  was  no 
fault  of  the  mortgagor,  but  of  the  mortgagee 
Vaughn.  In  this  respect  is  the  case  differ- 
entiated from  that  of  Birmingham  Trust 
&  Savings  Bank  v.  Louisiana  National  Bank, 
supra',  and  becomes  more  nearly  analogous 
to  Gilmer  v.  Morris,  supra,  and  Is  controlled 
by  this  and  by  Campbell  v.  Woodstock  Co, 
supra,  and  Jackson  v.  Butherford,  supra. 


(204  Ala.  3SS) 

Ex  parte  STATE  ex  rel. 


Qea. 


SMITH,  Atty. 
MONTGOMERY  v.  STATE. 
(8  DIv.  265.) 
(Supreme  Court  of  Alabama    June  26,  1920.) 

1.  Crlnlnal  law  «=»l056(2)—ExoeptlOH  aeoes* 
aary  for  reviewing  of  oral  charge. 

Under  AcU  191S,  p.  816,  and  Code  1907,  ! 
6264,  an  exception  is  necessary  for  a  review 
of  an  oral  charge. 

2.  CrimiDal  law    is=»  1 133— Reversal  may  rest 
o*  question  first  presented  on  rehearing. 

Court  of  Appeals  could  properly  rest  re- 
versal in  a  criminal  case  on  a  question  of  evi- 
dence presented  for  the  first  time  by  counsel 
,  for  accused  on  consideration  of  application  for 
rehearing  on  the  part  of  the  state. 

Certiorari  to  the  Court  of  Appeals. 

Petltlcn  by  the  State,  on  the  relatl<m  of 
J.  Q.  Smith,  Attorney  General,  for  certiorari 
to  review  a  ruling  of  the  Court  of  Appeals, 
reversing  a  judgment  of  conviction  in  the 
case  of  Will  Montgomery  v.  State  of  Ala- 
bama. 86  South.  132.    Writ  denied. 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  the  State. 

Sample  &  Kllpatrlck,  of  Oullman,  for  ap- 
pellee. 

OABDNER,  J.  Upon  the  original  consid- 
eration of  this  cause  by  the  Court  of  Appeals, 
the  judgment  of  conviction  was  reversed  for 
error  in  the  oral  charge  to  the  jury,  the  na- 
ture of  wbldi  nuffldently  appears  in  the  opin- 
ion of  that  court   86  South.  132.  Application 


for  rehearing  was  made  by  the  state,  and  in 
response  thereto  the  majority  opinion  of  the 
Court  of  Appeals  dtscloees  that  there  was  no 
exception  reserved  to  any  part  of  the  oral 
charge  held  erroneous,  and  for  which  the 
Judgmait  of  conviction  was  reversed.  But 
that  court  was  of  the  opinion  that,  upon  a 
consideration  of  the  Acts  of  1916,  p.  816,  in 
connection  with  section  6264  of  the  Code  of 
1907,  no  exception  was  necessary  for  a  review 
of  the  oral  charge,  and  express  the  view  that 
the  exact  question  here  presented  has  never 
been  passed  upon  since  the  passage  of  the  act 
of  1916,  supra. 

[1]  We  think  the  majority  opinion  Is  in 
error  in  this  respect  Subsequent  to  the  act 
of  1915,  above  referred  to,  the  precise  ques- 
tion was  first  presented  to  this  court  and  de- 
cided contrary  to  the  holding  in  the  instant 
case  in  McPherson  v.  State,  198  Ala.  6,  73 
South.  387,  and  more  recently  here  reaffirm- 
ed in  Tucker  v.  State,  202  Ala.  5,  79  Soutb. 
303;  and  upon  this  point  the  McPherson 
Case  has  been  cited  and  followed  by  the 
Court  of  Appeals  In  Roes  v.  State,  16  Ala. 
App.  393,  78  South.  309,  and  Morrissette  ▼. 
State,  16  Ala.  App.  32,  76  South.  177.  The 
question  has  therefore  been  definitely  settled 
by  these  decisions,  and  the  Court  of  Appeals 
was  In  error  ui)on  this  point 

[2]  A  reversal,  however,  of  the  judgment 
of  that  court  does  not  result  for  the  reason, 
upon  consideration  of  the  cause  on  rehearing, 
the  court  found  revM^Ible  error  as  to  a  ques- 
tion of  evidence,  and  the  law  enimclated  up- 
on this  particular  question  by  the  court  In  Its 
opinion  ts  not  questioned  by  the  state.  It  Is 
insisted  by  the  state,  however,  that  reversal 
should  not  have  been  rested  upon  this  latter 
question  as  It  was  presented  for  the  first 
time  by  counsel  for  appellant  upon  considera- 
tion of  the  application  for  rehearing  on  the 
part  of  the  state.  There  is  no  merit  in  this 
insistence,  as  in  cases  of  this  character  it  is 
the  duty  of  the  court  to  carefully  examine 
the  record  for  the  ascertainment  of  any  re- 
versible error,  and  the  Court  of  Appeals  was 
acting  clearly  within  Its  province  in  passing 
upon  this  question  upon  application  for  re- 
hearing, as  mudi  so  as  upon  original  consid- 
eration. 

It  results,  therefore^  that  the  writ  will  be 
denied. 

Writ  denied. 


ANDERSON,    C.    J., 
BROWN,  JJ.,  concur. 


and    SATRB    and 
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(2M  Ala.  SeZ) 
8HACKLEF0RD  V.  STATE.  (2  Div.  71 1.) 

^Supreme  Court  of  Alabama.    Jimo  10,  1920.) 

1.  Coats  «=s>299— SUtata  far  usaaBlng  eosta 
against  proseoetor  pami  aad  ttrietly  aoii- 
atrusd. 

A  statute,  providiiig  for  the  asaeasment  of 
eoata  against  the  prosecutor  if  the  prosecntioii 
was  instituted  frivolously  or  maliciously,  ia 
penal,  and  should  be  strictly  construed. 

2.  Costs  «S33I6— Judgmeiit  asaaating  oMts 
against  prosacntor  must  state  the  proaeevtlon 
waa  frivaloas  or  mailolons. 

Under  Code  1907,  |  6722,  providins  that  if 
a  prosecution  in  county  court  appears  to  be 
malicious  or  frivolous  court  shall  tax  the  proae- 
cntor  with  costs,  in  which  case  the  Judgment 
entered  may  state  the  nature  of  the  prosecu- 
tion, that  it  appears  to  be  malicious  or  frivo- 
lous, and  tax  the  costs  against  the  prosecutor, 
it  is  essential  that  the  judgn>ent  state  the  pros- 
ecution appears  to  have  been  frivolous  or  mali- 
cious, the  statute  being  penal  and  to  be  strictly 
construed,  so  where  the  Judgment  entry  con- 
tained no  such  stateipent,  it  appearing  that  the 
proaecntor  did  not  know  that  the  case  waa  call- 
ed at  the  term  at  which  it  was  begun,  etc.,  Judg- 
ment of  the  county  court,  assessing  eoata 
against  him.  must  be  quashed. 

Appeal  from  Circuit  Court,  Bibb  County; 

P.  Loyd  Tate,  Judge. 

Petition  by  W.  Z.  Sbackleford  for  a  writ  of 
certiorari  to  quasb  a  proceeding  In  the  coun- 
ty court,  where  the  costs  of  a  proceeding;, 
charging  trespass  after  warning  instituted  by 
the  petitioner  against  Charles  La  Ronke^ 
were  assessed  against  petitioner.  From  a 
Judgment  denying  the  writ,  petitioner  ap- 
peals. Reversed,  writ  granted,  and  proceed- 
ing quashed. 

S.  D.  &  C.  D.  Logan,  of  Centenrllle,  for  ap- 
pellant. 

3.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst.  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  petition  of  W.  Z.  Sback- 
leford was  directed  to  the  Judge  of  the  cir- 
cuit court,  praying  for  a  writ  of  certiorari  to 
quash  and  hold  for  naught  a  certain  proceed- 
ing in  the  county  court.  Charging  trespass 
after  warning,  which  was  dismissed,  and  In 
which  the  petitioner  was  taxed  with  the  costs 
of  the  prosecution.  The  petition  for  writ  of 
certiorari  being  denied,  appeal  was  taken  to 
this  court  under  section  4866  of  the  Code. 
City  of  Birmingham  v.  Southern  Bell  T.  ft 
T.  Co.,  82  South.  519. 

It  was  and  is  made  to  appear  by  the  record 
that  said  petitioner  was  a  resident  of  the 
county  in  which  the  initial  proceeding  for 
trespass  after  warning  was  instituted,  and 
the  owner  and  In  possession  of  a  tract  of 
land   therein;    that   defendant   Charles   La 


Bonke  was  charged  to  have  gone  on  said  land 
and  refused  to  go  therefrom  when  warned  by 
the  said  owner  to  do  so;  that  thereafter 
(March  13, 1919)  petitioner  went  before  a  Jus- 
tice of  the  peace  in  said  county  and  made 
affidavit  for  the  arrest  of  said  La  Bonke, 
charging  him  with  trespass  after  warning; 
that  a  warrant  issued  for  his  arrest  retom- 
able  to  the  county  court  at  its  next  term  and 
was  duly  executed;  that  at  the  April  term 
of  said  court  petitioner  was  present  with  his 
wltne8.<ies  to  prove  said  charge;  that  "the 
defendant  continued  the  case,  and  that  at  the 
May,  June,  and  July  terms,  1919,  he  (petition- 
er) was  also  present  with  his  witnesses  to 
prove  the  charge,  but  that  the  defMidant  con- 
tinued the  case."  It  was  further  averred  that 
neither  petitioner  nor  his  witnesses  were  sum- 
moned for  the  August  term  of  said  court,  did 
not  know  of  the  case  being  called  for  that 
term  or  of  being  taxed  with  the  costs  of  the 
prosecution  until  Informed  by  letter  from  the 
county  solicitor;  that  petitioner  can  prove 
said  charges  against  defendant,  and  that  he 
did  not  institute  the  prosecution  out  of  mal- 
ice, nor  was  the  prosecution  frivolous. 

[1, 2]  The  theory  of  this  petition  is  that  the 
Judgment  entered  by  the  cofmty  conrt  with- 
out a  hearing,  in  the  absence  of  petitioner 
and  the  defendant,  was  void  as  to  his  taxation 
with  the  costs,  for  the  reason  that  the  pro- 
ceeding did  not  show  on  Its  face  that  tlM 
prosecution  was  malldoos  or  frivolona.  In 
volume  8  of  the  Code,  relative  to  county 
courts  and  proceedings  therein,  are  fimnd 
sections  6722  and  6723,  as  follows: 

"6722.  If  the  prosecution  appears  to  tbe 
court  to  be  malidons  or  frivolous,  the  court 
shall  tax  the  prosecutor  with  the  costs,  in  whlcb 
case  the  judgment  entry  may  be  as  follows: 

"The  State  v.  C.  D.  Prosecution  for  (her* 
describe  tbe  olfense  by  name,  or  some  familiar 
description),  instituted  by  A.  B.  In  this  case, 
tbe  prosecution  appearing  to  be  mallcioas  (or 
frivolous),  the  costs  are  taxed  against  A.  B., 
the  prosecutor. 

"6723.  It  shall  be  no  objection  to  the  pro- 
ceedings of  tbe  connty  court,  either  in  that 
court  or  elsewhere,  that  they  are  imperfect  or 
inaccurate;  and  when  ita  proceedings  are  re- 
viewed on  appeal  or  certiorari,  all  amendable 
errors  shall  be  regarded  as  amended,  so  as  to 
present  only  the  substantial  inquiry  of  the  goitt 
or  innocence  of  the  accused.** 

Section  6722  is  penal,  and  must  be  strictly 
construed.  Davis  v.  Curtis,  192  Ala.  84.  67, 
68  South.  419 ;  Tillman  r.  Wood,  68  Ala.  578. 
The  statutory  condition  precedent  to  the  tax- 
ation of  costs  against  a  prosecutor  was  that 
the  prosecution  appeared  to  the  court  to  be 
frivolous  or  malicious. 

It  Is  Insisted  by  the  Attorney  General  that 
in  tbe  use  of  the  word  "may"  In  the  statute 
(section  6722),  in  a  case  where  the  proaecv- 
tlon  appears  to  the  court  to  be  malldoos  or 
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frivolous,  It  showed  that  the  statate  was  not 
mandatoiy,  and  that  the  form  of  Jadgment 
Siv«i  for  snch  case  need  not  be  followed. 
Petitioner's  counsel  insist  that  the  word  may, 
as  it  appears  in  the  statute,  is  mandatory, 
that  the  form  of  Judgment  given  by  the  stat- 
ute must  be  followed,  and  state  the  sab- 
stance  of  the  statute  as  the  finding  of  the 
court;  that  Is,  state  that  the  prosecutlos 
appears  to  the  court  to  be  frivolous,  or  Is 
made  to  appear,  or  found  to  have  been  ma- 
licious In  its  issue  on  the  part  of  the  prose- 
cutor, as  a  necessary  predicate  to  taxing  the 
prosecutor  with  the  costs.  The  latter  is  the 
true  interpretation  of  the  statute.  Board  of 
Revenue,  Shelby  C!o.,  v.  Parson,  Son  &  CJo., 
197  Ala.  876,  882,  72  South.  618,  L.  B.  A. 
1918B,  881 ;  Ex  parte  SImonton,  9  Port  890, 
33  Am.  Dec.  820;  Tarver  v.  Com'rs'  Court  of 
Tallapoosa,  17  Ala.  627 ;  Ex  parte  Banks,  28 
Ala.  28 ;  Ex  parte  Chase,  48  Ala.  308,  811. 

When  the  case  against  La  Rouke  was  dis- 
missed In  the  county  court,  the  issue  under 
section  6722  for  decision  was  whether  or  not 
the  prosecution  Instituted  by  petitioner 
against  Mm  appeared  "to  the  court  to  be  ma- 
licious or  frivolous."  The  judgment  render- 
ed by  the  conrt  did  not  decide  this  issue,  as 
shown  by  Its  recitals.  Without  snch  finding 
and  recital  In  the  Judgment  by  the  court  (if 
It  amounted  to  a  Judgment  of  dismissal, 
which  we  do  not  hold)  the  taxing  of  prose- 
cutor with  the  cost  was  giving  to  the  stat- 
ute a  broader  scope  than  that  authorized  by 
its  strict  construction.  Thus  the  Judgment 
was  subject  to  be  avoided  as  sought  by  peti- 
tioner's application  by  certiorari  directed  to 
the  Judge  of  the  circuit  court.  The  writ  was 
erroneously  denied,  and  Is  hereby  awarded, 
and  what  purports  to  be  a  Judgment  Is 
quashed. 

ANDERSON,  0.  J.,  end  McCLELLAN  and 
SOMEBVILLE,  JJ.,  concur. 


(204  AJa.  at) 

WALKER  V.  STATE.    (5  DIv.  741.) 

(Supreme  Court  of  Alabama.    May   14,  1920. 
On  Rehearing,  June  80,  1920.) 

I.  Jory  «s»72(l)— Drawlag  of  tpaolal  Jiiron 
held  error  under  statute. 
Under  Acts  1909,  p.  305,  as  amended  by 
Acts  1919,  p.  1039,  where  the  court  fixed  6S 
as  the  number  for  a  special  venire  from  which 
the  jury  shoold  be  selected  to  try  appellant, 
and,  of  the  regplar  Jurors  drawn  for  the  week 
set  for  defendant's  trial,  11  were  not  "snm- 
moned,"  the  total  number  of  snch  jurors 
"drawn  and  summoned"  being  39,  it  was  error 
for  the  conrt  to  order  that  26  special  jurors 
should  be  drawn  to  complete  the  number  fixed 
for  the  spedal  venire  for  the  trial  of  the  de- 
fendant, since  the  speidal  venire  should  have 
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been  composed  of  the  regular  jurors  drawn  (re- 
gardless of  the  number  not  summoned)  for 
that  week,  and  sudi  number  of  special  jurors 
as  were  necessaiy  to  complete  the  number 
fixed  in  the  order. 

2.  Crlmlsal  law  «s>ll66!/'2(5)— Error  In  draw- 
ing more  Jnrors  than  required  not  prejudicial. 

Defendant  in  a  criminal  case  was  not  preju- 
diced by  the  court's  erroneously  proceeding  un- 
der Acts  1909,  p.  305,  instead  of  under  the 
amendment.  Acts  1919,  p.  1039,  and  thereby 
drawing  more  jurors  than  were  required  under 
the  amendment  for  a  special  venire. 

3.  Judgss  «=»25( I)— Supernumerary  Judge  has 
same  power*  as  circuit  judge. 

A  supernumerary  judge  has  the  same  pow- 
ers and  may  discharge  the  same  functions  as 
a  drcujt  judge,  under  Code  1907,  i  8279,  as 
amended  by  Acts  1916,  p.  356. 

4.  Courts  «=»70— Chief  Justice  had  authority 
to  direct  supernumerary  Judge  to  try  eases 
as  drcnlt  Judge. 

Under  Acta  1916,  p.  592,  §  4,  and  Code 
1007,  S  8279,  as  amended  by  Acts  1916,  p.  366. 
the  Chief  Justice  had  authority  to  direct  a  su- 
pernumerary judge  to  perform  and  discharge 
the  duties  of  a  circuit  judge  in  a  certain  circuit 
until  otherwise  directed,  section  4  not  being 
confined  to  calling  adjourned  or  special  terms 
but  comprehending  the  power  to  order  "the 
calling  of  the  dockets"  for  the  ttUH  of  cases 
thereon. 

5.  Criminal  law  «=>656(S)— Remarks  of  court 
as  to  difference  between  probability  of  Inno- 
cence and  reasonable  doubt  not  error. 

It  was  not  error  for  the  presiding  judge  to 
remark,  in  connection  with  the  giving  of  special 
instruction  requested  for  the  defendant,  touch- 
ing the  discrimination  of  probability  of  inno- 
cence from  reasonable  doubt,  where  an  .explana- 
tion and  not  a  qualification  of  the  charge. 

Sayre,  Thomas,  and  Brown,  JJ.,  dissenting  in 
part. 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty; r.  Loyd  Tate,  Judge. 

DnfC  Walker  was  convicted  of  murder  in 
tlie  first  degree,  and  he  appeals:    Affirmed. 

Smoot  &  Morrow,  of  Wetumpka,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Fidd, 
Asst  Atty.  Oen.,  for  the  State. 

McCLELLAN,  J.  [1, 2]  The  appellant  was 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  life  imprisonment  The  Indict- 
ment was  returned  on  October  15,  1919.  The 
amendment,  by-  the  act  approved  September 
29,  1919  (Gen.  Acts,  pp.  1039-1042),  of  Hie 
Jury  law  approved  August  31,  1909  (Acts,  pp. 
305,  817,  et  seq.)  was  the  law  governing  the 
special  venire  for  appellant's  trial.  The  act 
of  1909  required  a  special  venire  to  contain 
the  names  of  the  regular  Jurors  "dravm  and 
summoned"  for  the  week  during  which  the 
capital  case  was  to  be  tried.    The  amenda- 
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tory  act  of  1919  omitted  "summoned"  from 
the  provision  Indicated,  thereby  providing 
that  the  special  venire  should  contain  the 
regular  Jurors  "drawn"  for  the  week  in 
which  the  trial  was  to  be  bad.  In  the  ap- 
pellant's case  the  court  fixed  65  as  tbe  num- 
ber for  the  special  venire  from  which  the 
Jury  should  be  selected  to  try  appellant  Of 
the  regular  Jurors  drawn  for  the  weelt  set 
for  appellant's  trial,  11  were  not  "summon- 
ed," the  total  number  of  such  Jurors  "drawn 
and  summoned"  being  39.  Erroneously  pro- 
ceeding under  the  pertinent  provisions  of  the 
cited  act  of  1909,  the  court  ordered  that  26 
special  Jurors  should  be  drawn  to  complete 
the  number  (65)  fixed  for  the  special  venire 
for  the  trial  of  appellant  The  appellant 
questioned  the  regularity  of  the  special  ve- 
nire so  provided ;  but  the  trial  court  overruled 
his  severally  raised  objections,  and  proceeded 
with  his  trial  notwithstanding  his  protest. 
The  special  venire  should  have  been  com- 
posed of  the  regular  Jurors  drawn  (regard- 
less of  the  number  not  summoned)  for  that 
week,  and  such  number  of  special  Jurors  as 
were  necessary  to  complete  the  number  fixed 
In  the  order,  viz.  65.  This  was  error;  but  it 
was  without  prejudice  to  appellant.  Rudolph 
V.  State,  172  Ala.  379,  55  South.  610.  The 
number  fixed  in  the  order  for  a  special  ve- 
nire was  within  the  limits  prescribed  by  the 
law.  The  result  of  the  court's  action,  though 
erroneous,  was  to  secure  to  appellant  a  great- 
er number  (within  65)  from  which  to  select 
the  Jury  for  his  trial  than  would  have  been 
the  case  bad  the  court  constituted  the  not 
summoned  members  of  the  regular  Juries  a 
part  of  the  special  venire  for  appellant's 
trial.  In  other  words,  the  appellant  was  ac- 
tually, though  erroneously,  favored  by  the 
course  ol>s^rTed  by  the  trial  court 

[3, 4]  The  appellant  also  questioned  the  au- 
thority of  the  supernumerary  Judge  to  pre- 
side at  his  trial.  Such  an  official  has  the 
same  powers,  and  may  discharge  tbe  same 
functions,  as  a  circuit  Judge.  Code,  i  3279, 
as  amended  by  tbe  act  approved  September 
8, 1915  (Gen.  Acts,  p.  355).  By  the  act  approv- 
ed September  30,  1919  (Gen.  Acts,  p.  858),  the 
counties  of  Elmore,  Chilton,  and  Antanga  were 
constituted  tbe  Nineteenth  circuit  On  Octo- 
ber 10,  1919,  the  Chief  Justice  directed  the 
supernumerary  Judge  "to  perform  and  dis- 
charge all  the  duties  of  a  circuit  Judge"  in  the 
Nineteenth  drcult  until  otherwise  directed. 
It  was  in  virtue  of  this  authority  that  the  su- 
I)emnmerary  Judge  presided  at  the  trial  of 
the  appellant.  The  act  of  the  Chief  Justice  in 
directing  the  supernumerary  Judge  as  stated 
and  the  discharge  of  official  duty  in  conso- 
nance with  that  direction  was  Justified  by 
section  4  of  the  act  approved  September  18, 
1915  (Gen.  Acts,  p.  592).  The  fact  that  amend- 
ed Code,  I  3279,  noted  above,  also  authorized 
the  Governor  to  direct  the  service  of  the 
supernumerary  Judge  did  not  impair  or 
qualify  the  subsequently  conferred  power  of 


the  Chief  Justice  In  tibe  premises.  Reference 
to  section  4  of  the  act  approved  September 
18, 1915,  supra,  shows  that  the  authority  ccn- 
ferred  on  the  Chief  Justice  in  the  premises 
is  not  confined  to  calling  adjourned  or  spe- 
cial terms,  but  comprehends  the  power  to 
order  the  "calling  of  the  dockets"  for  the 
trial  of  cases  thereon.  The  provisions  at 
sections  3  and  7  of  the  last-dted  act  furtho- 
confirms  the  indicated  view  of  the  Intention 
to  confer  on  the  Chief  Justice  the  broadest 
powers  and  authority  in  the  proper,  prompt 
and  orderly  dispositicm  of  the  Judicial  busi- 
ness of  the  state.  There  was  no  absence  of 
power  and  authority  in  the  supernumerary 
Judge  to  preside  at  the  trial  of  appellant 

[S]  The  remarks  of  the  presiding  Judge  In 
connection  with  the  giving  of  the  special  In- 
struction, requested  for  the  appellant,  toudi- 
ing  the  discrimination  of  probability  of  in- 
nocence from  reasonable  doubt  were  an  ex- 
planation, not  a  qualification,  of  that  given 
charge.  Callaway  v.  Gay,  143  Ala.  524,  529, 
39  South.  277.  The  explanation  was  not 
faulty  in  conception,  and  was  Justified. 

The  Judgment  is  affirmed. 

SOlfBRVILLB,  THOMAS,  and  BROWN, 
JJ.,  ocmcnr. 

On  Rdiearlng. 

McCLELLAN,  J.  Upon  reconsideration  of 
the  three  questions  decided  in  tbe  foregoing 
opinion.  In  the  light  of  the  brief  In  snpport 
of  application  the  court  is  not  convinced  that 
error  underlies  the  conclusions  there  stated. 

1.  ANDERSON,  O.  J.,  SOMERVILLE  and 
GARDNER,  JJ.,  and  the  writer,  hold,  for  the 
views  set  down  In  the  original  opinion,  that 
no  prejudicial,  reversible  error  was  commit- 
ted with  respect  to  the  Jury  matter.  Justices 
SATRE,  THOMAS,  and  BROWN  dissent  <n 
this  point 

2.  All  of  tbe  members  <tf  the  court  (except 
ANDERSON,  O.  J.,  not  sitting)  concur  in  the 
foregoing  opinion's  treatment  of  and  con- 
clusion upon  the  objection  questioning  the 
authority  of  the  Chief  Justice  to  direct  the 
supernumerary  Judge  to  hold  Oie  court  try- 
ing this  appellant 

3.  All  of  the  members  of  the  court — exo^t 
BROWN,  J.,  who  dissents — adhere  to  the 
conclusion  heretofore  announced  with  respect 
to  the  remarks  of  the  trial  Judge  In  con- 
nection with  the  instruction  given  at  defend- 
ant's Instance.  It  has  been  often  held  here 
that  a  probability  of  innocence  Is  the  "equiv- 
alent" of  a  reasonable  doubt  Whltaker  v. 
State,  106  Ala.  30,  35,  17  South.  456.  and 
cases  there  cited:  Sanders  v.  Davis,  153  Ala. 
375,  385,  44  South.  979;  Bones  v.  State, 
117  Ala.  138,  130,  23  South.  138— among 
ottiers.  The  comment  of  the  court  consisted 
with  this  similitude  of  the  phrases  Indi- 
cated. 

The  application  for  rehearing  is  ]i«ac« 
overruled. 


Digitized  by 


Google 


Ala.) 


(3M  Ala.  47t) 

ANDERSON  V.  STATE.    (8  DIv.  26.) 

(Bupreme  Court  of  Alabama.    Jane  30,  1920.) 

Criminal  law  4s>ll04(3)— Order  for   (pedal 
venire  need  not  appear  In  transcript  In  ab- 
•enoe  of  queetion  raised  in  oourt  below  a«  to 
Its  validity. 
Where  no  qnestion  was  raised  in  the  coort 
below  as  to  the  validity  of  a  special  venire, 
it  was  unnecessary  that  the  order  for  the  spe- 
cial venire  appear  in  the  transcript  upon  ap- 
peal, under  Acts  1916,  p.  708,  and  Supreme 
Court  rule  27,  as  amended   (198  Ala.  xv,  77 
South,  vii). 

Sayre  and  Brown,  JJ.,  dissentintr. 

Appeal  from  Circuit  Oourt,  Tuscaloosa  Ooon- 
ty;    Henry  B.  Foster,  Judge. 

Roy  Asderson  was  convicted  of  murder  in 
the  first  degree,  and  appeals.     Affirmed. 

J.  Q.  Smith,  Atty.  Gen.,  for  the  SUte. 

GABDNSR,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to 
life  imprisonment  in  the  penitentiary.  The 
appeal  is  upon  the  record  only,  there  being  no 
bill  of  exceptions. 

The  order  for  the  special  venire  is  similar  to 
that  found  in  Duff  Walker  v.  State,  85  South. 
787,  present  term,  which  determines  this  question 
adversely  to  app^ant.  But,  in  addition  to  this, 
there  was  in  the  instant  case  no  question  raised 
in  the  court  below  as  to  the  venire  in  any 
manner,  and  under  the  provisions  of  Acts  1915. 
p.  708,  and  Supreme  Court  rule  27  as  amended 
(198  Ala.  XV,  77  South,  vii),  it  was  unnecessary 
that  the  order  appear  in  the  transcript  upon 
this  appeal. 

No  other  matter  appearing  in  the  transcript 
calls  for  comment.  Suffice  it  to  say,  an  exam- 
ination of  the  record  discloses  no  reversible 
error,  and  the  judgment  of  conviction  will  be 
affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McCLELLAN,  SOM- 
SRVILLE,  and  THOMAS,  JJ.,  concur. 
SAYBB  and  BROWN,  JJ.,  dissent. 


(204  AU.1M) 
RICHARDSON 


¥.  STATE.    (7  DIv.    13.) 


(Supreme  Court  of  Alabama.    Jan.  29,  1920, 
Rehearing  Denied  Feb.  14,  1920.) 


i.  Homicide  €=32— Defendant,  who  shot  ton- 
In-law  without  provocation,  guilty  of  offense. 
If  defendant  shot  his  son-in-law  merely  be- 
cause he  had  stopped  to  speak  to  and  caresa 
his  child,  his  wife  having  separated  from  him 
and  taken  the  child  to  her  father's  bouse,  de- 
fendant was  guilty  of  some  offense. 

2.  Homicide  i8=>ll6(4),  122— Defendant  had 
right  to  protect  daughter  from  son-in-law,  and 
to  repel  assault,  If  he  had  reasonable  appre- 
hension of  danger. 

If  defendant's  son-in-law  attempted  forcibly 
to  take  bis  child  from  its  mother,  who  had  left 
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her  husband  and  was  living  with  her  father 
while  suing  for  divorce,  and  in  doing  so  violent- 
ly assaulted  his  wife,  defendant's  daughter,  de- 
fendant was  justified  in  interfering  to  protect 
his  daughter,  and  if  deceased,  to  murderously 
assault  defendant,  attempted  to  draw  a  pistol, 
or  defendant  reasonably  and  honestly  thought 
so,  he  had  a  right  to  act  in  defense  of  himself, 
if  free  from  fault  in  provoking  the  difficulty. 

3.  Criminal  law  «=s429(2)— Pleadings  always 
admissible  to  show  their  existenoe,  faot  of 
suit,  and  Issues. 

The  pleadings  in  an  action  at  law  or  suit  in 
equity  are  always  admissible  to  show  their 
existence,  the  fact  that  the  suit  has  been  filed, 
and  the  issues  involved. 

4.  Homicide  «=»  1 95— Pleadings  flied  by  deeed- 
ent,  defendant's  son-in-law,  against  wife  In 
her  divorce  suit,  admissible  to  show  deoedent 
was  forcibly  contending  for  possession  of 
child. 

In  prosecution  of  defendant  for  killing  hia 
son-in-law,  who  had  come  up  to  defendant  and 
his  family  on  the  street  while  viewing  a  cele- 
bration, and  approached  his  (the  son-in-law's) 
cliild,  whose  mother  had  gone  to  live  with  de- 
fendant, her  father,  while  suing  for  divorce, 
answer  and  cross-bill  filed  by  deceased  son-in- 
law  in  the  wife's  divorce  action,  in  which  he 
charged  her  with  adultery  and  averred  she  was 
unsuitable  to  have  the  custody  of  the  child. 
held  admissible  to  show  that  deceased  was  con- 
tending fpr  the  custody  of  the  child  for  reasons 
which  might  lead  him  to  take  it  by  force,  tbotigh 
the  original  bill,  having  no  snch  tendency,  was 
inadmissible. 

5.  Criminal  law  «=>459— Testimony  as  to  r«la- 
tlve  position  of  parties  deduced  from  wounds 
Inadnlsslbis. 

In  a  prosecution  for  homicide,  it  was  not 
permisaible  for  a  witness,  from  his  mere  exam- 
ination of  wounds  on  decedent's  body,  to  tes- 
tify as  to  the  relative  position  of  the  parties  at 
the  time  of  the  shooting. 

6.  Homldde  9=»  1 96— Testimony  as  to  whether 
physician  called  to  attend  defendant's  daugh- 
ter was  called,  beoause  of  Injuries  Inflicted  by 
deceased  was  competent. 

In  prosecution  for  killing  defendant's  son- 
in-law  as  defendant  claimed  in  defense  of  bis 
daughter,  who  had  separated  from  her  husband 
and  was  suing  for  divorce,  testimony  as  to 
whether  or  not  a  physician  was  called  to  attend 
the  daughter,  decedent's  wife,  on  account  of  the 
injuries  alleged  to  have  been  infiicted  on  her  by 
her  husband  at  the  time  he  was  killed,  held  ad- 
missible on  the  issue  of  whether  defendant 
killed  in  defense  of  his  daughter. 

7.  Criminal  law  «=>7I9(3)— Statement  of  so- 
ileftor  In  proseeutlon  for  homlolde  Improper, 
as  not  based  on  evidenee. 

In  a  prosecution  for  killing  defendant's 
son-in-law,  as  defendant  claimed,  in  defense  of 
his  daughter,  living  apart  from  her  husband  and 
suing  for  divorce,  statement  of  solicitor  in  ar- 
gument that  in  many  murder  cases  he  had 
tried  he  had  heard  "this  hip  pocket  defense 
come  up"  held  improper,  as  not  based  on  evi- 
dence. 
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8.  Criminal  law  «=»789(I8)— Chargea  on  ae- 
quittal  for  reaaonablo  doubt  as  to  a  slnglo 
faot  proporiy  refuaad. 

In  a  proaecntion  for  killing  defendant's  aon- 
in-Iaw,  as  defendant  daimed,  in  defense  of  his 
daughter,  living  apart  from  her  hnabend  and 
suing  for  divorce,  charges  that,  if  there  was  a 
single  fact  proved,  inconsistent  with  defendant's 
guilt,  sufficient  to  create  a  reasonable  doubt  in 
the  jury's  minds,  they  should  acquit,  were  prop- 
erly refused. 

9.  Homloide  «=»  116(4)— One  relying  on  aelf* 
defense  must  show  cironmstanees  reasonably 
prodndng  belief  of  Imminent  peril. 

One  charged  with  homicide  and  relying  on 
the  doctrine  of  apparent  imminent  peril  must 
show  that  the  drcnmstancea  by  which  he  is  sur- 
rounded were  suffident  to  impress  the  mind  of 
a  reasonable  man  that  he  was  in  imminent 
peril. 

10.  HomMde  «=»300(2)— Use  of  "aotlonable" 
for  "aotual,"  In  requested  charge  on  eelf-de* 
fenso,  JustHled  refueal. 

In  a  prosecution  for  killing  defendant's  son- 
in-law,  aa  defendant  daimed,  in  defense  of  his 
daughter,  living  apart  from  her  husband  and  au-. 
ing  for  divorce,  use  of  the  word  "actionaUe" 
for  "actual,"  in  charge  on  self-defense  re- 
quested by  defendant,  justified  its  refusal. 

11.  Homloide  9=s>300(7),  301— Chargea  on  Jus- 
tMlcation  of  defendant  In  carrying  conoealed 
pistol  abatraot. 

In  a  prosecution  for  killing  defendant's 
Bon-in-'la-y,  defendant  relying  on  self-defense  or 
defense  of  his  daughter,  separated  from  her 
huaband  and  suing  for  divorce,  queation  of  de- 
fendant'a  justification  in  carrying  a  concealed 
pistol  was  not  a  pertinent  issue,  and  charges 
thereon  were  abstract. 

12.  Homloide  9=9300(13),  301— Instmotiona  on 
self-defense  and  defense  of  danghter  falling 
to  atlpnlato  for  defendanfe  freedom  from 
fault  property  refnaed. 

In  a  prosecution  for  killing  defendant's  son- 
in-law,  as  defendant  claimed,  in  defense  of  his 
daughter,  living  apart  from  her  husband  and 
suing  for  divorce,  charges  requested  by  de- 
fendant that  he  was  entitled  to  kill  in  self-de- 
fense, or  defense  of  his  daughter,  but  failing 
to  stipulate  for  defendant'a  freedom  from  fault, 
were  properly  refused. 

13.  Homicide  •=9300(2)— Charges  on  self -de- 
fenae  uaing  "attaohed"  for  "attaefced"  prop- 
erty refnaed. 

In  a  prosecution  for  killing  defendant'a  son- 
in-law,  aa  defendant  claimed,  in  defense  of  hla 
daughter,  living  apart  from  her  husband  and  an- 
ing  for  divorce,  charges  requested  by  defendant 
on  the  issue  of  defense  of  himself  or  danghter, 
using  the  word  "attached"  for  "attocked,"  were 
properly  refused  aa  faulty. 

14.  Crtmlnal  law  «=>76l  (6)— Chargea  aaanmlng 
matter  In  diapute  properly  refused. 

In  a  prosecution  for  killing  defendant'a 
son-in-law,  as  defendant  daimed,  in  defense  of 
his  daughter,  living  apart  from  her  husband  and 
suing  for  divorce,  charges  requested  by  de- 
fendant, assuming  there  was  a  difficulty  between 


deceased  and  hla  wife,  as  to  which  the  evidenet 
was  In  dispute,  were  properly  refused  as  in- 
vaaive  of  the  jury's  province. 

15.  Homloide  «=9300(4)— Requeated  cbaiie  M 
self-defenae  argumentative. 

In  a  prosecution  for  killing  defendanfi 
son-in-iaw,  as  defendant  daimed,  in  defense  o( 
his  daughter,  living  apart  from  her  bnabaod  aid 
suing  for  divorce,  requested  charge  on  self- 
defense  held  properly  refused  aa  argumentative. 

16.  Homloide  «=>300(  14)— Requested  ebarii 
on  self-defense,  failing  to  atlpalato  as  te  bes- 
est  belief  of  peril,  property  refnaed. 

In  a  prosecution  for  killing  defendant'! 
son-in-law,  aa  defendant  claimed,  in  defense  of 
his  daughter,  living  apart  from  her  husband  and 
suing  for  divorce,  requeated  charge  on  self- 
defense,  failing  to  stipulate  for  defendanfi 
honest  belief  that  he  waa  in  imminent  peril, 
was  properly  refused. 

17.  Homicide  «=»300  (2)— Requested  ebarge  sa 
self-defense  erroneous  for  misase  of  words. 

In  a  prosecution  for  killing  defendant's  son- 
in-law,  aa  defendant  daimed,  in  defense  of 
his  daughter,  Uving  apart  from  her  huaband  and 
suing  for  divorce,  requested  diarge  that  a  per- 
son haa  the  right  to  uae  auch  force  aa  may  b« 
reasonably  necessary  to  defend  himaelf  keU 
properly  refused,  on  account  of  its  nae  of  the 
words  "aa  is  due,"  in  Uea  of  "aa  it  does." 

McClellan,  J.,  and  Anderson,  O.  J.,  and  Tlum- 
aa,  J.,  diasenting. 

Appeal  from  Circuit  Ciourt,  Oalhonn  Oonn- 
ty;   Hugh  D.  Merrill,  Jadge. 

James  Richardson  was  convicted  of  mur- 
der, and  he  appeals.  Beveraed  and  re- 
manded. 

The  following  charges  were  refnaed  to  the 
defendant: 

(1)  I  charge  yon,  gentlemen  of  the  jury,  that 
if  there  is  one  single  fact  proved  to  the  satii 
faction  of  the  jury  which  Is  inconsistent  witk 
the  defendant's  guilt,  that  is  suffident  to  create 
a  reasonable  doubt  in  your  minds,  then  the 
jury  should  give  the  defendant  the  benefit  of 
the  doubt  and  acquit  him. 

(2)  I  charge  you,  gentiemen  of  the  Jory,  that 
the  law  of  Alabama  glvea  a  person  the  same 
right' to  use  such  force  aa  may  be  reasonably 
necesaary  under  the  circumstancea  by  which  be 
ia  surrounded  to  protect  himself  from  great 
bodily  harm  aa  is  due  to  prevent  his  life  being 
taken;  he  may  excusably  use  this  necessary 
force  to  save  himself  from  any  feloniona  as- 
aault. 

(8)  I  charge  yon,  gentiemen  of  the  jury,  that  if 
at  tiie  time  of  the  firing  of  the  fatal  shot  by 
Mr.  Richardson  he  entertained  an  honest  belief 
that  he  was  in  danger  of  suffering  death  or 
dangerous  bodily  harm  at  the  hands  of  John 
Baxter,  and  Mr.  Ricbardaon  waa  without  fouK 
in  bringing  on  the  difficulty  with  John  Baxter, 
and  there  was  no  reaaonable  means  of  retreat 
without  increasing  hla  danger,  then  he  had  a 
right  to  shoot  Baxter  under  three  conditions, 
and  it  would  be  your  duty  to  acquit  him. 

(4)  I  diarge  you,  gentiemen  of  the  jury,  that 
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if  yon  belleye  that  the  defeodant  bad  the  pistol 
on  the  night  of  the  tragedy  for  the  meant  only 
of  defending  himself  against  nnlawfol  yiolence 
at  the  hands  of  John  Baxter,  and  not  for  offen- 
sive purposes,  then  he  would  har*  been  jus- 
tified in  carrying  the  pistol  on  the  occasion  of 
the  tragedy. 

(5)  I  charge  you,  gentlemen  of  the  Jury,  un- 
der the  laws  of  Alabama,  where  a  person  has 
a  good  reason  to  apprehend  an  attack  from  the 
hand  of  another  he  Is  Justified  in  carrjring  a 
pistol  on  his  person,  even  though  he  carry  it 
concealed,  provided  he  carry  such  a  pistol  for 
defensive  and  not  offensive  purposes. 

(6)  I  charge  you,  gentlemen  of  the  jury,  that 
if  you  find  from  all  the  evidence  in  the  case  that 
John  Baxter  had  threatened  the  life  of  the  de- 
fendant or  his  wife,  the  daughter  of  the  de- 
fendant, as  testified  to  by  the  witnesses  in  the 
case,  and  you  are  convinced,  by  this  testimony 
that  he  had  good  reason  to  apprehend  an  at- 
tack from  John  Baxter,  then  he  would  have 
been  justified  in  carrying  the  pistol,  on  the  night 
of  the  tragedy,  in  bis  pocket,  as  testified  in  the 
case. 

(7)  The  court  charges  the  jury  that  if  the 
defendant  shot  under  a  bona  fide  belief  that  his 
life  was  in  danger,  and  that  under  all  the  dr- 
cumstances  he  had  reasonable  cause  to  believe 
that  he  was  in  imminent  danger  at  the  moment 
the  shot  was  fired,  it  would  be  immaterial 
whether  there  was  such  actionable  danger  or 
not. 

(8)  I  charge  you,  gentlemen  of  the  jury,  that 
if  there  is  one  single  fact  proved  to  the  satis- 
faction of  the  jury  which  is  inconsistent  with 
defendant's  guilt,  that  is  sufficient  to  pass  a 
reasonable  doubt  in  your  minds,  then  the  jury 
should  give  the  defendant  the  benefit  of  the 
doubt  and  acquit  him. 

(9)  I  charge  you,  gentlemen  of  the  jury,  that 
if  the  defendant  did  not  provoke  the  difficulty 
or  bring  it  on,  and  the  deceaaed  mode  an  overt 
act  or  attempt  to  reach  his  hip  podcet  for  a 
weapon,  and  he  acted  in  so  doing  in  such  a 
manner  at  to  indicate  to  a  reasonable  man 
that  his  intention  was  to  do  great  bodily  harm 
to  the  defendant,  and  there  was  no  reasonable 
mode  of  escape  or  retreat  without  increasing 
his  danger,  and  the  defendant  honestly  belierved 
he  was  in  danger  of  great  bodily  harm  at  the 
Iiands  of  the  deceased,  then  the  defendant  was 
authorized  to  anticipate  the  deceased  and  kill 
him,  and  if  the  jury  has  a  reasonable  doubt  on 
this  proposition  they  must  find  defendant  not 
guilty.  ' 

(10)  The  law  does  not  impose  upon  a  person 
attacked  with  murderous  intent  the.  duty  to 
retreat,  unless  the  evidence  in  the  case  shows 
that  the  person  could  have  retreated  without 
increasing  his  .peril,  and  if  you  find  from  all 
the  evidence  in  the  case  that  John  Baxter 
made  such  overt  acts  or  demonstrations  with 
reference  to  procuring  a  pistol  from  his  hip 
pocket  as  was  calculated  to  induce  in  the  mind 
of  a  reasonable  man  the  honest  belief  that  he 
was  in  great  danger,  in  consequence  of  such 
demonstrations,  of  receiving  grievous  bodily 
barm  or  death,  and  such  demonstration  did  in- 
duce in  the  mind  of  Mr.  Bichardson  such  be- 
lief, that  is,  that  he  was  about  to  receive  from 
th«  hands  of  John  Baxter  grievous  death  or 
jnevous  bodily  harm,  and  h«  was  fre«  from 


fault  in  provoking  the  difficulty  between  him- 
self and  John  Baxter,  then  he  would  have  the 
right  to  have  shot  John  Baxter,  and  it  would 
be  your  duty  to  acquit  him. 

(11)  If  John  Baxter,  the  deceaaed,  threaten- 
ed to  kUl  his  wife,  Maud  Baxter,  the  daughter 
of  defendant,  Bichardson,  and  that  on  the  night 
of  the  tragedy  on  Noble  street,  resulting  in  the 
death  of  John  Baxter,  Maud  Baxter,  his  wife, 
was  wholly  free  from  fault  in  bringing  on  the 
difficulty  with  him,  and  there  was  no  reasonable 
mode  for  her  to  retreat  without  increasing  her 
peril,  and  that  John  Baxter  had  made  towards 
her  an  overt  act  or  attempt  at  assault  of  such 
a  nature  as  would  have  produced  in  the  mind 
of  a  reasonable  person  that,  at  a  result  of  such 
impending  assault  or  threatened  assault  at  the 
hands  of  John  Baxter,  his  wife,  the  daughter  of 
the  defendant,  was  in  danger  of  receiving  death 
or  grievous  bodily  harm,  and  that  the  defendant 
witnessed  these  overt  acts  on  the  part  of  John 
Baxter,  and  was  honestly  Induced  to  believe  in 
consequence  of  the  same  that  Maud  Baxter  was 
in  danger  as  above  explained,  then  defendant, 
Richardson,  in  order  to  save  bia  daughter  from 
death  or  grievous  bodily  harm,  had  the  right  to 
anticipate  John  Baxter,  and  fire  first,  and  slay 
him,  and  if  these  be  the  facts  of  this  case  your 
verdict  must  be  not  guilty. 

(12)  If  the  jury  are  reasonably  satisfied  from 
the  evidence  that  neitjier  the  defendant  nor 
Mrs.  Baxter  knew  anything  at  all  about  John 
Baxter  coming  on  to  Noble  street  the  night  of 
the  killing,  or  had  any  information  that  he 
would  be  there,  and  if  the  Richardson  family 
went  to  the  point  on  Noble  street  where  the 
killing  occurred,  sccompanied  by  Mr.  Bichard- 
son and  Mrs.  Buxter,  and  were  standing  to- 
gether In  a  quiet,  orderly,  and  peaceable  man- 
ner, and  that  John  Baxter  had  previously 
threatened  to  kill  Mr.  Richardson,  or  Mrs.  Bax- 
ter, and  the  little  Baxter  child,  and  that  he 
approached  them  at  the  time  and  place  of  kill- 
ing, and  that  neither  Mr.  Richardson  nor  Mrs. 
Baxter  brought  on,  provoked,  or  produced  the 
difficulty,  and  that  the  deceased  at  the  time  and 
under  the  conditions  placed  his  hand  in  his 
pocket,  or  reached  his  hand  in  the  direction  of 
his  pocket,  in  a  threatening  way,  as  if  to  draw 
a  weapon,  and  that  he  did  so,  if  you  find  from 
the  evidence  he  did  so,  in  a  manner  reasonably 
•alcidated  to  produce  in  the  mind  of  a  reason- 
able man  an  honest  and  bona  fide  belief  that 
he  was  about  to  receive  death  or  grievous  bodily 
harm  from  the  deceased,  and  there  was  no  rea- 
sonable mode  of  escape  without  increasing  the 
defendant's  peril,  then  the  defendant  had  the 
right  to  shoot  first,  and  defendant  would  have 
had  the  right  to  act  upon  the  reasonable  ap- 
pearance as  above  explained,  whether  John 
Baxter  had  a  pistol  in  his  pocket  or  not,  and 
if  he  shot  him  under  these  conditiona,  for  ei- 
ther the  protection  of  himself,  or  Mrs.  Baxter, 
or  the  little  Baxter  child,  it  is  your  duty  to 
acquit  him. 

(13)  I  charge  you,  gentlemen  of  the  jury, 
that  the  undisputed  proof  in  the  case  shows  that 
Maud  Baxter  was  the  daughter  of  defendant 
Richardson,  if  Maud  Baxter  was  wholly  tree 
from  fault  in  provoking  the  difflcalty,  and  there 
was  no  reasonable  means  for  her  retreat,  with- 
out increasing  her  danger,  and  tne  acQons  oi 
Jokn  Baxter,  dther  real  or  apparent,  towards 
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her,  were  such  m  to  have  indnced  in  the  mind 
of  a  reasonable  person  that  the;  were  about 
to  receive  death  or  grievous  bodily  harm  at  the 
hands  of  John  Baxter,  and  Mr.  Richardson  ob- 
served such  conduct  on  his  part,  and  such  con- 
duct induced  in  the  mind  of  Mr.  Bichardson  the 
honest  and  bona  fide  belief  that  his  daughter 
was  about  to  be  attacl^ed,  under  these  condi- 
tions, under  the  law  of  Alabama,  be  had  the 
same  right  to  have  defended  her  as  he  would 
have  to  defend  himself  under  similar  condi- 
tions, and  he  would  have  had  the  right  to  have 
anticipated  John  Baxter,  and  fired  firrt;  and 
if  you  find  from  the  evidence  in  the  case  that 
such  were  the  facts,  then  it  is  your  duty  to  find 
the  defendant  not  guilty. 

(14)  I  charge  you,  gentlemen  of  the  jury,  that 
m  the  present  case  it  is  for  you  to  determine 
from  the  testimony  wliich  party,  the  deceased 
or  the  defendant,  commenced  the  affray.  There 
is  a  dispute  in  the  testimony  relating  to  the  con- 
duct of  the  parties  immediately  preceding  the 
fatal  act.  There  is  a  dispute  in  the  testimony 
as  to  whether  the  deceased  was  the  aggressor, 
or  made  hostile  demonstrations  towards  the  de- 
fendant, prior  to  the  time  he  was  shot  or  not; 
the  threats  alleged  to  have  been  made  by  the 
deceased  against  the  defendant  have  been  ad- 
mitted in  testimony  for  the  purpose  of  enabling 
the  Jury  to  determine,  from  such  threats,  wheth- 
er or  not  as  a  matter  of  fact  the  deceased  did 
make  a  demonstration  or  overt  act  towards 
the  defendant,  at  the  time  of  the  killing,  of  such 
character  or  nature  as  to  induce  in  the  mind 
of  a  reasonable  man  that  he  was  about  to  re- 
ceive death  or  grievous  bodily  harm  in  conse- 
quence; and  if  yon  find  from  all  the  evidence 
in  the  case,  including  the  threats  testified  about, 
that  the  conduct  of  the  deceased  at  the  time  of 
the  killii;g  produced  in  the  mind  of  Mr.  Bich- 
ardson the  honest  belief  that  he  was  then  in 
danger  of  being  killed  or  receiving  grievous 
bodily  harm  at  the  hands  of  the  deceased,  and 
be  was  free  from  fault  in  provoking  the  difS- 
culty,  and  there  was  no  way  for  him  to  have 
retreated  without  increasing  his  danger,  then  I 
charge  you,  gentlemen  of  the  jury,  that  this  gave 
Mr.  Bichardson  the  right  to  shoot  first,  and, 
if  he  shot  John  Baxter  under  these  conditions 
I  have  outlined,  his  act  was  justified  by  the  law 
of  Alabama,  and  it  is  your  duty  to  acquit. 

Robs  Blaekmon,  of  Annlston,  for  appellant. 

J.  Q.  Smith,  Atty.  Gen.,  Lamar  Field,  Asst 
Atty.  Gen.,  and  S.  W.  Tate,  of  Annlston,  for 
the  State. 

BROWN,  J.  The  bomlcide  of  which  the 
appellant  stands  convicted  occurred  on  No- 
vember 11,  1918,  on  Noble  street  in  the  city 
of  Annlston,  daring  the  celebration  by  the 
people  of  that  dty  of  the  signing  of  the  ar- 
mistice agreement.  The  deceased,  John  Bax- 
ter, was  a  son-in-law  of  the  appellant.  About 
two  months  before  the  homicide  Baxter's 
wife  had  sepiaratM  from  him,  taking  with 
her  their  only  child,  a  boy  about  four  years 
of  age,  and  was  then  living  at  her  father's 
home  as  a  member  of  his  family.  Mrs.  Bax- 
ter, some  time  previous  to  the  homicide,  had 
commenced  proceedings  against  her  husband 
for  diTorce*  which  was  then  poiding  In  the 


courts;  and  the  evidence  ofTered  by  the  8tat« 
shows  that  appellant  had  been  giving  her 
assistance  in  the  prosecution  of  that  suit. 
About  an  hour  before  the  killing,  the  appel- 
lant and  the  members  of  his  family,  consist- 
Ing  of  his  wife,  Mrs.  Baxter  and  her  child, 
and  appellant's  two  unmarried  daughters, 
left  their  home,  and  had  gone,  upon  tbe 
streets  to  engage  in  the  celebration  then  In 
progress,  and  while  they  were  standing  on 
the  sidewalk,  watching  the  celebration,  tbe 
deceased  approached  the  child,  ^ther  to 
speaH  to  and  caress  him,  or  seize  and  abduct 
him. 

The  state's  fheory,  as  developed  by  tlie 
tendencies  of  the  evidence,  is  that  deceased's 
purpose  in  approaching  the  child  was  to 
speak  to  and  caress  him,  and  while  in  the  act 
of  doing  so,  and  without  other  provocation, 
appellant  ordered  him  to  i>ass  on,  and  imoie- 
dlately  fired  upon  him,  inflicting  the  wounds 
from  which  Baxter  died  a  few  days  there- 
after. On  the  other  hand,  the  defendant's 
contention,  as  the  evidence  offered  by  hint 
tends  to  show,  is  that  the  purpose  of  Barter 
was  to  seize  and  take  the  ctiUd  from  its 
mother,  and  in  doing  so  he  violently  aasaalt- 
ed  her  by  Btrildng  her  one  or  more  blows  in 
the  face,  which  rendered  her  unconscious, 
and  thereupon  appellant  interposed  in.  de- 
fense of  his  daughter,  and  as  Baxter  made  a 
demonstration  as  if  to  draw  a  pistol  from  his 
hip  pocket  to  assault  appellant,  appellant 
drew  his  pistol  and  flred.  The  appellant  al- 
so offered  evidence  to  the  effect  that,  when 
Mrs.  Baxter  separated  from  her  husband  and 
declared  her  intention  to  return  to  her  fa- 
ther's home,  Baxter  made  the  threat  that  If 
she  did  he  would  kill  her,  the  baby,  and  ap- 
pellant Evidence  is  also  offered  to  the  ef- 
fect that,  after  the  separation,  the  deceased, 
on  one  occasion,  had  gone  to  the  defendant's 
bouse  to  see  his  chUd,  and  that  permission  to 
see  it  was  denied  him  by  defendant's  wife. 

This  statement  of  the  different  phases  of 
the  evidence  is  suffid^it  to  show  that  the 
question  as  to  who  was  the  aggressor  on  the 
occasion  of  the  fatal  tragedy  was  in  sbarp 
conflict,  and  involved  the  motive  or  purpose 
of  the  deceased  in  approaching  the  child.  As 
tending  to  shed  light  on  this  question,  the  de- 
fendant offered  as  evidence  the  answer  and 
cross-bill  filed  by  the  deceased  in  the  divorce 
action,  in  which  he  charged  his  wife,  Mrs. 
Baxter,  with  adultery,  and  averred  that  she 
was  an  unsuitable  person  to  have  the  custody 
of  the  child,  and  prayed  that  its  custody  be 
takm  from  her  and  committed  to  him.  On 
the  objection  of  the  solicitor,  the  court  refus- 
ed to  admit  this  evidence. 

[1, 2]  It  Is  not  disputed  that  the  defendant 
intentionally  fired  the  shot  that  caused  Bax- 
ter's death,  and  if,  as  tbe  state  contends,  the 
defendant  shot  the  deceased  because  he  had 
stopped  to  speak  to  and  caress  his  ebUd, 
wlthoat  more,  then  the  defendant  la  guilty 
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of  some  offense.  On  the  other  hand.  If  the 
deceased  was  attempting  to  forcibly  take  the 
child  from  Its  mother,  and  In  doing  so  vio- 
lently assaulted  her,  the  defendant  was  Justi- 
fied In  Interfering  to  protect  his  daughter; 
and  If,  in  so  d()ing,  the  deceased,  for  the  par- 
pose  of  murderously  assaulting  the  defend- 
ant, attempted  to  draw  a  pistol  from  his 
pocket,  or  if  the  circumstances  surrounding 
the  parties  at  the  time  were  such  as  to  in- 
duce a  reasonable  man  to  believe  that  such 
was  the  purpose  of  the  deceased,  and  the  de- 
fendant honestly  so  believed,  he  had  a  right 
to  act  In  defense  of  himself,  if  he  was  free 
from  fanit  In  provoking  or  bringing  on  the 
difficulty.  Therefore  the  purpose  of  the  de- 
ceased in  approaching  the  child  was  a  perti- 
nent Inquiry  that  would  naturally  address 
itself  to  the  Jury  In  determining  who  was  the 
aggressor  on  the  occasion  of  the  homicide. 
What  was  said  in  Gafford's  Case  is  pertinent 
here: 

"  'Whatever  tends  to  shed  light  on  the  main 
inquiry,  and  does  not  withdraw  attention  from 
such  main  inquiry  by  obtruding  upon  the  minds 
of  the  jury  matters  which  are  foreign,  or  of 
questionable  pertinency,  is,  as  a  general  rule, 
admissible  evidence.'  In  view  of  the  conflict- 
ing testimony  as  to  which  of  the  two,  deceased 
or  the  defendant,  was  the  aggressor  in  the  un- 
fortunate tragedy,  would  the  offered  testimony 
shed  any  light  on  that  qnestion?  Conld  the 
}nry  fairly  determine  that  question,  without 
knowledge  of  facts  which  might  have  exerted 
an  influence  upon  or  supplied  the  motive  to 
one  or  the  other  to  become  the  aggressor?" 
Gafford  v.  State,  122  Ala.  54,  26  South.  10. 

It  only  requires  the  exercise  of  common 
sense,  in  the  light  of  our  knowledge  of  hu- 
man nature,  to  see  that  the  offered  evidence 
would  have  enabled  the  Jury,  in  detmninlng 
the  issues  of  self-defense,  to  view  the  acts  of 
the  deceased  from  the  defendant's  standpoint. 
This  evidence  throws  light,  not  only  upon  the 
motive  actuating  the  deceased,  but  sheds  light 
on  and  gives  character  to  his  conduct  on  the 
occasion  in  question.  Oafford  v.  State,  su- 
pra; Ezzell  V.  State,  13  Ala.  App.  166,  68 
South.  578 ;  Gibson  t.  State,  193  Ala.  12,  69 
South.  533. 

But  it  is  urged  that  the  answer  and  cross- 
bill filed  by  the  deceased  is  denied  admissi- 
bility as  evidence  by  the  case  of  Ex  parte  E). 
G.  Payne  l^imber  Co.,  85  South.  9.  In  that 
case  this  court,  reviewing  the  opinion  of  the 
Court  of  Appeals,  following  the  dictum  in 
Callan  v.  McDanlel,  72  Ala.  96,  held  that  the 
complaint  In  another  action,  filed  by  thei 
plaintiff  against  the  defendant  in  that  case  in 
her  representative  capacity  as  executrix  of 
her  husband's  will  was  inadmissible  to  show 
the  filing  of  such  a  suit  on  the  same  cause  of 
action  as  was  involved  In  the  case  then  un- 
der consideration ;  the  purpose  of  the  evi- 
dence being  to  discredit  the  witness  Payne, 
who  was  president  of  the  plaintiff  corpora- 
tion, and  who  had  testified,  contrary  to  the 


testimony  ot  the  defendant,  that  material 
constituting  the  account  sued  on  was  sold 
directly  to  her  (m  her  order  after  her  hus- 
band's death,  and  not  on  arrangement  with 
her  husband  made  before  his  death — the 
ground  on  which  the  inadmissibility  of  the 
complaint  was  rested  being  that  it  was  an 
unverified  pleading,  and  was  the  act  of  coun- 
sel rather  than  the  act  of  the  party. 

In  Callan  t.  McDanlel,  supra,  the  court 
was  dealing  with  the  statem^its  made  in  a 
bill  in  equity  filed  by  the  plaintiff,  and  veri- 
fied by  affidavit,  which  had  been  offered  as 
showing  admissions  against  interest ;  and  in 
the  course  of  the  opinion  the  court  said: 

"The  bill  hi  equity  filed  by  the  plaintiff 
against  the  defendant,  was  verified  by  affidavit. 
It  M  trua  that  a  MU,  *  •  •  not  verified,  i» 
regarded  as  oontaining  rather  the  mggettion* 
of  oountel  than  the  deliberate  etatemente  of 
plaintiff,  and  it  not,  in  a  eottaterdl  *uU,  ad- 
mittihle  evidence  againet  him  of  the  facta  itated 
in  it."  [Italics  soppUed.]  1  BrickeU's  tHg. 
829.1858. 

It  will  be  noted  that  the  italicised  uttei> 
ances  are  not  only  dicta,  but  they  do  not  mil- 
itate against  the  admissibility  of  an  unsworn 
pleading,  offered  to  show  the  filing  of  audi 
suit,  or  the  claim  asserted  therein.  In  the 
case  of  Adams  v.  McMillan,  Ex'r,  7  Port  73, 
85,  digested  in  1  BrickeU's  Dig.  and  cited  in 
Callan  v.  "McDanlel,  snpra,  it  was  said: 

"But  we  are  of  opinion  that  a  bill  in  dian- 
cery  is  not  evidence  in  another  suit,  to  prove 
the  foot*  oontained  in  it,  or  evidence  for  any 
purpose,  except  to  prove  the  foot  that  auoh  a 
Ua  wot  filed." 

In  Davidson  v.  Rothschild,  40  Ala.  104,  it 
was  held  that  admissions  contained  in  the 
original  complaint,  which  have  been  stricken 
out  by  amendment,  may  be  proven  by  the 
prodnction  of  the  original,  or  of  the  copy 
served  cm  the  defendant.  And  in  Ponder  v. 
Oheeves,  104  Ala.  314,  16  Sonth.  145,  it  was 
held  that  the  pleadings  in  an  action  of  eject- 
ment were  admissible  in  a  subsequent  suit 
for  the  purpose  of  showing  a  repudiation  of 
the  plaintiff's  title  and  the  assertion  ot  hos- 
tile possession.  The  following  is  the  role 
as  stated  in  Jones  on  Evidoice: 

"When  parties  allege  matters  of  fact  in  tbdr 
pleadings,  these  pleadings  may  be  offered  in 
evidence  against  such  parties  as  admissions  of 
fact  so  alleged.  •  •  •  When  a  statement  by 
a  party  in  a  pleading  other  than  in  the  pending 
suit  is  offered  in  evidence,  the  statement  is  ad- 
missible on  the  same  principle  as  oral  admis- 
sions; hence  it  is  not  necessary  that  the  par- 
ties should  t>e  the  same,  and  the  pleadings  of  a 
party  may  be  received  against  him  in  a  subse- 
quent suit,  although  the  parties  are  different. 
The  weight  to  be  given  to  such  admissions  de- 
pends upon  various  drcumatances.  If  the 
pleading  is  sworn  to,  and  hence  is  the  deliberate 
and  solemn  statement  of  the  party,  its  admis- 
sions may  afford  evidence  against  him  not  easily 
rebutted.     When  the  allegations  are  made  on 
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information  and  belief,  they  are  still  admiasible 
in  evidence,  as  this  fact  only  detracts  from  the 
weight  of  the  testimony.  But  if  the  pleadings 
are  not  sworn  to,  and  are  drawn  by  counsel, 
and  the  allesations  have  not  been  expressly 
directed  or  approved  by  the  party,  they  may  be 
of  little  significance.  Indeed,  under  the  for^ 
mer  practice  it  was  held  that  bills  in  chancery 
not  sworn  to  were  not  admissible,  except  to 
prove  nick  a  foot  as  their  own  eaUtenoe,  or  the 
commencement  of  a  suit,  or  what  the  foots  in 
issue  were.  They  were  rejected  as  admissions, 
on  the  gronnd  that  they  consisted  largely  of  the 
suggestions  of  counsel,  so  framed  as  to  obtain 
an  answer  under  oath.  And  the  pleadings  in  ac- 
tions at  law  have  also  often  been  rejected  as 
admissions,  when  not  shown  to  have  been  ap- 
proved or  directed  by  the  party  himaelt  Many 
of  the  cases  holding  that  pleadings  were  inad- 
missible as  admissions  were  based  on  the  the- 
ory that  most  of  the  allegations  were  merely 
pleader's  matter— fiction  stated  by  ooansel  and 
sanctioned  by  the  courts.  The  whole  modem 
tendency  is  to  reject  this  view,  and  to  treat 
pleadings  as  statements  of  the  real  issues  in 
the  cause,  and  hence  as  admissions  of  the  par- 
ties, having  weight  according  to  the  circum- 
stances of  each  case.  But  some  of  the  author- 
ities still  hold  that  if  the  pleading  is  not  signed 
by  the  party  there  should  be  some  proof  that  he 
has  antiiorised  it"    Jones  on  Evidence,  |  272. 

According  to  Greenleaf  on  Evidence  (1 
Oreoileaf  [16tb  Ed.]  |  18Q,  subd.  8): 

"The  true  rule  is  that  formal  allegations  are 
presumed  to  be  made  by  the  attorney  on  gen- 
eral instructions  and  without  the  personal 
knowledge  of  the  client;  but  particular  and  spe- 
cific allegations  of  matters  of  action  or  defense, 
which  cannot  be  presumed  to  have  been  made 
under  the  general  authority  of  the  attorney, 
but  under  specific  instructions  to  him  from  the 
client,  are  competent  evidence  against  the  cli- 
ent." 

2  Wigmore  on  Evidence,  i  1066,  supports 
their  admissibility,  as  does  2  Chamberlayne 
on  Evidence,  H  1248-1250. 

[3]  The  anthorities  seem  to  be  uniform 
that  the  pleadings  in  an  action  at  law  or  a 
salt  in  equity  are  always  admissible  for  the 
purpose  of  showing  the  existence  of  such 
pleading,  the  fact  that  sncb  suit  has  been 
filed,  and  the  itenes  involved,  and  for  the  pur- 
poses of  this  case  that  is  all  that  is  neces- 
sary. Jones  on  Evidence,  supra ;  2  Chamber- 
layne on  Evidence,  {  1248. 

[4]  The  evidence  ottered  was  admissible  to 
show  that  the  deceased  was  contending  for 
the  custody  of  the  child  for  reasons  which' 
might  prompt  him  to  take  it  by  force  under 
such  circumstances  as  existed  on  the  occa- 
sion of  the  homicide  in  question,  and  tlie 
court  erred  tn  sustaining  the  solicitor's  ob- 
jection to  this  evidence.  Union  Refining  Co. 
V.  Barton,  77  Ala.  148;  Phcenix  Ins.  Co.  v. 
Moog,  78  Ala.  308,  66  Am.  Rep.  31 ;  Slaughter 
V.  Swift,  67  Ala.  488 ;  Ex  parte  Warsbam,  84 
South.  889. 

The  original  bill  in  the  divorce  proceedings, 
tbe  filing  of  which  had  already  been  shown 


by  the  state,  had  no  snA  tendoicy,  and  the 
objection  to  it  was  properly  sustained. 

[6]  It  Was  not  permissible  for  the  witness 
Elder,  from  his  mere  examination  of  tbe 
wounds  on  the  deceased's  body,  to  testify  as 
to  the  r^ative  position  of  the  parties  at  the 
time  of  the  shooting.  Rlgell  v.  State,  8  Ala. 
App.  46,  62  South.  977;  Roden  v.  State,  13 
Ala.  App.  106,  69  South.  366. 

[I]  Tbe  court  did  not  «t  in  allowing  tbe 
solicitor  to  inquire  of  BIrs.  Richardscm  and 
Mrs.  Baxter  as  to  whether  or  not  a  physldan 
was  called  to  attend  Mrs.  Baxter  on  account 
of  the  injuries  alleged  to  have  been  inflicted 
by  the  deceased  at  tbe  time  of  the  kflling. 
The  evidence  on  the  question  as  to  whether 
or  not  tbe  deceased  assaulted  Mrs.  Baxter 
was  In  dispute,  and  this  evidence  tended  to 
shed  light  on  tbia  question.  Newman  v.  State, 
160  Ala.  102,  49  South.  786. 

[r\  The  statement  of  the  s(dicftor  In  ar- 
gument, "that  in  tbe  many  murder  cases  that 
I  have  tried,  I  have  heard  this  hip  pocket 
defense  oome  up,"  was  not  based  on  any  evi- 
dence In  the  case,  was  improper,  and  should 
have  been  excluded  by  the  court  by  positive 
instructions.  The  reason  for  excluding  such 
statements  of  counsel,  and  the  promptness 
and  posltlveness  of  the  Instructions  to  be  giv- 
en to  the  jury  under  such  circumstances,  has 
been  so  often  stated  that  we  deem  it  unneces- 
sary to  repeat  the  rule.  Cross  v.  State,  6S 
Ala.  484;  Chambers  v.  State  (Ala.  App.)  84 
South.  638;  WoWfe  v.  Minnis,  74  Ala.  3S6 : 
B.  R.,  L.  &  P.  Co.  V.  Drennen,  175  Ala.  338, 
67  South.  876,  Ann.  Cas.  1914C,  1037. 

[I-H]  Charges  1  and  8  were  properly  re- 
fused. Moss  V.  State,  190  Ala.  15,  67  South. 
731.  One  relying  on  the  doctrine  of  apparent 
imminent  peril,  must  show  that  tbe  drcnm- 
stances  by  which  he  Is  surrounded  were  suf- 
ficient to  impress  the  mind  of  a  reasonable 
man  that  be  is  in  imminent  peril.  Charge  3 
pretermits  these  elements,  and  was  properly 
refused.  Cain  v.  State,  16  Ala.  App.  303.  77 
South.  463;  Carroll  v.  State  (Ala.  App.)  81 
South.  853,  and  authorities  there  cited.  Tbe 
use  of  the  word  "actionable"  for  "actual,"  In 
pharge  7,  justified  Its  refusal. 

(11]  The  question  of  the  justification  of  de- 
fendant carrying  a  concealed  pistol  was  not 
a  pertinent  issue  In  this  case,  and  therefore 
charges  4,  6,  and  6  were  abstract. 

[12]  Charges  9  and  12  pretermit  the  defend- 
ant's freedom  from  fault.  Crawford  v.  State, 
112  Ala.  1,  21  South.  214;  Harris  v.  State, 
96  Ala.  24,  11  South.  255 ;  Baldwin  v.  State. 
Ill  Ala.  11,  20  South.  528. 

[13]  Charges  10  and  13,  by  the  use  of  the 
word  "attached"  for  "attacked,"  were  faulty, 
and  therefore  properly  refused. 

[14-11]  Charges  11  and  12  assumed  that 
there  was  a  difficulty  between  the  deceased 
and  his  wife,  as  to  which  the  evidence  was 
in  dispute,  and  these  charges  were  invasive 
of  the  province  of  the  jury.    Charge  14  is  ar- 
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gumentatlve.  Charge  15  pretermits  defend- 
ant's honest  belief  that  he  was  In  Imminent 
peril.    Carroll  t.  State,  supra. 

[1 7]  Charge  2,  refused  to  the  defendant,  un- 
dertakes to  state  the  proposition  of  law  ap- 
proved In  Twltty  V.  State,  168  Ala.  59,  53 
South.  308  [charge  12];  but  the  use  of  the 
words  "as  to  due"  In  lieu  of  "as  It  does,"  In 
the  charge.  Justified  its  refusal. 

The  other  questions  presented  have  been  ex- 
amined, but  we  deem  further  discussloD  un- 
necessary. For  the  error  of  the  court  below 
In  sustaining  the  objection  Interposed  by  the 
solicitor  to  the  introduction  in  evidence  by 
the  defendant  of  the  answer  and  cross-bill  in 
the  divorce  proceedings,  the  Judgment  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

SAYRE,  SOMERVIMiB,  and  GARDNER, 
JJ.,  concur. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
THOMAS,  JJ.,  dissent 

McCLELIiAN,  J.  (dissenting).  On  Novem- 
tor  11, 1018,  the  appellant  shot  his  son-in-law, 
John  Baxter,  who  a  few  days  later  died  from 
his  wounds.  Bead  most  favorably  to  the  ac- 
cused, the  evidence  for  defendant  put  for- 
ward this  defense  only:  That  Baxter  ap- 
proached a  family  party  on  an  Anniston 
street  and  undertook  to  take  his  (Baxter's) 

'  four  year  old  child  from  Its  mother  or  its 
grandmother  (defendant's  wife) ;  Mrs.  Baxter 
having  left  her  husband,  the  deceased,  about 
two  months  before  the  shooting  and  returned 
to  the  home  of  her  father,  this  defendant; 
that  Mrs  Baxter  resented  or  resisted  this 
effort  of  her  husband,  the  deceased,  to  take 
the  child;  that  thereupon  Baxter  struck 
Mrs.  Baxter  two  or  three  times  In  the  face; 
that  defendant  seeing  this,  remonstrated  with 
Baxter;  and  that  Baxter  thereupon  made  a 
motion  to  his  hip  pocket,  as  If  to  draw  a 
pistol,  whereupon  defendant  shot  him  twice, 
once  in  the  thigh,  and  once  in  the  abdomen, 
the  latter  shot  causing  his  death.  The  thus 
asserted  defense  was  discredited  by  the  Jury. 
There  was  abundant  evidence  that,  if  credit- 
ed, warranted  that  conclusion;  the  prosecu- 
tion's contention  being  that  Baxter  innocent- 
ly approached  and  stopped  to  see  his  four 
year  old  chUd,  standing  on  the  street  in  the 
crowd,  and  While  in  the  act  of  fondling  his 
child — ^whom  Mrs.  Baxter  had  two  months 
before  taken  with  her  to  the  defendant's 
home,  where  Baxter  bad  been  denied  the 
privilege  of  seeing  the  child — defendant  shot 
Baxter  at  a  time  when  Baxter  was  neither 
threatening  nor  menacing  any  one  and  was 
-without  weapon  of  any  kind.    The  material 

^issues  were,  of  course,  for  the  Jury  to  decide. 

jSThe  trial  was  free  from  any  semblance  of 
«rror,  unless,  as  the  majority  of  the  court 

.^old  In  the  opinion  ante,  the  court  erred  in 
refusing,  upon  the  state's  objection,  to  permit 


the  Introduction  in  evidence  by  the  defend- 
ant of  the  unsworn  answer  and  cross-bill  of 
Baxter  to  the  original  bill  for  divorce  filed 
by  "Mrs.  Baxter  against  him ;  it  bdng  signed 
alone  by  Baxter's  (the  deceased's)  solicitors, 
bis  name  not  being  affixed  thereto  in  any 
way. 

The  ruling  of  the  trial  court,  in  excluding 
that  pleading,  was  fully  Justifled.  That  ac- 
tion of  the  trial  court  had  been  often  ap- 
proved here,  and  its  correctness  never  doubt- 
ed. The  following  decisions,  pointedly  In- 
voked by  the  facts  presented  for  review,  so 
conclude:  Stetson  ▼.  Goldsmith,  30  Ala.  602, 
607,  Judge  Stone  writing;  McBea  v.  Ins. 
Bank,  16  Ala.  755,  7S8,  759,  Dargan,  O.  J., 
writing;  Durden  t.  Cleveland,  4  Ala.  225, 
227,  Judge  Goldthwalte  writing;  McDemore 
T.  Nuckolls,  37  Ala.  662,  672,  A.  J.  Walker,  C. 
J.,  writing;  CJooley  v.  State,  65  Ala.  162,  164;. 
CaUan  v.  McDanlel,  72  Ala.  96,  103,  104, 
Brlckell,  0.  J.,  writing;  B^x  parte  Payne 
Lumber  Co.,  85  South.  9,  decided  a  few  days 
ago  on  the  apt  and  contr<dIlng  authority  of 
Callan  t.  McDanlel,  supra.  In  Cooley  ▼. 
State,  supra.  Judge  Stone  said: 

"Bflls  in  equity,  not  verified  by  the  com- 
plainant, are  regarded  as  the  suggeBtions  of 
counsel,  and  are  not  evidence  of  any  fact  si- 
leged  in  them,  between  the  same,  or  other  par- 
ties, in  another  suit." 

That  was  the  pronouncement  in  Gallan  v. 
McDanlel,  supra.  That  this  declaration  in 
these  among  the  other  above  dted  decisions 
was  not  dicta  is  obvious.  Aside  from  other 
considerations,  reference  to  the  personnel  of 
this  court  at  the  times  Callan  t.  McDanlel 
and  its  several  predecessors  were  decided,  as 
well  as  to  the  authorship  of  the  opinions  in 
those  decisions,  should  be  enough  to  demon- 
strate that  something  more  than  the  state- 
ments of  individual  compilers,  predicated  of 
the  deliverances  of  some  courts  in  other  Ju- 
risdictions, Is  necessary  to  destroy  the  au- 
thority of  what  our  learned  elders  have,  with- 
out gualiflcation,  so  often  aptly  pronounced. 
To  undertake  at  this  late  day  to  conform  the 
law  of  decided  cases  In  this  state  to  what 
text-writers  or  other  courts  assert  to  be  the 
rule  elsewhere,  la  but  to  superimpose  Juristic 
chaos. 

The  trial  court  observed  the  rule  of  these 
declslcms  in  this  Instance.  These  decisions 
should  be  accepted  as  authority  or  candidly 
overruled,  in  which  latter  event  some  reason 
should  be  stated  for  so  abrupt  a  departure 
from  what  has  been  regarded  for  generations 
as  a  settled  rule  of  law;  and  It  might  be 
suggested,  by  the  way,  that,  if  this  old  and 
long-observed  rule  Is  finally  repudiated,  at» 
tomeys  will  be  subjected  to, a  new,  unde- 
served, and  grave  burden  of  re^KmslbUity  for 
their  acts  and  statements — a  new  visitation 
upon  them,  of  the  law  of  principal  and  agent. 

The  decisions  in  Davidson  v,  Rothschild,  49 
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Ala.  104,  and  Ponder  t.  Cheeves,  101  Ala.  307, 
16  South.  145,  are  wltbont  any  application  to 
the  question  under  consideration.  In  the  for- 
mer the  original  pleading,  before  amendment 
of  the  complaint,  <»  the  lame  suit  between 
the  tame  parties,  was  received  as  evidence; 
this  upon  the  stated  theory  that  "what  is  ad- 
mitted in  the  pleadings  need  not  be  provei" 
(Italics  supplied).  The  novelty  of  the  appli- 
cation there  made  of  the  familiar  rule  quot- 
ed, viz.  that,  because  an  admission  In  plead- 
ing need  not  be  proved,  proof  of  it  was  ad- 
missible, may  at  some  other  time  evoke  Ja- 
dldal  consideration.  A  number  of  the  cases 
before  cited  were  decided  after  the  deliver- 
ance in  Davidson  v.  Rothschild,  supra,  and  no 
account  was  taken  of  it,  any  more  than  it 
took  account  of  previous  well-considered  pro^ 
nouncements,  also  above  cited.  The  want  of 
ai^llcation  of  Ponder  v.  Cheeves,  supra,  to 
the  question  now  presented,  is  correctly  In- 
dicated by  the  statements  in  the  facts  recit- 
ed and  in  beadnote  1,  following  the  opinion, 
that  the  pleading  in  the  previous  (second) 
action — Code,  i  3858,  and  annotation — of 
ejectment,  between  the  same  parties  for  the 
same  lani,  were  receivable  In  evidence.  The 
opinion  appears  to  have  entirely  overlooked 
the  point  taken  by  counsel  for  appellant,  as 
apon  some  of  the  authorities  above  cited, 
since  no  allusion  or  response  whatsoever  was 
made  to  ai^IIanf  s  brief  on  this  point  and  no 
purpose  to  overrule  previous  adjudications 
was  manifested.  Whatever  may  be  the  Value 
vel  non  of  these  two  cases  In  other  circum- 
stances, they  cannot  apply  here,  for  the  rea- 
son that  in  the  present  prosecution  the  appel- 
lant was  not  a  party  to  the  Baxter  divorce 
case,  and  the  present  prosecution  for  murder 
Is  in  no  legal  sense  related  to  that  divorce 
case. 

Another  conclusive  reason  against  the  im- 
putation of  error  to  the  trial  court  in  this 
ruling  is  that  the  "answer  cross-blU"  is  with- 
out any  possible  relevancy  to  the  defense  as- 
serted in  the  evidence  offered  by  the  defend- 
ant. The  majority  view,  affirming  error,  is 
that  the  answer  cross-bill  'Svould  have  en- 
abled the  jury,  in  determining  the  issues  of 
self-defense,  to  view  the  acts  of  the  deceased 
from  the  defendant's  standpoint";  that  it 
was  serviceable  on  the  Issue  as  to  "who  was 
the  aggressor";  that  it  "was  admlssiUe  to 
show  that  deceased  was  contending  for  the 
custody  of  the  child  •  •  •  by  force  un- 
der such  drcnmstances  as  existed  on  the  oc- 
casion of  the  homicide  in  question."  This 
"answer  cross-blU"  is  set  out  in  the  tran- 
script. Quite  naturally,  there  is  not  a  word 
in  it  that  bears  the  remotest  connection  with 
or  reference  to  the  subsequent  shooting  of 
Baxter  by  appellant  It  expressed  no  threat 
It  positively 'denied  the  charge  of  cruelty 
made  by  Mrs.  Baxter  in  her  original  bill. 
It  charged  Mrs.  Baxter  with  acts  of  adultery 
during  defined  periods,  while  they-  lived  to- 


gether and  since  tbelr  separation,  and  witb 
a  man  named  therein.  It  charged  that  die 
beat  their  child  unmerdfnlly,  that  she  was 
not  a  proper  person  to  have  custody  of  their 
child,  and  that  he  had  not  been  permitted  to 
see  the  child,  either  by  his  wife  or  the  wife 
of  the  appellant  It  was  prayed  therein  that 
he  be  allowed  to  see  the  child,  toward  whom, 
it  was  averred,  lie  entertained  the  "greatest 
affection,"  that  he  be  giv«i  its  custody  and 
permitted  to  contribute  to  its  wants,  and  Qiat 
the  bonds  of  matrimony  be  dlss<dved.  De- 
ceased had  been  impleaded  by  his  wife.  He 
thus  answered,  denying  her  charges,  and 
sought  affirmative  relief  on  the  grounds  stat- 
ed. What  bearing  could  that  pleading  have 
upon  the  inquiry  who  was  the  aggressor,  or 
upon  the  issue  whether  this  defendant  kUled 
Baxter  in  self-defense?  The  fact  of  ttieir 
separation  and  the  paidency  of  this  divorce 
case  had  been  already  proven.  It  was  never 
in  dispute.  The  api)ellant  himagif  testified 
(Transcript,  pages  64,  5S): 

"The  state  of  my  feelings  towards  Jobn  Bax- 
ter at  that  time,  prior  to  the  time  that  he 
made  this  assault  on  my  danghter  [L  «.,  the  oc- 
casion when  he  shot  Baxter],  was  idl  right. 
*  *  *  I  was  not  mad  at  John  Baxter,  np  un- 
til I  saw  him  strike  Mrs.  Baxter  on  Noble 
street;  no  hard  feelings.  My  danghter  had 
came  home  and  told  me  all  the  trouble;  but 
that  didn't  make  me  mad,  and  I  never  did  set 
mad  at  him  tmtil  I  saw  him  strike  my  daughter 
that  night" 


Even  the  details  of  a  former  dtnctilt7  be- 
tween deceased  and  am)ellant  at  the  time 
this  "answer  cross-bill"  was  filed,  would  not 
have  been  admissible;  much  less  can  it  be 
soundly  held  that  the  details  of  a  legal  con- 
troversy, asserted  in  pleadings,  between  de- 
ceased and  his  wife,  were  admissible  in  this 
prosecution. 

If  it  should  be  assumed,  in  tlie  face  of  re- 
peated decisions  in  immediate  point,  fbat 
Baxter's  pleading  was  admlasible  for  the 
limited  purpose  of  showing  the  mere  tact  of 
the  pendency,  or  his  contest  of  the  divorce 
case  (the  majority  opinion  would  admit  it  for 
all  purposes,  without  llmitO,  the  trial  court 
did  not  err  in  excluding  it  for  "where  evi- 
dence, admissible  for  one  or  more  purposes, 
•  •  •  Is  offered  without  restriction  or  lln»- 
itation  to  the  purpose  for  which  it  is  admis- 
sible, and  the  objection  is  general,  the  Jadie- 
ment  will  not  be  reversed,  whether  the  court 
sustains  or  overrules  the  general  objection." 
W.  U.  TeL  CSo.  V.  Favish,  196  Ala.  4,  X3.  TL 
South.  183,  and  authorities  there  cited. 

This  established  rule  was  reaffirmed  In  the 
very  recent  decision  of  Archer  v.  Sibley,  201 
Ala.  495,  78  South.  849,  860,  where  Farley  v. 
Bay  SheU  Road,  125  AU.  184,  27  South.  770. 
likewise  In  point,  was  cited.  This  record  re- 
cites that  "here  the  defendant  offered  Bax- 
ter's cross-bill  for  divorce,  in  words  and  fig- 
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its 
ares  as  follows";  no  indication  as  to  tlie 
purpose  for  which  it  was  offered  being  made. 
In  my  opinion,  this  case  was  carefully  and 
well  tried,  and  the  judgment  rendered  is  free 
from  error.    I  would  therefore  affirm  it  - 


(2M  Altf.  454) 

TERRELL  v.  KIMBRELL  M  al.     (6  Div.  99.) 

(Supreme  Oonrt  of  Alabama.    June  80,  1020.) 

1.  Venue  €=95(3)  —  In  ejeotment  la  county 
where  land  Is. 

Plea  of  defendants  in  ejectment  that  the 
land  sued  for  lay  wholly  in  another  county 
was  properly  sustained,  under  CJode  1907,  i 
6110. 

2.  Appeal  and  error  «=>  1 86— Correct  Judoment 
as  to  venue  npon  informal  procedure  not  ob- 
jected to  will  be  affirmed. 

In  ejectment  action  where,  although  no  evi- 
dence was  offered  on  either  band,  the  complaint 
by  affirmative  allegation  showed  the  truth  of 
defendants'  plea  in  abatement  that  the  land 
lay  wholly  in  another  county,  and  the  court 
proceeded  to  render  judgment  for  defendants 
on  their  plea,  such  result  must  be  affirmed; 
the  judgment  being  correct,  and  there  being 
no  objection  to  the  procedure. 

Ai^al  from  Circuit  Court,  Jefferson 
C!onnty ;   A.  0.  B.  Qwln,  Judge. 

Ejection  by  A.  J.  Terrell  against  Neaty 
Klmbrell  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 


Plnkney  Scott,  of 
Huey  A  Welcb,  of 


for  appellant, 
for  appelleM. 


SAYRB,  J.  [11  This  statutory  action  of 
ejectment  was  brought  by  appellant  in  the 
circuit  court  of  Jefferson  county  for  the  re- 
covery of  land  situate  wholly  In  Shelby 
county.  It  appeared  in  the  pleading,  and  the 
fact  is  commented  on  in  the  briefs,  that  both 
plaintiff  and  defendants  resided  in  Jefferson 
county;  but,  as  we  shall  see,  the  places  of 
residence  of  the  parties  is  of  no  consequence. 
Defendants'  plea  that  the  land  sued  for  lay 
wholly  in  Shelby  county  was  properly  sus- 
tained. The  language  of  section  6110  of  the 
CSode  settles  the  question  beyond  cavU.    It  is: 

"All  actions  for  the  recovery  of  land,  or  the 
possession  thereof,  or  tor  a  trespass  thereto, 
must  be  brought  in  the  county  where  the  land 
lies;  a  summons  issuing  contrary  to  this  sec- 
tion must  be  abated  on  the  plea  of  the  defend- 
ant." 

The  question  here  involved  was  consid- 
ered, collaterally,  in  Woolf  v.  McGaugh,  175 
Ala.  299,  57  South.  754 ;  Patton  v.  Monroe,  139 
Ala.  482,  36  South.  512.  But  nothing  was 
said  in  either  of  those  cases  tending  to  im- 
pair the  plain  meaning  of  the  statute. 

Ai^tellant  refers  to  Ashurst  v.  Gibson,  67 
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Ala.  584.  But  that  was  a  case  in  chancery 
in  which  venue  is  governed  by  section  3093 
of  the  Code.  Venue  in  such  cases  is  de- 
termined upon  considerations  different  from 
those  which  determine  venue  in  real  actions 
in  the  courts  of  law.  See  cases  noted  under 
the  section  and  Woolf  v.  McGaugh,  supra. 
At  all  events  the  plain  language  of  the  stat- 
utes applicable  to  the  two  sorts  of  cases  is 
widely  different. 

[2]  It  seems  that  no  evidence  was  offered 
on  either  hand;  but  the  complaint  by  af- 
firmative allegation  showed  the  truth  of  de- 
fendant's plea  in  abatement;  and  the  court 
proceeded — rather  informally,  it  may  be  con- 
ceded— ^to  render  judgment  for  defendants  on 
their  plea.  The  judgment  was  correct; 
there  was  no  objection  to  the  procedure; 
and  the  result  must  now  be  affirmed. 

Affirmed. 

ANDEBSON,  0.  J.,  and  OASDNBB  and 
BBOWN,  JJ.,  concur. 


ON  Ala.  174) 
DAVIS   v.   DANIELS.    (4   DIv.  881.) 

(Supreme  Court  of  Alabama.  June  17,  1920.) 

1.  Quieting  title  <8=>35(2)— Bill  need  not  al> 
lege  absolute  ownerslilp   by  complainant. 

Under  Code  1907,  {  5443,  bill  to  quiet  title, 
alleging  that  complainant  is  in  the  peaceable 
possession  of  lands  claiming  to  own  them  in  his 
own  right,  was  sufficient  without  an  allegation 
of  absolute  ownership  by  complainant. 

2.  Quieting  title  <8=>34(l)— Bill  showing  «|aity 
not  bad,  though  it  contains  spedai  prayer  to 
which  complainant  is  not  entitled. 

That  there  was  a  special  prayer  in  bill  to 
quiet  title  to  which  complainant  was  not  en- 
titled did  not  render  bill  subject  to  general  de- 
murrer, testing  Its  equity. 

3.  Quieting  title  «=349— Special  prayer  for  in- 
junctive relief  will  be  disregarded  by  chan- 
cellor. 

Special  prayer  for  injunctive  relief  in  bQl 
to  quiet  title  under  Code  1907,  (  6443,  will  be 
disregarded  by  the  chancellor. 

Appeal  from  Circuit  Court,  Pike  County; 
A.  B.  Foster,  Judge. 

Bill  by  Roaana  Daniels  against  W.  T. 
Davis,  to  quiet  title  to  lands.  From  a  de- 
cree overruling  demurrers  to  the  bill,  the 
respondent  appeals.     Affirmed. 

The  substance  of  the  pleadings  sufficiently 
appear  from  the  opinion  of  the  court. 

W.  Lk  &  R.  S.  Parks,  of  Troy,  for  appellant. 
John  H.  WUkerson,  of  Troy,  for  appellee. 

THOMAS,  J.  The  bUl  prayed  that  respond- 
ent be  perpetually  enjoined  from  asserting 
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any  right,  Interest,  or  Incnmbranoe  In  or  to 
the  lands  In  question  adverse  to  the  right 
therein  of  ccunplainant  Demurrer  thereto 
was  OTerruled,  appeal  taken,  and  such  ruling 
assigned  as  error.  Several  grounds  of  the 
demurrer  are,  that  the  bill  falls  to  aver  that 
complainant  Is  the  owner  of  the  lands  de- 
scribed in  tho  bill,  and  alleges  r>nljr  a  claim 
of  ownership.  The  averment  Is  made  Oiat 
"the  complainant  is  In  the  peaceable  posses- 
sion of  the  following  described  lands,  claim- 
ing to  own  them  In  her  own  right,"  spedflc- 
ally  describing  the  same.  The  further  aver- 
ments are  made:  (1)  That  complainant's  title 
to  said  lands  "is  denied  and  disputed  by  the 
respondent,  who  claims  to  own  the  same,  or 
some  right,  title,  or  Interest  therein,  or  to 
hold  some  lien  or  incumbrance  thereon";  (2) 
that  "no  salt  was  pending  betwe«i  the  com- 
plainant and  respondent  to  enforce  the  va- 
lidity of  the  said  claim,  title,  or  incumbrance 
of  the  said  respondmt";  and  that  complainant 
brings  the  suit  (3)  "to  settle  the  title  to  aU 
said  lands  and  to  clear  np  all  doabts  or  dis- 
putes ctmcemlng  the  same";  and  (4)  calls 
upon  said  respondntt  to  specify  "his  title, 
claim,  Interest,  or  inctmbrance  in  and  to 
the  said  lands,  and  how  and  by  what  In- 
strument the  same  Is  derived  and  created." 

The  prayer  of  the  bill,  appropriate  to  re- 
lief sought  on  facts  averred,  was  for  decree 
"that  all  title,  claim,  Interest,  or  Incum- 
brance set  up  to  the  said  lands  by  the  re- 
spondent hereto  are  invalid,  and  that  com- 
plainant's title  hereto  is  clear  of  all  donbts 
or  disputes  concerning  the  same,  and  that 
said  respondent  be  perpetually  enjoined  from 
setting  up  or  asserting  any  right,  title.  In- 
terest, or  Incumbrance  In  or  to  said  lands,  or 
any  part  thereof,  adverse  to  the  complain- 
ant," and  for  general  relief. 

[1]  The  bill  Is  under  the  statute  to  quiet 
title  to  real  estate,  and  its  allegations  con- 
form to  the  requisites  thereof.  It  was  not 
necessary  to  allege  an  absolute  ownership  by 
complainant  in  the  lands  In  controversy. 
Code,  {  5443.  It  Is  sufficient  to  aver  that  com- 
plainant (1)  is  la  the  i>eaceable  possession 
of  lands,  actual  or  constructive;  (2)  "claim- 
ing to  own  the  same.  In  his  own  right  or 
as  personal  representative  or  guardian" 
<Vaughan  ▼.  Palmore,  176  Ala.  72,  67  South. 
488;  Stacey  v.  Jones,  180  Ala.  231,  236,  60 
South.  823;  Adler  v.  SulUvan,  116  Ala.  682, 
22  South.  87);  (3)  that  his  title  thereto,  or  a 
part  thereof,  is  denied  or  disputed;  (4)  by 
another  person  wl)o  claims  or  is  reputed  to 
own  the  same  or  a  part  thereof,  or  any  in- 
terest therein,  or  to  hold  any  lien  or  incum- 
brance thereon;  (5)  that  no  suit  is  pending 
to  enforce  or  test  the  validity  of  snch  title, 
claim,  or  incumbrance;  and  (6)  that  such 
person  or  representative  In  ixrasession  as 
<K>mplalnant  may  maintain  a  suit  in  equity  to 
"s(^tle  the  title  to  such  lands,  and  to  dear 
up  all  doubts  or  disputes  concerning  the 
same"-- -the  dtle,  interest  or  incumbrance,  the 


subject  of  the  pleading — between  the  parties 
to  the  bill.  Code,  i  5443 ;  Carr  v.  Moore,  82 
South.  473;  Manning  v.  Manning,  82  South. 
436 ;  Welch  v.  Smith,  202  Ala.  402,  80  Sooth. 
375;  Pace  ▼.  Robertson  Banking  C!o.,  202 
Ala.  343,  80  South.  425;  Kegley  ▼.  Bosser, 
107  Ala.  109,  72  SoDth.  881;  YlOmer 
T.  Lloyd,  193  Ala.  386,  09  South,  480, 
Ann.  Cas.  1917A,  576;  Smith  v.  Irvlngton 
Land  Co.,  190  Ala.  455,  469,  67  South.  250: 
Stacey  v.  Jones,  supra. 

The  announcemeats  in  Vaughan  t.  Palmore, 
supra,  Stacey  v.  Jones,  supra.  Smith  v.  Irv- 
lngton Land  Go.,  supra,  and  Bice  t.  Een- 
derson-Boyd  Lbr.  Co.,  197  Ala.  679,  73  South. 
70,  are  in  consonance  with  the  statntory  re- 
qniremoits  of  Code,  1 6443. 

The  original  statute  "to  compel  the  deter- 
mination of  claims  to  real  estate  In  certain 
cases  and  to  quiet  the  title  to  the  same"  was 
the  act  of  December  10, 1892  (Gen.  Acts,  1892- 
93,  p.  42).  Section  1  thereof  became  section 
809  of  the  Code  of  1896,  as  follows: 

"When  any  person  ia  in  peacaUe  poBBeHdoB 
of  lands,  whether  actual  or  conBtmctive,  daim- 
ing  to  own  the  same,  and  hia  title  thereto,  or 
any  imrt  thereof,  is  denied  or  disput- 
ed.   ••    •" 

This  was  amended  by  the  act  of  August  6, 
1907  (Gen.  Acts  1907,  p.  574,  f  1),  by  the 
addition,  after  the  phrase  "claiming  to  own 
the  same,"  of  the  phrase  "in  his  own  rl^t 
or  as  personal  representative  or  guardian," 
and  as  so  amended  became  section  5443  of  (be 
Code  of  1907.  In  view  of  this  amendmoit, 
the  quantum  of  estate  was  of  spedflc  legis- 
lative conslderatlcm,  and  declared  to  be  that 
a  person  In  the  peaceable  possession  of  lands, 
whether  actual  or  constructive,  claiming  to 
own  the  same  In  his  own  right  or  in  a  vep- 
resentatlve  capacity  as  Indicated,  may  main- 
tain a  suit  In  equity  to  quiet  title,  when  the 
other  statutory  requisites  are  averred  and 
proved. 

The  foregoing  anthwitles  were  under  tSM 
statute  as  amended.  The  case  of  Kendrick 
V.  Cdyar,  143  Ala.  597,  600.  42  South.  110. 
Ill,  was  dedded  before  the  statute  was 
amended  as  Indicated.    It  is  there  said: 

"It  la  not  averred  that  compIaJnaot  ia  Che 
owner  of  the  mineral  interest  which  she  daime 
to  own.  Objection  was  taken  to  the  trill,  by 
demurrer,  on  this  gromid,  but  the  demorrer 
seems  to  have  been  abandoned.  It  was  not 
submitted  to  the  chancellor,  and  therefore  not 
passed  npon  by  hiuK  '  Assuming  this  to  be  a 
defect  in  the  bQl,  it  is  a  mere  irregularly,  and 
was  waived  by  an  abandonment  of  the  demurrer. 
While  section  810  [Code  18961  requires  the 
bill  to  allege  'ownership'  of  the  land  by  the  com- 
plainant, this  is  a  matter  of  pleading,  and  ia 
not  a  necessary  allegation  in  order  to  bring 
into  exerdse  the  jurisdiction  of  the  conrt,  which 
ia  conferred  by  the  preceding  section.  And 
where  'ownership'  is  averred  the  complainant  ia 
not  put  to  proof  of  that  fact  by  documentary 
evidence  of  title,  but  makes  out  a  prima  fade 
case  by  proof  of  possession,  so  as  to  cast  npoa 
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the  defendant  the  onus  of  shoving  his  claim  or 
right  to  the  land." 

We  do  not  understand  this  decision  to  im- 
port that  the  demnrrer  to  the  bill  in  that 
case  should  have  been  sustained  for  lack  of 
averment  of  ownership,  but  that,  If  it  be  con- 
ceded that  the  bill  be  defective,  that  demur- 
rer had  been  waived.  Be  ttiat  as  it  may.  If 
the  foregoing  expressions  in  the  Kendrick 
Case  are  contrary  to  the  holding,  It  was  not 
"necessary  to  show  ownership  in  fee,  or  other 
absolute  ownership,"  to  maintain  the  statu- 
tory bill.  The  same  has  been  qualified  or 
overruled  by  implication  In  this  respect  In 
Vaughan  v.  Palmore,'  supra;  WMttaker  v. 
Van  Hoose,  157  Ala.  286,  288,  47  South.  741; 
Dunson  v.  Reun,  178  Ala.  162,  69  South.  54 ; 
Hooper  t.  Bankhead,  161  Ala.  623,  49  South. 
868;  Stacey  v.  Jones,  supra,  180  Ala.  281, 
60  South.  828;  Smith  ▼.  Irvlngton  Land  Co., 
supra,  190  Ala.  460,  67  South.  250;  Kinney 
V.  Steiner  Bros.,  149  Ala.  104,  106,  jlS  South. 
25;  Wood  Lbr.  Co.  ▼.  Wnilams,  167  Ala. 
73,  76,  47  South.  202. 

[I]  The  fact  that  there  was  a  special  pray- 
er in  the  bill  to  which  complainant  was  not 
entitled  would  not  render  the  bill  subject  to 
the  general  demurrer  testing  its  equity.  In 
Stacey  v.  Jones,  supra,  it  was  said : 

"It  is  true  that  the  special  prayer  of  the  bill 
is  not  exactly  what  the  statute  directs,  but  no 
objection  was  taken  thereto;  and  if  such  had 
been  taken  it  would  not  go  to  the  equity  of 
the  bill.  As  was  said  by  this  court  in  Bledsoe 
V.  Price,  132  Ala.  621,  625,  32  South.  325,  326: 
'The  nature  and  characfter  of  the  bill  must  be 
determined  from  a  consideration  of  the  facts 
averred  in  it.  And  if,  upon  the  facts  stated, 
the  bill  has  equity,  the  special  prayer  will  not 
destroy  that  equity.'  McDonnell  &  Co.  y. 
Finch,  131  Ala.  86,  31  South.  504."  Wilks  v. 
Wilks,  176  Ala.  151.  159,  57  South.  776;  Rose- 
nan  T.  Powdl,  173  Ala.  128,  66  South.  789. 

[3]  On  the  bill  as  constructed  under  the 
statute,  the  chancellor  will  disregard  the 
special  prayer  for  injunctive  relief.  Inter- 
state B.  &  L.  Asso.  V.  Stocks,  124  Ala.  100, 
112,  27  South.  506 ;  Fowler  v.  Ala.  I.  k  S.  Co., 
154  Ala.  497,  45  South.  635. 

The  decree  is  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLBIiLAN  and 
SOMBRVILLE,  JJ.,  concur. 


(204  AU.  ISS) 
EDIMONDSON  et  al.  V.  JONES.    (7  Div.  966.) 

(Supreme  Coort  of  Alabama.    Feb.  14, 1920.) 

i.  Jadgment  «=3443(l)— Relief  only  for  fraud 
!■  procuremest. 

Fraud,  to  be  available  as  a  predicate  for  re- 
lief against  a  judgment  at  law,  must  be  fraud 
in  its  procurement. 


2.  Insane  iMrsoM  «s»7l— BUI  allaflBO  fraid 
In  procurement  of  sale  of  oomplalnanfs 
property  hsid  to  state  good  groand  for  reliaf. 

A  bin  to  recover  property  and  for  an  ac- 
counting, averring  that  there  was  a  conspiracy  • 
between  defendants  to  frandnlently  procure  the 
sale  of  complainant's  property  to  satisfy  ficti- 
tious claims,  and  that  the  conspiracy  and  fraud 
was  carried  out  through  the  probate  court,  re- 
sulting in  a  sale  of  the  property  to  defendantii 
for  a  mere  fraction  of  its  real  value,  without 
notice  to  the  complainant  at  a  time  when  be 
was  incapacitated  from  protecting  his  own  in- 
terest, being  declared  in  such  proceeding  an 
insane  person,  and  that  the  person  appointed 
by  the  coort,  under  Code  1896,  i  2323,  to  pro- 
tect his  rights  was  a  party  to  the  fraud,  AeM 
to  state  a  good  cause  of  action  for  relief 
against  the  judgment  of  the  probate  court. 

3.  Eqnlty  <8=»239— Averments  treated  a*  true 
on  demurrer. 

■    On  demurrer  to  a  bill,  its  averments  of  fact 
must  be  treated  as  true. 

4.  Judgaent  «=»479— Not  subject  to  eellateral 
attack  exeapt  far  frand  la  proourement. 

Decrees  of  the  proliate  court  are  not  sub- 
ject to  collateral  attack,  and  can  only  be  im- 
peached on  a  direct  attack  for  fraud  in  their 
procurement. 

5.  Trusts  «s»95— Persons  aoqulring  property 
through  fraud  trustees  ox  uialoflolo. 

Persons  acquiring  property  through  fraud 
are  chargeable  as  trustees  ex  malefido,  and  a 
court  of  equity  will  require  them  to  account 
for  the  rents,  income,  and  profits  thereof,  as 
well  as  divest  them  of  the  legal  title  and  re- 
invest it  in  the  complainant. 

6.  Equity  «976— DIsaMllty  looked  open  with 
Indulgenoe  oa  plea  of  laohea  In  ease  Involv* 
Ing  fraud. 

Where  frand  is  dearly  shown,  the  court 
will  look  with  more  than  usual  indulgence  upon 
any  disability  under  which  the  complainant  may 
labor,  in  excusing  him  for  delay  in  asserting 
his  rights. 

7.  Judgment  «e»456(  I )— Person  fraudulently 
adjudged  Insane  to  obtain  his  property  held 
not  guilty  of  laches. 

Where  proceedings  were  fraudulently 
brought  to  have  complainant  declared  insane 
for  the  fraudulent  purpose  of  obtaining  bis 
property  to  satisfy  flctitious  daims,  held,  that 
complainant  was  not  guilty  of  laches  in  not 
proceeding  to  set  aside  decrees  of  the  court 
of  probate  for  a  number  of  years,  where  he 
wandered  about  the  country  from  place  to 
place  in  a  demented  condition,  and  his  power 
of  reasoning  and  memory  were  not  completely 
restored  until  the  year  in  which  he  filed  Ms  bill 
for  relief. 

8.  Executors  and  administrators  «s»2ll— Per* 
sonal  representative  liable  for  property  fraud- 
ulently obtained  by  decedent. 

Where  a  person  during  liis  lifetime  received 
a  part  of  complainant's  property  as  the  result 
of  a  frand,  and  partidpated  in  and  was  a 
part?  to  a  conspiracy  to  deprive  the  complain- 
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ant  of  bla  property,  his  estate  may  be  held 
liable  for  the  valne  of  wbaterer  property  he 
received,  in  an  action  by  the  rightful  owner 
for  an  accounting  against  the  eanspimtota. 

McClellan,  J^  dissenting. 

Appeal  from  Gircnlt  Conrt,  Oalhonn  Comi- 
ty ;  Hugh  D.  Merrill,  Judge. 

Bill  by  Jack  Jones  against  W.  J.  Ednuwd- 
son  and  Mrs.  Lena  Page,  as  administratrix  of 
the  estate  of  J.  B.  Castleberry.  From  a  de- 
cree overruling  demurrers  to  the  bill,  re- 
spondents appeal.    Affirmed. 

Knox,  Acker,  Dixon  &  Sterne,  E.  H.  Hanna, 
and  Willett  &  Walker,  all  of  Anniston,  for 
appellants. 

T.  C.  Sensabaugh,  of  Anniston,  and  1.  J. 
Mayfleld,  of  Montgomery,  for  appellee. 

BBOWN,  J.  The  bill  in  this  case  wag  filed 
on  the  10th  day  of  December,  1917,  by  Jack 
Jones  against  W.  J.  Edmondson  and  Mrs. 
Lena  Page,  as  administratrix  of  the  estate 
of  J.  B.  Castleberry,  deceased,  and  seeks  re- 
lief against  a  proceeding  in  the  prolxite  court 
of  Calhoun  county,  through  which,  as  the  bill 
avers,  the  respondent  Edmondson  and  Castle- 
berry deprived  the  complainant  of  all  his 
property  without  notice  to  him  or  an  oppor- 
tunity to  be  heard,  and  without  compensation 
or  resulting  benefit  to  him.  The  ground  upon 
wUCh  he  seeks  relief  is  that  the  several 
orders  and  decrees  of  said  court'  looking  to 
the  sale  of  his  property  were  but  the  carrying 
out  of  a  conspiracy  and  concoction  of  fraud 
between  the  said  Edmondson  and  Castleberry 
to  deprive  the  complainant  of  his  property 
and  acquire  it  for  the  said  Edmondson,  or 
IDdmondson  and  Castleberry. 

To  the  end  of  showing  such  fraud  as  will 
Justify  the  Interference  of  a  court  of  equity, 
the  bill  avers  that,  although  the  complainant 
was  not  at  the  time  a  resident  of  Calhoun 
county,  a  proceeding  was  instituted  In  the 
probate  court  of  said  county  on,  to  wit,  No- 
vember 80,  1913,  to  have  complainant  ad- 
Judged  Insane;  "that  he  had  no  notice  of 
the  said  proceeding  for  inquisition  of  lunacy 
against  him  in  said  court  of  probate ;  that  be 
was  not  present  in  said  court  at  any  time  dur- 
ing any  of  said  proceedings,  and  was  not  at 
said  time  (November  30,  1903),  a  resident  of 
Calhoun  county,  Ala.,  but  was,  and  had  been 
since  the  early  part  of  July,  1908,  a  resident 
of  the  county  of  Mobile;  ♦  •  •  that  on 
the  30th  day  of  June,  1904,  at  the  time  said 
J.  B.  Castleberry  was  appointed  guardian  of 
complainant  by  said  court  of  probate,  com- 
plainant was  not  a  resident  of  Calhoun  coun- 
ty, and  was  not  an  inmate  of  any  hospital 
for  the  Insane  in  Alabama;"  and,  further, 
"that  on  the  80th  day  of  June,  1904,  said 
J.  B.  Castleberry,  now  deceased,  filed  his  pe- 
tition in  said  conrt  of  probate  setting  forth 
that  your  complainant  had  been  adjudged 
in  said  court  of  probate  non  omnpoe  men- 


tia,  and  that  he  had  priqierty  requiring 
the  care  of  a  guardian  of  the  value  of  $250, 
and  praying  that  he,  said  Castleberry,  be  ap- 
pointed as  such  guardian;  and  on  the  same 
day  (June  30,  1904),  said  J.  R.  Ca.stleberry 
filed  his  bond  in  said  court  of  probate  in  the 
sam  of  $500  as  guardian  of  your  complain' 
ant,  and  one  of  the  sureties  on  said  bond  is 
the  respondent  W.  J.  Edmondson.  And.  oa 
the  same  day  (June  30,  1904),  the  Judge  of 
said  court  of  probate  issued  to  said  3.  R. 
Castleberry  letters  of  guardianship  on  die 
person,  rights,  and  property  of  ccMnplainant ;" 
that  as  such  guardian  there  came-  into  tbe 
hands  of  said  Castleberry  personal  property 
belonging  to  the  complainant  of  the  value  of 
$180  and  real  estate  worth  $3,000;  that  the 
annual  rent  of  said  real  estate  was  $250; 
that  thereafter  the  said  Castleberry  made  ap- 
plication to  the  probate  court  for  tbe  sale  of 
said  property  ostensibly  for  the  payment  of 
debts,  and  for  the  maintenance  of  complain- 
ant and  his  minor  children;  that  said  sale 
was  ordered,  and  at  tbe  sale  the  respondent 
Edmondson  became  the  purchaser  of  the  land 
at  and  for  tbe  sum  of  $250 ;  that  tbe  personal 
property  was  sold  for  $22.40,  Edmondson  and 
Castleberry  becoming  tbe  purchasers  of  aU 
such  personal  property,  except  a  plow  and 
crowbar  sold  to  one  Aderhold  for  60  cents, 
and  a  scything  cradle  sold  to  one  Wilkina  for 
$1.10.  It  is  also  shown  that  immediately 
after  said  Castleberry  procured  a  confinna- 
tlon  of  the  sale  of  said  property  he  proceeded 
to  make  a  final  settl^ent  of  his  guardian- 
ship.   Tbe  bill  further  avers: 

"Tour  complainant  avers  and  charges  tbat 
said  J.  B.  Castleberry  did  not  file  said  appli- 
cation to  sen  said  lands  as  his  guardian  for  the 
purpose  of  paying  debts,  and  for  the  mainte- 
nance of  your  complainant  and  his  children,  as 
alleged  in  said  application;  no  debts  in  fact 
existed  except  as  herein  stated,  and  the  rents 
of  said  lands  and  said  persontd  property  was 
BufScient  to  pay  said  debts  and  to  support  com- 
plainant, had  there  been  a  desire  or  intention 
to  provide  for  his  maintenance;  tut  said  Ca»- 
({eierry,  at  ffiuiriian,  frauSUtentlf  eolUtded 
unih  taid  W,  J.  Bdtiumdton  and  fraudulentitf 
formed  and  entered  into  the  contpiracv  toith 
him  to  procure  the  decree  of  taid  probate  court 
to  tell  taid  landt  for  the  purpose  of  enabUng 
taid  Edmondton  to  purohaie  taid  lands  at  pub- 
lic outcry  for  the  fiotitiout  claim  of  a  deM  mmd 
for  leas  than  their  value,  at  complainant  avert 
wat  done.  And  taid  A.  M.  Morgan,  as  guur^ 
ion  ad  litem,  fraudulently  faUed  to  make  aa^ 
defense  to  taid  application  to  teU  taid  Utm4*, 
and  failed  to  require  proof  of  the  existenoe  of 
debts,  offered  no  evidence  on  taid  hearinif  of 
taid  appUoation,  and  failed  to  even  be  prcsmtt 
and  cross-^examine  the  witnettet  on  h^aXf  of 
taid  petitioning  guardian,  but  left  the  loftole 
proceedings  for  the  tale  of  taid  lamde  to  tko 
management  and  control  of  oouneel  letectcd 
and  employed  by  taid  petitioning  guardian,  J. 
R.  Oattleberry.  And  complainant  avers  tliat 
the  said  decree  of  said  conrt  of  probate  for  the 
sale  of  said  lands,  and  the  sale  thereof  ther*- 
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under,  wat  the  rMuH  of  laid  fraudulent  oollu- 
«ion  between  «aid  J.  R.  Oattleherry,  guardian, 
and  *aid  W.  J.  Bdmondson,  pretended  cred- 
itor, at  aforetaid,  and  of  the  »aid  fraudulent 
conduct  on  [of]  the  said  A.  M.  Morgan,  guard- 
ian ad  litem,  in  permitting  said  lands  to  be  told 
(y  mabinff  no  defente  to  taid  applioation  for 
lale,  a»  could  have  ieen  done  in  the  ordinary 
and  proper  ditoharge  of  duty."  (Italics  snp- 
pUed.) 

"That  a  court  of  equity  posseasea  Jurisdiction 
to  relieve  against  fraud  in  judicial  proceedinss 
is  everywhere  a  universally  recognized  prin- 
ciple. The  judgment  or  decree  against  which 
relief  is  invoked,  however,  mnst  have  been 
procured  by  fraud,  either  in  its  origrinal  rendi- 
tion, or  by  a  subsequent  fraudulent  alteration; 
and  tills  fraud  must,  in  a  sense,  be  shown  to 
be  actual  and  positive.  When  this  is  clearly 
established  by  satisfactory  proof,  it  is  honora- 
ble to  our  system  of  equity  Jurisprudence  that 
such  infection  of  fraud  is  made  to  vitiate  ev- 
ery transaction,  and  the  solemn  judgments  of 
courts  are  no  exception  to  the  salutary  rule." 
Cromelin  v.  McCauley  et  al.,  67  Ala.  542;  Ev- 
ans V.  Wilhite,  167  Ala.  687,  62  South.  845; 
Evans  v.  Wilhite,  176  Ala.  287,  68  South.  262; 
Carry  v.  Peebles,  83  Ala.  225,  3  South.  622; 
Mitchell  V.  Rice,  132  Ala.  126,  81  South.  498; 
Kerr  on  Fraud  and  Mistake,  352,  353;  Oala- 
tian  V.  Erwin,  Hopk.  Ch.  (N.  X.)  48. 

[1,2]  The  averments  of  the  bill  clearly 
bring  this  case  within  the  principle  that 
fraud,  to  be  available  as  a  predicate  for  re- 
lief against  a  Judgment  at  law,  mnst  be  fraud 
in  the  procnrement  of  the  Judgment.  The 
bill.  In  terms,  avers  that  there  was  a  con- 
coction or  conspiracy  t)etween  the  respond- 
ent Edmondson  and  Castleberry  to  fraudu- 
lently procure  the  sale  of  complainant's  prop- 
erty to  satisfy  fictitious  claims,  as  a  means 
<rf  deriving  complainant  of  his  property  and 
procuring  it  for  said  Edmondson  and  Castle- 
berry, and  that  this  conspiracy  and  fraud 
was  carried  out  through  the  probate  court, 
resulting  in  a  sale  of  the  property  to  said 
Edmondson  and  Castleberry  for  about  one- 
twelfth  of  its  real  value,  without  notice  to 
the  complainant,  and  at  a  time  when  com- 
plainant was  Incapacitated  from  protecting 
his  own  interest ;  the  said  Castleberry  at  the 
time  acting  In  the  fiduciary  capacity  of 
guardian,  and  posing  as  complainant's  rep- 
resentative. 

The  bill  farther  avers  that  Morgan, 
who  was  appointed  by  the  court  guardian  ad 
Utem  to  protect  the  interest  of  complainant 
In  the  proceeding,  was  a  party  to  the  fraud 
and  in  collusion  with  Edmondson  and  Castle- 
tterry,  and  avers,  1b  terms: 

"Said  A.  M.  Morgan,  as  guardian  ad  litem, 
fraudulently  failed  to  make  any  defense  to 
■aid  appUcation  to  sell  said  lands,  and  failed 
to  require  proof  of  the  existence  of  debts,  of- 
fered no  evidence  on  said  hearing  of  said  ap- 
plication, and  failed  even  to  be  present  and 
cross-examine  the  witnesses  examined  on  be- 
half of  said  petitioning  guardian,  but  left  the 
whole  proceeding  for  the  sale  of  said  lands  to 
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the  management  and  control  of  connsel  se- 
lected and  employed  by  said  petitioning  guard- 
ian, J.  H.  Castieberry." 

The  statute  then  In  force  (Code  1896,  | 
2323)  provides: 

"On  the  filing  of  an  application  for  the  sale 
of  property  of  the  ward,  other  than  debts  and 
choaes  in  action,  whether  for  the  payment  of 
debts  or  maintenance  of  a  person  of  unsound 
mind,  or  for  the  maintenance  and  education  of 
a  minor,  or  for  reinvestment,  the  court  must 
appoint  a  day  for  the  hearing,  not  leas  than 
twenty  nor  more  than,  thirty  days  thereafter, 
and  must  appoint  a  suitable  and  competent 
person,  not  of  kin  or  connsel  to  the  petitioner, 
as  guardian  ad  litem  to  represent  the  ward, 
who  must  put  in  issue  the  facts  stated  in  the 
application  and  require  proof  thereof." 

This  statute  first  appeared  In  the  Co6»  of 
1896,  and  was  not  In  force  at  the  time  of 
the  decision  of  this  court  In  the  case  of 
Daughtry  v.  Thweatt,  105  Ala.  615, 16  South. 
920,  63  Am.  St.  Rep.  146,  and  what  It  said 
in  that  case  with  reference  to  the  appolnt- 
mvsat  of  a  guardian  Is  not  apt  as  an  authority 
here;  that  case  being  decided  before  this 
statute  became  the  law. 

[3]  These  averments,  If  true,  and  on  de- 
murrer they  must  be  so  treated,  not  only 
show  fraud  offending  the  rights  of  the  oom- 
t>lalnant,  but  constitute  a  fraud  upon  the 
law  and  the  probate  court,  and  are  sufficient- 
ly avwred  as  a  predicate  for  relief  against 
the  proceedings  in  question.  Smith  et  al. 
V.  Smith  et  al.,  153  Ala.  617,  46  South.  168. 
To  say  that  such  fraud  does  not  warrant 
relief  in  a  court  of  equity  would  be  to  cast 
dishonor  upon  our  system  of  equity  Jurispru- 
dence. Evans  v.  Wilhite,  176  Ala.  287,  68 
South.  262;  Hardeman  v.  Donaghey,  170  Ala. 
362,  64  Sbuth.  172;  Humphreys  v.  Burleson, 
72  Ala.  1;  Mock's  Heirs  v.  Steel,  34  Ala. 
198,  73  Am.  Dec.  455 ;  U.  S.  v.  Thockmorton, 
98  U.  S.  61,  25  li.  Ed.  93;  Hall  v.  Pegram, 
86  Ala.  529,  5  South.  209,  6  South.  612; 
French  v.  ShotweU,  6  Johns.  Ch.  (N.  7.)  235; 
Currier  v.  Esty,  110  Mass.  543;  Hibbard  v. 
Eastman,  47  N,  H.  607,  93  Am.  .Dec.  467 ; 
BiHuesly  V.  Powell,  1  Vesey,  Sr,  119,  120; 
B.  c  1  Vesey,  Sr.,  285;  Galatlan  t.  Erwln, 
Hopk.  Ch.  (N.  Y.)  48. 

This  case  and  those  dted  In  support  c/t 
the  conclusion  we  have  stated  are  easily 
distinguishable  from  De  Soto  C!o.  v.  Hill, 
188  Ala.  667,  65  South.  ,988,  where  the  court 
declined  to  Interfere  because  of  newly  dis- 
covered evidence,  and  the  case  of  Hendley  ▼. 
Gbabert,  189  Ala.  258,  66  South.  993,  where 
relief  was  denied  because  of  failure  <tf  Qi« 
party  complaining  to  acquit  hlmsdf  of  neg- 
ligence in  presenting  his  defense  at  law. 
Here  the  complainant  was  not  a  party  to 
the  proceeding,  had  no  notice  thereof,  and 
his  misfortune  incapacitated  him  to  care 
for  his  own  interest;  he  was  non  CMupos 
mentis.     The  bUl  shows   that   respondeat 
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ant  of  his  property,  his  estate  may  be   held 
liable  for  the  value  of  whatever  property  he 
received,   in   an    action  by   the   rightful   owner 
for  an  accountinii  against  the  conspirators. 
McCIellaa,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Galhoun  Coun- 
ty ;  Hugh  D.  Merrill,  Judge. 

Bill  by  Jack  Jones  against  W.  J.  Edmond- 
son  and  Mrs.  Lena  Page,  as  administratrix  of 
the  estate  of  J.  K,  Castleberry.  From  a  de- 
cree overruling  demurrers  to  the  bill,  re- 
spondents appeal.    Affirmed. 

Knox,  Acker,  Dixon  &  Sterne,  ES.  H.  Hanna, 
and  WlUett  &  Wlalker,  all  of  Annlaton,  for 
appellants. 

T.  C.  Sensabaugh,  of  Anniston,  and  J.  J. 
Mayfleld,  of  Montgomery,  for  appellee. 

BROWN,  J.  The  bill  In  this  case  was  filed 
on  the  10th  day  of  December,  1917,  by  Jack 
Jones  against  W.  J.  Bdmondson  and  Mrs. 
Lena  Page,  as  administratrix  of  the  estate 
of  J.  R.  Castleberry,  deceased,  and  seeks  re- 
lief against  a  proceeding  In  the  probate  court 
of  Calhoun  county,  through  which,  as  the  bill 
avers,  the  respondent  Edmondson  and  Castle- 
berry deprived  the  complainant  of  all  his 
property  without  notice  to  him  or  an  oppob|  a>  \'^  ■^'^ 
tunity  to  be  heard,  and  wlthont  compensatlM  i^^,"/^  \  , 

or  resulting  benefit  to  him.    The  " ^  —    *^   -^^  ^s.^ 

which   he   seeks   relief   Is   that 
orders  and  decrees  of  said  court" 


tls,  and  that  he  had  prc^terty 
the  care  of  a  guardian  of  the 
and  praying  that  he,  said  Castl, 
pointed  as  such  guardian;  ai^V^°^"* 
day  (June  30,  1904),  said  J^  ''^^  S- 
filed  his  bond  In  said  court  i*„%!\-  » 
sum  of  $500  as  guardian^  ■^.%.  o?S.%^^ 
ant,  and  one  of  the  surat  ^"^  ^  ^f'  ^"^ 
the  respondent  W.  J.  &■  *  %.''^'^  -^  "^^ 
the  same  day  (June/  ^\%^-^\:.%"^  ' 
said  court  of  probafC  S£^  *•  ■s^~%  -^^"^ 
Castleberry  letters  vk  -^^^V** 

person,  rights,  aa^  .  %\     ^t-  VV-A? 
that  as  such  gn  ^  'h'^\     V-'^s^'^*  ^"^ 
hands  of  said  B-^^A^    ^  ^-"W^ 
belonging  to  ^^%^^^%%W    %\^^, 


annual  renJ.'Sf'^  ,*  <f  ^-^^ 
thattherer/^^^^y^"^-^ 


plication  iW^ ^.  >-  'i^^r?"  -;..-«.  -• 

said  proJ  ^\si>r^_^5.  W  o.  -  ^    -* 


debts,  <!  %  ^ 
ant  nf>' 

atk%% 


.%'h.^'k%. 


% 


i     O  "Si    w     *"*    «i«    ^     "s^ 

at^  ^'2,  «  A  «,     ''J"a  d  "V^-*^  ^  ^^*    < 


Justify  the  Interference  of  a  ti 

the  bill  avers  that,  although, 

was  not  at  the  time  a  rarf!"?  ?•  a    ,    ^^ 


county,  a   proceeding  '^t^'i\'i'^%^^%%/^  'L%  a\^ 
probate  court  of  said  eor-'^\l  Ja  i  4.'tf  <?«%%,« 
vember   30,   1918.   to  IXt^AV^  *$  -S  '^i  ^  «.>  ' 
Judged  Insane;    "that/r^aiv.V'S^  al** 
the  said  proceeding  fC/^  V  %^^"%%'' 
against  him  In  said  af  |  *^  '^  4  ^  v' 
was  not  present  in  ?  ^^Hg,  ^,'5.*  * 
Ing  any  of  said  PiAA     >  %^ 


\% 


X<^' 


said  time  (Noveqr 
Calhoun  county. 

since  the  early 
of  the  county - 
the  30th  days  . 
J.  R.  Castlf._,^ 
coinplalna'/ 
plainant  • 


.jian   be  le- 


P'' 


ty,  and 

for   th» 

"that 

J.  R 

titi' 

th- 

Ir 


c-om- 

..ipect  to 

.thin  a  few 

oommitment  to 

d  he  escaped  there^ 

.e  been  confined  there- 

-e  past  eight  or  ten  years, 

demented  condition,  he  has 

-m  place  to  place,  and  about  two 

>re  the  filing  of  the  bill,  while  In 

.u.  Miss.,  he  partly  recovered  his  power 

dsoning  and  memory,  and  from  that  time 


vooncnrring).     My   concnt^ 
v-onduaion  announced  is  rested 
iisideratlons  hereinafter  set  ont,  in 
.  Justices  SAYRE  and  GARDNER  are 
^  agreement  to  the  extent  Indicated. 
This  is  a  direct  attack  in  chancery  on  an 
alleged  proceeding  in  the  probate  court  on 
Inquisition  of  lunacy,  appointment  of  guard- 
ian, and  sale  or  disposition  of  the  ward's 
properties  by  such  guardian ;  and  the  cancel- 
lation of  the  deed  to  the  purchaser  at  sncb 
8&le  and  deed  by  such  purchaser  to  a  sob- 
purchaser  is  prayed. 

It  is  averred  that  complainant,  seized  of 
the  land  in  controversy,  "was  of  onsoond 
mind";  that  "inquisition  proceedings  pro- 
Tided  for  by  article  2,  c  92,  of  the  Code, 
•    •    •    were  had    •    •    •    in  tlie  court  «* 


/^ 
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'taoun  county,     -^iid  the  Jury 

>)V  th^  vetdl^ct  on  the  SOth 

^«(ya,  th»t     '*     •    •    com- 

>ound  xaind";    that  he 

'I  for  inutne,  where  he 

Mme;    tbat  on  June 

*  (respondents'  in- 

«na    qualified  In 

^ainaBf  8  guard- 

'»red  an  order 


\ 


ndent  W.  J. 

«r  at  such 

'  for  let- 

'  letters 

ale  of 


j»t 

.  said 

.isdlctlon 

M  hear  and 

lUnacy  against 

^e  30,  1904,  when 

appointed  soardlah 

a  court  Of  probate,  com- 

.  resident  of  Calhoun  coun- 

jB  not  an  Inmate  of  any  hos- 

msane  In  Alabama."    Tliufl  was 

j*ed  the  fact  that  at  the  time  of 

itacatlon  for  inqnlsltian  of  lunacy  and 

fwdlct  of  the  Jury  thereon,  or  of  t:he  sale 

of  his  lands,  complainant  was  confined  In 

a  boqdtal   or   asylum    without   the     etote. 

Code  1806,  {  2261 ;   Code  1907,  f  4361. 

The  prayer  of  the  bUl  as  first  flle«d  (De- 
cember 10,  1917),  was  fot  an  accounting  be- 
tween complainant  and  respondents,  to  as- 
eertaln  (1)  the  amount  due  complainant  by 
ihe  administratrix  of  the  estate  of  J.  B. 
Castleberry,  deceased,  as  guardian  afore- 
Mld,  for  personal  properties  belonging  to 
somplalnant'B  estate  and  ftor  rents  of  his 
^»ndg,  received  or  that  by  due  diligence 
should  have  been  received  by  said  guardian, 
•ad  of  vhich  no  account  was  rendered  In  the 


court  of  probate;  -  ai^  (2)  the  amount  due 
complainant  by  W.  J.  Edmondaon  as  rents 
and  profits  of  said  lands  since  the  alleged 
purchase,  the  value  of  the  timber  cut  and  re- 
moved therefrom,  and  the  value  of  the  two 
acres  of  said  lands  sold  and  conveyed  by 
E^lmondson  to  Hightower.  It  was  further 
prayed  that  a  decree  be  rendered  in  favor 
of  complainant  against  said  Edmondson,  as 
an  individual  and  as  surety  on  said  guard- 
ian's bond,  and  against  the  said  Page,  as  ad- 
ministratrix of  the  estate  of  J.  R.  Castleber- 
ry,  deceased,  for  the  amounts  so  found  to  be 
due  from  them,  and  from  each  of  them  re- 
spectively; tliat  the  orders  and  decrees  Qf 
said  court  of  probate  directing  the  lands  to 
be  sold  and'oonflrmatlon  thereof  be  declared 
fraudulent  and  void;  that  the  deed  from 
Castleberry,  as  guardian,  to  W.  J.  Edmond- 
'•n  be  declared  void  and  ordered  delivered 
'and  canceled  of  t'ecotd  In  the  court  of  pro- 
as a  cloud  on  complainant's  title ;  and 
decree  be  rendered  against  I^dmondson 
session  of  all  the  lands  Indicated  and 
uriate  process  against  him  and  ten- 
T  be  necessary  to  place  complaln- 
Vid  peaceable  possession  of  said 
Kch  7, 1918,  the  blU  and  prayer 
to  the  effect  that  the  order 
of  the  land  by  the  itrobate 
void,  and  that  all  orders 
in  said  court,  made  under 
jr  sale  of  the  land  and  person- 
^,.be  annulled,  vacated,  and  set 
.lAsay,  <m  June  8,  1918,  the  bUl  was 
jed  by  averring  the  InsnfiicieQcy  of  the 
^nisltion  of  lunacy  and  proceedings  there- 
under In  the  probate  court  of  Oalhoun  coun-~ 
ty  for  ladE  of  notice  and  opportunity  to  be 
heard.  The  prayer  was  so  amended  as  that 
the  inquisition  of  lunacy  against  complais- 
ant, the  appointment  of  the  guardian,  and 
proceedings  for  the  sale  of  the  land  be  de- 
clared void  and  of  no  effect,  on  the  ground 
that  oomplalnant  had  no  notioe  of  and  was 
not  present  at  said  inquisition ;  that  the  ap- 
poinbnent  of  Castleberry  as  his  guardian  be 
held  and  declared  void,  for  the  reason  that 
complainant  was  not  at  the  time  of  the  ap- 
pointment (June  80,  1904),  a  resident  of  Oal- 
houn county  or  an  Inmate  of  any  hospital  for 
the  Insane  in  Alabama ;  and  that  said  order 
of  court  of  probate  for  the  sale. of  his  lands, 
the  sale  thereof,  and  all  proceedings  there- 
under be  held  and  declared  null  and  void 
and  of  no  effect,  for  the  reason  that  "the 
time  for  the  hearing  of  said  petition  for  sale, 
to  wit,  the  29th  day  of  June,  1900,  was  not 
published,  and  the  notice  of  said  hearing  was 
not  given  by  publication  for  three  successive 
weeks,  as.  required  by  statute." 

The  purchaser  at  such  sale  and  surety  on 
the  guardian's  bond  (Edmondson).  aod  the 
administratrix  of  the  estate  of  the  deceased 
J.  R.  Castleberry  \Jjens.  Page),,  being  made 
respondents,  demurred  to  the  bill  on  many 
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grounds,  among  them  that  there  was  a  mis- 
Joinder  of  parties  as  to  recovery  of  the  land ; 
that  complainant  had  an  adequate  remedy  at 
law;  which  demurrers  were  overruled.  Re- 
spondents, appealing,  severed  In  asslgnmoit 
of  errors. 

The  general  rule  is  that  inquisitions  of 
lunacy  must  be  held  at  or  near  the  residence 
of  the  party  whose  sanity  is  being  tried. 
This  rule  of  Jurisdiction  is  declared  in  sec- 
tions 4345,  4346,  and  4361  of  the  Code  of 
1907  (same  as  sections  2255,  2256,  2261,  re- 
spectively, of  the  Code  of  1896).  The  ex- 
pressions "residing  In  the  county,"  in  sec- 
tions 4345,  4346  (2255,  2256),  and  "Is  a  resi- 
dent of  the  county,"  in  section  4351  (2261), 
must  be  held  to  mean  the  county  where  the 
person  of  unsound  mind  actually  resided 
when  the  proceedings  were  instituted  against 
Urn,  or,  if  In  an  asylum,  in  the  county  where 
be  last  resided  before  he  was  taken  to  the 
asylum.    22  Cyc.  1122. 

A  question  of  controlling  Importance  is. 
Did  the  probate  court  of  Calhoun  county 
have  Jurisdiction  of  the  person  of  complain- 
ant. Jack  Jones,  to  adjudge  him  to  be  non 
compos  mentis,  and  to  appoint  Castleberry 
bis  legal  guardian?  It  Is  only  by  an  aflBrma- 
tlve  answer  to  this  inquiry  that  the  further 
question  as  to  the  sufflclmcy  of  the  petition 
for  the  sale  of  the  lands  and  the  sufficiency 
of  the  averment  of  collusion  and  fraud  may 
necessarily  be  c<msidered. 

Probate  courts  originally  had  no  Jurisdic- 
tion to  determine  or  adjudge  a  person  to  be 
a  limatic.  Such  Jurisdiction  was  vested  by 
statute  in  such  conrt  as  a  special  tribunal 
consisting  of  the  Judge  of  probate  and  a 
Jury  summoned  In  the  manner  prescribed  by 
law.  Laughinghouse  v.  Laug^inghouse,  88 
Ala.  267;  11  Am.  &  Eng.  Encya  of  Law.  (1st 
£d.)  114  et  seq.  ^le  old  statute  conferred  the 
Jurisdiction  upon  the  orphans'  court  to  order 
the  sherUC  to  hold  the  inquisition.  Aikin's 
Dig.  p.  250,  i  26,  and  notes;  Clay's  Dig.  p. 
802,  {  30;  Craft  v.  Simon,  118  Ala.  625,  632, 
24  South.  880.  Later,  this  Jurisdiction  was 
conferred  by  statute  (Code  1852,  {  2750,  and 
subsequent  Codes)  on  orphans'  courts  and 
courts  of  probate  as  a  statutory  and  sum- 
mary remedy.  Laughinghouse  v.  Laughing- 
house,  supra. 

Of  presumption  in  favor  of  Judgments  of 
courts  of  general  Jurisdiction,  it  has  been 
declaxed  that,  except  as  to  matters  and 
persons  falling  within  the  scope  of  that  gen- 
eral jurisdiction,  there  Is  no  presumption  in 
favor  of  their  judgments ;  that  is,  when  the 
proceeding  Is  special  and  statutory,  outside 
of  that  general  scope,  either  as  to  subject  or 
person,  the  presumption  ceases,  and  the  rec- 
ord must  show  a  compliance  with  the  special 
authority  by  which  tlie  extraordinary  juris- 
diction is  exercised.  Galpln  v.  Page,  3  Sawy. 
93,  Fed.  Gas.  No.  5206 ;  Pettus,  Adm'r,  v.  Mc- 
Clannahan,  52  Ala.  55,  59;    Smith  v.  Alex- 


ander, 148  Ala.  664,  42  South.  29;  Good- 
man T.  Winter,  64  Ala.  410,  430,  431,  38  Am. 
Rep.  18;  Wyman  t.  Campbell,  6  Port  21», 
244,  81  Am.  Dec  677;  Eslava  v.  I-.Qpretpe, 
21  Ala.  604,  622,  66  Am.  Dec  266;  Robinson 
V.  Allison,  07  Ala.  696,  604,  12  South.  382, 
604;  Robin8<m  v.  Starnes,  137  Ala.  438,  34 
South.  686 ;  McLendon  v.  American  Freehold 
Land  Mortg.  Co.,  119  Ala.  618,  24  Sooth.  721. 
In  Craft  v.  Simon,  U8  Ala.  626,  637,  24 
South.  380,  883,  the  court  said,  on  the  sub- 
ject of  Jurisdictional  averment  in  prooeed.- 
iDgs  for  inquisiti<«,  that — 

"Upon  the  filing  of  a  proper  petition,  aitd  the 
tervieg  of  tummona  and  notiee  in  the  manner 
pretoriied,  the  jurUdietioH  of  the  court  attach- 
et,  and  ite  ootu^utiont  ore  not  void  on  coUaterai 
attaok.  Juriodiction  having  attached,  the  fail- 
ure of  the  decree  to  ascertain  that  the  jurisdic- 
tional facts  had  been  proven  would  not  affect 
the  validity  of  the  decree.  Pollard  v.  Amer., 
etc.,  Mortg.  Co.,  103  Ala.  289,  and  authorities 
cited.  Eh-rors  and  irregularities  must  be  cor- 
rected by  direct  appeal  or  writ  of  certiorari. 
Any  other  view  would  greatly  embarrass  guard- 
ians appointed  by  the  conrt  in  such  cases,  and 
deter  purchasers  at  sales,  thoogh  ordered  by  the 
court,  and  would  not  be  reconcilable  with  well- 
settled  principles  applying  in  cases  in  which 
there  does  not  seem  to  be  any  valid  reason  for 
a,  distinction."     (Italics  supplied.) 

It  is  interesting  to  note  that  Lord  Cb&n- 
cellor  Erskine,  in  1806,  declared  that  a  writ 
of  notice  must  be  served  on  (me  who  Is  made 
the  subject  of  a  commission  of  lunacy ;  tliat 
the  right  to  be  present  at  the  execution  of 
that  commission  and  to  be  heard  before  con- 
demnation was  "his  privilege."  Ex  parte 
Cranmer,  12  Vesey,  Jr.,  444,  456.  This  nat- 
ural right  found  expression  in  the  due  pro- 
cess clauses  of  the  Constitution  of  the  United 
States  (Amendments  6  and  14)  and  in  the 
several  Gonstltutiona  of  Alabama  |  (Const. 
1819,  art  1.  {  10;  1861,  art  1,  {  10;  1S65, 
art  1,  H  7,  14;  1868,  art  1,  {  8;  1875.  art 
1,  II  7.  8, 14;  1901,  art  1.  H  6,  7, 13).  EEarly 
declsionB  of  our  courts  are  to  the  effect  that 
proceedings  for  inquisition  of  lunacy  and  ap- 
pointment of  a  guardian  of  a  non  compo» 
without  notice  are  coram  non  Judlce  and 
void.  McCnrry  v.  Hooper,  12  Ala.  823,  4ft 
Am.  Dec  280;  Eslava  v.  L^retre,  21  Ala. 
504,  56  Am.  Dec  266 ;  Fore  v.  Fore,  44  Ala. 
478,  483;  Moody  v.  Bibb,  60  Ala.  245,  247; 
Bx  parte  Trice,  63  Ala.  646;  Molton  ▼.  Hen- 
derson, 62  Ala.  426,  430. 

Interpretation  by  the  Supreme  Coart  of 
the  United  States  of  due  process  of  law  (the 
inhibition  against  the  national  government 
in  the  Fifth  Amendment  to  the  Constitution 
and  against  the  state  in  the  Fourteenth)  is 
made  in  cases  where  there  was  not  sufliiaeni. 
notice  or  opportunity  to  be  heard  provided 
liy  law  or  given  to  those  assailed  in  prop- 
erty or  person  in  Judicial  proceedings.  In 
Windsor  v.  McVeigh,  93  U.  S.  274,  277.  278 
(23  L.  Ed.  914),  where  the  proceedings  were 
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Instituted  under  tbe  Act  of  Congress  of 
July  17,  1862,  c.  195,  12  Stat.  589,  "to  sup- 
press Insurrection,  to  punlsb  treason  and  re- 
bellion, to  seize  and  confiscate  the  property 
of  rebels,"  etc.,  Mr.  Justice  Field  said: 

"Wherever  one  Is  assailed  in  his  person  or 
Ws  property,  there  he  may  defend,  for  the  Ua- 
hility  and  the  right  are  inseparable.  This  la 
a  principle  of  natural  justice,  recognized  as 
sneh  by  the  common  intelligence  and  consdence 
of  all  nations.  A  sentence  of  a  conrt  pronounc- 
ed against  a  party  without  hearing  him,  or  giv- 
ing him  an  opportunity  to  be  heard,  Is  not  a 
judicial  determination  of  his  rights,  and  is  not 
entitled  to  respect  in  any  other  tribunal. 

"That  there  must  be  notice  to  a  party  of  some 
kind,  actual  or  constructive,  to  a  valid  judgment 
affecting  his  rights,  is  admitted.  Until  notice 
is  given,  the  conrt  has  no  jurisdiction  in  any 
case  to  proceed  to  judgment,  whatever  its  au- 
thority may  be,  by  tbe  law  of  its  organization, 
over  the  subject-matter.  But  notice  is  only 
for  the  purpose  of  affording  the  party  an  op- 
portunity of  being  heard  upon  tbe  claim  or  the 
charges  made;  it  is  a  summons  to  him  to  ap- 
pear and  speak,  if  he  has  anything  to  say,  why 
the  judgment  sought  should  not  be  rendered. 
A  denial  to  a  party  of  the  benefit  of  a  notice 
would  be  in  effect  to  deny  that  he  is  entitled 
to  notice  at  all,  and  the  sham  and  the  decep- 
tive proceeding  had  better  be  omitted  alto- 
gether." 

The  case  of  Pennoyer  v.  Neff,  95  U.  S.  714, 
738  (4  Ia  Ed.  565),  turned  upon  the  validity 
of  a  Judgment  In  a  state  court,  under  which 
defendant  claimed  to  have  acquired  NelTs 
land  by  a  sheritTs  deed  made  upon  a  sale  of 
the  property  under  execution  Issued  on  the 
judgment  In  Mitchell  v.  Keff.  The  defend- 
ant in  judgment  was  a  nonresident  of  Ore- 
gon and  service  was  sought  to  be  perfected 
by  publication,  according  to  the  state  stat- 
ute.   The  court  said: 

"Since  the  adoption  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution,  the  validity 
of  such  judgments  may  be  directly  questioned, 
and  their  enforcement  in  the  state  resisted,  on 
the  ground  that .  proceedings  in  a  court  of 
justice  to  determine  the  personal  rights  and 
obligations  of  parties  over  whom  that  court  has 
no  jurisdiction  do  not  constitute  due  process  of 
law.  Whatever  difficulty  may  be  experienced 
in  giving  to  those  terms  a  definition  which  will 
embrace  every  permissible  exertion  of  power  af- 
fecting private  rights,  and  exclude  such  as  is 
forbidden,  there  can  be  no  doubt  of  their  mean- 
ing when  applied  to  judicial  proceedings.  They 
then  mean  a  course  of  legal  proceedings  accord- 
ing to  those  rules  and  principles  which  have 
been  established  in  our  systems  of  jurisprudence 
for  the  protection  and  enforcement  of  private 
rights.  To  give  such  proceedings  any  validity, 
there  must  be  a  tribunal  competent  by  its  con- 
stitution— that  is,  by  the  law  of  its  creation— to 
pass  upon  the  subject-matter  of  the  suit;  and, 
if  that  involves  merely  a  determination  of  the 
personal  liability  of  the  defendant,  he  must  be 
brought  within  its  jurisdiction  by  service  of 
process  within  the  state,  or  his  voluntary  ap- 
pearance."   Orannis  v.  Ordean,  234  U.  S.  885, 


84  Sup.  Ct.  779,  58  L.  Bd.  1868;  American 
I<and  Co.  t.  Zeiss,  219  C.  S.  47,  81  Sup.  Cb 
200,  65  U  Bd.  82 ;  Amdt  v.  Griggs,  184  U.  & 
316,  10  Sup.  Ct.  557,  33  I*  Ed.  918;  Gill  v. 
More,  200  Ala.  511,  76  South.  453;  Adams  v. 
Walsh,  200  Ala.  140,  75  South.  888 ;  Evans  v. 
Evans,  200  Ala.  329,  76  South.  95,  96. 

Recent  decisions  by  the  Supreme  Conrt  of 
the  United  States  on  the  validity  of  stat- 
utes affecting  the  individual  and  property 
rights,  without  ample  provision  for  notice 
to  the  owner  of  tbe  property  being  dealt 
with,  are  to  tbe  effect  that  it  is  not  enough 
that  such  owner  may  by  chance  have  notice, 
or  may,  as  a  matter  of  favor,  have  a  hear- 
ing, but  the  requirement  of  the  law  of  the 
land  is  that  the  statute  must  require  due 
notice,  give  the  right  to  a  hearing  and  an 
opportunity  to  be  heard  (Security  Trust  Co. 
V.  Lexington,  203  U.  S.  323,  333,  27  Sup.  Ot 
87,  61  L.  Ed.  204);  that  notice  given,  as  a 
matter  of  grace  or  favor,  of  such  proposed 
judicial  proceedings  was  not  sutBclent  (Cen- 
tral of  Georgia  Ky.  Co.  v.  Wright,  207  U. 
S.  127,  138,  28  Sup.  Ct.  47,  52  K  Bd.  134, 
12  Ann.  Cas.  463;  Boiler  v.  Holly,  176  U. 
S.  898,  409,  20  Sup.  Ct  410,  44  L.  Ed.  520; 
Louisville  &  N.  R.  Co.  v.  Stockyards  Co.,  212 
U.  S.  132,  144,  29  Sup.  CL  246,  53  L.  Ed. 
441;  Coe  v.  Armour  Fertilizer  Works,  287 
n.  S.  413,  424,  425,  35  Sup.  Ct  625,  69  L. 
Ed.  1027;  Stuart  v.  Palmer,  74  N.  Y.  183, 
30  Am.  Rep.  289;  York  v.  Texas,  137  U.  S. 
1521,  11  Sup.  Ct  9,  84  L.  Bd.  604;  Bees 
T.  Watertown,  19  Wall.  107,  123,  22  L.  Bd. 
72).  Thus,  due  process  of  law  presupposes 
the  existence  and  averment  of  jurisdictional 
facts,  the  right  to  be  heard  provided  by  law, 
a  hearing  accorded  or  opportunity  to  be 
heard  given  pursuant  to  such  notice,  anfl  a 
judgment  entered  in  accordance  with  such 
notice  and  hearing.  Subject  to  these  funda- 
mental conditions  prescribed  in  the  systems 
of  law  established  by  civilized  countries,  all 
state  laws  "regulating  procedure,  evidence, 
and  method  of  trials"  have  been  sustained 
by  the  Supreme  Court  of  the  United  States 
as  being  consistent  with  "due  process  of 
law."  Iowa  Cent  By.  v.  Iowa,  160  IT.  S. 
389,  16  Sup.  Ct  844,  40  U  Ed.  467. 

The  statute  of  Alabama  provides  that  an 
inquisition  may  be  had  without  notice  to  a 
person  alleged  to  be  of  unsound  mind  when 
such  person  "is  at  the  time  of  the  applica- 
tion confined  in  an  hospital  or  asylum  with- 
in or  without  tbe  state."  Tbe  proceedings 
In  the  probate  court  directly  attacked  by 
instant  snit  were  had  against  complainant 
and  his  properties  in  the  probate  court  of 
Calhoun  county,  Ala.  Code  1896,  {  2265 
et  seq.;  Code  1907,  (  4345  et  seq.  The  act 
of  December  23,  1868,  provided  that  an  un- 
fortunate resident  citizen  who  shall  havo 
become  non  compos  mentis  and  be  "confined 
in  an  asylum  without  (bey<md)  tbe  limits  at 
tills  state"  may,  on  application  for  innulii- 
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tion  ot  lunacy  by  fhe  baabaiid,  wife,  parent, 
or  other  relative  of  sucih  person,  be  fledared 
non  compos  mentis  wlthont  personal  notice 
Upon  the  appointufrait  of  a  guardian  ad 
litem.  Gen.  Acts  1868,  p.  438.  This  act, 
carried  into  the  Code  of  1876  as  section  2761, 
was  amended  by  the  act  of  rebniary  1,4, 
1886  (Gen.  Acts  1884-85,  p.  118),  so  that  the 
application  might  be  by  any  relative  of  th* 
person  to  be  proceeded  against,  when  such 
person  was  "confined  In  an  hospital  or  asy- 
lum within  or  without  the  state,"  and  In- 
sanity adjudged  without  notice  to  such  per- 
son on  the  appointment  of  a  guardian  ad 
litem;  and  as  so  amended  was  given  a  place 
In  the  Code  of  1886  as  section  2396,  where- 
by the  application  may  be  by  any  of  the 
relatives  or  friends  of  any  person  alleged 
to  be  of  unsound  mind. 

Does  this  statute  afTord  due  process  of  law 
to  a  person  so  adjudged  non  compos  mentis 
without  notice,  upon  the  appointment  by 
the  probate'  court  of  a  guardian  ad  litem 
to  represent  and  defend  for  him,  when  such 
person  is,  at  the  time  of  the  application, 
confined  In  an  asylum  or  hospital  within  or 
without  the  state?  Code  1886,  I  2396;  Code 
1896,  I  2261 ;  Code  1907,  I  4351. 

The  quesUon  In  Simon  v.  Craft,  182  TT.  S. 
427.  435,  21  Sup.  Ct.  836,  839  (45  Xj.  Ed. 
1165),  and  Craft  v.  Simon,  118  Ala.  626,  24 
South.  380,  was  the  efTect  of  an  attempted 
foreclosure  of  a  mortgage,  guardian's  trust 
deed,  on  land  of  an  alleged  non  compos  mentis 
(Mrs.  Simon),  executed  May  11,  1889,  raised 
by  a  statutory  action  of  ejectment.  While 
section  2396  of  the  Code  of  1886,  with  othei 
germane  Alabama  statutes,  was  set  out  in 
the  footnote  to  the  opinion  of  Mr.  Justice 
White  in  the  case,  the  validity  of  the  provi- 
sion for  Inquisition  without  notice,  contained 
In  said  section  2396,  was  not  considered  by 
the  Supreme  Court  of  the  United  States. 
The  justice  said: 

"The  contention  now  nrged  to  that  notice 
imports  an  opportunity  to  defend,  and  that  the 
return  of  the  sheriff  conclusively  established 
that  Mrs.  Simon  was  taken  Into  custody  and 
was  hence  prevented  by  the  sheriff  from  at- 
tending the  inquest  or  defending  through  coun- 
sel if  she  wished  to  do  'so  in  consequence  of  the 
notice  which  she  received.  It  seems,  however, 
manifcat— as  it  is  fairly  to  be  inferred  the  state 
court  interpreted  the  statute— that  the  purpose 
in  the  command  of  the  writ,  'to  take  the  person 
alleged  to  be  of  unsound  mind,  and,  If  consist- 
ent with  his  health  or  safety,  have  him  present 
at  the  place  of  trial,'  was  to  enforce  the  attend- 
ance of  the  alleged  non  compos,  rather  than  to 
authorize  a  restraint  upon  the  attendance  of 
such  person  at  the  hearing.  In  other  words, 
that  the  detention  authorized  waa  simply  such 
as  would  be  necessary  to  enable  the  sheriff  to 
perform  the  absolute  duty  imposed  upon  him 
by  law  of  bringing  the  person  before  the  court. 
If  in  the  judgment  of  that  officer  such  person 
was  In  a  fit  condition  to  attend,  and  hence  it 
cannot  be  presumed,  in  the  absence  of  all  proof 
or  aUecation  to  that  effect,  that  the  sheriff  in 


the  dJaeharge  of  Ola  doty,  after  tervinf  th« 
writ  itpon  th«  *Begei  Umatio  [itaUcs  mpplied], 
exerted  his  power  of  detention  for  the  purpose 
of  preventing  her  attendance  at  Uie  hearing, 

or  of  restraining  her  from  availing  herself  of 
any  and  every  opportunity  to  defend  which  she 
might  desire  to  resort  to,  or  which  abe  was 
capable  of  exerting.  The  essential  elements  of 
due  process  of  law  are  notice  and  opportunity 
.to  defend.  In  determining  whether  such  rights 
were  denied  we  are  governed  by  the  substance 
of  things  and  not  by  mere  form.  Louisville  & 
Nashville  RaUroad  Ck>.  v.  Schmidt,  177  C  S. 
230.  We  cannot,  then,  even  on  the  assump- 
tion that  Mrs.  Simon  was  of  sound  mind  and 
fit  to  attend  the  hearing,  hold  that  ahe  was 
denied  due  process  of  law  by  being  refused  an 
opportunity  to  defend,  when,  in  fact,  oofKoI  no- 
tice ICO*  terod  upon  her  of  the  prooeeiing*." 
(Italics  supplied.) 

And  the  fact  of  notice  Is  shown  by  the 
sherifTs  return  by  "handing  her  a  copy  of 
said  writ,  •  •  •  and  when,  as  we  con- 
strue the  statute,  if  she  had  chosen  to  do 
so,  she  was  at  liberty  to  make  such  defense 
as  she  deemed  advisable."  Simon  v.  Craft, 
182  U.  S.  427,  428,  436,  21  Sup.  Ct  836.  839 
(45  L.  Ed.  1165) ;  (rank  ▼.  Mangum,  Sheriff. 
237  U.  S.  809,  342,  35  Sop.  Ct  582,  W  L.  E3d. 
969. 

In  approving  the  statutes  of  this  state 
(Code,  {  4348  [2268]  [2393]  [275S]  ^190] 
[2751])  providing,  among  other  things,  tbat 
the  judge  of  probate  "must  also  Issue  a  writ 
directed  to  the  sheriff,  to  take  the  person 
alleged  to  be  of  unsound  mind,  and.  If  con- 
sistent with  his  health  or  safety,  have  Iilm 
present  at  the  place  of  trial,"  the  court,  in 
Simon  V.  Graft  supra,  said: 

"It  is  not  seriously  qnestioned  that  the  Ala- 
bama statute  provided  that  notice  should  be 
given  to  one  proceeded  against  as  lieing  ot  un- 
sound mind  of  the  contemplated  trial  of  the 
question  of  his  or  her  sanity.  Indeed,  it  woold 
seem  that  it  was  not  urged  before  the  Supreme 
Court  of  Alabama  that  the  statutes  of  that 
state  failed  to  provide  for  notice,  and  that 
court  assumed  in  its  opinion  that  no  question  of 
that  character  was  presented.  As  a  matter  of 
fact  a  copy  of  the  writ  which  issued  and 
which  embodied  a  notice  of  the  date  of  the  hear- 
ing of  the  proceedings  in  lunacy  is  shown  by 
the  record  to  have  been  actually  served  on 
Mrs.  Simon.  As  early  as  1870  the  Supreme 
Conrt  of  Alabama,  in  Fore  v.  FOre,  44  Ala.  478, 
483,  held  that  the  service  of  the  writ  upon  a 
supposed  lunatic  was  the  notice  required  by 
the  statute  and  brought  the  defendant  into 
court,  and  that  if  he  failed  to  avail  of  aoch  mat- 
ters of  defense  as  he  might  have,  he  must  suf- 
fer the  effect  of  bis  failure  to  do  so."  182  U. 
S.  4S4,  435,  21  Sup.  Ct  839  (45  L.  Ed.  1165). 

Under  article  2,  c  87,  of  tbe  Code  ot  1898 

(the  statute  of  force  when  the  att»npted  in- 
quisition was  had  and  guardian  appointed  of 
complainant  and  his  estate),  it  la  provided, 
(imdng  other  things,  that  "a  guardian  for  a 
person  alleged  to  be  of  unaound  mind,  resid- 
ing in  the  coun^,  must  not  be  aiHPointed  ob- 
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to  an  Inqvlsltlaii  has  been  had  and  taken  as 

hereinafter  directed"  (section  2256) ;  that  the 
proceedings  therefor  may  be  had  npon  the  pe- 
tltlon  of  "any  of  the  relatlres  or  friends"  of 
such  person,  setting  forth  the  facts  and 
name,  sex,  age,  and  residence  of  such  per- 
son, snpported  by  affidavit  that  petitioner  be- 
Iteves  the  facts  therein  stated  to  be  true,  and 
"the  court  of  probate  of  the  county  In  which 
such  person  alleged  to  be  of  unsound  mind 
resides,  must  appoint  a  day,  not  more  than 
ten  days  from  the  presentment  of  such  pe- 
tition, for  the  hearing  thereof  (section 
2257) ;  that  the  Judge  of  probate  mnat  issue 
a  writ  for  the  summoning  of  a  disinterested 
jury,  subpcena  witneeses,  and  also  "issue  a 
writ  directed  to  the  sherifif  to  take  the  per- 
son alleged  to  be  of  unsound  mind,  and,  if 
consistent  with  his  health  or  safety,  have 
him  present  at  the  place  of  trial"  (section 
225S).  If  the  verdict  of  the  Jury  is  to  the 
effect  that  the  facts  alleged  in  the  petition 
are  true,  and  that  such  person  is  of  unsound 
mind,  "the  court  must  cause  the  petition  and 
all  the  proceedings  thereon  to  be  recorded, 
and  appoint  a  suitable  guardian  of  such  per- 
son" (section  2260) ;  and  when  "the  person  al- 
leged to  be  of  unsound  mind  is  a  resident  of 
the  county,  and  is  at  the  time  of  the  applica- 
tion confined  in  an  hospital  or  asylum  with- 
in or  without  the  state,  the  InqulsitloB  may 
be  had  and  taken  without  notice  to  him" 
(Code  1896,  {  2261). 

Taking  account  of  onr  cases  in  proceedings 
for  inquisitions  in  which  due  process  of  law 
has  been  considered,  it  is  observed  of  Fore 
V.  Fore,  supra,  that  the  defendant  in  peti- 
tion was  held  to  have  l>een  notified'  by  the 
"writ  6t  arrest  •  •  »  duly  served  upon 
him";  In  Moody  v.  Bibb,  supra,  the  appoint- 
ment of  a  guardian  was  held  void  by  reason 
of  failure  to  bring  before  the  court  "In  any 
manner"  the  nen  compos,  who  "tiad  no  no- 
tice whatever  of  the  proceeding  to  declare 
him  a  lunatic";  In  Ex  parte  Trice,  supra, 
the  defendant  had  been  arrested  and  was  at 
large  on  bond  at  the  time  the  order  affecting 
her  sanity  was  made,  it  being  held  that  such 
proceeding  was  without  authority  of  law— 
that  "no  man  can  be  pronounced  insane,  de- 
prived of  his  liberty,  or  of  his  property,  and 
its  control,  and  subjected  to  the  dominion  of 
others,  by  any  Judicial  proceeding  of  which 
he  had  not  notice,  and  the  right  and  oppor- 
tunity of  being  heard  in  opposition  to  it." 

In  the  Laughinghouse  Case,  38  Ala.  257, 
the  inquisition  had  before  the  sheriff,  In  the 
absence  of  the  probate  Judge,  was  declared 
coram  non  Judice.  In  Molton  v.  Henderson, 
supra,  where  the  attempted  inquisition  of 
lunacy  had  in  the  probate  court  was  with- 
out personal  notice  to  the  alleged  non  compos, 
the  appointment  of  a  guardian  and  all  pro- 
ceedings by  such  guardian  for  a  sale  of  his 
lands  were  declared  void.  Of  this  case  it  is 
interesting  to  note  timt  the  petltl<Hi  contain- 


ed the  averment  that  it  was  filed  by  a  broth- 
er of  the  person  sought  to  be  adjudged  non 
compos  mentis,  and  that  at  the  time  of  such 
proceeding  the  defendant  In  the  petition  was 
an  Inmate  of  the  lunatic  asylum  at  Colum- 
bia, S.  C. 

In  McOurry  ▼.  Hooper,  supra,  Mr.  Justice 
Dargan  declared  of  the  purported  inquisition 
of  lunacy  directed  against  one  Patrick  that 
the  application  therefor  was  by  "friends," 
without  disclosing  who  were  the  friends. 
The  record  showed  the  writ  was  issued,  the 
Jury  certified  Patrick  was  non  compos  men- 
tis, and  a  guardian  was  appointed;  but  It 
failed  to  disclose  that  Patrick  had  notice  of 
the  time  and  place  of  the  inquisition  or  that 
the  Jury  saw  him.  On  such  ex  parte  pro- 
ceeding In  the  orphans'  court  the  guardian 
was  invested  with  control  of  the  property 
and  person  of  said  Patrick.  Of  this  proce- 
dure, in  a 'suit  In  detinue  to  recover  proper- 
ty disposed  of  by  such  alleged  guardian,  the 
court  said: 

"It  is  a  fundamental  principle  of  Justice,  es- 
sential to  the  rights  of  every  man,  that  he  sliall 
have  notice,  of  any  judicial  proceeding  that  is 
about  to  be  had,  for  the  purpose  of  divesting 
him  of  his  property,  or  the  control  of  it,  that 
be  may  appear  and  show  to  them  who  sit  in 
judgment  on  his  rights  that  he  has  not  lost 
them  by  the  commission  of  a  crime ;  nor  should 
those  rights  lie  taken  from  him  by  reason  of  any 
misfortune.  That  he  has  the  right  to  appear 
before  the  Jury,  and  tiie  court,  and  to  d>ow 
that  he  is  not  insane,  that  he  and  liis  prop- 
erty should  not  be  put  in  charge  of  another  is 
a  self-evident  truth,  a^id  is  denied  by  no  legal 
authority." 

Proceedings  for  the  appointment  of  a  guard- 
ian, had  upon  no  other  assurance  of  the 
fact  of  Mrs.  Eslava's  lunacy  than  the  peti- 
tion of  her  husband,  without  notice  to  her, 
and  wltbout  the  issuance  of  a  writ  de  Inna- 
tico  Inqulrendo,  constituted  the  subject  of 
consideration  in  the  leading  case  of  Eslava 
V.  Lepretre,  supra.    The  court 'said: 

"Without  the  issue  of  this  writ,  and  the  find- 
ing of  a  jury,  the  county  court  Judge  had  no 
power  to  declare  her  a  lunatic,  or  to  appoint  a 
guardian  for  her.  These  proceedings  are  in- 
dispensable to  give  the  county  court  jurisdie- 
tion  to  make  the  appointment;  and  as  they 
were  not  had,  and  that  court  is  one  of  limited 
Jurisdiction,  the  proceedings  on  the  appoint- 
ment of  guardians  are  coram  non  judice  and 
void.  Such  being  the  case,  they  may  be  im- 
peached in  any  court,  in  a  collateral  proceeding, 
in  which  a  party  seeks  a  benefit  under  them. 
Wightman  v.  Karsner,  20  Ala.  446;  10  Peters, 
449:  13  Id.  611:  6  Wheat  109;  8  How.  [U. 
».  K.]  762;  5  Hill  (N.  T.)  668:  11  Wend.  662; 
8  S.  &  M.  621 ;   16  Vermont,  261." 

This  case  is  reported  In  66  Am.  Dec.  266, 
as  the  leading  case -on  the  subject  of  notice 
to  a  party  proceeded  against  In  the  orphans' 
or  probate  court  to  dedare  him  non  compos 
mentis  and  to  appoint  a  guardian  for  hla. 
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In  Notes  on  American  Declslona,  toL  8^  pp. 
380.  381,  ia  the  following: 

"VaUdity  of  Ai^ointmmt  of  Ouardian  of  Im- 
natto.— Cited  in  Craft  t.  Simon,  118  AI«.  626, 
24  Sooth.  380,  to  the  point  that  guardian  can- 
not be  appointed  for  lunatic  unless  he  is  legally 
declared  such;  Jones  v.  Lieamed,  17  Colo. 
App.  76,  66  Pac.  1071,  holding  judgment  de- 
claring person  a  lunatic  and  appointing  con- 
serrator  of  his  estate  without  verdict  of  jury 
▼old;  North  t.  Joslln,  59  Mich.  624,  26  N.  W. 
910,  holding  guardian  cannot  be  appointed  for 
lunatic  unless  latter  has  been  legally  adjudged 
mentally  incompetent." 

The  cases  of  McCurry  v.  Hooper,  supra, 
and  Eslara  ▼.  Lepretre,  supra,  are  cited  with 
approval  as  to  necessity  of  notice  In  Judicial 
proceedings  In  Betancourt  y.  Bberlln,  71  Ala. 
461,  468,  holding  that  notice  Is  an  essential 
element  of  all  Judicial  proceedings  which 
are  to  operate  personally,  but  it  need  not  he 
personal ;  Dugger  v.  Tayloe,  60  Ala.  504,  619, 
holding  that  decree  rendered  On  application 
of  purchaser  for  conveyance  of  decedent's 
land  sold  for  equitable  division,  without  no- 
tice to  administrator,  is  void;  Thompson  v. 
Campbell,  57  Ala.  183, 190,  to  the  point  that 
In  suits  to  foreclose  mortgages  all  Interest, 
legal  and  equitable,  should  be  brought  before 
the  court;  Bland  v.  Bowie,  53  Ala.  152,  160, 
holding  that  decree  for  sale  of  land  for  dis- 
tribution can  only  be  vacated  on  notice  to 
heirs  and  devisees.  In  McAnally  v.  Alabama 
Insane  Hospital,  109  Ala.  109,  116,  19  South. 
492,  493  (34  D.  B.  A.  223,  66  Am.  St  Rep. 
923),  It  was  declared  that  one  is  not  civilly 
dead  who  is  insane,  and  that  it  could  not  "be 
said  to  be  where  process  may  not  be  serv- 
ed on  him."  Many  authorities  to  the  same 
effect  are  collected  In  23  L.  R.  A.  737-744. 

A  further  observation  of  the  requirement 
for  notice  to  a  party  sought  to  be  adjudged 
non  compos  mentis  in  inquisition  proceedings 
under  the  due  process  clause  of  the  Constitu- 
tion of  the  United  States  and  of  the  state  of 
Alabama  is  sho.wn  in  the  provision  for  and 
requirement  of  notice  in  civil  actions  against 
insane  persons,  In  sections  3101,  5313,  5314,  of 
the  Code  of  1907.  See,  McDowell  Act,  amend- 
ment of  section  3101,  In  Gen.  Acts  1919,  p.  67, 
It  follows  that  in  an  inquisition  by  order 
of  the  probate  court  to  ascertain  whether  an 
individual  is  non  compos  mentis.  If  the  pro- 
ceedings are  held  without  notice  and  oppor- 
tunity to  be  heard  to  the  person  proceeded 
against,  the  verdict  of  the  Jury  In  such  case 
and  judgment  thereon  are"  void,  and  evi- 
dence for  no  purpose  to  effect  the  rights  of 
the  Individual  so  proceeded  against  or  of 
any  one  claiming  under  or  through  him ;  that 
is,  if  the  alleged  non  compos  did  not  have 
personal  notice,  or,  if  Insane,  such  notice  as 
amounted  to  personal  notice  (as  having  been 
in  the  custody  of  the  sheriff,  of  the  county 
wh»«  the  inquisition  is  held  and  of  his  resi- 
dence) of  the  ];>endency  of  the  inqui8iti<Hi  of 
lunacy  against  blm,  oa  such  inquisition  the 


appointment  by  the  probate  coort  of  a  goaid- 
ian  for  such  person  and  proceedings  had 
by  such  guardian  for  the  sale  of  bis  lands 
or  properties,  without  notice,  are  void. 
Thomas  v.  Dumas,  30  Ala.  83,  86;  Hunt's 
Heirs  V.  Ellison's  Heirs,  32  Ala.  173,  187; 
Laughinghouse  t.  Laughingbouse,  sapra; 
Gardner's  Ex'r  T.  Gardner's  Heirs,  42  Ala. 
161;  Moody  v.  Bibb,  supra;  Bland  ▼.  Bowie, 
supra;  Ex  parte  Trice,  63  Ala.  646,  548;  Dug- 
ger v.  Tayloe,  supra;  Molton  v.  Henderson, 
supra ;  Wilbum  v.  McCalley,  63  Ala.  436.  445; 
Betancourt  ▼.  Eberlln,  supra;  Stephenson  t. 
Branson,  83  Ala.  456,  458,  3  Sontb.  768;  GUI 
T.  Mor^  200  Ala.  511,  76  South.  453,  45S; 
Fleming  v.  Copeland,  200  Ala.  631«  76  Sooth. 
857;  Evans  v.  Evans,  supra. 

The  writer  entertains  the  view  that  the 
necessity  for  notice  would  not  have  been  dif- 
ferent though  the  person  proceeded  against 
had  been  confined  at  the  time  in  an  asylum 
or  hospital  within  or  without  the  state;  that 
the  statutory  provision  "if  the  person  alleged 
to  be  of  unsound  mind  is  a  resident  of  tlie 
county,  and  la  at  the  time  of  the  application 
confined  in  an  hospital  or  asylum  within  or 
without  the  state,  inquisition  may  be  had 
and  taken  without  noUoa  to  him"  (section 
4351,  Code)  on  appointment  of  a  guardian  ad 
litem  to  r^resent  and  defend  for  him,  does 
not  afford  a  defendant  in  petition  for  inqui- 
sition due  process  of  law;  and  that  proceed- 
ings had  under  such  statute  without  notice 
would  be  Told.  Fourteenth  Amendment, 
Const.  U.  S.;  Const.  Ala.  1901,  art.  1,  U 
6,  7,  13.  Justices  SAYBB  and  QABDNEB 
do  not  concur  on  this  point. 

The  writer,  though  differing  with,  la  not 
disposed  to  controvert  with,  his  Brothers  the 
necessity  for  declaring  the  statute  in  ques- 
tion unconstitutional  (Code,  g  4351),  since  we 
are  agreed  that  the  facts  are  sufficiently 
averred  in  the  bill  as  last  amended  to  show 
that  the  proceedings  and  verdict  of  the  Jury 
for  and  on  the  alleged  inquisition  against 
Jack  Jones,  the  order  of  appointment  of 
guardian  for  his  person  and  estate,  and  the 
proceedings  and  orders  for  the  sale  of  hl» 
lands  were  without  notice,  and  for  such  rea- 
son the  verdict  of  the  Jury  and  said  orden 
were  coram  non  Judice  and  Told.  The  de- 
murrer reflled  to  the  bUl  as  last  amended 
was  sufficient  to  test  tiie  legaUty  of  the  pro- 
ceedings and  the  verdict  of  the  Jury  on  In- 
quisition in  the  Calhoun  probate  court 
against  the  person  and  estate  of  said  Jones, 
the  orders  thereon  and  decree  appobiting  J. 
B.  Oastieberry  as  his  guardian,  the  several 
orders  resulting  in  the  alleged  sale  of  com- 
plainant's land  and  the  confirmation  thereot 
averred  to  have  been  without  notice  to  hhn 
and  without  his  being  duly  made  a  party 
thereto,  as  required  by  the  organic  law  of  the 
land. 

It  is  not  necessary  to  cite  authorities  from 
other  Jurisdictions.     For  convenient  ^e£e^ 
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race  It  may  be  noted  that  many  cases  on  due 
process  are  collected  In  notes  to  23  L.  B.  A. 
737-744.  See,  also,  Hntchlns  t.  Johnson,  12 
Conn.  876,  30  Am.  Pec.  622;  Davison  v. 
Johonnot,  7  Mete.  (Mass.)  388,  41  Am.  Dec 
448 ;  Ohase  t.  Hathaway,  14  Mass.  '££1,  224 ; 
Brlgham  y.  Boston  &  A.  R.  Co.,  102  Mass.  14 ; 
Hathaway  y.  Clark,  5  Pick.  (Mass.)  490; 
Allis  y.  Morton,  4  Gray  (Mass.)  63.  The  au- 
thorities make  no  distinction  as  to  the  neces- 
sity for  notice  likewise  of  proceedings  to  de- 
clare a  person  non  compos  as  of  the  appoint- 
ment of  a  guardian  for  the  person  and  estate 
of  snch  non  compos;  that  Is  to  say,  said 
proceedings  or  orders  without  notice  haye 
been  declared  void  in  an  inqnisltion  without 
notice  in  McCurry  t.  Hooper,  supra,  and  as 
to  the  appointment  of  a  guardian  and  pro- 
ceedings thereon  without  notice  in  Bslara  r. 
Lapretre,  supra. 

We  cannot  agree  to  the  estoppel  enforced 
in  Dutcher  v.  HUl,  29  Mo.  271,  77  Am.  Dec 
S72,  as  ax^llcable  in  denial  of  complainant's 
constitutional  right.  In  that  case  the  sobse- 
guent  proceeding  in  the  cause,  out  of  which 
the  estoppel  arose,  was  under  no  statute  as 
that  of  force  in  this  Jurisdiction.  Code,  | 
4352.  We  find  that  Dutcher's  Case  has  been 
followed  In  only  two  others,  viz.:  Logue  y. 
Fennlng,  29  App.  D.  C.  519,  527,  to  the  etfect 
that  where  a  party  adjudged  a  lunatic  in  a 
proceeding  in  which  a  committee  of  his  es- 
tate was  also  appointed  secures  his  release  in 
habeas  corpus  proceedings  and,  instead  of  as- 
sailing the  lunacy  proceeding  as  null  and 
void,  takes  steiis  in  that  proceeding  attadc- 
Ing  the  committee's  account,  he  is  estopped, 
having  elected  a  remedy  recognizing  the  valid- 
ity of  the  proceeding,  from  also  attacking  in 
the  same  proceeding  the  validity  of  the  or- 
der adjudging  him  a  lunatic  on  the  ground 
of  Insufficient  notice  and  of  the  order  ap- 
pointing a  committee  for  want  of  notice;  and 
Coleman  y.  Farrar,  112  Mo.  64,  20  S.  W.  441, 
holding  that  one  who  flies  information  in  the 
protmte  court  charging  another's  insanity, 
receives  appointment  as  his  guardian,  gives 
bond,  and  takes  charge  of  bis  estate,  is  there- 
after estopped  to  deny  the  validity  of  the 
proceeding  in  said  court  adjudging  the  insan- 
ity of  his  ward.  TUB  case  is  rested  on  Aus- 
tin V.  Lorlng,  63  Mo.  19,  where  a  defendant 
In  execution  knew  of  a  defect  in  service  on 
him  in  the  original  suit,  stood  by  at  the  sale, 
permitted  his  lands  to  be  sold  In  satisfaction 
of  his  debts,  demanded  and  received  the  sur- 
plus proceeds,  was  held  estopped  from  laying 
dalm  to  the  land,  and  the  purchaser  at  such 
sale  was  protected,  the  proceeding  being  reg- 
ular; and  on  Adair  v.  Adair,  78  Mo.  630, 
where  it  was  held  that  a  purchaser  at  execu- 
tor's sale  could  not  at  the  same  time  claim 
under  the  sale  and  also  plead  that  It  was  not 
made  In  accordance  with  the  order  of  the 
court.  The  case  of  Logue  v.  Fennlng,  supra, 
is  also  rested  on  Davis  v.  Wakdee,  156  U.  S. 
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680,  689,  is  Sup.  Gt.  655,  S58  0 
where  Mr.  Justice  Brown  said: 

"If  Davis  had  been  mistaken  as  to  his  legal 
rights  with  respect  to  this  judgment  and  its 
subsequent  discharge,  his  assertion  that  it  was 
still  of  record  and  in  full  force  is  none  the  lest 
binding  upon  him,  in  view  of  Wakelee's  acquies- 
cence in  the  rnliiig  of  the  court  sustaining  this 
contention ;"  that  where  a  party  assumes  a 
certain  position  in  a  legal  proceeding  "and  suc- 
ceeds in  maintaining  that  position,  he  may  not 
thereafter,  simply  because  his  interests  have 
changed,  assume  a  contrary  position,  especially 
if  it  be  to  the  prejudice  of  the  par^  who  has 
acquiesced  in  the  position  formerly  taken  by 
him." 

When  these  cases  of  estoK>el  are  fbua  un- 
derstood, they  do  not  go  to  the  extent  of  the 
conclusion  announced  in  Dutcher  v.  Hill,  sn- 
pra. 

In  the  Instant  case  no  fact  Is  averred  to 
show  that  complainant  was  guilty  of  a  cul- 
pable silence  or  of  affirmative  word  or  act 
tliat  misled  or  deceived  the  purchaser  of  his 
real  or  personal  properties  at  the  purported 
guardian's  sale  thereof,  or  that  so  misled  or 
deceived  the  alleged  guardian  to  bla  Injury. 
This  was  an  essential  element  of  equitable 
estoppel  recently  announced  in  Ivy  y.  Hood, 
202  Ala.  121,  123,  79  South.  687,  688,  to  wit: 

"(1)  Conduct,  which  may  consist  of  acts,  lan- 
guage, or  an  estopping  or  culpable  silence,  not 
a  mere  silence,  that  amounts  to  a  representa- 
tion or  concealment  of  a  material  fact  (2)  ac- 
tually known  or  necessarily  imputed  to  be 
known  to  the  party  estopped  at  the  time  of  the 
conduct;  (3)  the  truth  concerning  which  fact 
was  unknown  to  the  party  in  whose  behalf  the ' 
eston)eI  is  to  operate,  'at  the  time  when  the 
conduct  was  done  and  at  the  time  when  it  was 
acted  upon  by  him,'  (4)  The  conduct  mnst 
have  been  done  with  the  expectation,  or  under 
such  circumstances  as  that  it  is  probable  and 
natural,  that  it  will  be  acted  upon,  and  (6)  re- 
lied upon  by  the  other  party,  who,  thus  relying, 
is  led  to  act  upon  that  conduct  (6)  in  such 
manner  as  to  change  his  position  with  refer- 
ence to  the  subject-matter  or  properties.  2 
Pom.  Bq.  Jur.  H  805,  807.  (7)  To  preclude 
the  owner  of  land  from  asserting  his  legal  ti- 
tle or  interest  under  such  circumstances,  *there 
must  be  shown  either  actual  fraud,  on  his  part, 
in  concealing  his  title;  or  that  he  was  silent 
when  the  circumstances  would  impel  an  hon- 
est man  to  speak;  or  such  actual  intervention 
on  bis  part,  as  in  Storrs  v.  Barker,  6  Johns.  C%, 
(N.  Y.)  166,  10  Am.  Dec.  316,  so  as  to  render 
it  Just  that,  as  between  him  and  the  imrty  act- 
ing upon  his  suggestion,  he  should  bear  the 
loss.'" 

AU  phases  and  applications  of  the  doctrine 
are  embraced  In  the  recent  deflnltlon  oontaln- 
ed  as  section  804,  2  Pom.  Eq.  Jur.  (4tli  lOd.) 
p.  1642,  as  follows: 

"Equitable  estoppel  is  the  efteet  of  the  vol- 
untary conduct  dT  a  party  whereby  he  Is  ab- 
solutely precluded,  boUi  at  law  and  in  equity, 
from  asserting  rights  which  nught  perhaps 
have  otherwise  existed,  dther  of  property,  ot 


Digitized  by 


Google 


810 


85  SOUTHERN  KEPORTEK 


(AUl 


eontract,  or  of  remedy,  as  against  another 
person,  who  has  in  good  faith  relied  upon  suoh 
conduct,  and  has  been  led  thereby  to  change  his 
position  for  the  worse,  and  who  on  his  part  ac- 
quires some  corresponding  right,  either  of  prop- 
erty, of  contract,  or  of  remedy." 

Tested  by  this  rule,  the  complainant  is  not 
estopped  In  the  asssertlon  of  his  title  and 
right  to  the  possession  of  bis  property  alleg- 
ed to  have  been  sold  by  said  guardian  under 
void  orders  end  decrees. 

The  fact  that  complainant  applied  to  the 
probate  court  of  Calhoun  county  in  1917,  un- 
der section  4352  of  the  Code,  had  not  the  ef- 
fect of  validating  a  void  Judicial  proceeding 
theretofore  depriving  Jones  of  his  liberty  and 
property  without  due  process  of  law;  nor  wiy 
such  subsequent  proceeding  prevent  him  from 
setting  up  the  fatal  Invalidity  of  said  former 
orders  of  the  probate  court  in  appropriate 
suits  at  law  for  the  recovery  of  his  proper- 
ties or  the  value  thereof  or  damages  done 
thereto.  He  was  only  pursuing  a  statutory 
method  of  spreading  upon  the  record  evi- 
dence— the  certificates  in  writing  of  physi- 
cians stating  that  after  examination  of  such 
person  they  believed  him  to  be  of  sound  mind 
— of  the  fact  that  petitioner  was  restored  to 
sanity,  entitled  to  the  custody  and  manage- 
ment of  his  estate,  and  of  the  right  to  sue 
In  his  own  name  for  the  recovery  of  the 
same.  Laughlnghonse  v.  Langhinghoose,  su- 
pra. 

When  J.  R.  Castleberry  assumed,  to  dis- 
charge the'  duties  of  his  trust  as  complain- 
ant's guardian,  he  rendered  himself  liable  to 
account  as  such  trustee  In  a  chancery  court 
having  Jurisdiction  to  administer  such  trust. 
Corbltt  V.  Carroll,  50  Ala.  315 ;  Moody  v.  Bibb, 
supra:  Whetstone  v.  Whetstone's  Ex'rs,  T5 
Ala.  495;  Molton  v.  Henderson,  supra;  Bonim 
V.  Bell,  132  Ala.  85,  88,  31  South.  454 ;  Snod- 
grass  V.  Snodgrass,  176  Ala.  282,  58  South. 
199;  Bibb  v.  McKlnley,  9  Port  636;  Hall  v. 
Hall,  43  Ala.  488,  94  Am.  Dec.  703.  As  such 
guardian,  he  and  sureties  on  his  guardian's 
bond  may  be  made  to  account  for  personal 
properties  coming  into  his  hands,  or  that 
should  have  been  reduced  to  possession,  and 
for  a  reasonable  management  of  complain- 
ant's real  property  during  the  time  the  guard- 
Ian  had  its  possession.  Such  liability  is  sub- 
ject to  creiilt  for  sums  actually  expended  for 
necessaries  supplied  by  him  in  the  mainte- 
nance of  said  Jones  and  In  the  necessary 
preservation  of  his  said  property.  McGowan 
V.  Mllner,  195  Ala.  44,  49,  70  South.  175 ;  May 
V.  Duke,  61  Ala.  63.  To  the  extent  of  a  due 
settlement  of  administration  of  said  trust, 
suit  may  be  maintained  against  the  guardian 
and  surety  in  a  court  of  equity. 

Seasonable  action  Is  here  sought  directly 
attacking,  In  equity,  and  praying  to  have  the 
alleged  proceedings  in  inquisition  of  lunacy, 
appointment  of  guardian,  the  several  orders 


of  and  for  the  sale  of  his  land  and  other 
properties  by  said  guardian,  dedarsd  void 
and  canceled  for  the  want  of  notice  and  op- 
portunity to  be  heard  as  provided  .and  re- 
quired by  law.  The  want  of  notice  or  of  due 
process  not  being  disclosed  on  the  face  of  the 
records  challenged,  but  only  shown  by  way 
of  averment  of  fact,  cancellation  in  diancery 
is  necessary.  There  Is  no  complete  and  ade- 
quate remedy  at  law. 


(JM  Ala-ns 
Ex   parts  SUMLIN.     (7   DIv.  88.) 

(Supreme  Court  of  Alabama.    June  17.  ISaO.) 

1.  Courts  «cs>l98,  472(4)— Probata  ooart  bis 
attributes  of  oosrtt  of  general  JurisABtios. 

In  the  probate  of  wills  and  in  grantinc 
letters  testaiqentary  and  of  administration,  the 
probate  court,  not  only  has  exclusive  jurisdic- 
tion, but  also  the  powers  and  attributes  of 
courts  of  general  jurisdiction. 

2.  Wills  «s>383— RavlewiBB  ooort's  Jsrtedktlss 
revisory  only. 

Under  Code  1907,  H  2865-2867,  aUoiriiig 
an  appeal  from  decree  or  judgment  of  prol»te 
court  in  will  contest  by  aggrieved  party  either 
to  circuit  court  or  Supreme  Court,  the  juris- 
diction of  the  reviewing  court  is  revisory  only. 
the  judgment  being  reviewed  solely  on  the 
record,  including  a  bill  of  exceptions  whea 
required. 

3.  Wills  «s»383— Jury  trial  de  novo  in  eir- 
oult  court  not  authorized  en  appeal  from 
probate  court 

Gen.  Acts  1915,  p.  989,  providing  in  all 
cases  in  the  circuit  court  brought  by  appeal 
from  judgments  of  justices  or  other  inferior 
courts  the  issues  of  fact  shall  be  tried  by  the 
judge  without  intervention  of  a  jury,  unless  de- 
mand be  made  in  writings  does  not  repeal  Code 
1907,  f§  2855-2867,  limiting  proceedings  on  ap- 
peal In  a  will  contest  from  the  probate  to  the 
circuit  court  to  review  of  the  record  of  trial 
in  probate,  and  does  not  authorize  trial  de 
novo  on  demand  of  either  party  for  jury  trial 
in  the  circuit  court. 

4.  Mandamus  «=»4(3)— Remedy  of  will  esu- 
testaat  by  appoal  from  Judament  of  oirait 
court  without  Jury  adequate. 

If  contestant  of  a  will .  appealing  from  the 
probate  to  the  circuit  court  was  entitled  to 
trial  de  novo  by  jury  on  his  demand,  denial  of 
the  right  and  rendition  of  judgment  by  the 
circuit  court  without  a  Jury  was  error  available 
on  appeal  to  contestant  to  reverse  the  judg- 
ment, BO  that  his  remedy  by  appeal  is  ade- 
quate, and  he  is  not  entitled  to  mandamns  to 
compel  the  circuit  court  judge  to  set  aside  the 
judgment  and  phiee  the  causo  on  the  jury 
docket. 

5.  Mandamus  (S=>I6»— Patitlon  aot  aaoadabls 
to  any  purpose  will  k*  diSMlssad. 

Where  petitioner  for  mandamus  cannot  be 
entitled  to '  relief  on  any  possible  amendment 
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thte  Saprem'e  Court,  ralinc  ttttt  deDrarr«r8  to 
the  petition  mUHt  be  Boatalned,  irill  dianisa  it. 

Petition  by  Charisey  Sumlln  for  alternate 
writ  of  mandamus,  directed  to  Hon.  Hugh  D. 
Merrill,  aa  Judge  of  the  Seventh  Judicial 
Clrcnit,'  commanding  him  to  set  aside  a  Judg- 
ment aCDrming  the  Judgment  of  the  probate 
court  of  Calhoun  county  sustaining  the  ya- 
Udlty  of  a  •will,  which  was  contested  hy  pe- 
titioner, and  to  place  said  cause  on  the  Jury 
docket  In  the  Calhoun  circuit  court  for  trlaf 
de  novo  by  a  Jury.    Writ  denied. 

The  facts  made  by  the  petition  are  substan- 
tially as  follows: 

.  The  ttetittoner,  Charisey  Sumlln,  appealed 
to  the  circuit  court  of  Calhoun  county  from 
the  Judgment  of  the  probate  court  against 
ber,  tn  the  contest  of  the  will  of  Milzle  Mc- 
Kenzie,  deceased.  ■     " 

In  taking  the  appeal,  petitioner  dia-not 
take  a  bill  of  exceptions,  under  Code  1907,  | 
2863,  but  duly  demanded  a  trial  by  Jury  under 
the  act  of  1915  (Acts  1915,  p.  940),  and  the 
cause  was  by  the  clerk  placed  on  the  Jury 
docket. 

On  the  nert  day  after  the  cause  was  cer- 
tlfled  by  the  Judge  of  probate  to  'the  circuit 
court,  the  appellee  in  the  drcutt  court, 'Cop- 
page  McKenzle,  who  was  plaintiff,  as  pro- 
T>onent  of  said  will  In  probate  court,  filed  Itf 
the  circuit  court  a  motion  to  transfer  the 
cause  from  the  Jury  docket  to  the  n(^njury 
docket,  and  to  afflnn  the  Judgment  of  the 
probate  court,  on  the  grounds  that  thpte  was 
no  bill  of  exceptions  or  assignment  of  errors 
in  the  cause.  The  Judge  granted  this  motion, 
made  an  order  transferring  the  cause  to  the 
nonjury  dockets  and  at  the  same  time,  in  the 
same  Judgment  entry,  affirmed  fbii  JndgmeQt' 
of  the  prohate  court 

The  contention  of  the  plalntlfF  In  the  cause 
— Coppage  McKpnzle.  the  -  proponent  o*  said 
will — ^In  the  clrcnit  court,  as  shown  by  his 
said  motion,  was  that  the  cause  should  be 
tried  In  the  circuit  court  by  the  Judge,  and 
on  the  record,  or  record  and  a  bill  of  excep- 
tions, alone,  under  Code  1907.  |  2855  et  8e<J. ; 
and  the  contention  of  the  petitioner,  Charisey 
Sumlln,  was  and  Is  here,  that  the  cause  was 
triable  by  Jury  In  the  circuit  court,  under  the 
statute.    Acts  1915,  p.  940. 

The  demand  for  trial  by  Jury  was  4oly 
made  In  the  drcnlt  court 

T.  C.  Sensabangh  and  C.  F.  Douglass,  both 
of  Annlston,  for  appellant. 
C.  H.  Toung,  of  Annlston,  for  appellee. 

SOMERVILLB,  J.  [1]  In  the  probate  of 
wills,  and  in  granting  letters  testamentary 
and  of  administration,  the  probate  qourt  has 
not  only  exclusive  Jurisdiction,  but  has  the 
powers  and  attributes  of  courts  of  general 
Jurisdiction.    Ackl^  v.  Goodman,  77  Ala.  521. 

[2]  Under  our  Statutes  (sections  2855-2867, 
Code  1907 :  sections  1888-1899,  Code  1852).  an 


appeal  from  a  decree  or  Judgment  oC  the  pro- 
bate court  on  a  contest  as  to  the  validity  of 
a  will  may  he  takoi  by  the  party  aggrieved  to 
either  the  drcait  court  or  the  Supreme  Court 
On  such  appeals  the  Jurisdiction  of  the  dr- 
cnlt, as  well  as  of  the  Supreme  Court,  is  re- 
visory only,  and  the  Judgmait  Is  reviewed 
solely  upon  the  record,  including  a  bill  of 
exceptions  when  required.  Sections  2863, 
2864,  Code  1907;  Tapp  v.  Cox,  56  Ala.  653; 
Truett  T.  Woodham,  98  Ala.  604,  IS  South. 
519. 

The  petitioner  conceives  that  a  provisi<Mi 
found  In  section  1  of  the  act  of  September 
28,  1915  (Oen.  Acts  1915,  p.  939),  "to  reguUte 
and  prescribe  the  method  of  securing  Jury 
trials  In  dvll  causes  at  law  and  In  misde- 
meanors," via.: 

"In  aQ  cases  In  the  drcnit  court  brought  by 
appea}  or  certiorari  from  Judgments  of  justices 
of  the  peace  or  other  inferior  courts,  the  issue 
and  question  of  fact  shall  be  tried  by  the  judge 
of  the  court  without  the  intervention  of  a 
jury  unless  a  demand  for  a  trial  by  Jnry  be 
made  in  writing,"  etc. 

—has  the  effect  of  repealing  tbn  provisions 
of  the  Code  which  limit  the  proceedings  on 
appeals  like  this  to  a  review  of  the  record  of 
the  trial  In  the  prohate,  and  authorizing  a 
trial  de  novo  npon  the  demand  of  either  party 
for  a  Jury  trial  in  the  drcult  coort 

[3]  This  contention  Is  wholly  untenable. 
The  provision  quoted  was  not  intended,  and 
cannot  possibly  be  construed  as  Intending,  to 
;  create  new  rights  of  trial  hy  Jury  in  the  cir- 
cuit court ;  but,  on  the  contrary.  Its  sole  par- 
pose  Is  to  take  away  the  right  to  have  a  trial ' 
by  Jury,  unless  that  right  is  seasohably 
dalmed  in  the  manner  prescribed,  In  all  cases 
wherein,  upon  appeal,  the  trial  is  to  be  4e 
novo  in  the  circuit  court  The  circuit  court 
has  no  Jurisdiction  whatever  of  the  probate  of 
wills,  or  of  contests  thereof,  except  the  limit- 
ed appellate  Jurisdiction  given  by  the  statu- 
tory provisions  referred  to,  a  Jurisdiction 
which  is  revisory  only,  and  which  must  be  ex- 
erdsed  in  accordance  with  those  provisions. 

Petitioner  relies  upon  the  case  of  Montg(»n- 
ery  So.  Ry.  Co.  v.  Sayre,  72  Ala.  448,  as  sup- 
posedly sustaining  his  contention.  There  an 
ai>peal  was  taken  to  the  drcult  court  from  a 
preliminary  assessment  in  ad  quod  damnum 
proceedings,  under  a  statute  providing  that — 

"An  appeal  may  be  taken  t^  either  party, 
and  tbcr  same  proceedings  shall  be  had  as  in 
ordinary  cases  of  appeal  from  the  probate  to 
the  higher  courts  of  this  sUte."  Section  1838, 
Code  1876. 

tinder  the  oompolslon  of  ccmstming  that 
statute  as  in  harmony  with  the  oonstitutUmal 
guaranty  of  a  trial  by  Jury  in  all  cases  of  ap- 
peal from  such  assessments,  it  was  held  that 
the  "proceedings"  thus  to  be  assimilated  were 
referable  to  the  preliminary  steps  required 
to  be  taken,  and  not  to  the  mode  of  trial  in 
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the  drcalt  court.  This  wu  confessedly  a 
latltudlnarlan  construction,  and  Justified  only 
by  the  necessity  of  conforming  to  the  Consti- 
tution, end  It  was  pertinently  observed: 

"The  case  reaching  that  [the  circait]  court  by 
appeal,  the  Gonstitation  {nterrenea,  and,  on  the 
demand  of  either  party  the  damages  must  be 
assessed  by  a  Jury." 

Between  that  case  and  this  there  is  no  sort 
of  analogy,  for  here  the  petitioner  had  al- 
ready had  a  trial  by  jury  in  the  court  of  orig- 
inal and  exclusive  Jurisdiction. 

[4]  But,  apart  from  the  merits  of  the  ques- 
tion, we  see  no  reason  why  petitioner's  rem- 
edy by  appeal  from  the  Judgment  of  the  cir- 
cuit court  would  not  have  been  fully  ade- 
quate. If  he  had  been  entitled  to  a  trial  de 
novo  by  Jury,  the  denial  of  that  right,  and 
the  rendition  of  Judgment  by  the  court  with- 
out the  verdict  of  a  Jury,  would  be  error 
available  on  appeal  to  invalidate  and  reverse 
the  Judgment ;  and  the  Judgment  of  reversal 
would  have  placed  him  in  statu  quo  with  full 
protection  in  the  premises. 

[6]  In  either  aspect  of  the  case,  the  peti- 
tion is  without  merit,  and  the  demurrers  must 
be  sustained.  And  since  petitioner  cannot  be 
aititled  to  relief  upon  any  possible  amend- 
ment, the  petition  viriU  be  dismissed. 

Writ  denied,  and  petition  dismisBed. 

AKDERSON,  a  J.,  and  McOLBU^AN  and 
THOMAS,  JJ.,  concur. 


(JM  Ala.  417) 

HARKINS  V.  SMITH,  Judge,  et  al. 
(6  DIv.  934.) 

(Supreme  Court  of  Alabama.    June  80,  1920.) 

Drains  <e=>2( I)— Drainage  law  held  constitu- 
tional; "districts  or  other  political  subdivi- 
•lons  of  counties." 
The  drainage  act  (Acta  1915,  pp.  167-192), 
authorizing  the  board  of  commissioners  of 
drainage  districts  to  issue  bonds  without  being 
first  authorized  by  a  majority  of  the  qualified 
voters  reeidmg  in  the  district,  is  not  uncon- 
stitutional as  violating  Const  1901,  |  222,  as 
to  issuance  of  bonds  by  counties,  cities,  towns, 
villages,  "districts,  or  other  political  subdivi- 
sions ot  counties";  a  drainage  district  created 
under  the  act  not  being  a  political  subdivision 
of  the  state  or  county,  within  the  meaning  of 
said  section  222,  for  to  come  within  the  influ- 
ence of  that  section  the  "district"  or  "other 
political  subdivision  of  the  county"  must  be  a 
district  or  subdivision  wherein  some  govern- 
mental power  is  committed  to  and  exercised  by 
the  qualified  voters  of  such  district  for  the 
common  good  of  all,  whereas  the  powers  and 
duties  committed  to  drainage  districts  under 
the  statute  are  exercised  by  a  board  of  commis- 
sioners appointed  and  removable  by  the  pro- 
hate  court. 
Somerville  and  Sayre,  JJ.,  dissenting. 


Appeal  trom  Circuit  Oburt,  Fayette  Coun- 
ty;  H.  B.  Foster,  Judge. 

Petition  by  H.  8.  Harklns  against  J.  Alex 
Smith  and  J.  T.  Maddox,  as  probate  Judges 
of  their  respective  counties,  to  require  them 
to  appoint  a  member  of  the  board  of  viewers 
for  the  Fayette  and  Lamar  drainage  district 
From  a  decree  sustaining  demurrers  to  the 
petition,  complainant  appeals.  Reversed  and 
rendered. 

R.  F.  Peters,  of  Fayette,  for  app^ant 
J.  Alex  Smith,  of  Swalnsboro,  Ga.,  and  J. 
T.  Maddox,  of  Yemon,  for  appellees. 

BBOWN,  J.  This  appeal  is  from  the  Judg- 
ment of  the  circuit  court  of  Fayette  county 
denying  auf}  dismissing  an  application  of  the 
appellant  tor  the  writ  of  mandamus  to  re- 
quire the  Judges  of  probate  of  Fayette  and 
Lamar  conn  ties  to  exercise  the  power  vested 
In  them  by  the  act  of  March  4,  1915  (Acts 
1915,  pp.  107-192),  to  appoint  a  member  of 
the  board  of  viewers  for  "the  Fayette  and 
Lamar  drainage  district  No.  l,"  a  drainage 
district  formed  and  Incorporated  under  the 
provisions  of  that  act 

The  case  submitted  to  the  circuit  court 
was  an  agreed  case,  and  the  sole  qnestlon 
sutanltted  to  and  decided  by  the  court  was 
whether  or  not  the  act  was  violative  of  sec- 
tion 222  of  the  Constitution  of  1901.  The 
court  held  that  the  act  was  offensive  to  that 
section  of  the  Cionstltutlon,  because  it  au- 
thorized the  board  of  commissioners  of  the 
districts  to  Issue  bonds  without  the  Issuance 
of  such  bonds  being  first  authorized  by  a  ma- 
jority of  the  qualified  voters  residing  in  the 
district 

The  purpose  and  scope  of  the  law  Is  ex- 
pressed In  the  title  of  the  act,  as  follows: 

"To  provide  for  the  drainage  of  farm,  wet, 
swamp  and  overflow  lands  in  the  state  of  Ala- 
bama, to  authorize  the  organization  of  drainage 
districts,  to  confer  the  right  of  eminent  domain 
to  the  extent  necessary  to  carry  out  the  pur- 
poses of  this  act,  and  to  provide  for  raising 
the  revenue  by  bond  issue  or  otherwise,  to 
pay  the  costs  and  expenses  of  installing  and 
maintaining  drainage  systems,  so  as  to  promote 
the  public  health  and  general  welfare." 

And,  in  short,  the  act  confers  on  the  sev- 
eral m'obate  courts  of  the  state  Jurisdiction, 
on  application  being  made  by  a  majwlty  of 
the  landowners,  or  on  the  application  of  a 
landowner  owning  a  majority  of  the  acreage 
In  the  district  to  be  affected,  describing  the 
lands  to  be  embraced  in  the  district  so  as  to 
convey  "an  Intelligent  Idea  of  the  location  of 
such  lands,"  and  showing  that  they  are  sub- 
ject to  overflow  or  too  wet  for  cultivation, 
"and  that  the  public  benefit  or  utility,  or  pub- 
lic health,  convenience  or  welfare  will  be 
promoted  by  drainage,  ditching  or  leveeinf 
the  same,  or  by  changing  or  Improving  the 


«s»For  other  cases  see  tune  tople  and  KBT-NtniBBB  in  aU  Ker-Mombteea  JDicestt  and  Indexes 
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tutturai  water  courses,  or  by  installation  of 
tile  systems,"  to  organize  avd  establish  a 
drainage  district  tberefor,  to  appoint  viewers 
and  engineers  to  surrey  and  classify  tbe 
lands  as  a  basis  for  makLog  a  Just  assess- 
ment of  the.  costs  of  snch  improvements,  to 
report  snch  surveys  and  dassiflcatlons  to  the 
court,  and  the  court  lias  the  power  to  confirm 
or  reject  sudt  reports.  After  establlsliing 
such  district  the  court  is  empowered  to  ap- 
point tliree  commissioners,  who  must  be  land- 
owners within  the  district,  and  whose  term 
of  office  and  compensation  are  fixed.  The 
commissioners  are  subject  to  removal  by  the 
court,  for  cause,  on  the  motion  of  any  land- 
owner. 

Where  lands  embraced  in  the  district  are 
situated  In  more  than  one  county,  the  act 
confers  these  powers  on  the  probate  judges 
of  the  counties  afTected,  sitting  conjointly  at 
the  courthouse  of  the  county  in  which  the 
proceedings  to  establish  the  district  are  com- 
menced. 

All  persons  owning  lands  in  the  district  are 
given  their  day  in  court,  and  may  be  heard 
as  to  matters  affecting  the  practicability  of 
establishing  the  district,  and  whether  ^eir 
lands  should  be  embraced  in  the  district  or 
would  be  benefited  by  the  establishment  of 
such  district,  and  whether  or  not  the  public 
good  would  I>e  promoted:   the  act  providing: 

"Upon  the  said  hearing,  if  it  shall  appear  that 
the  purpose  of  this  act  would  he  subserved  by 
the  creation  of  a  drainage  district,  the  court 
ahall,  after  disposing  of  all  objections  as  jus- 
tice and  equity  requires,  by  its  findings,  duly 
entered  of  record,  adjudicate  all  questions  of 
jurisdiction,  declare  the  district  organized  as 
a  body  corporate,  giving  it  a  corporate  name, 
by  which  in  all  proceedings  it  shall  thereafter 
be  known,  with  all  the  powers  of  a  corpora- 
tion with  power  to  sue  and  be  sued,  to  incur 
debts,  liabilities  and  obligations,  to  exercise 
the  right  of  eminent  domain  for  the  purpose  of 
securing  adequate  outlets  and  such  other  rights 
-of  way  as  may  be  necessary  to  carry  out  the 
intentions  of  this  act,  and  the  right  of  assess- 
ment as  herein  provided;  to  issue  bonds  and  to 
-do  and  perform  all  acts  herein  expressly  au- 
thorised and  all  acts  necessary  and  proper  for 
the  carrying  out  of  the  purposes  for  which  the 
-district  was  created,  and  for  executing  the 
powers  with  which  it  is  invested." 

The  act  further  provides: 

"That  when  the  court  of  probate  has  estab- 
lished such  district  it  shall  appoint  three  own- 
ers of  real  property  within  the  district  to  act 
as  drainage  commissioners,  and  such  persons 
when  so  appointed,  and  their  successors  in  of- 
fice, shall  constitute,  and  are  hereby  declared 
to  be  a  body  politic  incorporated  by  the  name 
and  style  of  the  same  selected  as  mentioned  in 
this  act  by  the  court  of  probate." 

Funds  for  meeting  the  obligations  of  the 
district  incurred  in  the  prosecution  of  the 
worlE  and  malting  the  Improvements  contem- 
plated  by  the  act  are  derived  from  assess- 


ments made  by  the  board  of  drainage  com- 
missioners against  the  lands  benefited  accord- 
ing to  the  dasslflcation  made  by  the  board  of 
viewers  appointed  by  the  court.  TBiese  as- 
sessments are  made  liens  upon  the  lands  im- 
proved, subordinate  only  to  the  lien  for  state 
and  county '  taxes ;  and  if  the  cost  of  Im- 
provement is  In  excess  of  50  cents  per  acre 
on  all  lands  in  the  district,  the  board  of 
drainage  commissioners,  after  giving  notice 
by  publication,  reciting  that  they  propose  to 
issue  bonds  for  the  payment  of  the  total  cost 
of  the  improvement,  giving  the  amount  of  the 
bonds  to  be  Issued,  the  rate  of  Interest  they 
are  to  bear,  and  the  time  when  payable,  are 
authorized  to  issue  bonds.  And  any  land- 
owner who  does  not  desire  to  be  obligated 
may  pay  the  assessment  made  against  his 
lands,  and  have  them  released  from  such 
bond  obligation.  The  I>onds,  when  issued, 
constitute  a  lien  upon  the  lands  Improved,  on 
the  basis  of  the  assessment  made,  which  is 
subordinate  only  to  the  lien  for  state  and 
county  taxes. 

While  such  legislation  Is  new  to  this  state, 
it  is  not  uncommon  in  other  Jurisdictions. 
The  creation  of  snch  corporations,  organiza- 
tions, or  public  agencies  Is  referred  to  and 
sustainable  under  the  police  powers  of  the 
state,  and  the  fundamental  principles  under- 
lying such  legislation  will  be  found  fully 
stated  in  the  following  authorities:  Mount 
City  Land  ft  Stock  Ob.  v.  Miller,  170  Mo.  240, 
70  S.  W.  721,  60  L.  R.  A.  190,  94  Am.  St.  Rep. 
727;  Hagar  v.  Reclamation  District,  111  U. 
8.  701,  4  Sup.  Ct  663,  28  I*  Ed.  569 ;  Water 
Co.  V.  Coster,  18  N.  J.  Bq.  618,  90  Am.  Dec. 
642-644,  and  authorities  there  cited. 

From  the  last-cited  authority  we  take  the 
following  excerpt: 

"A  drainage  district  is  generally  deemed  to 
be  a  form  of  governmental  corporation  with 
very  limited  power.  Its  exact  status  is  or- 
dinarily more  or  less  an  academic  question,  and 
no  particular  effort  seems  to  have  been  made 
to  define  it  with  precision,  but  it  is  usually  said 
that  such  a  district  is  a  public  or  quasi  public 
corporation.  It  is  sometimes  called  a  munici- 
pal corporation.  Certainly  it  is  not  a  private 
eorporation,  and  generally  it  is  construed  to 
lie  a  political  subdivision  of  the  state,  acting 
as  the  agent  thweof,  to  which  certain  powers 
and  duties  of  a  public  nature  have  been  dele- 
gated, but  which  can  exercise  only  such  cor- 
porate functions  as  the  statute  has  expressly 
conferred  on  it"    9  R.  C.  L.  644,  par.  33. 

The  provisions  of  the  Oonstltntlon  suppos- 
ed to  stand  in  the  way  of  the  constitutional 
Integrity  of  the  act,  so  far  as  presented  In 
this  case,  are: 

"222.  The  Legislature,  after  the  ratiiication 
of  this  Constitution,  shall  have  the  authority 
to  pass  general  laws  authorizing  the  counties, 
cities,  towns,  villages,  districts,  or  other  politi- 
cal subdivisions  of  counties  to  issue  bonds  (a) 
but  DO  bonds  shall  be  issued  under  authority  of 
a  general  law  unless  such  issue  of  bonds  be  ftrst 
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anthorizecl  by  a  majority  vote  by  ballot  of  the 
qualified  voters  of  Buch  county,  city,  town,  Til- 
lage, district,  or  other  political  subdivision  of  a 
county,  voting  upon  such  proposition.  The  bal- 
lot  used   at   such    election    shall   contain    the 

words:    'For bond  issue,'  and  'Against 

bond  issue*  (the  character  of  the  bond 

to  be  shewn  in  the  blank  space),  and  the  voter 
shall  indicate  his  choice  by  placing  a  cross- 
mark  before  or  after  the  one  or  the  other. 
This  section  shall  not  apply  to  the  renewal,  re- 
fnnding,  or  reissue  of  bonds  lawfully  issued, 
nor  to  the  issuance  of  bonds  in  cases  where 
the  same  have  been  authorized  by  laws  enacted 
prior  to  the  ratification  of  this  Constitution, 
nor  shall  this  section  apply  to  obligations  In- 
curred or  bonds  to  be  issued  to  procure  means 
to  pay  for  street  and  sidewalk  improvements 
or  feanitary  or  storm  water  sewers,  the  cost  of 
which  is  to  be  assessed,  in  whole  or  in  part, 
against  the  property  abutting  said  improver 
ments  or  drained  by  such  sanitary  or  storm 
water  sewers." 

The  powers  and  duties  committed  to  drain- 
age districts  formed  and  organized  under 
the  statute .  In  question  are  exercised  by  a 
board  of  commissioners  consisting  of.  three 
owners  of  land  within  the  district,  who  are 
appointed  by  the  probate  court  and  subject 
to,  removal  by  that  court  on  motion  for 
cause ;  and  tlie  law  in  respect  thereto  is  ad- 
ministered almost  entirely  by  and  througb 
the  probate  court  of  the  county  or  counties  in 
whldi  the  district  Is  formed.  None  of  its 
functions,  powers,  or  authority  is  cbmmltted 
to  or  exercised  by  the  qualified  voters  resid- 
ing therein  through  the  exercise  of  the  elec- 
tive f  r^chise. 

The  prime  object  of  the  law  la  to  reclaim 
and  improve  agricultural  lands  within  the 
bounds  of  the  district,  not  suitable  or  avail- 
able for  agricultural  cultivation  without 
drainage,  and  at  the  same  time  to  remove 
causes  and  conditions  detrimental  to  the  pub- 
lic health  and  goieral  welfare  of  the  territo- 
ry embraced  In  and  surrounding  such  lands. 
The  cost  incident  to  such  improvements  Is 
imposed  niMut  or  assessed  against  the  lands 
benefited  in  <the  nature  of  an  assessment  or 
bettement  tax,  such  as  la  authorized  by 
cities  and  towns  for  the  improvement  and 
maintenance  of  streets,  sidewalks,  storm 
sewers,  and  drains.  It  may  be  assumed,  as 
a  matter  ot  judicial  knowledge,  that  lands 
within  the  purview  of  this  statute,  and  sub- 
ject to  organization  as  drainage  districts,  are 
ordinarily  uninhabited  by  qualified  voters, 
and  for  this  reason,  no  doubt,  the  Iieglsla- 
ture  provided  a  different  method  of  carrying 
Into  execution  the  governmental  powers  com- 
mitted to  such  organization. 

It  may  be  pertinent  to  observe  that  when 
section  222  was  incorporated  into  the  C!onsti- 
tution  no  such  organization  or  public  agen- 
cies as  flrainage  districts  were  authorized  by 
our  laws,  and  to  come  within  the  influence  of 
this  section  such  districts  must  fall  clearly 
wtthln  tbelettm  and  spirit  of  it*  proTisiona; 


this  for  the  reason  that  we  are  dealing  with 
the  sovereign  police  power  of  the  state,  and 
a  constitutional  limitation  placed  thereon. 

One  has  but  to  read  the  quoted  section  and 
apply  to  It  the  Oiaxim  ejnsdem  genrais,  often 
resorted  to  and  useful  In  the  Interpretatkn 
of  Constitutions  and  statutes,  to  see  that  to 
come  within  the  influence  of  the  quoted  sec- 
tion the  "district"  or  "other  political  snbdiTl- 
slon  of  the  county"  must  be  a  district  or  sub- 
division wherein  some  governmental  power 
is  committed  to  and  exercised  by  the  quali- 
fied voters  of  such  district  for  the  common 
good  of  all.  Allison  t.  Oorker,  67  N.  J.  Law, 
596,  52  Ati.  362,  60  L.  B.  A.  564;  Wilson  v. 
King's  Lake  Drainage  District,  237  Ifo.  39. 
138  S.  W.  186;  State  t.  Hackensack  Im- 
provement Com.,  46  N.  J.  Law,  113;  Ctarry 
V.  District  Township  of  Sioux  City,.  62  Iowa, 
102,  17  N.  W.  101 ;  SUte  ex  reL  ▼.  K<Anka, 
109  lA.  838,  33  South.  7S3. 

These  considerations  lead  ns  to  the  ooodu- 
sion,  and  we  so  hold,  that  a  drainage  district 
created  under  this-  act  is  not  a  political  sub- 
division of  the  state  or  county,  within  the 
meaning  of  section  222  of  the  (>>nstttatloD  of 
1901. 

The  ruling  of  the  circuit  court  was  in  oon- 
fllct  with  this  view,  and,  as  the  case  ccanes 
to  us  as  an  agreed  case,  the  Judgment  of  the 
circuit  court  will  be  reversed  and  one  here 
rendered  awarding  the  mandamus  aa  ^«yed. 

Reversed  and  rendered.  - 

ANDERSON,  C.  J.,  and  iicOLEULAJif  and 
GARDNER,  JJ..  concur. 
SATRB  and  SOMERYILIiB;  JJ.,  dlsaoit 
THOMAS,  Sh  not  sitting. 

SOMERVILLB,  J.  (dissenting).  While  I 
agree  for  the  most  part  with  what  is  said  in 
the  optnion  of  Mr.  Justice  BROWN  with  re- 
spect to  Che  creation  and  status  of  such  gov- 
ernmental agendea  as  the  drainage  district 
here  In  question,  I  am  constrained  to  the 
view  that  the  Legislature  cannot  commit  to 
such  an  agency  the  power  to  levy  asses- 
menta  upon  the  property  within  the  district 

The  levy  of  assessments  upon  land  for  im- 
provements, to  the  extent  of  the  benefits  de- 
rived, though  not  subject  to  constitutional 
restraints  upon  taxation  ad  valorem.  Is  nev- 
ertheless taxation,  and  is  referable  to  the 
taxing  power — the  soverrfgn  power  of  the 
Legislature  of  the  state.  Mayor,  etc,  v. 
Klein,  89  Ala.  461,  465,  7  South.  386,  8  Lu  & 
A.  369. 

In  Schultes  v.  Eberly,  82  Ala.  242,  2  South. 
M5,  It  was  held  that  the  taxing  power  can- 
not be  delegated  to  other  than  municipal 
corporations,  including  counties,  that  is,  pub- 
lic corporations  created  for  the  purpose  of 
administering  local  government  as  a  part  of 
the  machinery  of  the  state. 

The  corporate  body  here  concerned  is  not 
such  a  corporation,  and  I  Oilnk  that  the  pow- 
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er  to  levy  asseesments  and  issue  bonds  pay- 
able therefrom,  being  purely  a  legislative 
power,  cannot  be  delegated  to  It.  Schultes 
V.  Eberly,  82  Ala.  242,  2  South.  345. 

I  therefore  dissent  from  the  judgment  of 
tlie  majority. 

SATRE,  J.,  concurs  in  the  views  above  iex- 
pressed,  and  also  dissents. 


(2C4  Ala.  443) 

PHOENrX  ASSUtl.  CO,  Ltd.,  v.  BLUMBERQ 
SHOE  CO.    (6  DIv.  65.)      ' 

<Supreme   Oontt  of  Alabamk.    June   8,  1920. 
Bebearing  Denied  Jane  80,  19Q0.) 

Insurance  «=36I2(3)— Failure  to  sal^iiilt  to  ap< 
pralsal  no  defense  In  ease  of  Insurer's  mem- 
bership In  tariff  aaspeiatlon. 
While  Code  1907,  {  4504,  'as  amended  by 
Gen.  Acts  1011,  p.  816,  as  to  policies  by  com- 
panies belong:ing  to  a  tariff  association,  does 
not  relieve  the  insured  from  the  performance 
nr  keeping  of  conditions  required'  bf  the  policy 
to  l>e  kept  or  performed  prior  to  loss,  it  does 
relieve  him  from,  any  obligations  imposed  b; 
the  policy  after  the  occurrence  of  the  loss,  and 
substitutes  the  single  requirement  that  proof  of 
loss  be  filed  15  days  prior  to  suit;  so  thst  in 
such  a  case,  where  such  proof  of  loss  is  filed, 
failure  to  submit  to  appraisal  of  loss'  is  no 
defense. 

Ai^>efll  from  Olrcnit  Oourt,  Jeffbraon  Cona- 
ty:    Horace  C.  Wilkinson,  Judge. 

Action  by  the  Blnmberg  Shoe  Company, 
against  the  Pbcenlx  Assurance  Company, 
Limited,  on  a  flre  insurance  policy  and  for 
the  penalty.  Judgment  for  the  plaintiff,  and 
the  defendant  appeals.    Affirmed. 

See,  also,  84  South.  763. 

Suit  on  a  flre  insurance  policy,  brought 
tty  appellees  against  appellant  to  recover  tor 
the  loss  of  a  stock  of  goods.  There  was  Judg- 
ment for  the  plaintiffs.  The  original  com- 
plaint was  In  code  form,  and  was  subse- 
quently amended  by  additional  averments 
to  tbe  effect  that  at  the  time  of  the  issuance 
of  the  policy  and  8ub8eq.uent  thereto  defend- 
ant was  a  member  of  and  connected  with 
a  tariff  association,  to  wit,  the  Southeastern 
Tariff  Association,  and  had  an  agreement 
with  other  corporations  or  associations  en- 
gaged in  the  insurance  business  about  the 
particular  rate  to  be  charged  for  certain 
-classes  of  insurance;  and  that  more  than 
15  days  prior  to  the  bringing  of  this  suit 
proof  of  loss  had  "been  filed  with  the  duly 
authorized  agent  of  the  defendant,  under 
the  teims  of  the  policy.  In  addition  to  the 
actual  damages  plaintiff  claimed  25  per  cent 
on  all  said  actual  damages. 

There  were  special  pleas  Interposed,  whlcb 
are  summarized  J>y  counsel  as  follows: 


"(1)  That  there  was  a  disagreement  between 
the  plaintiff  and  the  defendant  as  to  the  amount 
of  the  loss  and  damage;  that  the  defendant  de- 
manded that  the  loss  be  ascertained  by  ap- 
praisal; that  the  plaintiffs  refused  to  hold  an 
appraisal,  and  sold  the  damaged  goods  over 
the  protest  of  the  defendant;  and'  that  -thereby 
there  was  a  breach  on  the  part  of  the  plaintiffs 
to  observe  one  of  the  conditions  contained  in 
the  policy,  wUcb,  by  the  terms  thereof,  was 
made  a  condition  precedent  to  recovery  imder 
the  policy. 

"(2)  That  by  the  plaintiffs  refusing  to  agree 
CO  have  the  ascertainment  of  the  loss  fixed  by 
appraisal,  there  was  a  breach  of  the  contract 
sued  on  by  the  plaintiffs,  which  resulted  in 
depriving  the  defendant  of  the  exercise  of  a 
property  right  which  it  reserved  in  the  con- 
tract Eiued  on,  in  that  it  could  not  exercise  the 
option  reserved  to  it  to  take  all  or  any  part 
of  the  articles  damaged,  at  the  ascertained  or 
appraised  value. 

"(3)  That  by  the  refusal  of  the  piahitiffB  to 
have  the  loss  and  damages  ascertained  and  de- 
termined in  the  manner  as  provided  for  in  the 
policy,  and  I>y  the  sale  of  the. damaged  goods, 
the  plaintiffa  breached  their  contract,  and  de- 
nied defendant  the  right  reserved  to  it  under 
the  policy  to  replace  the  property  damaged  with 
other  of  like  kind,  witliin  a  reasonable  time." 

Plaintiffs'  demurrer  to  these  pleas  was 
sustained,  and  tbeM  mllngs  constitute  itae 
only  assignment  of  error  on  this  appeal 

Coleman  &  Coleman  &  Spain  ft  Flsk,  of 
Birmingham,  for  appellant.  ,    , 

Cabanlss  ft  Cabaniss,  of  Birmingham,  for 
appellee., 

This  cause  was  submitted .  under  rule  48 
(65  South,  vli),  and  the  <vlnlon  of  the  court 
d^vered  by 

GARDNER,  J.  This  Is  the  second  appeal 
In  this  cause.  See  Blumberg  Shoe  Co.  v. 
Phoenix  Assurance  Co.,  Ltd.,  84  South.  763, 
present  term. 

The  defenses  attempted  to  he  set  up  In  the^ 
special  pleas  in  bar  of  recovery  relate  either 
to  the  question  of  appraisal  or  something  de- 
pendent thereon.  The  same  defense  in  sub- 
stance was  pleaded  in  abatement  uixm  the 
former  appeal,  as  will  be  noted  by  reference 
to  amended  plea  2,  which  appears  In  the' 
statement  of  that  case. 

On  the  former  appeal  there  was  Involved, 
as  here,  the  construction  of  sections  4604, 
4595  of  the  Code  of  1907  as  amended  by  Acts 
of  1011,  p.  316. 

That  provisions  In  a  fire  Insurance  i>olicy, 
similar  to  those  here  Involved,  requiring  ap- 
praisal of  the  loss,  have  been  held  valid  and 
binding  Is  of  course  not  questioned.  Western 
Assurance  Co.  v.  Hall  Bros.,  112  Ala.  818, 
20  South.  447;  Id.,  120  Ala.  S47,  24  South. 
936,  74  Am.  St.  Rep.  48.  But  this  court  on 
former  appeal  referred  to  the  fact  that  the 
act  under  consideration  was  passed  for  the 
protection  of  the  people  against  comblnatlona 
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and  conspiracies  between  Insurers  whereby 
rates  of  Insurance  are  raised  and  fixed  (Con- 
tinental Ins.  Co.  T.  Parkes,  142  Ala.  650,  39 
South.  204),  and  the  constitutionality  of  such 
a'  statute  has  been  upheld  as  the  legltltpate 
ezerdse  of  the  police  powers  of  the  state. 
So,  therefore,  the  only  question  is  the  prop- 
er construction  of  this  act  Speaking  to 
this  question,  the  court  on  the  former  ai^>eal 
said: 

"Oiying  to  the  first  proviso  the  simple  and 
ordinary  import  of  the  language  used,  we  can- 
not escape  the  conviction  that,  assuming  the 
existence  of  a  valid  and  operative  policy  at 
the  time  of  the  loss,  the  Legislature  intended 
to  give  to  the  assared  bis  right  of  actfon  upon 
the  single  condition  .  expressed,  viz.  that  he 
has  filed  proof  of  loss  with  the  defendant  com- 
pany 15  days  before  the  institution  of  his  suit. 
The  right  of  action  is  not  conditioned  upon  the 
plaintifTs  prior  performance  of  any  of  the  du- 
ties which,  under  the  terms  of  the  policy,  are 
required  of  him  after  the  occurrence  of  the 
loss,  in  order  to  perfect  his  right  of  action  60 
days  thereafter." 

A  very  full  and  deliberate  consideration 
was  given  to  this  act  on  the  former  appeal, 
and  application  for  rehearing  was  denied. 

The  only  pleas  Involved  when -the  cause 
was  previously  before  this  court  were  the 
pleas  in  abatement,  the  substance  of  which 
are  presented  upon  this  appeal  in  tbe  form 
of  plea's  In  bar. 

Pr^ented  either  by  plea  In  abatement  or 
In  bar,  the  only  remaining  question  of  merit 
relates  to  the  proper  construction  of  the 
amendatory  act  of  April  7,  1911.  But  It  Is 
Insisted  by  counsd  for  appellant  that  the 
former  holding,  to  the  effect  that  the  idea 
In  abatement  was  not  well  laid,  is  not  de- 
cisive of  this  appeal,  for  the  reason  that  the 
only  question  formerly  presented  was  wheth- 
er or  not  the  suit  had  been  prematurely 
bronj^t  because  of  failure  to  submit  to  ap- 
praisers, and  that  the  court  did  not  hold,  as 
It  was  not  called  upon  to  hold,  that  the  breach 
by  the  Insured  of  the  agreemait  to  submit 
to  appraisers,  contained  in  the  policy,  did 
not  bar  recovery.  In  short,  the  argument 
Is  that,  while  tinder  the  holding  of  the  court 
the  plaintiffs  had  a  right  to  bring  the  suit, 
it  was  not  meant  that  they  also  had  the  right 
to  maintain  the  suit  We  think  this  is  a 
distinction  without  any  substantial  founda- 
tion upon  which  to  rest  We  are  of  the  opin- 
ion now,  as  we  were  wh&i  the  cause  was  for- 
merly here,  that  it  was  meant  by  the  amend- 
ed statute  to  give  to  the  Insured  a  right  of 
action  upon  the  single  condition  that  he  file 
proof  of  loss  with  the  defendant  company 
15  days  before  the  Institution  of  the  suit 
and  that  by  right  of  action  this  court  meant 
the  right  also  to  maintain  the  action,  so  far 
as  concerned  any  requirements  of  the  policy 
subsequent  to  the  loss.  To  give  to  the  plain- 
tiffs a  right  of  action,  and  yet  withhold 
from  Hbem  the  right  to  maintain  the  suit  or 


the  right  to  recover,  would  be  but  to  give 
them  a  shadow  and  withhold  the  substance. 
Of  course,  it  was  not  intended  by  the  stat- 
ute that  i^alntiffs  be  given  a  right  of  ac- 
tion where  they  had  none  before,  and,  in  the 
language  of  the  former  opinion,  "the  exist- 
ence of  a  valid  And  operative  policy  at  the 
time  of  the  loss"  was  assumed. 

The  argument  of  counsel  for  appeDant, 
therefore,  that  the  construction  here  given 
this  act  would  authorize  a  recovery  notwith- 
standing a  breach  on  the  part  of  the  insured 
of  the  "iron-safe"  clause  of  the  policy,  Is 
not  well  made.  Sucfh  a  breach  being  es- 
tablished would  deprive  insured  Of  a  rlg^t 
of  recovery,  as  he  would  not  have  at  the 
time  of  the  loss  "a  valid  and  operative  poli- 
cy," and  to  such  situation  the  statute  here 
in  question  would  have  no  application.  The 
statute  was  Intended  to  relieve  the  Insured  of 
th£  obligations  Imposed  upon  them  by  the 
terms  of  the  policy  after  tbe  occurrence  of 
the  loss,  except  the  requirement  that  they 
file  proof  of  loss  16  days  before  the  insti- 
tution of  suit 

We  have  again  given  careful  oonslder- 
ation  to  the  meaning  of  this  amendatory 
act  In  the  light  of  argument  of  counsel,  so 
forcibly  presented  upon  this  appeal,  but  we 
are  satisfied  with  the  conclusions  as  stated 
upon  the  former  appeal,  and  are  fully  per- 
suaded that  the  matters  set  up  In  the  pleas 
are  InsufiSdent  either  In  abatement  or  in  bar 
of  this  suit;  and  that  tbe  court  below  prop- 
erly ruled  In  sustaining  the  demurrer  thereta 

A  review  of  the  authorities  and  a  further 
discussion  of  the  question  would  serve  no 
useful  purpose. 

We  are  of  tbe  opinion  that  tbe  holding 
of  this  court  upon  former  appeal  Is  in  fact 
decisive  of  this  cause. 

It  results  that  the  Judgment  of  the  court 
below  will  be  affirmed. 

Affirmed. 


ANDERSON,    O.    J., 
BROWN,  JJ.,  concur. 


and    SAZRB   and 


(KM  AU.  4ie> 
AMERICAN  INS.  CO.  v.  BLUMBERQ  SHOE 
CO.    (6  Dfv.   110.) 

(Supreme  Court  of  Alabama.   June  90,  1980.) 

Appeal  from  Circuit  Court,  Jefferson  County; 
Romain  Boyd,  Judge. 

Action  by  the  Blomberg  Shoe  Company 
against  the  American  Insurance  Company. 
From  judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  Court  of  Appeals  under  Acts 
1911,  p.  450,  {  e.    Affirmed. 

Coleman  &  Coleman  &  Spain  ft  IHak,  of 
Birmingham,  for  appellant. 

Cabaniss  Sc  Cabaniss,  of  Birmingham,  for  ap- 
pellee. 

McGLELIiAN,  J.  Affirmed  on  the  aathority 
of  Blumberg  Shoe  Co.  v.  Fhdenix  Aasur.  Co.,  84 
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Soath.  763,  and  PhoenJz  Aasnr.  Go.  t.  Blnmberg 
Shoe  Co.,  86  South.  815. 

ANDERSON,  C.  J.,  and  SOMEBYILLB  and 
THOMAS,  JJ.,  concur. 


(a04  Ala.  ns) 

BLEVIN8  V.  STATE.    (7  DIv.  53.) 

(Bnirreme  Court  of  Alabama.    June  80,  1920.) 

1.  Homicide  «=>I69( I)— Irrelevant  evidence  of 
finding  of  whisky  held  erroneous. 

In  a  prosecution  for  murder  of  officers  who 
had  gone  to  arrest  defendant,  evidence  tending 
to  show  that  the  officers  had  found  -whisky  in 
the  wooda  only  a  ehort  time  before  they  went 
to  the  place  where  defendant  lived  was  er- 
roneously received  and  must  'be  regarded  as 
harmful. 

2.  Criminal  law  «=>363  —  Homicide  «=9l84  — 
State  entitled  to  show  that  officer  was  pro- 
oeeding  to  arrest  defendant  when  killed,  and 
all  res  gesta  of  oooaslon. 

In  a  prosecution  for  the  murder  of  officers 
who  had  gone  to  arrest  the  defendant,  where  it 
was  a  question  for  the  Jury  whether  deceased 
or  the  officers  had  brought  on  the  shooting, 
and  whether  defendant  and  his  brother  began 
shooting  before  the  officers  bad  a  chance  to 
declare  themselves  and  their  anthority,  the 
state  was  entitled  to  show  officers'  authority 
to  justify  their  presence  on  the  defendant's 
premises  and  to  prove  the  res  gests  of  all  that 
happened  on  such  occasion,  including  physical 
cause  and  manner  and  extent  of  injuries  suf- 
fered by  any  of  the  sherilTs  party. 

3.  Criminal  law  «=»720(5}— Statement  of  pros- 
ecuting attorney  calculated  to  Injurs  defend- 
ant as  witness  error. 

Where  defendant,  prosecuted  for  mnrder  of 
an  officer,  denied  a  statement  attributed  to  him, 
the  solicitor's  reply,  "I  thought  yon  would," 
which  was  not  made  at  time  or  place  of  the 
argument  to  the  jury,  was  improper,  as  direct- 
ed against  the  witness  and  calculated  to  injure 
the  credit  of  the  witness  by  placing  it  against 
that  of  the  prosecuting  attorney. 

4.  Criminal  law  <s=3363— All  said  and  dona 
when  deoeased  was  killed  while  making  an 
arrest  held  res  ge«t«. 

In  a  prosecution  for  mnrder  of  an  officer 
who  had  gone  to  arrest  defendant  and  his 
brother,  evidence  of  all  that  was  said  and 
done  at  the  time  of  the  difficulty,  whether  by 
defendant,  liis  brother,  or  the  officers,  was 
within  the  narrowest  definition  of  res  geate, 
and,  being  contemporaneous  vrith  the  main  fact 
and  illustrative  of  its  character  and  of  defend- 
ant's connection  with  it,  was  admissible,  and  it 
was  not  necessary  to  show  as  an  independent 
fact  a  community  of  design  between  defendant 
and  his  brother;  that  question  being  for  the 
jury. 

An>eal  from  Clicnit  Court,  DeKalb  Cotm- 
ty ;  W.  W.  Haralaon,  Jndge. 


Richard  BlevliiB,  alias  Rich  Blevlns,  was 
coDTlcted  of  mnrder  In  the  second  degree, 
and  he  appeals.    Reversed  and  remanded. 

J.  Valdor  Curtis,  of  Ft.  Payne,  Ohas.  H. 
Neighbors,  of  Chattanooga,  Tenn.,  and  IsbeU 
&  Scott,  of  Ft  Payne,  for  appellant. 

J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

8AYRE,  J.  The  name  of  "John  Whlted, 
Farmer,  Beat  13,  Sulphur  Spgs.,"  appeared 
on  the  venire  ordered  for  the  trial  of  ap- 
pellant defendant.  John  W.  Whlted  of  beat 
25,  a  different  man,  was  summoned  by  the 
sheriff  and  appeared  for  service  as  a  Juror. 
John  Whlted  of  beat  13  was  not  summoned, 
nor  did  he  appear.  Defendant  moved  that 
the  cause  be  continued  until  John  Whlted 
could  be  summoned.  The  court  solved  the 
question  thus  presented  by  ordering  the  name 
of  John  Whlted  to  be  stricken  from  the  ve- 
nire. The  defendant  then  "objected  to  being 
placed  upon  trial  with  the  number  [of  jurors] 
as  It  appeared  with  the  name  of  John  Whlted 
stricken  off."  For  aught  appearing  there 
was  no  showing  as  to  why  John  Whlted  of 
Sulphur  Springs  bad  not  been  summoned. 
One  witness  testified  that  he  knew  "John 
Whlted  up  at  Sulphur  Springs,  in  beat  Na 
18,"  and  that  John  W.  Whlted  of  beat  No.  25, 
exhibited  to  the  witness,  was  not  the  man 
he  knew  In  beat  No.  IS.  The  court  commit- 
ted error.  Defendant  raised  the  question  In 
perhaps  the  only  way  open  to  him  (Zlnlnam 
v.  State,  186  Ala.  9,  65  South.  66),  and.  In 
the  absence  of  some  showing  of  reason  for 
proceeding  without  John  Whlted  of  Sulphur 
Springs,  we  can  cmly  presume  that  If  he  had 
been  summoned  he  would  have  appeared  and 
served.  Such  was  the  opinion  of  Mayfleld, 
J.,  In  Tennlson  v.  SUte,  188  Ala.  90,  66 
South.  112,  an  analogous  case.  That  opinion 
was  not  concurred  In  by  the  court,  for  the 
reason  that  defendant  In  that  case  had  not 
attempted  to  raise  the  question  "until  after 
the  selection  of  the  jury."  In  Carmack  v. 
State,  191  Ala.  1,  67  South.  989,  however, 
a  similar  question  was  raised  by  timely  ob- 
jection, and  there  the  court  held  a  similar 
ruling  to  be'  reversible  error.  And  when  the 
same  question  was  presented  to  the  Court 
of  Appeals  It,  of  course,  followed  the  ruling 
In  Carmack  v.  State,  supra.  Wright  v.  State, 
15  Ala.  App.  91,  72  South.  564,  and  Cain  v. 
State,  16  Ala.  App.  303,  77  South.  463.  It 
thus  appears  that  the  error  <rf  which  appel- 
lant complains  was  not  the  error  of  a  mere 
ministerial  or  executive  officer,  such  as,  by 
the  act  approved  August  31,  1909  (section  32, 
p.  320;  same  provision  In  act  approved  Sep- 
tember 29,  1919,  p.  1042),  shall  not  constitute 
sufficient  ground  for  quashing  the  venire  or 
continuing  the  cause,  but  was  error  on  the 
part  of  the  court,  and  must  work  a  reversal. 
The  statute  does  not  intend  that  the  sheriff 
may  without  rime  or  reason,  or  for  reasons 


4t=9For  other  cases  see  same  toplo  and  KHT-NUMBER  In  all  Key-Numbered  Disesta  and  IndezM 
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of  his  own,  rednce  the  number  of  Jurors  to 
which  a  defendant  becomes  entitled  under 
the  order  of  the  court  for  a  special  venire. 
The  proper  practice  would  have  been  to  In- 
quire whether  proper  diligence  had  been  ex- 
ercised to  summon  the  Juror  named  in  the 
venire,  and,  if  not,  then  to  postpone  the 
selection  of  the  jury  until  the  person  named 
to  serve  as  a  Juror  could  be  brought  to  court 
Troublesome,  perhaps;  but  a  man  on  trial 
for  his  life  must  have  every  right  the  law 
gives  blm,  and  his  rights  can  by  no  means 
be  committed  to  the  discretion  of  the  sberUI. 

[1]  Deceased,  who  was  a  deputy  sherifiF, 
another  deputy  who  was  killed  at  the  same 
time,  and  the  sheriff  in  his  own  proper  per- 
son, had  gone  to  the  house  where  defendant 
lived  with  his  mother,  two  sisters,  and  Harry 
Blevins;  the  last  named  being  Jointly  in- 
dicted with  appellant  The  three  officers  to 
whom  we  have  referred  went  into  the  house 
and  awaited  the  coming  of  defendant  and 
his  brother,  leaving  the  automobile  in  which 
they  had  approached  the  place  in  the  woods, 
150  to  200  yards  away,  and  In  charge  of 
one  York.  In  a  short  while  the  young  men — 
defendant  and  his  brother — came  home  and 
a  fusillade  followed  immediately  upon  their 
entry  Into  the  house.  The  two  deputies 
weie  killed  and  the  sheriff  was  wounded,  as 
w«e  the  defendant  and  his  brother.  The 
evidence  was  in  dispute  as  to  who  started 
the  shooting. 

It.  appeared  without  objection  that  the  of- 
ficers had  15  gallons  of  whisky  in  the  auto- 
mobile, and  It  appeared  also  that  they  had  a 
warrant  for  defendant.  Issued  upon  an  in- 
dictment charging  him  with  making  whisky. 
Evidence  tending  to  show  that  the  officers 
ftad  found  the  whisky  in  the  woods  and  only 
a  short  time  before  they  went  to  the  place 
where  defendant  lived,  being  duly  objected 
to,  was  erroneously  received.  If  It  be  sug- 
gested that  this  evidence  could  not  have 
harmed  defendant,'  since  he  was  not  shown 
to  have  had  any  connection  with  the  whisky 
in  the  possession  of  the  officers,  it  is  enough 
to  say  that  it  was  wholly  irrelevant  and.  in 
the  circumstances  of  the  case,  its  admission 
was  calculated  to  lead  the  Jury  to  the  con- 
clusion that  it  was  proper  for  their  consid- 
eration and  to  stir  their  resentment  against 
the  defendant  It  cannot  be  said  with  any  ap- 
proximation to  certainty  or  safety  that  these 
rulings  did  nd  harm.  Maxwell  v.  State,  88 
Ala.  150.  7  South.  824. 

[2]  There  was  no  error  In  allowing  the 
state  to  show  that  deceased  and  those  who 
went  with  him  to  the  place  of  the  homicide 
were  officers  of  the  law  and  armed  with  a 
writ  for  the  arrest  of  defendant.  True,  the 
evidence  went  to  show  that  these  officers 
made  no  announcement  of  the  capacity  in 
which  they  were  acting,  nor  exhibited  the 
writ  they  woe  attempting  to  execute,  and 
this  was  not  contradicted ;  but  the  reason  for 


this,  according  to  the  testimony  of  the  sheriff, 
was  tliat  they  were  attacked  before  tbey  had 

time  to  announce  their  authority  and  par- 
pose.  There  was  evidence  to  the  contrary, 
that  is,  to  the  effect  that  defendant  entered 
the  house  peaceably  with  his  brother  and 
was  in  the  act  of  placing  his  gun  on  a  rack 
when  deceased  precipitated  the  difficulty  by 
a  sudden  and  unexpected  attack  with  a  dead- 
ly weapon  upon  his  brother,  after  which, 
with  great  rapidity,  12  or  15  shots  were  ex- 
changed between  the  parties.  It  was  a  ques- 
tion for  the  Jury  whether  the  deceased  and 
the  officers  with  him  or  the  defendant  and 
his  brother  were  at  fault  in  bringing  on  the 
difficulty,  and  if,  according  to  the  contention 
of  the  state,  defendant  and  his  brother  be- 
gan to  shoot  before  the  officers  had  an  op- 
portunity to  declare  themselves  and  tbdr 
authority,  the  latter  were  none  the  leas  en- 
titled to  show  the  authority  under  which 
they  sou^t  to  Justify  themselves  and  put 
defendant  in  the  wrong,  and  to  prove  the 
res  gestie  of  everything  that  happened  on 
that  occasion,  including  the  physical  cause, 
nfanner,  and  extoit  of  the  Injuries  suffered 
by  any  of  the  sheriff's  party.  The  questions 
of  fact  involved,  as  we  have  already  indicat- 
ed, were  for  the  Jury ;  the  applicable  law  la 
stated  in  Brown  v.  8tate»  100  Ala.  70,  20 
South.  108. 

[31  Defendant,  testifying  as  a  witness  In 
his  own  behalf,  on  cross-examination  denied 
that  he  had  said  in  the  presence  of  the  solic- 
itor who  was  conducting  the  examination. 
"They  come  out  there  and  arrested  my  lit- 
tle brother  the  day  before,  but  they  will 
not  do  it  again ;"  the  witness  saying  in  de- 
nial, "I  will  swear  that  I  did  not  say  that;" 
whereupon  the  solicitor  said,  *^  thought  you 
would."  This  remark,  not  made  in  the  time 
or  place  of  argument  to  the  Jury,  but  direct- 
ed against  the  witness  and  implying  the 
falsity  of  his  testimony,  was  imprcper,  of 
course,  and  was  calcnlated  to  injure  the 
credit  of  the  witness  by  placing  it  over 
against  the  credit  of  the  prosecuting  at- 
torney. We  have  no  hesitation  in  saying 
that  It  would  have  been  properly  excluded 
from  the  Jury  on  defendant's  motion.  Far- 
ther, for  the  present  as  to  the  gravity  of 
the  court's  adverse  ruling  we  need  not  go. 
Headley  v.  Harris,  196  Ala.  620,  71  Sooth. 
695. 

[4]  Many  exceptions  were  reserved  In  the 
progress  of  the  trial,  but  most  of  them  were 
not  of  a  character  demanding  specific  treat- 
ment, thou^  aU  of  them  have  had  due  con- 
sideration. We  think  we  need  add  only  that 
evidence  of  all  that  was  said  and  done  at 
the  time  of  the  difficulty,  whether  by  defend- 
ant, his  brother,  or  the  officers,  was  within 
the  narrowest  definition  of  res  gestae.  "Bte 
acta  and  declarations  shown  In  evldenfle  w«e 
contemporaneous  with  the  malnr  tact,  mua- 
trative  of  its  character  and  of  defendant* s 
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eoBoecdon  with  It,  nor  was  It  necessary  to 
Bbow,  as  an  Independent  fa<!t,  a  eommnnlty 
of  desl^  t>etween  defendant  and  his  brother. 
That  was  a  question  for  the  Jury.  Bloont 
T.  State,  49  Ala.  881. 

It  Is  the  opinion  of  the  court  that  the 
Judgfment  of  conviction  in  this  cause  was  In- 
fected with  error,  and  should  be  reversed. 

^versed  and  remanded. 

All  the  Justices  agree  to  the  reversal  on 
the  question  of  evidence.  Judge  BROWN 
concurs  in  the  opinion.  Other  Justices  do 
not  concur  in  what  is  said  on  the  aabject 
of  the  organization  of  the  jury. 


(17  Ala.  App.  (6Q 

BLEVINS  V.  STATE.     (7  Div.  655.) 

(Court  of  Appeals  of  Alabama.    June  80, 
1920.) 

Appeal  from  Clrcalt  Court,  De  Kalb  County; 
W.  W.  Haralson,  Judge. 

Harry  Blevins  was  convicted  of  murder  in 
.the  first  degree,  and  be  appeals.  Beversed  and 
remanded. 

Isbell,  Scott  ft  Downer,  of  Ft.  Payne,  for  ap- 
pellant. 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst  Atty.  Oen.,  for  the  State. 

BRICKJSN,  P.  J.  This  defendant  and  bis 
brother  Richard,  alias  Rich  Blevins,  were 
jointly  Indicted  fo^  morder  lb  the  first  degree. 
A  severance  was  granted  and  the  trial  of  this 
defendant  resulted  in  a  conviction  for  murder 
in  the  second  degree,  the  term  of  imprison- 
ment being  fixed  by  the  jury  at  16  years  in 
the  penitentiary,  and  judgment  was  rendered 
accordingly. 

The  rulings  of  the  court  on  the  venire  and 
organization  of  the  jury  in  this  case  were  iden- 
tical with  the  rulings  in  the  case  of  the  co- 
defendant,  Richard,  alias  Rich  Blevins  v.  State 
(Sop.)  S6  South.  817,  and  notwithstanding  the 
strong,  cogent,  and  convincing  opinion  rendered 
by  Justice  Sayre  and  concurred  In  hy  Justice 
Brown,  the  Supreme  Court  has  decided  that 
no  error  appears  in  the  rulings  of  the  court 
on  the  organization  of  the  jury.  It  follows, 
therefore,  that  this,  court  must  also  so  declare 
fai  the  instant  case. 

While  the  trial  of  this  defendant  was  had 
separate  and  apart  from  that  of  his  brother 
BUchard,  alias  Rich  Blevins,  in  the  Supreme 
Court,  present  term,  a  careful  comparison  of 
this  record  with  the  record  in  that  case  shows 
that  tiie  trials  in  both  caaes  were  practically 
Identical;  the  evidence  being  the  same  and  the 
rulings  of  the  court  alike  in  .each  case.  This 
being  true,  we  pretermit  here  a  discussion  of 
the  many  insistencies  of  error  presented,  and 
under  the  authority  of  the  Richard  Blevins 
Case,  supra,  the  judgment  of  conviction  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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LUNDY  V.  STATE.    (4  DW.  640.) 

(Court  of  Appeals  of  Alabama.    May  12,  1920. 
Rehearing  Denied  June  1,  1920.) 

i.  Crlmlaal  law  «=>475— Expert's  testimony, 
identifying  shoes  of  deceased,  admissible. 
In  a  murder  trial,  it  appearing  that  a  doc- 
tor, who  had  qualified  as  an  expert,  had  exam- 
ined the  deceased's  body,  clothing,  shoes,  etc., 
it  was  not  error  to  permit  the  doctor  to  testify 
that  the  shoes  exhibited  to  him  by  the  solici- 
tor at  the  trial  "looked  like  the  shoes"  which 
were  on  the  ffeet  of  deceased  at  the  time  of 
Us  examination  of  the  body,  and  that  in  his 
judgment  they  were  the  same  shoes;  the  evi- 
dence being  material  to  assist  in  the  identifica- 
tion of  deceased. 

2.  Criminal  law  «s>476— Expert's  opinion  ad« 
nisslble  that  gnnshnt  wonnd  killed  dsoeased. 

In  a  murder  trial,  a  doctor,  having  qoatified 
as  an  expert,  and  having  described  in  detail  the 
wounds  found  upon  deceased,  was  properly  al- 
lowed to  testify  that  in  his  judgment  a  gunshot 
wound  caused  deceased's  death. 

3.  Homlelde  «S9I74(6)— EvMenoe  as  to  shot* 
gnn  found  In  aoonsad's  home  admissible. 

In  a  murder  trial,  testimony  of  a  witness 
that  he  arrested  accused  at  his  home  the  day 
after  deceased's  twdy  was  found,,  that  he  then 
found  in  accused's  home  a  shotgun,  which  was 
loaded,  that  the  shell  therein  contained  buck- 
shot wliich  were  exactly  like  the  buckshot  found 
on  the  body  of  deceased,  and  that  the  gun  had 
recently  been  fired,  was  admissible. 

4.  Crlmlaal  law  «3>695(2)— Evidenoe  not  |ui> 
tently  Illegal  or  Irrelevant  not  to  bo  exeludsd 
on  general  objections. 

Where  objections  interposed  to  questions 
were  general,  and  specified  no  objections,  upon 
which  they  were  based,  and  the  testimony  thus 
sought  to  be  elicited  was  not  patently  illegal  or 
irrelevant,  the  court  was  authorized  to  over- 
rule the  objections. 

Appeal  from  (Mrcnlt  Coatt,  Covington 
County ;  A.  B.  Foster,  Judge. 

Charlie  I/undy  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 
Certiorari  denied.  85  South.  821. 

B.  O.  Baldwin,  of  Andalusia,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Aast  Atty.  Gen.,  for  the  State. 

BRKJKKN,  P.  J.  The  appellant  together 
with  his  father  and  his  four  brothers,  was 
jointly  Indicted  and  jointly  tried  for  the  of- 
fense of  murder  in  the  first  degree.  There  was 
a  verdict  of  not  guilty  in  favor  of  all  the  de- 
fendants, except  appefDairt,  Charlie  Lundy. 
He  was  convicted  by  the  jtiry  of  murder  In 
the  second  degree,  and  his  punishment  was 
fixed  at  10  years'  Imprisonment  in  the  peni- 
tentiary. 

On  this  ai^eal  it  appears  that  the  only 
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qnestions  Insisted  upon  as  error  are  the  ml- 
ings  of  the  court  upon  the  evidence.  Two  spe- 
cial written  charges  were  also  refused  by  the 
court,  but  as  these  charges  related  solely 
to  Pete  Lundy  and  Joe  I>undy,  both  of  whom 
were  acquitted  by  the  rerdlct  of  the  Jury,  the 
court's  ruling  In  this  connection  need  not  be 
considered.  The  same  is  true  with  reference 
to  several  rulings  of  the  court  upon  evidence 
which  related  solely  to  others  of  the  defend- 
ants who  were  acquitted  by  the  verdict  of 
the  Jury,  and  while  there  was  no  effort  upon 
the  part  of  any  of  the  defendants  to  confine 
the  evidence  to  such  of  them  only  to  whom 
it  had  reference,  where  it  clearly  appears 
that  the  rulings  complained  of  related  in  no 
way  or  manner  to  appellant,  or  did  not  or 
could  not  affect  his  substantial  rights,  It  is 
not  deemed  necessary  to  consider  these  ques- 
tions upon  this  appeal. 

It  appears  from  the  evidence  that  the  de- 
ceased, one  John  Mitchell,  a  brother-in-law 
of  defendant,  was  last  seen  alive  on  Sunday 
night,  August  3,  1919,  and  at  that  time  he 
was  seen  leaving  Florala  In  company  only 
with  the  defendant,  Charlie  Lundy,  and  de- 
ceased stated  that  he  was  going  to  the  home 
of  defendant  to  spend  the  night.  The  mur- 
dered body  of  deceased'  was  not  found  until 
the  afternoon  of  the  following  Friday,  and 
It  was  then  discovered  by  some  passers-by, 
who  were  attracted  to  the  body  by  buzzards. 
The  body  was  badly  decomposed  when  found, 
and  was  also  mutilated  by  the  feasting  of  the 
buzzards  thereon.  It  was  the  theory  of  the 
state  that  Mitchell  had  met  his  death  on 
Sunday  night,  and  that  it  was  caused  by  his 
having  been  shot  with  a  gun  loaded  with 
buckshot  The  evidence  is  without  conflict 
that  the  deceased  and  his  wife,  the  sister  of 
defendant,  had  separated  and  were  not  liv- 
ing together  at  the  time  of  the  homldde. 

[1,2]  Dr.  Ferrin  Young,  who 'had  qnallfled 
as  an  expert,  went,  with  several  others,  to 
the  body  of  deceased,  and  made  an  examina- 
ti<ni  of  the  body,  clothing,  hat,  shoes,  etc. 
The  first  ruling  of  the  court  complained  of 
was  in  permitting  this  witness  to  testify  that 
the  shoes  exhibited  to  him  by  the  solicitor  at 
the  time  of  the  trial  "loolced  like  the  shoes" 
which  were  on  the  feet  of  deceased  at  the 
time  this  witness  went  to  the  body,  and  that 
in  his  judgment  they  were  the  same  shoes. 
That  tills  evidence  was  material  for  the  pur- 
pose of  assisting  in  the  identification  of 
deceased  admits  of  no  discussion,  and  the 
court  committed  no  error  in  this  ruling.  Nor 
was  there  error  in  allowing  this  witness  to 
testify  that  in  his  Judgment  the  gunshot 
wound  caused  the. death  of  deceased.  This 
witness  had  previously  qualified  as  an  expert 


and   had   described   in   detail   the   wounds 
found  up<Mi  deceased.    He  had  stated: 

"We  found  a  hole  through  the  top  aliirt  and 
undershirt,  the  eighth  rib  was  shot  in  two,  and 
it  wag  shot  in  two  where  it  joined  the  breast 
bone  on  the  right  side,  and  one  shot  went 
across  the  left  edge  of  the  breast  bone,  about 
on  a  level  of  the  eighth  rib,  and  one  shot  waa 
up  the  breast  l>one  abont  an  inch  or  three  qnar- 
ters  above  the  main  lead— the  main  hole.  We 
also  fonnd  six  buckshot  in  the  sliirt;  they 
were  flattened  evidently  against  the  bone.  The 
ribs  were  all  intact,  except  the  eighth  rib,  and 
it  was  shot  in  two  at  the  Jonction  of  tlie  breast 
bone.  The  place  waa  abont  1^  inches  over 
that  place  other  shot  was  burned.  Ton  could 
tell  it  had  been  shot  and  burned  from  powder, 
and  in  his  judgment  the  body  had  been  lying 
in  tliat  condition  for  four,  five,  or  six  days," 
ete 

Under  the  well-recognlzed  rules  of  evldmce 
this  witness  was  proijerly  allowed  to  state 
his  opinion  on  this  material  question  as  to 
the  cause  of  the  death  of  MittdielL  Null  v. 
State,  16  Ala.  App.  542,  79  South.  678;  Car- 
den  V.  State,  82  South.  423. 

[3, 4]  Witness  N.  B.  Smith  testified  that  ha 
arrested  defendant  at  his  home  on  Saturday, 
the  day  after  the  body  of  Mitchell  was 
found;  that  at  the  time  of  the  arrest  he 
found  in  the  home  of  the  defaidant  a  breech- 
loading  single-barrel  shotgun,  and  that  the 
gun  was  then  loaded ;  that  he  took  therefrom 
the  shell,  and  that  the  shell  contained  buck- 
shot which  wwe  exactly  like  the  buckshot 
found  in  the  shirt  of  deceased ;  that  the  gun 
had  recently  been  fired.  The  objections  in- 
terposed to  the  questions  pn^onnded  to  tliis 
witness  were  general,  and  specified  no 
grounds  upon  which  they  were  based.  The 
testimony  thus  sought  to  be  elicited  not  being 
patently  illegal  or  irrdevant  for  that  reason, 
the  court  was  authorized  to  overrule  the  ob- 
jections. Furthermore  no  motion  was  made 
to  exclude  the  answers  of  the  witness  whidi 
were  responsive  to  the  questions.  But,  aside 
from  this,  the  testimony  was  clearly  admis- 
sible, and  the  court's  ruling  Is  wholly  free 
from  error. 

The  error.  If  any,  in  admitting  the  Intro- 
duction of  the  photograph  of  deceased  would 
not  be  sufficient  to  effect  a  reversal,  for  by 
no  sort  of  reasoning  does  it  appear  that  this 
ruling  of  the  court  injuriously  affected  the 
substantial  rights  of  the  defendant 

Other  rulings  of  the  court  to  which  excep- 
tions were  reserved  have  been  carefully  ex- 
amined. They  are  in  our  opinion  free  from 
error,  and  as  the-  record  is  also  free  from 
error.  It  follows  that  the  Judgment  oC  Ota 
circuit  court  must  be  affirmed. 

Affirmed. 
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Ex  parta  LUNDY. 

LUNDY  V.  STATE. 

(4  Div.  892.) 

(Sapreme  Court  of  Alabama.    June  80,  1920.) 

Criminal  law  «s>438— Photograph  af  daoeas«d 
admlMible. 
In  a  mnrder  trial,  photograph  of  deceased 
htid  properly  received  in  evidence. 

Certiorari  to  Court  of  Appeals. 

Charlie  Lnndy  was  convicted  of  mnrder, 
his  conviction  atBrmed  by  the  Court  of  Ap- 
peals (86  South.  819),  and  he  petitions  for 
certiorari.    Writ  denied. 

E.  O.  Baldwin,  of  Andalusia,  for  petitioner. 

J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

HcCI/ELLAN,  3.  The  questions  argued  In 
the  brief  in  support  of  the  application  for 
certiorari  were  correctly  decided  by  the  Court 
of  Appeals.  85  South.  819.  The  reference  in 
the  opinion  of  the  Court  of  Appeals  to  the 
photograph  of  the  deceased  might  be  inter- 
preted as  casting  doubt  upon  the  correctness 
of  the  action  of  the  trial  court  in'admlttiug 
that  photograph  in  evidence.  The  photo  was 
properly  received  in  evidence.  Sanders  v. 
SUte,  202  Ala.  87,  79  South.  878.  876. 

Writ  denied. 

Aia>ERSON,  C.  J.,  and  SOMBBYILLB  and 
THOMAS,  JJ.,  concur. 


(17  Ala.  App.  W) 

KINQ  V.  CENTRAL  HARDWARE  CO. 
(4  DIv.  579.) 

(Court  of  Appeals  of  Alabama.   Nov.  20,  1919. 

On  Application   for   Rehearing, 

Feb.  10, 1920.) ' 

1.  Appeal  and  error  «=»833(3)  —  Application 
for  rehearing  must  bo  flleii  15  dnys  after 
Judgment. 

Where  judgment  of  affirmance  was  render- 
ed November  25,  1919,  an  application  for  a 
rehearing  filed  on  December  11,  1919,  which 
was  more  than  15  days  after  rendition  of  the 
judgment,  was  filed  too  late  for  consideration, 
under  Supreme  Court  Rule  38  (83  South,  vi). 

On   Application   for  Rehearing. 

2.  Appeal  and  error  «=»833(3)  —  Application 
for  rehearing  llled  after  oflloo  hoars  aa  last 
day  on  time. 

An  application  for  rehearing  received  by 
the  derk  of  court  on  the  fifteenth  day  after 
judgment  of  affirmance  was  filed  in  time,  al- 
though received  after  office  hours. 

Appeal    from    Circuit    Court,    Covington 
Oounty;   A.  B.  Foster,  Judge. 


KINO  T.  GENTBAli  HAJKDWABB  00.  821 

<tS  So.) 

Action  by  the  Central  Hardware  Company, 
begun  by  levy  upon  certain  property  as  the 
property  of  A.  G.  Anderson,  with  claim  to 
same  by  Henry  King.  Jud^ent  for  plain- 
tiff  In  execution,  and  the  claimant  appeals. 
First  affirmed,  but  later  reversed  and  re- 
manded in  accordance  with  a  mandate  of  the 
Supreme  Court  on  certiorari.    85  South.  822. 


A.  Whaley  and  Baldwin  &  Murphy,  all  of 
Andalusia,  for  appellant. 
A.  R.  Powell,  of  Andalusia,  for  appellee. 

BRICKBN,  P.  J.  This  suit  was  a  trial  of 
the  rights  of  property.  The  Central  Hard- 
ware  Company,  appellee  here,  Instituted  an 
atta(ihment  suit  against  one  A.  Q.  Andei-son, 
to  enforce  its  claim  for  advances  furnished 
by  It  as  landlord  of  said  Anderson. 

The  appellant,  Henry  King,  relied  upon  a 
mortgage  executed  by  said  Anderson  to  him. 

The  court  gave  the  affirmative  charge  for 
appellee,  who  was  plalntlfl  in  the  court  bdow. 

This  case  was  before  the  Supreme  Court 
once  beforei  on-  appeal.  200  Ala.  209,  75 
South.  967. 

There  was  no  error  In  admitting  in  evl- 
drace  the  Judgment  rendered  In  favor  of  ap- 
pellee against  said  Anderson  In  the  original 
attachment  suit.    The  record  recites  that — 

"The  plaintiff  offered  to  introduce  the  judg- 
ment; the  claimant  objected  to  the  introduc- 
tion of  the  judgment.  The  court  overruled  the 
objection,  to  which  action  of  the  court  the 
claimant  duly  and  legally  reserved  an  excep- 
tion." 

It  wUl  be  noted  that  the  claimant  assigned 
no  grounds  of  objection,  dearly  the  judg- 
ment was  admissible  as  going  to  show  that 
the  plaintiff  made  the  advances  as  landlord, 
and  the  court  so  treated  it  In  brief,  the  at- 
torneys for  appellant  aay: 

"The  court  was  in  error  in  allowing  appel- 
lee to  introduce  the  judgment  against  Ander- 
son, because  no  judgment  can  be  rendered 
against  the  defendant  in  attachment,  when  a 
claim  has  been  interitosed  to  try  the  rights  of 
property,  until  this  question  is  settled." 

If  this  ground  of  objection  existed.  It  waa 
not  pointed  out  to  the  court.  EYom  aught 
that  appears  from  the  record  this  claim  suit 
had  been  tried  before,  and  after  its  trial  the 
original  suit  liad  been  tried.  In  fitct,  this 
court  judicially  knows  that  this  claim  suit 
had  been  tried  before,  had  been  appealed  to 
this  court,  transferred  to  the  Supreme  Court, 
and  reversed  by  that  court  in  200  Ala.  200, 
75  South.  967.  From  aught  that  appears, 
after  this  claim  suit  was  tried  before,  the 
original  case  wae  tried. 

There  was  no  error  in  refusing  to  allow 
the  witness  Anderson  to  state  that  he  had 
delivered  half  the  crops  to  Faucett,  and  that 
he  had  received  no  advances  from  Faucett 


ttssFor  otlier  eaaas  see  tune  topic  and  KET-Nt7MBER  In  sU  Kay-Numbered  Dlcesta  and  Indexes 


Digitized  by 


Google 


86  SdDTHBBN  BBPOBOnBlB 


(Ala. 


during  the  year  1914.    The  Judgment  in  the   time,  and  it  follows  that  motion  to  set  aside 


original  suit  was  conclasire  of  both  of  these 
matters. 

There  was  no  error  In  giving  the  afflrma- 
tire  charge  requested  in  writing  by  the  plain- 
tiff, appellee.  The  only  question  at  issue  was 
aa  to  which  lien,  tliat  of  the  plaintiff  or  that 
of  the  claimant,  was  superior,  and  the  evi- 
dence shows  that  the  plalntlfTs  lien  was  the 
superior  lien.  In  this  connection,  we  quote 
from  the  opinion  of  Justice  Sayre  upon  the 
former  appeal  of  this  case  (200  Ala.  210,  75 
South.  968),  as  foUows: 

"In  the  Instant  case  the  evidence  showed 
without  dispute  the  priority  of  plaintiff's  Ilen 
(C!ode,  i  4734),  and  the  court  properly  so 
concluded  when  giving  the  general  affirmative 
charge  on  request.  Nothing  to  the  contrary 
was  to  be  found  In  the  fact  that  an  agent  had 
entered  into  contract  of  lease  with  the  de- 
fendant without  disclosing  the'  identity  of  his 
principal.  The  principal  was  entitled  to  all 
the  benefits  of  the  contract." 

There  being  no  error  in  the  record,  the 
Judgment  of  the  circuit  court' Is  aflSrmed. 
Affirmed. 

PER  CURIAM.  [1]  The  Judgment  of  af- 
firmance in  this  case  was  rendered  on  Novem- 
ber 2S,  1919.  The  application  for  rehearing 
was  filed  on  December  11,  1919,  which  is 
more  than  16  days  after  the  rendition  of  the 
Judgment.  Tinder  Supreme  Court  Rule  38  (83 
South,  vi),  this  court  Is  without  authority  to 
consider  the  application  for  rehearing,  and 
the  application  is  therefore  dismissed. 

AjtpUcation  dismissed. 

On  Application  for  Rdiearing. 

PBR  OUBIAM.  On  December  16,  1919, 
this  court  entered  an  order  dismissing  the 
application  for  rehearing  because  the  indorse- 
ments on  the  record  showed  that  the  applica- 
tion was  not  filed  in  this  court  within  the  re- 
quired time  of  16  days. 

[21  On  December  24,  1919,  motion  was 
made  to  vacate  said  order  of  dismissal,  said 
motion  being  accompanied  with  proof  that 
the  application  for  rehearing  was  as  a  mat- 
ter of  fact  filed  with  the  clerk  of  this  court 
within  the  required  time.  This  motion  was 
set  down  for  hearing  on  January  22,  1920, 
and  on  that  date  submission  of  the  motion 
was  had.  Upon  consideration  of  this  motion, 
It  appears  without  dispute  that  the  applica- 
tion for  rehearing  was  received  by  the  clerk 
of  tills  court  on  December  10,  1919,  though 
after  office  hours.  It  appears,  therefore,  that 
the  Implication  was  made  within  the  required 


the  order  rendered  on  December  16,  1919^ 
should  be  granted  and  the  application  for  re> 
hearing  heard  upon  its  merits. 

Upon  consideration  of  the  application  for 
rehearing,  it  is  the  opinion  of  the  court  that 
same  should  be  overruled,  which  Is  accord- 
ingly done. 

Application  overruled. 

Reversed  and  ronanded,  June  29,  1920,  is 
accordance  with  the  mandate  of  the  Supreme 
Gomrt,  roidered  In  the  case  of  King  v.  Coi- 
tral  Hardware  Co..  88  South.  822. 


(M  AU.M 
KINO  V.  CENTRAL  HARDWARE  CO. 
(4  DIv.  876.) 

(Supreme  Court  of  Alabama.    Jme  3,  1920.) 

Attaobmest  «s»308(3>  —  ReeonI  af  J«4«a«st 
for  plaintiff  agaisst  defeadast  act  adMissiMt 
In  daiin  suit 
Where  attachment  was  levied  on  personaltj 
claimed  by  a  third  person,  the  trial  court  erred 
in  admitting  on  trial  of  the  claim  suit  tbe  rec- 
ord  of    the   judgment   recovered   by    plaintiff 
against  defendant 

Certiorari  to  Court  of  Appeals. 

Action  by  the  Central  Hardware  Company 
against  A.  O.  Anderson  jCor  rent  and  advan^ 
es,  in  which  attachment  was  levied  upoo 
certain  real  property  whicn  was  claimed  by 
Henry  King.  On  second  trial  of  the  dalm 
suit,  there  was  Judgment  for  plaintiff  (85 
SonUi.  821),  and  claimant  brings  certiorari. 
Reversed  and  remanded. 

See.  also,  200  Ala.  209,  75  South.  967. 

A.  Whaley  and  Baldwin  &  Murphy,  ail  of 
Andalusia,  for  appellant. 

A.  R.  Powell,  of  Andalusia,  and  O.  W. 
Reeves,  of  Florala,  for  appellee. 

PER  01)BIAM.  This  court  Is  of  the  opin- 
ion that  the  trial  court  committed  error  in 
admitting  the  record  of  the  Judgment  re- 
covered by  plaintiff  against  defendant  Tal- 
iaferro V.  Lane,  23  Ala.  368 ;  Abraham  v.  Nl- 
crosi,  87  Ala.  173,  6  South.  293.  This  ques- 
tion was  not  raised  or  adjudicated  in  Oils 
case  on  the  former  appeal.  200  Ala.  20S,  75 
South.  907. 

Reversed  and  remanded  to  the  Court  of 
Appeals  for  further  proceedings  in  cmtfora- 
Ity  herewith. 

All  the  Justices  concur. 
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<17  Ala.  App.  X^ 
ROANOKE   QUANO    CO.   v. 
(7  DIv.  592.) 


ROBERTSON, 


(Conrt  of  Appeals  of  Alabama. 
1919.) 


Dec  16, 


1.  Appeal  and  «rrer  «=>9l6(2)->Prap«r  piM 
pnesuniMl  to  hava  boM  Wad. 

Though  no  plea  appeared  in  the  record,  it 
will  be  presumed  on  appeal  that  a  proper  plea 
was  filed  to  let  in  the  eyidenee  which  the  pri- 
mary court  admitted. 

2.  Appaal  aad  error  «a»706(2)— Overrallng  ef 
laetlea  for  aow  trial  oaaeot  be  reviewed, 
where  reoerd  did  net  eontain  It, 

An  assixmnent  of  error  complaining  of  the 
overroling  of  a  motion  for  new  trial  cannot 
be  considered,  where  the  record  did  not  con- 
tain  the  motion. 

3.  Appeal  and  error  «s»IOIt(l)— Jodameat  ea 
eoaMeUag  evidenee  aot  opaa  to  attaek. 

Where  the  complaint  was  not  questioned  by 
demurrer,  and  it  conld  not  be  said  that  the 
evidence,  which  was  conflicting,  did  not  tend 
to  support  its  allegation,  the  judgment  will  not 
be  disturbed  on  appeaL 

Appeal  from  Circuit  Court,  Bandolpb  Coun- 
ty;    S.  L.  Brewer,  Judge. 

Action  by  W.  O.  Robertson  asatsst  tbe 
Roanoke  Guano  Company  in  assnmpglt 
Judgment  for  plalntlfl,  and  defendant  ap- 
peals.    Affirmed. 


Tbe  first  count  Is  for  werk  and  labor  done. 
The  second  count  states  the  contentlonB  of 
the  parties,  and  la  as  follows: 

(2)  The  plaintiff  daima  of  the  defendant  the 
farther  sum  of  113.40,  for  that  on  the  2d  day 
of  December,  191S,  defendant  filed  a  suit  in 
the  circuit  court  of  Randolph  county  in  the 
name  of  T.  M.  McMnrra;;  that  the  defendants 
owned  and  bad  the  legal  title  to  the  note  sued 
on  In  said  cause;  that  said  suit  was  in  detinue 
against  one  B.  Trammell;  that  defendant  re- 
coTered  possession  of  the  property  sued  for 
in  aaid  snit;  that  execution  has  been  issued 
against  the  defendant  in  said  suit  for  the  cost 
in  said  suit,  and  returned  "No  property  found"; 
that  execution  has  been  also  issued  against  T. 
M.  McMurray  for  the  cost  in  said  suit,  and 
returned  "No  property  found";  that  the  cost 
in  said  detinue  suit  due  said  plaintiff  is  in  the 
amount  above  stated;  that  the  cost  as  above 
stated  has  never  been  paid;  and  that  the  de- 
fendant was  the  benefidary  in  said  suit,  and 
is  due  to  pay  the  cost  in  said  suit;  hence  this 
suit. 

Hooton  &  Vann,  of  Roanoke,  for  appellant 
H.  T.  Burns  and  J.  W.  Overton,  both  of 
Wedowee,  for  appellee. 

HERRITT,  J.  [11  This  was  a  suit  to 
recover  an  amount  dalmed  by  tbe  appellee  as 
due  him  growing  out  of  a  certain  detinue 
suit,  wherein  .  one  McMurray  was  plalutUf 


COOK  T.  STATB  S23 

(S(  So.) 

and  <«e  Kammdl  was  the  defendant;  the 
appellee's  insistence  being  that  the  appe- 
lant under  the  facts  in  that  case  was  the 
benefidary  and  real  plaintUf  In  the  case; 
that  McMurray  was  merely  the  nominal 
plafaitUf,  acting  for  and  on  account  of  tbe  ap- 
pellant here.  The  testimony  tended  to  show 
that  the  appellant  was  the  owner  of  the  mort- 
gage which  was  the  foundation  ot  the  McMur- 
ray-Tnunmell  suit;  that  It  received  the 
property  recovered  by  said  suit.  The  Instant 
case  was  tried  by  the  Judge  without  a  jury. 
and,  while  no  plea  appears  In  the  record,  the 
appellate  court  will  presume  the  proper  plea 
was  filed  to  let  In  the  evidence  which  the 
primary  conrt  admitted.  4  Mayfleld  Digest, 
4(n. 

[11  There  are  two  assignments  of  error; 
the  first  being  that  the  conrt  erred  in  render- 
ing Judgmmt  for  the  appellee,  and,  second, 
that  the  conrt  erred  In  improperly  refusing 
to  grant  the  defendant's  motliMi  for  a  new 
trial.  The  defendant's  motion  for  a  new 
trial  nowhere  appears  In  the  record,  and 
there  is  nothing  In  the  record  upon  which  a 
consideration  of  tbe  second  assignment  can 
be  had. 

[S]  The  second  count  of  the  complaint  may 
have  been  subject  to  demurrer;  but  none 
were  interposed,  no  plea  was  filed  thereto, 
and  we  are  not  prepared  to  say  but  that  the 
evidence  tended  to  prove  the  allegations  there- 
of. Anyway,  there  wore  conflicting  tenden- 
dea  of  the  evidence,  and  the  trial  judge  had 
all  the  witnesses  before  blm,  and  we  cannot 
say  that  tbe  record  shows  any  reversible 
error. 

Affirmed. 


m  Ala.  App.  Mh 
COOK  et  CL  V.  STATE.    (8  DIv.  696.) 

(Court  of  Appeals  of  Alabama.   Feb.  8, 1920.) 

Adultery  4=9)4— ForaloatloR  «=>9— Proof  aeo* 
essary  to  convict  stated. 
To  sustain  a  conviction  for  the  offense  of 
adultery  or  fornication,  there  must  be  proven  by 
the  state,  beyond  a  reasonable  doubt,  dther 
by  direct  evidence  or  by  facts  and  drcum- 
stances  that  will  warrant  tbe  Jury  in  reaching 
the  condusion  that  there  has  been  one  act  of 
illidt  intercourse,  with  an  agreement  between 
the  defendants,  either  expressed  or  implied, 
to  continue  the  relation  whenever  opportunity 
offered  and  they  so  desire. 

,^peal  from  Circuit  Court,  Morgan  Coun- 
ty;  F.  Loyd  Tate,  Judge. 

I/lb  Cook  and  Maggie  Holt  were  convicted 
of  living  together  In  a  state  of  adulterous 
fornication,  and  they  appealed.  Reversed 
and  remanded. 

Wert  &  Hutaon,  of  Decatur,  for  appellants. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 


9For  other 


set  (ama  topic  and  KBY-NXJUBBR  In  all  Ksy-Nombsrsd  Olsssts  aad  IndMss 


Digitized  by 


Google 


824 


85  S0T7THERN  BEPORTEB 


(AUl 


SAMFORD,  7.  To  snstalja  a  conviction  for 
the  offense  of  adultery  or  fornication,  there 
must  be  proven  by  tbe  state,  beyond  a  reas<Hi- 
able  doubt,  either  by  direct  evidence  or  by 
facts  and  circumstances  that  will  warrant 
the  Jury  In  reaching  tbe  conclusion  that 
there  has  been  at  least  one  act  of  illicit  In- 
tercourse, with  an  agreement  between  the 
defendants,  either  expressed  or  implied,  to 
continue  the  relation  whenever  opportunity 
offered  and  they  so  desire.  Brown's  Case, 
108  Ala.  18,  IS  South.  811. 

We  have  examined  the  record  in  this  case 
and  the  evidence  utterly  fails  to  Justify  a 
conviction,  but  rather  indicates  that  the  pros- 
ecution was  in  retaliation  for  one  of  the  de- 
fendants and  her  two  sons  having  testified 
against  one  of  tbe  state's  witnesses  In  a 
prosecution  against  him. 

The  motion  for  a  new  trial  should  have 
been  granted. 

Reversed  and  lemanded. 


(17  Ala.  App.  SM) 
BRANDES  V. 


STATE.    (6  Div.  893.) 


(Court  of  Appeals  of  Alabama.    April  6, 
1920.) 

1.  intoxicating  ilqaors"  «s>238(l)-^videBoa 
sufflolent  to  go  to  Jury. 

Evidence  in  a  prosecution  for  having  pos* 
session  of  intoxicants,  etc.,  held  suflScient  to  go 
to  the  Jury. 

2.  Criminal  iaw  «=9l054(t)— Witlioat  sxoop* 
tiont  appellate  oonrt  not  required  or  author- 
ized to  review  rulings  on  evidence. 

Unless  proper  exceptions  are  reserved  to 
rulings  on  evidence,  tbe  appellate  conrt  is 
not  required  or  authorized  to  review  the  same. 

3.  Crimiaai  law  «=9762(5)— Coorfs  asking  of 
qnestlons  to  develop  truth  not  objeotlonablo 
as  Indicating  belief  of  guilt. 

Action  of  the  trial  court  in  asking  ques- 
tions to  develop  tbe  truth,  even  though  the  mat- 
ters elicited  were  unfavorable,  is  no  basis  for 
objection  on  ground  that  it  indicated  to  the  Jury 
the  court's  belief  that  defendant  was  guilty. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
tr ;  Wm.  B.  Fort,  Judge. 

Louis  Brandos  was  convicted  of  vlcdatlng 
the  prohibition  law,  and  he  appeala  Af- 
firmed. 

Morris  Loveman,  of  Birmingham,  for  ap- 
pellant 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  State. 

BKICKEN,  P.  J.  The  defendant  was  con- 
victed of  violating  the  prohibition  law  under 
count  1  of  a  complaint  which  contained  10 
counts.    The  count  to  which  the  verdict  of 


the  Jury  referred,  omitting  the  formal  parts 
thereof;  contained  the  charge  that  within  12 
months  before  making  the  affidavit,  and  sub- 
sequent to  September  25, 1915,  the  defendant 
did  manufacture,  sell,  offer  for  sale,  keep  or 
have  in  his  possession  for  sale,  barter,  ex- 
change, give  away,  furnish  at  a  public  idace 
or  elsewhere,  or  otherwise  dispose  of  pro- 
hibited liquors  or  iMverages,  contrary  to  law. 

The  evidence  offered  by  the  state  consisted 
of  the  testimony  of  the  Aerlff  of  Jefferson 
county  and  one  of  his  deputies,  and  also  that 
of  the  chief  of  police  of  the  city  of -Bessemer. 
Tbe  substance  of  the  evidence  of  the  two 
witnesses  first  named  tended  to  show  that 
the  defendant  and  another  man  were  arrest- 
ed by  these  ofllcers  as  they  alighted  from  a 
Pullman  coach  attached  to  a  train  on  the 
Alabama  Great  Southern  Railroad ;  that  the 
arrest  took  place  at  an  Isolated  crossing  on 
said  railroad  about  two  or  three  miles  from 
Bessemer;  the  arrest  occurred  at  or  about 
daybreak,  and  at  the  time  of  the  arrest  the 
defendant  and  the  other  party  had  in  their 
possession  about  8  suit  cases  full  of  wtiisky, 
the  suit  cases  containing  from  8  to  12  quarts 
each;  and,  farther,  that  the  defendant  had  on 
his  person  a  half  pint  bottle  of  whisky.  The 
witnesses  also  testified  as  to  voluntary  ad- 
missions by  defendant  as  to  the  whisky  be- 
longing to  him.  The  testimony  of  the  diief 
of  police  of  Bessemer  tended  to  corroborate 
the  sheriff  and  his  deputies  as  to  the  volun- 
tary admission  by  defendant  that  tbe  whisky 
belonged  to  him.    The  venue  was  proven. 

[1]  The  testimony  of  defendant  and  bis 
witnesses  tended  to  show  that  the  whisky  in 
the  grips  or  suit  cases  did  not  belong  to  him, 
bnt  belonged  to  other  parties,  and  that  he 
was  there  at  the  time  and  place  for  the  pur- 
pose of  buying  some  of  the  whisky.  These 
conflicts  in  the  testimony  made  it  a  case  for 
the  determination  of  the  Jury,  and  the  court 
properly  submitted  the  case  to  the  Jury. 

[2]  Pending  the  trial  several  objections 
were  interposed  to  the  introduction  of  the 
evidence,  but  during  the  whole  trial  no  ex- 
ceptions were  reserved  by  defendant's  coun- 
sel to  any  of  the  rulings  of  the  court  While 
this  court  is  not  required  or  authorized  to 
consider  and  treat  of  rulings  of  tbe  court 
upon  the  admission  and  rejection  of  evidencci 
In  the  absence  of  proper  exception,  neverthe- 
less in  this  case  we  have  examined  the  rul- 
ings of  the  conrt  In  each  instance,  and  aro 
of  the  opinion  that  no  ruling  of  the  court  ap- 
pears prejudicial  to  the  substantial  rights  of 
the  defmdant 

[t]  Appellant's  counsel,  on  this  appeal. 
states  in  his  brief  that  he  did  not  represent 
the  defendant  In  the  conrt  below.  The  con- 
tention is  made  here,  in  fact  the  only  ques- 
tion presented,  is  that  the  attltnde  of  the 
trial  Judge  during  the  progress  of  this  case 
was  very  prejudicial  to  the  defendant,  that 
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U  was  manifest  tbat  tbe  court  at  an  early 
stage  of  the  trial  conceived  the  idea  that  the 
defendant  was  guilty,  and  that  by  the  courtfs 
actions  in  repeatedly  propounding  questions 
to  witnesses,  and  by  emphasizing  and  reiter- 
ating portions  of  the  testimony  damaging  to 
defendant,  by  this  and  other  means  the  trial 
Judge  indicated  to  the  Jury  and  Impressed 
upon  the  minds  of  the  Jury  the  evident  fact 
that  he  believed  the  defendant  to  be  guilty 
as  charged.  In  this  connection,  however, 
counsel  for  appellant,  particularly  <H«pinlmij 
any  intention  or  desire  to  Impute  to  the  trial 
Judge  intentional  Impropriety  or  Intentional 
misconduct  in  the  premises;  the  contention 
being  that,  however  free  from  such  motive 
the  trial  Judge  might  have  been,  notwltlt- 
standing  the  hurtful  elTect  to  defendant  was 
the  same. 

From  the  viewpoint  of  this  insistence  we 
have  most  carefully  examined  the  entire  rec- 
ord, and  have  particularly  noted  every  utter- 
ance of  the  court  complained  of,  and  our  con- 
clusion is  that  there  is  no  merit  whatever  in 
the  position  taken  by  appellant's  counsel,  and 
that  nothing  transpired  during  the  progress 
of  the  entire  trial  to  militate  against  the  con- 
stitutional right  of  defendant  to  have  a  fair 
and  Impartial  trial  by  a  Jury.  The  unques- 
tioned province  of  the  court — ^in  fact,  the 
solemn  and  sacred  duty  of  a  trial  judge — is 
the  development  and  establishment  of  the 
truth,  and  In  this  connection  It  is  always 
permissible  for  the  court,  and  If  It  appears 
necessary  for  him  to  do  so  it  Is  his  duty,  to 
propound  to  witnesses  such  questions  as  It  is 
deemed  necessary  to  elicit  any  relevant  and 
material  evidence,  without  regard  to  its  ef- 
fect, whether  beneficial  to  the  one  party  or 
the  other.  Beal  v.  State,  138  Ala.  94,  36 
South.  58.  In  fact,  it  is  a  sacred  duty  of  a 
Judge,  both  in  dvll  and  criminal  cases,  to 
give  strict  attention  to  the  evidence,  and  to 
all  facts  and  Incidents  attendant  ulxn  the 
trial,  to  propound  questions  to  witnesses  if 
In  his  Judgment  he  deems  It  necessary,  and 
to  supervise  and  control  the  proceedings  be- 
fore lilm,  with  a  view  tbat  Justice  may  not 
miscarry.  As  before  stated,  there-  is  noth- 
ing in  the  record  before  us  even  tending  to 
show  that  the  trial  Judge  transcended  his  an- 
thority  or  abused  the  discretion  with  which, 
under  the  law,  he  Is  vested. 

Tbe  case  dted  by  appellant's  counsel, 
Spartcs  V.  State,  68  Ala.  82,  Is  not  in  point 
here,  as  there  Is  no  analogy  whatever  in  the 
facts  of  that  case  and  the  case  under  consid- 
eration. In  that  case  It  was  very  properly 
held  that  It  is  not  within  the  province  of  a 
Judge  to  converse  privately,  either  In  or  out 
Of  court,  with  a  witness,  to  ascertain  wheth- 
er he  has  knowledge  of  particular  facts,  or  to 
suggest  to  the  witness,  after  his  examina- 
tion, that  there  are  facts  other  thah  those 
to  which  he  has  testified,  within  his  knowl- 


edge. To  Uke  effect  Is  the  holding  In  tbe 
later  case  of  De  Bardeleben  v.  State,  Id  Ala. 
App.  367,  77  South.  979,  in  which  Samford, 
J.,  speaking  for  the  court,  said: 

"Where,  after  dose  of  testimony  for  defend-  ■ 
ant  and  the  state,  and  after  argument  and  be- 
fore rendition  of  Judgment  by  the  court  trying 
the  case  without  a  Jury,  in  the  absence  and 
without  knowledge  of  accnsed,  and  his  counsel, 
the  court  called  a  state's  witness  and  examined 
her  further  concerning  matters  previously  tes- 
tified to,  and  also  had  goods  introduced  by  the 
state  as  evidence  valued  by  a  person  not  a  wit- 
ness in  the  case,  such  action  invaded  accused's 
constitutional  right  to  a  fair  and  open  trial, 
and  tliat  he  be  confronted  with  the  witnesses 
against  him." 

It  appears  to  this  court,  and  we  so  hold,  that 
the  defendant  In  the  court  below  was  accord- 
ed a  fair  and  ImiMirtlal  trial  by  Jury,  that 
the  verdict  of  the  Jury  and  the  additional 
pimlshment  fixed  by  the  court  was  clearly 
authorized  under  tbe  eyldfflice  In  this  case, 
and  that  from  the  beginning  of  this  trial  and 
to  Its  end  no  error  occurred  prejudicial  to 
the  substantial  right  of  the  defoidant  The 
Judgment  of  conviction,  therefore,  must  ac- 
cordingly he  affirmed. 

Afflinned. 


a7  Aia.  Apik.  t8») 
HAMMOCK  V.  WRIGHT  &  SHAW. 
(8  DIv.  648.) 

(CSourt  of  Appeals  of  Alabama.     Dee.  16, 
1919.) 

1.  Detinue  «=>I7— Filing  of  tpeolai  plea  with- 
out general  traverse  held  confession,  reliev- 
ing plaintiff  of  burden  of  proving  complaint. 

In  detinue  for  the  recovery  of  a  mule, 
where  defendant  did  not  file  a  plea  of  general 
issue  or  non  detinet,  but  filed  a  special  plea 
that  he  held  the  mule  for  the  sheriff,  who  had 
seized  it  under  an  attachment  in  defendant's 
favor  as  landlord  of  a  third  person,  the  filing  of 
the  special  plea  was  a  confession  of  the  al- 
legations of  the  complaint,  and  relieved  plain- 
tiff of  the  burden  of  proving  them. 

2.  Appeal  and  error  <S=>I75— Where  title  ad- 
mlttei,  only  Issue  on  appeal  was  whether  de- 
fendant proved  possession  la  another. 

In  detinue,  where  the  complaint  was  In 
Code  form,  and  defendant  did  not  file  a  gen- 
eral traverse  or  denial,  but  a  spedal  plea, 
claiming  possession  for  the  sheriff  in  another 
suit,  the  title  to  the  mule  was  admitted  to  be 
in  plaintiff,  and  the  only  issue  for  the  appellate 
court  was  whether  defendant  proved  his  plea. 

3.  Landlord  and  teaaat  «=9260— Property  in 
gramlo  legis,  after  pesaesslon  taken  by  sker> 
iff  to  enforce  Ilea. 

Where  a  sheriff  levies  on  proper^  under 
a  writ  of  attachment  to  enforce  a  landlord's 
lien,  and  takes  the  property  iato  his  posses- 
sion. It  is  from  that  moment  in  gremio  legis. 
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4.  Laadlord  aid  tanaiit  «=>260— Repiavy  boad 
bald  aot  to  daatrey  landlord's  Ilea. 

Where  the  aheriff  levies  on  property  un- 
der a  writ  of  attachment  to  enforce  a  tien  and 
.  takea  it  into  Iiia  posaesaion,  that  the  landlord 
has  made  a  replevy  bond  Jield  not  to  destroy  or 
impair  his  lien. 

5.  Detfnna  «s>  1 7— Defendant  entitled  to  ra- 
oovar,  where  no  denial  that  he  was  holding 
property  for  aheriff. 

In  detinue  for  a  mule,  claimed  by  defend- 
ant under  a  special  plea  to  be  held  by  bim 
for  the  aheriff  after  being  taken  on  an  attach- 
ment, where  there  was  no  denial  of  the  plea 
that  defendant  was  holding  the  mnle  as  an 
agent  or  bailee  of  the  sheriff,  defendant  held 
entitled  to  recover. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  C.  B.  Almon,  Judge. 

Detlnne  and  trover  by  Wright  &  Shaw 
against  W.  F.  Hammock.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and   remanded. 

W.  Ia  Olienanlt,  of  Ruaselvllle,  for  appel- 
lant 

Travla  Williams,  at  Rosselville,  for  appel- 
lees. 

MBRRITT,  J.  The  appellees  In  this  case 
instituted  an  action  In  detinue  against  the 
appellant  for  the  recovery  of  a  mule,  the 
complaint  being  in  Code  form;  and  the  ap- 
pellant did  not  file  the  plea  of  the  general 
issue  or  non  detinet,  but  filed  a  (fecial  plea, 
claiming  In  substance  that  he  was  the  land- 
lord of  his  son,  James  Hammock,  and  as 
such  had  purchased  for  him  to  make  a  crop 
with  two  mules ;  that  James  Hammock  had 
traded  or  exchanged  one  of  these  mules  for 
the  mule  in  controversy;  that  James  Ham- 
mock had  never  paid  blm  for  the  two  mules 
sold  him ;  that  thereafter  the  defendant  filed 
suit  In  attachment  at  his  Instance,  as  land- 
lord, against  James  Hammock,  as  tenant,  to 
enforce  his  lien,  which  was  levied  on  the 
mule  In  question;  that  the  mnle  had  been 
delivered  to  the  defendant  "to  hold  and  keep 
as  agent  for  the  said  sheriff,  pending  said 
attachment  suit,  and  at  the  time  this  auit 
was  filed  the  said  defendant,  as  agent  and 
deputy,  held  said  mule  for  the  dierlff,  arid 
did  not  bold  the  same  in  hla  own  right ;  and 
that  was  the  possession  held  by  this  defend- 
ant at  the  time  of  filing  this  suit,  and  he 
avers  hie  possession  was  no  more  than  the 
possession  of  the  sheriff  under  said  attach- 
ment writ,  and  no  more."  The  appellees  tes- 
tified that  at  the  time  of  filing  the  suit  in 
this  case  appellajit  was  in  the  possession  of 
the  mule  sued  for. 

[1]  The  filing  of  this  special  plea,  without 
the  filing  of  the  general  traverse  or  denial, 
was  a  confession  of  the  allegations  of  the 
complaint,  and  relieved  the  plaintiffs  of  the 


burden  of  offering  proof  to  sustain  tben. 
Zadek  v.  Forchelmer,  16  Ala.  App.  847,  T7 
South.  941 ;  H.  H.  Hitt  liumber  Co.  t.  Turn- 
er, 187  Ala.  B6,  65  South.  807;  Dockery  v. 
Day,  7  Port  618;  liucas  v.  Stonewall  Ins. 
Co.,  189  Ala.  487,  36  South.  40;  Berry  Lum- 
ber Co.  T.  Ganer  et  al.,  142  Ala.  488,  38 
South.  243 :  Miller  v.  Johnson,  189  AU.  354, 
66  South.  486 ;  Hay  v.  Fidelity  Fire  Ins.  Co, 
187  Ala.  91 ,   65  South.  536. 

[2]  It  may  be  conceded,  which  ia  not  de- 
cided, that  the  court  erred  in  not  excluding 
the  mortgage  in  evidence  by  the  apprilees; 
but  it  was  not  necessary,  in  view  oif  tlie 
above,  for  the  appellees  to  have  introduced  a 
mortgage,  or  anything  else,  for  under  the 
issue  as  mad6  up  plaintiffs'  title  to  the  mole 
was  admitted,  and  the  only  qaestion  for  this 
court  to  determine  Is:  Did  the  appelant 
prove  his  plea? 

[S-S]  The  gist  of  the  plea  seems  to  be  that 
set  out  In  quotations  above.  When  the  sher- 
iff lerled  on  the  mule  under  the  writ  of  at- 
tachment to  enforce  appellant's  landlord's 
lien,  and  took  the  property  into  his  posses- 
sion, from  that  moment  It  was  in  gremlo 
legls,  and  the  fact  that  the  appellant  made 
a  replevy  bond  did  not  destroy  or  impair  the 
lien.  The  levy  of  the  attachment  created  a 
lien.  There  was  no  denial  of  the'allegaticBis 
of  the  plea  that  ttie  appellant  was  holding 
the  mule  as  the  agent  or  bailee  of  the  sheriff, 
and,  this  being  so,  the  appellant  was  entitled 
to  recover.  Kyle  v.  Swem.  99  Ala.  573,  12 
South.  410.  So  it  appears  from  the  pleading 
and  evidence  in  the  case  that  as  tried,  tlie 
court  committed  error  in  rendering  Judg- 
ment for  the  plaintiffs,  and  the  cause  must 
be  reversed. 

Reversed  and  remanded. 


OUNN  V.  STATE. 


(17  AJa.  App.  H2) 
(5  DIv.  327.) 


(Court  of  Appeals  of  Alabama.    May  18,  1920. 
Rehearing  Denied  June  29,  1920.) 

Criminal  law  «=9l094— CanvloUon  afllmed  la 
absence  of  bill  of  axeaptions  and  orrar  ia 
record. 
No  bill  of  exceptions  appearing  in  the  rec- 
ord, and  no  errar  being  found  after  an  exam- 
ination of  the  record,  a  judgment  of  conviction 
will  be  affirmed. 

Appeal    tram    Clrcnlt    Court,    Chambers 
County ;  S.  U  Brewer,  Judge. 
'  Leonard    Gunn    was    convicted    of    man- 
slaughter in  the  first  degree,  and  appeals. 
Affirmed. 

J.  A.  Hines,  of  Lafayette,  and  Hooton  ft 
Vann,  of  Roanoke,  for  appellant. 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

SAMFORD,   J.     The  defendant  was  in- 
dicted for  murder  in  the  first  degree  and 
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upon  the  trial  waa  convicted  of  mandlaugbter 
In  the  first  degree,  and  his  punishment  fixed 
at  five  yean'  impriaonment  in  the  penltoitla- 
ry.    From  the  Jadgmeat,  he  appeals. 

There  Is  no  bill  of  excQptiona  In  tb«  record, 
and,  after  an  examination  of  the  record,  we 
find  no  error.  The  Judgment  of  the  drcolt 
court  is   therefore  affirmed. 

Affirmed. 


(IT  Ala.  APD.  4ff) 

LISENBY  V.  LINDSEY.    (4  Div.  634.) 

(Court  of  Appeals  of  Alabama.   June  8,  1980.) 

Appeal   and   error  «=>987( I)— Conclusions   of 
eonrt  given  effect  of  verdlot  notwithstanding 
statute. 
The  conclusion  of  a  court  sitting  without 
a  jury,  if  based  on  the  orsl  testimony  of  wit- 
nesses, must  on  appeal  be  given  the  force  and 
effect  of  a  verdict  of  a  jury,  and,  unless  plainly 
wrong. ,  cannot   be    disturbed,    notwithstanding 
that  the  statute  requires  the  appellate  court  to 
review  the  conclusions  and  Judgments  of  the 
trial  court  without  any  presumptions  in  favor 
of  the  court  below  on  the  evidence. 

Appeal  from  Clrcnlt  Cktnrt,  Henry  Goonty; 
H.  A.  Pearce,  Judge. 

Action  by  Ben  J.  Lindsey  against  M.  L. 
tilsenby  for  the  conversion  of  certain  cut 
timber.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

It  appears  from  the  evidence  that  both  par- 
ties claim  the  land  from  which  the  timber 
waa  ent,  and  that  the  plaintiff  had  the  tim- 
ber cnt  and  left  it  npon  the  land,  and  that 
the  defendant  moved  it  and  put  It  to  his  own 
use.  Both  parties  claim  to  be  in  the  posses- 
sion of  the  land,  but  neither  showed  any  title 
to  same. 

I<ee  &  Tompkins,  of  Dothan,  for  app^ant 
B.  W.  Miller,  of  Abbeville,  for  appellee. 

BBICKBN,  P.  J.  This  salt  originated  In 
the  Justice  of  the  peace  court  of  precinct  0, 
pf  Henry  coonty,  and  from  a  Judgment  for 
plaintiff  in  that  court  tbe  defendant  appeal- 
ed to  the  drcnit  court.  The  cause  was  there 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  again  rendered  for  plaintifl,  and 
appellant  appeals  to  this  court,  assigning  as 
tbe  only  ground  of  error  the  rendition  of  tbe 
Judgment  by.  the  court  upon  the  facts  in  the 
case. 

It  la  a  familiar  rule  in  this  state  that  the 
conclusion  of  a  court  sitting  without  a  Jury, 
if  based  npon  tbe  oral  testimony  of  witnesses, 
must  on  appeal  be  given  the  force  and  effect 
of  a  verdlot  of  a  Jury,  and,  unless  plainly 
wrong,  camnat  be  di>tart>ed,  notwithstanding 
tbe  statute  regulraa  this  court  to  review  the 
■conclusions  and  Judgments  of  the  trial  court 


without  any  presumption  in  favor  ot  tbe 
court  below  on  the  evidence. 

We  have  examined  the  evidence  in  this 
case,  which  is  in  sharp  conflict  There  was 
ample  evidence  npon  which  to  base  tbe  Judg- 
ment rendered.  There  is  nothing  in  the 
record  making  it  clearly  apparent  that  the 
eonrt  was  plainly  wrong  in  its  conclusions, 
and  the  Judgment  rendered  in  the  court  be- 
low is  affirmed. 

Affirmed. 


0.1  Ala.  App.  wo 
Ex  parU  CARSON.    (7  DIv.  649.) 

(Court  of  Appeals  of  Alabama.     Feb.  8, 
1920.) 

1.  Ball  «=343— Defendant  shoald  be  admitted 
to  ball  In  robbery  case,  where  capital  pun- 
ishment would  not  be  Imposed. 

Though  Code  1907,  |  6337,  declares  that  a 
defendant  caimot  be  admitted  to  boil  when  he 
is  charged  with  an  offense  which  may  be  pun- 
ished by  death,  if  the  court  or  the  magistrate 
is  of  the  opinion  on  tbe  evidence  that  he  is 
guilty  of  the  offense  in  the  degree  punished 
capitally,  a  defendant  accused  of  robbery,  wliicb 
may  be  punished  capitally,  should  be  admitted 
to  ban,  where  tbe  evidence  showed  that  he 
would  not  be  so  punished. 

2.  Ball  «=949— Prasanptloa  of  gnllt  aothoriz- 
lag  capita]  punishment  may  be  overcome. 

The  presumption  on  application  for  bail  by 
one  charged  vrith  robbery  that  he  was  guilty 
in  the  highest  degree,  which  is  punished  cap- 
itally, may  be  overcome  by  proof. 

3.  Ball  «=>43— Laroeny  «=3 1 2— Robbery  «=>S 
—Where  property  Is  taken  by  stealth,  offense 
Is  larceny,  not  robbery,  and  Is  baljable. 

The  offense  of  robbery  is  against  the  per- 
son and  property,  and  where  a  pickpocket  by 
stealth  removed  another's  pocketbook  be  is  not 
guilty  of  the  offense  of  robbery,  but  larceny, 
and  should  be  admitted  to  bail. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  B^rst  and  Second  Series,  Larceny; 
Robbery.]  ' 

4.  Ball  «=>43-^aroeny  Is  bailable. 

Larceny  is  bailable  as  a  matter  of  right. 

5b  Indlotment    and    Information    «=»i9l(9)  — 
Robbery  Inelndea  larceny. 
The  offense  of  robbery  indodes  a  charge  of 
larceny. 

Appeal  from  drcolt  Orart,  (Calhoun  C!oun- 
ty;   HniJi  D.  Merrill,  Judge. 

Bx  parte  petition  by  Thomas  Qir^on  that 
he  be  allowed  ball.  From  the  Judgment  deny- 
ing the  petition,  he  appeals.  Beversed  and 
remanded. 

J.  F.  Creene  and  P.  F.  Wharton,  both  of 
Anniston,  for,  appellant 
J.  Q.  Smith,  Atty.  Cten.,  for  aiwellee. 
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MERBITT,  J.  The  defendant,  being  con- 
fined In  the  Calboan  county  Jail  by  vlrtne  of 
a  mlttimns  or  conunltment  Issued  to  the 
Jailer  by  Hon.  Thos.  W.  Coleman,  Jr.,  Judge 
of  probate  and  ex  ofSdo  Judge  of  the  county 
court,  issued  af^er  a  hearing  before  said 
Judge  charging  the  defendant  with  robbery, 
filed  a  petition  before  Hon.  Hugh  D.  Merrill, 
Judge  of  the  circuit  court  of  Calhoun  county, 
alleging  that  he  was  unlawfully  deprived  of 
his  liberty,  and  praying  that  he  be  allowed 
ball.  Upon  the  return  of  the  writ,  after 
answer  filed  by  the  Jailer,  and  after  hearing 
the  testimony  in  the  cause,  the  trial  Judge 
denied  the  petition,  and  from  such  ruling 
petitioner  appeals  to  this  court 

[1,  2]  Section  6337  of  the  Code  provides 
that— 

"A  defendant  cannot  b«  admitted  to  ball 
when  he  is  charged  with  an  offense  which  may 
be  punished  by  death,  if  the  court  or  magistrate 
is  of  the  opinion,  on  the  evidence  adduced,  that 
he  is  guilty  of  the  offense  in  the  degree  pon- 
Ished  capitally." 

It  Is  true  tt&t  tiie  oCFense  Charged  may  be 
punished  capitally,  but  a  reading  of  the  testi- 
mony clearly  convinces  us  that  no  judge  or 
court  would  sustain  a  conviction  thereunder 
carrying  with  it  the  death  penalty,  and  while 
in  cases  of  this  kind  the  accused  must  be 
presumed  to  be  guilty  id  the  highest  degree, 
yet  such  presumption  In  this  case  is  over- 
come, as  we  have  said  by  the  proof.  Bz 
parte  Vanghan,  44  Ala.  417. 

[3-1]  There  is  still  another,  and  the  main 
reason  why  in  the  instant  case  the  petitioner 
should  be  allowed  bail.  The  testimony  dis- 
closes that  the  i>etitioner  was  what  Is  com- 
monly known  as  a  picketpocket ;  that  be 
took  from  the  pocket  of  the  prosecutor  about 
$375  on  a  circus  day  at  a  railway  deitot, 
where  there  was  a  great  throng  of  people,  all 
trying  to  get  on  the  train  at  one  and  the 
same  time.  According  to  the  testimony  of 
the  prosecutor,  "They  did  not  lay  their  hands 
on  me  violently;  he  didn't  aim  to  hurt  me; 
he  Just  took  my  pocketbook."  The  offense 
of  robbery  is  against  the  person  and  property. 
In  so  far  as  It  is  against  the  person,  it  con- 
sists In  personal  violence  or  personal  in- 
timidation. If  there  be  a  taking  by  trick 
or  connivance,  and  carrying  away  with  feloni- 
ous intent,  but  no  violence  or  putting  in  fear, 
as  a  means  of  the  caption  of  another's  prop- 
erty, there  is  a  larceny,  but  no  robbery.  The 
elements  of  the  offense,  and  the  disUnction 
between  robbery  and  larceny,  are  clearly 
■et  out  and  discussed  In  the  case  of  Thomas 
T.  State,  91  Ala.  34,  9  South.  81,  and  an  ap- 
plication of  the  law  to  the  facts  as  disclosed 
in  this  case  shows  that  the  petitioner  is 
guilty,  not  of  robbery,  but  of  larceny,  which 
is,  of  course,  bailable  as  a  matter  of  right. 
Of  course  it  is  unnecessary  to  say  that  em- 


braced in  the  charge  of  robbery  Is  that  of 
larceny. 

For  the  reasons  set  out,  the  petitioner 
should  have  been  allowed  balL 

Beversed  and  remanded. 


a?  Ala.  App^  tm 
FOWLER  V.  STATE.    (8  DIv.  705.) 

(Court  of  Appeals  of  Alabama,    ^ril  13^ 

isao.) 

1.  Crlmlaal  law  <e=3473— Physloiaa  may  las. 
tify  to  relative  position  of  arteries  aad  velM^ 
•ta. 

In  a  prosecution  for  assault  to  murder, 
where  it  was  shown  the  wound  on  the  party 
assaulted  was  on  the  neck  close  to  the  jugular 
vein,  testimony  of  a  physician  as  to  the  relative 
position  of  the  arteries  and  veins  In  the  neck, 
and  the  dangerous  character  of  the  wound,  was 
admissible. 

2.  Homlolde  «s>l74(l)— laqnirles  after  weaad- 
•d  man  by  dafeadaat,  ehargad  wltk  aaaaalt, 
admissible. 

In  a  prosecution  for  assault  to  murder,  tes- 
timony of  physician,  to  whom  wounded  man 
was  carried  for  medical  attention,  that  defend- 
ant came  about  10  minutes  after  and  made  in- 
quiry as  to  the  seriousness  of  the  wound,  heid 
admissible  to  show  a  consciousness  of  guilt 
in  defendant,  uninfluenced  by  hope  or  fear. 

Appeal  from  Circuit  Court,  Franklin  Conn- 
ty;   C.  P.  Almon,  Judge. 

Ollie  Fowler  was  indicted  and  convicted  oa 
a  (fliarge  of  assault  to  murder,  and  he  ap- 
peals.   Affirmed. 

J.  Q.  Smith,  Atty.  Oen.,  tor  the  State. 

SAMFOBD,  J.  (11  It  having  been  shown 
that  the  wound  on  the  party  assaulted  was 
aa  the  neck,  in  close  proximity  to  the  Jagn- 
lar  vein,  it  was  relevant  and  proper  to  prove 
by  the  physician  the  relative  positions  of  the 
arteries  and  veins  in  the  neck  and  the  dan- 
gerous character  of  the  wound.  The  court 
did  not  err  in  its  various  rulings  on  the  ad^ 
mlsslbllity  of  evidence  touching  the  qnestioa. 

[2]  It  was  competent  to  prove  by  the  irtiysl- 
dan  to  whom  the  wounded  man  was  carried 
tor  medical  attrition,  that  defendant  came 
to  his  bouse  abont  10  minutes  after  the 
wounded  man  had  been  bronght  there,  and, 
not  being  under  arrest,  and  vrithout  aocnsar 
tlon  having  l)een  made  against  him,  made 
inquiry  as  to  the  seriousness  of  the  woond. 
It  having  been  shown  that  the  defendant  waa 
not  influenced  by  hope  or  fear,  it  waa  oom- 
petent  for  the  state  to  prove  dedaratlona, 
made  by  the  defendant  a  short  time  aftw 
the  difficulty,  tending  to  show  a  consdonsness 
of  guilt.     Thomas  v.  State,  189  Ala.  90,  96 
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South.  7S4;  Wasblngton  t.  State,  106  Ala. 
68, 17  South.  S46. 

We  find  no  error  In  Om  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


m  Ala.  App.  «8) 

8PARKMAN  V.  KIRKPATRICK. 
(8  DIv.  660.) 

(Court  of  Appeals  of  Alabama.    April  20, 
1820.) ' 

1.  Logs  and  legging  «=34— Verbal  lleense  to 
eat  did  not  oonvay  standing  timber,  but  title 
to  timber  out  passed. 

Verbal  license  in  defendant  to  cut  timber 
on  plaintilTB  land  did  not  convey  title  to  the 
standing  timber  to  defendant,  but,  as  to  tim- 
ber cut,  title  passed  to  defendant  subject  to  the 
lien  for  stumpage  declared  in  Code  1907,  | 
4814  et  seq. 

2.  Logs  aid  logging  «=>5— Plaintiff,  having  II* 
oensnd  defendant  to  out  timber,  could  not 
take  It,  after  cutting,  without  due  compensa- 
tion. 

Flaintiir,  who  had  giTen  defendant  verbal 
Hccnse  to  cut  standing  timber,  after  defendant 
had  cut  timber,  so  that  title  thereto  passed 
to  him,  could  not  take  from  defendant  the  tim- 
ber so  cnt  under  the  license  without  due  com- 
pensation. 

8.  Logs  and  logging  «=>3(l  I)— Defendant  ll« 
OMnad  to  eat  timber  had  reasonable  time  for 
reninval. 

Where  defendant  cut  timber  on  plaintiff's 
land  under  Tsrbal  license,  so  that  title  to  such 
timber  passed  to  him,  despite  time  limit  for  re- 
moTSl  attempted  to  be  fixed  br  plaintiff,  de- 
fendant had  reasonable  time  in  which  to  remoTe 
timber  already  cut  when  his  lieense  was  re- 
voked. 

Appeal  from  Circuit  Court,  Jadaon  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Action  of  assumpsit  by  W.  U  Kirkpatrick 
against  F.  L.  Sparkman.  Judgment  for 
plaintiff,  and  defendant  appeals.  Bevened 
and  remanded. 

The  original  action  was  for  an  account 
tor  merchandise  and  goods  sold  to  the 
amount  of  $55.  The' defendant  pleaded  by 
way  of  set-off  that  the  plaintiff  was  indebt- 
ed to  the  defendant  for  cross-ties,  and  ex- 
tract wood  to  the  amount  of  $300.  There  was 
no  dispute  about  the  correctness  of  plain- 
tiff's account,  and  there  was  no  dispute  as 
to  the  following  facts:  By  verbal  contract 
Kirkpatrick  sold  to  Sparkman  certain  cheet- 
DUt  timbers,  standing  and  down,  on  EUrk- 
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Patrick's  land  in  Jackson  county.  Sparkman 
was  to  cnt  and  split  the  timber  and  pay 
plaintiff  for  it  at  the  rate  of  50  cents  per 
cord  and  he  cut  and  shipped  between  250  and 
300  cords  during  the  winter  of  1916-17.  In 
the  Bunmier  of  1917  there  was  a  controversy 
between  them,  but  this  controversy  was  ad- 
justed by  an  agreement  on  Sparkman's  part 
to  increase  the  price  to  $1  per  cord.  In  Oc- 
tober, 1917,  Kirkpatrick  gave  Sparkman  no- 
tice to  stop  cutting  any  more  timber,  but 
agreed  to  give  bim  until  December  25,  1917 
(Sparkman  claiming  the  date  to  be  Jan- 
uary 1,  1918)  to  remove  the  timber  already 
cut.  Sparkman  failed  to  get  all  the  wood 
off,  and  Kirkpatrick  would  not  consent  to 
his  moving  the  other,  and  appropriated  about 
50  cords  to  his  own  use.  The  same  is  true 
of  certain  cross-ties.  Then  defendant  cut 
07  cross-ties,  which  be  did  not  move,  and 
which  plaintiff  appropriated  to  his  own  use. 
The  court  rendered  Judgment  for  the  amount 
of  the  account  against  Sparkman. 

Bauldin  &  Wtmberly,  of  Scottsboro,  and 

J.  I>.  Hackworth,  of  Bridgeport,  for  appellant. 

John  B.  Tally,  of  Scottsboro,  for  appellee. 

SAMFOKD,  J.  (1-3]  Under  flie  facts  of 
this  case,  the  defendant  bad  a  verbal  license 
to  cut  timber  on  the  lands  of  plaintiff.  This 
did  not  liave  the  effect  of  c(mveylng  title  to 
the  standing  timber.  Colbey-Hlnkley  Co.  v. 
Jordan,  146  Ala.  634,  41  Sonth.  962.  But  as 
to  the  timber  cut,  the  title  passed  to  the  de- 
fendant subject  to  the  lien  for  stumpage  as 
declared  in  Code  1907,  |  4814  et  seq.  The 
plaintiff  had  no  right  to  take  the  timber  cut 
under  the  license  without  due  process  of  law. 
Colbey-Hlnkley  Co.  v.  Jordan,  146  Ala.  634,  41 
South.  062;  Gibbs  v.  Wright,  6  Ala.  Aiv. 
486,  07  South.  258;  Fowler  v.  Ramsey,  65 
Fla.  369,  61  South.  747;  Indiana  &  A.  Lbr. 
Co.  V.  Bldridge,  88  Ark.  361,  116  S.  W.  1173; 
Griffin  V.  Anderson,  etc.,  Co.,  91  Ark.  292,  121 
S.  W.  297,  134  Am.  St.  Rep.  78;  Mahan  v. 
Clark,  219  Pa.  229,  68  Atl.  667,  12  Ann.  Cas. 
729.  Notwithstanding  the  time  limit  at- 
tempted to  be  fixed  by  plaintiff,  the  defend- 
ant had  a  reasonable  time  in  which  to  re- 
move the  timber  already  cut  at  the  time  the 
license  was  revoked.  Johnson  v.  Bumpus, 
34  Pa.  Super.  Ct.  637 ;  Johnson  v.  Truitt,  122 
Ga.  327,  60  S.  E.  135.  To  the  same  effect  is 
the  great  wel^t  of  authority. 

The  court  erred  in  rendering  Judgment  for 
the  plaintiff,  and  for  that  reason  the  cause 
must  be  reversed. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 

Berersed  and  remanded. 
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JONES  V.  STATE.     (8  Div.  678.) 

(Court  of  Appeal*  of  Alabama.     April  6, 
1920.) 

1.  Criminal  law  ^=3363— Evidence  admissible  as 
part  of  res  gesta  In  homloide  prosecution 
stated. 

In  homicide  prosecutiona,  it  is  always  per- 
missible to  show  as  a  part  of  the  res  gestse 
all  that  which  transpired  at  the  time  of  the 
kiUns  and  all  which  occnrred  prior  thereto 
leading  np  to  and  explanatory  of  the  tragedy. 

2.  Criminal  law  iS=3363— When  acts  or  declara- 
tions are  admlsslMe  as  part  of  "res  geste." 

Acts  or  declarations  are  admissible  as  a 
part  of  the  res  gesbe  if  they  are  substantially 
<;ontemporaneon8  with  the  main  fact  in  con- 
sideration, and  so  closdy  connected  with  it 
as  to  illustrate  its  character. 

tE)d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Kes 
Oests.] 

3.  Criminal  law  <^3337— Coart  should  oonllae 
evidence  to  Issues. 

It  is  the  court's  duty  to  confine  the  evi- 
dence to  the  points  in  issue  in  order  that  the 
attention  of  the  jury  may  not  be  distracted, 
or  that  their  minds  may  not  be  withdrawn  from 
the  main  issue  and  directed  to  matters  which 
are  foreign  or  of  questionable  or  donbtfnl  rele- 
vancy. 

4.  Homicide  «s»l57(3)— The  fact  of  former 
difflcnltles  may  be  shown  to  prove  defendant's 
hostility  toward  deceased. 

In  prosecution  for  murder.  It  is  permissible 
for  the  state  to  prove  that  the  defendant  en- 
tertained feelings  of  hostility  towards  the  de- 
ceased, and  for  this  purpose  the  fact,  but  not 
the  details  or  particulars,  of  recent  former  dif- 
flcnltles may  be  shown. 

5.  Criniaal  law  «s>364(2)— Evideace  as  to 
detail*  of  former  difficulty  held  Inadmissible 
a*  part  of  the  re*  gests. 

In  mnrder  prosecution,  tiie  admission  of 
testimony  as  to  the  details  and  particulars  of 
a  former  difficulty  between  deceased  and  de- 
fendant, where  sufficient  time  elapsed  between 
such  diffiailty  and  the  killing  to  enable  de- 
fendant to  walk  a  mQe  and  a  half  and  remain 
at  his  brother's  house  about  half  an  hour  be- 
fore the  commencement  of  the  final  difficulty, 
and  where  the  first  difficulty  as  far  as  defend- 
ant was  concerned  was  finally  dosed,  held  re- 
versiUe  error,  where  the  evidence  indicated  that 
the  defendant  was  at  fault  in  the  first  difficulty, 
evidence  as  to  detail*  of  such  former  difficulty 
not  constituting  part  of  the  res  gestte. 

Appeal  from  drcnit  Conrt,  Lauderdale 
County ;  C.  P.  Almon,  Judge. 

Dallas  Jones  was  convicted  o>f  mnrder  In 
fbe  second  degree  and  be  appeals.  Reversed 
and  remanded. 


MitdieU  &  Hnghston,  of  Florence,  for  ap- 
pellant 

J.  Q.  Smiai,  Atty.  Oen.,  and  Lamar  Fidd, 
Asst.  Atty.  Oen.,  for  the  State. 

BRICKEN,  P.  J.    Under  the  evidence,  as 

disclosed  by  this  record,  the  defendant  was 
not  entitled  to  the  general  affirmative  charse 
requested  in  writing,  and  there  was  no  error 
in  the  ruling  of  the  court  in  refasing  this 
charge. 

[1]  The  main  and  determining  question  on 
this  appeal  is  whether  the  court  erred  In  ad- 
mitting evidence  as  to  the  particulars  of  a 
former  dlfllcnlty  which  occurred  between  the 
deceased  and  the  defendant.  TOe  only  pos- 
sible theory  upon  wblcfa  the  particulars  of 
the  former  difiSculty  was  admitted  Is  that 
they  were  a  part  of  the  res  gestte.  In  a  case 
of  this  character,  it  Is  always  permissible  to 
show,  as  a  part  of  the  res  gestie,  all  that 
transpired  at  the  time  of  the  killing,  and  all 
which  occurred  prior  thereto  leading  up  to 
and  explanatory  of  tbe  tragedy. 

[2]  Acts  or  declarations  are  admissible  as 
a  part  of  the  res  geetse  if  they  are  substantial- 
ly contemporaneous  with  the  main  fact  under 
consideration,  and  so  closely  connected  with 
it  as  to  Illustrate  its  character.  Minor  v. 
State,  16  AU.  App.  656,  74  South.  98,  and 
cases  cited. 

[3]  However,  it  is  the  duty  oif  the  court  to 
confine  the  evidence  to  the  points  in  lasoe  in 
order  that  flie  attention  of  the  Jury  nmj  not 
be  distracted,  or  that  their  minds  may  not  bo 
withdrawn  from  the  main  issue  and  directed 
to  matters  which  are  foreign  or  of  question- 
able or  donbtful  rdeTancy. 

[4]  In  prosecntiaos  for  mnrder.  It  Is  always 
permissible  for  the  state  to  prove  that  the  de- 
fendant entertained  feelings  of  hostility  to- 
ward the  deceased,  and  for  this  purpose  the 
fact,  but  not  the  details  or  particulars,  of 
recent  former  dUBculties  may  be  shown. 
Minor  V.  State,  15  Ala.  App.  656,  74  South. 
98;  Qulnn  v.  State,  1  Ala.  App.  116, 56  SonOi. 
450;  AIlsup  V.  State,  15  Ala.  App.  121,  72 
South.  589 ;  Smith  v.  State,  197  Ala.  193,  72 
South.  316;   1  Mayf.  Dig.  p.  211. 

[I]  In  the  instant  case,  the  court  below, 
over  the  timely  objections  and  exceptions  of 
defendant,  permitted  the  solicitor  to  inquire 
Into  the  detaUs  and  to  bring  out  the  partic- 
nlars  of  a  former  difficulty  between  deceased 
and  defendant  at  a  crap  game.  The  evidence 
shows  that  after  the  first  difficulty  was  over 
the  defendant  left  and  went  to  bis  home, 
which  was  from  a  half  to  three-quartei*  of 
a  mile  away,  and  then  returned  to,  or  near 
to,  the  place  of  tbe  first  difficulty,  wben  he 
was  met  by  one  Lenn  Turner,  who  gave  to 
defendant  the  $2  In  controversy  whicb  de- 
ceased had,  and  which  belonged  to  defend- 
ant, and  about  which  the  first  difficulty  arose ; 
and  thereupon  the  defendant  expressed  litiii- 
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self  as  being  entirely  satlsfled,  and  wlthoat 
seeing  deceased  upon  this  occasion  he,  the  de- 
fendant, went  to  the  home  ot  his  brother, 
BImory  Jones,  which  was  about  a  quarter  of 
a  mile,  or  half  a  mile,  away.  The  defendant 
testified  that  "after  I  had  gotten  to  my  broth- 
er's house.  It  wad  a  half  an  hour  before 
George  Thompson  (deceased)  came  by."  The 
difficulty  resulting  in  the  death  of  George 
Thompson  happened  a  short  time  thereafter. 
It  thus  appears  that  the  first  difficulty  so  far 
as  the  defendant  was  concerned  was  over 
and  was  finally  closed.  Also  that  the  time 
which  elapsed  between  the  first  and  second 
difficulty  was  of  such  duration  that  the  de- 
fendant could  walk  about  a  mile  and  a  half, 
and  in  addition  thereto  remain  at  his  broth- 
er's bouse  for  about  half  an  hour  before  the 
commencement  of  the  second  and  final  dif- 
ficulty, and  In  this  interim  no  facts  or  circum- 
stance transpired  to  create  the  transactions 
between  the  deceased  and  defendant  contin- 
oons  in  their  nature,  nor  did  anything  occur 
betwem  the  first  and  second  difficulty  that 
conld  be  said  to  halve  the  effect  of  leading 
up  to  and  which  were  explanatory  of  the 
tragedy.  That  the  testimony  of  the  particu- 
lars of  the  first  difficulty,  if  erroneously  ad- 
mitted, was  of  a  nature  highly  prejudicial 
to  the  defendant  la  beyond  argument.  The 
defendant  might  have  been  grossly  at  fault 
in  bringing  about  the  first  difficulty  or  of  con- 
tributing to  the  sltnatlon  from  which  such 
difflcnity  SHwe.  This  may  be  true;  in  fact, 
the  details  and  particulars  of  the  first  dif- 
ficulty between  defendant  and  deceased  as 
disclosed  by  the  testimony  would  clearly  in- 
dicate that  the  defendant  was  so  at  fault  in 
the  first  difficulty.  But  if  there  had  been  a 
finality  to  the  first  difficulty,  if  the  difficulty 
was  a  completed  transaction  and  closed,  and 
the  defendant  having  with  bona  fide  inten- 
tions abandoned  said  first  difficulty  and  left 
the  scene  there9f,  and  for  the  lapse  of  time 
as  shown  here  neither  said  anything,  commit- 
ted any  act,  the  tendency  of  which  would  be 
to  bring  on  the  difficulty  or  renew  It,  we  are 
clearly  of  the  opinion  that  his  defense  to  the 
main  issue  should  not  be  burdened  by  what 
occurred  in  the  first  difficulty,  and  that  the 
fact  of  the  former  difficulty  was  permissible 
in  order  to  show  hostility,  motive,  or  intent, 
but  the  particulars  thereof  were  not  admis- 
sible, and  in  its  ruling  to  the  contrary  the 
court  committed  error  to  a  reversal. 

It  aiq;>eara  clearly  manifest  from  this  rec- 
ord that  the  evldoice  admitted  by  the  court 
relating  to  the  particulars  of  the  first  dif- 
flcnity were  not  of  the  res  gestae,  and  sudi 
testimtHiy,  unless  a  part  of  the  res  gests.  Is 
never  admissible. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


HARWELL  V.  STATE. 


831 

03  Ala.  App.  399 
(8  DIv.  657.) 


(Court  of  Appeals  of  Alabama.     April  6, 
1820.) 


1.  Crlmlsai  law  «=>260( 1 1)— Judgment  os  flml- 
Ing  sustained  by  evidence  not  disturbed. 

Where  there  was  ample  evidence  to  war- 
rant court's  finding  in  a  trial  without  jury,  jadg- 
ment  thereon  will  not  be  disturbed  on  appeal. 

2.  Crininal  law  «s940«(3)->VoluaUry  admis- 
sions ef  defendant  iMroiMriy  admitted. 

Where  there  was  evidence  tending  to  prove 
that  crime  had  been  committed,  defendant's 
admlssicms  shown  to  have  been  voluntarily 
made  were  properly  admitted. 

3.  Criminal  law  «=>448(il)~Testimony  that 
witness  did  not  see  any  Improper  conduct 
Inadmissible  as  opinion. 

In  prosecution  for  adultery,  testimony  that 
nitnesa  did  not  see  any  improper  conduct  be- 
tween defendant  and  the  woman  in  the  case 
held  incompetent,  in  that  it  involved  an  opin- 
ion of  witness  a*  to  what  constitntsd  improper 
conduct. 

Appeal  from  Circuit  Court,  Limestone 
County;  Robert  C.  Brlckell,  Judge. 

The  defendant  Herman  Harwell  was  lo- 
dieted  and  tried  Jointly  with  Erie  Posey  on 
a  charge  of  adultery  or  fornication.  The  de- 
fendant Harwell  alone  was  convicted,  and 
from  the  Jodgment,  he  appeals.    Affirmed. 

W.  W.  Malone,  of  Athens,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 


SAKFORD,  J.  [1]  The  case  was  tried  by 
the  court  without  the  intervention  of  a  Jury. 
There  was  ample  evidence  to  warrant  the 
finding  as  determined  by  the  court.  Where 
this  is  the  case,  the  Judgment  will  not  be  dis- 
turbed.   MaUel  V.  State,  81  South.  348. 

[2]  The  questions  presented  by  exceptions 
to  the  evidence  are  elementary.  Evidence 
having  been  introduced  tending  to  prove  that 
the  crime  Of  adultery  had  been  committed, 
and  it  being  shown  that  admissions  of  the 
defendant  were  voluntary,  such  admissions 
were  properly  admitted. 

[S]  The  court  did  not  err  in  refusing  to 
allow  the  witness  Ruby  Harwell  to  testify 
that  she  did  not  see  any  Improper  conduct 
between  defendant  and  Brie  Posey.  This  th- 
volved  her  opinion  as  to  what  constituted 
Improper  conduct 

There  is  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 
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(IT  Ala.  App.  40) 

GORE  V.  STATE. 


(S  Div.  318.) 


(Court  of  Appeals  of  Alabama.    May  18,  1020. 
BeheariBg  Denied  Jane  8,  1920.) 

1.  Crlmli«l  law  «=3l045— No  erntr  !■  absane* 
of  rullHB  on  P'oa*  by  trial  court. 

Where  it  does  not  appear  that  there  Fas 
any  insistence  In  the  circuit  court  on  pleas  in 
abatement  questioning  the  yalidity  of  the  in- 
dictment because  witnesses  before  grand  jury 
were  sworn  by  a  deputy  solicitor,  who  was  not 
appointed  according  to  law,  or  that  there  was 
any  ruling  on  the  pleas,  there  is  nothing  for 
an  appellate  court  to  pass  on  concerning  such 
pleas. 

2.  Crimlsal  law  «=999S(S)— Entry  adding  ad- 
ditional hard  labor  to  fine  held  Judgment  of 
court 

An  entry  purporting  to  add  additional  hard 
labor  to  a  fine  imposed  held  sufficiently  shown 
by  entries  to  be  the  judgment  of  the  court. 

Appeal  from  Olrcalt  Court,  CbUton  Conn- 
ty ;  Leon  McOord,  Judge. 

Albert  Gore  was  convicted  of  assault  with 
intent  to  murder,  and  be  appeals.    Affirmed. 

Grady  Reynolds,  of  Clanton,  for  appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

MERRITT,  J.  [1]  The  defoidant  was  in- 
dicted for  and  convicted  of  the  offence  of  as- 
sault and  battery.  It  appears  from  the  rec- 
ord that  the  defendant  filed  pleas  In  abate- 
ment, questioning  the  validity  of  that  indict- 
ment because  the  witnesses  before  the  grand 
Jury  were  sworn  by  O.  C.  Walker,  dq;»uty  so- 
licitor, who  was  not  appointed,  so  defendant 
contends,  according  to  law.  It  does  not  ap- 
pear that  there  was  any  Insistence  on  the 
pleas  In  the  circuit  court,  or  that  there  was 
any  ruling  on  the  pleas,  and,  It  not  tcppe&T- 
ing  that  there  was  any  ruling  of  the  circuit 
court  on  the  pleas,  there  is,  of  course,  noth- 
ing for  us  to  pass  upon. 

[2]  The  Judgment  entry  recites  that  issue 
was  Joined  on  defendant's  plea  of  not  guilty, 
and  that  the  jury  on  this  plea  found  the  de- 
fendant guilty  and  assessed  a  fine  against  him 
of  $75.  This  clause  then  follows  in  the  judg- 
ment entry: 

"It  is  therefore  considered  by  and  it  is  the 
Judgment  of  the  court  that  the  state  of  Ala- 
bama, for  the  use  of  Chilton  county,  have  and 
recover  of  Albert  Gore  the  said  fine  of  $75 
and  the  cost  of  this  prosecution,  for  which  let 
execution  issue.  And  defendant  is  sentenced  to 
six  months'  hard  labor  for  the  county  of  Chil- 
ton, imposed  by  the  court  as  additional  punish- 
ment" 

The  defendant  contends  that  that  portion 
of  the  Judgment  purporting  to  add  additional 
hard  labor  is  void  and  Inoperative,  for  the 
reascm  that  it  is  not  shown  to  be  the  judg- 
taent  of  the  court  imposing  the  additional 


hard  labor.  We  think  that  the  portion  of  the 
Judgment  set  out  above  in  reference  to  the 
recovery  of  the  fine  Imposed  by  the  Jury 
clearly  tias  reference  alao  to  tlie  imposition  of 
the  hard  labor,  and  that  it  is  sufficiently  clear 
to  make  it  a  valid  and  binding  judgment,  not 
only  as  to  the  fine,  but  as  to  the  hard  labor 
imposed. 

Besides,  it  clearly  appears  elsewhere  In 
the  judgment  that  "it  is  the  Judgment  of  the 
court  that  the  defendant  is  guilty."  Hieie 
being  no  error,  the  Judgment  ia  affiinaed. 

Affirmed. 


03  Ala.  App.  M) 
AARONHEART  v.  STATE.    (8  Div.  684.) 

(Court  of  Appeals  of  Alabama.     April  8, 
1920.  > 

Intoxicating  liquors  4=>236(7)— Evidonoa  hsM 
not  sufficient  to  convlot  of  keeping  for  sale. 
In  a  prosecution  for  keeping  intoxicating 
liquors  for  sale  or  with  intent  to  sell,  verdict 
of  conviction  held  contrary  to  the  weight  of 
the  evidence. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty ;  Robert  O.  Brickell,  Judge. 

Bill  Aaronlieart  was  tried  and  convicted 
for  a  violation  of  the  prohlbiticni  law,  and 
from  the  Judgment  he  appeals.  After  Judg- 
ment, the  defendant  made  a  motion  for  a 
new  trial,  which  motion  was  overruled,  and 
from  the  Judgmmt  he  appeals.  Reversed 
and  remanded. 

Charles  Grimmett  and  R.  B.  Smith,  both 
of  Huntsvllle,  for  appellant 
J.  (i.  Smith,  Atty.  Gen.,  for  the  State. 

8AMF0RD,  J.  The  evidence  In  this  caae 
was  that  one  WUliams,  a  deputy  sheriff, 
went  to  the  bouse  of  defendant  on  November 
30,  1918,  and  searched  the  premises.  He 
found  a  soda  bottle  full  of  whisky  in  a  safe 
In  the  defendant's  kitchen  and  a  quart  bottle 
of  whisky  in  the  defendant's  bam,  covered 
up  under  some  cut  com,  and  "something 
in  a  finilt  can  that  smelled  like  whisky.  He 
also  testified  that  the  defendant  lived  in 
Madison  county.  A  Mr.  Moore  testified  to 
substantially  the  same  thing.  It  was 
shown  by  the  witness  Moore  that  the  f^uit 
can  and  the  Ooco-Oola  bottle  were  in  de- 
fendant's kitchen.  It  was  testified  by  the 
defendant  and  his  family,  and  not  dlspated, 
that  the  liquid  in  the  fruit  can  was  not 
whisky,  but  was  a  preparation  used  by  tlw 
family  for  straightening  the  kinks  out  «tf 
their  hair.  It  was  also  testified  by  the  de- 
fendant's witnesses  that  they  had  this 
whisky  for  their  own  use;  that  his  family 
had  the  "flu,"  and  that  It  was  used  by  them 
for  family  purposes.    There  was  no  evidence 
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of  any  sale  or  other  disposition  of  whisky 
by  the  defendant  or  any  member  of  his 
family. 

Upon  the  theory  that  the  quart  of  whisky 
was  found  in  the  bam,  that  being  a  baild- 
ing  not  used  exclusively  as  a  residence,  was 
prima  fade  evidence  that  it  was  kept  for 
sale  or  with  intent  to  sell  the  same  contrary 
to  law,  the  court  submitted  the  question  to 
the  Jury,  following  the  decision  in  the  case 
of  Maisel  t.  SUte,  81  South.  348,  and  in 
this  the  court  did  not  err. 

But,  at  the  time  this  whisky  was  found,  the 
defendant  was  authorized  by  the  law  to  have 
for  his  own  use  and  that  of  his  family  as 
much  as  two  quarts  at  one  time,  and  while 
it  was  shown  that  one  quart  of  the  whisky 
was  kept  in  the  bam,  hidden  under  the  corn, 
we  are  of  the  opinion  that  the  verdict  of 
the  Jury  was  plainly  contrary  to  the  weight 
of  the  evidence^  and  for  that  reason  should 
not  be  permitted  to  stand.  The  court  should 
have  granted  defendant's  motion  for  a  new 
trial.  For  this  error,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 


(17  Ala.  App.  8SS) 

WEST  V.  STATE,     (8  Dlv.  649.) 

(Court  of  Appeals  of  Alabama.     Feb.  10, 
1920.) 

t.  Crimlsal  law  «=9l  1701/2(6) —Cross-exam- 
taatlon  as  to  other  offenses  held  prejudicial 
error. 

In  a  prosecution  for  assault  with  intent  to 
murder  a  police  officer,  it  was  reversible  error 
to  permit  the  solicitor  on  cross-examination  to 
inquire  of  defendant,  who  was  a  witness  in  bis 
own  behalf,  if  he  had  not,  on  the  day  before 
the  difficulty,  gone  to  Chattanooga  with  a  negro 
woman  and  brought  back  a  large  amount  of 
whisky,  and  if  he  bad  not  on  a  former  occasion 
had  600  pints  of  liquor  shipped  to  a  certain 
point;  sach  matters  being  foreign  to  the  is- 
sues in  the  case,  notwithstanding  a  statement 
of  the  court  to  the  jury  that  defendant  denied 
it,  and  that  it  had  nothing  to  do  with  the  case. 

2.  Criminal  law  <S=3789 (4)  —  Instructions  or 
reasonable  doubt  held  properly  refused  as 
nnlntelllgible. 

Instructions  as  to  reasonable  doubt,  refused 
to  defendant  in  a  prosecution  for  assault  with 
intent  to  murder  a  police  officer,  held  properly 
refused  as  being  unintelligible. 

3.  Homicide  ®=3292(3) — Instractlon  properly 
refused  as  misleading  In  proseontlon  for  as* 
saalt  to  murder. 

A  requested  instruction,  in  a  prosecution 
for  assault  with  intent  to  murder,  held  prop- 
erly refused  as  being  misleading. 
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Bo.) 
4.  Criminal  law  4=9713— Statemeott  by  soils* 

Itor  that  offloert  did  aot  arrest  Innooent  me« 

held  prajudloial. 
In  a  prosecution  for  assault  with  intent  t» 
murder  a  police  officer,  it  was  error  to  over- 
rule objection  to  a  statement  by  the  solicitor  in 
his  argument  to  the  jury,  "You  know  they  (re- 
ferring to  the  officers]  don't  go  out  to  arrest 
innocent  men." 

Appeal  from  Clrcnit  Court,  Marshall  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Paul  West  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.  Reversed 
and  remanded. 

The  following  are  the  charges  refused  to 
the   defendant: 

A.  Gentlemen,  if  out  of  any  part  of  the  evi- 
dence in  this  case  there  arises  in  your  mind 
any  part  of  the  evidence  which  when  taken 
together  with  all  of  the  evidence  creates  in 
your  mind  a  reasonable  doubt  as  to  defendant* 
guilt  then  you  should  acquit  him. 

B.  Gentlemen,  you  cannot  convict  defendant 
of  any  offense,  the  higher  or  the  lower  offense, 
unless  you  believe  beyond  all  reasonable  doubt 
that  defendant  assaulted  Brown  Ryde,  the  man 
alleged  to  have  been  assaulted.  If  yon  believe 
from  the  evidence  in  this  case  that  he  did  not 
assault  him  as  charged,  then  yon  should  ac- 
quit him  of  an  assault  to  murder  or  an  as- 
sault with  a  gun.  If.  you  do  not  believe  be- 
yond all  reasonable  doubt  that  defendant  had  s 
pistol  on  that  occasion,  then  you  could  not  find 
him  guilty  as  charged. 

C.  Gentlemen,  yon  must  not  only  believe  l>e- 
yond  all  reasonable  doubt  that  the  proof  is  not 
only  consistent  with  defendant's  guilt,  but  that 
it  is  inconsistent  with  every  other  relative 
conclusion  in  the  case  before  yon  can  convict 
him.  Then,  gentlemen,  unless  you  do  believe 
beyond  all  reasonable  doubt  that  defendant  is 
guilty  and  that  the  evidence  is  inconsistent 
with  defendant's  innocence  yon  should  acquit 
him. 

Rayburn  ft  Wright,  of  Guntersville,  for  ap- 
pellant. 

J.  Q.  Smith,  Atty.  Gen.,  and  Richard  V. 
Bvans,  Asst  Atty.  Gen.,  for  the  State. 

BRICKBN,  P.  J.  Tl^e  former  order  of  this 
court  dismissing  the  appeal  was  set  aside  on 
June  30,  1019,  and  the  case  was  restored  to 
the  docket  of  this  court  to  be  heard  upon  its 
merits. 

The  defendant  was  indicted,  together  with 
another  (not  on  trial),  for  the  offense  of  as- 
sault with  intent  to  murder.  It  appears 
from  the  evidence  that  during  a  struggle  be- 
tween defendant  and  the  injured  party. 
Brown  Hyde,  a  police  officer,  in  a  dark  room, 
Hyde  was  shot  through  the  hand  by  some 
one.  There  was  no  poaitive  evidence  that  de- 
fendant fired  the  shot,  or  that  he  bad  a  pis- 
tol in  his  possession.  To  the  contrary,  the 
evidence  would  seem  to  indicate  that  defoid- 
ant  had  no  pistol  upon  that  occasion.    How- 
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ever,  It  was  n«>t  conduslye  upon  this,  point, 
and  the  evidence  as  a  whole  was  such  that 
the  Jnrj^  might  infer  that  the  defendant  did 
have  a  pistol  and  was  the  person  who  fired 
the  Shot. 

There  were  several  exceptions  reserved  to 
the  rulings  of  the  court  npon  the  admission 
of  testimony.  We  refrain,  however,  from 
treating  separately  each  of  these  exceptions, 
as  It  would  serve  no  good  purpose  so  to  do. 
Suffice  It  to  say  that  In  several  instances  In 
this  connection  there  Is  manifestly  no  merit 
In  the  contention  that  the  court  erred  in  its 
mlings.  Moreover,  many  of  the  objections 
wera  general  In  their  nature,  and  for  that 
reason  were  properly  overruled. 

(1]  The  defendant  teetifled  as  a  witness  far 
bis  own  behalf,  and  on  bis  cross-examina- 
tion the  solicitor  was  permitted,  over  the  ob- 
jection of  the  defendant,  to  Inquire  of  de- 
fendant  If  he  did  not  go  to  Chattanooga  on 
ttie  day  before  the  difficulty  in  Issue  'here  In 
company  with  a  negro  woman,  one  Annie 
Love,  and  bring  baclc  a  large  amount  of 
whisky,  and,  further,  If  defendant  had  not 
on  a  former  occasion  had  600  pints  of  liquor 
Bhlp];>ed  to  the  ferry  In  GuntersvUle.  These 
matters  were  wholly  foreign  to  the  Issues  in 
fbe  case  being  tried,  and  were  calculated  to 
be  highly  prejudicial  to  the  defendant,  and 
should  not  have  been  permitted.  We  are  of 
the  opinion  that  the  statement  made  by  the 
conrt,  to  wit:  "Gentlemen  of  the  Jury,  be 
denies  all  this,  but  It  has  nothing  to  do  with 
It  anyway" — In  no  sense  counteracted  tbe 
harmful  effect  these  matters  had  upon  tbe 
minds  of  tbe  Jury.  Tbe  Bale  and  only  Issue 
Involved  upon  the  trial  of  this  case  was 
whether  or  not  the  defendant  was  guilty  of 
any  offense  comprehended  in  the  indictment, 
and  this  effort  upon  the  part  of  the  state  to 
inject  other  matters  into  the  trial,  matters  so 
clearly  hurtful  to  defendant,  could  operate 
<«Iy  In  defeating  the  constitutional  right  of 
defendant,  which  guarantees  to  blm,  as  to  all 
other  persons  charged  with  crimes,  "a  fair 
and  impartial  trial  by  Jury." 

[2]  Charges  A  and  C,  refused  to  defendant, 
were  unlntelllglble,  apd  yren  properly  re- 
fused. 

[3]  Charge  B  was  misleading,  and  was 
properly  refused. 

[4]  Tbe  court  overruled  the  defendant's  ob- 
jection to  the  following  statement,  made  by 
tbe  solicitor  In  Us  argument  to  tbe  Jury,  to 
wit: 

"You  know  they  [referring  to  the  officers] 
dont  go  out  to  arrest  imiocent  men." 

We  are  of  tbe  oplnltm  that  under  tbe  facts 
of  this  case  this  statement  of  the  solicitor 
was  one  of  fact,  and  was  unauthorized  and 
improper.  The  officers  in  question  here  were 
making  an  arrest  of  the  defendant,  and  the 
question  as  to  whether  he  was  Innocent  or 


not  was  for  the  Jury  to  determine  from  the 
evidence  In  this  case.  Tbe  cnstom  of  tbe  of- 
ficers in  not  going  out  to  arrest  innocent  meiv 
was  not  a  proper  subject  of  dlscuaslon  by  tbe 
solicitor,  and  was  calculated  to  Injurioosly 
affect  the  substantial  rights  of  tbe  defend- 
ant, and  the  objection  of  tbe  def aidant 
should  have  been  sustained.  The  court  of  Its 
own  motion  could  properly  have  esdaded 
this  statement  by  the  solicitor,  and  abooltf 
have  done  so. 
Reversed  and  remanded. 


ta  Aiiu  App.  4a» 
JONES  V.  STATE.    (2  Dlv.  209.) 

(Conrt  of  Appeals  of  Alabama.    Mar  18, 
1920.) 

I.  Tratpass  «s»89'— Geaeral  afllmative  ohari* 
for  the  state  erroiMus,  where  ■■foraatlon 
laid  possMsien  Jolntty  la  several  aid  ■vldaaoe 
showed  pMteMioa  In  ose  oaly. 
Where   tbe   information   for  trespass   laid 
the  possession  of  the  property  jointly  la  five 
parties,  wliile  the  uncontradicted  evidence  dis- 
closed that  the   possession   was  in  only  one 
party,  it  was  error  to  give  the  general  aflirma- 
tive  cliarge  for  the  state. 

2.'Crlinlaal  law  4=3561  (I)— Jury  aatharizad  t* 
return  vordiot  of  guilt  oaly  when  thoy  believe  . 
ovidenoe  beyond  a  reasonable  doubt. 
A  Jury  is  only  authorized  to  return  a  ver- 
dict of  gnilt  against  a  defendant  diarged  with 
crime  when  they  believe  the  evidence  beyond 
a  reasonable  doubt. 

Aiipeal  from  Circuit  Conrt,  Cboctaw  Conn- 
ty ;  Ben  D.  Turner,  Judge. 

Art  Jones  was  tried  upon  an  InformatloD 
of  the  solicitor  based  uiion  an  affidavit  charg- 
ing trespass  after  warning,  was  convicted, 
and,  from  the  Judgment,  be  appeals.  Re- 
versed and  remanded. 

Joe  D.  liindsey,  of  Butler,  for  appellant. 
J.  Q.  Smith,  Atty.  Oen.,  and  Horace  Wilk- 
inson, Aast  Atty.  Gen.,  for  tbe  State. 

SAMFORD,  J.  Tbe  bill  of  exceptlcms  In 
this  case  is  not  In  strict  accord  with  tbe 
rules  of  this  court,  but  It  does  not  present 
such  a  case  as  would  authorize  the  striking 
of  tbe  bill  of  exceptions. 

[1]  The  information  of  tbe  solicitor  lays 
the  possession  of  tbe  property  Jointly  In  five 
parties,  while  the  uncontradicted  evidence 
discloses  the  fact  that  tbe  poasesaion  was 
only  In  one  party.  For  this  reason,  tbe 
conrt  erred  In  giving  tbe  general  affinaattve 
charge  for  tbe  state  as  requested. 

The  affirmative  charge,  given  at  the  re- 
quest of  the  state,  was  as  follows:  "If  you 
believe  the  evidence  In  this  case,  you  should 
find  the  defendant  guilty.*' 
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[2]  A  Jury  to  only  authorised  to  retnm  a 
verdict  of  guilt  agaitut  a  defendant  charged 
wltb  crime  when  they  believe  the  evidence 
beyond  a  reasonable  doubt  This  being  omit- 
ted from  the  charge  as  reqnetted,  the  court 
committed  error. 

For  the  two  errors  above  pointed  out,  the 
judgment  of  the  circuit  court  is  reversed 
and  the  cause  is  remanded. 

Beversed  and  remanded. 


(IT  Ala.  AV9.  401) 

SPELCE  V.  STATE.     (8  Div.  681.) 

(Court  of  Appeals  of  Alabama.     AprQ  6, 
•       1920.) 

i.  latoxleatlag  llquora  «=9 198— Solicitor  prop- 
erly permitted  te  amead  affidavit  where  rever- 
Med. 

Where  original  affidavit  charged  titat  de- 
fendant "bod  m  bis  posaession  or  stored  or 
kept  for  sale  Bpiritnoos,  vinous  or  mslt  liquors 
contrary  to  law,"  the  court  properly  permitted 
the  solicitor  to  amend  its  affidavit  so  as  to 
charge  that  the  defendant  "after  Januar;  25, 
1010,  had  in  his  possession,  etc.";  the  amend- 
ed affidavit  being  reverified'  by  the  original 
party  making  it,  before  the  original  officer  be- 
fore whom  the  affidavit  was  made. 

2.  Criminal  law  «=»S60— State  mast  establish 
material  tagredieiits  beyond  reasonable  doabt. 

To  sustain  a  conviction  for  a  crime,  the 
state  must  establish  every  materisl  ingredient 
of  the  otFense  beyond  a  reasonable  doubt,  and 
facts  and  drcnmstances  that  are  only  suspicious 
are  not  sufficient. 

3.  Intexloattng  liquors  «=3236(6</2)— Evidence 
kold  Insafllclent  to  show  unlawful  possession. 

In  a  prosecution  for  unlawfully  having  pos- 
session of  prohibited  llqubn  contrary  to  law 
after  January  2S,  1919^  under  Acts  1919,  p.  6, 
«vidence  held  insufficient  to  support  a  eonvic- 
ti<»i. 

Ajypeal  Ixofa  Circuit  Court,  Madison  Coun- 
ty ;  Robert  O.  Brickell,  Judge. 

Ejdd  Spelce  was  tried  and  convicted  on  a 
charge  of  having  possession  of  prohibited  liq- 
uors contrary  to  law  after  January  26,  1919, 
and  from  the  judgment  he  appeals.  Reversed 
and  remanded. 

Douglass  Taylor  and  B.  B.  Smith,  both  «ft 
Huntsville,  tor  appellant 
J.  Q.  Smith,  At^.  Qen.,  for  the  State. 

SAMFORD,  3.  [1]  The  original  affidavit 
charged  that  defendant  "had  in  bis  posses- 
sion, or  stored,  or  kept  for  sale,  spirituous, 
vinous  or  malt  liquors  contrary  to  law."  On 
the  trial,  over  the  objection  and  exception  of 
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tlie  defendant,  the  solicitor  was  t>ermttted  to 
amend  the  affidavit  so  as  to  charge  that  the 
defendant,  "after  January  25, 1919,  had  In  his 
possession  spirituous,  vinous  or  malt  liquors 
contrary  to  law,"  the  amended  affidavit  be- 
ing reverlfled  by  the  original  party  making 
it,  before  the  original  officer  before  whom 
the  affidavit  was  made.  The  court  did  not 
err  In  this  ruling.  4  Ency.  Dig.  Ala.  Bepts. 
p.  89,  1 119. 

Stated  in  the  most  favorable  light  to  the 
state,  the  evidence  In  this  record  shows: 

The  wife  of  this  defendant  was  the  owner 
of  a  residence  in  Huntsville,  Ala.,  where  she 
and  her  husband  resided.  On  the  10th  of 
Mardi,  1919,  a  police  officer  of  the  dty  of 
Huntsville,  without  a  warrant,  went  into  the 
house,  in  the  absence  of  the  defendant,  the 
wife  and  her  maid  being  In  the  house  at- 
tending their  household  duties,  and  found  a 
small  wooden  keg  In  the  hall  between  the 
kitchen  and  the  other  part  of  the  bouse ;  this 
keg  containing  about  a  quart  of  something 
which,  to  the  policeman,  smelled  like  whis- 
ky. The  contents  were  never  examined  other 
than  by  the  smell.  Neither  the  ke^  nor  the 
contents  were  offered  in  evidence.  The  wife 
and  maid  both  denied  that  the  keg  contained 
whisky,  but  said  It  was  a  water  keg.  The 
only  connection  shown  between  the  keg  and 
defendant  was  that  he  was  the  husband  of 
the  wttman  who  owned  the  dwelling.  On 
this  evidence,  and  in  spite  of  the  denials  of 
the  defendant  and  his  witnesses  as  to  the 
guilt  of  defendant,  the  defendant  was  fined 
1250  and  sentenced  to  six  months  at  hard 
labor. 

[2,  S]  This  prosecution  is  predicated  upon 
section  Z  of  the  act  of  tbeljeglslature  ap- 
proved January  25,  1919  (Acts  1919,  p.  6), 
which  prohibits  the  possession  of  certain  Uqr 
uors  In  any  quantity,  and  makes  suchpossea- 
slon  a  criminal  offense.  It  is  elementary  law, 
that,  to  sustain  a  conviction  for  crime,  the 
state  must  establish  every  material  Ingredient 
of  the  offense  by  evidence  beyond  a  reasona- 
ble doubt  Facts  and  circumstances  that  are 
only  suspicious  of  guilt  wUl  not  suffice.  Per- 
ry V.  State,  11  Ala.  App.  195,  65  South.  683 ; 
Jones  V.  State,  90  Ala.  630,  8  South.  383, 
24  Am.  St  Rep.  850.  The  evidence  in  this 
case  does  not  rise  to  that  dignity  and  weight 
that  will  support  a  conviction  for  crime. 
Fair  V.  State,  16  Ala.  App.  162,  76  South. 
828;  Oldacre  v.  State,  16  Ala.  Ap0-  161,  75 
South.  827  i  Brown  v.  State,  81  South.  366. 

The  defendant's  motion  for  a  new  trial 
should  have  been  granted.  For  the  error  of 
the  court  in  failing  to  grant  the  motion  foe 
a  new  trial,  the  judgment  is  reversed,  and 
the  cause  Is  remanded. 

Reversed  and  remanded. 
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SIMS  V.  STATE.    (7  Div.  614.) 

(Court  of  Appeals  of  Alabama.    April  6, 
1920.) 

1.  Criminal  law  €=3400(3)— Minute  books  of 
oonrt  of  oommlsslonor*  admlsslblo  to  show 
existencs  of  stook  law. 

In  a  prosecntion  for  Tiolating  a  stock  lav, 
it  was  proper  for  the  state  to  introduce  min- 
ute books  of  the  court  of  connty  commissioners, 
which  showed  a  declaration  of  stock  law  by  the 
jndse  of  probate,  under  Acts  1900-01,  p.  170, 
being  the  liigbest  and  best  evidence. 

2.  Criminal  law  <S=>448(2)— Qnostlon  as  to  lo- 
cation of  land  did  not  call  for  condnslon. 

In  a  prosecQtion  for  violation  of  a  stock 
law,  court  did  not  err  in  allowing  the  state  to 
ask  a  witness,  "Is  your  land  that  you  said  the 
cows  were  on,  the  wheat  patch,  in  a  stock  law 
district  in  Etowah  county?"  such  question  not 
calling  for  a  conclusion  of  the  witness,  but 
rather  for  testimony  as  to  location  of  land  al- 
leged to  haTe  been  trespassed  upon. 

3.  Aalmals  ^=357  —  Burden  on  state  to  show 
lack  of  consent  In  proseoutlOB  for  allowing 
stock  to  run  at  largo. 

In  a  prosecntion,  under  Code  1907,  {  7813, 
and  Acts  1909,  p.  42,  the  bnrden  was  on  the 
state  to  prove  that  the  owner  of  the  land  upon 
which  the  stock  was  allowed  to  run  had  not 
given  his  consent  for  the  stock  to  nm  at  large, 
where  one  of  the  issues  in  the  case  was  wheth- 
er the  landowner  had  given  his  consent. 

Appeal  from  Circuit  (3ourt,  Etowah  Coon- 
ty ;  Woodson  J.  Martin,  Judge. 

Qua  Sims  was  convicted  of  violating  the 
■tock  law,  and  be  appeals.   Affirmed. 

The  defendant  was  indicted  at  the  Spring 
term,  1919,  of  the  drcait  conrt  of  Etowah 
connty.  The  indictment  contained  two 
conntB ;  one  drawn  under  section  7813  of  the 
Code  of  1907,  and  the  other  under  an  act 
of  the  Legislature  of  1909.  Acts  1909,  p. 
42.  The  defendant  was  put  on  trial  on  this 
Indictment  before  the  Judge  of  the  circuit 
conrt  sitting  without  a  jury,  was  convicted, 
and  from  the  judgment  of  conviction,  he 
appeals. 

J.  M.  Miller,  of  Gadsden,  for  appellant 
J.  Q.  Smith,  Attar.  Oen.,  and  H.  a  Slvley, 
8oL,  of  Oadsden,  for  the  State. 

SAMFORD,  J.  The  establishment  of  a 
Btodc  law  district  In  parts  of  beat  25  in 
Etowah  county  was  by  virtue  of  an  act  of 
the  Legislature  of  Alabama.  Acts  1900-01, 
p.  170.  Under  this  statnte,  the  probate  Judge, 
upon  proper  petition,  was  authorized  to  or^ 
der  an  election,  so  that  the  qualified  voters 
of  the  territory  to  be  affected  might  deter- 
mine the  question  whether  certain  stock 
should  be  prohibited  from  running  at  large. 
After  the  election  had  been  held,  it  was  the 


duty  of  the  managers  of  the  dectlon  to  count 
the  ballots  and  to  certify  the  result  of  the 
election  to  the  Judge  of  probate.  If  a  majori- 
ty of  the  votes  cast,  9b  certified  by  the  mana- 
gers, was  In  favor  of  prohibiting  such  stock 
from  running  at  large.  It  became  the  dnty 
of  the  judge  of  probate  to  enter  that  tad 
on  the  minute  books  of  the  court  of  county 
commissioners;  and  when  this  was  done  it 
became  unlawful,  In  such  territory,  for  the 
owner  of  cows,  as  well  as  other  animals  nam- 
ed in  the  act,  to  permit  them  to  go  upon  the 
land  or  crop  of  another  within  the  prohibited* 
territory. 

[11  In  order  for  the  state  to  sihow  that, 
at  the  time  of  the  finding  of  the  indictment 
and  prior  thereto,  stock  law  existed  In  parts 
of  beat  25,  it  was  proper  for  the  state  to 
introduce  liUnttte  Books  Bi  and  D,  whicli 
showed  a  declaration  of  stock  law  by  the 
judge  of  probate  of  Etowah  county  for  parts 
of  beat  25.  Being  the  minute  books  of  the 
court  of  county  commisrioners,  they  were 
the  highest  and  best  evidence  of  the 
establishment  of  the  stock  law  district  for 
parts  of  beat  25,  as  provided  by  the  act  of 
the  Legislature.  These  were  the  highest  and 
best  evidence  of  the  facts  necessary  to  be 
established,  and  the  court  did  not  err  In 
overruling  defendant's  objections. 

[2]  The  conrt  did  not  err  in  allowing  the 
state  to  ask  the  witness  Marion  McGluney 
the  following  question: 

"Is  your  land  that  yon  said  the  cows  were 
on — ^the  wheat  patch — ^in  a  stock  law  district  in 
Etowah  connty?" 

The  question  did  not  caQ  for  a  oondnsion 
of  the  witness,  but  called  tor  testimony  as 
to  the  location  of  the  lauds  alleged  to  have 
been  trespassed  upon.  The  law  fixes  the 
status  as  to  certain  territory;  the  question 
whether  the  lands  covered  by  the  indictment 
were  in  such  territory  was  a  fact,  whidi 
might  be  testified  to  by  the  witness.  If  he 
knew. 

There  was. ample  evidence  to  justify  the 
court  in  Its  conclusion  that  the  defendant 
either  owned  or  controlled  the  stock  alleged 
to  have  been  allowed  unlawfully  to  run  at 
large,  and  also  that  the  defendant  knowing 
permitted  the  cows  to  go  upon  the  lands  of 
McCiluney. 

[3]  One  of  the  Issues  in  the  case  was 
whether  the  defendant  knowingly  itermltted 
the  cows  to  go  upon  the  lands  of  Marion  Mc- 
Clnney,  Within  a  stock  law  district,  without 
the  consent  of  said  McGluney.  It  became 
necessary,  therefore,  for  the  state  to  prove 
that  Marion  McGluney  had  not  given  hi* 
consent  for  the  stock  to  run  at  large,  nie 
court  did  not  err  in  this  ruling. 

We  have  examined  the  other  exceptions 
taken  on  the  trial  of  tills  case,  and  are  of 
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the  oplDion  that  tiie  court  has  not  committed 
prejadldal  error. 

There  is  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


(17  Ala.  App.  tSS) 

JACOBS  V.  STATE. 


(8  DIV.  699.) 


(Court  of  Appeals  of  Alabama.    April  6, 
1920.) 

1.  Criminal  law  e=3l086(l)— Proceedlag  In  In- 
farfor  oeurt  mnst  appear  In  record  on  appoal 
from  elrcntt  .oonrt. 

On  appeal  to  the  appellate  court  from  the 
circuit  court  in  a  case  originating  in  the  inferior 
criminal  court  in  Madison  county,  a  conviction 
must  be  reversed,  unless  it  affirmativelr  ap- 
pears from  the  record,  if  such  was  tbe  case, 
that  the  case  was  finally  tried  in  the  inferior 
criminal  court,  and  judgment  of  conviction  ren- 
dered against  the  defendant,  and  from  such 
judgment  en  appeal  was  taken. 

2.  Criminal  law  «s>260(t3)— On  appeal  from 
Inferior  oonrt,  case  must  be  tried  on  brief 
statement  of  complaint. 

If  an  appeal  is  taken  to  the  drenit  court 
from  the  Inferior  criminal  court  of  Madison 
county,  the  case  must  there  be  tried  upon  a 
brief  statement  of  complaint,  signed  by  the  so- 
licitor, as  provided  by  Code  1907,  §  6732,  un- 
less such  complaint  is  shown  to  have  been 
waived  by  and  with  consent  of  the  defendant. 

3.  Criminal  law  «=>400(3)— Reoorda  of  com- 
missioners' oonrt,  showing  stock  law,  admls- 
sibla. 

In  a  proaecntion  for  violation  of  a  stock 
law,  court  properly  admitted  in  evidence  the 
records  of  the  commissioners'  court,  which 
showed  the  duly  established  stock  law. 

4.  Animals  «=357— Proof  reqnlrsd  In  prossen- 
tlon  for  violation  of  stoek  law. 

In  a  prosecution  for  knowingly  permitting 
cattle  to  ran  at  large  and  go  upon  the  land  of 
another  without  his  consent,  in  violation  of 
stock  law,  the  state,  as  In  all  criminal  cases, 
must  olfer  evidence  to  prove  each  and  every 
material  allegation  charged  in  the  complaint. 

5.  Animals  «=357— Proof  rtqulred  in  prosecn- 
tlon  for  violation  of  stock  law. 

In  a  prosecntion  for  knowingly  permitting 
cattle  to  run  at  large  and  go  upon  the  land  of 
another  without  his  consent,  in  violation  of 
stock  law,  the  state  must  prove  the  existence 
of  a  duly  and  legally  established  stock  law, 
that  the  cattle  of  defendant  were  running  at 
large  in  that  portion  of  the  district  complained 
of  withont  the  consent  of  the  landowner,  and 
that  the  defendant  knowingly  permitted  the  cat- 
tle to  so  run  at  large,  eta 

0.  Criminal    law    «=»308,    561  (2)— Defnndant 
presumed  Innocent;    essential  fads  must  bs 
proven  to  satisfaetlon  of  Jury  beyond  rea- 
sonable donbt. 
In  a  prosecution  for  knowingly  permitting 

cattle  to  run  at  large  and  go  upon  the  lands  of  j 


another  without  his  consent,  In  violation  of 
stock  law,  the  essential  facts  must  be  proven 
to  the  satisfaction  of  the  jury  trying  the  case 
beyond  a  reasonable  doubt,  and  the  usual  pre- 
sumption of  innocence  attends  the  defendant 

7.  Animals  •«=9S7— Evidence  held  insufllclent  to 
sustain  conviction  for  violating  stock  law. 

In  a  prosecution  for  knowmgly  permitting 
cattle  to  run  at  large  and  go  upon  the  land  of 
another  without  liis  consent,  in  violation  of 
stock  law,  evidence  held  insufficient  to  sustain 
a  conviction. 

8.  Animals  «s>57— Owner  not  orlmlnally  iiaMs 
for  cattle  running  at  large  by  reason  of  un- 
known broken  plaee  In  fenoe. 

If  an  owner  in  good  faith  placed  his  cattle 
within  an  inclosure  used  by  liimself  and  others 
as  a  pasture,  and  without  his  knowledge  the 
fence  of  said  pasture  was  broken,  and  the  cattle 
passed  through  onto  the  lands  of  another,  he 
would  not  be  criminally  liable  as  a  consequence 
thereof  for  knowingly  letting  his  cattle  run  at 
large  and  upon  the  lands  of  another  without 
his  consent,  in  violation  of  stock  law. 

9.  Statutes  «=>24l(l)— Penal  statutes  striotly 
construed. 

Penal  statutes  must  be  strictly  constrned. 

10.  Animals  «=3S7— Allowing  to  run  at  largs 
must  be  knowingly  done. 

Intent  is  not  essence  of  offense  of  know- 
ingly permitting  cattle  to  run  at  large  and  to  go 
upon  the  lands  of  another  without  his  consent, 
in  violation  of  stock  law;  but  the  wrongful  act, 
if  committed  knowingly,  would  necessarily  carry 
with  it  the  intent  of  a  criminal  nature,  for  to 
act  knowingly  in  defiance  of  any  law  of  the 
land  is  to  manifest  a  criminal  intent. 

11.  Criminal  law  «=324— Prasumed  that  every 
person  Intends  to  do  what  he  does. 

It  is  presumed  that  every  person  intends  to 
do  what  he  does,  and  that  the  natural,  neces- 
sary, and  probable  consequences  of  his  acts 
were  intended. 

Appeal  from  Circuit  Court,  Madison  Ootm- 
I7;  Roberta  Brlckell,  Judge. 

Frank  Jacobs  was  convicted  of  knowing- 
ly permitting  cattle  to  run  at  large  aqd  go 
upon  the  lands  of  another  without  his  con- 
sent, in  violation  of  the  stock  law  regula- 
tion s,  and  be  appeals.  Reversed  and  re- 
manded. 

Lanier  A  Pilde,  of  Huntsvllle,  for  appel- 
lant 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  State. 

BRICKEN,  P.  J.  Tbe  defendant  was  con- 
victed for  the  offense  of  knowingly  permit- 
ting bis  cattle  to  run  at  large  or  go  upon 
the  lands  of  J.  H.  Durham  without  his  con- 
sent within  a  stock  law  district  etc.  The 
prosecution  originated  in  the  inferior  crim- 
inal court  of  Madison  county ;  the  affidavit 
of  one  J.  B.  Durham  being  sworn  to  and 
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Bubsetlbed  before  Carter  H.  Bice,  clerk  of 
said  court  The  warrant  of  arrest  was  duly 
Issued  and  made  returnable  before  the  Judge 
'of  the  Inferior  criminal  court  of  Madison 
county,  Ala.,  and,  so  far  as  this  court  may 
know  frcMn  the  record  before  us,  the  cause 
Is  still  pending  in  the  inferior  criminal  court 

[1,2]  This  appeal  purports  to  be  from  a 
Judgment  of  conviction  in  the  circuit  court 
of  Madison  county,  but  nowhere  in  the  record 
is  it  shown  from  what  source  the  circuit 
court  acquired  Jurisdiction  of  the  case,  nor 
is  it  shown  upon  what  process  the  cause  was 
tried  in  tlie  circuit  court  If  the  case  was 
Anally  tried  in  the  interior  criminal  court, 
and  Judgment  of  conviction  rendered  agatast 
the  defendant,  and  from  such  judgment  an 
t  appeal  was  taken,  these  facts  necessarily 
must  affirmatively  appear  from  the  record. 
Haynes  v.  State,  6  Ala.  App.  167,  59  South. 
325;  Perry  v.  State,  81  South.  858.  If  an 
appeal  Is  taken  to  the  drcait  court,  the  cause 
must  there  be  tried  upon  a  brief  statement 
of  complaint,  signed  by  the  solicitor,  as  pro- 
vided by  Code  1907,  i  6732,  unless  such 
complaint  is  shown  to  have  been  waived 
by  and  with  the  consent  of  defendant 
Moss  V.  State,  42  Ala.  546;  Haynes  v. 
State,  supra ;  Perry  v.  State,  supra ;  Howard 
V.  State,  81  South.  345.  These  necessary  re- 
quirements are  not  shown  by  the  record; 
hence  a  reversal  of  the  Judgment  of  convic- 
tion in  the  circuit  court  must  follow,  under 
,  the  authority  of  the  cases  above  cited. 

[3]  As  a  result  of  the  above  holding,  which 
is  conclusive  of  this  appeal,  it  would  not  ap- 
pear to  Jbe  necessary  that  other|  questions  pre- 
sented should  be  considered  at  this  time; 
but  for  the  guidance  of  the  court  and  coun- 
sel upon  another  trial  of  this  case,  we  are 
of  the  opinion  that  the  court  committed  no 
error  in  its  rulings  upon  the  admission  in  evi- 
dence of  the  records  of  the  commissioners' 
court,'  which  showed  the  duly  established 
stock  law  in  Trlana  precinct  and  in  Whites- 
burg  precinct  of  Madison  county,  Ala.  From 
the  evidence  offered  in  this  connection  It  ap- 
pears that  a  stock  law  for  the  two  precincts 
named  was  duly  established.  Gus  Sims  v. 
State,  85  South.  836  (present  term);  Savage 
V.  Wallace.  165  Ala.  572.  61  South.  605; 
Phillips  V.  Bynum,  145  Ala.  549,  39  South. 
911 ;  Oommissloners  v.  Jcdmson,  145  Ala.  553, 
39  South.  910. 

|M-6]  Of  coarse,  In  this  case,  as  In  •  all 
criminal  cases,  the  state  must  offer  evidence 
to  prove  each  and  every  material  allegation 
charged  In  the  complaint  which  here  eon- 
sisted  of  (1)  the  existence  of  a  duly  and 
legally  established  stock  law  for  the  dis- 
trict in  question ;  (2)  that  the  cattle  of  the 
defendant  were  running  at  large  in  that  por- 
tion of  the  district  complained  of— In  this 
case,  upon  the  lands  of  J.  H.  Durham,  (3) 
without  the  consent  of  said  J.  H.  Durham; 
(4)  that  defendant  knowingly  permitted  such 


cattle  to  so  nm  at  large,  etc.;  and  these 
facts  must  necessarily  be  proven  to  the  satis- 
facUon  of  the  Jury  trying  the  case  beyond  a 
reasonable  doubt. 

[T-11]  The  usual  presumption  of  innocence 
attends  the  defendant  in  a  case  of  this  char- 
acter, as  In  all  other  criminal  cases,  there 
being  no  difference  in  the  rule  here  from 
that  of  any  other  criminal  charge,  and  no 
unfavorable  presumptions  are  to  be  indulged 
against  the  defendant  in  a  charge  or  accusa- 
tion of  this  character.  From  a  careful  exam- 
ination of  the  evidence,  as  shown  by  the  rec^ 
ord  in  the  case,  it  t»  very  vague  and  uncer- 
tain as  to  whether  the  cattle  of  defMidant 
were  permitted  to  run,  or  did  run,  at  large 
upon  any  land  owned  by  J.  H.  Durham,  and 
hence  that  i>ortlon  of  the  complaint  which 
charges  that  the  cattle  of  defendant  were 
permitted  to  run  at  large  or  go  upon  the 
lands  of  J.  H.  Durham,  without  the  consent 
of  J.  H.  Durham,  the  owner  of  said  lands, 
-appears  not  to  have  been  eBtablished  by 
the  evidence  in  this  case ;  the  only  testimony 
upon  this  subject  being  that  of  complainant 
Durham,  who  merely  testified,  in  reply  to 
question  by,  the  solicitor,  "Did  any  of  IJie 
cattle  get  on  your  crop?"  and  the  witness  an- 
swered, "Yes." 

We  are  of  the'  opinion  that  this  is  not 
sufficient  to  properly  establish  or  prove  this 
material  allegation  of  the  complaint;  and 
it  appears  to  us  that  allegation  4  above  re- 
ferred to,  "Uiat  defendant  kntneimolv  permit- 
ted such  cattle  to  so  run  at  large,"  falls 
utterly  of  having  been  established  by  any 
of  the  evidence  contained  in  the  record,  nor 
does  it  appear  that  any  such  inference  could 
fairly  be  drawn  from  the  evidence  or  any 
part  thereof.  To  the  contrary,  it  appears 
without  dispute  that  the  defendant  not  only 
did  not  knowingly  pertnlt  his  cattle  to  run 
at  large  in  the  prohibited  stock  law  district 
or  upoh  the  lands  of  Durhani,  but  as  a  mat- 
ter of  fact  had  no  knowledge  that  bte  cat- 
tle were  out  of  the  pasture  on  the  TImmons' 
place,  where  he  and  other  tenants  ha(J  pot 
their  cattle,  and  the  testimony  is  without 
conflict  that  defendant  knew  nothing  tA  his 
cattle  being  out  of  said  pasture  until  notified 
by  Durham.  If  the  defendant  in  good  faith 
placed  hia  cattle  within  an  inclosure  used  by 
himself  and  others  as  a  pasture,  and  withont 
his  knowledge  the  fence  to  said  pasture  was 
broken,  and  the  cattle  thus  passed  through 
onto  the  lands  of  Durham,  we  are  of  the  opin- 
ion that  the  defendant  would  not  be  criminal- 
ly liable  as  a  consequence  thereof. 

Penal  statutes  must  be  strictly  construed, 
and  any  other  construction  here  wonld  be 
to  overturn  and  repudiate  the  elementary 
propositiod  of  law  that  "a  wnxigful  act  and 
a  wrongful  intent  must  concur  to  constitute 
what  the  law  deems  a  crime."  Gordon  v. 
State,  52  Ala.  808,  23  Am.  Bep.  676.  It  is 
true  in  the  charge  here  intent  la  not  an 
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eeseoce  of  tlM  oOenm ;  bat  tbe  wronKful  act 
complained  of,  if  committed-  knowingly, 
would  necessarily  carry  witb  it  the  intent 
of  a  criminal  nature,  for  to  act  knowingly 
in  defiance  of  any  law  of  the  land  is  to 
manifest  a  criminal  Intent,  and  tbe  presump- 
tion is,  and  necessarily  nlust  be,  that  "every 
person  intends  to  do  what  he  does,  and  that 
tbe  natural,  necessary,  and  probable  con- 
sequences of  his  acts  were  Intended."  In 
the  instant  case,  however,  there  is  no  evi- 
dence showing  or  tending  to  show  that  the 
defendant  knowingly  permitted  his  cattle  to 
run  at  large  as  charged,  and  we  are  there- 
fore of  the  opinion,  in  the  fa^  of  tbe 'affirm- 
ative and  undisputed  evidence  that  he  did 
not  so  permit  his  cattle  tp  run  At  large,  that 
the  court  erred  in  refusing  the  general  charge 
requested  by  tbe  defendant . 

Tbe  judgment  of  tbe  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 


a?  Ala.  App.  444) 

J0NE8  V.  STATE. 


(4  DIv.  639.) 

May  18, 


(Court  of  Appeals  of  Alabama. 
.  1920.) 

1.  liiMxIoatIng  llqaora  <&=» 1 39— Evidence  held 
to  show  pouesslon  of  Intoxleating  liquors. 

In  a  prosecution  for  !haring  intosicating 
Bqnors  in  poesessioii,  an  agreed  statement  of 
facts  that  tbe  sheriff,  on  searching  defendant's 
premises,  found  in  his  bedroom  a  half  gallon 
of  ram,  held  to  show  a  direct  violation  of  Acts 
1919,  p.  t,  f  2,  making  it  anlawful  to  have  in 
possession  certain  prohibited  liquors  and  bev- 
erages. 

2.  CoBstltutlonal   law    «s>8t— "Poiloe    power" 
defined. 

The  "police  power"  of  the  state  is  that 
power  which  is  necessary  for  its  preservation 
and  wlthont  which  it  cannot  serve  the  par- 
pose  for  which  it  was  formed,  and  such  power 
is  properly  exercised  in  preserving  the  health, 
morals,  or  safety  of  the  public, 

[Ejd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  SMrst  and  Second  Series,  Police 
Power.]. 

3.  intoxleatiiii   llquars  «s»S— Prohlhttio*  aets 
held  witMa  state  police  power. 

It  is  the  accepted  and  declared  policy  of 
this  state  that  whisky  which  may  be  need  as 
a  beverage  is  menace  to  the  health  and  morals 
of  tbe  coimniinity,  and  the  Legislature  may 
therefore,  nnder  the  police  power,  enact  any 
law  that  will  aid  in  stamping  out  drunkenness, 
or  tliat  will  prevent  evasioas  of  ths  law  as  it 
affeota  tbe  citisens  in  their  relation  one  to  an- 
other. 

4.  Intoxleating  Hquort  <e=3l7— SUtnta  prohibit- 
lag  possession  Inid  valid. 

Acts  1919,  p.  7,  i  2,  prohibitinc  the  pos- 
session of  intoxicating  liquors,  is  constitutional 
•nd  valid. 


Appeal  from  Ctreott  Oonrt,  0«iieva  Oonn- 
ty;    H.  A.'Pearce,  Judge.  . 

Henry  Jones  was  tried  and  convicted  on 
a  charge  of  having  in  his  possession  prohibit- 
ed liquors,  as  defined  by  the  ttrohibitioin 
laws  of  the  state,  and  from  his  conviction 
he  appeals.    Affirmed. 

W.  O.  Mnlkey,  of  Geneva,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAMFOBD,  J..  Tbe  following  are  the  facts 
apon  which  tbe  oaus*  was  tried : 

''  "It  Is  agreed  by  and  between  the  solicUor 
and  tbe  attorney  representing  the  defendant 
end  the  defendant  in  his  own  proper  person 
that  this  caose  be  sabmitte^  to  be  tried  by 
Hon.  H.  A.  Pearce,  judge,  a  jury  being  waived, 
and  that  the  following  are  the  facts,  viz.:  On 
the  second  Sunday  in  October,  1919,  the  sHeriC 
of  Geneva  eonnty,  Alaj,  having  in  Us  posses- 
sion  a  warrant  to  search  the  premises  ol  Hen- 
ry Jones,  went  to  his  residence  In  this  county, 
and  after  making  diligent  search  found  sitting 
in  the  bedroom  of  tbe  said  defendant  not  ex- 
ceeding one-half  gallon  of  rum;  that  this  was 
tbe  only  liquor  or  mm  of  any  kind  found  by 
the  sheriff  on  tbe  premises.  This  liquor  was 
found  in  the  home  of  the  said  Henry  Jones, 
and  not  elsewhere. 

"It  is  farther  agreed  that  the  said  Henry 
Jones,  the  defendant,  would  testify  tliat  he  bad 
said  liquor  or  rum  for  his  own  personal  use 
and  that  he  did  not  have  it  for  sale  or  any 
other  unlawful  disposition  and  that  be  had  nev- 
er sold  .any.  It  is.  agreed  that  there,  is  no  evi- 
dence in  the  case  that  shows  tbe  contrary."  . 

[1]  The  f&cts  show  an  act  In  the  very 
teeth  of  section  2  of  an  act  of  the  Ireglsla- 
ture  approved  January  25,  1919  (Acts  1919, 
p.  6). 

The  duty  and  power  at  courts  is  to  inter- 
pret and  declare  the  law  as  it  is,  and  not  in 
accordance  with  the  individual  ideas  of 
judges  as  to  what  it  ought  to  be.  Upon  this 
principle  rests  the  security  of  our  liberties 
from  judicial  tyranny.  Is  it  so  written  in 
the  statute?  Is  the  statute  in  conflict  with 
constitutional  inhibition?  This  is  the  end  of 
inquiry.  It  Is  written  in  the  statute  as  plain- 
ly As  language  can  make  It : 

"That  it  shall  be  unlawful  •  •  •  to  have 
in  possession,  or  possess,  in  this  state,  any  of 
said  prohibited  liquors  and  beverages."  Acts 
1919,  p.  6,  I  2. 

This,  to  US,  seems  to  leave  no  room  for 
construction.  It  means  what  It  says;  and 
says  what  It  means.  This  is  emphasised 
when  the  exceptions  named  in  the  section  are 
read  in  connection  with  the  prohibition. 

It  may  be  admitted  that  unless  the  Legis- 
lature acted  within  the  general  police  power 
in  enacting  section  2,  then  the  enactment,  ii) 
so  far  as  it  prohibits  the  possession  of  any 
quantity  of  llqnor,  most  fall.    In  this  con- 
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nectlon,  we  are  not  iiniiilndfiil  oC  the  well- 
estabUshed  rnle,  sustained  by  the  best  aa- 
thorltles,  that — 

"It  does  not  •  •  •  follow  that  every  stat- 
ute enacted  ostensibly  for  the  promotion  of 
these  ends  [i.  e.,  the  pablic  morals]  is  to  be 
accepted  as  a  legitimate  exertion  of  the  police 
powers  of  the  state.  There  are,  of  neces- 
sity, limits  beyond  which  legislation  cannot 
rightfully  go.  •  •  •  If,  therefore,  a  statute 
pnrporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the  pub- 
lic safety,  has  no  real  or  substantial  relation 
to  those  objects,  or  is  a  palpable  invasion  of 
rights  secured  by  the  fundamental  law,  it  is 
the  duty  of  the  courts  to  so  adjudge,  and  there- 
by give  effect  to  the  Constitution."  Mugler 
V.  Kansas.  123  U.  &  623,  8  Sup.  Ct.  273,  31 
L.  Ed.  206. 

[21  The  police  power  of  the  state  is  that 
power  which  Is  necessary  for  its  preservation, 
and  without  whidi  It  cannot  serve  the  par- 
pose  for  which  It  was  formed.  Ex  parte 
Rowe,  4  Ala.  App.  264,  69  South.  69.  This 
power  Is  properly  ezerdsed  In  preserving  the 
health,  moraU,  or  safety  of  the  public.  As 
to  what  means  are  appropriate  or  needful 
for  this  purpose,  the  Legislature  primarily 
must  determine,  and  Its  acts  In  this  regard 
should  not  be  overturned  by  the  courts  un- 
less In  clear  contravention  of  the  Consti- 
tntion.  Equitable  Loan  &  Security  Co.  v. 
EdwardsvlUe,  148  Ala.  182,  88  South.  1016, 
111  Am.  St.  Kep.  84.  The  statutes  of  this 
state  have  now  made  the  manufacture,  sale, 
di8i)osltlon,  or  possession  of  whisky  a  crime. 
The  traffic  has  not  only  been  condemned,  but 
the  product  Itself  has  been  declared  deleteri- 
ous to  health  and  morals,  and  is  contraband 
and  subject  to  seizure  and  destruction.  In 
en  attempt  to  stamp  out  the  traffic  in  liquor, 
the  Legislature  has  thought  it  necessary  to 
enact  stringent  laws  relative  to  its  possession 
In  order  to  prevent  evasions  of  the  laws 
passed  for  the  protection  of  the  health  and 
morals  of  the  state,  as  it  affects  the  conduct 
of  men  In  their  relations  to  one  another. 
6  B.  0.  L.  p.  180,  f  188.  The  cases  of  Wil- 
liams V.  State,  1T9  Ala.  60,  60  South.  903, 
Eidge  V.  aty,  164  Ala.  599,  61  South.  246, 
26  L.  B.  A.  (N.  S.)  894,  and  French  v.  City 
of  Birmingham,  185  Ala.  669,  61  South.  254, 
were  decided  at  a  time  when  it  was  not  a 
violation  of  law  to  possess  whisky  In  certain 
quantities,  thereby  presenting  a  different 
question  from  the  one  here  considered.  This 
difference  is  recognized  In  the  case  of  West 
Virginia  v.  Oilman,  83  W.  Va.  146,  10  S.  E. 
288,  the  principal  authority  cited  In  the 
Bessemer  Case,  164  ,Ala.  699,  61  South.  246, 
26  L.  B.  A.  (N.  S.)  394,  where  it  is  said: 

"A  very  different  question  would  be  present- 
ed If  the  set  had  made  it  unlawful  for  any 
person  to  keep  intoxicating  liquors  in  his  pos- 
session, either  for  himself  or  for  another,  for 


the  purpose  of  sdling  it,  or  aa  a  devies  to 

evade   the   revenue  laws." 

In  the  later  case  of  Southern  Express  Co. 
T.  WhltUe,  194  Ala.  406,  424,  60  South.  6S2, 
L.  B.  A.  19160,  278,  the  Supreme  Court, 
speaking  through  McClellan,  3.,  criticized  and 
limited  the  opinions  in  Eldge  v.  City  of  Hesse* 
mer,  164  Ala.  699,  61  South.  246,  26  L.  B.  A. 
(N.  S.)  394,  and  State  y.  Williams,  146  N.  C. 
618,  61  S.  E.  61,  17  L.  B.  A.  (N.  8.)  299,  14 
Ann.  Cas.  662,  and  the  quotations  from  Blade 
on  Intoxicating  Liqnors,  sustaining  the  views 
expressed  In  the  Eldge  Case,  were  expressly 
stated  not  to  be  the  rule  In  this  state. 

[3]  The  main  purpose  of  all  our  statutes 
embracing  prohibition  laws  Is  to  promote 
temperance  and  prevent  drunkenness  (Carl's 
Case,  87  Ala.  17, 6  South.  118,  4  L.  B.  A.  380), 
and  it  has  now  come  to  be  the  accepted  and 
declared  policy  of  this  state  that  whisky 
which  may  be  used  as  a  beverage  Is  a  menace 
to  the  health  and  morals  of  the  conmiunlty. 
The  Legislature  may  therefore,  acting  under 
and  within  the  police  power  of  the  state, 
enact  any  law  that  will  aid  In  stamping  oat 
the  evil  aimed  at,  or  that  wiU  prevent  eva- 
sions of  the  law  as  It  affects  the  citizens  In 
their  relation  the  one  to  another.  Boon  Hing 
V.  Crowley,  113  U.  S.  703,  6  Sup.  Ct  730.  28 
li.  Ed.  1146;  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  81  Sup.  Ct  186,  66  Ll  fid.  112. 
32  L.  B.  A.  (N.  S.)  1062,  Ann.  Cas.  1912A. 
487 ;  Dees  ▼.  State.  16  Ala.  App.  97.  76  Sonth. 
646. 

m  Section  2  of  the  act  of  the  Legislature 
(Acts  1919,  p.  6)  Is  not  In  violation  of  the 
Constitution,  and  Is  therefore  valid. 

There  Is  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 

Affirmed. 


07  AIM.  App.  OQ 
ANDREWS  V.  STATE,    (f   DIv.  363.) 

(Court  of  Appeals  of  Alabama.   June  1, 1920.) 

1.  Criminal  law  «=>286,  870— Special  plea  wrt 
verdict  of  Insanity  neoessaiy. 

In  a  prosecution  for  mnrder  committed  by 
a  member  of  a  mob,  instmctions  asserting  the 
proposition  that,  if  defendant  was  insane  at  the 
time  he  committed  the  act  and  the  Jury  were 
so  reasonably  satisfied,  they  must  find  the 
defendant  not  guilty  on  his  plea  of  not  jgnilty, 
were  properly  refused  as  being  in  direct  con- 
flict with  Code  1907,  {{  7176.  7177,  reqairing 
special  plea  of  insanity  and  a  spedal  verdict 
thereon. 

2.  Criminal  law  «s»8l5(l)— InttnntlOM  aat 
reqairing  consideration  of  whole  evldenee 
properly  refused. 

In  a  prosecution  for  murder,  InalrucUons 
beginning  by  hypothesising  a  condition  in  the 
minds  of  the  jury,  without  reqairing  a  consider- 
ation of  the  whole  evidence,  Aeld  properly  re- 
fused as  being  confusing. 


0=>For  otbei  casw  le*  tame  topic  and  KE7-NUHBER  la  all  Key-Nomberod  Digests  and  Iad« 


Digitized  by 


Google 


Ala.) 


ANSKEWS  v.  STATE 
(H  So.) 


841 


3.  Jury  «=>I3I (10)— Question  as  to  qaallflea- 
tlons  of  Juror*  held  within  trial  court's  dls- 
eratlon. 

In  a  prooecation  for  murder,  a  question  by 
court  to  each  Juror  as  to  whether  he  would 
hang  in  a  case  where  the  evidence  satisfied  him 
beyond  a  reasonable  doubt  that  defendant  was 
a  member  of  a  mob  that  went  into  the  county 
Jan  and  killed  a  prisoner  lawfully  confined 
therein,  if  the  evidence  further  satisfied  him 
beyond  a  reasonable  doubt  that  defendant  In  so 
doing  was  guilty  of  murder  in  the  first  degree, 
held  within  the  discretion  of  the  court. 

4.  Criminal  law  «=3ll66</3(l2)— anestian  by 
indgs  as  to  qnalillcation  of  Jaror,  if  arror, 
liald  harmlna. 

In  a  prosecution  for  mnrder,  a  question  by 
the  court  to  each  juror  on  his  qualification  as 
to  whether  he  would  hang  if  satisfied  beyond 
a  reasonable  doubt  that  defendant  was  a  mem- 
ber of  a  mob  that  went  into  the  county  jail 
and  killed  a  prisoner  lawfully  confined  therein, 
and  if  he  was  satisfied  thereon  that  prisoner 
was  guilty  of  murder  in  the  first  degree,  even 
if  error  was  harmless,  where  defendant  was 
gtdlty  of  manslaughter  only. 

9.  Criminal  law  «=>520 (3)— Confessions  admis- 
sible where  Influenoa  of  promises  removed 
before  confession  made. 
Although  promises  have  been  used  to  ob- 
tain a  confession,  where  it  appears  to  the  satis- 
faction of  the  Judge  that  the  influence  of  these 
promises  were  totally  done  away  with  before 
the  confession  ia  made,  the  evidence  will  be 
received. 

8.  Criminal  law  «=»520 (3)— Confessions  admis- 
sible where-  promise  was  withdrawn  bsfora 
oonfesslon  made. 
In  a  prosecution  for  murder,  a  confession 
by  defendant  held  properly  received,  although 
the  prosecuting  attorney  had  made  promises  of 
immunity,  where  it  also  appeared  that  before 
the  confession  snch  promises  had  been  with- 
drawn. 

7.  Witnesses  «=377— Witness  mast  first  declare 
tlMt  ho  knows  the  eharaotor  of  the  person  in 
question. 

Before  a  witness  will  be  permitted  to  testify 
to  character,  he  most  first  declare  that  he 
knows  the  character  of  the  person  about  whom 
he  is  testifying. 

8.  Criminal  law  «=> 1 058 (I)— Failure  to  note 
ruling  on  reqnostsd  Instniotlons  hsid  not  re- 
versible error  In  absence  of  sxooptlon. 

In  a  prosecution  for  murder,  that  trlid 
Judge,  after  reading  the  written  charges  to  the 
jury,  did  not  say  "These  are  instructions  given 
you  by  the  court  at  the  request  of  the  defendant 
and  are  correct  statements  of  the  law  to  be 
taken  by  yon  in  connection  with  what  has  al- 
ready been  said  to  you,"  was  not  error  in  the 
absence  of  exception. 

9.  Homlolde  «=3287— Instmotlon  to  aequit  for 
undisclosed  motive  held  property  refused. 

In  a  prosecntion  for  murder  brought  against 
a  deputy  sheriff  who  as  s  member  of  a  mob 
broke  into  the  county  Jail  and  killed  a  prisoner, 


an  instruction  to  acquit  if  he  merely  Joined  the 
mob  to  protect  the  sherllf  and  to  fool  th* 
other  members  thereof  to  get  them  to  leave  the 
jail,  and  not  to  injure  or  kill  the  prisoner,  held 
properly  refused  as  relating  to  a  secret  and 
nndisdoeed  motive  which  the  evidence  did  not 
show. 

10.  Criminal  law  «=>M44(I4)— Evldenoa  Justi- 
fying rsfasal  of  Instniotlons  presumsd  emlt- 
tod,  where  all  evidence  not  brought  up. 
Where,  on  an  appeal  in  a  murder  case,  the 
bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence,  it  will  be  presumed  that  there  was 
sufficient  evidence  omitted  to  justify  the  trial 
court  in  its  refusal  of  instructions. 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty ;  A.  E.  Gamble,  Judga 

Sim  Andrews  was  convicted  of  man- 
■langbter,  and  he  appeals.    Aidrmed. 

Charge  AA  is  aa  follows: 

The  court  charges  the  jury  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  Sim 
Andrews  did  not  take  any  part  in  the  alleged 
mob,,  that  he  did  not  agree  with  any  one  or 
more  to  Join  in  or  assist  in  killing  IVank  Fov- 
kal,  and  that  he  did  not  enconrsge  said  kflUng 
and  did  not  assist  therein,  but  that  he  tried  to 
dissuade  the  others,  and  merely  took  the  part 
he  did  for  the  purpose  of  protecting  the  sheriff 
and  of  fooling  the  other  persons  and  get  them 
to  leave  the  jail  and  not  ihjure  or  kill  Foukal, 
you  must  find  him  not  guilty  under  bis  plea  ol 
not  guilty. 

The  other  facts  sufficiently  aivear  tcom  tlw 
opinion  of  tbe  court 

Webb,  HcAlpine  ft  Oiove,  of  Mobile,  for 
appellant 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAMFOBO,  J.  Ghargea  1,  2, 16,  21,  29,  34, 
86,  Q,  and  R,  are  all  chargea  attemptlnc  to 
define  "reasonable  doubt"  and  "burden  of 
proof."  The  court  had  already,  in  its  oral 
charge,  dearly  defined  the  law  of  "reasonable 
doubt"  and  "burden  of  proof,"  and  at  the  re- 
quest of  the  defendant  gave  In  writing  80 
charges  on  this  same  subject  many  of  which 
might  have  been  well  refused;  but  In  any 
event  the  propositions  of  law  embraced  In 
the  above  charges  were  fully  covered  In  the 
written  charges  given  at  the  request  of  the 
defendant  and  the  general  charge  of  the 
court  The  multiplication  of  charges  defin- 
ing a  reasonable  doubt  would  toid  rather  to 
confuse  than  to  elucidate. 

[1]  Charges  A,  B,  C,  and  D  assert  the 
proposition  that 'If  the  defendant  was  insane 
at  the  time  he  committed  the  act  and  the 
Jury  are  so  reasonably  satisfied,  they  must 
find  the  defendant  not  guilty  on  hla  plea  of 
not  guilty.  These  charges  are  in  direct  con- 
flict with  Code  1907.  U  7176^  7177,  and  were 
properly  refused. 

[2]  In  addition  to  what  we  hare  said  with 
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regard  to  chaises  Q  and  B,  these  charges  be> 
gin  by  hypothesizing  a  condition  in  tlie  mlnda 
of  the  Jury,  without  requiring  a  considera- 
tion' of  the  wh(de  evidence.  As  stated,  the 
diarges  tend  to  confuse,  and  therefore  were 
properly  refused. 

[1,4]  The  defendant  seriously  contends 
that  the  court  erred  in  asking  eadb  Juror,  up- 
on his  qualification,  this  question: 

,  "Would  you  hang  in  a  case  where  the  evi- 
dence satisfied  you  beyond  a  reasonable  doubt 
that  the  defendant  was  a  member  of  a-  mob 
that  went  into  the  county  jail  and  killed  a 
prisoner  lawfully  confined  therein,  if  the  evi- 
dence further  satisfied  you,  beyond  a  reasonable 
doubt,  that  the  defendant  in  so  doing  was 
guilty  of  murder  in  the  first  degree?" 

The  defendant  was  convicted  of  man- 
slaughter, and  therefore  It  affirmatively  ap: 
pears  he  was  not  injured  by  the  question, 
even  if  It  was  error,  which  we  do  not  hold. 
On  the  contrary,  we  think  it  was  discretion- 
ary with  the  court.  Walker  t.  State,  163 
Ala.  81,  46  South.  640. 

It  seems  from  the  evidence  that' after  the 
defendant  had  been  arrested  on  a  charge  of 
murder,  and  while  he  was  still  in  custody, 
those  In  authority  endeavored  by  induce- 
ment and  promises  of  immunity  to  get  him  to 
confeas  bis  guilt  and  to  tell  the  whole  truth 
as  to  the  crime  and  who  participated  in  it 
This  was  at  Bay  Minette,  the  place  where 
the  crime  was  committed.  The  defendant 
made  no  statement  at  that  time,  but  after  be- 
ing taken  to  Birmingham,  and  after  the  As- 
sistant Attorney  General  having  charge  of 
the  prosecution  had  said  to  defendant: 

"I  made  you  a  proposition  to  the  eitect  that 
if  you  would  tell  about  this  thing  before  we 
left  Bay  Minette,  that  I  would  stand  between 
you  and  trouble.  Well,  now,  I  don't  want  to 
take  any  unfair  advantage  of  yon.  That  propo- 
sition is  off.  I  had  a  reason  then,  but  it  is 
withdrawn.  Everything  you  say,  tikis  gentle- 
man is'  taking  down,  word  for  word.  These 
other  fellows  have  told  the  whole  story.  He 
is  going  to  write  it  up,  and  they  are  going  to 
sign  it,  and  it  will  be  used  against  you  in  court, 
both  before  the  grand  jury  and  petit  jury.  I 
don't  offer  you  any  inducement  whatever  to 
make  any  statement.  •  *  *  Now,  you  can 
make  »  statement  if  you  want  to  and  trust  to 
your  own  luck  as  to  what  good  it  will  do  you. 
I  am  not  going  to  threaten  you;  I  am  not  going 
to  offer  you  any  inducement  at  all.  If  you  want 
to  make  a  statement,  you  can  do  It;  or  you 
can  keep  your  moath  shut" 

— the  defendant  proceeded  to  make  a  state- 
ment regarding  the  crime  with  which  he  was 
charged,  and  his  statement  was  taken  do'wn 
In  writing  and  signed  by  him  in  the  presence 
of  an  officer,  who  certified  that  the  defend- 
.ant  swore  to  the  contents  of  the  statement. 
'  The  defendant  objected  to  this  statement  be- 
ing read  in  evidence,  and  moved  to  exclude 


the  same.  Insisting  that  a  lU'oper  predicate 
had  not  been  laid  to  show  that  the  statement 
was  voluntary. 

[S]  Granting  the  contention  that  promises 
had  been  used  to  get  the  defendant  to  con- 
fess, where  It  appears  to  the  satisfaction  of 
the  Judge  that  the  influence  of  these  promis- 
es are  totally  done  away  with  before  the  con- 
fession was  made,  the  evidence  will  be  receiv- 
ed. 1  GreenL  on  Ev.  i  220.  Tbia  principle 
is  recognized  in  Ward  v.  State,  60  Ala.  120; 
Redd  V.  State,  69  Ala.  225;  and  Lester  v. 
State,  170  Ala.  38.  64  Sooth.  17& 

[I]  The  court  properly  admitted  evidence 
of  the  confession.  The  purpose  of  the  law 
Is  to  get  at  the  troth  regarding  the  Issues  In- 
volved, and  not  to  protect  a  defendant  from 
a  confession  of  guilt,  which,  after  having 
been  voluntarily  made,  on  further  considera- 
tion he  seeks  to  deny. 

[7]  Before  a  witness  will  be  permitted  to 
testify  to  character  he  must  first  declare  that 
he  knows  the  character  of  the  person  about 
whom  he  is  testifying.  This  the  witness 
yfblte  failed  to  do.  The  ruling  of  the  court 
on  this  question  was  free  from  error. 

[I]  The  defendant  here  complains  that  the 
trial  Judge,  after  reading  to  the  Jury  such 
written  charges  as  he  had  given  to  the  par- 
ties, did  not  aay  to  the  Joiy: 

"These  are  instructions  given  yon  by  the 
court  at  the  request  of  the  defendant  and  are 
correct  statements  of  the  law  to  be  taken  by 
you  in  connection  wi^  what  has  already  beea 
said  to  you." 

No  exception  was  reserved  by  the  defend- 
ant to  this  omission  on  the  part  of  the  court, 
and  therefore  It  la  not  grounds  for  reversal. 
However,  the  omission  was  cured  by  writtoi 
charge  A,  given  at  the  request  of  defendant, 
covering  the  matter  now  complained  of. 

[t,  1 0]  Every  fact  testified  to  in  this  case, 
connecting' the  def^dant  'wltb  the  commission 
of  the  crime,  shows  that  he  was  a  part  of 
the  mob,  who,  in  defiance  of  law  and  consti- 
tuted authority,  entered  the  Jail  in  Baldwin 
county  and  murdered  one  of  the  Inmates, 
whom  he,  as  a  deputy  sheriff  of  the  county, 
was  under  official  duty  to  protect  with  his 
life;  that,,  notwithstanding  this  high  duty, 
he  made  no  protest,  nor  offered  any  physical 
resistance,  but  his  every  act  was  In  line  'with 
the  purposes  of  the  mob,  who.  In  disregard 
of  the  law  of  God  and  the  state,  moved  in 
the  nighttime,  behind  maa'ks,  to  murder  Its 
helpless  and  defenseless  victim.  His  secret 
and  undisclosed  motives  for  being  with  the 
mob  and  a  part  of  It  cannot,  on  his  trial  for 
murder,  he  made  the  basis  of  acquittal. 
Charge  AA,  attempting  to  do  this,  'was  prop- 
erly refused ;  there  being  no  legal  evidence  in 
the  record  to  sustain  It  Besides,  the  bill  of 
exceptions  does  hot  purport  to  contain  all  of 
the  evidence,  and,  under  the  repeated  rulings 
of  this  court,  it  will  be  presumed  that  then 
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wag  sufficient  vrldnKe  omitted  to  Justify  the 
trial  court  la  Its  vefnsal  of  the  charge. 

There  la  no  reversible  error  in  tlie  recoird« 
and  the  Judgment  is  affirmed. 

Affirmed. 


(17  Ala.  App.  m) 

HOPPER  et  ax.  v.  CROCKER.    (7  Dtv.  606.) 

(Court  of  Appeals  of  Alabama.    Ner.  11,  1919. 
On  Rehearing,  Feb.  10,  1920.) 

K  Husband  and  wife  «=>  1 02— Jointly  liable  for 
allowing  rabid  dog  to  run  at  large. 
Where  a  husband  and  wife,  being  the  own- 
ers and  having  control  of  a  dog  wUch  had 
been  bitten  by  a  rabid  dog,  allowed  the  animal 
to  mn  at  large,  they  were  Jointly  liable,  not- 
withstanding Code  1007,  (  4491,  declaring  that 
a  hnsband  la  not  liable  for  the  torts  of  wife  in 
the  commission  of  which  he  does  not  partici- 
pate, and  the  wife  cannot  escape  liability  on  the 
ground  that  she  was  acting  onder  the  direc- 
tion of  her  hnsband;  the  case'  not  being  one 
where  the  hnsband  could  be  held  solely  liable 
because  the  head  of  the  house. 

2.  Animals  4=374(2)— Complaint  f6r  personal 
injnrles  by  dog  held  sufflclent. 

A  'complaint,  alleging  defendants,  hnsband 
and  wife,  being  the  owners  of  and  in  control 
of  a  rabid  dog,  which  defendants  knew  had 
been  bidden  by  a  dog  with  rabies,  negligently 
allowed  the  animal  to  mn  at  large,  aind  as  a 
result  he  bit  plaintilf,  was  sufficient  to  state 
a  canse  of  action. 

3.  Jadgmsnt  «s>237(l)— Raeovary  against  per- 
sons Jolatly  sued. 

As  a  general  rule,  where  two  or  more  are 
jointly  sued  as  defendants,  according  to  the 
proof,  a  recovery  may  be  had  as  to  all,  or  as  to 
any  number  less  than  all,  and  it  is  only  whAre 
the  action  is  in  case  for  a  negligent  perform- 
ance, or  for  a  negligent  failure  to  perform  a 
duty  arising  out  of  a  contract,  whereby  Injury 
and  dnmage  results,  that  the  linlrility  is  re- 
stricted to  the  parties  to  the  conduct  as  al- 
leged in  the  complaiaft. 

4.  Trial  «=»l39(f)— Qeneral  ebarge  oroperly 
rafased. 

Where  there  was  testimony  tending  to  prove 
the  allegations  of  the  complaint,  the  general 
charge  was  properly  refused. 

5.  Trial  «=»260( I)— Refusal  of  diarge  covered 
is  not  error. 

The  refusal  of  a  requested  charge  covered 
by  those  given  was  not  error. 

6.  Animals  «=3e8— Dog  owner's  liability  stated. 

The  owners  of  a  dog,  knowing  that  it  bad 
been  bitten  by  a  rabid  dog  and  was  liable  to 
develop  the  disease,  are  liable  to  one  bitten, 
where  they  allowed  it  to  go  at  large,  even 
though  they  Ad  not  turn  the  animal  oat. 

On  Behearing. 

7.  Animals  4=374(5)— Evidence  hsid  to  show 
rabid  dog  was  allowed  to  ran  at  large. 

la  an  action  against  a  husband  and  wife  by 
plaintilf,  bitten  by  a  rabid  dog  owned  by  the 
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wife,  evidence  kM  to  warrant  finding  that  the 
spouses  allowed  the  animal  to  mn  at  large, 
though  it  was  actnally  liberated  by  an  adopted 
child  in  their  presence. 

Appeal  from  Circuit  Oonrt,  Etowah  Ckmn- 
ty ;  O.  A.  Steele,  Jndgei. 

Action  by  Luvlsa  Crocker,  by  her  next 
friend,  against  Marlon  Hopper  and  his  wife, 
for  damages  for  personal  injury  resulting 
from  a  bite  of  a  dog.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Certiorari  denied  85  South.  022. 

The  pleadings  and  the  tendendea  of  the 
evidence  sufficiently  appear  from  the  opin- 
ion of  the  court.  The  following  charges  were 
refused  to  the  defendant: 

(2)  Unless  the  dog  that  bit  plaintitF  was  mad 
or  rabid,  plaintilf  would  not  be  entitled  to  re- 
cover. 

(3)  Unless  the  Jury  are  reasonably  satisfied 
from  the  evidence  that  the  defendants  turned 
out  the  dog  that  bit  plaintiff,  or  caused  it  to  be 
turned  out,  their  verdict  should  be  for  the  de- 
fetadant. 

(4)  Affirmative  charge  as  to  defendant  BCary 
Hopper. 

(5)  Affirmative  charge  as  to  both  defendants. 

(6)  Direction  not  to  find  for  the  plaintiff 
under  the  fifth  count  of  the  complaint. 

Hood  k  Mnrphree,  of  Gadsden,  ^r  appel- 
lants- 
P.  B.  OnlU,  of  Gadsden,  for  appellee. 

SAMFORD,  3.  Counts  4  and  6  of  the  com- 
plaint were  as  foUows: 

"C!omes  now  the  t>Iaitit{if ,  -  and,  by  leave  of 
the  court  being  first  had  and  obtained,  amends 
her  complaint,  by  adding  thereto  the  following 
counts,  to  wit: 

"(4)  The  plahitifr  claims  of  the  defendants 
the  sum  of  one  thousand  dollars  as  damages, 
and  for  cause  of  action  states:  l%at  the  de- 
fendants were  the  owners  of  or  in  control  of 
a  dog,  which  dog'  was  rabid,  or  which  defend- 
ants knew  or  hsd  good  reason  to  believe  hsd 
been  bitten  by  a  rabid  dog  within  the  time  in 
which  said  dog  was  liable  to  develop  rabies, 
and  defendants  knew  or  had  good  reason  to 
believe  that  said  dog  would  likely  bite  people 
if  permitted  to  run  at  large,  and  that  the  de- 
fendants negligently  permitted  said  dog  to  mn 
at  large,  and,  as  a  proximate  consequence  there* 
of,  on,  to  wit,  April  28,  1917,  while  the  plain- 
till  was  at  or  near  her  home  in  Btowah  county, 
and  while  said  dog  was  so  running  at  large  the 
said  dog  bit  the  plaintiff,  making  her  sick,  and 
causing  her  great  mental  and  physical  pain, 
and  causing  her  to  incur  large  doctor  bills, 
and  to  go  to  Montgomery  at  great  expense  to 
take  the  Pasteur  treatment,  in  seeking  to  be 
cured  of  her  said  Injury,  and  canaing  her  to  be 
nervous  and  permanently  injuring  her. 

"(5)  The  plaintiff  claims  of  the  defendant  the 
sum  of  one  thousand  dollars  as  damages,  and 
for  canse  of  action  states:  That  the  defendants 
were  on  the  23d  day  of  April,  1917,  the.own- 
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en  of  or  in  control  of  a  dog,  which  dog  was 
rabid,  or  which  the  defendants  knew  had  been 
bitten  by  a  rabid  dog  within  the  time  in  wliich 
■aid  dog  woald  probably  deyelop  rabies,  and 
tliat  said  dog  was  lilcely  to  bite  persons,  if 
permitted  to  run  at  large;  that  on  said  date 
the  defendants  negligently  permitted  said  dog 
to  run  at  large,  and  as  a  proximate  consequence 
thereof,  while  the  plaintiff  was  near  her  home, 
on  said  date,  said  dog  so  running  at  large  bit 
the  plaintiff,  and  made  her  side,  and  caused  her 
to  suffer  great  mental  and  physical  pain,  caus- 
ing her  to  go  to  Montgomery  at  great  expense 
to  take  the  Pasteur  cure,  in  seeking  to  be  re- 
lieved of  her  said  injury,  and  plaintiff  was  by 
reason  of  said  bite  made  nervous  and  perma- 
nently injured.     Hence  this  suit" 

[1-3]  It  will  be  observed  that  counts  4  and 
5  of  tbe  complaint  do  not  cbarge  the  defend- 
ants with  being  the  owners  or  keepers  of 
a  dangerous  animal,  as  was  the  charge  in 
the  case  of  Strouse  v.  Leipf,  101  Ala.  433, 14 
South.  667,  23  U  B.  A.  622,  46  Am.  St  Rep. 
122,  in  which  case  the  court  properly  held 
that  the  wife,  living  with  the  husband  In  the 
common  home,  was  not  liable.  In  th«  in- 
stant case  the  charge  Is  of  a  special  act  of 
negligence,  In  that,  being  the  owners  or  keep- 
ers, or  having  the  control,  they  negligently 
permitted  the  anlmai  to  run  at  large — a  di- 
rect agency  charge  against  both  defendants, 
of  which  both  or  either  might  have  been 
guilty.  As  was  said  by  Brickell,  C.  J.,  in 
Teal  et  al.  v.  ChanceUor,  117  Ala.  612,  619, 
28  South.  661,  663: 

"The  plain  purpose  of  the  statute  [section 
4491,  Code  1907],  when  there  is  participation 
by  the  husband,  is  to  place  them  in  the  relation, 
and  subject  them  to  the  liability,  of  joint  tort- 
feasors." 

The  negligence  In  permitting  the  dog  to 
escape  was  essential  to  the  maintenance  of 
the  action.  The  counts  were  sufficient  to 
charge  tbe  duty  to  the  plaintiCr,  the  breach 
of  that  duty  by  the  defendants,  and  damage 
to  plalntifF  as  a  proximate  result,  and  were 
therefore  not  subject  to  the  demurrers  In- 
terposed. In  Coal  City  Mining  Co.  v.  Davis, 
81  South.  358,  369,  this  court  drew  the  dis- 
tinction between  actions  of  tort  where  two 
or  more  defendants  were  sued  Jointly.  As 
a  general  rule,  where  two  or  more  are  Joint- 
ly sued  as  defoidants,  according  to  the  proof, 
a  recovery  may  be  had  as  to'  all,  or  as  to 
any  number  less  than  all,  and  It  is  only 
where  the  action  Is  In  case  for  a  negligent 
performance,  or  for  a  negligent  failure  to 
perform  a  duty  arising  out  of  a  contract, 
whereby  Injury  and  damage  results,  that 
the  Uabillty  Is  restricted  to  the  parties  to 
the  contract  as  alleged  in  the  complaint 

[4]  There  was  testimony  tending  to  prove 
the  allegations  of  the  complaint  as  laid,  and 
therefore  the  graieral  charge  as  reauested  by 
the  defendants  was  properly  refused. 

[6,6]  Refused  charge  No.  2,  requested  by 
the  defendants.  Is  covered  by  given  charges 


F  and  B.  Charge  Ka  8  asserts  a  proposition 
In  conflict  with  the  foregoing  views,  and  was 
properly  refused. 

As  we  have  already  said,  this  case  Is  differ- 
ent from  the  cause  of  action  stated  In  the 
Strouse  v.  Leipf  Case,  supra.  The  charge 
against  the  wife  Is  that  of  a  tort,  for  which 
she  Is  suable  separately  or  Jointly  with  her 
husband,  as  the  facts  may  warrant,  and 
hence  charges  4,  6,  and  6,  requested  t^  the 
defendant,  were  properly  refused. 

The  motion  for  a  new  trial  was  propetly 
overruled.  Code  1907,  S  4491 ;  Teal  v.  Chan- 
cellor, 117  Ala.  612,  23  South.  651. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 

On  Rehearing. 

[7]  Keeping  in  mind  that  this  complaint 
charges  a  special  act  of  negligence.  In  that 
the  defendants  permitted  the  dog  to  run 
at  large,  let  us  consider  the  tendencies  of  the 
evidence: 

It  is  perfectly  clear  that  all  of  the  defend- 
ants were  In  possession  of  sufficient  facts 
to  put  them  on  notice  that  the  dog  had  been 
txltten  by  a  dog  that  was  mad,  and  would 
probably  develop  rabies.  Indeed,  this  tact 
80  Impressed  defendants  that  the  dog  tn  this 
case,  though  small  and  a  household  pet,  was 
confined  In  a  stall  and  kept  there  for  smne 
time.  It  Is  also  apparent  that  the  dog  was 
turned  oat  of  the  stall  and  permitted  to  run 
at  large  at  a  time  when  to  do  so  was  a 
menace  to  the  public.  This  is  shown  by  the 
result  Under  the  facts  and  drcuznstances. 
It  was  a  question  for  the  Jury  to  say  wheth- 
er the  act  of  turning  out  the  dog  was  ne^- 
gence.  But  these  defendants  say  that,  even 
If  there  was  negligence,  they  did  not  par- 
ticipate in  it,  and  are  not  responalUe  tar  It 
because  the  turning  out  of  the  dog  was  tbe 
act  of  Newton  drown,  <Hie  of  the  original 
defendants,  who  Is  now  dead,  and  as  to 
whom  the  suit  was  abated.  On  this  point 
It  appears  that  these  defendants  are  hus- 
band and  wife,  that  Newton  Brown  was  an 
adopted  son,  that  they  were  all  living  to- 
gether as  one  family,  that  the  dog  was  a 
small  flee,  and  a  household  pet,  that  the  title 
to  the  dog  was  claimed  by  the  wife,  that 
th^  were  all  three  down  at  the  stall  looking 
at  the  dog,  and  talking  about  it,  at  the  time 
Newton  Brown  turned  it  out,  that  Newton 
said  there,  in  the  presence  and  hearing  of  all 
of  them,  that  he  was  going  to  turn  it  out 
and  although  the  husband,  who  controlled 
the  household,  and  the  wife,  who  claimed  to 
own  the  dog,  said  nothing,  the  Jury  could 
conclude  that  they  were  present  and  Implied- 
ly consenting  to  the  act 

We  see  no  reason  for  changing  tbe  condn- 
slons  heretofore  reached,  and  the  appllcatlui 
for  rehearing  Is  denied. 

Application  for  rehearing  denied. 
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UNDERWOOD    v.    DU8KIN    &    STEWART 
REALTY  CO.     (3  DIv.  360.) 

(Coart  of  Appeals  of  Alabama.    Jnne  1,  1920. 
Rehearing  Denied  June  29,  1920.) 

1.  Evidenoe  4=3461(1)— aultclalm  deed  admls- 
•Ibla  as  showing  oonstrttotlon  put  Npon  mr- 
traet  of  sale. 

In  an  action  \>j  a  broker  to  recover  eom- 
-mlgaionB  for  fumiahing  a  purchaser,  a  quit- 
claim deed,  from  the  alleged  purchaser  to  the 
seller,  was  admissible  as  going  to  show  what 
-constrnction  the  defendant  put  upon  a  contract 
of  pnrchase  and  sale  entered  into,  and  that  it 
was  considered  as  a  binding  contract. 

2.  Brokers  «=»60.-Entltled  to  compensatloa  on 
furnishing  purchaser  regardless  of  contract 
mtered  Into. 

A  broicer,  having  procured  purchaser  ready, 
willing,  and  able  to  purchase  the  property  upon 
terms  satisfactory  to  the  owner,  was  entitled 
-to  be  paid  the  agreed  commission,  and  where  a 
parchaser  was  procured  and  a  contract  of  pnr- 
chase and  sale  executed  and  accepted,  a  bro- 
Icer's  duty  was  ended,  and  he  was  entitled  to 
-compensation,  whether  the  owner  ever  enforced 
the  contract  or  whether  he  afterwards  agreed 
-to   rescind. 

■3.  Appeal  and  error  «=»  1047 (I)— Errors  at  to 
•vidsnoe  Immaterial,  where  plaintiff  entltlod 
'  to  general  charge. 

Erroneous  rulings  of  the  court  on  evidence 

were  immaterial,  where,  npon  the  nndisputed 

-evidence  in  the  case,  and  considering  everything 

offered  to  be  proved  by  defendant,  plaintiff  was 

.-entitled  to  the  general  affirmative  charge. 

Appeal  from  Clreult  Court,  Montgomery 
'County;  Leon  McCord,  Judge. 

Action  by  the  Dtiskln  &  Stewart  Realty 
-Company  against  Kenneth  Underwood,  for 
-commission  on  tbe  sale  of  real  estate.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

.  EMdence  tended  to  ahow  that  tbe  defend- 
-ant  placed  100  acres  of  land  with  the  plain- 
tiff for  sale  at  |40  per  acre,  agreeing  to  pay 
6  per  cent,  of  the  purchase  price  as  commis- 
-sion.  The  plaintiff  sold  the  land  to  Dr.  Gait, 
-apon  a  consideration  of  $4,000  cash,  and  the 
balance  arranged  on  certain  payments.  Dr. 
■Gait  was  ready  to  trade,  but  found  tbe  land 
-could  not  be  delivered,  aa  it  was  rented,  and 
Mr.  Underwood  attempted  to  buy  the  tenant's 
lease,  bat  could  not  do  so,  whereupon  the 
parties  entered  into  the  following  written 
agreement: 

State  of  Alabama,  Montgomery  County. 

Agreement  between  Kenneth  Underwood  ai>d 
Liucy  0.  Underwood,  his  wife,  parties  of  the 
first  part,  and  F.  H.  Gait,  party  of  the  sec- 
ond part,  witnessetb:  For  the  consideration 
hereinafter  mentioned  the  first  party  have  this 
day  sold  to  the  second  party,  his  heirs  and 
4issiens,  the  following  land:    [Here  follows  de- 
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scription  of  land]— and  upon  payment  of  said 
first  parties,  hereinafter  agreed  to  be  made 
on  January  1,  1919,  they  agree  to  execute  and 
deliver  to  said  party  of  the  second  part,  his 
heirs  and  assigns,  a  deed,  with  full  covenants 
of  warranty,  conve3ring  said  property  to  him 
free  from  all  incumbrances. 

For  said  property  the  party  of  the  second 
part  has  this  day  paid  to  the  parties'  of  the 
first  part  five  hundred  ($500.00)  dollars,  tbe 
receipt  of  which  is  hereby  aclmowledged,  and 
agrees  to  pay  thirty-^five  hundred  ($3,500.00) 
dollars  on  or  before  January  1,  1919,  eight 
hundred  ($800.00)  dollars  on  or  before  January 
1,  1920,  eight  hundred  ($800.00)  dollars  on 
or  before  January  1,  1921,  and  eight  hundred 
($800.00)  dollars  on  or  before  Janiiary  1,  1922. 
All  of  said  deferred  payments  shall  bear  in- 
terest at  the  rate  of  six  (6%)  per  cent,  per 
annum  from  January  1,  1919. 

The  parties  of  the  first  part  agree  to  fur- 
nish to  the  second  party  within  five  days  a 
complete  abstract  of  title  to  said  lands,  cer- 
tified by  tbe  State  Abstract  Company  of  Mont- 
gomery, Alabama,  for  the  purpose  of  having 
the  titles  thereto  examined  by  the  attorney 
for  the  party  of  the  second  part.  Said  attor- 
ney shall  pass  upon  said  title  within  ten  days 
after  receipt  thereof  and  if  approved  by  him, 
this  agreemettt  shall  be  carried  into  effect. 
Should  said  titles  be  found  defective,  the  par- 
ties of  the  first  part  shall  have  thirty  (30) 
days  to  remedy  said  defects  to  the  satisfac- 
tion of  the  attorney  for  the  party  of  the  sec- 
ond part  and  if  the  same  are  not  corrected, 
theo'  this  agreement  shall  be  terminated  and 
the  parties  of  the  first  part  shall  immediately 
refund  to  the  party  of  the  second  part  the 
five  hundred  ($500.00)  dollars  paid  by  him 
at  this  time.  And  then  said  contract  shall 
stand  annulled. 

If  said  title  is  approved  by  the  attorney  for 
the  par^  of  the  second  part,  then  parties  of 
the  first  part  will  execute  and  deliver  said 
warranty  deed  to  the  party  of  the  second  part 
on  January  1,  1919,  upon  tbe  payment  to  them 
of  said  sum  of  thirty-five  hundred  ($3,500.00) 
dollars,  and  said  parties  of  the  first  part  shall 
pay  all  taxes  on  said  property  to  the  date  of  the 
delivery  of  said  deed.  Possession  of  said  prop- 
erty shall-  be  given  to  the  party  of  the  sec- 
ond part  not  later  than  January  1,  1919,  and 
if  possession  is  not  delivered  on  or  before  said 
date,  the  second  party  shall  have  the  right  to 
terminate  this  contract  4uid  to  be  repaid  said 
cash  payment.  It  is  understood  that  tbe  par- 
ties of  the  first  part  may  retain  possession 
of  said  lands  until  and  including  December  31, 
1918,  and  be  entitled  to  all  incomes  from 
said  lands  to  said  date.  All  taxes  on  said 
lands  for  the  time  after  January  1,  1919,  shall 
be  paid  by  the  party  of  the  second  part.  For 
the  repayment  of  said  sum  in  event  this  con- 
tract is  not  carried  into  effect,  a  lien  is  hereby 
fixed  upon  said  lands  in  favor  of  the  party 
of  the  second  part. 

In  witness  whereof,  said  parties  have  ex- 
ecuted this  agreement  in  duplicate,  this  March 
19,  1919.  Kenneth  Underwood.    [Seal.] 

Lucie  C.  Underwood.    [Seal.] 
F.  H.  Gault  [Seal.] 

Witness:    J.  B.  Duskin,  Jr. 
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Walton  H.  Hill,  of  Montgomery,  tor  appel- 
lant 

Ball  &  Beckwlth,  of  Montgomery,  for  appd- 
lee. 

SAMFORD,  J.  The  defendant  was  the 
owner  of  160  acres  of  land,  wb'icb  be  desired 
to  sell,  and  for  this  purpose  employed  plain- 
lift  to  procure  a  purchaser,  agreeing  to  pay 
for  the  service  5  per  cent,  of  the  purchase 
price.  The  plaintiff  did  procure  a  purchaser 
at  a  satisfactory  price,  to  wit,  $6,400,  and 
after  some  negotiations  as  to  terms  and  time 
of  delivery  of  possession  defendant  and  the 
purchaser  entered  into  an  agreement,  dated 
March  19,  1018,  which  wUl  be  set  out  by  the 
reporter. 

[1]  This  contract  was  accepted  by  both 
parties,  and  the  consideration  named  wai^ 
paid.  The  commission  agreed  npon  betwem 
plaintiff  and  defendant  was  demanded,  but 
never  paid,  the  defendant  claiming  that  the 
contract  of  sale  had  never  been  consummated. 
On  March  81,  1919,  the  purchaser  executed 
and  delivered  to  defendant,  and  defendant 
accepted,  a  quitclaim  deed  to  the  property, 
which  quitclaim  deed  recognized  the  binding 
force  and  effect  of  the  original  contract  of 
sale,  and  recited  that  the  defendant  and  pur- 
chasers had  mutually  agreed  to  rescind  the 
contract  of  sale,  and  that  defendant  should 
retain  the  $500  cash  payment.  This  quit- 
claim deed  was  admissible  as  going  to  show 
what  construction  the  defendant  put  upon 
the  contract  of  purchase  and  sale.  McGowln 
Lumber  &  Export  Co.  ▼.  Camp  Lumber  Co.,  10 
Ala.  App.  283,  77  South.  433. 

[21  The  plaintiff  having  procured  a  pnr- 
chaser  ready,  willing,  and  able  to  purchase 
defendant's  property,  upon  terms  satisfac- 
tory to  defendant,  was  entitled  to  be  paid  the 
agreed  commissions.  Kellar  v.  Jones  &  Weed- 
en.  196  Ala.  417,  72  South.  89.  When  the  con- 
tract of  purchase  and  sale  had  been  executed 
and  accepted,  the  duty  of  plaintiff  was  ended. 
Whether  defendant  ever  enforced  It,  or 
whether  he  afterwards  agreed  to  rescind  it, 
as  in  this  case  he  did  do,  was  of  no  conse- 
quence to  plaintiff;  plaintiff  was  not  a  party 
to  It,  and  had  no  control  over  it.  Whatever 
was  necessary  to  guarantee  performance  was* 
a  matter  of  contract  between  the  parties,  and 
was  determined  by  the  terms  of  the  writing 
by  which  the  entire  matter  was  taken  out  of 
the  hands  of  plaintiff.  Under  the  terms  of 
the  purchase  and  sale  contract,  the  defendant 
""sold"  the  lands  therein  described  to  the  pnr- 
diaser,  and,  as  a  margin  to  secure  the  balance 
of  the  purchase  money,  $600  in  cash  was  paid, 
and  an  agreement  In  writing  to  pay  the  bal- 
ance at  a  fixed  time.  The  defendant  recog- 
nised this,  when  on  a  mutual  resdssion  be 
required  a  quitclaim  deed  reconveyiiig  the 
title.  These  were  the  negotiations  of  defend- 
ant, of  which  he  assumed  the  responsibility. 


and  apparently  were  satisfactory  to  blm, 
with  a  purchaser  famished  by  plaintifl.  He 
cannot  avail  himself  of  the  services  of  the 
plaintiff,  employed  by  him,  who  procured  a 
purchaser,  and  then  avoid  the  payment  of  the 
commission  because  the  contract  of  sale  made 
by  himself  does  not  terminate  as  he  desires. 
Smith  V.  Sharps,  162  Ala.  4S8,  SO  South.  381. 
136  Am.  St.  R^.  52. 

[S]  Admitting  that  some  of  the  ridings  of 
the  court  on  the  evidence  may  have  been  er- 
ror, which  we  do  not  decide,  upon  the  undis- 
puted evidence  In  this  case,  and  considering 
everything  offered  to  be  proved  by  defend- 
ant, plaintiff  was  entitled  to  the  general  af- 
firmative charge,  and  such  rulings  could  not 
affect  the  result 

The  court  committed  no  error  In  giving  the 
general  charge  as  requested  in  writing  by 
plaintiff,  and  the  Judgment  Is  afiSrmed. 

Affirmed. 


(n  Au.  App.  sn> 

LOUISVILLE  ft  N.  R.  CO.  v.  CAMODY. 
(8  Div.  547.) 

(Comrt  of  Appeals  of  Alabama.    Feb.  10, 
1920.)- 

1.  Carriers  «=>802.-Evldesos  that  delay  was 
plalatHTs  fault  Improperly  exaiadad  la  salt 
for  tfemnrrage  exaotad. 

In  an  action  asainst  a  carrier  to  recover 
demurrage  charges  exacted  on  Imnber  shipped. 
it  was  error  to  czdade  evidence  by  defendant 
that  the  delay  in  the  delivery  of  the  lumber  on 
which  the  charges  were  founded  was  the  result 
of  tortioaa  or  nnlawful  conduct  of  plaintiff. 

2.  Carriers  «=9202— Evideaoe  held  admissible 
la  aetlon  tp  reoover  dennrrage  eharges  paid. 

In  a  shipper's  action  against  a  carrier  to  re- 
cover demurrage  charges  exacted  on  a  ship- 
ment of  lumber,  defendant  was  entitled  to  prove 
the  number  of  cars  and  the  length  of  the  delay 
in  the  delivery  of  the  lumber  to  the  consignee, 
caused-  by  the  wnngf ul  act'  of  plaintiff,  and  also 
the  reasonableness  of  the  demurrage  charges. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty ;  Robert  C.  Brickell,  Judge. 

Action  by  M.  C.  Camody  against  the  Lonls- 
vllle  &  Nashville  Railroad  Company,  to  re- 
cover demnrrage.  Judgment  for  idnlntiff 
was  wversed  (82  South.  648),  and  on  certio- 
rari to  the  Supreme  Court  the  judgment  of 
the  Court  of  Appeals  was  reversed,  and  the 
cause  remanded,  with  instructions  (84  South. 
824).  Reversed  and  remanded  in  conformity 
to  the  opinion  of  the  Supreme  Court 

'Eyster  &  Kyster,  of  Albany,  for  aiKPdlAnt 
6.  O.  Chenault,  of  Albany,  for  appellee. 

PER  CURIAM.  [1,  {]  On  the  trial  of  this 
case  the  appellant  offered  to  prove  that  the 
delay  In  the  delivery  of  the  lumber  on  which 
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■demurrage  charges  woe  foonded  was  the  re- 
sult of  the  tortious  or  unlawful  conduct  of 
the  vUintitt.  The  conrt  declined  to  permit 
this  proof,  and  tbte,  In  oar  opinion,  was  er- 
ror, for  the  reason  that  It  ShowiKfaiilt  on  the 
part  of  the  plaintiff  and  therefore  clearly 
within  the  principle  announced  by  the  Su- 
■preme  Court  in  its  opinion  in  this  case.  Fur- 
thermore, appellant  was  entitled  to  prove  the 
number  of  cars,  and  the  length  of  the  delay 
in  the  delivery  of  the  lumber  to  the  consignee 
cansed  by  the  wrongful  act  of  the  plaintiff, 
and  also  that  the  demurrage  charge  at  Cin- 
cinnati was  reasonable. 

We  do  not  understand  that  the  opinion  of 
■the  Supreme  Court  in  this  case  detides  ei- 
■ther  of  these  questions.  The  granting  of  the 
certiorari  by  that  court  appears  to  have  pro- 
ceeded solely  upon  the  proposition  that  this 
-court  erred  in  holding  that  appellant  had  the 
right  to  refuse  to  deliver  the  lumber  unless 
■the  appellee  should  have  given  an  indemnify- 
ing bond.  Therefore  the  following  expres- 
sion in  the  original  opinion  of  this  court,  to 
wit  (82  South.  648): 

"Yet  it  was  under  no  duty  or  obligation  to 
deliver  the  lumber  to  plaintiff's  consignee 
upon  its  offer  to  pay  the  freight  without  satis- 
factory indemnity" 

— is  modified  to  meet  the  opinion  of  the  Su- 
preme Court  In  this  case. 

For  the  errors  in  the  ruling  of  the  court  on 
these  questions,  the  Judgment  of  the  lower 
■«onrt  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


m?  AI».  App.  SIT) 

SALTER  V.  STATE.     <S  OW.  373.)    . 

(Coort  of  Appeals  of  Alabama.    June  S,  1020. 
Rehearing  Denied  June  22,  1920.) 

1.  Intoxloatlai  liquors  «=9233(2)— That  de- 
fendant's fatherwin-law  had  a  still  held  ad- 
missible. 

In  a  prosecution  for  violating  the  proUU- 
tion  law,  it  having  been  shown  defendant  bad 
in  bis  possession  beer  from  which  whisky  is 
'Usnally  atade,  evidence  that  defendant's  fatber- 
ui-law,  who  lived  only  150  feet  away,  bad  a 
still  and  beer  similar  to  that  found  in  de- 
fendant's possession,  as  well  as  that  there  was 
a  path  leading  between  the  places,  was  com- 
-petent  to  connect  defendant  with  the  mann- 
-facture  of  prohibited  liquors. 

2.  Criminal  law  «=>■  206(4)  —  Provision  of 
Code  giving  judge  discretion  as  to  sentence 
does  not  extend  to  offenses  thereafter  cre- 
ated by  statute. 

Code  1907,  |  7620,  providing  that,  in  all 
•convictions  for  felonies  in  which  imprisonment 
or  hard  labor  is  for  more  than  one  year  and 
■not  more  than  two,  the  jadge,  in  passing  the 
ssentence,   is  invested  with  the   discretion  to 
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sentence  the  party  to  the  penitentiary  or  coun- 
ty jail,  etc.,  modifies  every  other  section  of  the 
Code  to  which  it  relates,  but  it  does  not  ex- 
tend to  statutes  creating  felonies  and  establish- 
ing ponishments  enacted  since  the  passage  of 
the  Code,  and,  in  case  of  repugnancy  between 
it  and  such  later  statutes,  the  later  govern. 

3.  Criminal  law  <&=>I208(9)   —   Indeterminate 
sentence  law  applies  to  sentence  for  violating 
prohibition  law. 
In  a  prosecution  under  Act  Jan.  25,  1019 
(Acts  1910,  p.  16)  {  15,  making  the  manufac- 
ture or  distillation  of  whisky  a  felony  and  fix- 
ing  the   punishment   at  imprisonment  in   the 
penitentiary  for  not  leas  thfm  one  or  more  than 
five  years,  the  sentence  should  conform  to  In- 
determinate Sentence  Act,  f  2,  providing  that, 
in  all  cases  in  which  the  punishment  is  im- 
prisonment in  the  penitentiary  and  a  minimum 
and  maximum  term  is   prescribed,   the   court 
shall  pronounce  an  indeterminate  sentence,  etc. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Leon  McCord,  Judge. 

C.  D.  Salter  was  convicted  ol  violating  the 
prohibition  law,  and  he  appeals.  Afllrsied  as 
to  the  conviction,  but  reversed  and  remanded 
for  proper  sentence. 

Mark  D.  Bralnatd,  of  Montgomery,  tor  Ap- 
pellant 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

SAMFOBD,  J.  The  defendant  was  indict- 
ed and  convicted  of  violating  the  prohibition 
law,  and  frcmi  the  Judgment  he  appeals. 

[1]  It  having  been  shown  that  the  defend- 
ant had  in  his  possession  beer,  from  which 
whisky  is  usually  made,  besides  bottles  and 
Jugs  that  had  recently  contained  whisky,  it 
was  perfectly  competent  to  prove  that  the 
defendant's  father,  who  lived  about  160  feet 
from  defendant  bad  a  still  and  20  or  26 
gallons  of  the  same  kind  of  beer  as  was  found 
in  defendant's  bouse,  and  that  there  was  a 
"big  path"  leading  from  -the  defendant's  to 
the  father's  house,  as  tending  to  connect  the 
defendant  with  the  manufacture  of  prohib- 
ited liquors.  That  the  father,  too,  was  guilty. 
In  no  wise  tended  to  excuse  the  defendant. 
The  rulings  of  the  court  on  the  evidence  were 
in  line  with  the  foregoing  and  were  without 
error. 

[2,3]  We  find  no  error  In  the  record  af- 
fecting the  Judgment  of  conviction,  whldi 
is  affirmed,  but  under  the  statute  (Acts  1918, 
p.  148)  the  sentence  is  error.  Under  Code 
1907,  i  7620,  in  all  convictions  for  felonies. 
In  which  the  Imprisonment  or  hatd  labor  Is 
for  more  than  one  year  and  not  more  than 
two  years,  the  Judge  in  passing  the  sentence 
Is  invested  with  the  discretion  to  sentence 
the  party  to  imprisonment  in  the  penitentiary 
or  confinement  in  the  county  jail,  or  to  hard 
labor  for  the  county.  This  section  of  the 
Code  modifies,  becomes  a  part  of,  and  must 
be  read  in  connection  with  every  other  sec- 
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tlon  of  the  Code  to  wblch  It  relates.  Ex 
parte  Thomas,  113  Ala.  1,  21  South.  369.  Sec- 
tion 2  of  an  act  providing  for  an  Indetermi- 
nate sentence  (Acts  1919.  p.  148,  f  2)  provides 
that— 

"In  an  caaea  in  which  the  panishment  fixed 
by  the  statute  is  imprisonment  in  the  peniten- 
tiary, and  in  which  a  mazimam  and  a  minimnm 
term  is  prescribed,  the  court  shall  pronounce 
npon  the  defendant  an  indeterminate  sentence 
of  Imprisonment  in  the  penitentiary  for  a  term 
not  less  than  the  minimum  and  not  greater 
than  the  inazimam  fixed  by  the  statute  for  sncb 
offense." 

If,  therefore,  section  7620  of  the  Gode  must 
be  read  into  and  become  a  part  of  those  sec- 
tions where  the  term  of  imprisonment  Is 
wltbln  the  discretion  of  the  Judge  trying  the 
case,  and  the  Judge,  exercising  his  discretion, 
fixed  the  term  at  not  more  than  two  years, 
that  would  be  "the  punishment  fixed  by  stat- 
ute," and  if  the  Judge  trying  the  case,  in  the 
exercise  of  his  discretion,  fixed  the  punish- 
ment at  hard  labor  for  the  county,  that 
would  be  the  puniBhment  "fixed  by  the  stat- 
ute," within  the  meaning  of  section  2  of  the 
Indeterminate  Sentence  Act,  supra.  Mot  so, 
however,  with  statutes  creating  felonies  and 
fixing  punishments  enacted  since  the  adop- 
tion of  the  Code  of  1907.  They,  being  more 
recent  than  the  Code  of  1907,  If  repugnant 
thereto,  are  not  governed  t^  section  7620 
of  the  Gode.  Bibb  t.  State,  8S  Ala.  84-02, 
3  South.  711.  Section  15  of  an  act  of  the 
Legislature  approved  January  26, 1919  (Acts 
1919,  p.  16),  makes  the  manufacture  or  dis- 
tillation of  whisky  a  felony,  and  fixes  the 
punishment  at  imprisonment  in  the  peniten- 
tiary for  a  minimum  term  of  one  year  and 
a  maximum  of  five  years,  to  be  fixed  by  the 
Judge  trying  the  case.  The  act  providing  for 
indeterminate  sentences,  supra,  applies  to 
this  dass  of  cases,  and  the  sentence  must  be 
In  accord  with  the  two  acts  supra. 

The  Judgment  is  remanded,  therefore,  for 
proper  sentence.  Affirmed  as  to  Judgment 
of  conviction,  and  remanded  for  projier  sen- 
tence. 

Affirmed  and  remanded. 


O-J  Ala.  Anp.  EU) 

JOSEPH  V.  STATE.     (I  DIv.  384.) 

(Conrt  of  Appeals  of  Alabama.   June  22, 1920.) 

I.  Crimlaal   law   (S=sll59(2)— Insufflcienoy   of 
evidence  mast  be  palpabl*  to  warrant  dis- 
turbing ooavlotlon. 
Where    a   judgment   of   conviction   is   at- 
tacked on  the  ground  of  the  insufficiency  of  the 
evidence,  the  verdict  will  not  be  disturbed,  un- 
less there  is  a  palpable  failure  of  the  evidence 
to  support  It. 


2.  Ljiroany  ^saSS— EvMaBoa  feaM  to  aapport 
oonvlotiOB. 

In  a  prosecution  for  the  larceny  of  a  hof- 
er,  evidence  hM  sufficient  to  anpp(«t  convic- 
tion. V 

3.  Criminal  taw  «s>l208(9)  —  ladetarmlaata 
sentence  sboaM  be  >■  posed  on  oonvletlen  ot 
laroeay. 

In  a  prosecution  for  larceny,  the  sentence 
under  Acta  1919,  p.  148,  should  be  for  an  in- 
determinate period,  instead  of  for  fixed  term. 

■  Appeal  from  Circuit  (Tonrt,  Baldwin  Coun- 
ty; A.  £3.  Gamble,  Judge. 

Sam  Joseph  was  oonvicted  of  tb»  larceny 
of  a  heifer,  and  he  appeala.  Affirmed  as 
to  the  oonvlctitHi,  and  remanded  for  proper 
sentence. 

The  facts  seem  to  be  that  Dick  Earl  was 
left  in  the  possession  of  the  heifer  by  Ed 
Cole,  and  that  the  heifer  was  lost,  and  was 
found  in  the  possession  of  one  Phillips,  who 
testified  that  the  defendant  traded  him  the 
heifer  for  a  steer.  The  defendant's  testi- 
mony tended  to  show  that  the  heifer  was 
in  the  mark  of  a  brother-in-law  of  the  de- 
fendant, who  had  left  the  country,  leaving 
his  stock  in  the  possession  of  the  defendant, 
and  that  the  defendant  traded  the  heifer 
to  Phillips  for  a  steer,  with  the  understand- 
ing that,  if  the  heifer  belonged  to  any  one 
else,  it  was  to  be  turned  over  to  the  person 
claiming  it  and  proving  ownership. 

Stone  ft  Stone,  of  Bay  Mlnette,  for  appel- 
lant 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

MERBITT,  J.  [1,2]  The  defendant  was 
convicted  for  the  larceny  of  a  heifer,  and 
sentenced  to  the  penitentiary  for  a  term 
of  one  year  and  one  day.  The  only  question 
raised  Is  that  the  court  erred  in  refusing  to 
grant  the  defendant  a  new  trial,  bis  con- 
tention being  that  there  was  not  sufficient 
evidence  to  warrant  a  conviction ;  hence  the 
question  for  us  is  whether  there  is  a  pal- 
pable failure  of  the  evidence  to  support  the 
verdict  Lyon  v.  McGowan,  166  Ala.  462, 
47  South.  342.- 

This  we  cannot  say  was  the  case.  The 
evidence,  and  some  of  the  tendaides  of  the 
evidence  offered  by  the  state.  If  believed,, 
were  sufficient  to  warrant  a  conviction.  "We 
may  not  be  convinced  of  the  great  weight  of 
portions  of  it  or  of  the  strength  of  the 
state's  case  as  a  whole;  but  the  Jury  had 
the  witnesses  before  It  saw  and  heard  them 
testify.  The  trial  Judge  had  the  same  op- 
portunity, and  we  are  not  prepared  to  say, 
after  a  careful  consideration  of  all  the  evi- 
dence, that  there  was  a  palpable  failure  of 
the  evidence  to  support  the  verdict. 

[3]  The  record  shows  that  the  defendant 
was  sentenced  to  the  penitentiary  fbr  one 
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year  and  one  day.  Under  the  act  approved 
February  18,  1919  (Acts  1919,  p.  148),  the 
sentence  should  have  been  for  an  indetermln* 
ate  term.  The  Judgment  of  conviction  Is  af- 
firmed, and  the  case  Is  remanded,  In  order 
that  the  defendant  may  be  sentenced  as  pro- 
vided for  in  said  act. 

Judgment  of  conviction  affirmed;  remand- 
ed for  proper  sentence. 


(17  Ala.  App.  474) 

BOSS    LIVERY    CO.    v.    GRIFFITH. 
(6  Olv.  615.) 

(Court  of  Appeals  of  Alabama.    Jan.  20,  1920. 
Rehearing  Denied  June  8,  1920.) 

1.  Appeal  and  error  ^=s>ll6l— Lower  court  not 
put  In  error  by  mere  oonfesslon  of  error. 

On  appeal  from  judgment  overroUng  a  new 
trial,  in  which  appellee  confessed  error,  court 
will  not  reverse,  where  the  record  shows  no 
error. 

2.  Appeal  and  error  «=>2 1— Consent  does  not 
oust  appellate  court  of  jurisdlotlon. 

Consent  or  agreement  of  the  parties  can- 
not oust  appellate  court  of  its  jurisdiction,  or 
limit  the  principles  of  decision  by  excluding 
certain  legal  considerations  which  may  be  per- 
tinent to  the  issue. 

Appeal  from  Circalt  Court,  Jefferson  Ooun- 
ty ;  Romain  Boyd,  Judge. 

AcUon  by  O.  D.  Or^tb  against  the  Boss 
Uvery  Company  for  damage  for  injury  to 
goods  in  transit  There  was  Judgment  for 
the  plaintiff,  and  the  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  it  appeals,    AfiQrnred. 

Weatherly,  Deedmeyer  ft  Birch,  of  Blrm* 
Ingham,  for  appellant 

David  J.  Davis,  of  Birmingham,  for  appel- 
lee. 

MERRITT,  J.  [1,2]  The  appeal  in  this 
case  is  from  a  Judgment  overruling  appellant's 
motion  for  a  new  trial,  and  the  assignment  of 
error  is  that  the  trial  court  committed  error 
in  refusing  to  grant  a  new  trial  to  the  appel- 
lant The  subnilsslon  of  the  appeal  in  this 
court  is  upon  confession  of  error  by  the  appel- 
lee. No  briefs  have  been  filed  In  the  cause, 
and  the  question  is  squarely  presented  wheth- 
er this  court  should,  on  the  confession  of  er> 
ror,  reverse  the  case  and  grant  the  appellant 
a  new  trial.  Irrespective  of  the  fact  as  to 
whether  the  trial  court  committed  error  in  its 
mllng  on  said  motion.  We  have  carefully 
considered  the  record  in  this  case,  and  it  ap- 
pears that  the  trial  court  was  right  in  over- 
ruling the  motion  for  a  new  trial,  there  being 
no  error;  and,  this  being  true,  the  trial  court 
should  not  be  put  in  error  where  there  is 
none 
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Consent  or  agreement  of  the  parlies  can« 
not  oust  a  court  of  Its  appellate  Jurisdiction, 
or  limit  the  principle  of  decision  by  excluding 
certain  legal  considerations  which  may  be 
pertinent  to  the  Issue.  2  Cyc  537;  State  v. 
Crooli,  123  Ala.  657,  27  South.  334. 

It  would  be  puzzling  to  say  the  least  as  to 
bow  the  trial  court  would  proceed  in  another 
trial  of  this  cause,  siiould  we  act  on  the  con- 
fession of  error,  when  none  has  been  pointed 
out  or  assigned,  and  In  fact  when  none  exist 

So  it  necessarily  follows  from  what  has 
been  said  that  the  cause  must  be  afibmed. 

Afflnned. 


a?  Ala.  App.  a^ 
TURNER   V.   STATE.    (4    Olv.   600.) 

(Court  of  Appeals  of  Alabama.    June  22, 1920.) 

1.  Homlolds  «=>307(l)— Instruction  as  to  de- 
gree of  homicide  properly  refused  as  confus- 
ing. 

In  a  trial  for  murder,  where  it  was  agreed 
in  open  court  that  the  state  would  not  insist 
upon  a  conviction  for  a  higher  degree  of  homi- 
cide than  murder  in  the  second  degree  and  the 
actual  conviction  was  for  manslaughter,  a 
charge  that,  if  the  jury  "are  not  convinced  be- 
yond a  reasonable  doubt  that  defendant  is  guilty 
as  charged,  then  thsy  cannot  so  convict  the 
defendant,"  was  properly  refused  as  being 
confusing. 

2.  Honldde  «=3300 (2)— Charge  as  to  self-de- 
fense properly  refused  as  not  clearly  ex< 
pressed. 

In  a  prosecution  for  murder,  a  charge  that, 
"If  the  Jury  believe  from  the  evidence  that  de- 
ceased followed  defendant  and  brought  on  the 
difficulty,  and  defendant  was  free  from  fault 
and  that  deceased  cut  defendant  and  threw  her 
to  the  ground,  still  cutting  her,  then  defendant 
had  the  right  to  protect  herself,  even  unto  the 
death  of  defendant,"  held  properly  refused,  as 
not  being  clearly  expressed. 

3.  Criminal  law  «=>829(l)— Instraotlons  cover- 
ed properly  refused. 

In  a  criminal  case.  It  is  not  error  to  refuse 
a  requested  charge,  where  such  charge  is  sub- 
stantially covered  by  another  written  charge 
given. 

4.  Homlelde  «s»l60— That  defendant  was  eat. 
lag  orange  with  knife  properly  admitted  as 
showing  preparation. 

In  a  prosecution  for  murder,  evidence  that 
defendant  was  eating  an  orange  with  a  pocket- 
knife  immediately  before  the  homidde  held 
properly  admitted,  as  tending  to  show  prepara- 
tion for  the  crime. 

5.  Homicide  «=»338 (2)— Evidence  that,  after 
dlflloulty,  deceased  was  not  normal  and  was 
staggering,  If  error,  held  harmless. 

In  a  prosecution  for  the  murder  of  a  wom- 
an, evidence  that,  after  the  difficulty,  deceased 
"left  just  like  crazy  like.  She  Just  went  stag- 
gering like,  and  ran  across  to  the  house"— if 
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irreleTant  and  incompetent,  ft«t({  harmlesB,  in 
view  of  evidence  tliat  deceased  was  then  suffer- 
ingr  from  mortal  knife  wounds. 

6.  Criminal  law  «=»407 (2)— Statements  of  de- 
ceased held  admissible  as  aoousation  of 
crime. 

In  a  prosecution  of  a  woman  for  the  murder 
of  another  woman,  evidence  that,  after  the 
difficulty,  deceased  said  to  defendant,  "You  are 
so  bloodthirsty,  you  ran  up  behind  me  and 
stabbed  me;  come  out"— to  whcb  defendant  re- 
plied, "I  am  not  coming  out,"  held  admissible 
aa  being  an  accusation  of  crime  calling  for  a 
denial. 

7.  Criminal  law  $=>366  (4)— Accusation  of  de- 
fendant by  deceased  held  admlsslfile  as  res 
gestn. 

In  a  prosecution  of  a  woman  for  the  murder 
of  another  woman,  evidence  that,  immediately 
after  the  difficulty,  deceased  said  to  defendant, 
"Ton  are  so  bloodthirsty,  you  ran  up  behind 
me  and  stabbed  me;  come  out,"— to  which  de- 
fendant replied,  "I  am  not  coming  out,"  held 
admissible  as  being  within  the  res  gestm  of  the 
homicide;  there  being  no  appreciable  interval 
between  the  cutting  and  the  accusation. 

8.  Criminal  law  iSs>363— When  stataments  are 
admissible  as  res  gestm  stated. 

Whether  statements  in  a  criminal  case  are 
within  the  res  geslee  depends  upon  whether  the 
circumstances  are  such  that  it  may,  with 
reasonable  certainty,  be  affirmed  that  the  state- 
ment was  produced  by,  and  Instinctive  upon, 
the  occurrence  to  which  it  related,  rather  than 
a  restrospective  narration  of  the  occurrence. 

Apiieal  from  Circuit  C!ourt,'  Houston  Coun- 
ty; H.  A.  Pearoe,  Judg& 

Fannie  Ttamer  waa  convicted  of  man- 
slaughter, and  she  appeals.    Affirmed. 

The  following  charges  were  refused  to  the 
defendant: 

(3)  The  court  charges  the  Jury  that  if  they 
are  not  convinced  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  as  charged,  then 
they 'cannot  so  convict  the  defendant. 

(6)  If  the  Jury  believe  from  the  evidence 
that  the  deceased  followed  the  defendant  and 
brought  on  the  difficulty,  and  the  defendant  was 
free  from  fault,  and  that  the  deceased  cut  the 
defendant  and  threw  her  to  the  ground,  still 
cutting  her,  then  the  defendant  had  the  right 
to  protect  herself,  even  unto  the  death  of  the 
defendant. 

Lee  &  Tompkins,  of  Dotban,  for  appellant 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

MEIRRITT,  J.  The  appellant  was  Indicted 
for  the  murder  of  Hattie  Parker,  and  was 
convicted  of  manslaughter  in  the  first  degree; 
ber  punishment  being  fixed  at  two  years  In 
the  penitentiary. 

[1]  Charge  3,  as  written,  was  subject  to 
criticism  as  having  a  tendency  to  mislead  the 
Jury.  Aside  from  this.  It  was  unquestion- 
ably misleading,  In  view  of  tbe  particular 


drcnmstances  incident  to  this  case.  It  was 
agreed  in  open  court  that  the  state  would 
not  insist  npon  a  conyIctl<»  for  a  higher  de- 
gree of  homldde'than  murder  In  the  second 
degree.  The  conviction  was  tor  manslaughter 
In  the  first  degree.  In  the  light  of  this,  the 
charge  would  have  been  confusing  to  the 
Jury. 

[I,  SI  Charge  6  is  not  clearly  expressed, 
as  appears  from  the  concluding  words,  "even 
unto  the  death  of  the  defendant."  More- 
over, the  charge  Is  substantially  cov»ed  by 
given  written  charge  2. 

[4]  Nelse  Parker  testified  that  about  dark, 
on  the  day  of  the  homicide,  he  saw  the  de- 
fendant, who  inquired  whether  Hattie  Parker 
(deceased)  was  up  on  the  MIL  Witness  was 
asked  what  the  defendant  had  at  that  time. 
He  answered  that  she  was  eating  an  orange 
with  a  pocketknlfe.  The  court  properly  ad- 
mitted this  evidence.  It  might  tend  to  show 
preparation  for  the  crime,  and  for  tlils  pur- 
pose, if  no  other,  was  admissible^  Boilings 
V.  State,  160  Ala.  86,  49  South.  329;  DnderhUl. 
Orim.  Bv.  p.  375;  Finch  v.  State,  81  Ala. 
49,  1  South.  565. 

The  witness  Elmmet  Brown  reaclied  de- 
ceased immediately  after  the  difficulty,  while 
she  was  still  on  the  ground.  Deceased  went 
to  Sallie  Espy's  house,  but  "stayed  tbete  no 
time;  she  Just  whirled  and  came  away,  and 
wait  to  Jane  Sander's  house."  In  response 
to  a  question  as  to  bow  deceased  acted  after 
she  left  witness,  be  in^as  permitted  to  state: 
"She  left  Just  like  crazy  like.  She  Just'  went 
staggertng  like,  and  ran  across  to  the  boose, 
and  then  went  to  Jane  Sander's  house."  The 
defendant  had  gone  to  Jane  Sander's  house. 

[S]  Assuming  that  the  testimony  was  ir- 
relevant and  incompetent,  its  admission  was 
without  injury  to  the  defendant  There  was 
ample  evidence  before  the  Jury,  at  the  time, 
deceased  was  suffering  from  mortal  wounds 
inflicted  by  a  knife  in  the  hands  of  defendant, 
flvidoice  that  deceased  was  not  normal,  or 
that  she  was  staggering,  added  nothing  to  the 
facts  wbidi  were  before  the  Jury  witbout  ob- 
jection. 

[6]  The  same  witness  Brown  was  present 
when  deceased  reached  Jane;  Sander's  house. 
He  was  asked:  "What  did  she  (deceased) 
say  to  Fannie,  if  anything?"  He  answered: 
"She  said:  'Tou  are  so  bloodthirsty,  you 
ran  up  behind  me  and  stabbed  me ;  come  out' 
— and  that  defendant  relied:  'I  am  not 
coming  out' "  This  testimony  was  admitted 
over  defendantfs  obJectt<m. 

[7]  The  silence  of  the  accused,  in  the  faice 
of  a  pertinent  accusation  of  crime,  partakes 
of  the  nature  of  a  confession.  It  is  admis- 
sible as  a  drcnmstanoe  tending  to  show  guilt 
Its  admissibility  is  predicated  on  the  accusa- 
tion being  heard  and  understood  by  the  ac- 
cused, and  under  circumstances  calling  for 
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V.  State,  14  Ala.  App.  20,  70  Soath.    cnlt  court  for  the  same  offense,  under  Code 
aes  V,  State.  156  Ala.  180,  47  South.    1807.  I  1222  (Acta  1916,  p.  724). 


a  denial 
Rowlan 
953;  Jones 
100.  The  statement  referred  to  was,  in  our 
opinion,  admissible  as  being  within  the  res 
gestse  of  the  homldde.  According  to  the  wit- 
ness, there  was  no  appreciable  Interral  be- 
tween the  cntttng  and  the  accnsation. 

[I]  Whether  It  was  within  the  res  gestae 
depends  upon  whether  the  circumstances  are 
such  as  that  It  may,  with  reasonable  cer- 
tainty, be  afSrmed  that  the  statement  was 
produced  by  and  InstlnctlTe  upon  the  occur- 
rence to  which  It  related,  rather  than  a  ret- 
rospective narration  of  the  occurrence.  If  It 
.  was  an  ebullition  of  a  state  of  mind  engender- 
ed by  what  happened,  and  not  a  mere  state- 
ment of  facts,  as  held 'In  memory  of  a  past 
transaction — if  It  was  made  so  soon  after  the 
dlfilcnlty  as  that,  nnder  the  particular  circum- 
stances transpiring  between  the  difficulty  and 
the  making  of  the  statement.  It  Is  reason- 
ably clear  that  it  sprang  out  of  the  transac- 
tion and  stands  in  the  relation  of  unpremedi- 
tated result  thereof,  the  Idea  of  deliberate  de- 
sign in  making  It  being  fairly  precluded,  and 
the  statement  tending  to  elucidate  the  dif- 
ficulty— It  Is  to  be  regarded  as  contempora- 
neous with  the  main  transaction,  and  as  a 
part  of  it  within  the  rule  as  to  res  gestse. 
Deceased  was  mortally  stabbed,  and  was  in 
a  critical  condition.  There  had  been.  It  would 
appear,  no  opportunity  for  the  formation  of 
a  deliberate  statement  It  appears  with  rea- 
sonable certainty  that  the  statement  was  in- 
stinctive upon  the  difficulty,  aijid  not  a  mere 
narration  of  a  past  transaction.  Nelson  v. 
State,  130  Ala.  88, '30  South,  728;  Holyfleld 
v.  State,  82  South.  652. 

There  is  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 

Affirmed. 
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(IT  Ala.  App.  «T) 

6CHR0EDER  v.  STATE. 


(i  Div.  365.) 


(Conrt  of  Appeals  of  Alabama.    May  18,  1020. 
On  Behearing,  June  16,  1920.) 

1.  Criminal  law  «=>292(2)  —  Plea  at  ferner 
Jeopanly  held  not  to  disclosa  same  offense. 

A  plea  of  former  Jeopardy  in  a  prosecution 
for  a  violation  of  the  prohibition  Law,  "be  is 
now  placed  on  trial  for  an  identical  charge  laid 
within  the  same  period,  and  a  complaint  set- 
ting forth  the  same  allegations,"  etc.,  held  not 
to  disclose  that  the  offense  charged  in  the  af- 
fidavit was  the  same  as  the  one  alleged  in  the 
plea,  and  the  same  offense  for  wliich  the  de- 
fendant liad  already  been  tried. 

On  Behearing. 

2.  Criniaal   law   «=320l— Trial    In   raoortfer'a 
oonrt  no  bar  la  prosaeutloa  In  oiroalt  ooart. 

Proeeention  in  the  recorder's  court  for  an 


Appeal  from  Circuit  Court,  Mobile  County ; 
Joel  W.  Goldsby,  Judge. 

"William  Schroeder  was  convicted  of  violat- 
ing the  prohibition  law,  and  appeals.  Af- 
firmed. 

See,  also,  84  South.  309. 

The  plea  of  former  Jeopardy  is  as  follows : 

He  has  once  been  in  jeopardy  for  the  of- 
fense of  which  he  is  now  charged  in  this  com- 
plaint, and  that  on,  to  wit,  the  24th  day  of 
September,  1919,  the  desfendant  was  in  one 
form  arraigned  before  D.  H.  Bdington,  recorder 
for  the  city  of  Mobile,  and  that  he  pleaded  not 
gnilty  to  the  offense  charged  whidi  was  in  sub- 
stance as  follows:  That  within  the  past  12 
months,  and  since  the  25th  day  of  January,  1919. 
the  defendant  sold,  offered  for  sale,  kept  for 
sale,  or  otherwise  disposed  of  or  possessed,  or 
had  in  his  possession,  spirituous,  vinous,  or 
malt  liquors  contrary  to  law,  and  that  the  de- 
fendant was  put  on  trial  for  such  offense,  and 
after  he  had  pleaded  to  tl)e  game,  and  was 
thus  in  jeopardy,  that  he  la  now  placed  on  trial 
for  an  identical  charge  laid  within  the  same  pe- 
riod and  npon  a  complaint  setting  forth  the 
same  allegations,  all  of  which  the  defendant  is 
ready  to  verify,  and  he  prays  a  judgment  of  this 
court  that  he  be  discharged  from  the  premises 
in  the  present  indictment  specified. 

Tisdale  J.  Tonart,  of  Mobile,  for  appellant. 
J.  Q.  Smith,  Atty.  Oen.,  tOr  the  State. 

MEBBITT,  J.  [1]  The  defendant  appeals 
from  a  conviction  In  the  drcnit  conrt  of 
MobUe  county,  where  he  was  charged  with  a 
violation  of  the  prohibition  laws.  Prosecu- 
tion was  begun  by  a  complaint  filed  in  the 
Inferior  court  of  Mobile,  and  from  a  convic- 
tion in  that  court  the  defendant  appealed  to 
the  drcult  court.  No  bill  of  exceptions  ap- 
pears in  the  record,  and  the  cause  is  present- 
ed for  review  on  the  record.  It  does,  how- 
ever, appear  from  the  record  that  in  the 
drcult  court  the  defendant  filed  a  plea  of 
former  jeopardy,  to  which  demurrers  were 
Interposed  and  sustained.  The  court  was 
dearly  right  in  sustaining  the  demurrers,  for 
the  plea  did  not  disdose  that  the  offense 
charged  in  the  affidavit  was  the  same  as  the 
one  alleged  in  the  plea,  and  the  same  offense 
for  which  the  defendant  had  already  been 
tried. 

An  examination  of  the'  entire  record  dis- 
closes that  the  proceedings  were  regular,  and 
that  the  defendant  was  legally  tried,  convict- 
ed, and  sentenced;  and,  this  so  appearing, 
the  Judgment  must  be  affirmed. 

Affirmed. 

On  Behearing. 

(2]  Conceding,  without  deciding,  that  the 
point  raised  by  appdlant  on  application  for 
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rehearing,  viz.  that  a  plea  of  former  Jeopardy 
need  only  aver  that  the  offenses  were  in 
snbstance  precisely  the  same,  or  that  they 
were  of  the  same  nature  or  the  same  species, 
BO  that  the  eyidence  which  supported  the 
one  would  snpport  the  other,  Is  well  taken, 
yet  there  is  another  dlstlngnlshing  feature 
in  this  case  which  necessitates  the  affirmance 
of  the  action  of  the  lower  court  in  sustaining 
the  demurrers  to  the  plea  of  former  Jeopardy. 
The  plea  sets  up  that  the  defendant  was 
charged  in  the  recorder's  court  with  the  same 
offense  or  a  similar  offense.  This  was  no 
bar  to  a  prosecution  in  the  circuit  court  for 
the  same  act.  Code  1907,  I  1222;  Acts  1915, 
p.  724;  Bell  v.  State,  16  Ala.  App.  36,  75 
South.  181 ;  Ex  parte  BeU,  200  Ala.  864,  76 
South.  1. 
Application  overruled. 


<17  Ala.  App.  68») 

CARR  V.  STATE.    (4  DIv.  650.) 
(Court  of  Appeals  of  Alabama.    Jane  29, 1920.) 

1.  Criminal  law  ^=>535(2)— Evidence  of  oorpus 
delicti  Insuffloient  to  authorize  admission  of 
oonfestton. 

Testimony  of  witness  that  be  saw  where 
wire  screen  of  store  alleged  to  be  burslarized 
was  out  la  not  sufficient  evidence  of  corpus  de- 
licti to  authorize  admission  of  confession. 

2.  Criminal  law  «=s>l  169(12)— Admitting  oon- 
fession  without  predicate  oared  by  later  evi- 
dence. 

Though  confession  is  admitted  without  suffi- 
cient proof  of  corpus  delicti  error  is  cured  by 
the  subsequent  proof  of  the  corpus  delicti. 

3;  Criminal  law  «=»5.7(l)— Ceafession  most  be 
voluntary. 
To  render  confession  competent  as  evidence, 
it  must  have  been  freely  and  voluntarily  given. 

4.  Criminal  law  <S='736(2),  741(3)— Admissi- 
bility of  oonfessloa  for  court,  but  weight 
for  jury. 

The  admissibility  of  a  confession  is  prima- 
rily for  the  court,  but  its  weight  is  for  the 
Jury. 

5.  Criminal  law  <=»53i( I)— Confession  prima 
faole  Inadmissible,  and  burden  of  proof  It  oi 
prosecution. 

Confessions  being  prima  facie  inadmissible, 
the  burden  of  proof  is  on  prosecution  to  estab- 
lish competency  by  showing  on  preliminary  in- 
quiry that  mind  of  ncaised  wtis  free  from  im- 
proper influence  and  from  any  influence  or  fear 
applied  by  another. 

6.  Criminal  law  <S=>532(!/2)— Duty  of  court  In 
determining  admissibility  of  confession  stated. 

The  court,  in  determining  admissibility  of 
confession,  should  be  careful  to  ascertain  that 
confession  proceeded  from  volition,  and  that 
it  was  not  superinduced  by  an  influence  im- 
properly exerted,  and  the  court  should  not  per- 


mit them,  unless  they  clearly  appear  to  have 
been  made  in  such  manner  as  to  constitute 
them  competent  evidence. 

7.  Criminal  law  «=>li42— No  presimption  as 
to  aotion  of  oenrt  la  admitting  confession, 
where  ail  evidence  la  reoord. 

Where  all  the  evidence  appears  in  the  rec- 
ord, no  presumption  need  be  indulged  as  to  ac- 
tion of  court  in  admitting  confession,  but  the 
sufficiency  of  evidence  will  alone  be  considered. 

8.  Criminal  law  «=»53l  (2)— Qnestiou  to  wit- 
ness as  to  threats  at  time  of  oonfession 
should  include  all  present. 

Where  several  witnesses  are*  present  at 
time  of  confession,  question  to  witness  on  his 
voir  dire  should  not  be  limited  to  whether  he 
made  any  threats  or  offered  any  inducements, 
but  should  include  all  present. 

9.  Criminal  law  «=»53l  (3)— Evidence  held  In- 
suffloient to  authorize  admlssiop  of  confession. 

In  prosecution  of  a  crippled  paralytic  boy 
between  16  and  17  years  of  age  for  burglary 
of  store  and  larceny  of  cigarettes  and  pennies, 
evidence  held  insufficient  to  show  voluntary 
character  of  confession. 

10.  Burglary  «=>4S— Ownenhip  of  stora  bur- 
glarized held  for  Jury. 

Where  there  is  some  evidence  that  one 
named  in  indictment  for  burglary  is  owner  of 
store  burglarized,  question  is  for  the  Jury. 

Appeal  from  Circuit  Ckjurt,  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Victor  CJarr  was  convicted  of  burglary, 
and  he  appeals.   Reversed  and  remanded. 

Farmer,  Merrill  &  Fanner,  of  Dothan,  for 
appellant. 

J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field, 
Asst.  Atty.  Oea,  for  the  State. 

BRICKEN,  P.  J.  The  defendant,  a  white 
boy  16  or  17  years  of  age,  a  crippled  paralyt- 
ic, who  walked  with  a  crutch,  was  indicted 
and  convicted  of  the  offense  of  burglary ;  the 
nature  of  the  charge  being  that  he  broke  In- 
to and  entered  the  store  of  S.  T.  Saliba.  The 
pr(q)erty  alleged  to  have  been  stolen  was 
some  pennies  and  cigarettes.  The  state  re- 
lied for  a  conviction  principally  upon  the  con- 
fession of  the  accused  and  upon  tlie  testimo- 
ny of  Orlanda  Jones,  a  14  year  old  boy,  who 
by  hla  own  testimony  apiiears  to  have  been 
an  accomplice  of  the  defendant  In  the  com- 
mission of  tlie  act  complained  of. 

It  was  admitted  by  defendant,  when  testi- 
fying as  a  witness  in  his  own  behalf,  that  he 
sold  about  a  box  and  a  half  of  cigarettes  to 
a  Mr.  Payne,  but  he  insists  that  the  boy  Or- 
landa Jones,  turned  these  cigarettes  over  to 
him  to  sell,  and  agreed  to  divide  the  proceeds 
thereof  with  defendant  On  the  trial,  the 
defendant  stoutly  denied  that  he  had  anytliing 
to  do  with  breaking  into  the  store,  or  any 
knowledge   In   connection    therewith,   except 
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that  on  the  night  at  the  alleged  commission 
of  the  offense  he  and  another  boy,  Grady 
Lamb,  who  testified  In  behalf  of  defendant, 
were  together  and  saw  the  Jones  boy  with 
his  hands,  bloose,  and  pants  fall  of  ciga- 
rettes, near  the  store  of  Sallba ;  and  It  was 
the  theory  of  the  defendant  that  the  boy,  Or- 
landa  Jmies,  committed  the  offense  complain- 
ed of. 

[1,  2]  It  is  earnestly  insisted  here  that  the 
court  erred  in  admitting  the  alleged  confes- 
sion of  the  defendant  in  evidence.  The  insist- 
ence is  that  no  proper  predicate  had  been 
proven  for  the  introduction  of  the  confession, 
and  that  at  the  time  the  witness  Domlngas, 
the  first  state's  witness  to  testify,  was  on  the 
stand  and  testified  to  the  confusion,  no  evi- 
dence whatever  of  the  corpus  delicti  had  been 
offered.  The  record  shows  that  Domlngas 
testified :  "I  saw  where  the  screen  wire  of 
the  store  was  out."  And  immediately  after 
this  statement  he  was  permitted  to  testify, 
over  the  objection  of  the  defendant,  as  to  the 
alleged  confession.  That  the  evidence  quoted 
was  not  sufficient  to  prove  the  corpus  delicti 
cannot  be  doubted.  The  error,  however.  In 
admitting  the  confession  of  the  defendant  at 
this  Juncture,  If  otherwise  comipetent,  was 
cured  by  the  introduction  of  subseauent  proof 
of  the  corpus  delicti.  In  other  words,  if  for 
this  reason  it  be  conceded  that  the  confession 
was  inadmissible  when  offered,  it  was  ren- 
dered admissible,  so  far  as  this  ground  of  ob- 
jection is  concerned,  by  subsequently  showing 
the  corpus  delicti,  and  the  error  was  cured 
thereby.  Orifihi  v.  SUte,  76  Ala.  29;  Floyd 
T.  State,  82  Ala.  16,  2  South.  663. 

[3-6]  This  court  does  not  feel  called  upon 
to  discuss  here  the  principle  so  often  written 
which  holds  that,  to  render  confessions  and 
declarations  competent  evidence  in  a  crimi- 
nal prosecution,  it  is  necessary  that  they 
were  freely  and  voluntarily  made,  and  that 
such  confessions  or  incriminating  declara- 
tions Should  always  be  received  with  great 
caatlon,  and  that  they  are  prima  fade  inad- 
missible, and  that  the  admissibility  of  confes- 
sions is  for  the  court,  but  the  weight  thereof 
Is  for  the  Jury.  It  has  often  been  held  that 
whether  a  confession  was  made  voluntarily 
is  for  the  court  to  determine,  and  In  so  de- 
termining the  court  should  take  into  consid- 
eration the  surrounding  condition,  situation, 
and  character  of  the  prisoner,  and  the  circum- 
stances under  which  it  was  made ;  and  while 
ordinarily  the  character  of  the  confession  is 
shown  by  answers  to  appropriate  questions, 
the  court  should  look  beyond  these  to  the  sit- 
uation and  character  of  the  accused,  and  to 
all  the  circumstances  surrounding  him  at  the 
time  the  confession  is  made.  Such  evidence, 
that  of  confessions,  being  prima  fade  inad- 
missible, the  burden  is  on  the  prosecution  to 
establish  the  competency  thereof,  by  showing 
on  a  preliminary  inquiry  that  the  mind  of 


the  accused  was  free  from  improper  influ- 
ence, and  from  any  influaice  of  hope  or 
fear  applied  by  another  when  he  made  the 
confession.  In  other  words,  the  court  in 
considering  this  question  should  be  care- 
ful to  ascertain  that  the  confession  proceed- 
ed from  volition,  and  that  It  was  not  su- 
perinduced by  any  tnflnoice  improperly  ex- 
erted, and  the  court  should  not  permit  them, 
unless  they  clearly  appear  to  have  been  made 
in  snch  manner  as  to  eonstltute  them  compe- 
tent evidence. 

A  long  line  of  dedsions  in  this  state  has 
declared  the  rule  to  be  that  the  record  must 
show  affirmatively  that  the  confessions  were 
freely  and  voluntarily  made;  but  later  cases 
declare  that  this  rule  is  not  In  accord  with 
our  well-recognized  rules  of  practice  that  on 
appeal  error  must  be  affirmatively  shown. 
Price  V.  State,  117  Ala.  113,  23  South.  691. 
In  this  case  the  court,  through  Coleman,  J., 
said: 

"When  declarations  or  confessions  are  offered 
in  evidence,  the  doty  devolves  npon  the  trial 
court  to  ascertain  and  adjudge  whether  they 
were  freely  and  voluntarily  made.  If  so  ad- 
judged, the  coniessiona  are  admitted  in  evidence. 
The  presumption  on  appeal  is  in  favor  of  the 
correctness  of  the  ruUng  of  the  trial  conrt. 
The  burden  is  on  the  party  excepting  to  over- 
come this  presumption,  by  showing  affirmatively 
the  court  erred  in  its  conclusion.  The  prindple 
held  in  the  former  dedsions  cited  reverses  this 
rule,  and  holds  that  prima  facie  the  court  erred 
in  its  judgment,  and  puts  the  burden  on  the 
court  by  affirmative  evidence  to  show  that  its 
conduaion  was  free  from  error." 

In  the  case  of  Bonner  v.  State,  5S  Ala.  242, 
where  evidence  of  confessions  was  offered, 
one  witness  testified  that  they  were  freely 
and  voluntarily  made.  Two  others  testified 
that  inducements  were  held  out  to  the  pris- 
oner to  confess.  The  court  admitted  the  con- 
fessions. On  appeal  the  court  held  that  the 
appellate  court,  in  revising  snch  rulings,  as 
in  revising  other  rulings  by  an  inferior  court, 
on  controverted  questions  of  fact,  will  not  re- 
verse the  judgment,  unless  it  appears  mani- 
festly wrong. 

L7-9]  The  bill  of  exceptions  in  the  case  at 
bar  redtes  at  its  condusioa:  "This  was  all 
the  testimony  in  the  case."  This  being  true, 
it  becomes  the  duty  of  this  coort  to  review 
the  evidence  as  offered,  and  determine  there- 
from its  sufficiency,  and  it  follows  that  no 
presumption  need  be  indulged  where  the  evi- 
dence fully  appears,  bat  the  sufficiency  of  the 
evidence  alone  is  to  be  considered. 

After  a  careful  consideration  of  all  the  ev- 
idence in  this  case  upon  this  subject,  our  con- 
duslon  is  that  the  predicate  was  not  soffl- 
dent  for  the  introduction  of  the  confession 
by  the  defendant,  and  that  the  court's  ruling 
in  this  connection  was  manifestly  wrong.  It 
Is  true  that  the  witness  Domlngas  stated: 
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"I  did  not  offer  Um  any  promiM,  or  offer  him 
any  inducement,  or  make  any  threats  against 
him,  or  teU  him  it  would  be  better  for  him." 

This  inquiry  upon  the  voir  dire  of  tfaia  wit- 
ness should  not  have  been  limited  to  the  wit- 
ness himself,  but  It  should  have  been  extend- 
ed to  include  others  who  were  present  In 
each  instance  the  qnestlon  is  limited:  Did 
yon  otter  any  inducements,  etc. ;  or,  did  you 
make  any  threats}  This  will  not  suffice, 
when  it  Is  shown  that  others  were  present  at 
the  time  of  the  alleged  confession ;  for  while 
the  witness  could  truthfully  answer  that,  so 
far  as  he  was  concerned,  he  did  none  of  these 
things,  others  present  might  have  made  as- 
surances or  promises,  or  made  threats  against 
the  aocoaed,  or  might  have  coerced  him  in 
some  other  improper  manner;  so  the  ques- 
tion propounded  should  apply,  not  only  to  the 
witness  himself,  but  should  extend  to  any 
one  else  in  his  presence  or  bearing.  The  con- 
fession of  defendant,  as  before  stated,  is  pri- 
ma facie  Inadmissible  as  evidence,  and  in 
order  to  properly  overcome  the  presiunptlon 
of  Its  Incompetency  it  should  conclusively  ap- 
pear that  it  was  wholly  given  at  the  voli- 
tion of  the  accused,  free  from  coercion  of  the 
character  discussed,  not  only  from  the  wit- 
ness who  gives  testimony  of  the  confession, 
but  also  from  all  others  in  the  presence  or 
hearing  of  the  witness  and  accused  at  the 
time,  or  even  prior  to  the  time,  the  confes- 
sion was  made. 

We  are  also  of  the  <q;)inion  that  the  condi- 
tion and  environment  of  the  accused  at  the 
time  of  the  alleged  confession  was  such  as 
to  render  incompetent  its  admission  in  evi- 
dence. It  appears  that  this  young,  unversed, 
inexperienced,  afflicted  boy,  almost  a  child, 
bad  been  suddenly  placed  in  prison  by  two 
officers  under  the  serious  diarge  of  burglary, 
a  felony  under  the  laws  of  this  state,  and 
punishable  by  a  term  of  imprisonment  In  the 
state  penitentiary ;  that  he  was  greatly  fear- 
stricken,  perturbed,  broke  down,  and,  in  the 
language  of  the  witness,  "was  crying  desper- 
ately," at  the  time  of  making  the  alleged 
confession,  is  without  dispute.  Under  these 
conditions,  in  view  of  the  nnquestioned  role 
hereinabove  announced,  the  court  should 
take  Into  consideration  the  surrounding  con- 
ditions, situation,  character  of  the  prisoner, 
and  the  circumstances  under  which  the  al- 
leged confession  was  made,  and  in  so  doing  he 
should  look  beyond  the  mere  questions  of 
counsel  and  answers  of  witnesses,  to  see  if 
at  the  time  the  accused  made  the  alleged 
confession  his  mind  was  free  from  improper 


influences,  was  normal,  in  other  words,  and 
that  he  was  not  influenced  by  hope  of  his 
betterment  or  by,  fear  of  detriment  We  do 
not  think,  at  the  time  the  defendant  made 
the  confession,  that  he  was  free  from  such 
Influence;  manifestly  he  was  suffering  from 
an  agony  of  fear  because  of  his  environments 
and  surroundings,  and  he  testifies  that  after 
denying  the  accusation  repeatedly  at  first  he 
finally  made  the  confession  as  testified  to  by 
Itr.  Domingas  in  the  hope  that  they  would 
turn  him  out  of  lail. 

Our  views  in  this  connection  are  clearly 
sustained  in  the  case  of  Fedc  v.  State,  147 
AU.  100,  41  South.  769;  the  facts  of  that 
case  being  very  similar  to  the  facts  here. 
In  that  case  the  prisQner,  while  in  the  cus- 
tody of  an  officer,  was  taken  by  the  Justice 
of  the  peace  and  the  officer  Into  a  room  and 
the  door  closed,  and,  being  thus  alone  with 
the  prisoner,  the  defendant  commenced  cry- 
ing and  made  the  confession.  The  witness  in 
this  case,  as  in  the  case  at  bar,  stated  that 
no  threats  were  made  and  no  promises  wen 
given  to  Induce  a  confession.  The  Supreme 
Court  through  Justice  Dowdell,  said  (147 
Ala.  103,  41  South.  760) : 

"The  time,  place,  and  surroundinxs  of  the 
prisoner,  the  manner  of  evoking  the  confeasioa, 
and  by  whom  invoked,  in  the  very  nature  of 
things,  were  calculated  to  unduly  influence  the 
prisoner  and  render  a  confession  under  sndi 
circumstances  inadmissible  in  evidence  against 
him.  And  the  mere  fact  that  no  threats  were 
used  or  promises  made  to  the  defendant,  and 
nothing  more  saM  to  him  than  to  ask  the 
question  which  called  tor  the  confession,  is  net 
enough,  under  the  facts  in  this  case,  to  af- 
firmatively show  that  the  confusion  was  vol- 
untarily made." 

The  fftcts  In  this  case  and  In  the  case  at 
bar  are  identical  in  principle.  In  both  cases 
the  formal  questions  were  asked,  and  in  both 
cases  the  defendant  was  crying  desperate 
at  the  time  of  the  confession.  The  court  in 
the  Pedi  Ctme,  supra,  h^d  the  confession 
inadmissible.  We  think  the  court  was  ooraeet 
in  that  holding,  and  we  so  hold  here.  See, 
also,  Wilson  v.  State,  84  Ala.  426,  40  South. 
888. 

[IS]  There  was  some  evidence  that  the 
store  in  question  did  belong  to  S.  T.  Saliba. 
as  alleged  In  the  Indictment  This  made  it 
a  question  for  the  Jury.  Therefore  the  court 
properly  refused  the  aflhmatlve  charge  re- 
quested by  the  defendant  on  this  point 

For  the  error  pointed  out  the  Judgment 
of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 
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(8  Dhr.  743.) 


(Court  of  Appeals  of  Alatwma.    April  20, 
1920.) 

1.  Criminal  law  «»752— M«ti«n  to  exoMe  all 
•vldeiieo  for  fallnra  to  aataMisli  iirlnia  faole 
eats  properly  ovarraled. 

Motion  to  exdude  all  of  tbe  eridence  inta*- 
dnced  by  the  state,  on  the  Kround  that  state 
had  failed  to  establish  a  prima  facie  case,  made 
after  the  state  had  rested  its  case,  was  proper- 
ly overraled. 

2.  CriMlaal  law  «s»472  —  Saduetioa  «s>4«  — 
Doctor's  tastlmany  as  ta  uaaal  paried  of  g«a> 
tation  held  competent  and  corroborative. 

In  proeecntion  for  sednction,  where  prose- 
cutrix testified  that  the  interconrse  bad  taken 
place  the  first  Sunday  in  March,  and  that  she 
had  given  birth  to  child  the  following  October 
25th,  doctor's  testimony  that  it  was  not  unusual 
for  a  girl  of  prosecutrix's  age  to  give  birth  to 
a  child  within  such  a  period  hM  competent,  and 
sack  testimony  tended  to  corroborate  the  state- 
ment as  to  the  time  of  the  sexual  intercourse. 

3.  Seduction  «=>4g — Corroboration  of  prosecH- 
trlx  bold  for  ]nry. 

In  prosecution  for  |iednction,  whethet  tbere 
was  evidence  corroborative  of  the  testimony  of 
prosecutrix  as  required  by  Oode  1907,  |  7776, 
ft«M  for  Jury. 

4.  Sednction  <S»46— CorroboratiOB  of  proeeev- 
trlx  aaflleieat.  If  It  extends  to  a  material  fact. 

In  prosecution  for  seductioUi  evidence  cor- 
roborative ot  tbe  testimony  of  prosecutrix,  is 
sufficient  under  Code  1907,  {  7776,  if  it  extends 
to  a  material  fact  and  satisfies  the  jury  that 
prosecutrix  is  worthy  of  credit. 

5.  Sedaotien  «=946— Birth  of  oMId  aid  pnturt 
thereof  held  corroborative  evideaee. 

In  proaecntion  for  seduction,  evidence  that 
proaecatrix  had  given  birth  to  a  child  and  prof- 
ert  of  the  child  to  the  jury  is  corroborative 
of  prosecutrix  aa  to  cohabitation. 

6.  Criminal  law  4sl  159(5)— Reeomblaaoe  be- 
tween defendant  aad  prosecutrix's  baby  not 
for  oourt  on  appeal. 

In  prosecution  for  aednctioo,  where  child  to 
which  prosecutrix  had  given  birth  and  the  de- 
fendant were  both  before  the  jury,  appellate 
court  cannot  say  that  the  jury' did  not  find 
tbe  resemblance  between  the  two  so  strong  that 
they  were  convinced  beyond  all  reasonable 
doubt  that  tbe  defendant  waa  the  father  of  the 
child. 

7.  Criminal  law  «e3323— Evidence  held  to  war- 
rant Inference  of  flight. 

In  prosecution  for  seduction,  evidence  that 
defendant  on  returning  from  the  army  heard 
that  prosecntrix  had  given  birth  to  a  child,  and 
that  he  remained  home  only  two  days,  when  he 
left  for  another  state,  KM  to  warrant  infer- 
ence of  flight. 

8.  Sednetlon  «=»50(4)— InetrMtioa  as  to  claim- 
ed p'vmisea  held  warranted  by  evidence. 

In  prosecution  for  seduction,  inatructi<m 
that  state  contended  tbat  there  were  not  only 


temptations,  arts,  llatt«riea,  and  deeelta,  bat  a 
promise  to  marry,  used  by  defendant  in  sedne- 
ing  the  proaecutriz,  held  warranted  by  tbe  evi- 
dence, 

9.  Seduction  «3>42— Immoral  oondaot  of  pros- 
ecutrix subaeqnent  to  aednotion  held  inadmla- 
slble. 

In  praaeoation  for  seduction,  testimony  that 
pcosecntrU  had  sexual  intercourse  with  other 
men  subsequent  to  the  time  of  the  alleged  se- 
duction was  not  admissible. 

10.  SednettOB  «3342  —  Geaerai  reputation  ef 
preseontrix  for  chastity  held  competent. 

In  proaecntion  for  seduction,  where  defend- 
ant bad  introduced  evidence  impeaching  tbe 
chastity  of  the  prosecutrix,  it  was  competent 
for  the  state  to  introduce  evidence  of  the  pros- 
ecutrix's general  reputation  for  virtue  and  chas- 
tity at  the  time  of  her  alleged  seduction. 

11.  Criminal  law  «S9822(6)— instrnotiena  «or- 
reetty  aaaortlag  the  law,  when  taicen  as  a 
whole,  are  sufflolent. 

Where  the  entire  charge  of  the  court,  both 
oral  and  written,  oorrectiy  asserts  the  law 
governing  the  case,  a  reversal  will  not  be  made, 
under  Acts  19115,  p.  S15,  though  the  charge 
contains  some  expressions  which,  disconnected 
from  the  rest  of  the  charge,  faila  to  state  all 
the  constituents  of  the  offense. 

12.  Criminal  law  «e976I  (6) ->  Inatructtcn  that 
proaeoatrix  waa  weaker  thaa  defendant  In- 
vaded province  ef  Jnry. 

In  prosecution  for'  seduction,  instruction 
that  a  woman  Is  weaker  than  a  man  held  er- 
roneoni,  whether  the  woman  la  the  weaker  of 
the  two  being  a  question  for  the  jury,-  to  be 
determined  on  the  particular  facta  of  each  in- 
dividual case. 

13.  Criminal  law  «=»76I(IS)— laatmotton  that 
child  was  the  fruit  of  seduction  Invadad  prov- 
ince ef  Jury. 

In  prosecution  for  seduction,  instruction 
that  "the  child  is  the  fruit  of  the  alleged  sedue- 
tiim,  i>ecause  of  this  alleged  seduction  he  ia  be- 
fore you,"  held  erroneous;  the  question  of 
whether  the  child  was  the  fmit  of  the  alleged 
seduction  being  for  the  jnry. 

14.  Criminal  law  «=>763,  784(  i )— Expresalona 
suggestino  that  fact  has  bean  establlahed  im- 
proper. 

.  Judges  of  trial  courts  are  reqoired  to  avoid 
the  use  of  any  phrase  or  expression  which  might 
impress  the  jury  that  they  are  suggesting  that 
any  vital  fact  which  they  should  determine  is 
established  by  the  evidence. 

Appeal  from  Clrcnit  Oonrt,  Morgan  Coun- 
ty ;  F.  Loyd  Tate,  Judge. 

Raymond  Tarver  was  convicted  at  seduc- 
tion, and  he  appeala  Reversed  and  re- 
manded. 

Sample  &  Kilpatrick,  of  Hartsella,  for  ap- 
pellant 

J.  Q.  Smith.  Atty.  Gen.,  and  Harwell  G. 
Davis,  Asst.  Atty.  Gen.,  for  tbe  State. 


4s9For  other  cases  see  same  topic  and  KET-NUMBBR  la  all  Ke7-Namb«red  Dlaesta  and  Indexes 
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86  SOUTHBBN  BBPOBTSR 


(Ala. 


MKRRITT,  J.  [1]  The  defendant  waa  con- 
victed under  an  Indictment  on  a  charge  of  se- 
duction, and  sentenced  to  tbe  penitentiary 
for  a  term  of  not  less  tban  three  nor  more 
than  five  years.  Upon  the  aoUdtors  resting 
the  case  of  the  state,  and  before  the  defend- 
ant Introduced  any  testimony,  the  defendant 
moved  to  exclude  all  of  the  evidence  Intro- 
duced by  the  state  because  It  failed  to  estab- 
lish a  prima  facie  case.  There  was  no  error 
committed  by  the  trial  court  in  overruling 
this  motion.  McOray  v.  Sliarpe,  188  Ala. 
S75,  66  South.  441 ;  Scales  v.  Central  Iron  & 
Coal  Co.,  173  Ala.  639,  65  South.  821 ;  Mobile 
Light  ft  Ry.  Co.  T.  Portiss,  186  Ala.  320,  70 
South.  136. 

[2]  The  prosecutrix  testified  that  the  sex- 
ual Intercourse  with  the  defendant  took  place 
the  first  Sunday  in  March,  and  that  the  child 
waa  bom  the  following  October  26th.  It  was 
competent  for  the  state  to  Introduce  the  tes- 
timony of  the  doctor  to  the  effect  that  It  was 
not  unusual  for  a  girl  of  the  age  of  the  prose- 
cutrix to  give  birth  within  such  a  period. 
Such  testimony  tended  to  corroborate  the 
statement  as  to  the  time  of  the  sexual  Inter- 
course. Whatley  v.  State,  144  Ala.  74,  89 
South.  1014. 

[3, 4]  It  is  Insisted  that  the  court  commit- 
ted error  in  refusing  to  charge  the  Jury  that 
the  defendant  could  not  be  convicted,  because 
there  was  a  lack  of  evidence  to  corroborate 
the  testimony  of  the  prosecutrix  as  required 
by  Code  1907,  f  7776.  It  is  well  settled  by  a 
long  line  of  dedsions  in  tills  state  that  the 
corroborative  evidence  Is  sufficient  to  meet 
the  requirements  of  the  statute,  "If  it  ex- 
tends to  a  material  fact,  and  satisfies  the  Ju- 
ry that  the  woman  is  worthy  of  credit" 
Suther  v.  State,  118  Ala.  88,  24  South.  43; 
Holland  V.  State,  11  Ala.  App.  134,  66  South. 
126;  Smith  v.  State,  13  Ala.  App.  399,  60 
South.  402;  Id.  193  Ala.  680,  69  South.  1020. 

[8,  8]  One  of  the  material  ingredients  of 
the  crime  is  that  sexual  intercourse  had  been 
had  with  the  prosecutrix.  There  was  evi- 
dence that  she  had  given  birth  to  a  child  and 
profit  of  the  chUd  was  made  to  the  jury. 
This  was  corroborative  evidence  of  cohabita- 
tion. The  ctilld  and  the  defendant  were  both 
before  the  Jury,  and  this  court  cannot  say 
that  the  Jury  did  not  find  the  resemblance  be- 
tween the  two  so  strong  that  they  were  con- 
vinced beyond  all  reasonable  doubt  that  the 
defendant  was  the  father  of  the  child.  Kelly 
V.  State,  133  Ala.  195,  32  South.  66,  91  Am. 
St.  Rep.  25. 

[7]  There  was  evidence,  other  than  that  of 
the  prosecutrix,  which  tended  to  show  that 
the  defendant  was  paying  social  attentions 
to  the  prosecutrix,  virtually  to  the  exclusion 
of  all  other  men,  during  the  time  of  the  af- 
leged  seduction.  The  defendant  admitted 
that  upon  returning  home  from  the  army  he 
heard  that  the  prosecutrix  had  given  birth 
to  a  child;   that  be  remained  at  home  (Hily 


two  days,  and  left,  going  to  the  state  of  Vlor- 
Ida,  where  he  was  at  the  time  be  was  arrest- 
ed. From  this  the  Jury  might  have  inferred 
flight,  which  tended  to  prove  an  element  ot 
the  ofTense.  Wilson  v.  State,  73  Ala.  527; 
Holland  v.  State,  supra. 

[8]  The  trial  court  committed  no  reversible 
error  in  stating  that  the  state  contended  that 
there  were  not  only  temptations,  arts,  flatter- 
ies, and  deceits,  but  a  promise  to  marry,  used 
by  the  defendant  in  seducing  the  prosecutrix. 
It  is  insisted  that  there  was  no  testimony  of 
the  use  of  temptations,  arts,  flatteries,  and 
deceits,  and  that  therefore  the  court's  diarge 
should  have  been  limited  to  the  promise  to 
marry.  The  testimony  of  the  prosecatrix, 
which  the  Jury  evidently  believed,  was  to  the 
following  effect: 

"We  went  driving  in  an  antomobfle  on  the 
highway  down  near  Flint.  He  said  he  loved  me, 
and  would  marry  me,  and  take  care  of  me.  He 
bugged  me,  and  kissed  me,  and  that  was  the 
time  I  submitted  to  blm.  I  submitted,  becanse 
I  loved  him,  and  he  made  me  such  faithful 
promises  I  could  not  help  but  submit  to  him." 

Tbia  testimony  was  before  the  Jury  with- 
out objection.  This  brief  statement  paints  a 
word  picture  which  depicts  in  vivid  colors 
every  criminal  element  enumerated  in  the 
statute.  There  was  the  "art,"  the  sklllfal  ar- 
rangement of  a  situation  suitable  to  the  at- 
tainment of  his  desires;  there  was  the  flat- 
tery, the  ardent  caresses  and  faithful  profes- 
sions of  love;  there  was  the  temptation,  the 
enticement  to  turn  from  the  path  of  rectl- 
tnde;  and  it  is  not  to  be  disputed  that.  If 
the  surrender  of  her  virtue  and  the  commla- 
slon  of  this  social  and  moral  crime  was  in- 
duced by  such  acts  as  stated  by  the  prosecu- 
trix, there  was  also  present  the  element  c* 
deceit.  To  prevent  by  such  wiles  the  deflllnji 
of  chaste  womanhood,  the  greatest  blow  that 
can  be  leveled  at  our  social  civilization,  this 
statute  against  seduction  was  aimed.  Wil- 
son V.  State,  supra ;  Cooper  v.  State,  90  Ala. 
641,  8  South.  821;  Suther  v.  State,  supra. 
That  the  defendant  accomplished  the  satis- 
faction of  his  passion  by  combining  the  nse 
of  all  the  methods  denounced  by  the  statute 
Is  not  the  less,  but  the  more,  the  reason  be 
should  suffer  the  penalty  of  the  law,  purixts- 
ed  to  protect  the  purity  of  womanhood. 

[8]  The  trial  court  correctly  refused  to 
permit  the  Introduction  of  testimony  tending 
to  show  that  the  prosecutrix  had  been  guilty 
of  holding  sexual  Intercourse  with  other  men 
subsequoit  to  the  time  of  the  allied  seduc- 
tion. One  is  not  permitted  to  defend  on  tbe 
course  of  conduct  which  was  first  begun  be- 
cause of  his  own  criminal  act.  The  question 
is  not  how  far  down  the  ladder  she  descended 
after  having  fl.rBt  erred,  but  whether  or  not 
she  was  chaste  at  the  time  the  def aidant 
Induced  her  to  yldd  her  virtue  to  tbe  satis- 
faction of  bis  criminal  passion.    Bracken  t. 
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State,  lU  Ala.  68,  20  South.  638,  56  Am.  St 
Kep.  23;  Mankers  t.  State,  87  Ala.  94,  6 
Sonth.  357;  Hnssey  ▼.  State,  86  Ala.  84.  6 
South.  484. 

[10]  A  Mrs.  Scott  testified  In  behalf  of  the 
defendant  that  In  the  latter  part  of  February 
or  the  first  of  March  she  and  a  man,  whose 
name  she  refused  to  disclose  to  the  Jury,  and 
the  prosecutrix  and  a  Mr.  Newsomob  went 
driving  in  an  automobile  one  night;  that 
prosecutrix  and  Mr.  Newsome  got  out  of  the 
car  and'  went  down  in  the  woods,  and  that 
witness  and  her  partner  drove  on  down  the 
road;  that  on  their  return  they  picked  the 
prosecutrix  and  Mr.  Newsome  up.  This  evi- 
dence could  have  been  Introduced  for  no 
other  purpose  than  to  impeach  the  chastity 
of  the  prosecutrix.  It  was  competent  there- 
after for  the  state  to  Introduce  evidence  of 
the  prosecutrix's  general  reputaticm  for  vlr» 
tne  and  chastity  at  the  time  of  her  alleged 
seduction.  Knight  v.  State,  147  Ala.  93,  41 
Sonth.  850,  119  Am.  St  Rep.  58;  Smith  ▼. 
State,  107  Ala.  139,  18  South.  806. 

[11]  The  court  la  compelled  to  ccmslder  the 
oral  and  the  given  written  diarges  in  conneo- 
tlon  with  each  other.  Acts  1915,  p.  815. 
And  when,  taking  the  entire  charge  of  the 
conrt,  both  oral  and  written,  it  is  found  to 
correctly  assert  the  law  governing  the  case, 
a  reversal  will  not  be  made  although  it  con- 
tains some  expressions  which,  disconnected 
from  the  rest  of  the  charge,  fail  to  state  all 
the  constituents  of  the  oftense.  Williams  v. 
State,  83  Ala.  68,  3  South.  743. 

[12]  The  defendant  excepted  to  several  por- 
tions of  the  court's  oral  charge.  It  is  insist- 
ed that  the  court  erred  in  charging  the  Jury 
that— 

"the  law  recogniaes  the  fact  that  a  woman  is 
weaker  than  a  man;  that  it  is  the  part  of  the 
man  to  protect;  that  if  a  man  presumes  upon 
the  weakness  <Mt  a  woman,  and  seeks  to  over- 
throw her  virtue  through  deception,  arts, 
temptation,  or  promise  to  marry,  and  throngh 
these  means  gets  her  to  yield  to  him,  and  she 
does  yield  because  of  it,  and  she  does  yield  her 
chastity,  she  being  a  virtuous  woman  at  the 
time,  he  cannot  be  acqnitted,  but  is  guilty  of 
seduction." 

'While  the  Jury  might  have  been  jnstlfled 
In  inferring,  from  the  youth  and  Inexperience 
of  the  prosecutrix  and  the  intelligence  and 
other  vantage  ground  occupied  by  the  defend- 
ant if  the  evidence  tended  to  show  such, 
that  the  woman  was  the  weaker  of  the  two, 
yet  this  is  a  question  solely  for  the  deter^ 
mlnation  of  the  Jury,  depending  on  the  pe- 
culiar facts  of  each  individual  case.  Smith 
V.  State,  13- Ala.  App.  399,  69  South.  402; 
HaU  V.  State,  134  Ala.  90,  32  South.  750. 

[13,14]  It  is  also  insisted  that  the  court 
erred  in  Charging  the  Jury  that  "the  child  is 
the  fruit  of  the  alleged  seduction,  because  of 
this   alleged   seduction  he  is   before  you."' 
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Whether  the  chUd  was  the  fruit  of  the  al- 
leged seduction  was  a  question  solely  for  the 
determination  of  the  Jury,  and  one  of  the 
vital  questions  to  be  determined  in  reaching 
a  verdict  of  whether  the  defendant  was  guilty 
as  charged  in  the  indictment  Judges  of  tri- 
al courts  are  required  to  avoid  the  use  of  any 
phrase  or  expression  which  might  impress 
the  Jury  that  they  are  suggesting  that  any 
vital  fact  which  they  should  determine  is  es- 
tablished by  the  evidence.  Hall  v.  State,  su- 
pra. 

Fat  the  errors  pointed  out  In  the  oral 
chaise  of  the  court  the  case  must  be  re- 
versed. 

Reversed  and  remanded. 


(XI  Ala.  App.  4S7) 
MACHEN  V.  STATE.     (8  DIv.  853.) 

(Court  of  Appeals  of  Alabama.    April  20, 
1920.) 

1.  Crlmlaal  law  4=>400(4)  —  Booics  -must  be 
produced  to  show  coatsats. 

In  a  prosecution  for  grand  larceny  of  a 
warehonae  at  a  steamboat  landing,  it  was  nec- 
essary for  the  state  to  produce  the  shipping 
books  of  a  steamboat  company  in  order  to  show 
their  contents,  and  a  witness  could  not  testi- 
fy as  to  their  contents  without  proper  predi- 
cate. 

2.  Crlmlaal  law  «=><»38(3)— Larceay  <8=95l(l) 
—Property  oa  pramlses  prsvlous  to  nobbsry 
and  things  fouad  at  defaadanfs  house  ad- 
missible. 

In  a  prosecution  for  grand  larceny  from  a 
warehouse  at  a  steamboat  landing,  the  state 
could  prove  by  a  witness  that  there  was  a 
bag  of  coffee  pnt  off  at  the  landing  on  the  day 
before  the  merchandise  was  missing,  there 
being  evidence  tending  to  show  it  was  the  coffee 
stolen,  and  testimony  as  to  flour  found  at  d«- 
fandanfs  house  was  admissible. 

3.  Crlmlaal  law  ^9736(2)— Voluntary  charao* 
tar  of  confessions  matter  of  law  for  oonrt. 

Whether  confessions  are  freely  and  volun- 
tarily made  is  a  matter  of  law  to  be  determined 
by  the  court 

4.  Criminal  law  «=>\  158(4)— Detsrmlnatioa  as 
to  vsluatary  okaraeter  of  ooafassloas  not  to 
be  disturbed. 

In  a  prosecution  for  grand  larceny,  deter- 
mination of  the  trial  court  as  to  the  voluntary 
character  of  confessions  of  defendant  testified 
to  by  a  witness  excused  from  the  rule  held  not 
to  be  disturbed,  having  been  made  on  the  wit- 
nesses before  him,  consequentiy  with  advan- 
tage. 

5.  Criminal  law  «=>538(3)— Evideace  by  way 
of  oonfession  will  support  oonvlctloa. 

A  confession  shown  to  be  voluntary  is  evi- 
dence which  will  support  conviction. 
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6.  Crinlml  law  «s974l  (S)-.'W«lglit  «rf  MifM- 
•loa  for  Jury. 

The  weight  to  be  giren  defendant's  aUesed 
confessioii  is  «  qoestion  for  the  jury. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   W.  W.  Haralson,  Judge. 

WIU  Mach«i  WEB  indicted  jointly  with 
two  others  <»  a  charge  of  grand  larceny. 
On  the  trial  of  Machen  alone,  there  was  a 
Judgment  of  conviction,  and  he  appeals.  Af- 
firmed, and  remanded  for  sentence. 

Bouldin   ft   Wlmberly,   of  Scottsboro,  for 
appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAMFORD,  3.  This  is  the  second  appeal 
In  this  case.  For  former  decision,  see  Mach- 
en T.  State,  le  Ala.  App.  170,  76  South.  407. 

On  this  appeal,  the  state's  evidence  tends 
to  show  that  certain  flonr,  tobacco,  and  cof- 
fee, the  property  of  Howard  Bros,  and  J.  A. 
Ollbreath,  severally,  was  stolen  from  an 
open  warehouse  at  Larklns  tAndlng,  on  the 
Tennessee  river;  that  these  goods  were  or- 
dered by  these  merchants  and  delivered  by 
steamboat  on  the  afternoon  of  Saturday  be- 
fore Easter  Sunday,  1916;  that  they  were 
ddlvered  on  the  bank  of  the  river,  In  an 
open  warehouse,  at  a  public '  landing,  left 
there  over  night  and  were  missing  the  next 
morning;  that  signs  and  tracks  of  three 
persons  were  found  going  toward  the  home 
of  Martha  Machen,  over  two  miles  away; 
that  this  defendant  moved  Into  the  same 
house ;  that  some  weeks  later  certain  tobacco 
of  the  class  missing,  In  an  unusual  quantity, 
was  found  concealed  in  a  box  under  the  bed 
in  a  room  occupied  by  defendant;  nearly  a 
barrel  of  flour  was  found  in  the  same  bouse, 
and  SO  pounds  of  cotCee  was  found  bidden 
In  the  crib.  In  addition  to  this,  the  state 
Introduced  testimony  to  show  that  this  de- 
fendant had  confessed  to  the  larceny. 

[1]  The  court  correctly  held  that  It  would 
be  necessary  for  the  state  to  produce  the 
shipping  books  of  the  steamboat  company 
in  order  to  show  their  contenta,  and  that 
the  witness  Campbell  could  not  testify  to 
their  contents  without  a  proper  predicate. 

[2]  It  was  competent  for  the  state  to  prove 
by  the  witness  Morgan  that  there  was  a  bag 
of  coffee  put  off  at  the  landing  on  the  day 
before  the  merchandise  was  missed,  Trae, 
the  coffee  was  not  completely  identified  by 
this  witness,  but  there  was  other  evidence 
tending  to  prove  that  It  was  the  coffee  stolen. 
The  same  is  true  with  reference  to  the  tes- 
timony of  Sumner  as  to  the  flour  found  at 
the  house  of  defendant.    The  evidence  in  the 


case  was  largely  drcamstantlal,  and  Uwse 
were  bat  circumstances  to  be  taken  and  con- 
sidered along  with  all  the  other  facts  and 
circumstances  in  determining  the  gnilt  or 
Innocence  of  the  defendant.  The  facta  that 
there  was  flour,  tobacco,  and  coffee  at  the 
landing,  that  there  was  flour,  tobacco,  and 
coffee  at  defendant's  house  In  unusual  qnan- 
tltlee  and  kept  concealed  in  a  suspicious  man- 
ner, were  all  relevant  facts,  though  the  iden- 
tity may  have  depended  on  other  testimooy 
which,  If  sot  produced,  would  have  war- 
ranted a  motion  to  ezdnde;  bnt  In  this 
case;  there  being  crnch  «vld«ioe,  the  motion 
to  exclude  was  properly  overrated. 

[3-8]  It  was  within  the  dlacretioa  of  the 
trial  Judge  to  permit  the  witness  Jones  to 
be  excused  from  ttie  rule  and  to  permit  bim 
to  testify  in  the  case,  notwithstanding  the 
rule  had  been  invoked  as  to  all  the  witness- 
es, and  from  this  record  we  cannot  say  that 
this  discretion  was  abnsed.  This  witness 
testified  that,  without  his  making  any  threats 
against  the  defendant,  or  making  him  any 
promises  or  offering  any  inducement  to  get 
him  to  make  a  statement,  the  defendant  con- 
fessed to  him  tiiat  he  had  stolen  the  goods. 
Whether  confessions  are  freely  and  volon- 
tatily  made  Is  a  matter  of  law  to  be  deter- 
mined by  the  court.  Machen  v.  State,  16 
Ala.  App.  170,  76  South.  40S.  In  this  case, 
the  trial  court  had  the  witnesses  before  him 
and  was  In  better  position  to  Judge  the  facts 
than  we.  His  Judgment  will  theref<H«  not 
be  disturbed.  Malsel  r.  State,  81  South.  348. 
The  court  very  properly  excluded  the  state- 
ment as  to  the  whisky  and  left  In  the  con- 
fession as  to  the  theft.  The  many^  cases  dted 
by  appellant  in  brief  as  to  the  close  scrutiny 
that  all  courta  should  amly  to  confeasi<ms 
when  being  offered  as  evidence  are  here  re- 
afllnned,  and  also  what  this  court  said  on 
former  appeal  of  this  case.  But  It  Is  none- 
theless the  law  that  when  confessions  are 
sliown  to  be  voluntary  they  become  evidraice 
which  will  support  a  conviction  and  some- 
times (dear  a  situation  which  otherwise 
might  remain  in  doubt.  As  to  what  weight 
will  be  given  to  the  confession  is  a  qoeatton 
to  be  determined  by  the  Jury. 

There  is  no  reversible  error  so  far  as  the 
Judgment  of  conviction  is  concerned;  there- 
fore the  Judgment  of  conviction  Is  afBrmed. 
The  trial  having  been  had  since  the  18th  day 
of  February,  1920,  the  cause  is  remanded 
for  proper  sentence  under  Acta  1920,  p.  148; 
Rogers  v.  State,  88  South.  869;  Id.,  82 
South.  785. 

Judgment  of  conviction  afflm^;  remand- 
ed for  proper  sentence. 
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tc  H.  R.  CO. 
(8  DIv.  650.) 

(Court  of  Appeals  of  Alabama. 
On  Behearing,   Jaiv   18, 

I.  Carriers  «=> 1 84— Complaint  held  to  allege 
krmeh  of  duly  In  action  for  delay  In  trana- 
portatlott  of  corpse. 
In  parent's  action  against  railroad  for  delay 
in  transportation   of   the  corpse   of  deceased 
ehOd,  allegation  that  by  reason  of  defendant's 
negligence  the  corpse  was  not  transferred  to 
the    next   succeeding   passenger   train   of   the 
connecting  carrier  leaving  the  connecting  point 
for  the  point  of  destination,  as  shown  by  the 
contract  of  carriage,  heli  a  sufficient  allega- 
tion of  a  breach  of  duty. 

.  2.  Carriort  «53i76  — Coaneetlno  oarrter  hold 
•ot  liable  for  failure  to  stop  train  for  trans- 
fer of  eorpte. 
Parent  who  had  shipped  corpse  of  deceased 
child  under  a  through  ticket  requiring  corpse 
to  be  transferred  to  connecting  carrier  at  cer- 
tain point  could  not  recover  for  connecting  car- 
rier**  failure  to  transfer  corpse  to  train  which 
did  not  stop  or  put  off  passengers  or  baggage 
at  such  point  under  its  rules  and  regulations, 
promulgated    by   authority   of   the    Interstate 
Commerce  Commission. 

3.  Carriers  <s=»259— Purchaser  of  throHgh  tiek- 
tt  chargeable  with  knowledge  of  rules  of  ooa- 
neotlng  carrier. 

Purchaser  of  through  ticket  la  chargeaUe 
with  knowledge  ot  rules  and  regulations  of 
connecting  carrier,  promulgated  under  the  au- 
thority of  the  Interstate  Commerce  Commia- 
•ion. 

4.  Appeal  ud  error  «=3>I040(7) --Sustaining 
demurrers  harmles*  where  defenses  available 
under  other  pleas. 

The  sustaining  of  demurrers  to  special 
pleas  was  harmless,  whire  defendant  had  the 
benefit  of  the  matter  alleged  therein  under  oth- 
er pleas. 

9.  Negllgenco  «s»ll9(7)  —  ContraM  iapMlng 
dnty  must  be  proved  aa  oharged. 
In  an  aetJoo  in  case  for  negligent  fallnre 
to  pertotm  a  duty  arising  out  of'  a  contract, 
tbe  contract  firom  which  tihe  alleged  dnty  aroae 
must  be  pleaded  and  must  be  proven  °aa 
ebarged. 

6.  Judgment  $=>239r-AfRrmatlve  charge  as  to 
one  defendant  and  refusal  as  to  other  held 
error. 

In  action  ia  ca^e  Jointly  against  initial  and 
connecting  carriers  for  negligent  failure  to 
transport  corpse,  action  of  court  ia  granting 
affirmative  charge  at  tbe. request  of  one  of  the 
defendants  and  refusing  it  at  the  request  of 
the  other  hel4  error. 

7.  Carriers  «=3l85(2)->Evldenc«  held  admissU 
bio  In  action  for  delay  In  transportation  of 
eorpse. 

In  action  against  connecting  carrier  for 
failure  to  transfer  corpse  t»  next  succeeding 
passenger  train  after  arrival  of  corpse  at  con- 


UOXaSVXUJS  A  K.  B.  00.  T.  BIBHOP  859 

(MSo.) 

necUng  point,  testimony  that  plalntiif  boarded 
the  train  at  the  Instance  or  direction  of  the 
flagman  or  conductor,  and  left  the  train  upon 
dJacoveiy  that  the  corpse  was  not  on  the  train, 
hOi  admisaible. 


v.  BISHOP. 


8.  New  trial  <S=3 1 40  (3)— Evidence  held  to  show 
quotient  verdict 

Kvidence  h«id  to  show  that  jury  rendered, 
a  quotient  verdict. 

9.  New  trial  4^52— QuotloBt  verdict  siiouid  be 
set  aside. 

Quotient  verdict  should  be  set  asidA  on  mo- 
tion for  new  trial. 

On  Behearing. 

10.  Appeal  and  error  «=3833(5)— Applloatioa 
for  rehearing  stricken  on  failure  to  file  briefs 
In  time. 

Application  for  rehearing  will  be  striclcen 
on  failure  of  applicant  to  file  brief  within  ten 
days  after  submission,  as  required  by  Supreme 
Court  rules  13  (Code  1907,  p.  1509,  and  61 
South,  vii)  and  88  (77  South,  vii). 

Appeal  from  CTrcult  Court,  Morgan  Coun- 
ty; Bobert  C.  Brickell,  Judge. 

Action  by  BlUle  3.  Bishop  against  tlie 
Louisville  &  Nashville  Railroad  Company  for 
damages  for  failure  to  promptly  tran<5port 
and  deliver  the  body  of  his  child.  Judgment 
for  the  plaintiff,  and  the  defendant  appeals. 
Reversed  and  remanded.    • 

Byster  &  Eyster,  of  Albany,  for  appellant. 
James  Jackaoo,  of  Tuscumbla,  and  £.  W. 
Godbey,  of  Decatur^  for  appellee. 

BRICKEN,  P.  7.  PlaintilTB  case  Is  stated 
In  two  counts.  The  action  Is  based  upon  the 
alleged  delay  In  transporting  tbe  corpse  of  a 
cblld  of  appellee,  who  was  plaintiff  In  the 
court  below. 

This  suit  was  originally  Instituted  against 
the  appellant  and  the  Southern  Railway  Com- 
pany. ,The  latter-  was  eliminated  by  the  af- 
firmative charge  given  in  Its  behalf  by  the 
court.  There  was  a  Judgment  against  the 
appelant  tor  7833,  and  from  this  Judgment 
It  has  appealed  to  this  court. 

There  are  100  assignments  of  error  going 
.to  the  rulings  of  the  court  upon  the  pleadings, 
upon  the  admission  of  evidence,  upon  the  giv- 
ing of  charges  requested  in  writing  by  the 
plaintiff,  the  refusal  of  charges  requested  in 
writing  by  the  defendant,  and  overruling  mo- 
tion made  by  defendant  for  a  new  trial.  In 
this,  opinion  we  shall  not  treat  each  of  tbe 
assignments  separatdy,  but  many  of  them 
may  be  treated  c<fllectlvely. 

At  the  risk  of  extending  this  opinion  to 
much  length,  but  for  a  better  understanding 
of  the  opinion,  we  set  out  the  complaint, 
which  is  as  follows: 

"Count  1.  PlalntitF  claims  of  the  defendants 
the  sum  of  $2,900  for  neglect  in  and  about  the 
shipment  and  transfer  of  the  corpse  of  plain- 
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tiff's  miaor  difld,  tbe  tnuitpoitatiaii  of  which 
corpse  onder  a  through  ticket  from  Sheffield, 
AltL,,  to  HanceviSe,  Ala.,  they  undertook  on 
«r  about  February  11, 1918;  ajid  plaintiff  aTera 
that  on  Boid  date,  and  for  a  long  time  prior 
thereto,  both  the  defendants  have  been  com- 
mon carriers  of  freight,  passengers,  and  hag- 
gage,  and  accustomed  to  the  transportation, 
.  as  such  carriers,  of  dead  bodies,  according  to 
established  regulations  and  snbstantiallr  uni- 
form methods;  and  plaintiff  avers  that  be,  on, 
to  wit,  said  date,  being  at  Sheffield,  Ala.,  with 
the  surriTlng  members  of  his  family,  and  hav- 
ing sustained  a  bereavement  in  the  loss  by 
death  of  his  infent  child,  Lilis  May  Bishop,  on 
or  about  said  date,  and  being  desirous  of  bury- 
ing the  body  of  said  child  in  or  near  Hance- 
vijle,  Ala.,  in  the  county  of  Cullman,  on  or 
near  the  line  of  railroad  of  the  defendant  Louis- 
ville &  Nashville  Railroad  Company,  did,  on 
said  day  and  date,  purchase  of  the  defendant 
Southern  Railway  Company,  at  Sheffield,  Ala., 
through  tickets  from  Sheffield,  Ala.,  to  said 
Hanceville,  Ala.,  for  himself,  his  wife,  the  dead 
body  of- his  said  child,  and  seven  living  chil- 
dren, by  way  of  Decatur,  Ala.,  the  nearest  and 
most  practical  route,  and  the  one  most  usu- 
ally traveled  between  said  point  of  Sheffield 
and  Hanceville,  the  said  dty  of  Decatur  be- 
ing located  at  the  junction  of  the  lines  of  the 
two  common  carriers,  and  the  line  of  the 
Southern  Railway  Company  extending  from 
Decatur,  Ala.,  to  Sheffield,  Ala.,  and  being  the 
only  line  of  railway  directly  connecting  said  two 
points;  and  plaintiff  avers  that  the  said  South- 
em  Railway  Company  accepted  the  corpse  and 
honored  the  ticket  therefor,  as  well  as  the 
tickets  for  the  plaintiff  and  surviving  members 
of  his  family  as  aforesaid,  and  transported 
them  all  to  Decatur,  Ala.,  where  it  became, 
and  then  was,  the  duty  of  both  of  said  de- 
fendants to  use  due  care  and  diUgence  in  and 
about  the  prompt  transfer  of  the  remaim  of 
said  deceased  child  from  the  line  of  said  South- 
em  Railway  Company  to  the  cars  of  the  said 
Louisville  &  Nashville  Railroad  Company,  and 
to  use  reasonable  diligence  to  effect  its  trans- 
fer to  the  succeeding  Louisville  &  Nashville 
train  thereafter  goin^  from' Decatur  to  Hance- 
ville; but  the  plaintiff  avers  that  the  defend- 
ants 80  negligently  and  carelessly  conducted 
themselves  in  and  about  the  maldng  of  said 
transfer  and  shipment  that  the  said  corpse  was 
not  transferred  to  the  succeeding  passenger 
train  of  the  Louisville  8c  Nashville  Railroad 
Company  leaving  Decatur,  Ala.,  for  Hance- 
ville, Ala.,  next  after  the  arrivaj  at  Decatur, 
Ala.,  of  said  corpse  over  the  line  of  the  South- 
em  Railway  Company;  and  plaintiff  avers  that 
after  the  said  Southern  Railway  Company's 
train  arrived  at  Decatur,  Ala.,  with  said 
corpse,  there  was  reasonable  time  and  oppor- 
tunity for  tbe  defendants,  by  the  exercise  of 
reasonable  diligence  and  prompt  measures,  to 
have  effected  the  transfer  of  said  corpse  to 
tbe  train  of  said  Louisville  &  Nashville  Rail- 
road Company  leaving  Decatur,  Ala.,  for 
Hanceville,  Ala.,  next  after  such  arrival;  and 
plaintiff  avers  that  the  said  two  common  car- 
riers used  the  same  depot  and  platform  and 
baggage  office  and  baggagemaster  at  Decatur, 
Ala.,  and  at  the  particular  point  of  transfer 
the  same  railway  track  or  tracks,  and  that  the 


Louisville  &  NashvOlt  Railroad  Oompanjr's 
train  leaving  Decatur,  Ala.,  for  Hanceville, 
Ala.,  next  after  the  arrival  of  said  Southent 
Railway  Company's  train  with  said  remains, 
left  somewhere  i^ter  midnight  of,  to  wit,  tbe 
12th  day  of  February,  1918,  or  between  mid- 
night and  3  a.  m.  of  said  12th;  and  the  plain- 
tiff avers  that  he  and  his  family,  after  arriv- 
ing at  Decatur,  Ala.,  by  direction  of  depot 
porters,  or  flagmen,  or  brakemen  of  the  de- 
fendants, or  by  the  direction  and  at  tbe  in- 
stance of  said  porters,  or  brakemen,  or  flag- 
men, or  other  servants  of  the  defendants,  or 
one  of  the  servants  of  the  defendants,  (warded 
the  said  Louisville  &  Nashville  Railroad  Com- 
pany's train  to  be  transported  thence  to  Hance- 
ville, Ala.,  for  the  funeral  of  said  child,  after 
the  agents,  conductor,  brakeman,  etc.,  of  the 
said  defendant  had  examined  the  tickets  held 
by  plaintiff,  which  he  had  purchased  as  afore- 
said, for  the  transportation  of  himself  and  his 
said  family  and  the  remains  of  his  departed  off- 
spring, and  had  observed  his  destination;  that 
some  one  or  more  of  them  placed  the  plaintiff's 
valise  or  baggage  upon  said  train,  and  that 
after  embarking  on  such  train,  and  after  it 
began  to  move  out  on  its  trip  to  Hanceville 
they  discovered  that  the  corpse  had  not  been 
put  on  board,  and  by  reason  of  such  discovery 
and  in  order  to  be  with  said  corpse,  and  realis- 
ing that  the  said  remains,  to  accompany  whidt 
was  the  sole  object  of  their  mournful  journey, 
had  been  left  behind  by  the  negligence  of  some 
one  intrusted  with  the  performance  of  a  duty 
in  the  premises,  the  consequences  and  extent 
of  whose  carelessness  could  not  be  reasonably 
foreseen,  the  plaintiff  and  his  family  were  con- 
strained  to  debark  from  said  train  after  it 
had  left  the  depot  and  premises  in  Decator, 
Ala.,  in  the  darkness  of  the  middle  night,  the 
plaintiff  himself  leaving  said  train  at  the  next 
succeeding  stop  at  the  depot  at  Albany,  Ala., 
it  not  being  practicable  for  him  to  get  his 
family  off  tbe  train,  which  stopped  but  a 
short  time  there,  or  to  get  in  communication 
with  them,  as  they  were  scattered  about 
through  the  train  at  that  place;  be  suffered 
mental  pain  and  anguish  and  much  annoyance 
wbQe  getting  In  touch  with  the  employ^  in 
control  of  said  train,  so  that  his  family  could 
likewise  debark  therefrom  and  be  put  ott  and 
given  his  protection  for  tbe  remainder  of  the 
night,  instead  of  getting  off  at  the  lonely  depot 
at  Hanceville,  Ala,  without  aocommodationB 
or  escort,  at  which  place  and  in  a  mUe  of 
which  depot  there  were  but  few  houses  and 
practically  no  place  of  entertainment  at  the 
time  that  they  would  reach  there,  and  after 
so  contriving  by  means  of  such  acta  to  have 
them  leave  the  train  and  then  join  bim  in 
Albany,  Ala.,  after  the  said  train  had  left  the 
Albany,  Ala.,  depot,  be  and  they  then  Journeyed 
back  to  the  depot  at  Decatur,  Ala.,  and  took 
up  their  lonely  vigil  beside  tbe  remains  of  said 
departed  child  for  the  remainder  of  the  weary 
night,  and  until  they  could,  after  several  hours, 
get  another  train  over  said  Iiouisville  &  Nash- 
ville Railroad  to  Hanceville,  Ala.;  the  plain- 
tiff avers  that  he  was  caused  to  suffer  great 
pain  and  mental  anguish  by  reason  of  the 
wrong  and  negligence  of  the  defendants  as 
aforesaid,  and  was  put  to  great  trouble,  ex- 
pense, and  annoyance;  and  plaintiff  avers  that 
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by  reason  of  the  wrongs  and  negligence  afore- 
said, and  by  reaaon  of  the  anziet?  of  Us  wifa 
and  the  all-night  vigil  imposed  upon  her  there- 
by, she  was  made  sick  and  remained  aick  a 
long  time,  whereby  he  lost  her  services  for,  to 
wit,  four  weeks,  and  was  forced  to  lose  and 
spend  mnch  of  his  time  in  waiting  upon  her 
and  ministering  to  her  wants,  aU  to  his  dam> 
age  as  aforesaid. 

"Count  2.  Plaintiff  claims  of  the  defendants 
the  like  sum  of  $2,900  as  damages  for  negli- 
gence in  and  about  the  shipment  and  transfer 
of   the   corpse   of  plaintiff's   minor   child,   the 
transportation  of  which  corpse,  under  a  through 
ticket  from  Sheffield,  Ala.,  to  Hanceville,  Ala., 
they  undertook  on  or  about  February  11,  1918; 
and  plaintiff  avers  that  on  said  date,  and  for  a 
long  time  prior  thereto,  both  the  defendants 
have  been  common  carriers  of  freight,  passen- 
gers, and  baggage,  and  accustomed  to  the  trans- 
portation, as  such  carriers,  of  dead  bodies,  ac- 
cording   to    established    regulations    and    sub- 
stantially uniform  methods ;  and  plaintiff  avets 
that  he,  on,  to  wit,  said  date,  being  at  Shef- 
field, Ala.,  with  the  surviving  members  of  his 
famiJy,  and  having  sustained  a  bereavement  in 
the  loss  by  death  of  his  infant  child,  Idlis  May 
Bishop,  on  or  about  said  date,  and  being  de- 
sirous  of   burying  the   body  of   said  child   in 
or  near  Hanceville,  Ala.,  in  the  county  of  Cull- 
man,  OD  or  near  the  line  of  railroad  of  the 
defendants    Louisville    &    Nashville    Hailroad 
Company,  did  on  said  day  and  date  purchase  of 
the  defendant  Southern  Railway  Company,  at 
Sheffield,  Ala.,  through  ticket  from   Sheffield, 
Ala.,  to  Hanceville,  Ala.,  for  himself,  his  wife, 
the  dead  body  of  his  said  child,  and  seven 
living  children,  by  way  of  Decatur,  Ala.,  the 
nearest  and  most  practical  route,  and  the  one 
most  usually  traveled  between  said  poiKts  of 
Sheffield  and  Hanceville,  the  said  dty  of  Deca- 
tur being  located  at  the  junction  of  the  said 
lines  of  the  two  said  common  carriers,  and  the 
line  of  the  Southern  Railway  Company  extend- 
ing from  Decatur,  Ala.,  to  Sheffield,  Ala.,  and 
being  the  only  Une  of  railway  directly  connect- 
ing said  two  points',    and  plaintiff  avers  that 
said  Southern  Railway  Company  accepted  the 
corpse  and  honored  the  ticket  therefor,  as  well 
as  the  tickets  for  the  plaintiff  and  surviving 
members  of  his  family  as  aforesaid,  and  trans- 
ported  them   all   to   Decatur,   Ala.,   where   it 
became,  and  then  was,  the  duty  of  both  of  said 
defendants   to  use  due  care  and  diligence  in 
and  about  the  prompt  transfer  of  the  remains 
of  said  deceased  child  from  the  line  of  the  said 
Southern  Railway  Company  to  the  cars  of  the 
said  Louisville  &  Nashville  Railroad  Company, 
and  to  use  reasonable  diligence  to  effect  its 
transfer  to  the  succeeding  Louisville  &  Nash- 
ville  train  thereafter   going   from    Decatur   to 
Hanceville;    but  the   plaintiff   avers   that   the 
defendants  so  negligently  and  carelessly  con- 
ducted themselves  in  and  about  the  making  of 
said  transfer  and  shipment  that  the  said  corpse 
was  not   transferred  to  the   succeeding   train 
of  the  Louisville  &  Nashville  Railroad  Company 
leaving  Decatur,  Ala.,  for  Hanceville,  Ala.,  next 
after  the   arrival    at   Decatur,   Ala.,   of   said 
corpse  over  the  line  of  the  Southern  Railway 
Company,  and  plaintiff  avers  that  after   said 
Southern  Railway  Company's  train  arrived  at 
Decatur,  Ala.,  with  said  corpse,  there  was  rea- 
sonable time  and  opportunity  for  tbe  defend- 


ants, by  the  exercise  of  reasonable  diligence 
and  prompt  measures,  to  have  effected  the 
transfer  of  said  corpse  to  the  train  of  the  Lou- 
isville &  Nashville  Railroad  Company,  leaving 
Decatur,  Ala.,  for  Hanceville,  Ala.,  next  after 
such  arrival,  and  plaintiff  avers  that  the  said 
two  common  carriers  used  the  same  depot  and 
platform  and  baggage  office  and  baggagemaster 
at  Decatur,  Ala.,  and  at  the  particular  point 
of  transfer  the  same  railway  track  or  tracks, 
and  that  the  Louisville  Sc  Nashville  Railroad 
Company's  train  leaving  Decatur,  Ala.,  for 
Hanceville,  Ala.,  next  after  the  arrival  of  said 
Southern  Railway  Company's  train  with  said 
remains,  left  somewhere  after  midnight  of,  to 
wit,  the  12th  day  of  Tebrnary,  1918,  or  be- 
tween midnight  and  8  a.  m.  of  said  12th,  and 
the  plaintiff  avers  that  he  and  liis  family, 
after  arriving  at  Decatur,  Ala.,  boarded  the 
said  Louisville  &  Nashville  Railroad  Company's 
train  to  be  transferred  thence  to  Hanceville, 
Ala.,  for  the  funeral  of  said  child,  and  after 
embarking  on  such  train,  and  after  it  began 
to  move  on  its  trip  to  Hanceville,  they  discov- 
ered that  the  corpse  had  not  been  put  on  board, 
and  by  reason  of  such  discovery,  and  in  order 
to  he  with  said  corpse,  they  left  the  train  after 
it  had  gone  from  Decatur,  Ala.,  in  the  night, 
and  thereupon  returned  to  the  depot  at  De- 
catur, Ala.,  at  or  about  8  o'clock  in  the  morn- 
ing of  the  12th  of  February,  and  remained  at 
said  depot  near  the  remains  of  said  child  dur- 
ing the  remainder  of  the  night  and  until  they 
could  get  another  train  over  said  Louisville  & 
Nashville  Railroad  to  Hanceville,  Ala.;  and 
the  plaintiff  avers  that  he  was  caused  to  suffer 
great  pain  and  mental  anguish  by  reason  of 
the  wrong  and  negligence  of  the  defendants  as 
aforesaid,  and  was  put  to  great  trouble  and 
expense  and  inconvenience  in  this,  that  he 
immediately,  at  the  very  first  atop  of  the  train, 
left  the  same  to  see  about  the  remains  of  his 
dead  child,  and  was  unable  to  get  his  family 
off  the  said  train  at  said  first  stop,  and  after 
debarking  from  said  train  took  steps  to  have 
his  family  leave  the  same  at  the  next  succeed- 
ing stop,  which  they  did,  and  plaintiff  avers 
that  by  reason  of  the  wrongs  and  negligence 
aforesaid,  and  by  reason  of  the  anxiety  of  his 
wife  and  the  all-night  vigil  imposed  upon  her 
thereby,  she  was  made  sick  and  remained  sick  a 
long  time,  whereby  he  lost  her  services  for, 
to  wit,  four  weeks,  and  was  forced  to  lose 
and  spend  much  of  his  time  waiting  upon  her 
and  ministering  to  her  wants,  all  to  his  dam- 
age  as  aforesaid.  Plaintiff  avera  that  recovery 
is  sought  herein  for  but  one  wrong  or  injury, 
and  that  all  the  counts  of  the  complaint  relate 
to  said  cause  of  action,  and  only  the  sum  of 
$2,900,  in  toto,  is  claimed." 

It  will  be  noted  that  tbe  gravamen  of  the 
negligence  charged  is  tbe  failure  to  transfer 
the  corpse  to  the  next  succeeding  passenger 
train  of  the  Louisville  &  Nashville  Railroad 
Company,  and  Is  alleged  as  follows: 

"But  the  plaintiff  avers  that  the  defendants 
so  negligently  and  carelessly  conducted  tbem- 
selres  in  and  about  the  making  of  said  transfer 
and  shipment  that  the  said  corpse  was  not 
transferred  to  the  succeeding  passenger  train 
of  the  Louisville  &  Nashville  Railroad  Company 
leaving    Decatur,    Ala,,    for   Hanceville,   Ala., 
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next  after  tbe  arrival  at  Deeatnr,  Ala.,  o<  aaid 
corpse  OT«r  the  line  of  the  Southern  Railway." 


rt-S]  Under  its  contract  of  carriage,  It 
the  duty  of  defendant  to  transport  tbe  corpse 
of  plaintifiTs  child  without  delay,  and  when 
piakatiff  by  his  complaint  alleged  that  by  rea- 
son of  the  negligence  of  defendant  the  corpse 
was  not  transferred  to  the  next  succeeding 
passenger  train  of  tbe  connecting  carrier 
leaving  the  connecting  point  for  the  point  of 
deistinatlon,  as  shown  by  the  contract  of  car- 
riage, it  was  a  sufficient  allegation  of  a 
breach  of  duty.  If  tbe  "next  succeeding 
train"  passing  that  way  did  not  stop  or  put 
oft  passengers  or  baggage  at  fianceville,  the 
polflt  of  destination  under  tbe  contract,  that 
fact  was  a  matter  of  defense  ayailable  under 
tbe  general  issue.  If,  under  the  rules  and 
regulations  of  the  defendant's  road,  promul- 
gated under  and  by  authority  of  the  Inter- 
state Commerce  Commission  (of  which  plaln- 
tift  is  charged  with  knowledge  [A.  6.  S.  R.  R. 
Co.  T.  Vermillion,  16  Ala.  App.  229,  77  South. 
67]),  tbe  train  leaving  tbe  connecting  point 
about  6:30  a.  m.  was  tbe  first  train  available 
to  plaintiff  for  the  transport  of  the  corpse  of 
tbe  child  to  Hanceville  imder  bis  contract  of 
carriage,  that  train  was,  to  all  intentions  and 
purposes,  the  succeeding  passenger  train  of 
the  connecting  carrier  leaving  Decatur  for 
Haacevllle.  That  other  trains  on  defendant's 
road  operating  under  its  rules  and  regulations 
approved  by  tbe  Interstate  Commerce  Com- 
mission passed  through  and  destined  to  points 
beyond  Hanceville  at  an  earlier  hour  would 
not  authorize  a  recovery,  as  no  duty  rested 
upon  defendant  to  violate  its  rulings  and 
regulations  with  reference  to  the  running  and 
operating  of  its  trains  in  order  to  driver  tbe 
corpse  at  its  destination  at  an  earlier  hour 
than  contracted  for ;  the  contract  being  made 
subject  to  the  rules  and  regulations  of  tbe 
Interstate  Commerce  Commission,  of  which 
plaintiff  Is  charged  with  knowledge.  Alaba- 
ma Great  Southern  Railroad  Co.  v.  Vermil- 
lion, 16  Ala.  App.  229,  77  South.  67;  L.  &  N. 
R.  R.  Co.  y.  Maxwell,  287  U.  S.  94,  36  Sup. 
Ct.  494,  69  L.  Ed.  853.  L.  R.  A.  WISE,  665. 

Tbe  defendant  Interposed  several  special 
pleas  numbered  from  2  to  8.  The  court  sus- 
tained demurrers  to  special  pleas  numbered 
2,  8,  4,J5,  6,  and  7,  and  the  cause  was  tried 
Upon  the  plea  of  the  general  issue  and  special 
plea  numbered  8.    This  plea  Is  as  follows: 

"Plea  8.  Said  body  of  plaintiff's  son  was 
■hipped  under  a  through  baggage  check  from 
Sheffield,  on  Southern  Railway,  to  Hanceville, 
on  Louisville  &  Nashville  Railroad,  and  changed 
cars  and  roads  at  Decatur;  it  was  received 
by  defendant's  baggage  agent  at  Decatur,  who 
bad  charge  of  aaid  body,  until  it  was  shipped 
out  on  the  train  of  the  defendant;  that  plain- 
tiff did  not  notify  said  agent  that  he  desired 
said  biody  shipped  on  the  first  train  out  for 
HanceviUe,  and  defendant  did  sliip  it  about 
6:30  a.  m.  on  tbe  first  train  leaving  Decatur 
having  a  scbednle  to  atop  at  Hanceville;  that 
tbe  train  leaving  Decatar  between  12  and  1 


o'clock  a.  m.  was  not  sehedtded  to  stop  at 
Hanceville  and  did  not  stop  there  except  to 
put  off  persona  and  their  personal  baggage 
having  tickets  for  said  station,  but  it  did  not 
unload  baggage  from  said  train  that  was  ship- 
ped in  the  baggage  car  and  duly  checked,  as 
was  the  body  of  plaintiff's  child;  that  defend- 
ant did  not  maintain  a  night  office  and  an  agent 
at  Hanceville  for  the  purpose  of  receiving  bag- 
gage, nor  any  other  purpose.  It  was  at  night- 
time and  a  no-agent  office,  through  wliicfa  de- 
fendant did  not  deposit  baggage  shipped  in 
its  baggage  car  and  duly  checked,  as  was  the 
child  of  plaintiff." 

[4]  Conceding,  without  deciding,  that  there 
was  error  on  the  part  of  the  lower  court  in 
sustaining  demurrers  of  plaintiff  to  special 
pleas  2,  8,  4,  6,  6,  and  7,  defendant  bad  the 
benefit  of  the  matter  alleged  In  said  pleas 
under  the  pleas  of  tbe  general  issue  and  spe- 
cial idea  No.  8.  So  if  there  was  error  In 
sustaining  demurrers  to  snob  pleas,  it  was 
error  without  Injury. 

Tbe  Judgment  entry  shows  that  no  demnr- 
rers  were  filed  to  special  plea  No.  8.  We 
have  examined  the  testimony  very  carefully 
and  are  of  tbe  opinion  that  every  material 
allegation  of  said  plea  was  proven. 

[i,  •]  By>r  another  reason  the  defendant 
was  entitled  to  tbe  general  affirmative  cbai^ge. 
This  action  Is  in  case  for  a  negligent  perform- 
ance or  a  negligent  failure  to  perform  a  duty 
arising  out  of  a  contract,  whereby  injury  and 
damage  Is  alleged  to  have  resulted.  In  sucb 
a  case  tbe  averment  of  tbe  contract  from 
which  the  alleged  duty  to  plaintiff  arose  Is 
made  an  essential  averment  of  the  complaint, 
and  must  be  proven  as  charged  or  else  there 
is  a  fatal  variance  between  the  allegation 
and  the  proof.  Coal  City  Mining  Co.  v.  Davis, 
81  South.  358,  and  authorities  dted.  The 
action  In  tbe  instant  case  was  grounded  Joint- 
ly against  two  defendants  and  based  upon  a 
negligent  failure  to  perform  a  duty  arising 
out  of  a  contract.  Tbe  court  gave  tbe  general 
affirmative  charge  at  tbe  request  of  one  of 
the  defendants.  If  tbe  court  did  not  err  in 
this,  then  it  did  err  in  refusing  to  give  fbe 
general  charge  as  requested  by  tbe  appellant 
Authorities  supra.  Having  reached  the  con- 
clusion that  tbe  defendant  was  entitled  to 
the  affirmative  charge,  it  can  serve  no  good 
purpose  to  discuss  separately  tbe  rulings 
made  by  tbe  lower  court  in  giving  and  re- 
fusing special  charges  asked  in  writing  by  tbe 
parties. 

It  can  serve  no  good  pnTi)08e  to  treat  aep- 
arately  the  different  assignments  of  error  urg- 
ed to  tbe  rulings  of  tbe  court  upon  tbe  ad- 
mission of  testimony.  It  was  pr(^)er  to  al- 
low evidence  as '  to  whether  suit  case  was 
checked  and  was  carried  up<»  tbe  first  train. 
It  may  be  that  this  testimony  was  not  rde- 
vant  at  tbe  time  it  was  offered,  but  it  was 
made  relevant  by  subsequent  testimony. 

[7]  The  one  issue  in  this  case  was  as  to 
whether  tbe  defendants  were  ne^gent,  that 
Is,  whether  they  fSlled  to  transport  tbe  corpse 
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without  delay.  The  evidence  Should  be  con- 
fined to  this  iscrae.  It  was  proper  to  allow 
evidence  that  plaintiff  boarded  the  train  at 
the  Instance  or  direction  of  the  flagman  or 
conductor  and  that  plaintiff  left  the  train 
after  he  discovered  that  the  corpse  was  not 
on  the  train. 

[I,  I]  Assignments  of  error  80  to  9S,  Incin- 
slve,  are  based  upon  the  ruling  of  the  court 
In  OT^rullng  defendant's  motion  for  a  new 
trial.  We  are  of  the  opinion  that  the  court 
erred  in  refnalng  to  grant  a  new  trial.  From 
the  evidence  on  this  question  It  appears  from 
the  record  that  the  Jury  rendered  a  quotient 
verdict,  which  was  therefore  not  a  true  ver- 
dict and  should  have  been  set  aside.  On  this 
motion  John  C.  Eyster  testified  as  follows: 

"I  was  the  attorney  for  the  defendant  dur- 
ing the  trial  of  the  case  of  Billie  J.  Bishop 
•gainst  the  Lonisrille  &  Nashville  Bailroad 
Company,  tried  fat  this  court  on  Monday  and 
Tuesday  of  this  week.  The  jnry  returned  their 
verdict,  as  I  recollect  it,  on  the  morning  of  the 
10th  of  September.  After  they  had  been  dis- 
charged by  the  court  and  within  four  or  five 
minutes,  at  least  within  that  time,  I  went  im- 
mediately to  the  jury  room  where  they  had 
been  deliberating  and  saw  upon  the  table  _ 
several  loose  sheets  of  paper.  The  only  paper 
on  which  there  was  any  writing  at  all,  as  I 
recall,  was  this  paper  which  I  now  introduce 
in  evidence  before  the  court,  showing  12  differ- 
ent amounts  added  together,  and  the  total 
divided  by  12,  giving  a  quotient  of  |833;  the 
cents  are  not  run  out.  I  immediately  picked 
it  up  and  put  it  in  my  pocket  and  it  has  been 
in  my  possession  ever  since.  I  now  offer  it 
in  evidence." 

The  paper  offered  In  evidence  was  in  words 
and  figures  as  follows,  to  wit: 

2S0 

600 
1000 

MO 

600 
1000 
1000 

760 
1000 
UOO 
It'OO 
1000 


U)  10000  (ta 

M 

40 

to 

40 
16 


12)  U 

This  testimony  was  corroborated  by  an- 
otiier  witness,  one  J.  Tom  Crawford,  who  was 
examined;  he  testified  that  he  was  a  member 
of  the  Jury  who  tried  the  case,  and  that  the 
paper  (above  set  out)  was  In  his  handwriting; 
that  he  wrote  It  as  a  member  of  the  Jury,  and 
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supposed  he  left  the  memorandum  In  the  Jury 
room  on  a  table,  etc.  In  our  opinion  this 
case  falls  squarely  within  the  rule  laid  down 
by  the  Supreme  Court  in  the  case  of  Inter- 
national Agr.  Corp.  t.  Abercromble,  184  Ala. 
244,  63  South.  MO,  49  L.  R.  A.  (N.  S.)  415,  as 
to  what  constitutes  a  quotient  verdict.' 

For  the  errors  above  pointed  out,  the  Judg- 
ment of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

[10]  The  record  In  this  case  was  originally 
filed  In  the  office  of  the  derk  of  this  court  on 
May  15, 1019.  On  May  22, 1910,  the  case  was 
passed  to  the  call  of  the  Seventh  division, 
June  3, 1019.  On  June  3, 1010,  certiorari  was 
granted  and  case  passed  to  call  of  Second 
division,  or  to  June  10,  1910,  on  which  date 
the  cause  was  submitted  on  briefs.  The  opin- 
ion in  this  case  was  handed  down  on  Decem- 
ber 16,  1010,  in  which  the  Judgment  of  the 
lower  court  was  reversed  and  the  cause  re- 
manded. No  brief  by  appellee  has  ever  been 
filed  In  this  cause,  as  required  by  the  rules 
of  the  Supreme  Court,  which  rules  govern 
the  procedure  in  this  court  (Sup.  Court  rule 
13  [Code  1007,  p.  1600,  61  South,  vll];  Sup. 
Ct  rule  88  [77  South,  vll]),  and  because  of 
the  failure  of  appellee  to  file  brief  within  ten 
days  after  submission  and  to  otherwise  com- 
ply with  said  rules,  the  application  for  re- 
hearing filed  (»  December  31,  1019,  by  ap> 
pellee  is  stricken  and  cannot  be  considered 
(Louisville  &  Nashville  R.  R.  Co.  v.  Maggie  J. 
Naugher  [Sup.]  84  South.  262). 

Application  for  rehearing  stricken. 


GAY  V.  STATC. 


(17  Ala.  App.  440 
(6  DIv.  671.) 


(Court  of  Appeals  of  Alabama.    May  18, 
1020.) 

1.  Criminal  law  «=9486— Witness  oan  testify 
that  meal  and  beer  were  used  In  the  manu- 
faoturs  of  spirituons  liquors. 

In  prosecution  for  manufacturing  liqnor,  a 
witness,  having  testified  that  meal  and  beer 
were  found  at  defendant's  still,  can  then  tes- 
tify that  the  meal  and  beer  were  used  in  the 
manufacture  of  spirituous  liquors,  thongli  wit- 
ness testified  that  he  bad  never  seen  whisky 
manufactured,  as  such  scientific  knowledge  Is 
not  necessarily  acquired  by  seeing  the  whisky 
made. 

2.  Criminal  law  0=>4O6 (3)— Admission  as  to 
article  oonneoted  with  crime  procured  by  In- 
ducement  held  admissible,  where  article  was 
fesMl  as  stats4. 

Though  sheriff  obtained  information  as  to 
where  cap  of  still  was  hidden,  from  accused, 
by  promise  not  to  prosecute  for  carrying  a 
pistol,  the  statement  was  admissible  in  a 
prosecation    for    manufacturing    liquors;     the 
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trntb  of  th«  statement  bavins  been  corroborat- 
ed by  a  finding  of  the  cap  in  the  place  pointed 
out. 

Appeal  from  Circuit  (Jourt,  CJnllman  Coun- 
ty; O.  Kyle,  Judge. 

Alfred  Gay,  alias,  etc.,  was  Indicted  and 
convicted  of  manufacturing  liquor  contrary 
to  law.  From  tbe  Judgment,  be  appeals. 
AflBnned. 

F.  E.  St.  Jobn,  of  CuUnum,  for  appellant 
J.  Q.  Smltb,  Atty.  Gen.,  for  the  State. 

SAMFORD,  J.  [1]  The  witness  having  tes- 
tified that  meal  and  beer  was  found  at  the 
stills,  the  witness  can  then  testify  that  the 
meal  and  beer  found  at  defendant's  still  was 
used  in  the  manufacture  of  spirituous  liq- 
uors, although  witness  testified  that  he  had 
never  seen  any  whisky  manufactured.  The 
scientlflc  knowledge  as  to  the  manufacture 
of  whistcy  is  not  necessarily  acquired  \xj  see- 
ing the  whisky  made. 

[2]  Although  the  sheriff  obtained  informa- 
tion as  to  where  the  cap  of  the  still  was 
hidden  from  the  defendant  by  a  promise  not 
to  prosecute  him  for  carrying  a  pistol,  the 
statement,  though  involuntary,  was  admis- 
sible; the  truth  of  the  statement  having 
been  corroborated  by  a  finding  of  the  still 
cap  in  the  place  pointed  out  by  defendant 
This  is  one  of  tbe  exceptions  to  the  rule  as  to 
the  admissibility  of  admissions. 

The  facts  warranted  a  submission  of  the 
case  to  the  Jury,  and  therefore  the  refusal 
of  tbe  afilrmatlTe  cliarge  was  free  from  er^ 
ror.  • 

There  is  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed. 

Affirmed. 


<17  Ala.  App.  5U) 

BUTLER  V.  STATE.  (5  Div.  323.) 

(Court  of  Appeals  of  Alabama.    June  22, 1920.) 

1.  Indictment  and  Information  «=3l84 — Charg- 
ing defendant  by  Initials  of  Christian  name 
Insufflclent,  where  name  In  fact  known  to 
grand  Jnry. 

Where,  in  a  prosecution  for  embezzlement, 
the  indictment  designated  defendant  by  tbe  ini- 
tial letters  of  his  Christian  name,  which  was 
followed  by  the  allegation,  "whose  Christian 
name  is  to  the  grand  Jury  nnknows,"  and  there 
was  uncontradicted  evidence  that  tbe  grand 
Jury  did  know  the  Christian  name  of  defendant, 
the  indictment  is  insufficient  to  sustain  a  con- 
viction. 

2.  Embezzlement  <s=>38— Report  of  examiner 
of  public  accounts  held  admissible  only  so 
far  as  pertaining  to  Issues. 

In  a  prosecution  of  a  circuit  court  clerk'  for 
embezzlement,  where  a  report  of  the  examiner 
of  public  accounts  made  prima  fade  evidence 


of  what  it  charged,  by  Code  1907,  i  547,  as 
amended  by  Acta  1011,  pp.  492,  498,  but  con- 
taining irrelevant  matters  was  sought  to  l>e 
introduced,  such  report  was  improperly  ad- 
mitted; it  not  being  limited  to  matters  germane 
to  the  issues. 

3.  Witnesses  €=>27l  (I) — Defendant  nay  cross, 
examine  as  to  report  of  examiner  of  pnblls 
aeoonnts  allowed  In  evidence. 

In  a  prosecution  of  a  drcuit  court  derk 
for  embezzlement,  wherein  it  was  songbt  to 
introduce  a  report  of  the  examiner  of  pnblie 
accounts  made  prima  fade  evidence.  b7  Code 
1907,  i  647,  as  amended  by  Acts  1911.  pp.  492, 
493,  defendant  had  a  right  to  oross-examine 
as  to  matters  contained  in  the  report  and  al- 
lowed in  evidence. 

4.  Embezzlement  «s>26— Indictment  held  suM- 
olent 

In  a  prosecution  of  a  drcuit  court  derk 
for  embezzlement  a  count  of  the  indictment 
hM  soffident  as  against  demurrer. 

Appeal  from  (Srcuit  Court  Elmore  County; 
Leon  McCord,  Judge. 

W.  A.  Butler  was  convicted  of  embezde- 
ment  and  he  appeals.  Beversed  and  re- 
manded. 

The  defendant  was  tried  upon  the  third 
connt  of  the  indictment  as  follows : 

"The  grand  Jury  of  said  county  further  charge 
that  before  the  finding  of  this  indictment,  W.  A. 
Butler,  whose  (Christian  name  is  to  the  grand 
jury  unknown,  being  at. the  time  a  public  of- 
ficer of  the  county  of  Elmore,  state  of  Alabama, 
to  wit,  drcuit  court  clerk,  knowingly  converted 
to  his  own  use  money  received  by  him  in  his 
official  capadty  to  abont  the  amonnt  of  $1,067, 
which  had  been  received  in  his  official  capacity 
as  aforesaid." 

Holley  &  Mllner  and  Smoot  &  Morrow,  all 
of  Wetumpka,  for  appellant 

J.  Q.  Smith,  Atty.  Gen.,  and  Henry  P. 
White,  Asst  Atty.  Gen.,  for  the  State. 

BBICEEN,  P.  J.  The  indictment  in  this 
case  designated  the  defendant  by  the  initial 
letters  of  his  Christian  name,  to  vrit  W.  A. 
Butler,  which  was  followed  by  the  allegation, 
"whose  Christian  name  is  to  the  grand  JaiT 
unknown."  This  last  averment  is  not  borne 
out  by  the  evidence  in  this  case.  To  the 
contrary,  it  affirmatively  appears  that  both 
of  the  vritnesses  who  appeared  before  the 
grand  Jury  and  testified  in  this  caae  testified 
that  the  Christian  name  of  the  defendant  was 
Anderson  Butler.  Examiner  of  Public  Ac- 
counts J.  H.  Craig  testitted  on  cross-eicamina- 
tion: 

"I  stated  to  the  grand  Jury  that  the  defend- 
ant was  known  around  tbe  courthouse  as  'An- 
derson Butler.'  *  *  *  I  said  he  was  known 
to  the  people  around  here  as  Anderson  Bntlar." 

Judge  Lamar  Smith  also  testlfled  that  he 
appeared  before  the  grand  Jnry  in  this  case^ 
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and  tastlfled  aa  to  the  name  of  the  defendant, 
and  "that  he  teatlfled  that  be  knew  him  as 
Anderson  Bntler,  •  •  •  and  that  be 
knew  his  Initials  were  W.  A.  Butler." 

The  solicitor  whose  name  is  signed  to  the 
indictment,  and  who  was  with  the  grand 
Jnry  during  its  investigation  of  this  case, 
also  testified  upon  the  trial  of  the  case  that : 

"Mr.  Craig  testified  before  the  grand  Jnry 
that  the  defendant  wag  called  Anderson  But- 
ler. •  •  •  I  think,  pertiaps,  Mr.  Craig  stat- 
ed that  be  was  generally  known  as  Anderson 
Butler.  •  •  •  Judge  Lamar  Smith  also  tes- 
tified before  the  grand  jury." 

The  evidence,  therefore,  conclusively  shows 
that  the  defendant's  Christian  name  Is  An- 
derson Butler,  and  the  evidence  is  without 
dispute  that  the  grand  Jury  knew  this  fact 

It  has  been  repeatedly  held  In  this  state 
that  it  Is  not  allowable  to  designate  in  an 
indictment  the  person  charged  therein  with 
the  commission  of  a  criminal  offense  by  the 
initial  letters  of  his  name  when  his  true 
name  is  known,  and  that  an  indictment  so 
designating  him  is  subject  to  a  plea  in  abate- 
ment, unless  it  also  avers  that  the  true  name 
Is  otherwise  unknown  to  the  grand  jury. 
But  notwithstanding  the  indictment,  which 
designates  appellant  by  the  Initial  letters  of 
bis  Christian  name,  contains  the  requisite 
averment  that  bis  Christian  name  is  other- 
wise unknown  to  the  grand  Jury,  which 
renders  it  sufRdent  on  its  face  (Code  1907,  g 
7142),  he  may  escape  conviction  by  proving 
on  the  trial  the  falsity  of  the  averment.  It 
becomes  a  question  of  variance  between 
averment  and  proof;  and,  if  the  evidence 
adduced  shows  that  bis  true  name  was  in 
fact  Icnown  to  the  grand  Jury,  a  conviction 
cannot  be  had  on  the  indictment.  The  rule 
Is  clear  that 

"When  a  fact  or  name  is  known  or  proved  to 
the  grand  jury,  there  is  no  warrant  in  the  law 
for  averring  such  fact  or  name  is  unknown; 
*  *  *  but,  when  it  appears  on  the  trial  that 
the  fact  or  name  was  known,  a  conviction  on 
such  an  indictment  should  not  be  allowed." 
I>iivall  V.  State,  63  Ala.  13;  Wells  v.  Sute, 
88  Ala.  239,  7  South.  272. 

In  the  Wells  Case,  supra,  it  was  held,  in 
respect  to  an  averment  that  the  name  was 
unknown,  the  indictment  will  not  support  a 
conviction  when  it  is  shown  that  the  defend- 
ant's true  name  was  known  to  the  grand 
Jnry. 

[1]  As  before  stated,  the  evidence  of  the 
witnesses  introduced  by  the  state  to  prove 
the  commission  of  the  offense  shows  that  the 
Christian  name  of  defendant  was  proved 
and  known  to  the  grand  jury.  Such  being 
the  evidence,  the  court  erred  in  giving  the 
seneral  affirmative  charge  in  favor  of  the 
state^  and  also  erred  in  refusing  to  give  at 
the  request  of  the  defendant  the  two  special 
onnnmbered  charges  on  tills  question.  Jones 
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V.  State,  68  Ala.  27;  G«rrl8h  t.  State,  53 
Ala.  476. 

Over  the  objection  of  defendant,  the  court 
allowed  the  state  to  Introduce  into  evidence  a 
lengthy  report  of  the  examiner  of  public 
accounts.  The  report  In  question  dealt,  or 
purported  to  deal,  with  practically  all  of  the 
affairs  of  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Eilmore  county  from  the  year 
1911  up  to  and  including  the  year  1917.  This 
report  contained,  it  might  be  said,  multitudi- 
nous matters  not  germane  or  relevant  to  the 
issues  Involved  In  this  case.  It  contained 
recommendations  of  the  examiner  upon  many 
subjects  addressed  to  the  Governor;  it  de- 
tailed numerous  conversations,  compromises, 
and  Items  not  Involved  In  this  case ;  it  also 
contained  statements  relating  to  derelictions 
upon  the  part  of  former  examiners  of  public 
accounts,  and  of  the  solicitors  of  the  circuit 
in  not  making  reports  of  convictions,  etc. ; 
and  from  a  careful  examination  thereof  it 
would  appear  difficult  indeed  to  determine 
Just  what  items  of  the  report,  if  any,  which 
related  to  the  alleged  fraudulent  conversion 
of  sums  of  money  by  the  defendant  in  bis 
capacity  as  circuit  clerk  as  charged  in  the  in- 
dictment While  the  statute  (Code  1907,  I 
547,  as  amended  by  Acts  1911,  pp.  492,  493) 
provides  that,  "Reports  of  examiners  shall 
be  prima  facie  evidence  of  what  they  charge," 
it  is  manifest  that  this  provision  does  not 
and  could  not  enlarge  upon  the  rule  of  evi- 
dence which  provides  that  the  evidence  must 
be  confined  to  the  points  In  issue,  alike  in 
dvll  and  in  criminal  cases,  and  facts  and 
circumstances  which  when  proven  are  in- 
capable of  affording  any  fair,  just,  and  rea- 
sonable presumption  or  Inference,  in  reference 
to  a  material  fact  or  inquiry  Involved  In 
the  issue,  cannot  be  given  in  evidence.  Qas- 
senheimer  v.  State,  52  Ala.  318. 

The  objection  to  the  introduction  of  the 
examiner's  report  in  the  instant  case  was  not 
based  upon  the  grounds  here  discussed,  but 
upon  the  grounds  that  said  act,  supra,  la  in 
violation  of  section  6  of  the  Constitution  of 
1901,  which  provides,  among  other  things, 
"that  in  all  criminal  prosecutions,  the  ac- 
cused has  a  right  *  *  *  to  be  confronted 
by  the  witnesses  against  him."  Without  ex- 
pressing our  views  upon  this  question  we  are 
of  the  opinion  that  at  any  Vate,  in  the  instant 
case,  the  objection  could  not  obtain,  and  must 
fall  for  the  reason  that  the  examiner  of  public 
accounts,  the  author  and  writer  of  the  re- 
port in  question,  did  appear  and  testify  as  a 
witness,  and  the  report  if  not  otherwise  ob- 
jectionable, could  properly  be  admitted  in 
evidence  in  connection  with  the  testimony 
of  the  examiner  of  pubUc  accounts  while  this 
witness  was  on  the  stand.  By  this  means  the 
defendant  would  not  be  deprived  of  the  right 
of  cross-examining  the  witness  apon  any  and 
all  matters  contained  in  the  report.     This 
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right  la  accorded  the  defendant  by  the  stat- 
ute (Code  1907,  f  4017),  which  provides: 

"The  right  of  cross-examination,  thorough 
and  dfting,  belongs  to  every  party  as  to  the 
witneaaes  called  against  him.  If  sereral  par- 
ties to  the  same  case  have  distinct  interests, 
each  may  exercise  this  right." 

Withont  deciding  that  the  statute  so  pro- 
vides, the  propriety  of  allowing  the  reports 
of  the  examiner  in  evidence,  without  the 
opportunity  of  cross-examination,  would  be 
a  question  of  considerable  moment  and  of 
grave  doubt. 

[2,  S]  It  is  our  opinion,  therefore:  (I) 
That  the  report  should  contain  no  matters 
foreign  to  the  issues  Involved,  or,  if  such  mat- 
ters were  Incorporated  In  the  report,  the 
Introduction  in  evidence  tbereo,f  should  be 
limited  strictly  to  snch  matters  as  were 
relevant  and  germane  to  the  issues;  and  (2) 
that  the  defendant  should  not  be  deprived  of 
bis  right  of  cross-examination  upon  matters' 
contained  In  the  report  and  allowed  In  evi- 
dence. 

[4]  Count  8  of  the  Indictment  is  Identical 
with  count  1,  approved  in  the  case  of  Lacey  v. 
State,  13  Ala.  App.  212,  68  South.  706,  and 
the  court  did  not  therefore  err  In  overruling 
the  demurrers  interposed  thereto. 

Various  other  questions  presented  upon 
this  appeal  need  not  be  considered  here,  as 
in  all  probability  many  of  the  questions  may 
not  occur  upon  another  trial  of  this  case. 

The  judgment  of  the  drcnlt  court  is  re- 
versed, and  the  ctose  remanded. 

Reversed  and  remanded. 


(tt  Afat.  App.  em 

BUSH  V.  STATE.    (4  Div.  621.) 

iConrt  of  Appeals  of  Alabama.    June  22, 1020.) 

1.  Criminal  law  «S9|0S6(I)— Cbargs,  sot  ax* 
oapted  to,  not  aubjeot  to  review  en  appeal. 

A  part  of  a  charge  in  a  prosecution  for 
violating  the  proliibition  law,  not  excepted  to, 
is  not  subject  to  review  on  appeal. 

2.  Intoxloatlna  llqu«>rs  «s>239(2)— Instruotlon 
In  proseoutioB  for  sailing  and  ■anufaetuiing 
relative  te  unlawfully  keeping  liquors  held 
Improperly  refused. 

In  a  prosecution  for  violating  the  prohibi- 
tion law  in  selling,  offering  for  sale,  keeping 
for  sale,  and  manufacturing  intoxicating  liquors 
under  a  statute  in  force  in  1015,  where  the 
court  had  charged  that  in  1917  it  was  a  viola- 
tion of  the  law  for  a  man  to  have  more  than 
two  quarts  of  distilled  alcoholic  liquors  in  his 
possession,  and,  "if  he  had  more  than  two 
quarts  in  his  possession  of  distilled  alcoholic 
liquors,  then  be  was  guilty  of  a  violation  of  the 


law,"  it  was  error  to  refuse  to  charge  that,  if 
the  jury  believed  the  evidence,  they  should  not 
find  defendant  guilty  of  having  or  keeping  un- 
lawful liquors  in  his  possession. 

Appeal  from  Orcolt  Court,  Covingtoa 
County;  A.  B.  Foster,  Judge. 

Will  Bnah  was  Indicted  and  convicted  on 
a  cbarge  of  violating  the  prohibition  law. 
rrom  the  Judgment,  he  appeals.  Reversed 
and  remanded. 

A.  R.  Powell,  of  Andalusia,  for  aivellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

BAMFORD,  J.  The  Indictment  was  in 
three  counts  and  was  drawn  under  the  stat- 
ute In  force  in  1915.  Counts  1  and  2  diarg- 
ed  a  selling,  offering  for  sale,  keeping  for 
sale,  or  other  disposition,  and  the  third 
charged  manufacturing.  There  was  evidence 
tending  to  prove  the  defendant's  guilt  under 
the  first  and  third  counts. 

[1]  The  court  during  the  course  of  hU 
oral  charge  said: 

"It  was  also  then  (1917)  a  violation  of  the 
law  for  a  man  to  have  in  his  possession  for  any 
purpose,  whether  it  was  for  his  own  use,  or  to 
sell  or  otherwise  dispose  of,  distilled  alcoholic 
liquors  in  any  quantity  more  than  two  quarts. 
If  he  had  more  than  two  quarts  in  his  posses- 
sion of  distilled  alcoholic -Uqnors,  then  he  was 
guilty  of  a  violation  of  the  law." 

This  part  of  the  court's  charge  was  not  ex- 
cepted to,  and  therefore,  of  course,  Is  not  the 
subject  of  review  here,  and  counsel  does  not 
so  Insist,  but  undertakes  to  make  that  ex- 
cerpt above  quoted  the  basis  for  exception  to 
refused  charge  6,  which  Is  as  follows: 

"If  yon  believe  the  evidence,  you  should  not 
find  the  defendant  guilty  of  unlawfully  keeping 
or  having  prohibited  liquors  in  his  possession." 

[2]  The  defendant  not  being  Indicted  for 
keying  or  having  prohibited  liquors  in  his 
possesslim,  this  charge  was  abstract,  unless 
it  is  In  explanation  of  the  excerpt  above 
quoted  from  the  court's  oral  charge,  wiilch 
Itself  was  abstract,  and  might  have  tended 
to  improperly  influence  the  jury  against  the 
defendant  The  court  having  diarged  the 
jury  as  he  did,  and  in  the  connection  be  did, 
although  he  did  not  say  that  the  jury  was 
authorized  to  convict,  the  defendant  was  en- 
titled to  a  dear  explanation  of  that  part  of 
the  charge  to  the  eltect  that  under  the  In- 
dictment the  jury  would  not  be  authorized 
to  convict  the  defendant  of  keeping  or  hav- 
ing prohibited  liquors  in  his  possession. 

Charge  6  should  have  been  glvai,  and  for 
this  error  the  judgment  is  reversed,  and  the 
cause  Is  remanded. 

Reversed  and  remanded. 
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M^taeases  «=3350— Objaotloa  to  creas-exaail- 
aatloa  aa  to  eoavletlon  of  orlme  properly  »»•• 
taiaed. 

Id  assanlt  case,  the  court  properly  snatain- 
ed  objection  to  qneation  asked  by  defendant's 
coansel  of  the  party  assanlted  on  the  latter's 
cross -ezaminatioi]:  "How  many  times  have  yon 
been  convicted  of  crime?" 


iOlXB  r.  STATE 

(tS8«.) 

3.  Intoxicatlag  liquors  «s»239(2)— Oral  eharge 
Inapplicable  to  the  laaues  aad  mislaadlng. 
In  a  proaecDtion  for  diatilUng,  maUng,  or 
manufacturing  intoxicants,  oral  charKe  that,  if 
a  distilling  plant  was  found  on  the  premises, 
the  fact  was  prima  facie  evidence  that  the  ten- 
ant or  owner  in  possession  had  knowledge  of 
the  plant's  existence,  held  erroneous  as  inap- 
plicable  to  the  issuea  inrolved,  and  tending  to 
mislead  the  Jury. 


Appeal  from  Circuit  Court,  Aforgan  Coun- 
ty;   O.  Kyle.  Judse. 

Carl  Deemer  and  Jim  Gilbert  were  con- 
victed of  an  assanlt  with  Intent  to  rob,  and 
they  appeal.    Affirmed. 

S.  A.  Lynne,  of  Decatur,  for  appellant 
J.  Q.   Smith,  Atty.   Gen.,  for  the   State. 

MERRITT,  J.  The  defendants  were  tried 
and  convicted  under  an  Indictment  charg- 
ing them  with  an  assault  with  intent  to  rob, 
and  were  sentenced  to  the  penitentiary  for 
a  term  of  not  less  thaa  two  years  and  not 
more  than  three  years  each. 

During  the  cross-examination  of  the  party 
assaulted,  he  was  asked  by  defoidant's  coun- 
sel: "How  many  times  have  yon  been  con- 
victed of  crime?"  The  objection  of  the  solic- 
itor to  the  question  was  sustained  by_  the 
court,  and  in  ao  ruling  the  court  did  not 
commit  error.  Abrama  v.  State,  84  Souttu 
862. 

This  appears  to  be  the  only  exception  re- 
served during  the  trial,  and,  there  being  no 
■  error  in  the  record,  the  Judgment  of  con- 
viction Is  affirmed. 

Affirmed. 


<i7  Ala.  AMD.  *m 
MILLS  V. 


STATE.     (3  DIv.  364.) 


<Cmirt  of  Appeals  of  Alabama.   June  16, 1920.) 

1.  Crimlaal  law  «=3563— "Corpua  delloti"  and 
convlotloa  lavolva  proof  ef  orlmlaaJ  aet  and 
defendanfa  asenoy. 

Proof  of  the  corpus  delicti  and  the  convic- 
tion of  defendant  involve  two  questions,  first, 
a  criminal  act,  second,  defendant's  agency  in 
tbe  production  of  the  act;  a  "corpus  delicti" 
consisting  of  a  criminal  act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpus 
Delicti.] 

2.  iKtoxloatlng  liquors  «=»238(2)  —  Evidenee 
hold  inauflolaat  to  establish  corpus  delloti  of 
offanaa. 

Evidence  in  a  prosecution  for  distilling, 
making,  or  mannfaetoring  alcoholic  Uqnora  held 
to  justify  giving  of  affirmative  charge  for  de- 
fendant. 


4.  Criminal  law  «s>l  172(6)— Inapplicable  !■• 
structlon  not  harmless  to  .defendant  charged 
with  making  Intoxicants. 

In  a  prosecution  for  distilling,  making,  or 
manufacturing  lotoxicants,  oral  charge  inap- 
plicable to  the  issues  and  misleading,  that  if  a 
distilling  plant  was  found  on  tbe  premises  the 
fact  was  prima  fade  evidence  the  tenant  or 
owner  in  possession  had  knowledge  of  its  ex- 
istence, held  not  harmless  to  defendant. 

Appeal  from  (Circuit  Court,  Autauga  Coun- 
ty; F.  Boyd  Tate,  Judge. 

Andrew  Mills  was  convicted  of  manufac- 
turing prohibited  liquors,  and  he  appeals. 
Reversed  and  remanded. 

The  oral  charge  of  the  court  excited  to  Is 
as  follows: 

"The  law  says  with  reference  to  that.  Any 
apparatus,  plant,  or  atmcture  found  on  tbe 
premises,  that  ia,  speaking  of  a  distilling  ap- 
paratus or  plant  for  the  making  or  manufac- 
turing and  distilling  of  alcoholic  liquors,  that 
if  it  is  found  on  the  premises,  that  fact  shall  be 
prima  facie  evidence  that  the  tenant  or  owner 
in  actual  possession  of  the  premises  has  knowl- 
edge of  the  existence  of  the  same,  and  of  the 
purpose  for  wUch  the  same  were  to  be  used." 

Ballard  &  McGaugh,  of  Montgomery,  for 
appelant 

J.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Asst  Atty.  Gen.,  for  the  SUte. 

BRICKEN,  P.  J.  The  facts  contoined  in 
this  record,  and  upon  which  the  Judgment  of 
conviction  was  predicated,  are  so  imusual  it 
is  deemed  advisable  and  proper  for  this  court 
as  a  wh^le  to  consider  this  case,  and  the 
conclusion  reached  by  the  wtire  court  sitting 
en  banc  is  that  the  evidence  offered  and  the 
Inferences  to  be  drawn  therefrom  fall  utter- 
ly in  establishing  the  corpus  delicti  of  the 
offense  charged. 

The  defendant  was  indicted  under  section 
16  of  the  act  approved  January  25, 1919  (Act" 
1919,  p.  16).  It  was  charged  that  be  distilled 
made,  or  manufactured  alcoholic,  spirituous, 
malted,  or  mixed  liquors  since  January  26, 
1919,  contrary  to  law. 

The  substance  of  the  testimony  of  the  three 
witnesses  for  the  state  is  that  during  the  ab- 
sence of  the  defendant  they  searched- his  resi- 
dence, and  found  in  a  room,  which  was  ad- 
mittedly occupied  as  a  dwelling  or  living 
room  by  the  defendant,  a  tin  can  of  about  16 
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gallons  capadty.  The  can  appeared  to  have 
originally  been  nsed  as  a  container  of  lard. 
The  can  was  empty,  and  it  bad  an  odor  as  if 
It  bad  recently  been  nsed  in  the  cooking  of 
mash  or  beer,  and  showed  some  particles  of 
mash  on  the  inside  of  the  can.  There  was 
on  or  by  the  can  a  top  or  lid  which  had  a 
hole  in  it  near  the  rim.  There  was  also 
found  in  the  room  a  barrel  containing  about 
20  gallons  of  a  mixture  out  of  which  the 
witnesses  stated  alcoholic  beverages  might 
have  been  distilled  or  manufactured;  said 
mixture  containing  corn  meal,  or  mash.  Wa- 
ter, and  some  syrup.  The  defendant  came 
home  while  the  state  witnesses  were  there, 
and  he  said  that  the  snbstanoe  in  the  bar- 
rel was  being  nsed  as  bog  feed.  All  the 
state's  witnesses  carefully  searched  the  two 
rooms,  w&lch  composed  the  said  dwelling, 
and  also  other  parts  of  defendant's  premises, 
but  failed  to  find  any  manufactured  alcoholic 
liquors  or  beverages,  or,  as  stated  by  them, 
any  indication  that  alcoholic  beverages  or  liq- 
uors had  been  manufactured,  other  than 
hereinabove  stated.  There  was  no  piping  or 
coil  fonnd  on  the  premises.  The  state's  wit- 
nesses stated  that  they  were  familiar  with 
the  utensils  used  by  some  illicit  manufac- 
turers of  alcoholic  beverages,  and  that  said 
can  and  top  and  the  said  mixture  In  the  bar- 
rel were  adapted  to  that  purpose  when  nsed 
In  connection  with  a  pipe  or  coil. 

[1]  From  these  facts  can  it  be  said  that 
the  crime  charged  has  actoally  been  perpe- 
trated? No  distilled,  made,  or  manufactur- 
ed alcoholic,  spirituous,  malted,  or  mixed  !!• 
quors  were  found  in  the  possession  of  the 
defendant  or  upon  his  premises.  Proof  of 
the  corpus  delicti  and  the  conviction  of  the 
defendant  involves  two  questions:  First,  a 
criminal  act ;  second,  the  defendant's  agency 
in  the  production  of  the  act  Corpus  delicti 
is  defined  in  Wharton's  Criminal  Evidence, 
{  325,  as  follows: 

"A  corpus  delicti,  a  proof  of  which  Is  es- 
sential to  sustain  a  conviction,  consists  of  a 
criminsl  act,  and  to  sustain  a  conviction  there 
most  be  proof  of  the  defendant's  guilty  agency 
in  the  prodnction  of  such  act" 

In  Words  and  Phrases,  voL  2,  p.  1025,  will 
be  found  this  expression: 

"The  corpus  delicti  is  the  body  or  substance 
of  the  offense.  This  means,  and  has  always 
meant,  the  existence  of  the  criminal  fact" 

[2]  Under  all  the  evidence  in  this  case,  w« 
are  of  the  opinion  that  the  defoidant  was 
entitled  to  the  general  aflBrmative  charge  re- 
quested by  him  as  to  each  count  of  the  in- 
dictment, and  that  the  refusal  to  give  these 
Charges  constituted  error  to  a  reversaL 

[S,  4]  The  portion  of  the  oral  charge  of  the 
court,  to  whidi  exception  was  reserved,  was 
not  applicable  to  the  issues  involved  in  this 
case,  and  tended  to  mislead  the  Jury.    We 


are  unable  to  agree  with  the  Inslstenoe  of  tbs 
Attorney  General,  who  concedes  error  in  this 
connection,  but  insists  that  the  error  was 
harmless.  In  view  of  the  fact  that  the  evi- 
dence for  the  state  was  undisputed.  We 
think  the  exception  was  in  point  and  well 
taken. 

For  the  errors  pointed  out,  the  Jadgment 
of  conviction  is  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 


01  Ala.  App.  495) 

MoOLON  V.  STATE.     (4  DIv.  646.) 

(Conrt  of  Appeals  of  Alabama.    Jane  29, 1920.) 

Appeal  from  Circuit  Court,  Barbour  County; 
J.  8.  WilUama,  Judge. 

Charles  HcOlon  was  convicted  of  an  offense, 
and  he  appeals.    Reversed  and  remanded. 

Cbauncey  SiMrks,  of  Eufala,  for  appellant. 
J.  Q.  Smith,  Atty.  Oen.,  and  Lamar  Field. 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  It  is  admitted  by  the  At- 
torney General,  representing  the  state,  that 
this  case  falls  within  the  provisions  of  the 
case  of  Andrew  Mills  v.  State,  85  South.  867. 
and  is  analogous  to  that  case  as  to  &ctB  shown 
upon  the  trial  in  the  lower  court. 

On  authority  of  that  case,  the  Jadgment  of 
the  'lower  court  la  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


03  AU.  Ai>p.  «) 
FELDER  V.  STATE.    (3  DIv.  374.) 

(Conrt  of  Appeals  of  Alabama.    June  1,  1920.) 

1.  Crlmlsal  law  «=9527— Confossloa  of  Infast 
Inadmlsslbla. 

In  a  prosecution  for  larceny  against  an 
infant  under  16,  her  confession  to  a  depnty 
sheriff,  to  whom  she  delivered  the  stolen  ar- 
ticle, is  inadmissible,  under  Code  1907,  |  6461, 
as  amended  bv  Acts  1915,  p.  577,  providing 
that  the  statements  or  confessions  made  by 
child  under  16  shall  never  be  legal  or  competent 
evidence  against  the  child,  the  section  being 
part  of  the  general  scheme  for  the  creation 
of  juvenile  courts  for  youthful  offenders,  where- 
in they  are  protected  as  wards  of  the  state. 

2.  Criminal  law  «=>5I6-A  "ooafesslon"  nay 
b«  by  condaot  as  well  as  words. 

A  "confession"  may  be  by  conduct  as  well 
as  words,  and  defendant's  production  of  stolen 
article  on  threats  and  demands  by  an  officer 
of  the  law  la  a  confession,  and  so  falls  within 
Code  1907,  (  6464,  as  amended  by  Acts  1915, 
p.  577,  declaring  a  confession  hy  an  infant  under 
16  shall  not  be  admissible. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
fession.] 
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S.  Criminal  taw  «=>520  (2) —Confection  Intfaood 
by  promise  held  not  voluntary. 
Where  defendant  produced  the  stolen  prop- 
erty on  being  threatened  by  an  officer,  who 
held  out  to  her  that,  U  she  did  ao,  she  would 
merely  be  turned  over  to  the  juvenile  court 
people,  the  confession  is  inadmissible,  not  being 
voluntary. 

Appeal  from  Clrcnlt  Court,  Ifontgomery 
County;    Leon  McCord,  Judge. 

Bessie  Felder  was  convicted  of  larceny, 
and  she  appeals.    Beversed  and  remanded. 

Hill,  Hill,  Whiting  &  Thomas,  of  Mont- 
gomery, for  appellant. 
J.  Q.  Smith,  Atty.  Oen.,  for  the  State. 

MERRITT,  J.  On  October  24, 1919,  Bessie 
Felder  was  Indicted  by  the  grand  Jury  of 
Montgomery  county  for  the  offense  of  grand 
larceny,  the  taking  and  carrying  away  of 
one  ring  of  the  value  of  $350.  On  the  trial 
tinder  this  indictment,  she  was  convicted  and 
sentenced  to  the  penitentiary  for  an  Inde- 
terminate term  of  from  one  year  and  one  day 
to  one  year  and  a  half. 

[1-9]  It  appears,  among  other  things,  that 
when  the  defendant  was  sentenced  the  court 
ascertained  that  she  was  about  15  years  of 
age,  this  also  being  shown  by  the  uncon- 
tradicted evidence  in  the  case.  There  were 
only  three  witnesses,  the  owner  of  the  ring, 
who  tesdfled  only  as  to  its  loss  and  value, 
the  father  of  the  girl,  who  testified  as  to  her 
age,  and  one  J.  F.  Tucker,  who  appears,  at 
the  time  of  the  alleged  larceny  and  arrest  of 
the  defendant,  to  have  been  a  deputy  sheriff 
and  the  person  who  had  the  defendant  in 
custody  at  the  time  when  she,  the  defendant, 
gave  the  ring  to  the  witness  Tucker.  This 
witness  testified  that  he  got  the  ring  from 
her  (defendant) ;  that  she  went  and  got  It 
for  him.  All  of  this  testimony  was  objected 
to,  and  motions  made  to  exclude  the  answers, 
but  all  objections  and  >  motions  to  exclude 
Trere  overruled.  On  cross-examination  the 
witness  was  asked,  "Did  you  make  any  i>rom- 
Ise  to  her?"  and  he  answered : 

*^es,  sir.  I  told  her,  I  said:  Ton  got  the 
ring,  and  I  know  it.  If  yon  don't  give  me  up 
the  ring,  you  might  have  to  go  off  for  it.  If 
yon  get  me  the  ring,  I  will  turn  you  over  to 
the  juvenile  people' — and  she  went  around  the 
house  and  got  it." 

The  defendant  renewed  her  motion  to  ex- 
clude the  testimony  of  the  witness,  which 
was  overruled.  The  objections  to  the  ques- 
tions propounded  to  the  witness  Tucker  and 
motions  to  exclude  the  answers  proceed  on 
the  theory  that  the  admissions  of  confessions 
were  not  shown  to  have  been  voluntary,  but 
were  shown  to  have  been  obtained  by  a  prom- 
ise of  reward,  or  by  threats ;  that  under  the 
Acts  of  1007,  p.  448,  relative  to  the  establish- 


▼.  STATB 
So.) 

ment  of  Juvenile  delingnent  courts,  and 
amendatory  acts  thereof  (Laws  1915,  p.  688,  i 
14),  "the  statements,  declarattons,  confessions 
or  admissions  of  any  kind,  made  by  a  child  un- 
der sixteen  years  of  age,  to  any  person,  otBcer, 
or  the  court;  or  the  manner,  or  demeanor, 
or  silence,  of  such  child,  when  questioned  or 
accused,  or  any  statement  made  by  any  i>er- 
son,  officer,  or  the  court,  shall  never  be 
legal  or  competent  evidence  against  the  child 
In  any  court  or  proceedings  whatever,  nor 
shall  the  same  ever  be  admitted  by  any  other 
court,  in  any  proceeding  against  the  child;" 
and,  farther,  that,  this  being  a  child  un- 
der 16  years  of  age,  the  fact  that  she  was 
found  In  the  possession  of  recently  stolen 
property  was  not  prima  facie  evidence'  of 
gnilt  unless  she  could  explain  such  posses- 
sion. 

A  recent  product  of  the  solicitude  of  the 
law  for  the  welfare  of  Infants  Is  the  creation 
by  statute  of  "Juvenile"  or  "children's  courts" 
to  deal  with  dependent,  neglected,  and  de- 
linquent children.  The  essential  feature  ot 
these  statutes  is  the  creation  of  a  special 
court,  the  procedure  of  which  Is  less  formal 
and  more  paternal  than  that  of  the  regular 
criminal  courts,' and  In  which  the  child  is 
protected  from  publicity  and  from  associa- 
tion with  adult  criminals.  14  B.  0.  L.  pp. 
277,  278,  J  48. 

Under  the  laws  of  our  state,  any  child  un- 
der 16  years  of  age  who  violates  any  law 
of  the  state,  or  any  munidiml  ordinances,  or 
is  Incorrigible,  or  who  associates  with  thieves 
and  gamblers,  or  Is  growing  up  in  idleness 
and  crime,  etc.,  ao  as  to  endanger  the  morals, 
health,  or  general  welfare  of  such  child,  shall 
be  deemed  a  ward  of  the  state,'  and  entitled 
to  Its  care  and  protection.  It  Is  spedflcally 
provided  In  the  act  of  1916  (Lawa  1916,  p. 
677)  that— 

"It  is  the  Intention  of  this  chapter  that  in 
all  proceedings  coming  nnder  its  provisions,,  the 
court  shall  proceed  upon  the  theory  that  said 
child  is  a  ward  of  the  state  and  is  subject  to 
the  discipline,  and  entitled  to  the  protection, 
which  the  court  should  give  such  child  nnder 
the  conditions  disclosed  in  the  case." 

The  humane  purpose  of  such  legislation 
addresses  Itself  to  the  sympathy  of  this  court 
Such  acts  are  finding  their  way  Into  the 
statutes  of  all  our  states.  Clearly,  under  the 
provisions  of  Code  1907,  §  6464,  as  amended 
by  Laws  1916,  p.  577,  the  testimony  of  the 
witness  Tucker  was  not  competent  or  admis- 
sible, being  in  its  very  nature  a  confession 
or  admission ;  and,  while  it  may  be  said  that 
no  words  were  used  by  defendant,  yet  a 
confession  may  be  made  by  acts  as  well 
as  words.  Hampton  v.  State,  167  Ala.  73,  62 
South.  659.  But  if  not  pmnissible  under 
section  6464,  the  testimony  was  objection- 
able for  the  further  reason  that  the  con- 
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feaslon  or  admission  was  shown  not  to  be 
Tolnntair;  and,  unless  it  was  rolantaryi 
and  without  tiope  of  reward,  then  it  could 
not  be  competent  Dinah  t.  State,  89  Ala. 
369 ;  Oodan  t.  State,  179  Ala.  27,  60  South. 
008,  43  L.  R.  A.  (N.  S.)  664;  Murphy  ▼■ 
State,  63  Ala.  1. 

The  case  must  be  reversed  for  the  errors 
pointed  out,  and.  It  not  being  entirely  dear 
from  the  record  whether  the  defendant  ever 
had  possession  of  the  stolen  property,  we 
deem  it  unnecessary  to  deal  with  the  question 
raised  as  to  whether  her  possession,  if  any 
she  had,  created  a  presumption  of  larceny. 

Berersed  and  remanded. 


(IT  AU.  Aw.  479) 

COBB   V.   STATE.    (8   DIv.   362.) 

(Court  of  Appeals  of  Alabama.    June  8,  1920.) 

1.  Indtvtment  and  Infomiatloa  «=9ie— Sabsa- 
qssBt  Indiotment  valid  thosfh  grand  Jniy  fall- 
•d  to  Indiot  at  first  sitting. 

Where  defendant  was  committed  to  JaU 
under  a  mittimus  from  the  juvenile  court,  be- 
ing held  to  await  the  action  of  the  grand  jury, 
and  the  grand  jury  met  and  adjourned  without 
returning  an  indictment  against  him,  the  caae 
not  being  marked  continued  for  further  invea- 
tigation,  etc.,  the  fact  that  the  drat  mittimus 
became  functus  officio,  and  defendant  was  dis- 
charged, does  not  warrant  his  discharge  \riien 
aubaequently  indicted  on  a  new  charge. 

2.  Criminal  law  «=»S27— Confession  held  Inad- 
missible against  defendant. 

In  a  prosecution  for  burglary  against  an 
infant  less  than  10,  testimony  by  probation 
officer  that  a  boy,  now  in  the  penitentiary,  stat- 
ed to  her  in  the  presence  of  defendant  that  he 
obtained  the  rifle  from  defendant,  selling  it 
under  an  agreement  to  divide  the  proceeds, 
is  inadmissible,  under  Code  1907,  {  6464,  t>e- 
cause  of  defendant's  age. 

3.  Criminal  law  «3>753 (2)— General  affirmative 
charge  should  be  given  where  there  was  no 
competent  evidenee  to  show  orlme. 

Where  the  only  evidence  tending  to  con- 
nect defendant  with  the  crime  was  incompetent, 
a  requested  general  affirmative  cliarge  should 
be  given. 

4.  Witnesses  <e=»33l</2— Incompetent  confes- 
sion not  admissible  for  Impeachment. 

Where  a  confession  was  inadmissible  under 
Code,  S  6464,  as  amended  because  defendant 
was  under  16,  it  cannot  be  introdnced  to  im- 
peadi  liim,  for  that  would  allow  the  indirect 
introduction  of  incompetent  evidenee. 

Appeal  from  Circuit  Court,  Montgomery 
County;   Leon  McCord,  Judge. 

Dennis  Cobb  was  convicted  of  burglary  and 
grand  larceny  and  he  appeals.  Beversed  and 
remanded. 


\7%e  defendant  wu  X6  years  old,  and  was 
committed  to  Jail  under  a  mittimns  from  the 
juvenile  court,  and  Iteld  to  await  tlie  action 
of  the  grand  jury.  A  grand  jury  met,  in- 
vestigated many  charges,  and  adjourned  with- 
out returning  an  indictment  kgainst  the  de- 
fendant. The  case  was  not  marked  continued 
for  further  Investigation,  and  the  grand  jury 
did  not  request  the  court  to  malce  any  order 
continuing  said  charge,  and,  after  the  ad- 
journment or  recess  of  the  grand  jury,  de- 
fendant was  discharged  from  custody  on 
order  of  the  solicitor.  On  these  facts  the 
defendant  Itaaes  a  motion  to  quash  the  indict- 
ment, preferred  against  blm  by  a  later  grand 
jury. 

The  evidence  of  Iiillian  Dungee  was  tliat 
she  was  probation  officer  for  the  county  of 
Montgomery,  and  that  she  learned  that  the 
stolen  rifle  was  at  the  home  of  Will  Jackson, 
and  that  It  came  from  the  defendant,  having 
been  sold  to  Jackson  by  one  Crowder,  a  boy 
then  in  the  penitentiary,  and  that  Crowder 
made  a  statement  to  her  in  the  presence  of 
the  defendant,  in  which  he  stated  that  he 
got  the  rifle  from  his  brother  and  sold  it 
to  Will  Jaclcfion,  but  finally  admitted  that 
Dennis  Cobb  gave  him  a  rifle  to  sell,  and  they 
were  to  divide  the  money.  The  defendant  ol>- 
jected  to  all  this  testimony,  and  moved  to 
exclude  it. 

Brassell  &  BrasseU,  of  Montgomery,  for 
appellant. 
J.  Q.  Smith,  Atty.  Qw.,  for  tba  State. 

MEBBITT,  3.  The  defendant  was  Indicted 
by  the  grand  jury  of  Montgomery  county  for 
burglary  and  grand  larceny.  He  was  convict- 
ed by  a  jury  and  sentenced  to  the  peniten- 
tiary for  a  term  of  from  2  to  4  years. 

[1-4]  The  court  properly  overruled  the  de- 
fendant's motion  to  quash  the  Indictment 
This  was  a  new  charge  against  the  defend- 
ant and  the  fact  that  the  mittimus  under  the 
former  charge  was  functus  officio  in  no  wise 
worked  a  discontluuanoe  of  this  case.  The 
testimony  showed  that  the  defendant  was  IS 
years  old.  This  being  true,  the  confessions  as 
made  to  the  witness  LiUian  Dungee  were, 
under  Code  1907,  i  6464,  and  the  case  of 
Bessie  Felder  v.  State,  85  South.  868,  clearly 
not  admissible  against  the  defendant  Tliis 
was  the  only  testimony  connecting  the  de- 
fendant with  the  commission  of  the  crime. 

To  have  allowed  the  testimony  of  the  wit- 
ness for  the  puriiose  of  impeadiing  the  de- 
fendant was  permitting  that  to  l>e  done  in- 
directly which  could  not  be  done  directly. 

The  general  afflrmatlTe  charge,  as  request- 
ed by  the  defendant  in  writing,  should  have 
been  given. 

Beversed  and  remanded. 
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07  Ala.  Ap(».  RS) 

Ex  parte  ROBERTS. 


(I  Oiv.  401.) 


(Court  of  AK>«a]a  of  Alabuns.    Juno  24, 
1920.) 

1.  Habeas  corpus  «=>II3(8)— No  supersedeas 
bond,  where  custody  ef  Infant  Is  Involved. 

There  is  no  statutory  authority  for  the 
fixing  of  a  supersedeas  bond  to  enable  party 
appealing  from  a  Judgment  awarding  custody 
of  an  infant  to  retain  custody  pending  appeal; 
Code  1007,  i  2876,  relating  to  property  and 
property  rights,  and  section  624S,  applying 
to  apiwals  in  criminal  cases,  so  neither  is 
applicable. 

2.  Habeas  eorpus  «=»99( I)  — Custody  of  !■• 
fasts  is  vested  In  the  state. 

The  primary  control  and  oostody  of  in- 
fants la  ^th  the  government,  to  be  delegated, 
of  course,  to  their  natural  guardians  so  long 
as  they  are  suitable  persons;  but  where  the 
jurisdiction  of  a  competent  court  has  beefl 
called  to  determine  the  right  to  the  custody  of 
an  Infant,  the  infant  becomes  the  ward  of  the 
court,  and  is  in  its  custody. 

3.  Habeas  corpus  «=>ll3(</2)  —  Party  holding 
•  custody  of  Infaat,  pending  appeal,  agent  of 

eourt. 
Where,  pending  appeal  from  a  determina- 
tion as  to  the  custody  of  an  infant,  the  court 
leaves  it  in  the  custody  of  either  party,  such 
party  becomes  the  agent  of  the  court. 

Original  petition  by  Emily  0.  Roberts  for  a 
preliminary  writ  of  mandamus  to  compel 
Hon.  Joel  W.  Ooldsby,  as  Clrciilt  Judge,  to 
fix  a  supersedeas  bond  on  appeal  by  petition- 
er from  a  Judgment  in  habeas  corpus,  which 
awarded  to  Ejite  M.  MaaslnglU  the  custody 
'  of  her  minor  child  as  against  petitioner,  the 
paternal  grandmother.    Writ. denied. 

Webb,  McAlplne  &  Orove,  of  Mobile,  for 
appdlant 

SAMFORD,  J.  Habeas  corpus  proceedings 
were  Instituted  In  the  circuit  court  of  Mobile 
county  by  Kate  Masslngill  to  obtain  the  cus- 
tody of  her  child,  an  Infant  of  tender  years. 
The  writ  was  Issued  as  prayed,  the  Infant 
produced  In  court,  and  a  decree  entered 
awarding  the  custody  of  the  child  to  peti- 
tioner. Restrandent  prayed  and  obtained  an 
Appeal  from  the  order  or  decree,  and  request- 
ed the  trial  court  to  ftx  a  supersedeas  bond 
pending  the  appeal,  so  that  the  custody  of 
the  infant  might  remain  with  the  re^ondent 
until  the  appeal  was  finally  determined. 
This  the  trial  court  refused  to  do,  but  order- 
ed the  child  delivered  to  petitioner,  and  this 
petition  Is  filed  here  for  the  issuance  of  a 
writ  of  mandamus  commanding  the  trial 
Judge  to  fix  the  bond  for  supersedeas  as 
prayed  for,  and  for  a  preliminary  writ'  to 
show  canse  why  the  writ  should  not  Issue. 

[1]  There  Is  no  statutory  authority  for  the 
fixing  of  such  bond.     Code  1907,  i  6246,  ap- 


plies to  appeals  In  criminal  eases,  and  section 
2875  contemplates  cases  involving  property 
and  property  rights  where  the  damage  can  be 
measured  In  dollars  and  cents  in  cases  of  de- 
fault. Cases  Involving  the  custody  of  Infants 
do  not  come  within  either  of  these  classes. 
They  do  not  come  under  the  criminal  statute, 
because  the  subject  is  not  crbnlnal,  nor  yet 
tmder  the  latter  statute,  because  children  are 
not  property,  to  be  compensated  for  In  the 
measure  of  dollars. 

[2,  3]  Since  the  case  of  Wellesiey  t.  Duke 
of  Beaufort,  2  Russ.  1,  It  has  been  firmly 
established  In  our  Jurisprudence  that  the  pri- 
mary control  and  custody  of  Infants  Is  with 
the  government,  to  be  delegated,  as  of  course, 
to  their  natural  guardians  and  protectors,  so 
long  as  such  guardians  are  suitable  persons 
to  exercise  it  2  Story,  Bq.  Jur.  i  1342 ;  HoCb- 
helmer.  Custody  of  Inf.  {  12;  Tyler  on  In- 
fancy, p.  281.  But,  where  the  Jurisdiction  of 
a  competent  court  has  been  called  to  deter- 
mine the  rights  of  the  Infant,  as  to  who 
shall  bare  Its  custody,  the  Infant  becomes 
the  ward  of  the  conrt,.and  in  Its  custody. 
Bums  V.  Shapley,  16  Ala.  App.  207,  77  Bonth. 
447-449.  Exercising  this  control.  If  the  court, 
pending  an  appeal,  leaves  the  custody  In 
either  the  one  or  the  other  of  the  parties  liti- 
gant, or  to  some  third  party,  such  party  be- 
comes the  agent  of  the  court  Bums  v.  Shap- 
ley, supra.  Of  course,  such  order  follows  the 
appeal  to  this  court,  where  such  additional 
orders  as  may  be  necessary  to  preserve  the 
rights  of  the  parties  and  the  execution  of  Its 
mandates.  In  Its  soxwrvlslon  of  the  decrees 
and  orders  of  the  lower  court,  may  from 
time  to  time  be  made.  The  writ  of  manda- 
mus, however,  Is  not  the  proper  remedy. 

Preliminary  writ  denied. 


a?  AU.  App.  4M) 
SUGAR  VALLEY  LAND  CO.  at  al.  V.  JOHN- 
SON.    (7  DIv.  619.) 

(Court  of  Appeals  of  Alabama.     April  6, 
1920.) 

t.  Trespass  4=>40( I)— Complaint  notdemarra- 
ble. 
A  count  for  damages  for  trespass,  alleging 
that  plaintiff  claimed  $2,0(X)  as  damages  for 
wrongfully  taking  goods  described,  the  prop- 
erty of  plaintiff,  following  the  form  prescribed 
in  the  Code,  is  not  demurrable. 

2.  Pleading  <s»2l6(3)— Demurrer  not  extend- 
ed to  grounds  not  set  forth. 

Where  counts  of  complaint  for  maUdous 
suing  out  of  search  warrant  did  not  allege  that 
the  charge  before  the  commencement  of  the 
suit  had  been  judicially  investigated,  and  the 
prosecution  ended  and  plaintiff  discharged,  but 
the  point  was  not  taken  by  demurrer,  the  de- 
murrer as  filed  to  the  counts,  raising  the  ques- 
tions of  two  distinct  causes  of  action  in  one 
count,  no   statement  of  cause  of  action,  etc.. 
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was  properly   oTcrruIed   under  Code  1907,   I 
6340. 

3.  Mallclout  proseqatloa  9=>66— Trespaw  <=> 
47— Damages  from  aelzare  of  goods  held  too 
speoulatWe. 

Damagea  arising  oat  of  plaintiff's  inability 
to  use  a  pump  on  account  of  the  trespass  com- 
plained of,  the  aeiznre  of  certain  fittings  by 
defendant,  are  too  remote  and  speculatire  to 
be  recovered,  either  in  plaintiff's  action  for 
trespass  or  for  malirions  prosecution  by  way  of 
suing  out  of  search  warrant. 

4.  Appeal  and  error  «=9l050( I)— Admission  of 
evidence  not  harmless. 

In  an  action  for  trespass  by  seizure  of  cer- 
tain fittings,  and  for  malicions  prosecntion  by 
way  of  suing  out  of  search  warrant,  admission 
of  plaintiff's  testimony  as  to  what  effect  Iceep- 
ing  his  fittings  had  on  hia  work,  he  claiming 
that  he  was  unable  to  use  a  pnmp  on  account  of 
the  trespass,  held  not  harmless  to  defendant, 
under  rule  46  of  the  Supreme  CSonrt  (61 
South,  iz). 

5.  Appeal  and  error  «=»273(6)— Exeeptlons  to 
oral  charge,  quoting  portions  ebjeoted  to, 
were  suffloient. 

Where,  after  the  court  finished  the  oral 
charge  to  the  jury,  before  he  read  the  written 
charges  to  them,  and  while  they  were  still  in 
the  jury  box,  and  before  they  had  retired  to 
cooaider  verdict,  each  defendant  separately  ex- 
cepted to  portions  of  the  oral  charge,  such  ex- 
ceptions were  properly  reserved,  and  are  pre- 
sented in  the  Court  of  Appeals. 

6.  Trespass  «=356— Pvaitiva  damages  reoovera- 
bia  for  wantonness  or  malloe. 

Punitive  damages  are  recoverable  in  ac- 
tions for  trespass,  when  the  acts  complained 
of  are  attended  with  aggravating  circumstances, 
wantonness,  or  malice,  bat  are  not  recoverable 
88  a  matter  of  right,  being  discretionary  With 
the  jury. 

7.  Searches  and  seizures  ^s»3— Trespass  9=> 
21(1)— Offloer  seizing  stolen  property  not 
guilty  of  trespass;  authority  to  searoh  lim- 
ited by  warrant. 

The  authority  of  an  officer  to  search  is 
named  within  the  four  comers  of  the  paper 
issued  by  the  court,  so  far  as  the  place  to  be 
searched  and  the  time  and  manner  of  execu- 
tion of  the  warrant  is  concerned;  but,  if  the 
officer  comes  on  property  belonging  to  daimant 
that  has  been  stolen,  and  he  seizes  that  also, 
he  is  not  guilty  of  trespass  on'  the  goods  of 
plaintiff,  admittedly  without  right  to  title  or 
possession. 

8.  Searches  and  seizures  ®=9l  —  Searoh  war- 
rants are  "criminal  processes." 

Search  warrants  are  criminal  processes,  is- 
sued under  the  police  power  of  the  state  to  aid 
in  the  detection  or  suppression  of  crime,  and 
have  no  relation  to  civil  process  or  trials;  the 
primary  purpose  of  the  search  being  to  obtain 
evidence  for  nse  in  a  criminal  prosecution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,'  Criminal  Process.] 


9.  Jadgmeit  «b»22— Eatry  of  magistrate  oa 
sherHPs  rotnra  that  property  solzod  sheaM 
be  restored  to  dofendaat  act  a  Judgmeat. 

Xlntry  of  county  court  judge  on  back  of 
sherifTs  return  of  search  warrant,  claimed  to 
be  his  judgment  after  trying  issues,  between 
claimants  of  the  property  seized,  under  0>de 
1907,  H  7771,  7772,  "The  property  ia  ordered 
restored  to  defendant  and  warrant  is  dismiss- 
ed," held  evidence  a  judgment  was  orderedi,  but 
not  a  judgment  itself,  which  should  be  com- 
plete and  certain,  and  not  a  memorandum. 

10.  •ladgmeat  «=>23— Court's  aanouneemeat  of 
Hading,  and  not  memorandum  entry,  was  jadg- 
meat 

The  actual  and  final  judgment  of  the  coun- 
ty court  on  the  issues  of  rivsl  claims  to  prop- 
erty seised  on  search  warrant  process  was  the 
court's  amtouocement  of  his  finding,  and  not 
his  memorandum  entry  thereof  on  the  back  of 
the  sheriff's  return. 

11.  Evldenoe  <»39 1 57(1)— Parol  ovldeaise  ad- 
missible to  show  what  articles  court  awarded 
plaintiff  oa  rival  claims  to  property  seized. 

Where  there  was  no  formal  memorial  of  the 
county  court's  finding  on  the  issue  of  rival 
claims  to  property  seised  on  search  warrant 
process,  parol  evidence  was  admissible  to  show 
what  articles  were  actually  adjudicated  to  be- 
long to  plaintiff. 

12.  Evidence  «=»l57(t)— Parol  evldenoe  admis- 
sible to  show  determination  of  search  warraat 
preoeedlngs. 

In  an  action  for  malidous  prosecution  by 
wsy  of  suing  out  of  search  warrant,  parol  evi- 
dence was  admissible  to  show  that  the  search 
warrant  proceedings  had  been  finally  determined 
as  referred  to  in  the  complaint;  there  being  no 
formal  memorial  of  the  county  court's  decision 
on  the  issue  of  rival  daims  to  tbe  property 
seised. 

13.  Malicious  prosecution  €=>7I(4)— Advloe  of 
ooonsel  jury  question. 

In  an  action  for  malidous  prosecution  by 
way  of  suing  out  of  search  warrant,  whether 
defendants  had  instituted  tbe  proceedings  on  the 
advice  of  counsel,  after  full  and  fair  statement 
of  the  facts,  held  for  the  jury. 

Appeal  from  Circuit  Conit,  Btowah  Coun- 
ty;  O.  A.  Steele,  Judge. 

Action  by  iD.  H.  Johnson  against  the  Sugar 
Valley  Land  <3ompany  and  anoth^  for  dam- 
ages for  trespass.  Judgment  for  plaintiff, 
and  defendants  appeal.  Bereraed  and  re- 
manded. 

Count  5  Is  as  follows: 

Plaintiff  daims  of  the  defendant  the  anm  of 
two  thousand  dollars  as  damages  for  wrongful- 
ly taking  the  following  goods  and  chattels,  the 
property  of  plaintiff:  [Here  follows  a  descrip- 
tion of  the  artides  taken.] 

The  following  is  count  U: 

The  plaintiff  daims  of  the  defendant  tiie  far- 
ther sum  of  two  thousand  dollars  damagea,  for 
that  heretofore,  to  wit,  on  the  8th  day  of  Jan- 
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nary,  1918,  the  dsfendants,  actins  throngb  their 
Agent  or  serrant,  maliciously  and  without  prob- 
able cause  therefor  did  procure  a  search  war- 
rant from  L.  L.  Herzberg,  judge  of  the  county 
court  of  Etowah  county,  Alabama,  to  aearch 
the  tool  cheat  of  the  plaintiff  at  Southern  Rail- 
way depot  for  two  wrenches,  one  block,  one  flue 
expander,  lot  of  amall  tools  and  Talves,  and  to 
seise  the  same,  or  parts  of  the  same,  and  to 
carry  the  same  before  said  judge  immediately, 
and  that  the  sheriff,  under  and  by  virtue  of  said 
search  warrant,  broke  open  the  tool  chest  of 
plaintiff,  as  he  was  directed  to  do  by  said  war- 
rant, and  removed  therefrom  one  wood  block, 
twenty-six  pieces  of  pipe  fittings,  three  check 
valves,  one  24-inch  Stilson  wrench,  sixteen  cold 
chisels  and  corking  tools,  one  punch,  one  file, 
two  globe  valves,  one  gauge  cock,  one  spike 
maul,  one  engine  throttle,  and  one  pound  hemp 
engine  packing  on  the  same,  which  said  property 
was  and  is  the  property  of  this  plaintiff,  and 
carried  the  same  before  said  judge  of  the  coun- 
ty court,  who  judicially  investigated  said  search 
warrant  and  seizure  of  said  property  of  the 
plaintiff,  and  ordered  said  property  returned 
to  this  plaintiff,  and  dismissed  said  search  war- 
rant, to  his  damage  as  above  stated. 

Count  18: 

The  plaintiff  claims  of  the  defendant  the 
further  sum  of  two  thousand  dollars  damages, 
for  that  heretofore,  to  wit,  on  the  16th  day  of 
January,  1918,  the  defendants,  acting  through 
their  agents  or  servants,  maliciously  and  witb- 
ont  probable  cause  therefor  did  procnre  a 
aearch  warrant  from  L.  L.  Herzberg  Judge  of 
the  county  court  of  Etowah  county,  Alabama, 
commanding  any 'lawful  officer  of  the  state  of 
Alabama  to  search  boxes  and  tool  chest  of 
plaintiff  in  this  suit,  at  the  Southern  Depot, 
North  Fourth  street,  Gadsden,  Alabama,  for 
one  flue  expander,  two  open  end  wrenches,  and 
lot  of  other  tools  alleged  to  be  concealed  there- 
in by  this  plaintiff,  jind  which  was  alleged  to 
be  the  property  of  the  defendant  the  Sugar 
Valley  Land  Company,. and  to  seize  the  same, 
or  parts  of  same,  and  bring  them  before  said 
judge  'of  said  county  court  immediately,  and 
that  the  sheriff  of  Etowah  county,  accompanied 
by  the  agent  or  servant  of  defendants,  who  pro- 
cured the  issuance  of  said  warrant,  under  and 
by  virtue  of  said  warrant  and  the  direction 
therein,  went  and  broke  open  the  boxes  and  tool 
chest  of  this  plaintiff  and  removed  therefrom 
two  hammers,  two  open  end  wrenches,  one 
chisel  bar,  one  lever  for  flue  expander,  one  cold 
chisel,  and  other  property  described.  On  same 
day  said  warrant  was  issued,  and  carried  the 
same  before  said  judge  of  said  county  court, 
who  judicially  investigated  said  search  warrant 
and  seizure  of  said  property,  and  ordered  said 
property  returned  to  plaintiff  in  this  suit,  and 
dismissed  said  search  warrant,  to  his  damage 
as  above  stated. 

The  demurrers  raised  the  question  of  two 
distinct  causes  of  action  In  one  count :  does 
'  not  state  a  cause  of  acti<m ;  does  not  appear 
that  said  search  warrant  directed  a  search 
of  plaintiff's  tool  chest;  does  not  appear 
that  the  property  seized  was  the  property  of 
the  plaintiff ;   does  not  appear  that  the  war- 


rant was  malldonsly  aned  out,  or  without 
probable  cause,  etc. 
The  blU  of  exceptions  shows  the  following: 

Just  as  the  judge  finished  the  oral  charge  to 
the  jury,  before  he  read  to  the  jury  the  written 
charges,  while  the  jury  was  still  in  the  box, 
and  before  it  retired  to  consider  its  verdict, 
each  of  the  defendants  separately  and  severally 
excepted  to  the  following  portions  of  the  oral 
charge  to  the  jury:  "Together  with  whatever 
amount  you  think  would  deter  this  defendant 
or  these  defendants,  from  committing  a  Uke 
wrong  again." 

Also  to  the  following:  "And  such  damages  as 
you  think  plaintiff  ought  to  have  for  the  hu- 
miliation, if  you  find  he  was  humiliated  with 
this  wrong." 

Also  the  following:  "That  is  punitive  damag- 
es, damages  inflicted  on  the  plaintiff,  because 
of  the  wrongful  act  by  defendant  through  its 
agents." 

Also  the  following:  "The  sherifTs  authority 
to  break  open  and  search  was  named  within  the 
four  comers  of  the  paper  issued  by  the  county 
court,  and  when  he  went  beyond  the  authority 
contained  in  the  four  comers  of  the  search 
warrant,  and  seized  other  property  not  named 
or  mentioned  in  the  search  warrant,  he  then 
became  a  trespasser,  and  took  that  which  under 
the  law  he  had  no  right  to  take." 

Also  the  following:  "The  notation  made  on 
this  paper  by  Judge  Hersberg  is  a  judicial  find- 
ing, or  the  minutes  of  this  court;  that  is  what 
Judge  Herzberg  found,  regardless  of  what  oth- 
er instructions  he  may  have  given;  that  is  a 
judicial  determination  of  this  prosecution." 

Hood  &  Morpbree,  of  Gadsden,  for  appel- 
lantsL 
Motley  ft  Motley,  of  Gadsden,  tot  appellee. 

SAHFORD,  J.  [1,  2]  Count  5  of  the  com- 
plaint followed  tile  form  prescribed  in  the 
Code  and  was  not  subject  to  demurrer.  The 
eleventh  and  thirteenth  counts  of  the  com- 
plaint claimed  damages  for  the  malidous  su- 
ing out  of  a  search  warrant  The  counts  did 
not  allege  that  the  charge,  before  the  com- 
nfencement  of  tbJs  suit,  bad  been  Judldally 
investigated  and  the  prosecution  ended,  and 
plaintiff  discharged,  but  this  point  was  not 
taken  by  demurrer.  The  demurrer  as  filed 
to  counts  11  and  IS  was  properly  overruled. 
Code  1907,  §  6340. 

[3]  The  plaintiff's  counsel,  oyer  the  timely 
objection  and  exception  of  defendant,  was 
permitted  to  ask  plaintiff,  testifying  as  a 
witness,  "What  effect  did  keeping  your  tools 
have  Ml  your  work?"  and  when  answered, 
"A  lot  of  fittings  belonged  to  my  pump,  and 
I  wanted  to  use  them,"  defendant  moved  to 
exclude  the  answer,  which  motion  the  court 
overruled,  and  the  defendant  excepted.  The 
grounds  of  objection  to  the  question  and  an- 
swer were  set  out  Damages  arising  out  of 
plaintiff's  inability  to  use  a  pump  on  account 
of  the  trespass  complained  of— 1.  e.,  the  sei- 
zure of  certain  flttlngs — are  too  remote  and 
speculative  to  be  recovered  in  this  action. 
Nelms  T.  Hill,  86  Ala.  583,  0  South,  8M; 
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Street  v.  Sinclair,  71  Ala.  110.  Nor  are  such 
damages  recoverable  under  tbe  connta  charg- 
ing malldous  prosecution. 

[4]  After  considering  this  entire  record, 
we  cannot  say  that  this  was  error  without 
injury,  under  rule  45  of  the  Supreme  Court 
(61  South,  ix).  In  cases  like  this,  embracing 
charges  and'counter  charges  Involving  moral 
turpitude  and  malice,  the  results  of  trials 
are  often  affected  by  erroneous  rulings, 
when.  If  the  Issues  and  contentions  were  dif- 
ferent, the  rulings  might  be  without  injury, 
though  more  glaringly  erroneous. 

[6]'  Under  the  authority  of  Ex  parte  Cow- 
art,  201  Ala.  55,  77  South.  S49,  the  exceptions 
to  the  several  parts  of  the  tourt's  oral  charge 
were  properly  reserved,  and  here  presented. 

[6]  Exemplary  or  punitive  damages  are  re- 
coverable in  actions  for  trespass,  when  the 
acts  complained  of  are  attended  with  aggra- 
vating circumstances  of  wantonness  or  mal- 
ice. Coleman  v.  Pepper,  159  Ala.  310,  49 
South.  310 ;  Friedenthal  v.  Goodloe,  202  Ala. 
611,  81  South.  553.  But  punitive  damages 
are  not  recoverable  as  a  matter  of  right  As 
was  said  in  the  Coleman  Case,  'supra: 

"Their  imposition  is  discretionary  with  tbe 
jury;  •  •  •  and  this  discretion  ia  not  an  un- 
bridled or  arbitrary  one,  but  a  legal,  sonnd,  and 
honest  discretion." 

The  effect  of  the  court's  oral  charge  was  to 
instruct  the  jnry  that,,  it  a  trespass  had  been 
committed  on  plalntiflT's  goods,  plaintUI 
would  be  entitled  to  recover,  not  only  actual 
damages,  but  exemplary  damages,  as  a  mat- 
ter of  right  growing  out  of  the  trespass.  This 
was  error.  It  is  only. where  the  trespass  is 
attended  by  rudeness,  wantonness,  reckless- 
ness, or  in  an  Insulting  manner,  or  is  accom- 
panied ,by  circumstances  of  {rand  and  mal- 
ice,'  oppression,  aggravation,  or  gross  negli- 
gence, that  the  jury  is  warranted  in  assess- 
ing exemplary  damages  in  an  action  for  tres- 
pass.   Uenkauf  v.  Morris,  66  Ala.  406. 

[7]  The  authoirlty  of  an  officer  to  search  is 
"named  within  the  four  comers  of  the  paper 
Issued  by  the  county  court,"  as  charged  by 
the  court,  so  far  as  the  place  to  be  searched 
and  the  time  and  manner  of  the  execution 
of  the  vvarrant  Is  concerned;  but  if,  while 
making  the  search,  the  officer  cdine  upon 
property  belonging  to  the  claimant  that  has 
been  stolen,  and  he  seizes  that  also,  he  would 
not  thereby  be  guilty  of  a  trespass  on  the 
goods  of  the  plaintiff,  who  admittedly  had  no 
right  to  the  title  or  possession.  Those  parts 
of  the  general  charge  In  conflict  with  tbe 
foregoing  were  error. 

[B]  Search  warrants  are  criminal  process- 
es. Issued  under  the  police  power  of  the 
state,  to  aid  in  the  detection  or  suppression 
of  crime,  and  have  no  ^relation  to  civil  pro- 
cess or  trials.  Murray  v.  Hoboken  Land 
Company,  18  How.  272, 15  L.  Ed. -372;  State 
v.Derry,  171  Ind.  18,  88  N.  B.  768,  181  Am. 
St.  Rep'.  237.  ■  They  are,  tberefore,  collateral 


to  criminal  proeecutlona,  altlioagh  no  direct 
criminal  charge  may  ever  In  fact  be  bron^t 
against  the  party  in  whose  possession  the 
personal  property  may  be  found.  The  pri- 
mary purpose  of  the  search  lis  to  obtain  evi- 
dence to  be  used  In  a  criminal  prosecution  to 
maintain  the  peace  and  dignity  of  the  state. 
Chipman  v.  Bates,  15  Vt.  61, 14  Am.  Dea  663. 

"When,  however,  the  property  has  been  tak- 
en by  a  search  warrant  from  the  possession  of 
a  person,  and  there  is  a  controversy  between 
him  and  the  person  from  whom  it  is  claimed 
that  the  property  was  stolen,  as  to  which  has 
a  right  to  it,  a  question  ia  presented  that  can- 
not be  determined  on  a  criminal  proceas,  but 
mnat  be  determined  in  a  dvil  action.  Ordi- 
narily, a  finding  in  a  search  warrant  proceeding 
is  not  condnsive  as  to  the  ownership  of  the 
property;  bat  where  rival  daimanta  appear, 
employ  connsel,  and  submit  the  qnestion  of 
ownership  on  testimony  addnced  pro  and  oon, 
the  finding  is  conduaive,  althcugh,  strictly 
spealdng,  they  are  not  partiea  to  the  action." 
24  R.  O.  li.  p.  724,  I  28. 


The  foregoing  method  of  procedure 
to  be  carried  out  and  approved  in  Code  1807, 
n  7771,  7772.  This  is  an  entirely  different  in- 
quiry to  that  authorized  by  Code  1907,  f  7770, 
and  hence  the  views  here  expressed  are  not  in 
conflict  with  the  opinion  In  the  case  of 
Southern  Hardware,  etc,  Co.  t.  Lester,  166 
Ala.  80,  52  South.  328. 

[9-12]  Upon  tbe  trial  of  this  caae^  the 
plalptlfl  offered  In  evidence  what  was  claim- 
ed to  be  the  judgment  of  the  magistrate  who 
tried  tbe  Issues  on  the  search  warrant  pro- 
cess under  sections  7771  and  7772  of  the 
Code  of  1907,  which  appeared  written  on  the 
back'  of  the  sheriff's  return,  and  was  in 
words  and.  figures  as  follows: 

"The  property  is  ordered  restored  to  de- 
fendant and  warrant  ia  diamlaaed.  L.  L.  Hers- 
berg.  Judge  of  County  Court    9— 28— 18." 

But  it  nowhere  appears  that  the  magts- 
trate  followed,  or  even  attempted  to  follow, 
the  requirements  of  section  7771  as  to  bear- 
ing the  testimony  and  reducing  it  to  writing. 
The  most  that  can  be  said  for  the  entry  is 
that  it  is  evidence  that  a  judgment  was  or- 
dered, but  It  does  not  rise  to  the  dignity  of  a 
Judgment.  In  re  Weber,  4  N.  D.  119,  59  N. 
W.  523,  28  L.  R.  A.  621 ;  Durant  v.  Gixnegys, 
3  Idaho  (Hash.)  67,  26  Pac.  755,  35  Am.  St 
Rep.  267.  A  judgment  sbould  be  oomplete 
and  certain  in  itself,  and  mast  appear  to  be 
the  act  and  adjudication  of  the  court,  and 
not  a  mere  memorandum  of  the  court's  ac- 
tion. Bell  v.  Otts,  101  Ala.  186,  13  South.  43, 
46  Am.  St  Rep.  117:  Tombeckbee  Bank  v. 
Oodbold,  3  Stew.  240,  20  Am.  Dec.  80;  Hin- 
son  V.  Wall,  20  Ala.  298.  The  actual  and  fi- 
nal judgment  of  the  magistrate  was  his  an- 
nouncement of  his  finding,  and  not  the  writ- 
ing. Rowe  V.  Arrlngton,  1  Ala.  App.  633,  56 
Sonth.  8.  There  being  no  formal  memorial 
of  this  finding,  parol  evidence  was  admissi- 
ble to  show  what  artides  were  actually  ad- 
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jndlcatM  to  belong  to  plaintiff.  Tarleton  y. 
Johnson,  25  Ala.  300,  00  Am.  Dec.  615.  This 
evidence  was  also  admissible  to  show  that 
the  search  warrant  proceedings  had  been 
finally  determined  as  referred  to  the  con'nts 
claiming  for  malicious  prosecution. 

[13]  The  question  as  to  whether  the  de- 
fendants had  instituted  the  search  warrant 
proceedings  upon  the  advice  of  coanseT,  -after 
a  fuU  and  fair  statement  of  the  facts,  was, 
under  the  facta  of  this  case,  one  for  the  Jnry. 
So,  also,  was  the  qaestlon  as  to  whether  both 
of  these  defendants  were  Jointly  liable.  The 
questions  likely  to  arise  upon  another  trial, 
not  hereinbefore  discussed,  are  governed  by 
the  case  of  Gulsby  v.  L.  ft  N.  E.  R.  Co.,  167 
Ala.  122,  52  South.  392,  which  the  trial  court 
can  use  as  a  guide  In  determining  the  rights 
of  the  parties  under  the  counts  charging  ma- 
IbdouB  prosecution. 

For  the  errors  pointed  o«t,  the  Judgment 
is  reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 


01  Ala.  App.  4BQ 
LEATHERWOOD  v.  STATE. 


(I  Olv.  385.) 
June  16, 


(Oonrt  of  Appeals  of  Alabama. 
1920.) 

t.  Criminal  law  «=>8I4(I8)— Charoe  a«  to  evU 
ffenoa  of  Impeached  witness  held  not  erroae- 
oos  aa  alstraot. 

In  a  prosecntloa  for  violating  the  pNhibi* 
tlon  law,  it  was  error  to  refuse  to  charge  tbati 
"If  the  witness  M.  has  been  Impeached,  bis  en- 
tire testimony  may  be  disregarded,  unless  cor- 
roborated by  the  testimony  not  so  impeached," 
where  there  was  uuclisputed  testimony  by  sev- 
eral witnessed  tbat  they  knew  the  general  char- 
acter of  M.  and  that  it  was  bad;  the  charge 
therefor  not  being  abstract 

2.  Criminal  law  «=3785(I4)— Charso  a*  to  «vl- 
danoe  of  Impeached  witness  Improperly  re- 
fused  aa  being  aFgumeatatlve. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  it  was  error  to  refuse  a  charge  that, 
"If  the  witness  M.  has  been  impeached,  his 
entire  testimony  may  be  disregarded,  unless 
corroborated  by  the  testimony  not  so  im- 
peached," on  the  ground  that  it  was  argn- 
.  mentative. 

3.  Criminal  law  <8=>757  (6)— Charge  u  to  evl* 
denoe  of  Impeached  witness  held  not  errone- 
ous as  Invading  pravinoe  of  Jnry. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  a  charge  that,  "If  the  witness  M. 
has  been  impeached,  his  entire  testimony  may 
be  disregarded,  unless  corroborated  by  the 
testimony  not  ao  impeached,"  h^d  improperly 
refnaed  aa  invading  the  province  of  the  jury; 
they  being  authorised,  bat  not  required,  to 
disregard  such  evidence  altogether. 

Appeal  from  Oircnlt  Court,  Baldwin  Coun- 
ty;  A.  E.  Oamble,  Jndge. 


AnArew  Leatherwood  was  cbavleted  of  vio- 
lating the  prohibition  law,  and  he  appeals. 
Reversed  and  remanded. 

S,  C.  Jenkins  and  Stone  ft  Stone,  all  of 
Bay  Minette,  for  appellant.    , 

/3.  Q.  Smith,  Atty.  Oen.,  and  lamar  Field. 
Asst  Atty.  Ooi.,  for  the  State. 

BRICEEN,  P.  J.  [II  The  defendant  re- 
quested the  following  charge,  which  the 
court  refused  to  give: 

"The  court  charges  the  jury,  if  the  witness 
Berry  liingc  had  been  Impeached,  his  entire 
testimony  may  be  disregarded,  imless  corrob- 
prated  by  the  testimony  not  so  impeached." 

[2, 1]  The  refusal  of  this  charge  was  error. 
Ohurchwell  v.  State,  117  Ala.  124,  23  South. 
72:  Prater  v.  State,  107  Ala.  26,  32,  18 
South.  238;  Horn  v.  State,  98  Ala.  23,  13 
South,  329;  Elmore  v.  Statej  92  Ala.  52,  9 
South.  600;  Jordan  v.  State,  81  Ala.  20,  1 
South.  577.  It  was  error  for  the  reason  that 
the  diarge  la  not  abstract,  as  several  wltneas- 
es  testlfled  that  they  knew  the  general  char- 
acter 'of  witness  Berry  Minge,  and  that  they 
also  knew  his  general  reputation  for  truth 
and  veracity;  that  his  character  In  each 
particular  was  bad,  and  upon  the  strength  of 
which  they  would  not  believe  this  witness  on 
oath  in  a  court  of  Justice.  This  evidence 
was  without  conflict  or  dispute,  the  state  not 
having  introduced  any  witness  who  testlfled 
to  the  contrary  In  this  connection.  Neither 
la  It  objectionable  as  being  argumentatlye ; 
and,  fnrther,  it  simply  asserts  tbat  If  the  Ju- 
ry believe  from  the  evidence  that  the'  witness 
named  has  been  successfully  Impeached,  and 
If  they  believe  from  the  evidence  said  witness 
Is  shown  to  be  a  man  of  bad  character  and 
unworthy  of  belief,  they  are  authorised  to 
disregard  bis  evidence  altogether ;  the  charge 
does  not  require  them  to  do  so,  and  hence 
was  not  invasive  of  the  province  of  the  Jury. 
Prater  v.  State,  supra.  The  credibility  of 
witnesses  is  a  matter  for  the  consideration 
of  the  Jury,  guided  by  such  instmottons  from 
the  Court  aa  the  nature  and  cliaracter  of  tbe 
evidence  and  the  particular  case  may  require. 

In  the  Churchwell  Cbse,  supra,  the  Su- 
preme Conrt  said: 

"If  the  charge  asked  by  defendant  is  faulty, 
in  that  it  is  too  favorable  to  tbe  state,  in  the 
use  of  the  words  'unless  it  be  corroborated  by 
other  testimony  not  so  impeached,'  tbe  state 
cannot  complain  of  this.  It  shoold  have  beeh 
given.  For  the  refusal  of  this  charge,  the 
Judgment  must  be  reversed." 

In  Prater  t.  State^  supra,  the  court,  in 
dealing  with  a  stmliar  diarge,  said: 

Tbe  charge  "is  not  abstract  or  argnmenta- 
tive;  but  asserts  simply  that  if  the  evidence 
convinces  the  Jury  that  the  witness  [naming 
him]  is  a  man  of  bad  character  and  nnwortliy 
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of  bdief,  they  ar«  authorised  to  dl«r«(ard  Vm 
eTidence  altoKetber.  The  iarj  certainly  had 
this  right  on  the  hypothesia  of  this  eharga,  and 
they  Bhoold  have  been  so  instructed." 

For  baTlng  refusM  the  above  charge,  the 
Judgment  most  be  reversed  and  the  cause  re- 
manded. 

Other  questions  presented  need  not  be  con- 
sidered, as  In  all  probability  they  will  not 
again  occur  upon  another  trial  of  this  case. 
The  rulings  of  the  court  upon  the  e\'idence 
appear  to  be  free  from  prejudicial  error. 

Reversed  and  remanded. 


(17  Ala.  App.  MO) 
ALLEN  V.  8TRADF0RD. 


(6  DIv.  «59.) 


(Court  of  Appeals  of  Alabama.     Jnne  15, 
1920.) 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty; H.  A.  Sharpe,  Jndge. 

Aswimpsit  by  V.  F.  Allen  against  Mrs.  George 
EUa  Stradford,  as  administratrix  of  the  es- 
tate of  M.  T.  Stradford.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

The  facts  sufficiently  appear  from  the  opin- 
ion of  the  court  and  from  the  former  report 
of  this  case  in  201  Ala.  559,  78  South.  955. 

James  A.  Mitchell,  of  Birmingham,  for  ap- 
pellant. 

Erie  Pettus,  of  Birmingham,  for  appellee. 

MBjRRITT,  J.  This  case  was  before  the 
Supreme  Conrt  in  the  case  of  AHen  v.  Strad- 
ford, 201  Ala.  659,  78  South.  965,  and  the 
opinion  of  Mr.  Justice  Somerville  was  that  the 
plaintiff  was  entitled  to  the  affirmative  charge. 
We  have  compared  the  appeal  before  oa  with 
that  before  the  Supreme  Court,  the  evidence 
being  practically  the  same,  the  only  difference 
being  that  the  case  made  by  the  appellant  is 
stronger  here  than  in  the  case  before  the  Su- 
preme Court,  and  the  opinion  of  Mr.  Justice 
Somerville  so  ably  states  the  law  governing 
the  case  that  we  deem  it  unnecessary  to  write 
further;  but  suffice  it  to  say  that  the  affirma- 
tive charge  as  requested  by  the  plaintiff  in  writ- 
ing ahoold  have  been  given,  and  for  this  er- 
ror the  cause  must  be  reversed. 

Reversed  and  remanded. 


(17  Ala.  App.  ttt) 

KING  V.  STATE.    (8  DIv.  701.) 

(Court  of  Appeals  of  Alabama.    April  6, 
1920.) 

I.  Heniolde  «5>33»-fiefusal  to  parnit  defend- 
ant te  testify  to  threats  hy  decedent  held 
harmless. 

In  a  prosecution  for  homicide,  defendant 
having  killed  his  brother,  where  defendant  was 
permitted  to  testify  on  cross-examination  that 


his  brother  told  him  that  morning  that  he  was 
going  to  kill  him,  defendant  cannot  complain 
he  was  not  permitted  to  show  on  direct  exami- 
nation that  ilia  brother  threatened  Iiis  life. 

2.  Homloida  «=>  1 88(5)— Character  of  deceased, 
nneeapied  with  character  as  violent  sian, 
properly  excluded. 

In  a  prosecution  for  murder,  testimony  as 
to  the  character  of  deceased  for  peace  and  quiet 
in  the  community,  not  being  coupled  with  bis 
character  as  a  violent,  dangerous,  turbulent, 
and  bloodthirsty  man,  was  properly  exdnded  on 
defendant's  plea  of  self-defense. 

3.  Criminal  law  <8=3B29( I)— Refusal  to  cive 
charge  covered  not  erroneous. 

Refusal  of  defendant'a  request  for  written 
charge  was  not  error,  where  it  was  covered 
by  the  court's  oral  charge  and  other  written 
charges  given  at  defendant's  request. 

Appeal  from  Circuit  C!onrt,  Umestone 
County;  Robert  G.  Brickell,  Judge. 

Heck  King  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.    Affirmed. 

Fred  Wall,  of  Atiiens,  for  aivdlant. 
J.  Q.  Smith,  Atty.  Q&i.,  for  the  SUte. 

MERBITT,  J.  The  defendant  was  convict- 
ed of  murder  In  the  second  degree  and  een- 
tenced  to  the  penitentiary  for  20  years.  The 
questions  raised  by  the  appeal  refer  to  the 
refusal  of  the  trial  court  to  permit  the  in- 
trodnctlom  of  certain  evidence  offered  by  Uie 
defendant  and  the  refusal  of  the  trial  conrt 
to  give  a  certain  written  charge  requested  by 
the  defendant 

The  killing  was  shown  to  have  taken  place 
at  the  home  of  the  defendant  between  sun- 
down and  dark,  that  the  deceased  and  ac- 
cused were  brothers,  and  that  bad  feeling  ex- 
isted between  them.  The  defendant  was 
shown  to  be  a  cripple  suffering  from  a  bro- 
ken leg,  and  the  tendency  of  his  testimony, 
if  believed,  showed  an  unprovoked  attempt 
on  the  part  of  his  brother  to  take  his  life, 
and  that  the  killing  was  justifiable.  On  the 
other  hand,  the  testimony  on  the  part  of  the 
state  tended  to  show  that  the  homicide  was 
not  Justifiable. 

[1]  The  first  insistence  of  the  defendant  is 
that  he  was  not  permitted  to  show  that  his 
brother,  the  deceased,  had  threatmed  his 
life  on  the  morning  of  the  day  of  the  Icllling. 
A  reading  of  the  evidence  discloses  that  on 
the  direct  examination  of  the  defendant  the 
conrt  refused  to  permit  tlie  defendant  to 
make  proof  of  this  fact,  one  or  two  times; 
but  it  also  appears  on  cross-examination  that 
the  defendant  stated:  "He  told  me  that 
morning,  at  that  time,  he  told  me  he  was 
going  to  kill  me."  So  It  appears  that  the  de- 
fendant's contention  In  this  req>ect  is  not 
well  founded. 

[2]  After  the  defendant  had  testified,  the 
tendency  of  his  evidence  being  to  establish 
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bis  plea  of  self-defense,  the  aef endant  offered 
to  prove  the  character  of  the  deceased  for 
peace  and  quiet  In  the  community  in  which 
he  lived.  This  the  court  refused  to  allow. 
This  testimony  of  the  character  of  the  de- 
ceased, not  being  coupled  with  his  character 
«s  a  violent,  dangerous,  turbulent,  and  blood- 
thirsty man,  was  properly  excluded.  Steven 
Trlbble  v.  State,  145  Ala.  23,  40  South.  938i 
-Cleveland  v.  State,  86  Ala.  1,  5  South.  420; 
Smith  V.  State,  88  Ala.  73,  7  South.  52;  Rhea 
T.  State,  100  Ala.  119,  14  South.  863. 

[3]  The  written  refused  charge  was  argu- 
mentative and  misleading,  and,  if  otherwise 
•good,  was  covered  by  the  court's  oral  charge, 
and  written  charges  given  at  the  request  of 
the  defendant. 

There  being  no  error  in  the  trial  of  this 
-case,  the  same  must  be  affirmed. 

Affirmed. 


<17  Ala.  App.  G08) 
.      TAYLOR  ».  STATE.    (8  Div.  688.) 

<Coart  of  Appeals  of  Alabama.    Jtme  16, 1820.) 

4.  Assault    and    battery    «=>67— Self-defense 
shown  by  fact  accused  did  net  provoke  dlfll- 
«olty,  and  did  not  light  willingly. 
In  cases  of  assault,   assault  and  battery, 
and  assault  witli  a  weapon,  the  plea  of'  self- 
defense  is  complete  if  accused  did  not  provolce 
the  difficulty  and  did  not  fight  willingly,  and  the 
•question  of  retreat  and  the  necessity  of  ac- 
cused's being  in  danger  of  losing  his  life  or  suf- 
fering grievous  bodily  harm  is  inapplicable. 

2.  Assault  and  battery  «=>96 (3)— Charge  on 
self-defense  held  error. 
Where  accused  was  indicted  for  assault 
with  intent  to  murder,  and  also  assault  with  a 
weapon,  a  charge  that  "if  he  was  not  in  dan- 
ger of  losing  life  or  of  suffering  grievous  bodily 
harm,"  or  "if  be  bad  a  reasonable  mode  of  es- 
cape open  to  him,"  he  could  not  set  np  self- 
defense,  was  prejudicial  error,  accused  being 
convicted  of  assault  with  a  weapon  f  for  the 
character  of  self-defense  defined  in  the  charge 
was  not  applicable  to  the  offense  of  which  ac- 
cused was  convicted. 

Appeal  from  Circuit  Court,  Lawrence 
County ;  Eobt.  C.  Brickell,  Judge. 

Spencer  Taylor  was  convicted  of  assault 
with  a  weapon,  and  he  appeals.  Reversed 
And  remanded. 

W.  T.  Lowe  and  Callahan  &  Harris,  all  of 
Decatur,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

MERRITT,  J.  [1,2]  Olte  oral  charge  of 
the  court  begins  with  the  following  "This 
defendant  is  indicted  for  assault  with  intent 
to  murder.  The  indictment  also  charges  as- 
saolt  with  a  weapon."  The  court  then  charg- 
ed the  jury  what  was  necessary  to  constitute 
assault  with  Intent  to  murder,  and  that  the 


v.  STATE  877 

So.) 

defendant  says  he  acted  in  self-defense,  and 
then  enumerated  the  elements  necessary  to 
constitute  self-defense.  Among  other  portions 
of  the  court's  oral  charge,  the  defendant  ex- 
cepted to  the  following: 

"If  he  was  not  in  danger  of  losing  life  or  of 
Buffering  grievous  bodily  harm,  he  cannot  set 
up  self-defense.  If  he  had  a  reasonable  mod* 
of  escape  open  to  him,  he  cannot  set  up  self- 
defense." 

Our  courts,  both  appellate  and  Supreme, 
are  committed  to  the  proposition  that  in  as- 
sault and  battery,  and  assault  with  a  weap- 
on, the  plea  of  self-defense  is  complete  if  the 
defendant  did  not  provoke  the  difficulty  and 
did  not  fight  willingly,  making  the  question 
of  retreat  and  the  necessity  of  the  defendant 
being  in  danger  of  losing  his  life  or  suffer- 
ing grievous  bodily  harm  inapplicable  in 
such  cases.  Blankenship  v.  State,  11  Ala. 
App.  125,  65  South.  860;  Beyer  v.  B.  R.,  L. 
ft  P.  Co.,  186  Ala.  56,  64  South.  600.  This 
being  true,  the  exception  to  those  portions  of 
the  charge  were  well  taken,  for  the  charac- 
ter of  self-defense  as  defined  therein  was  not 
applicable  to  all  the  offenses  embraced  in  the 
Indictment.  It  cannot  be  contended  that  the 
court  in  its  charge  was  making  the  charac- 
ter of  self-defense  as  described  therein  solely 
applicable  to  assault  with  intent  to  murder, 
for  in  the  very  beginning  the  court  charged 
that  the  indictment  embraced  assault  with 
intent  to  murder  and  assault  with  a  weapon, 
and  even  tf  it  had  not  been  charged,  this  was 
a  fact,  and,  the  indictment  embracing  both 
felonious  and  nonfelonlous  assaults,  and  the 
character  of  self-defense  as  to  each  being 
different,  and  only  the  characteristics  of  the 
defense  applicable  to  the  major  offense  under 
the  indictment  being  enumerated  in  the 
charge,  there  was  evident  error  in  this  par- 
ticular, and  we  are  fnrtfaer  forced  to  this 
conclusion  for  that,  immediately  after  the 
following: 

"An  assanlt,  gentlemen,  with  a  weapon,  is  the 
shooting  and  attempt  to  shoot  one  with  a  weap- 
on witliin  shooting  distance" 

— the  court  made  use  of  this  statement: 

"The  defendant  /says  he  acted  in  self-defense; 
if  he  did,  as  I  have  defined  it  to  you  here,  «t 
course  he  would  not  be  guilty  of  anything." 

There  is  nothing  in  the  whole  charge  but 
what  Indicates  that  the  same  character  of 
self-defense  was  necessary  to  a  Justification 
of  the  nonfelonlous  as  to  the  felonious  of- 
fenses embraced  In  the  indictment. 

The  jury  found  the  defendant  guilty  of  am 
assault  with  a  weapon.  The  effect  of  the 
court's  oral  charge  under  consideration  was 
to  say  to  the  jury  that  he  could  not  be  heard 
to  set  up  self-defense  to  an  assault  with  a 
weapon  unless  he  was  at  the  time  in  danger 
of  losing  his  life  or  of  suffering  grievous  bod- 
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lly  harm.  Thla  ia  not  tbe  law,  and  may  bare 
been  Injnrlons  to  tbe  defendant 

For  tbe  error  potaited  out,  tbe  Jndgment  of 
conviction  must  be  reverbed,  and  tbe  cause 
remanded. 

Beveraed  and  renumded. 


(17  Ala.  Apik  ttS) 

Ex   parte    FRENKEL.    (I    Div.   599.) 

(Conrt  of  Appeals  of  Alabama.    Jane  80, 
1920.) 

1.  Witnesses  «=»297  —  Interrogatories  as  to 
drinks  ohauffenr  had  held  to  be  tnorlmlna- 
tory. 

In  action  (or  personal  injuries  from  negli- 
gent operation  of  automobile,  interrogatories 
propounded  to  defendant  under  Code  1907,  { 
4049,  as  to  how  many  drinks  he  had,  what  he 
had  been  drinking,  and  what  quantity  he  con- 
sumed, might  tend  to  incriminate  defendant, 
and  he  could'  refuse  to  answer  them,  since  the 
mere  possession  of  even  a  small  quantity  of 
liquor  was  an  offense. 

2.  Witnesses  «=330S(I)  —  Privlloge  ef  refas. 
lag  to  answer  Interrogatories  baeause  In- 
erimlnatory  Is  personal. 

The  privilege  of  refusing  to  answer  inter- 
rogatories to  defendant  in  personal  injury  case 
because  answer  would  tend  to  incriminate  him 
is  personal,  and  may  be  waived. 

3.  Mandamus  $=32&— Does  not  He  to  oontrol 
Judicial  aotlon. 

Mandamus  does  not  lie  to  control  juffidal 
action;  it  never  issues  to  direct  a  judicial  of- 
ficer how  to  act  or  what  conclusion  to  reach 
on  a  judicial  question,  but  only  to  compel  some 
action  when  a  matter  is  presented  for  deci- 
sion before  an  officer  charged  in  that  regard 
and  he  refuses  to  hear  and  determine  it. 

4.  Mandamnt  «=>4l>— Does  not  He  to  rasolnd 
aa  order  to  oompal  answer  to  Interrogatories, 
though  answer  night  Inorimlnate. 

Where  interrogatories  to  defendant  in  per- 
sonal injury  were  not  answered  fnlly,  and  plain- 
tiff moved,  for  attachment  to  compel  answer, 
which  motion  was  refused  conditionally  on 
full  answer  being  made,  mandamus  does  not 
lie  to  compel  judge  to  rescind  the  order,  though 
full  answers  might  incriminate  defendant,  as 
court  cannot  presume  that  trial  judge  will  ren- 
der a  decision  in  conflict  with  the  law. 

J.  H.  Nelson  sued  Sidney  Frenkel  for  dam- 
ages for  Injuries  arising  out  of  the  negli- 
gent operation  of  an  automobile,  and  pro- 
pounded certain  interrogatories,  as  appears 
from  tbe  opinion  of  tbe  court,  and  being  dis- 
satisfied with  tbe  answers  thereto,  or  tbe 
failure  of  Frenkel  to  answer  some  of  tbem, 
asked  for  an  attachment  to  compel  Frenkel 
to  fully  answer.  In  response  to  tbe  motion 
Judge  Saffold  Berney,  tbe  judge  who  pre- 
sided at  the  trial,  entered  tbe  order  which 
appears  in  the  opinion.  Frenkel  now  seeks 
mandamus  to  compel  tbe  judge  to  rescind 
or  modify  said  order.    Writ  denied. 


Clarke,  Brown  A  Kabn,  at  Mobile,  for  ap- 
pellant 
Inge  A  Kllboin,  oit  Mobile,  tor  appellee. 

SAMFOBD,  J.  Fetttloner  Is  tbe  defendant 
In  a  salt  In  the  circuit  court  of  Mobile  ooiin- 
ty,  claiming  damages  for  tbe  negligent  oper- 
ation of  an  automobile.  Plaintiff  in  that  suit 
propounded  Interrogatoriea  to  defendant  un- 
der Code  1907,  i  4049.  Among  tbe  Interrog- 
atories i>ropounded  were  tbe  following: 

"(4)  Is  It  not  a  fact  that  yon  were  Intoxicat- 
ed at  the  time?  Is  It  not  a  fact  that  yon  were 
under  the  influence  of  Uqnor  at  the  time? 
How  many,  drinks  had  you  had  that  night,  and 
to  what  extent  were  yon  intoxicated?  Whom 
had  you  been  drinking  with,  and  what  had  yon 
been  drinking?  What  kind  of  intoxicating  liq- 
uors or  beverages  had  you  been  drinking,  and 
what  quantity  had  yon  consumed?" 

To  wblcb  be  answered: 

"(4)  I  was  not  Intoxicated  at  the  time.  I 
was  not  under  the  influence  of  liquor  at  the 
tbne." 

The  plaintiff,  not  being  satlafled  wltb  tbe 
answer,  moved  for  an  attachment,  that  tbe 
defendant  mlgbt  be  compelled  to  answer  fnl- 
ly In  open  court  the  following  questions: 

"How  many  drinks  had  yon  bad  that  night, 
and  to  what  extent  were  yon  intoxicated? 
Whom  had  you  been  drinking  with,  and  what 
had  you  been  drinking?  What  kind  of  intox- 
icating beverages  had  you  been  drinking  and 
what  qoantity  had  you  consumed?" 

Upon  tbe  bearing  of  the  motion,  the  trial 
Judge  entered  the  following  order: 

'^t  is  ordered  and  adjudged  by  the  court  that 
the  plalntllTs  said  motion,  filed  May  31,  1920, 
be  and  tbe  same  is  hereby  refused,  on  condition 
that  the  defendant  answer  folly  within  ten  days 
the  said  interrogatories,  and  on  failure  of  de- 
fendant to  answer  fully  plaintiff  Is  allowed  to 
renew  said  motion." 

[1,2]  The  defendant's  objections  to  an- 
swering tbe  Interrogatories,  as  stated  to  tbe 
court  by  his  counsel,  were  tbat  the  answers 
might  tend  to  Incriminate  him.  As  to  what 
extent  defendant  was  Intoxicated  bad  al- 
ready been  fully  answered  by  hUn.  As  to 
whom  he  was  drinking  with  was  entirely 
Immaterial.  Tbe  remaining  questions  called 
for  answers  tbat  might  b&Te  tended  to  sub- 
ject defendant  to  criminal  prosecution,  and 
therefore 'It  was  tbe  right  of  tbe  defendant 
to  refuse  to  answer  tbem.  Bz  parte  Bosco- 
witz,  84  Ala.  468,  4  South.  21%  6  Am.  St 
Rep.  384.  Under  our  laws  tbe  mere  posses- 
sion of  splrltoous  liquors.  It  matters  not  bow 
small  tbe  quantity,  subjects  tbe  possessor 
to  a  criminal  prosecution,  and  upon  tlm^ 
objection  tbe  court  wUl  not  require  an  an- 
swer. But  the  privilege  Is  personal,  and 
may  be  waived  and  Is  waived  unless  present- 
ed by  the  party  or  his  duly  constituted  au- 
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thorlty.  But  we  do  nofe  understaad  that  the 
suggested  procedure  In  Sparks  t.  J.  S. 
Reeves  &  Ca,  165  Ala.  852,  51  South.  574, 
lays  down  an  inflexible  rule  to  be  followed 
In  all  cases.  In  that  case  there  was  no  an- 
swer at  all,  while  In  this  case  th6  defendant 
answered  all  of  the  questions  pertinent  to 
-the  issues  involved  and-  that  did  not  subject 
lilni  to  a  criminal  prosecution.  We  candot 
think  that  the  Supreme  Court,  In  the  Sparks 
-Case,  enpra,  Intended  to  limit  or  drcimi- 
scribe  the  defendant's  rights  tmder  the  Coif- 
«tltutlon  and  under  Code  1907,  (  4057,  so  as 
to  preclude  him  from  claiming  these  rights 
when  being  proceeded  against  by  attachment 
■or  otherwise.  Perhaps,  as  there  stated,  "it 
would  be  the  better  practice ;"  but  the  defend- 
ant might  -think  that  his  interest  required 
lilm  to  answer  the  pertinent  questions  and 
omit  the  others,  which  the  statute  did  not  re- 
•qulre  htm  to  answer,  assuming  the  burden 
-of  the  decision. 

The  next  question  Is:  Will  the  petition 
for  mandamus  lie  In  this  case?  It  is  urged 
lay  respondent  that  the  order  of  the  trial 
court  was  a  denial  of  the  motion  of  plaintiff, 
And  therefore  he  had  nothing  of  which  to 
complain.  On  the  other  band,  petitioner 
-claims  that  the  conditions  attached  and  the 
(termlsslon  to  revive  the  motion.  If  those  con- 
•dltlonB  are  not  complied  with,  amount  to 
an  adjudication  against  him,  for  which  he 
iiaa  no  adequate  remedy  by  appeal  or  other- 
wise than  by  this  writ 

[S,  4]  It  is  .elementary  law  that — 

'Mandamns  "does  not  lie  to  control  jadldal 
-action;  it  never  issues  to  direct  a  Judicial  of- 
-ficer  how  to  act,  or  what  conclusion  to  reach 
■apon  a  judicial  qaeatioD,  but  only  to  compel 
-some  action  when  a  matter  la  presented  for 
decision  before  an  o£Scer  charged  in  that  re- 
gard and  be  refuses  to  hear  and  determine  it." 
TTjX  parte  Watters  et  al.,  180  Ala.  523,  61  South. 
{)04. 


Before  the  defendant  can  be  required  to 
answer  further  other  proceedings  must  be 
instituted,  at  which  time  he  will  have  op- 
.portunity  to  be  heard,  and  a  Judicial  deci- 
sion rendered,  based  upon  the  law  and  facts 
as  then  adduced. 

The  exemption  from  being  required  to  an- 
-jgwer,  as  we  have  seen,  is  personal;  If  prop- 
'«rly  presented,  this  court  cannot  presume 
that  tlte  trial  conrt  will  render  a  decision  In 
conflict  with  the  law. 

The  petlti<ni  for  mandamus  is  denied. 

Writ  denied. 


STATE 


WILLIAMS  V.  STATE. 
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(IT  AlB.  App.  442) 
(8  DIv.  688.) 


(Conrt  of  Appeals  of  Alabama.    May  18, 
1920.) 

Criminal  law  «=9260(l  I)— Conviction  not  dis- 
turbed unless  pai-pably  eontrary  to  weight  of 
evidence. 
Where  defendant  accused  of  violating  the 
prohibition  law,  was  tried  by  a  court  without  a 
jnty,  the  conviction  will  not  be  disturbed  on 
the  ground  of  insufficiency  of  the  evidence,  the 
trial  court  having  had  the  opportunity  of  ob- 
serving the  testimony  and  demeanor  of  the  wit- 
nesses, nnlesB  its  conclusion  was  palpably  con- 
trary to  the  great  weight  of  the  evidence. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Robt  0.  Brickell,  Judge. 

Charlie  Williams  was  convicted  of  violat- 
ing the  prohibition  law,  and  he  appeals.  Af- 
firmed; 

B.  B.  Smith,  of  HuntsvUle,  for  appellant 
3.  Q.  Smith,  Atty.  Gen.,  and  Lamar  Field, 
Aast  Atty.  Gen.,  for  the  State. 


BRICKEN,  P.  J.  The  defendant  was  con- 
victed of  the  offense  of  violating  the  prohibi- 
tion law.  He  was  tried  upon  an  original  affi- 
davit and  before  the  court  sitting  without  a 
Jury.  There  were  no  exceptions  reserved  to 
any  rulings  of  the  court  pending  the  entire 
trial,  and  the  only  question  presented  is 
whether  or  not  the  evidence  Is  sufficient  to 
authorize  the  Judgment  of  conviction. 

Upon  an  examination  of  the  record  we  find 
that  there  was  ample  evidence  which,  if  be- 
lieved by  the  court,  was  sufficient  upon  which 
to  predicate  the  Judgment  rendered. 

The  testimony  was  given  ore  tenus,  the 
court  below  having  the  opportunity  ot  hear- 
ing the  testimony  and  observing  the  demean- 
or of  the  witnesses  testifying.  We  are  un- 
able to  say  from  the  evidence  In  the  record 
that  the  conclusion  reached  by  the  trial 
court  is  plainly  and  palpably  contrary  to  the 
great  weight  of  the  evidence.  In  fact  the 
contrary  appears  to  be  true.  It  follows  that 
the  judgment  of  conviction  rendered  must  be 
affirmed. 

Affirmed. 


«s»FOr  otliar  cams  ■••  um«  topic  knd  KET-NUHBBR  In  all  Kaj-Numbared  Digests  and  Ind«z«s 


Digitized  by 


Google 


880 


8S  80UTHBBN  BEPORTEB 


(AUu 


aT  Ala.  App.  444) 
TOWNLEY  v. 


STATE.    (8  DIv.  704.) 


(Ooort  o{  Appeals  of  Alabama.    Uay  18, 
1920.) 

Criminal  law  «=>  1 094— Conviction  affirmed,  if 
time  for  exceptions  expired  and  no  error  ap. 
parent. 

A  judgment  of  conviction  will  be  affirmed, 
wbere  an  appeal  is  on  the  record  without  a 
bill  of  exceptions,  and  the  time  for  filing  the 
bill  of  exceptions  has  expired,  and  there  ia  no 
error  apparent  on  the  record. 

Appeal  from  Clrcnit  Court,  limestone 
Cktmitf;   Bobt.  O.  Brickell,  Judge. 

John  WllUam  Townley  was  conylcted  of  a 
violation  of  the  prohibition  law,  and  be  ap- 
peals.   Affirmed. 

J.  Q.  Smith,  Atty.  Gen.,  tor  the  State. 

BRICKBN,  P.  J.  This  defendant  was  in- 
dicted, tried,  and  convicted  of  the  offense  of 
violating  the  prohibition  law;  the  'specific 
charge  being  that  since  the  25th  day  of  Janu- 
ary, 1919,  he  did  distill,  make,  or  manufac- 
ture alcoholic,  spirituous,  malted,  or  mixed 
liquors  or  beverages,  part  of  which  was  alco- 
hol, etc.  He  was  given  an  indeterminate  sen- 
tence of  not  less  than  16  months'  nor  more 
than  2  years'  imprisonment  in  the  penitenti- 
ary. This  appeal  is  upon  the  record,  without 
a  bill  of  exertions,  and  the  time  for  filing  a 
but  of  exceptions  has  expired.  There  is  no 
error  apparent  on  the  record;  therefore  the 
Judgment  of  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 


03  Ala.  App.  468) 
MeOOUQAL  V.  LOUISVILLE  4  N.  R.  CO. 
(6  Div.  699.) 

(Court  of  Appeals  of  Alabama.    June  8,  1920.) 

1.  Evidenoe  «c920(2)— JndleiaJ  notloo  taken  «f 
federal  operation  of  railroads. 

The  court  judicially  knows  that  on  June 
8,  1919,  the  LouisTille  &  Nashville  Railroad 
was  being  operated  exclusively  by  the  United 
States  government. 

2.  Appeal   and  error  «=9i040(l)— Rnlino*  on 
moot  qnestlons  harmless  error. 

In  action  against  a  -  railroad  company  for 
Ullisg  of  a  cow  at  a  time  when  the  railroad  was 
operated  exclusively  by  the  government,  rulings 
on  demurrer  to  the  complaint  were  moot  ques- 
tions, without  injury  to  plaintifT. 


3.  Railroads  «=95'/2,  New,  vol.  «A  Key-No.  Se- 
ries—Substitution of  parties  not  allowable 
In  suit  for  damages  arising  during  fodoral 
oontrol. 

In  action  against  a  railroad  company  for 
killing  of  an  animal  at  a  time  when  the  rail- 
road was  operated  by  the  government,  sub- 
stitution of  the  Director  General  of  Railroads 
as  defendant  was  properly  disallowed,  as  being 
an  entire  change  of  parties  defendant,  for  Gen- 
eral Order  No.  50-A  gave  authority  to  make 
such  substitution  only  in  pending  suits,  and 
not  in^  suits  brought  on  claims  arising  after 
the  railroads  had  been  taken  over  l>y  the  gov- 
ernment. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  J.  C.  B.  Gwln.  Judge. 

Action  by  Walter  McDougal  against  the 
Louisville  &  Nashville  Railroad  Company  for 
the  negligent  killing  of  an  ox.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Pinkney  Scott,  of  Besaoner,  for  appelant. 
Hneiy  ft  Wddi,  of  Bessemer,  tor  appellee. 

SAKTORD,  J.  [1, 1]  The  complaint  in 
this  case  claims  damages,  alluring  the  negli- 
gent operation  of  defendant's  engine  and 
cars  over  Its  line  of  track  between  Bessemer 
and  Johns,  AUl,  on  June  3,  1919,  at  a  time 
when  this  court  judicially  knows  that  de- 
fendant's railroad  was  being  operated  ex- 
duslvely  by  the  United  States  government 
Vaughn  T.  State,  81  South.  417.  And  all 
agencies  being  used  In  the  operation  of  loco- 
motives and  cars  on  said  railroad  were  un- 
der the  control  of  the  federal  government 
The  facts  alleged  In  the  complaint  taken  in 
connection  with  facts  judicially  kno%vn  to  this 
court,  would  preclude  a  recovery  by  the 
plaintiff  against  this  defendant  It  follows 
that  the  rulings  of  the  court  on  demurrer  are 
moot  questions,  without  Injury  to  plaintiff. 
Bx  parte  McMillan,  15  Ala.  App.  STl.  74 
South.  396. 

[t]  General  Order  No.  60-A  gave  authority 
to  substitute  the  Director  General  of  Rail- 
roads In  pending  suits,  and  does  not  apply 
to  suits  brought  on  claims  arising  after  the 
railroads  had  been  taken  over  by  the  gov- 
ernment and  were  being  exduslvely  <H>erated 
by  It  Such  a  substitution  In  this  case  would 
be  an  entire  change  of  parties  defendant  and 
was  properly  disallowed. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  is  affirmed. 

Affirmed. 
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MASTIN  V.  MoANNELLY  HARDWARE  CO. 
(8  Div.  760.) 

(Ooort  «f  AvpeWb  of  Alabuna.    May  18, 
1920.) 

Appear  and  error  «=9627(3)— Afflrmanee  for 
failure  to  file  -transcript. 
AVhcrp  an  appeal  was  taken  June  23,  1919, 
b7  the  filing  of  •  anpersedeas  bond,  motion  to 
affirm  aubmitted  April  22,  1920,  will  be  grant- 
ed;   no  transcript  having  yet  been  filed. 

Appeal  from  Clrcait  Court,  Uadlson  Coun- 
ty ;  Kobert  C.  Brlckell,  Judge. 

Action  by  tbe  McAnnelly  Hardware  Com- 
pany against  T.  L.  Maatin.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Lanier  A  Prlde^  of  Huntsrllle,  for  appellee. 

BRICKEN,  P.  J.  AppeUee  bronght  suit 
against  appellant  in  tbe  circuit  court  of  Mad- 
ison county,  and  on  the  20th  day  of  May, 
1919,  the  cause  was  tried  and  determined, 
resulting  In  a  Judgment  In  favor  of  appellee 
and  against  appellant  for  the  sum  of  |S43.- 
77.  On  June  23,  1919,  an  appeal  was  taken 
from  this  Judgment  by  the  making  and  filing 
In  the  circuit  court  of  a  supersedeas  bond. 

The  cause  was  submitted  In  thla  court  on 
April  22,  1920,  on  motion  to  affirm.  No  tran- 
script has  been  filed  in  this  cause,  and  the 
motion  appears  to  be  well  taken,  and  la 
therefore  granted. 

The  Judgment  of  the  lower  court  la  af- 
firmed. 

Alflrmed. 


(17  Ala.  App.  413) 

STATE  V.  KIMBRELL.    (8  DIv.  749.) 

(Court  of  Appeals  of  Alabama.    April  6,  1920.) 

Criminal   law  «=»ll44(*/2)— PrMHmed   In   ab- 
aenee  of  bill  of  exeeptlona  that  there  waa  no 
error  In  graBtlB0  ball. 
In  the  absence  of  a  bill  of  exceptions,  or 

other  statement  of  facta  aet  oat  in  the  record, 

it  muHt  be  presnmed  that  the  trial  Judge  acted 

without  error  in  granting  baiL 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; O.  Kyle,  Judge. 

Petition  by  Love  Klmbr^  for  habeas  cor- 
pus. Vrom  an  order  granting  ball  to  peti- 
tioner, the  State  appeals.    Affirmed. 

J.  Q.  Smitb,  Atty.  Oen.,  D.  C.  Almon,  Sol., 
of  Albany,  and  S.  A.  Lynne  and  Callahan  ft 
Harris,  all  of  Decatur,  for  the  State. 

W.  H.  Long,  at  Decatur,  for  appellee. 

SAMFORD,  J.  This  cause  was  submitted 
on  March  23,  1920,  after  notice,  under  Code 
1907.  I  6960. 


▼.  BROCK  881 

The  original  proceeding  waa  a  petition  for 
habeas  corpus  before  Hon.  Oceola  Kyle, 
Judge  of  the  Eighth  Judicial  circuit.  The 
hearing  was  had  before  the  Judge  on  Janu- 
ary 10,  1920,  at  which  time  a  Judgmmt  was 
entered,  admitting  the  petitioner  to  bail  in 
the  sum  of  $500,  from  which  Judgment  an 
appeal  was  taken  to  this  court  on  the  same 
day.  On  February  19,  1920,  W.  R.  Jackson, 
clerk  of  the  circuit  court  of  Lawrence  coun- 
ty, transmitted  to  this  court  a  transcript  of 
tbe  record  and  certificate  of  appeal,  together 
with  his  certificate  that  the  transcript  con- 
tained a  fuU,  true,  and  correct  transcript  of 
the  record  of  the  proceedings  in  the  cause. 
The  transcript  was  filed  In  this  court  on  Feb- 
ruary 21,  1920,  and  submitted  on  brirfg  on 
March  23,  1920. 

There  la  no  bill  of  exceptions,  or  other 
statement  of  facts  set  out  in  the  record.  In 
the  absence  of  which  we  must  presume  tliat 
the  trial  Judge  acted  without  error  in  grant- 
ing bail. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

The  record  in  this  case  having  been  filed 
and  tbe  cause  submitted,  the  motion  of  i>eti- 
tioner  praying  that  the  case  be  considered 
immediately  becomes  a  moot  question,  and  is 
therefore  dismissed. 

Judgment  on  habeas  corpus  afitened;  mo- 
tion dismissed. 


03  Ala.  App.  MS) 

MeCURDY  et  al.  v.  BROCK.    <•  DIv.  7S5.) 

(Court  of  Appeals  of  Alabama.    Jime  1,  1920.) 

Appeal  and  error  «=>t  126 — Delay  of  mora  than 
year  to  perfeot  appeal  avthorizad  motion  to 
affirm  en  certHleata. 

Where  appeal  was  taken  on  April  17,  1919, 
and  filed  in  Court  of  Appeals  on  May  13,  1919, 
and  nothing  further  was  done  to  perfect  ap- 
peal, motion  made  in  June,  1920,  to  affirm  on 
certificate  will  be  granted;  full  compliance  with 
Supreme  Court  role  32  (Code  19(yr,  p.  1614) 
being  shown. 

Appeal  from.  Circuit  CViurt,  Jefferson  Coun- 
ty;  H.  A.  Sharpe,  Judge. 

Action  by  OUvla  Brock  by  next  friend 
against  Mark  T.  McCurdy  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed  on  motion  for  affirmance  on  certlfl- 
cate. 

H.  L.  Martin,  of  Birmingham,  for  appel- 
lants. 

James  Barton,  of  Birmingham,  for  appel- 
lee. 

BRICKEN,  P.  J.  Appellee,  by  her  next 
friend,  recovered  Judgment  against  appellant 
for  $300  on  February  27, 1919.  On  April  17, 
1919,  tbe  appellant  (defendant  in  the  court 
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below)  took  an  appeal  from  this  Judgment 
to  tbis  court,  tbe  caujse  being  ffied  bare  on 
May  13,  1919.  Tbe  case  is  still  here  upon 
certificate,  and  nothing  farther  has  beoi  done 
to  perfect  the  appeal. 

Appellee  now  makes  motion  for  an  afflrm- 
ance  on  certificate,  and  tbe  cause  Is  submit- 
ted on  that  motion. 

A  full  compliance  with  Supreme  Court  rule 
3i  (Code  1907,  p.  1614)  is  shown;  therefore, 
the  motion  is  well  taken,  and  the  Judgment 
of  the  lower  court  is  affirmed. 

Affirmed. 


(17  AU.  App.  MS) 

DAVIS  V.  HINE8,  Director  General  of 
Railroads.    (6  Dlv.  653.) 

(CSourt  of  Appeals   of  Alabama.    May  18, 
1920.) 

1.  Carriers  «=s>86— Bill  of  lading  dooa  not  pasa 
by  doilvery. 

A  bill  of  lading  doea  not  pass  by  delirery, 
and  tbe  possession  of  it  by  one  other  than  the 
consignee,  without  indorsement,  will  not  justify 
rarrier  in  delivery  of  consignment  to  such  per- 
son. 

2.  Carrier*  «s>86— Onty  to  deliver  ta  riflit 
person  absolute. 

Tbe  obligation  to  deliyer  only  to  tbe  party 
having  title  to  the  bill  of  lading  is  imposed  by 
law  on  the  carrier,  and  is  absolute. 

3.  Evidence  $=>370(2)— Receipt  for  consign, 
ment  Improperly  admitted,  where  slgnatnra 
denied. 

In  action  against  carrier  for  delivery  of  con- 
signment to  wrong  person,  a  receipt  taken  on 
delivery  of  consignment,  purported  to  be  signed 
by  plaintiff,  was  improperly  admitted  in  evi- 
dence, where  defendants*  witness  testified  that 
signatures  to  receipt  and  original  bill  of  lading 
were  unlike,  and  plaintiff  denied  signatnre  to 
receipt. 

4.  Carriers  «s>82— Custom  te  show  oarrisr  de- 
livered to  one  in  posseasion  of  Mil  af  lading 
cannot  bo  shown. 

Any  custom  of  a  .particular  carrier  or  of 
carriers  generally  at  a  part'cnlar  place  to  make 
deliveries  to  persons  in  possession  of  a  bin  of 
lading  is  a  bad  castoin,  and  cannot  be  addnoed 
m  evidence  to  exempt  carrier  from  liability  for 
deliveries  to  wrong  persons. 

9>  Carriers  «=>94(3)— Evidenoe  held  to  ahaw 
that  delivery  of  consignment  was  not  made  ta 
plaintiff. 

In  action  against  carrier  for  failure  to  de- 
liver consignnient  to  title  holder  of  bill  of 
lading,  evidence  held  to  authorize  affirmative 
charge  for  plaintiff. 

6.  Carriers  e=394(4)— Value  of  converted 
property  with  Interest,  measure  of  damages. 
Measure  of  damages  for  failure  of  carrier 
to  deliver  conaignment  to  owner  of  bQI  of  lad- 
ing is  value  of  property  at  time  of  convandon 
with  interest  to  the  time  of  trial. 


Appeal  from  Circuit  Court,  Jeffersoa  Conn- 
ty;  X  a  B.  Gwln,  Judge. 

Action  by  Susie  Davis  against  Walker  D. 
Hlnes,  as  Director  General  of  Railroads  oper- 
ating the  Louisville  A  Nashville  for  damagies 
for  the  conversion  of  certain  household 
goods.  Judgment  for  defendant,  and  {rtaln- 
tlfl  appeals.     Beversed  and  remanded. 

Plnkney  Scott,  of  Bessemer,  for  appellant. 
Hney  &  Welch,  of  Bessemer,  for  appellee. 

BiERRITT,  X  [1]  Tbe  suit  in  this  case 
Was  in  trover,  for  the  conversion  by  tbe  de- 
fendant of  certain  personal  proi)erty,  whidi 
property  was  delivered  by  tie  plaintiff  to  de- 
fendant's agent  at  Fleming,  Ey.,  to  be  ship- 
ped by  freight  to  the  plaintiff  at  Bessemer. 
The  carriage  and  delivery  of  the  freight  at 
Bessemer,  Ala.,  was  unquestioned,  but  tbe 
suit  grows  out  of  the  fact  that  the  same  aji- 
pears  to  have  been  delivered  by  defendants 
at  Bessemer  to  some  other  than  the  plaintiff. 
The  testimony  on  the  part  of  the  plaintiff 
was  without  dispute  that  she  called  at  de- 
fendant's depot  several  times  for  her  freight 
before  and  after  the  inferential  ddivery.  and 
we  use  this  term  for  the  reason  that  there 
ia  a  total  want  of  testimony  on  the  part  of 
defendant  to  show  to  whom  this  property 
was  delivered ;  its  witness  saying  she  did  not 
know  if  it  was  delivered  to  a  man  or  woman. 
The  testimony  of  plaintiff  shows  that  there 
bad  been  made  no  delivery  of  the  property 
to  her;  that  she  had  demanded  It,  and  the 
value  of  the  same.  Over  plalntlflf's  objection, 
the  defendant  introduced  a  receipt  for  the 
goods,  purporting  to  be  signed  by  tbe  plain- 
tiff, and  the  plaintiff  denied  receiving  the 
goods  or  signing  the  receipt,  and  It  was  not 
shown  that  any  one  had  authority  to  receive 
and  receipt  for  the  goods  other  than  the 
plaintiff.  A  bill  of  lading  does  not  imas  by 
delivery,  and  the  possession  of  It  by  one  other 
than  the  consignee,  without  Indorsement,  will 
not  authorisse  or  Justify  the  carrier  in  delir- 
ering  the  consignment  to  aa<di  penon. 
Hutchinson  on  Carriers,  i  34i. 

[2,  t]  The  obligation  to  d^ver  only  to  the 
party  having  title  to  the  bill  of  lading  ia  im- 
posed by  law  on  the  carrier,  and  IB  absolute. 
L.  &  N.  R.  R.  V.  Barkhouse.  100  Ala.  643,  13 
South.  534.  The  witness  for  the  defendant, 
in  speaking  of  the  signatnre  of  the  plaintiff 
to  the  receipt  and  the  original  bill,  said  they 
were  unlike;  that  she  had  no  reooUectton  as 
to  who  presented  the  bill  of  lading.  It  was 
clearly  error  to  have  permitted  the  Introduc- 
tion of  this  receipt,  or  expense  account  Iba 
defendant,  over  the  criijection  of  the  plain- 
tiff, sought  to  show  that  It  had  alwaya  been 
Its  custom  for  the  original  bill  of  lading  to 
be  surrendered  at  the  time  of  ddlvering  tbe 
goods.    This  was  erfor. 

[4]  Any  custom  of  a  particular  cantar,  or 
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of  carriers  genentUy  at  a  portlcnlar  place,  to 
make  deliveries  to  persons  In  possesalon  ot  a 
bill  of  lading,  Is  a  bad  custom,  and  cannot 
be  adduced  la  evidence  to  exempt  sncb  car- 
rier, or  carriers,  from  liabUitjr  for  ddiver- 
ies  to  wrong  persons.  I<.  &  N.  B.  R.  v.  Bark- 
house,  snpra. 

(8, 1]  The  plaintiff  in  this  case  was  enti- 
tled under  the  testimony  to  the  general  af- 
firmative charge  as  requested  In  writing,  the 
plaintiff  being  entitled  to  recover  the  value 
of  the  property  at  the  time  of  conversion, 
with  interest  to  the  time  of  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


(147  Ldi.  71») 

No.  24104. 

CITY  OF  BATON  ROUOE  Y.  CROSS. 

SAME   V.   HART. 

(Supreme  Court  of  Louiriana.    Jon*  80,  1920.) 

(ByUaUu  ky  Editorial  Bia§.) 

1.  Eminent  domain  «=>205  —  Expropriation; 
widanoo  held  to  SHStaln  awards  in  expropria- 
tion proceedings. 

In  proceedingB  by  dty  to  expropriate  two 
dty  lots,  evidence  aa  to  value  of  land  fccW  not 
to  warrant  appellate  court  in  disturbing  ver- 
dict and  Jnd^entB  for  defendants  as  against 
defendant's  contention  that  award  should  be 
increased. 

2.  Eminent  domain  «=262(4)— ExpropriatUm; 
Judgment  In  expropriation  suit  not  disturbed 
Dttless  clearly  erroneous. 

The  verdict  and  judgment  of  a  Jury  in  an 
expropriation  suit  is  not  binding  on  the  ap- 
pellate court,  and  on  appeal  must  be  consider- 
ed only  in  connection  with  the  evidence  adduced 
on  the  trial  of  the  cause,  but  the  judgment  will 
not  be  disturbed  unless  it  is  dearly  erroneous. 

Appeal  from  Twenty-Second  Judidal  Dis- 
trict Court,  Parish  of  Bast  Baton  Bouge;  H. 
F.  Brunot,  Judge. 

Consolidated  proceedings  by  the  City  of 
Baton  Bouge  against  T.  Jonea  Crosa  and 
against  Bobert  A.  Hart  From  judgments 
giving  them  Insnffldent  rell^,  defendants  ap- 
peal.    Affirmed. 

Cross  k  Moyse,  of  Baton  Bouge,  for  ap- 
pellants. 

Jos.  A.  Loret  and  H.  Payne  Breazeale,  both 
of  Baton  Rouge,  for  appellee. 

SOMMBKVILLB,  J.  The  dty  of  Baton 
Booge,  in  these  two  proceedings  whidi  have 
been  consolidated,  sought  to  expropriate  two 
city  lots  belonging  to  tbese  two  defendants. 
The  verdict  of  the  Jury  was  for  $3,000  fo* 


each  lot;  and  defendants  have  appealed. 
They  ask  that  the  award  be  Increased  to 
$4,500  for  each  lot. 

The  only  question  in  the  case  Is  one  with 
reference  to  value.  The  defendants  plaiced 
several  real  estate  agents  on  the  witness 
stand  who  testified  Oiat  the  lots  were  worth 
from  $4,200  to  $6,000  each,  or  an  average  of 
a1x>ut  $4,600  or  $4,700  each.  AU  of  those 
estimates  appear  to  be  high;  and  some  of 
them  to  be  extravagant 

These  two  vacant  lota  were  the  subject  of 
litigation  in  this  court,  wherein  Reymond  & 
Hart  asked  to~be  declared  to  be  the  owners 
of  said  lots,  which  had  been  used  as  a  part 
of  St  HyixAlte  street  for  many  years.  In 
those  cases,  r^jwrted  In  14S  La.  162,  82 
South.  76,  and  146  lac  173,  82  South.  79,  the 
court  awarded  the  property  to  the  plaintiffs, 
and  at  the  same  time  rendered  Judgment  in 
the  sum  of  $10  per  month  rental  for  each  of 
saSd  lots.  Those  decisions  were  rendered 
May  6, 1919,  and,  it  might  appear  from  them 
that  the  court  was  of  the  opinion  that  the 
lots  were  worth  about  $1,200  each.  The  two 
present  expropriation  suits  were  instituted 
about  one  year  later;  and  the  evidence  is 
that  within  that  time  the  property  had  in- 
creased la  value  in  that  portion  of  Baton 
Bouge  where  the  lota  are  located  to  the  ex- 
tent of  40  to  100  per  cent 

[1]  The  lots  were  assessed  in  1919  at  $500 
and  $400,  respective.  The  assessor  tor  the 
dty  of  Baton  Bouge,  as  s  witness,  and  a 
real  estate  expert  testified  that  the  lot  be- 
longing to  Mr.  Hart  was  worth  $24200,  and 
that  the  lot  belonging  to  Col.  Cross  was  worth 
$2,800  at  the  time  of  the  trial.  Col.  Cross 
testified  that  he  had  acquired  title  to  his  lot 
In  November,  1919,  for  $2,0QO.  He  also  tes- 
tified that  he  had  offered  his  lot  to  the  dty 
of  Baton  Bouge  for  $3,000  some  ten  months 
before  the  trial  of  the  case.  In  addition  to 
this  testimony  there  is  the  unanimous  opin- 
ion of  the  Jury  of  freeholders,  who  were  se- 
lected because  of  their  Icnowledge  of  the 
value  of  real  estate  in  the  vicinity,  who 
placed  a  valuation  of  $3,000  on  each  lot. 

(21  While  it  is  true  that  the  TOdlct  and 
Jnd^ent  at  a  Jury  In  an  expropriation  salt 
is  not  binding  on  this  court,  and  that  It  must 
be  considered  only  In  connection  with  the 
evidence  adduced  on  the  trial  of  the  cause, 
yet  that  Judgment  will  not  be  disturbed  un- 
less it  is  dearly  erroneous. 

The  Jury  considered  the  evidence  intro- 
duced on  behalf  of  both  sides,  and, .  with 
thdr  general  knowledge  of  conditions  and 
values  of  real  estate  in  the  vicinity,  con- 
duded  that  each  lot  was  worth  $3,000.  In 
the  case  of  City  of  Shreveport  v.  Touree,  114 
La.  182,  38  South.  135,  3  Ann.  Cas.  300,  the 
court  quoted  approvingly  the  following  ex- 
tract taken  from  the  dedslon  In  Cable  Co. 
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T.  L..  N.  O.  &  T.  R.  B.  Co.,  48  La.  Ann.  825, 

9  Sontb.  121: 

"It  has  lonv  been  held  in  thla  ttet*  that  the 
jnry  of  freeholders,  authorised  by  oar  laws  to 
act  in  expropriation  proceedings,  have,  to  come 
extent,  the  cliaracter  and  authority  of  ex- 
perts, supposed  to  iiaye  some  personal  knowl- 
edge of  the  matters  submitted  to  them,  and 
authorities  to  rely  on  their  own  opinions  as 
well  as  on  the  testimony  adduced  before  them. 
Their  rerdicta  are,  indeed,  subject  to  review 
by  appeal,  and  may  be  amended  when  mani- 
festly inadequate  or  excessive;  hot  they  are 
entitled  to  great  respect,  and  will  not  be  in- 
terfered with  except  in  case  of  gross  or  mani- 
fest error." 

The  foregoing  Is  reproduced  in  the  casea 
of  Rn  11  road  Co.  t.  Rabasse,  44  La.  Ann.  183, 

10  South.  708,  Eallroad  Co.  v.  McNeely,  47 
Le.  Ann.  1298,  17  Sontb.  798,  and  Railroad 
Co.  T.  Smith's  Heirs,  61  La.  Ann.  1079,  25 
South.  955. 

The  judgments  appealed  from  are  affirmed. 


(147  La.  72S) 


No.  22800. 


Interdiction  of  GASQUET. 

(Supreme  Court  of  Louisiana.    June  10,  1020. 
Rehearing  Denied  June  30,  1920.) 

(ByUabiu  by  Bditortal  8t*ft.) 

1.  Insane  persons  «=>8  —  Interdicted  person 
nay  acquire  domieile  and  be  declared  sano  In 
another  state. 

Though  a  minor  cannot  change  his  domicile 
so  as  to  give  another  state  Jurisdiction  to  pro- 
nounce upon  his  status  of  minority  vel  non, 
and  Civ.  Code,  art  416,  provides  that  an  inter- 
dicted person  is  in  every  respect  lllie  a  mihor 
under  a  tutor  l>oth  as  to  person  and  estate, 
and  artide  423,  provides  tliat  the  interdict 
cannot  be  talcen  out  of  state  without  a  judi- 
cial order,  such  statutes  have  no  extraterri- 
torial effect,  and,  where  the  interdict  had  suffi- 
cient mentality  to  do  so,  he  could  acquire  a 
domicile  in  another  state  and  iutre  its  courts 
declare  him  sane. 

2.  Judgment  «=»8I5-Jndgnient  that  party  de- 
clared Insane  In  anothsr  state  is  sane  entitled 
to  fail  faith. 

Shannon's  Code  Tenn.  c  18,  H  6461-5499, 
and  Acts  Tenn.  1887,  c.  149,  H  1,  5,  6,  and  9, 
confer  upon  county  courts  the  right  to  de- 
clare of  sound  mind  persons  who  have  been 
declared  lunatics  by  courts  of  other  states, 
and  such  a  judgment,  being  valid,  is  entitled 
to  full  faith  and  credit. 

3.  Judgment  «=3823— Giving  full  faith  to  de- 
eree  declaring  saite  a  person  Interdicted  In 
Louisiana  does  not  rsmovo  Interdiction  da- 


Thongh  full  faith  and  credit  is  given  to  a 
valid  decree  of  a  Tennessee  court  declaring  sane 
one  interdicted  in  Uiis  state  the  decree  in  tills 


state  stUl  remains;  tiie  decree  of  sanity  being 
only  evidence  for  removal  of  interdiction  de- 
cree. 

4.  Insane  persons  $=326— Foreign  Jndgmeat  de- 
elarlng  restored  la  mind  elfeetlvo  only  as  to 
Issnas  decided. 

A  judgment  ot  another  state  dedaring  a 
person  interdicted  in  this  state  sane  or  re- 
stored in  mind  cannot  have  effect  beyond  the 
issues  decided  and  is  not  condnsive  evidence 
to  remove  decree  of  interdiction  for  acquiring 
the  use  of  spirituous  liquors  and  narcotics  to 
an  extent  depriving  of  reasonable  self-controL 

5.  Insane  parsons  ^=s>26— Addiction  to  liquors 
and  narcotics  depriving  of  self-control  dis- 
tinct from   mental  unsoundness;    "addict." 

Acts  1894,  No.  167,  defining  an  "addict" 
as  one  who  has  acquired  the  habit  of  using 
spirituous  liquors  or  narcotics  to  such  an  ex- 
tent as  to  deprive  him  of  reasonaBle  self-con- 
trol, provides  a  cause  for  interdiction  distinct 
from  mental  unsoundness  as  provided  for  in 
previous  laws  (Civ.  Code,  arts.  389,  422),  so 
that  a  judgment  of  mental  soundness  is  not 
necessarily  inconsistent  with  a  decree  of  sd- 
diction  to  liquors  and  narcotics  depriving  of 
reasonable  self-control. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ad- 
dicted.] 

Appeal  from  Civil  District  Court;  Paiisb  of 
Orleans;   B.  K.  Skinner,  Jadge. 

In  the  matter  of  tbe  Interdiction  of  Fes>- 
nand  Vaughn  Gasquet.  Demand  of  Inter- 
dict for  right  to  contrc^  bis  pn^)erty  re- 
jected, and  objections  to  family  meeting  and 
to  appointment  of  curator  ad  hoc  overruled, 
and  the  interdict  appeala   Affirmed. 

J.  O.  OUmore,  Tboa.  Ollmore,  and  Wm. 
Winans  Wall,  all  of  New  Orleans,  and  O.  T. 
Fltzbngl),  of  Memphis,  Tenn.,  for  appellant. 

Deuegre^  Leovy  ft  Chaltek  of  Nev  Orleans, 
for  appellees  Geo.  F.  and' J.  M.  Lapeyre;. 

PEOVOSTY,  J.    Tbe  CItU  Code  provides: 

"Art.  889.  No  person  above  the  age  of  ma- 
jority, who  is  subject  to  an.  habitual  sta^  of 
iml>eci]ity,  insanity  or  madness,  shall  be  al- 
lowed to  talce  care  of  his  own  person  and  ad- 
minister his  estate,  although  such  person  shall, 
at  times,  appear  to  have  tite  possession  of  his 
reason." 

"Art.  422.  Not  only  lunatics  and  idioU  are 
liable  to  be  interdicted,  but  likewise  all  per- 
sons who,  owing  to  any  infirmity,  are  incapa- 
ble of  taking  care  of  their  persons  and  admin- 
istering their  estate.  Such  persona  shall  be 
placed  under  the  care  of  a  curator,  who  shall  be 
appointed  and  shall  administer  in  conformity 
with  the  rules  contained  in  the  present  cliap- 
ter." 

By  Act  100  of  1890,  an  additimal  groond 
of  Interdiction  was  provided,  as  follows : 

"That  any  person  who  is  an  inebriate  or 
habitual  drunkard  and  by  reason  of  said  in- 
firmity shall  be  unable  to.  support  liimself  or 
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fall  family,  ahall  be  liable  to  be  interdicted,  and 
Shan  be  placed  in  the  custody  and  care  of  a 
curator  who  ahall  have  fall  authority  and  con- 
trol of  the  person  of  said  Inebriate  with  power 
to  place  him  in  a  hospital  or  other  institntion 
for  the  treatment  and  core  of  said  infirmity." 

tTnder  this  statute  judgment  of  Interdiction 
^vas  rendered  against  Gasquet  in  this  case  in 
January,  1015.  136  La.  958,  68  South.  88. 
In  the  course  of  the  opinion  In  which  this 
Judgment  was  rendered,  the  eourt  said : 

"The  defendant  is  now  about  37  years  of  age. 
He  began  drinking  to  excess  as  soon  as  he  came 
to  the  age  of  majority,  and  several  years  later 
became  a  morphine  habitu€.  Except  during 
the  several  intervals  in  which  he  was  under 
treatment  for  his  alcoholic  insanity  and  mor- 
phine poisoning,  and  perhaps  the  two  or  ttiree 
years  in  which  he  worked,  the  sixteen  years  of 
his  manhood  have  been  spent  in  drunkenness 
and  debauchery.  He  underwent  various  treat- 
ments in  several  reputable  institations  for  al- 
coholism, without  any  success  whatever,  twice 
in  1001,  again  in  1003,  and  in  190B  and  1910; 
and  he  underwent  the  Hyoscine  treatment  for 
his  morphine  habit  in  1013,  and  the  Iiarabert 
treatment  for  morphine  twice  ia  the  same  year. 
At  the  end  of  every  treatment  for  alcoholism  or 
morphine  babit,  he  immediately  resumed  the 
abuse  of  alcohol  and  then  the  morphine  habit. 
During  these  years,  he  committed  many  irra- 
tional acts,  was  guilty  of  very  eccentric  con- 
duct, and  on  several  occasions  displayed  a  dan- 
gerous disposition  towards  those  against  whom 
he  imagined  he  had  a  grievance.  He  fired  both 
barrels  of  a  shotgun  into  the  face  of  his  moth- 
er's coachman  at  close  range,  shooting  the 
man's  eye  out,  without  justification  and  with 
very  slight,  if  any,  provocation.  It  was  for  that 
crime  that  the  grand  jury  refrained  from  indict- 
ing the  defendant  on  account  of  Us  insanity. 

"The  defendant  inherited  from  his  father  a 
fortune  of  about  $90,000,  which  he  squandered 
in  about  two  years  of  debauchery;  and,  by  the 
will  of  his  mother,  he  has  Inherited  another 
fortune  of  $115,000. 

,"The  testimony  of  a  niunber  of  alienists, 
psychologists,  trained  nurses,  and  a  few  non- 
experts who  have  observed  the  defendant's 
conduct  daring  the  past  16  years,  covers  lAOO 
pages  of  typewritten  matter,  which  need  not 
be  reviewed  at  length  in  this  opinion.  Some 
of  the  experts  express  the  opinion  that  the  de- 
fendant is  insane,  and  others  say  he  is  not. 

"Coming  from  a  family  of  wealth  and  re- 
finement and  possessed  of  considerable  educa- 
tion, the  defendant  seems  to  have  some  very 
good  attributes,  and  friends  who  sympathize 
with  him,  excuse  his  strange  conduct,  and  have 
faith  in  his  reforming.  He  has  been  pampered 
as  if  no  responsibility  were  ever  intended  to 
be  imposed  upon  him.  When  be  npset  all  the, 
calculations  of  the  doctors  and  nurses  trying  to 
cure  him  of  the  alcohol  and  narcotic  habit,  by 
going  out  to  a  barroom  and  taking  a  drink, 
the  failure  of  the  cure  is  attributed  to  the 
fault  of  the  deputy  sheriff  in  not  guarding  Mr. 
Oasqnet  more  closely.  No  one  blames  Mr. 
Gasquet;  he  is  not  supposed  to  have  any  re- 
sponsibility for  his  own'  ruin  or  redemption. 
At  times,  he  fully  realizes  bis  affliction  and 
wishes  to  be  cured;  but  he  has  acquired  the 
habit  of  taking  narcotic  drugs  and  abusing  al- 


coholic drink  to   aach   an   extent  that  he  la 
bereft  of  self-control." 

The  court  adopted  the  definition  of  an  "in- 
ebriate" as  foand  in  Act  167  of  1894,  as  fol- 
lows: 

"Any  person  who  has  acquired  the  habit  of 
asing  spirituous,  malt  or  fermented  liquors, 
cocaine  or  other  narcotics,  to  such  an  extent 
*  *  *  as  to  deprive  him  of  reasonable  self- 
control." 

The  court  fonnd  that  the  Interdict  came 
wltliln  this  definition,  and  decreed  accord- 
ingly. This  was  not  a  finding  that  be  was 
"insane"  In  the  sense  in  which  that  term  Is 
commonly  accepted,  or  as  it  is  used  in  the 
above-transcribed  article  388  of  the  Code; 
nor  was  it  necessarily  a  finding  tliat  be  came 
wltliln  the  purview  of  the  above-transbrlbed 
article  422  of  the  Code,  as  being  a  person  who 
"owing  to  some  infirmity  was  incapable  of 
taking  care  of  bis  person  and  administering 
his  estate."  It  was  simply  a  finding  that  the 
Interdict  bad  "acquired  the  babit  of  using 
splrltuooB  liqnors  or  narcotics  to  such  an  ex- 
tent as  to  deprive  blm  of  reasonable  self- 
controL" 

The  ezecntlon  of  this  Judgment  was  stayed 
by  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States;  so  that  tbe  final  de-  , 
cree  of  interdiction  could  not  be,  and  was 
not,  filed  and  recorded  in  tbe  trial  conrt  ontil 
rebruary  18,  1917. 

Meantime  the  interdict  had  gone  to  the 
state  of  Tennessee,  and  obtained  in  one  of  tbe 
courts  of  that  state  a  judgment  pronoimdng 
blm  sane  End  decreeing: 

"That  he  is  entitled  to  settlement  from  any 
and  all  persons  having  control,  charge  or  man- 
agement, of  any  part  of  his  estate,  real  and 
personal,  any  disability  of  tbe  said  Gasquet  by 
reason  of  the  proceedings  against  him  herein- 
above mentioned  (the  proceedings  in  Loulsi- 
ana)  being  hereby  removed." 

On  February  4,  1817,  five  days  before  the 
filing  and  recording  of  the  interdiction  decree 
of  this  court  In  the  trial  court,  tbe  Interdict, 
tbrouj^  counsel,  filed  in  tbe  latter  court  a 
motion  to  abate  tbe  interdiction  proceedings 
because  of  tbe  said  Judgment  of  tt>e  Tennes- 
see court,  and  l)ecanse  of  tbe  full  faith  and 
credit  wbicb,  under  the  Oonstltntion  of  the 
Cnited  States,  tbe  said  Judgment  was  en- 
titled to. 

Article  404  of  the  Civil  Code  provides: 

"Within  a  month,  to  reckon  from  the  date  of 
the  judgment  of  interdiction,  if  there  has  been 
no  appeal  from  the  same,  or  if  there  has  been 
an  appeal,  then  within  a  month  from  the  con- 
firmative sentence,  it  shall  be  the  doty  of  the 
competent  judge  of  the  domicile  or  rcsidenee 
of  the  person  interdicted  to  appoint  a  curator 
to  his  person  and  estate." 

On  February  19,  1817,  the  day  itself  on . 
which  tbe  final  decree  of  interdiction  was' 
filed  and  recorded  In  tbe  trial  oouxt^  the 
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plaintiffs  In  Interdlctloii  filed  In  tbe  latter 
court  a  petition  aakir^  that  a  family  meeting 
be  held  to  recommend  a  proper  person  to  be 
appointed  curator;  and  an  order  was  made 
accordingly. 

Four  days  thereafter,  on  February  23,  the 
same  plaintiffs  filed  an  answer  to  the  said 
motion  to  abate  whidi  the  counsel  for  Inter- 
dict had  filed  nine  days  previously.  In  this 
answer  they  urged  Oiat  the  motion  to  abate 
had  been  presented  prematurely,  since  it  had 
been  filed  before  the  final  decree  of  the  ap- 
pellate court  had  been  filed  and  recorded  In 
the  trial  court 

Two  days  after  the  filing  of  thla  answer,  on 
February  26,  the  interdict  filed  a  petition  ask- 
ing tliat  the  order  for  the  holding  of  a  fam- 
ily meeting  be  rescinded,  and  that  the  Inter- 
diction proceedings  be  abated,  t>eGause  of 
the  same  Tennessee  Judgment,  and  of  the 
full  faith  and  credit  to  which  It  was  entitled. 

The  family  meeting  was  duly  held,  and  the 
plaintiffs  In  interdiction  applied  to  the  court 
for  homologation  of  its  proceedings  and  for. 
the  appointment  of  the  curator. 

On  March  10,  1017,  the  interdict,  throu(^ 
counsel,  filed  a  petition  pleading  the  Tennes- 
see judgment  and  the  full  faith  and  credit  to 
which  it  was  entitled  and  showing  that  by 
said  Judgment  he  had  been  restored  to  the 
status  of  a  person  sui  Juris;  and  that  as  an 
effect  thereof  the  entire  interdiction  proceed- 
ing had  abated;  and  asking  that  the  order 
for  the  holding  of  a  family  meeting  be  re- 
scinded, and  that  the  interdiction  proceedings 
be  stayed. 

To  this  petition  the  plaintiffs  ia  interdic- 
tion filed  a  lengthy  answer  which  is  sum- 
marized in  their  brief  as  follows: 

"In  brief,  the  Lapeyres  answered  that  the 
law  required  the  appointment  of  a  curator 
(R.  C.  C.  404)  within  a  month  from  the  con- 
firmadve  sentence  of  the  Supreme  Court,  that 
it  was  the  plain  duty  of  the  court  to  make  the 
appointment,  and  that  the  Oasquet's  estate, 
consisting  solely  of  his  interest  in  ills  mother's 
estate  to  collation,  which  was  under  administra- 
tion by  her  testamentary  executor.  It  was  im- 
possible to  settle  her  estate  until  a  curator  was 
appointed  to  represent  him.  That  Oasqaet, 
subsequent  to  the  judgment  of  Interdiction,  bad 
unlawfully  left  the  state,  and  they  denied  tliat 
lie  liad,  under  such  circumstances,  capacity  to 
diange  bis  domicile,  or  that  he  should  be  al- 
lowed to  appear'  and  plead  in  a  Louisiana  conrt 
wliile  refusing  to  be  governed  by  its  orders 
or  decrees.  They  denied  that  the  laws  of  Ten- 
nessee authorized,  or  could  authorise,  the  re- 
peal of  a  judgment  of  interdiction  pronounced 
by  a  Louisiana  court,  denied  that  the  Tennes- 
see laws  bad,  or  were  intended  to  have,  any 
effect  outside  of  Tennessee,  or  could  compel 
any  Louisiana  conrt  or  citizen  to  account  or 
dehTer  property  to  Oasqnet. 

"The  answer  of  the  Lapeyres  fnrther  denied 
that  the  laws  of  Tennessee  were  intended  to 
cover  any  case  but  that  of  a  citizen  of  Tennes- 
see, who,  having  been  interdicted  in  a  Ten- 
nessee court,  sought  to  have  a  Tennessee  Judg- 
ment of  interdiction  set  aside.     They  denied 


the  JurisdictiMk  of  the  Tennessee  court  to  en- 
tertain Gasqnet's  proceedings;  denied  the  va- 
lidity of  the  proceedings,  or  that  they  were 
given  any  force  or  effect  wiiatsoever  by  the  fed- 
eral Constitution;  denied  that  Oasqnet  was  mai 
Juris  or  could  be  entitled  to  all  of  the  rights  of 
a  citizen  of  Louisiana  who  was  sui  Juris,  un- 
less and  until  the  judgment  of  interdiction  bad 
been  set  aside  in  the  manner  directed  by  the 
laws  ot  Louisisna  on  proof  that  the  canses 
which  gave  rise  to  it  had  ended.  (R.  C.  C 
420.) 

"The  answer  fnrther  averred  tliat  the  laws 
of  Tennessee  differed  from  the  laws  of  Louisi- 
ana, that  they  referred  only  to  lunatics  and  per- 
sons of  unsound  mind,  whereas  the  laws  of 
Louisiana  dealt  not  only  with  lunatics  and  per- 
sons of  unsound  mind,  but  also  with  persons 
who,  owing  to  any  infirmity,  are  incapable  of 
taking  care  of  their  estates  (B.  C.  C.  421), 
and  also  provide  tliat  any  person  who  ia  an 
inebriate  or  habitual  drunkard,  and  who  by 
reason  of  that  infirmity  sliall  be  unable  to  sup- 
port himself  or  his  family,  siiall  be  liable  to 
interdiction,  and  shall  be  placed  in  the  cus- 
tody and  care  of  a  curator  (Act  of  1890,  Ko. 
100,  p.  116),  and  that  the  interdiction  of  Gas- 
quet  liad  been  sought  not  only  on  the  ground 
of  insanity,  but  on  the  ground  of  infirmity  ren- 
dering him  incapable  of  administering  his  own 
estate  and  also  on  the  ground  that  be  was  an 
inebriate  or  habitual  drunkard  who,  by  reason 
of  that  infirmity,  was  unable  to  support  himself, 
and  that  the  conrta  of  Louisiana  had  decreed 
Gasquet  to  be  a  fit  subject  for  interdiction,  not 
'solely  by  reason  of  lunacy  or  unsoundness  of 
mind,  as  authorized  by  the  Tennessee  statutes, 
and  therefore  the  Tennessee  judgment,  if  en- 
titled to  any  validity  whatsoever,  was  in  any 
event  wlioUy  inapplicable  and  could  iiave  no 
force  and  effect  on  the  judgment  of  interdiction 
even  if  by  any  possible  theory  a  Tennessee 
Judgment  could  be  held  to  annul  and  set  aside  a 
Louisiana  judgment  of  interdiction  with  pre- 
cisely the  same  subject-matters  or  issues  pre- 
sented to  the  Tennessee  courts  for  adjudica- 
Uon." 

On  these  pleadings  the  caae  was  tried, 
me  trial  Judge  rejected  the  demand  of  the 
interdict,  and  overruled  bis  objections  to  the 
family  meeting  and  to  the  appointment  of  a 
curator  ad  hoc.  From  that  Judgment  the 
interdict  has  aiq^ealed. 

[1]  ArUcle  415  of  the  01  vU  Code  provides: 

"The  person  interdicted  is,  in  every  req>ect, 
like  the  minor  who  is  under  a  tutor,  both  as 
it  respects  his  person  and  estate." 

And  article  428  provide* : 

"The  person  interdicted  cannot  be  taken  out 
bf  the  state  without  a  judicial  order,  given  on 
the  recommendation  of  a  family  meeting,  and 
on  the  opinion  delivered  under  oath  of  at  least 
two  physidans,  that  they  believe  the  depart- 
ure necessary  to  the  health  of  the  person  in- 
terdicted." 

Ttie  learned  counsel  for  plaintiffs  in  inter- 
diction argue  that.  Inasmuch  as  a  minor 
cannot  diange  his  domicile  so  as  to  give  Ju- 
diadictlon  to  the  court  of  another  state  for 
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pronoandng  npon  his  statiu  of  minority  vA 
non,  an  Interdict  of  the  age  of  majority  can- 
not; and  that  as  a  conseqaenee  the  domicile 
of  Gasqnet  was  never  changed  from  Louisi- 
ana to  Tbnnessee,  and  the  Tennessee  court 
was  without  Jurisdiction;  and  hence  its  Judg- 
ment is  of  no  effect 

We  do  not  agree  with  that  view.  The  said 
articles  of  the  Code  can  have  no  extraterri- 
torial effect.  If  Gasquet  had  sufiadent  men- 
tality for  acquiring  a  domicile  in  Tennessee, 
the  said  artides  of  the  Code  could  not  (q>er- 
ate  as  an  obstacle  to  hla  doing  so.  Talbot 
v.  Chamberlain,  149  Mass.  67,  20  N.  B.  806,  8 
I<.  R.  A.  254.  TbB  dictum  In  Snccn.  of  Bob- 
ert,  2  Rob.  480,  can  be  true  only  as  to  change 
of  domicile  within  the  state. 

The  record  shows  that  Gasquet  had  anffl- 
dent  mental  capacity  to  make  a  change  of 
domicile. 

[2]  The  statutory  law  of  Tennessee  regulat- 
ing proceedings  in  relation  to  pers<»u  of 
unsound  mind  are  fonnd  in  Shannon's  Oode 
of  Tennessee,  e.  18,  H  B461  to  5409,  indnsive. 
The  statute  under  whldi  were  bad  the  pio- 
CPedlngs  cfllmlnatlng  In  the  Tennessee  Judg- 
ment in  question  is  chapter  No.  149,  Acts 
of  the  Forty-Fifth  General  AssemUy  of  the 
State  of  Tennessee  of  1887.  The  title  of  this 
act  reads: 

"An  act  conferring  jnrisdiction  on  the  coun- 
ty court  to  declare  persoBs  who  have  been  de- 
clared lunatics  or  of  nnsoond  mind,  of  sound 
mind,  and  to  restore  to  them  the  control  of 
their  property." 

Sectlonl  (tf  tke  act  nads.: 

"That  when  any  person  shan  be  dedared  a 
lunatic^  or  person  of  unsound  mind,  as  now 
provided  by  law,,  and  afterwards  shall  become 
restored  in  mind,  such  persons.    *    •    • » 

Section  S  provides  for  the  payments  of  the 
costs  out  of  the  estate  of  the  'lunatia" 

Section  6  provides  that  if  the  person  is  de- 
dared  to  be  of  sound  mind  his  "guardianship, 
•  •  •  If  any  exist,  shall  terminate,  and  he 
may  maUe  a  settlement  with  bis  guardian." 

And  section  9  provides  that — 

"The  application  provided  for  herein  may  be_ 
made  in  any  county  where  the  applicant  may 
reside,  or  where  his  property  or  guardianship 
may  be." 

Section  1  of  the  act,  it  will  be  observed, 
confers  Jurisdlctioa  upon  the  county  court 
to  dedare  of  sound  mind  persons  who  have 
been  declared  of  unsound  mind  "as  now  pro- 
vided by  law."  Learned  counsel  for  plalntUfs 
In  interdiction  Interpret  this  last  clause  as 
if  It  read  "as  provided  by  the  law  of  Tennes- 
see"; or.  In  other  words,  as  if  the  meaning 
were  that  the  Jnrisdiction  was  conferred 
only  withrelation  to  interdictions  pronounced 
by  the.  courts  at  Tennessee.  And  counsel 
refer  to  the  other  heretnabove  transcribed 
provisions  of  this  law  u  confirming  0iat  la- 
tetpretatioa.  ■■. 


We  do  not  agree  with  that  view.  The  title 
of  the  act  reads,  "persons  who  have  been 
declared  lunatics,"  wlthoat  restrlctl(m  to  the 
courts  of  Tennessee.  The  evident  object  of 
the  act  was  to  relieve  from  disability  all  those 
dtizens  of  the  state  who  should  have  regained 
their  sanity. 

We  condude,  therefore,  that  the  Tennessee 
Judgment  is  valid. 

Being  valid,  it  is,  of  course,  raititled  to  full 
faith  and  credit. 

[3]  But  after  this  full  ftilth  and  credit  has 
been  given,  the  interdiction  of  Gasquet,  as 
decreed  by  the  court  of  Louisiana,  still  re- 
mains; it  has  not  been  removed.  That  mud> 
has  been  dedded  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Gasquet  v. 
Fenner,  BScecntor,  247  U.  8.  Ifl,  38  Sup.  Ct 
416,  62  L,  Ed.  056. 

In  that  case  Gasqnet  contmded  that  this 
same  Tennessee  Judgment  had  had  the  effect 
of  making  him  sui  Juris,  and  that,  it  being 
entitled  in  Louisiana  to  full  faith  and  credit, 
he  was  flul  Juris  here,  and  therefore  qualified 
to  make  a  settlement  of  his  rights  in  the  sue- 
cesslQu  of  his  mother  with  the  testamentary 
executor  of  the  succession,  and  to  stand  in 
Judgment  for  demanding  an  accounting.  The 
court  answered  that  this  could  not  be  "until 
a  curator  is  appointed  or  the  interdiction  re- 
moved." That  the  Teimessee  Judgment  "at 
most  can  only  furnish  gronnd  for  a  condu- 
sive  right  to  have  the  interdiction  removed." 

[4]  And  this  removal  of  the  interdletiao  la 
what  Gasquet  is  attempting  to  obtain  in  the 
present  case.  He  pats  forward  this  Tennes- 
see Judgment;  and  dalms  that  It  furnishes 
conduslve  gronnd  why  the  interdiction  should 
be  removed. 

To  this  the  plalntUfs  in  interdiction  answer 
fliat  even  conceding,  for  the  argument,  that 
said  Judgment  would  have  furnished  this 
conclusive  proof,  if  it  had  found  that  the 
cause  of  the  interdiction  no  longer  existed,  it 
does  not  furnish  sudi  proof  because  it  has 
not  so  fonnd;  that  the  cause  of  the  inter- 
diction was  that  "Gasquet  had  "acquired  the 
habit  of  using  spirituous  liquors  or  narcotics 
to  such  an  extent  as  to  be  deprived  of  reason- 
able self-control" ;  and  that  in  said  Tennessee 
proceeding  there  was  no  Inquiry  on  that 
point,  and  still  less  an  adjudication. 

This  defense  appears  to  us  to  be  well  found- 
ed. A  Judgment  cannot  have  effect  or  opera- 
tion beyond  the  Issues  it  dedded,  and  we 
think  plaintiffs  in  interdiction  rightly  say 
that  the  issue  upon  which  Gasquet  was  Inter- 
dicted was  not  submitted  to  the  Tennessee 
court  for  decision,  and  was  not  passed  an  by 
that  court 

The  law  under  wbidi  the  said  proceedings 
were  had  has  reference  exduslvely  to  "per- 
sons who  have  been  declared  Innatlcs  or  of 
unsound  mind,"  and  who  have  since  then  be- 
come of  "sound  mind,"  or  "restored  in  mind." 
it  bM  no  reference  to  peraons  who  witnont 
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bavlng  lost  tbelr  mind  bare  become  so  ad- 
dicted to  the  use  at  spirituous  liquors  or  nar- 
cotlca  as  to  be  deprlred  of  reasonable  self- 
control. 

The  Temiessee  judgment  went  no  further 
than  to  pronounce  Gasquet  of  sufficiently 
"sound  mind  and  of  sufficient  capacity  for 
the    govenunent   of    himself    and    property 

*  *  *  and  competent  to  control  himself 
and  his  property."  No  inquiry  was  there 
provoked  into  his  addiction  to  spirituous  liq- 
uors or  narcotics.  A  person  so  addicted  may 
be  of  sufficiently  sound  mind  to  control  his 
property,  and,  without  an  Investigation  of  his 
past  life,  may  appear  to  be  fully  able  to  con- 
trol himself  In  the  use  of  spirituous  liquors 
and  narcotics  although  in  fact  helplessly 
addicted  to  these  drugs.  Such  an  investiga- 
tion of  the  past  life  or  present  habits  of  Gas- 
quet was  not  provoked  by  the  said  Tennessee 
proceedings;  and  the  judgment  rraidered  in 
them  must  be  read  in  the  light  of  the  issue 
tendered,  which  was  simply  as  to  his  mental 
soundness  or  unsoundness  In  the  ordinary 
meaning  of  that  term. 

[6]  The  distinction  here  made  between 
mental  unsoundness  and  helpless  addiction  to 
the  use  of  liquors  and  narcotics  Snds  illustra- 
tion and  full  confirmation  In  the  statute  itself, 
Act  157  of  1894,  from  which  this  court  de> 
rived  the  definition  of  an  "addict,"  as  be- 
ing a  "person  who  has  acquired  the  habit  of 
using  spirituous  •  •  •  liquors  •  •  • 
or    •    •    •    narcotics    to   such    an    extent 

*  *  *  as  to  deprive  him  of  reasonable 
self-control."  For  said  act  provides  that  the 
proceedings  which  it  authorizes  can  be  had 
only  tf  the  addict  "is  willing  and  will  agree; 

*  *  *  of  his  own  free  will  desires  to  take 
the  treatment."  This  requirement  of  the  ex- 
ercise of  judgment  and  will  on  the  part  of  the 
addict  presupposes  his  ability  to  exercise 
some  self-control,  and  excludes  the  idea  of 
bis  having  to  be  demented  in  order  to  come 
within  the  said  definition. 

This  court  found  Gasquet  not  to  be  subject 
to  interdiction  for  mental  unsoundness,  and 
yet  interdicted  him;  cleacly  thereby  estab- 
lishing a  distinction  between  mental  unsound- 
ness, as  ordinarily  understood,  and  the  con- 
dition in  which  Gasquet  was  found  to  be, 
and  for  which  he  was  interdicted. 

The  learned  counsel  for  Gasquet  argue  that 
the  real  and  only  justifiable  cause  of  inter- 
diction Is  mental  unsoundness;  that  addic- 
tion to  spirituous  liquors  or  drugs  Is  not 
cause  for  Interdiction  until  It  has  progressed 
to  the  extent  of  having  Induced  mental  un- 
soundness; and  that  therefore  the  finding  of 
mental  soundness  and  ability  to  control  self 
and  property  necessarily  carries  with  It  the 
finding  of  absence  of  such  addiction  to  liq- 
uors or  drugs  as  may  be  cause  for  interdic- 
tion. 

The  fallacy  of  this  argument  will  be  made 
to  stand  out  if  extravagance  or  prodigality 


(which  in  some  jurisdictions  are  causes  for 
Interdiction)  be  substituted  to  addiction  to 
liquors  or  drugs  as  the  cause  of  Interdiction. 
It  will  then  be  plain  that  a  judgment  absolv- 
ing of  insanity  (as  that  term  is  ordinarily 
understood),  and  recognizing  ability  to  con- 
trol self  and  property,  does  not  absolve  of  the 
cause  of  the  interdiction;  for  absolution 
from  actual  Insanity,  and  from  inability  to 
control  self  and  property,  does  not  necessarily 
absolve  from  prodigality  or  extravagance. 

If  addiction  to  liquors  or  drugs,  sihort  of 
consequent  insanity,  were  cause  for  Interdic- 
tion, the  learned  counsel  for  Gasquet  argue, 
the  resources  of  the  nation  would  not  suffice 
for  providing  asylums;  h«ice,  by  the  terms 
"Inebriate"  and  "drunkard"  the  Act  100  of 
1890,  under  which  Gasquet  was  Interdicted, 
must  be  understood  to  mean  a  person  whom 
drink  has  made  insane. 

If  this  were  true,  the  said  act  would  have 
added  nothing  to  our  legislatlmi  on  the  sub- 
ject of  interdiction ;  for  before  Its  enactment 
insane  persons  and  all  persons  who,  owing 
to  any  infirmity,  are  incapable  of  taking  caie 
of  their  persons  and  administering  their  es- 
tates, were  subject  to  interdiction.  See  ar- 
ticles 389  and  422,  C.  O. 

Judgment  affirmed. 

MONBOi;  C.  J.,  takes  no  part 
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CAPITAL  CITY  OIL  CO.  v.  DAY,  Sheriff, 
et  al. 

(Supreme  Court  of  Louisiana.     May  31,  19S0. 
Rehearing  Denied  June  SO,  1020.) 

(Byllahui  iv  Editorial  Btaff.) 

1.  Levees  «=>2  —  Change  In  elty  boandarie* 
held  not  to  ohange  levee  district  boundaries. 

Where  a  levee  district  bordered  on  the  lim- 
its of  a  city  and  where  such  limit  was  moved 
BO  as  to  include  part  of  the  levee  district  br 
the  grant  of  a  new  charter  to  the  city,  anch 
new  charter  did  not  have  the  effect  of  changiiig 
the  boundaries  of  the  levee  district;  the  new 
city  charter  not  amending  the  Levee  District 
Act 

2.  Taxation  «=929— Fixing  limits  of  taxing  dit. 
trict  essential. 

An  essential  feature  in  the  creation  of  a 
taxing  district  is  the  fixing  of  its  Umits. 

3.  Levees  ®=>7— City  may  be  Inolndad  witbii 
levee  district. 

There  is  nothing  to  prevent  a  dty  being 
included  within  a  levee  district  in  whole  or  io 
part. 

4.  Taxation  «=>47(2)— Inolasion  of  laveo  dis- 
trict in  city  held  not  void  as  autboriziog 
"doable  taxation." 

Where,  by  a  change  In  a  dty's  bodndarin. 
part  of  a  previously  organized   levee   district 
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was-  included  therebi,  that  both  the  tity  and 
the  district  were  authorized  to  collect  taxes  did 
not  coDstitate  an  tmconstitational  double  tax- 
ation, since  neither  the  district  nor  the  city 
could  exceed  their  limitation  of  taxation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Double 
Taxation.] 

Appeal  ftx>in  Twenty-Second  Judicial  Dis- 
trict Ck>nrt,  Parish  of  East  Baton  Bouge; 
H.  J.  Bmnot,  Judge. 

Proceedings  by  the  Capital  City  Oil  Com- 
pany against  Robert  B.  Day  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

T.  Jones  Cross,  of  Baton  Ronge,  for  appel- 
lant. 

John  Fred  Odom,  of  Baton  Rouge,  for  ap- 
pellees. 

PROVOSnr,  J.  The  Pontchartrain  Iwree 
district  was  created  by  Act  95,  p.  09,  of  1890. 
Its  limits  are  fixed  by  this  same  act  aa  fol- 
lows: 

"That  all  that  part  of  the  parish  of  East 
Baton  Ronge,  lying  south  of  the  dty  of  Baton 
Rouge,  and  •  •  *  shall  constitute  a  levee 
district,"  etc.     Section  1. 

By  Act  169,  p.  327,  of  1898,  the  southern 
iMundary  of  the  city  was  moved  1,000  feet 
further  south.  Thereby  a  part  of  plainttfTs 
property  was  brought  within  the  city  limits; 
and  the  question  is  as  to  whether  it  has  been 
takm  out  of  the  levee  district,  so  as  to  be  no 
longer  subject  to  the  district  taxes. 

[1]  The  General  Assembly,  in  granting  a 
new  charter  to  the  city  of  Baton  Rouge,  was 
not  legislating  with  reference  to  the  levee 
district;  hence,  this  new  charter,  changing 
the  lower  limit  of  the  city,  has  not  had  the 
effect  of  changing  the  upper  limit  of  the 
district 

It  could  have  had  that  effect  only  If  the 
intention  of  said  act  creating  the  district  had 
been  that  no  part  of  the  dty  of  Baton  Ronge 
should  ever  be  within  the  district,  but  that 
the  upper,  or  north,  limit  of  the  district 
should  conform  automatically  with  any 
change  that  might  take  place  In  the  lower, 
or  south,  limit  of  the  dty. 

[2]  The  learned  connsel  for  plaintiff  does 
not,  however,  contend  that  this  interpreta- 
tion could  be  put  upon  said  act.  Nor  could 
he  do  so  with  any  hoi)e  of  success;  for, 
manifestly,  the  intention  of  said  levee  dis- 
trict act  was  that  the  limit  of  the  district  as 
thus  fixed  by  It  should  be  permanent  Its 
reference  to  the  dty  of  Baton  Rouge  was  to 
the  dty  as  then  existing,  not  as  it  should, 
or  might  be,  In  the  future.  The  lower  line 
of  the  dty  was  adopted  for  the  upper  line  of 
the  district  as  being  a  legally  established, 
well-known,  and  supposedly  permanent  line. 
An  essential  feature  in  the  creation  of  a  tax- 
ing district  is  the  fixing  of  its  limits.    That 
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these  limits,  a  matter  so  vital,  should  be  1^ 
to  shift  with  the  expansion  or  shrinkage  of 
a  dty,  at  with  the  changes  in  the  limits  of 
some  adjoining  political  subdivision  of  the 
state,  is  not  to  be  thought  of. 

What  is  contended  by  plaintiff's  learned 
oonnsel  is  that  the  new  dty  charter  has  had 
the  effect  of  amending  the  said  levee  district 
act,  in  respect  to  this  upper  limit  of  the  dis- 
trict because  the  two  acts  would  otherwise 
be  Inconsistent  in  that  respect  and  the  char- 
ter is  the  later  leglslaticm. 

[9]  In  their  actual  operation  the  two  acts 
do  not  dash.  For  nothing  stands  in  the 
way  of  a  dty  being  Induded  within  a  levee 
district,  in  whole  or  in  part  Most  of  the 
dties  of  the  state  are  within  levee  districts. 

[4]  But  says  counsel,  the  two  acts,  as  af- 
fecting the  same  territory,  cannot  coexist  un- 
der the  Constitution,  because  both  authorize 
the  imposition  of  taxes  for  levee  purposes, 
and  this  double  taxation  would  be  unconstt- 
tutionaL 

Tbere  might  be  sudi  inconsistency  if  the 
two  acts  together  authorized  taxation  beyond 
the  constitutional  limitation.  But  they  do 
not.  Under  the  Constitution,  the  district 
may  levy  10  mills  for  levee  purposes,  and 
the  municipality  10  mills  for  nrunlcipal  pur- 
poses. No  more  than  this  is  authorized 
by  the  two  acts  together.  Very  true,  in  the 
long  list  of  powers  conferred  upon  the  dty 
coundl  is  found  the  one  "to  provide  for  a 
levee  and  drainage  system,  and  open  such 
canals  or  natural  drains,"  etc.  But  this  is 
very  far  from  meaning  that  levee  taxes  be- 
yond the  regular  dty  alimony  may  be  im- 
posed. All  it  means  is  that  out  of  its  10 
mills'  alimony  the  dty  may  do  work  of  that 
kind.  All  the  cities  of  the  state  situated 
within  the  levee  districts  are  authorized  to 
Impose  the  like  taxes,  and  the  thought  has 
never  occurred  to  any  one  that  there  was 
any  conflict  between  this  and  the  authority 
of  the  levee  district  to  impose  the  levee  taxes. 

The  trial  court  rejected  plalntUTs  demand. 

Judgment  affirmed. 


(lA  La.  n7) 


No.  23286. 


CAPITAL  CITY   OIL   CO.  V.  DAY,  Skerlff, 
•t  al. 

(Supreme  Court  of  Lonisiana.    May  31,  1920. 
Rehearing  Denied  June  80,  1920.) 

Appeal  from  Twenty-Second  Judicial  District 
Court,  Parish  of  East  Baton  Rouge;  B.  F. 
Brunot  Judge. 

Proceedings  by  the  Capital  City  Oil  Compa- 
ny against  R.  B.  Day,  Sheriff  and  ex  officio 
Tax  Collector,  and  others.  From  a  decision  ad- 
verse to  plaintiff,  it  appeals.    Affirmed. 

T.  Jones  Cross,  of  Baton  Rouge,  for  appel- 
lant 

John  Fred  Odom,  of  Baton  Rouge,  for  appel- 
lees. 


Digitized  by 


Google 


890 


■85  SOUTHERN  REPORTBR 


(U 


PROVOSTT,  J.  TMb  case  presents  the  same 
issnes  as  that  of  same  tiae,  No.  22707,  86 
South.  888,  this  day  decided. 

For  the  reagons  there  assigned 

Judgment  affirmed. 


at!  La.  738) 


No.  23969. 


GRIFFITH  et  al.  v.  BUIE,  Stat*  Highway 
Engineer,  et  al. 

la  re  GRIFFITH  et  al. 

(Supreme  Court  of  Louisiana.    Jane  10,  1020. 
Reheaxinc  Denied  June  90,  1920.) 

(Syllabut  by  Ediiorial  auff.) 

1.  Appeal  and  error  i&=>47S— Upon  saspensive 
appeal  from  Judgment  dissolving  Injunotlon, 
ooort  nay  require  suflloient  iRjonctlon  bond. 

Although  the  only  bond  required  by  law 
for  a  suspensive  appeal  from  a  judgment  dls- 
solTlng  a  writ  of  injunction  on  the  faee  of  the 
papers  is  one  for  costs,  yet  where  such  ap- 
peal would  maintain  the  status  quo  and  keep 
the  injunction  in  full  force,  it  was  proper  for 
the  judge  to  require  an  additional  bond,  where 
the  original  injunction  bond  was  insufficient,  as 
a  condition  precedent  to  permitting  such  ap- 
peaL 

2.  Appeal  and  error  «s»46l— Cost  bond  eufll- 
dent  for  suspensive  appeal  from  Judgment 
dissolving  Injunotlon,  only  where  Injunction 
bond  Is  safflolent 

A  cost  bond  is  sufficient  for  an  appeal  from 
a  judgment  dissolving  a  writ  of  injunction  on 
the  face  of  the  papers,  as  the  injunction  bond 
is  presumed  sufficient,  but  such  reason  vanish- 
es when  it  is  found  insufficient  to  protect  re- 
spondent from  such  damages  as  may  result 
from  continuance  of  iivjunctlon  pending  sus- 
pensive appeaL 

3.  Appeal  and  error  ^=9447— Judge  has  dlsore- 
tlon  to  order  an  additional  Injunotlon  bond, 
on  sttsponsive  appeal  from  the  dissolving 
Judgment. 

A  suspensive  appeal  from  a  judgment  dis- 
solving a  writ  of  injunction  on  the  face  of  the 
papers  does  not  deprive  the  judge  of  his  dis- 
cretion to  order  an  additional  injunction  bond, 
when  necessary  to  protect  the  defendant  re- 
spondent against  damages  resulting  from  the 
injunction's  continuance  pending  a  suspensive 
appeal. 

Monroe,  O.  J.,  dissenting. 

Suit  by  John  K.  Oriffltb  and  others  against 
Duncan  Bute,  State  Highway  Engineer,  and 
others  to  enjoin  the  carrying  out  of  a  road 
construction  contract,  In  which  a  temporary 
Injunction  was  dissolved,  and  plaintiffs  asked 
an  order  for  suspensive  appeal,  which  was 
dented  unless  they  would  furnish  another  In- 
junction bond,  and  plaintifTs,  as  relators,  seek 
writs  of  certiorari  and  of  mandamus  to  com- 
pel granting  of  such  appeal  and  of  prohibi- 


tion to  prohibit  the  Judge  from  xnakiit?  ■*^ 
furnishing  of  such  bond  a  condition  prece^FK 
to  a  suspensive  appeal.  Alternative  wris  s- 
called,  and  relief  prayed  for  denied. 

S.  W.  Provensal  and  L.  V.  Cooley,  Jr„  !<•. 
of  Slldell,  and  Zunts,  CJooper  i  WeaterSf'. 
of  New  Orleans,  for  Jobn  K.  GrifBtb  tL. 
others. 

P.  M.  Mllner  and  Nat  W.  Bond,  both  »: 
New  Orleans,  for  respondent  Hugb  C  Ctin 

O'NIELL,  J.  The  question  presented  b 
this  proceeding  is  whether  a  district  jTid:^. 
after  having  dissolved  a  writ  of  injonctioc  a 
the  face  of  the  pleadings,  retains  author:; 
to  require  that  the  plaintiff  in  the  injnnctia 
Bolt  shall  furnish  an  additional  bond  to  •!(■ 
cure  the  defendant  against  any  damages  ttj' 
may  be  occasioned  by  the  writ  of  inJUBCt:"D 
pending  a  suspensive  appeal  from  tlie  jd£;- 
ment  dissolving  the  writ.  By  suspensive  i;- 
peal  we  mean  an  appeal  that  would  maniTtia 
the  injunction  In  force  without  compUann 
with  the  order  to  furnish  an  additional  ap- 
peal bond. 

The  proceedings  that  gave  rise  to  this  *?■ 
peal  to  our  supervisory  jurisdiction  are  sec 
forth  in  the  relators'  petition  and  in  the  an- 
swer of  the  respondent  judge  of  the  civil  dis- 
trict conrt.  The  relators,  as  residents  and 
taxpayers  of  the  parish  of  St.  Tammany,  and 
being  therefore  interested  in  the  constractlca 
and  completion  of  a  contemplated  highway  to 
be  known  as  the  Chef  Menteur  road.  brou{:iit 
suit  against  the  state  highway  engine^-  and 
the  president  of  the  board  of  state  engineers, 
to  prevent  by  injunction  the  constmction  of  a 
section  of  what  is  known  as  the  Hammond- 
New  Orleans  road,  without  first  having  am- 
structed  and  completed  the  Chef  Mentew 
road  and  all  necessary  bridges  therefor,  or 
without  having  first  set  aside  a  saffldcBt 
amount  for  the  construction  of  that  road  oat 
of  a  fund  provided  for  the  constmctiaB  of 
both  roads.  The  suit  was  founded  upon  sei- 
tion  6  of  Act  18  of  the  extra  session  of  the 
Legislature  of  1918,  which  statute  was  ap- 
proved .as  a  constitutional  amendment  In  the 
November  election  of  that  year.  The  sectira 
in  question  reads  as  follows: 

"Sec.  6.  Be  it  further  enacted,  etc.,  that  the 
proceeds  of  the  sale  of  all  bonds,  notes  or 
certificates  of  indebtedness  issaed  hereunder 
shall  be  used  first  to  pay  for  the  constractioD 
and  completion  of  the  Chef  Menteur  road  and 
bridges  in  the  parishes  of  Orleans  and  Si.  Tam- 
many, state  of  Louisiana,  and  second,  on  and 
after  reserving  and  setting  aside  the  amoost 
necessary  to  pay  for  the  completion  of  the  Chff 
Menteur  road  and  for  building  all  necessary 
bridges  therefor,  to  pay  for  the  constroctii^n 
of  the  said  public  highway  from  Hammond  to 
New  Orleans,  and  the  building  of  all  necessarr 
bridges  therefor." 

The  constitutional  amendment  provided  a 
fund  of  $700,000  for  the  construction  of  both 
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roads.  Tlie  relatora.  aa  plalnttffg  In  the  In- 
]anctl<Hi  ault,  iirayed  for  a  preliminary  writ 
of  Injunction,  restraining  tbe  board  of  state 
highway  engineers  from  carrying  oat  a^eon- 
tract  entered  into  with  one  T.  U.  Womack, 
for  the  expenditure  of  $90,541.06,  plus  10 
I>er  cent,  for  mntlngencies  for  tbe  constrw!- 
tlon  of  a  part  of  the  Uammond-New  Orleans 
road.  Tbe  petition  was  presented  to  Judge 
Fred  D.  King,  presiding  over  division  B  of 
tbe  dvU  district  court,  and  he  signed  an  or- 
der granting  the  preliminary  injunction  on 
a  bond  of  92,000,  which  was  promptly  fur- 
nished by  the  plalntltFs,  and  the  writ  was  is- 
sued. The  suit  was,  on  the  next  day,  allot- 
ted to  division  A  of  the  civil  district  court, 
presided  over  by  Judge  Hugh  C.  Cage. 
Thereafter  the  defendants  filed  a  motion  to 
dissolve  the  writ  of  injunction  on  the  face 
of  the  pleadings,  on  the  ground  that  the  peti- 
tion did  not  disclose  a  cause  or  right  of  ac- 
tion for  the  Issuance  of  tbe  writ.  The  motion, 
to  dissolve  was  In  due  course  taken  up  and 
beard,  and  a  Judgment  was  rendered,  dis- 
solving the  writ  of  injunction,  without  award- 
ing any  damages,  but  reserving  to  the  defend- 
ants the  right  thereafter  to  sue  for  whatever 
damages  they  might  have  suITered  on  account 
of  the  wrongful  Issuance  of  the  writ.  Two 
days  after  the  Judgment  was  signed,  the  de- 
fendants in  the  Injunction  suit  filed  a  motion, 
alleging  that  they  were  informed  that  the 
plaintlfrs  Intended  to  take  a  suspensive  ap- 
peal from  the  judgment  dissolving  the  writ, 
and  that  tbe  bond  of  (2,000  was  Inadequate 
and  insufilclent  to  protect  the  def aidants 
against  damages  pending  such  appeal.  They 
made  further  allegations,  blowing  that  the 
bond  should  be  increased  to  $150,000.  The 
plalntltrs  in  the  Injunction  suit  had  accepted 
service  on  .the  moti<»i  to  increase  the  in- 
junction bond  the  day  b«fore  it  was  filed; 
that  Is,  on  the  next  day  after  the  Judg- 
ment had  been  signed,  dissolving  the  writ 
On  the  same  day  on  which  the  motion  to  In- 
crease the  bond  was  filed,  the  plaintlEFs  filed 
a  motion  for  a  suspensive  appeal  from  the 
Judgment  dissolving  the  writ,  and  prayed 
that  the  appeal  bond  be  fixed  at  an  amount 
sufficient  merely  to  pay  tbe  costs  of  court 
The  Judge  declined  to  grant  the  order  of  ap- 
peal until  he  had  heard  and  decided  tbe  mo- 
tion to  Increase  the  injunction  bond,  which 
he  ordered  set  down  for  trial  on  the  next 
following  day.  On  that  day  the  plalntUTs 
objected  to  the  trial  of  the  rule  on  the  ground 
that  the  notice  required  by  the  rules  of  court 
had  not  been  given,  whereupon  the  court  set 
the  rule  down  for  trial  several  days  later. 
On  the  day  set  for  trial  of  tbe  rule  or  motion 
to  Increase  the  injunction  bond,  the  plain- 
tiffs In  the  suit  filed  an  exception  of  no  cause 
or  right  of  action  for  an  increase  of  the  bond. 
Their  contention  was:  First,  that  the  Judge 
had  no  authority  to  increase  the  injunction 
bond  after  Iiavlng  rendered  a  Judgment  dis- 
solving the  writ  oa  the  face  of  the  pleadings; 


and,  aeooBd,  tliat  the  defendants  wen  estop- 
pad  from  complaining  that  the  bond  was  in- 
sufficient after  having  submitted  to  the  court 
a  motion  to  dissolve  the  injonctlon  on  the 
fiice  of  tlw  papers,  without  complaining  of 
the  amount  of  the  bond.  After  hearing  argu- 
ments upon  these  objections  or  exceptions, 
the  Judge  overruled  them,  and  proceeded  to 
hear  evidence  in  support  of  the  motion  to  in- 
crease the  injunction  bond.  The  evidence 
was  all  objected  to  by  the  plalntlSs  In  the  in- 
Jnnction  suit,  on  the  ground  that  the  evi- 
dence pertained  to  the  merits  of  the  case. 
These  objections  were  overruled,  and,  atber 
bearing  the  evidence  and  the  arguments  of 
counsel,  the  Judge  ordered  that  tbe  injunction 
bond  should  be  increased,  or  rather  that  the 
plaintiffs  should  furnish  an  additional  in- 
junction bond  in  the  sum  of  $130,000,  within 
10  days,  In  default  of  which  the  injunction 
would  be  dissolved  and  set  aside.  Tbe  Judge 
then  immediately  granted  an  order  of  appeal 
from  the  Judgment  dissolving  the  writ  of  In- 
junction on  the  face  of  the  papers,  and  fixed 
the  appeal  bond  at  $200  to  secure  the  costs  of 
court  On  the  next  morning,  as  soon  as 
court  had  convened,  the  plaintiffs  tendered  a 
suspensive  appeal  bond,  with  solvent  surety, 
for  the  sum  of  $200,  to  cover  the  costs  of 
court,  and  asked  for  an  order  for  a  suspensive 
appeal  from  the  Judgment  dissolving  the  writ 
of  injunction  on  the  face  of  the  papers.  The 
judge  thereupon  wrote  the  following  order 
up<Hi  tbe  face  of  tbe  bond,  viz.: 

"Tbe  court  adheres  to  tbe  original  order, 
viz.  that  tbe  granting  of  a  suspensive  appeal 
in  this  case  is  conditioned  on  the  furnishing  of 
an  additional  injunction  bond  in  tlie  sum  of 
$130,000,  as  well  as  an  appeal  bond  in  the  snm 
of  $200.  The  snspensive  appeal  is  therefore 
refused  on  the  famiahing  of  this  bond  alone. 

"New  Orleans,  March  23,  1920. 

[Signed]    B.  C.  Cage,  Judge." 

Thoeupon  Oie  pUlntUTs  gave  notice  of 
their  intention  to  apidy  to  this  court  for  a 
writ  of  mandamus  to  compel  tbe  granting  of 
a  suq)enslve  appeal  on  a  bond  of  $200,  and 
for  a  writ  of  prohibition,  to  prohibit  the  judge 
from  making  the  fuxnisbing  of  tbe  additional 
injunction  bond  a  condition  precedent  to  tbe 
granting  of  the  suspensive  appeal. 

In  answer  to  the  role  to. show  cause  why 
the  relief  prayed  for  by  tbe  relators  should 
not  be  granted,  the  Judge  of  tbe  dvil  district 
court  explains  that  his  reason  for  requiring 
that  the  additional  injunction  bond  should 
be  fumlsbed  before  the  appeal  could  be  taken 
was  that  the  effect  of  tfie  aiveal  would  be 
to  take  the  case  oat  of  his  Jurisdiction,  and 
thereby  divest  him  of  authority  to  increase 
the  Injunction  bond.  Whether  the  additional 
injunction  bond  required  by  the  respondent 
Judge  is  excessive  is  not  before  us  for  deci- 
sion. The  question  presented  is  whether  the 
Judge  had  the  authority  to  make  the  furnish- 
ing of  an  additional  injunctlim  bond  a  oondl- 


Digitized  by 


Google 


892 


86  SOT}THICBN  REPOQTBB 


(Uu 


don  precedent  to  the  granting  of  a  ■uspenslve 
appeal  on  a  bond  for  coats. 

[1-3]  The  <HiIy  bond  required  by  law  for  a 
anspenslve  appeal  from  a  Judgment  dissolv- 
ing  a  writ  of  injunction  on  the  face  of  the 
papers  is  a  bond  for  an  amount  sufficient  to 
pay  the  costs  of  court.  See  Parks  et  al.  ▼. 
Hughes,  Sherifr,  et  aL,  14S  La.  1063,  79  South. 
861,  and  the  list  of  decisions  there  cited.  The 
Judge  could  not,  and  in  this  case  he  did  not, 
require  the  plaintlfTs  to  furnish  an  appeal 
bond  to  secure  the  defendants  against  any 
damages  that  might  be  suffered  pending  the 
appeal.  In  a  sense  it  may  be  said  that  the 
Judge  could  not  make  the  giving  of  an  addi- 
tional injunction  boaA  a  condition  precedent 
to  the  plaintiffs'  right  to  a  suspensive  appeal 
on  a  bond  for  costs.  But  the  idalntiffs  were 
in  no  better  position,  with  regard  to  the  right 
of  the  Judge  to  increase  the  injunction  bond, 
after  the  Judge  had  dissolved  the  writ  of  in- 
junction on  the  face  of  the  iKipers,  than  the 
plaintiffs  would  have  been  if  the  injunction 
had  not  been  so  dissolved.  The  effect  of  the 
suspensive  appeal  would  have  been  to  main- 
tain the  status  quo;  ttiat  is,  to  keep  the  in- 
junction in  full  force,  subject,  however,  to 
the  right  of  the  Judge  to  increase  the  bond 
if  it  was  insufficient  Whether  the  Judge 
would  have  had  tliat  right  after  having  al- 
lowed the  suspensive  appeal  Is  a  matter 
which  we  are  not  called  upon  now  to  decide. 
He  adopted  the  safe  course  in  order  to  avoid 
any  doubt  as  to  whether  he  had  Jurisdiction 
to  order  that  the  injunction  bond  should  be 
increased.  There  is  no  doubt,  and  it  is  not 
disputed,  that  the  Judge  had  authority  to 
require  that  the  plaintiffs  should  furnish  an 
additional  injimction  bond,  it  the  bond  orig- 
inally required  was  found  to  be  insufficient, 
at  any  time  before  the  Judgment  was  ren- 
dered, dissolving  the  writ  on  the  face  of  the 
papers.  And  there  is  soimd  reason  why  a 
Judge  should  have  authority  to  increase  the 
lnjuncti<m  bond  when  he  has  ordered  the  writ 
dissolved  on  the  face  of  the  papers,  and  the 
plaintiffs  have  asked  for  a  suspensive  appeal 
from  the  Judgment  The  reason  why  a  bond 
for  costs  is  sufficient  for  an  appeal  from  a 
Judgment  dissolving  a  writ  of  injunction  on 
the  face  of  the  papers  is  that  the  injunction 
bond  Is  presumed  to  l>e  sufficient  to  secure 
all  damages  which  the  defendant  may  suffer 
as  a  result  of  the  injunction.  That  reason 
vanishes  when  It  develops  that  the  injunctiwi 
bond  Is  not  sufficient  to  protect  the  defendant 
against  such  damages  as  may  result  from  a 
continuance  of  the  injunction  in  force  pend- 
ing a  suspensive  appeal.  In  such  case,  there- 
fore, the  suspensive  appeal  should  not  have 
the  effect  of  deriving  tlie  Judge  of  his  dis- 
cretion to  order  an  additional  injunction  bond 
to  protect  the  defendant  against  damages 
that  may  result  from  a  continuance  of  the  in- 
junction in  force  pending  the  appeal.  Under 
these  circumstances  the  respondent  Judge  did 
not  abuse  his  authority  or  discretion  in  re- 


quiring that  the  plalntlfla  sbonld  furnish  aa 
additional  injunction  Ixnd  within  tlie  time 
spedfled.  In  default  of  whldi  tlieir  Injunc- 
tion should  be  dissolved.  If  the  plaintlfl» 
shoiSld  fall  to  comply  with  the  order,  the  in- 
junction would  be  dissolved,  not  by  virtue  of 
the  Judgment  dissolving  the  writ  on  the  face 
of  the  paijcrs,  but  by  virtue  of  the  subsequent 
order  requiring  the  additional  injunction 
l>ond.  There  is  nothing  inconsistent  in  the 
two  orders,  the  one  dissolving  the  writ  on 
the  face  of  the  papers  and  the  other  requiring 
that  the  plaintiffs  should  furnish  an  addltloa- 
al  injunction  bond  while  the  question  of  cor- 
rectness of  the  first  order  is  pending  on  ap- 
peal. If,  on  the  appeal  from  the  Judgment 
dissolving  the  writ  on  the  face  of  the  papers, 
the  Judgment  should  be  affirmed,  the  writ 
will  then  t>e  dissolved,  not  because  of  in- 
sufficiency in  the  injunction  bond,  but  because 
the  plaintiffs  would  not  he  entitled  to  the 
writ  on  the  face  of  their  pleadings.  If,  on 
the  other  hand,  the  Judgment  dissolving  tbe 
injunction  on  the  face  of  the  papers  sbonld 
be  reversed,  the  injunction  will  remain  in  fall 
force;  but  there  is  no  reason  why  the  plain- 
ttffs  should,  in  that  event  be  allowed  an  in- 
junction on  an  insufficient  bond. 

The  effect  of  the  ruling  comi^ined  of,  de- 
nying the  plaintiffs  a  suspensive  appeal  until 
and  unless  they  should  furnish  an  additional 
injunction  bond,  was  merely  to  deny  the 
plaintiffs  a  right  to  suspend  execution  of  the 
judgment  in  the  sense  of  depriving  the  dis- 
trict Judge  of  his  authority  to  Increase  tbe 
injunction  bond  pending  the  appeal.  It  may 
be  said  that  the  Judge's  order,  making  the 
furnishing  of  -an  additional  injunctian  bond 
a  condition  precedent  to  the  plaintills'  tight 
to  a  suspensive  appeal,  was  not  literally  cor- 
rect But  we  are  dealing  not  so  much  with 
the  precise  language  as  with  the  substance 
and  effect  of  tbe  order.  The  meaning  of  it 
was  that  the  plaintiffs  should  not  be  allowed 
to  suspend  execution  of  the  Judgment  dis- 
solving the  writ  of  injunction,  in  the  sense 
of  depriving  the  Judge  of  his  authority  to  in- 
crease the  injunction  l)ond,  pending  the  ap- 
peaL  It  was  a  wise  precaution,  and  in  no 
manner  harmful,  for  the  Judge  to  exercise  his 
authority  to  Increase  the  injunction  bond  tie- 
fore  allowing  the  case  to  be  taken  out  of  lila 
jurisdiction  by  a  suspensive  appeaL 

The  alternative  writs  Issued  herein  are  re- 
called, and  the  relief  prayed  for  by  tbe  re- 
lators is  denied  at  their  cost 

MONBOE,  C.  J.  (dissenting).  Plalntlirs 
(relator  herein)  brought  this  suit  as  citisens 
and  taxpayers  of  the  jjarlsh  of  St.  Tammany, 
alleging  Uiat  by  the  constitutlcnial  amend- 
ment proposed  by  Act  No.  18  of  the  extra 
session  of  the  General  AssemUy  of  1918  and 
adopted  In  November  of  that  year,  the  "state 
highway  engineer"  was  authorised,  with  tbe 
approval  of  the  "board  of  liquidation  of  tlie 
state  debt"  to  let  contracts  for  tbe  construc- 
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tlon  oS  two  hlgbvaya  In  ttila  state;  the  one, 
known  as  Chef  Menteur  road,  to  commence 
at  People's  avenue,  In  New  Orleans,  and 
extend  to  a  point  in  the  parlsli  of  St.  Tam- 
many on  the  Mississippi  state  line,  and  the 
other,  called  the  Hammond-New  Orleans 
highway,  extending  from  New  Orleans  to 
the  town  of  Hammond;  that  the  amendment 
provides  for  the  deposit  with  the  state  treas- 
urer of  certain  revemies,  for  account  of  the 
highway  department,  to  constitute  a  special 
fund  to  be  known  as  state  highway  fund  No. 
2,  Chef  Henteur  and  Hammond-New  Orleans 
state  highways,  which  is  dedicated  to  the 
payment  of  obligations  arising  out  of  any 
and  all  contracts,  made  and  to  be  made,  and 
all  bonds,  notes,  and  certificates  issued  by 
said  board  of  liquidation  to  provide  moneys 
for  the  construction  of  said  highways;  that 
it  authorizes  the  board  to  issue  such  bonds, 
etc.,  in  anticipation  of  the  collection  of  such 
revenues,  and  to  borrow  money  thereon,  not 
to  exceed  $750,000,  and  that  bonds  to  that 
amount  have  been  Issued  and  the  proceeds 
are  now  available  in  said  state  highway  fund 
No.  2,  etc.,  to  the  amount  of  1700,000;  that 
the  amendment  further  provides  that  the 
money  so  realized  shall  "only  be  paid  on  the 
warrant  of  the  state  highway  engineer,  ap- 
proved by  the  president  of  the  state  board 
of  engineers";  that  section  6  of  the  amend- 
ment provides  "that  the  proceeds  of  the  sale 
of  all  bonds  •  •  •  shall  be  used  first 
to  pay  for  the  construction  and  completion 
of  the  Chef  Mentenr  road  and  bridges  in  the 
parishes  of  Orleans  and  St  Tammany 
*  *  *  ;  and  second,  on  and  after  reserv- 
ing and  setting  aside  the  amount  necessary 
to  pay  for  the  completion  of  the  Chef  Men- 
teur road  and  for  bnildlng  all  necessary 
bridges  therefor,  to  pay  for  the  construction 
of  the  said  public  highway  from  Hammond 
to  New  Orleans,  and  the  building  of  all  nec- 
essary bridges  therefor;"  that  the  plain  dec- 
laration and  intent  of  said  section  is  that 
the  Chef  Mentenr  road,  with  all  necessary 
bridges,  shall  be  completed  in  its  entirety, 
"and  the  fund  dedicated  to  that  purpose  and 
known  as  'state  highway  fund  No.  2,  Chef 
Menteur  and  Hammond-New  Orleans  state 
highways,'  used  and  paid  out  to  defray  the 
cost  thereof,  and  that,  the  amount  necessary 
for  that  purpose,  having  been  definitely  ascer- 
tained, shall  be  reserved  and  set  aside  before 
said  fund,  or  any  part  thereof,  shall  become 
available  for  the  construction  of  the  Ham- 
mond-New Orleans  highway,  or  any  part,  or 
section,  thereof,  the  construction  of  which, 
or  any  part  or  section  of  which,  Is  made 
secondary  to  the  primary  purpose  of  said 
constitutional  amendment,  to  wit,  the  con- 
struction and  completion  of  said  Chef  Men- 
teur road  and  all  necessary  bridges  there- 
for." 

That  petitioners  are  informed  and  believe, 
and  so  Charge,  that  the  cost  of  the  Ohef 


Menteur  road  wiQ  exceed  the  total  amount 
of  the  proceeds  of  the  b<»ids  authorized  by 
the  amendment  and  deposited  to  the  credit 
of  the  bi^way  fund  No.  2,  and,  hence,  that 
no  part  thereof  is  avallaUe  for  the  construc- 
tion of  the  Hammond-New  Orleans  highway ; 
that,  notwithstanding  that  the  Chef  Menteur 
road  has  not  been  completed,  and  that  only 
about  9  miles  thereof  has  been  contracted 
for,  or  bids  thereon  invited;  and,  notwith- 
standing that  there  remain  more  than  40 
miles  of  that  road,  extending  through  a  ter- 
ritory abounding  in  sloughs,  bayous,  small 
lakes  and  rivers,  requiring  many  bridges  and 
culvejrts,  and  involving  unusual  expense  for 
construction,  and  that  no  estimates  have 
been  made,  no  bids  invited,  and  no  contracts 
let  for  such  construction,  and  hence  that 
the  amount  required  therefor  has  not  been, 
and  cannot  now  be,  reserved,  as  required  by 
the  constitutional  amendment,  the  said  Dun- 
can Bole, .  state  highway  engineer,  on  or 
about  February  S,  1820,  In  violation  of  the 
mandatory  and  specific  provisions  of  said 
amendment,  awarded  a  contract  to  W.  6. 
Womack  for  the  construction  and  completion 
of  4.91  miles  of  the  Hammond-New  Orleans 
highway,  designated  as  section  Al,  running 
from  Ponchatoula  north  8.27  mUes;  Pon- 
chatonla  south  1.64  miles,  in  the  parish  of 
Tangipahoa,  and  calling  for  an  expenditure 
of,  say,  $59,541.08,  plus  10  per  cent,  for  con- 
tingendes,  out  of  said  highway  fund  No.  2, 
and  on  February  18,  1920,  the  board  of  liq- 
uidation approved  said  award;  that  peti- 
tioners are  informed,  believe,  and  charge 
that  said  state  highway  engineer,  unless  re- 
strained by  order  of  court.  In  order  to  de- 
fray the  cost  of  the  work  called  for  by  said 
contract  as  the  same  becomes  due,  will  is- 
sue his  warrant,  or  warrants,  against  the 
special  fund  in  question;  that  the  same  will 
be  approved  by  the  president  of  the  board  of 
state  engineers;  and  that,  as  the  whole 
amount  available  to  the  credit  of  that  fund 
is  required  for  the  completion  of  the  Chef 
Menteur  road,  its  diminution  by  the  payment 
of  said  warrants  will  render  such  completion 
impossible,  the  constitutional  amendment 
will  be  violated,  and  irreparable  injury  will 
be  indicted  upon  petitioners  as  citizens  and 
taxpayers  of  the  territory  throng  which 
that  road  should  be  constmcted. 

la  accordance  with  the  prayer  of  the  peti- 
tion, a  writ  of  injunction  was  Issued,  direct- 
ed to  Duncan  Buie,  state  highway  ^igineer, 
and  Frank  M.  Kerr,  chief  engineer  and  presi- 
dent of  the  board  of  state  engineers,  prohibit- 
ing them  from  letting  and  signing  the  con- 
tract mentioned  in  the  petition,  or,  in  the 
event  of  its  having  been  let,  further  probity 
Iting  them  from  issuing  or  approving  any 
warrant  against  the  state  highway  fund  Na 
2,  Chef  Menteur  and  Hammond-New  Orleans 
state  highways,  in  payment  toe  any  work  un- 
der said  contract. 
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In  making  tbe  order  for  the  Injunction, 
the  Judge  to  whom  the  application  was  pre- 
sented flzed  tbe  amonnt  ot  the  bond  at  $2,000^ 
and  a  bond  for  that  amonnt  was  filed  on  the 
same  day.  Thereafter,  on  March  2,  the  de- 
fendants, throngta  the  Attorney  Oeneral, 
moved  to  dissolve  tbe  Injunction,  on  the 
grounds  (stated  In  substance)  that  the  peti- 
tlon  discloses  no  cause  of  action;  that  It 
fails  to  negative  the  fact  that  an  amount 
has  been  set  aside  and  reserved  for  the  con- 
struction of  the  Chef  Mentenr  road,  but, 
"averring  that  tbe  necessary  amonnt  has  not 
been  reserved,"  attempts  to  substitnte  the 
opinion  of  the  petitioners  for  the  opinion  and 
discretion  of  the  state  highway  engineer  and 
board  of  liquidation;  that  plalntltTB  hare 
"no  legal  standing  in  court,  nor  any  legal 
right  to  attack  or  control  the  discretion  vest- 
ed In  the  state  highway  engineer  and  presi- 
dent of  the  state  board  of  engineers  and  the 
board  of  liquidation  of  the  state  d^t  in  de- 
ciding the  route  or  direction  of  the  road, 
the  type  of  road  to  be  built,  the  cost  of  same, 
or  what  contracts  shall  or  shall  not  be  let 
once  the  provisions  of  the  act  have  been  com- 
plied with  by  first  reserving  and  setting  aside 
an  amount,  in  the  wisdom  and  discretion  of 
those  vested  with  the  authority  to  decide, 
which  shall  be  necessary  to  construct  said 
hlghwaya" 

The  Judge,  here  made  respondent,  Iianded 
down  an  opinion  and  decree  on  March  8,  dli^ 
solving  the  injunction,  without  damages. 
On  March  11  plaintiffs  filed  a  motion  for 
uew  trial,  which  was  submitted  and  denied 
on  tbe  same  day;  and  on  March  16  the 
Judgment  was  signed.  On  the  following  day 
(March  17)  counsel  for  plaintltF  accepted 
service  of  a  rule,  taken  on  behalf  of  defend- 
ants, in  which  it  Is  alleged  that  "movers  are 
informed  by  counsel  for  plaintiffs  that  an 
appeal  will  be  taken  from  said  Judgment  and 
on  suggesting  •  •  *  that  the  bond  for  an  ap- 
peal will  only  cover  costs  of  this  suit,  •  •  • 
that  tbe  taking  of  said  appeal  wUI  have  the 
effect  of  maintaining  said  injunction,  and  that 
the  bond  *  *  *  is  Insufficient  to  protect 
movers  in  whatever  damages  they  might  suf- 
fer," prayed  that  plaintiffs  be  ordered  to 
show  canse,  etc.;  and  they  were  according- 
ly ordered  to  show  cause,  on  March  19,  why 
tbe  injunction  bond  (of  $2,000)  should  not 
be  declared  insufficient  and  Increased  to 
$150,(XX>.  On  March  18  plaintifCs  filed  a  mo- 
tion for  a  suspensive  and  devolutive  appeal, 
in  the  alternative,  from  the  Judgment  (of 
March  16)  dissolving  tbe  injunction,  on  their 
furnishing  bond  In  the  sum  of  $200.  In  the 
meanwhile,  tbe  rule  to  incTcase  the  amount  of 
tbe  injunction  bond,  of  which  service  had  been 
accepted  and  the  costs  of  the  court  apparent- 
ly paid  on  March  IT,  was  also  filed  on  the 
IStta  (ft  few  minutes,  it  is  said,  before  tbe 
filing  of  the  moti<»  for  appeal),  and,  on  that 


'  day  Oie  following  took  place  in  the  court,  to 
wit: 

"Mr.  Oooper  [of  counsel  for  plaintiff]:  Z  de- 
sire to  give  notice  of  the  filing  of  a  motion  for  a 
suspensive  appeaL 

"Th«  Court:  In  this  matter,  in  which  a  mo- 
tion for  a  suspensive  appeal  has  been  presented 
to  the  court,  there  is  pending  before  the  court 
a  rule,  flzed  for  Friday,  March  19,  1920,  in 
which  the  suggestion  la  made  to  the  court  that 
the  bond  on  which  the  injunction  issued  is 
grossly  inadequate  to  protect  tbe  rights  of  tbe 
defendants.  As  there  is  ample  time  to  hear 
this  rule  to  Increase  the  injunction  bond  and 
dispose  of  it  before  the  10  days  for  the  su>- 
pttislve  appeal  will  have  expired,  the  court  will 
take  the  motion  for  a  sospensive  appeal  under 
advisement,  in  order  to  determine,  before  it 
loses  Jurisdiction  of  the  cause,  whether  or  not 
the  injunction  bond  is  sufficient,  and,  at  what 
figure  the  court  will  fix  the  bond  for  the  sus- 
pensive appeaL  The  court  will  act  upon  both 
matters  within  the  next  10  days. 

"Mr.  Cooper:  Counsel  for  movers  for  the 
suspensive  appeal  desires  now  to  give  notice  to 
the  court  and  to  counsel  for  defendants  of  the 
intention  of  plaintiffa  in  suit  to  apply  for  re- 
medial writs  to  the  Supreme  Court." 

Which  notice  was  accei>ted,  and  more  for- 
mal notice  waived. 

Thereafter  (on  March  20)  counsel  for  plain- 
tiff excepted  to  the  rule  to  increase  the 
amount  of  the  Injunction  bond,  on  the 
grounds:  (1)  That  it  discloses  no  cause  of 
action ;  (2)  that,  tbe  Judgment  dissolving  the 
injunction  having  become  final,  the  court  was 
without  authority  to  order  an  increase  in 
the  amount  of  the  bond ;  (3)  that  tbe  amount 
having  been  fixed  by  the  Judge  who  granted 
the  Injunction  at  an  amount  which  he 
deemed  sufficient  to  protect  the  'defendants, 
and  defendants,  having  subnoltted  thereto, 
and  having  moved  to  dissolve  the  injunction, 
and  gone  to  trial,  submitted,  and  obtained 
Jndgnwit  on,  said  rule,  without  complaining 
of  tbe  amount,  are  now  estopped  to  make 
such  complaint 

The  matter  was  called  for  bearing,  and 
heard,  on  March  22,  and  the  proceedings 
were  opened  by  an  objection  from  plalntlfTs 
counsel  to  the  introduction  of  any  evidence 
in  support  of  plaintiff  rule  on  the  grounds 
set  up  in  the  exception,  which  objection  hav- 
ing been  overruled,  there  was  introduced  by 
defendants  a  copy  of  a  resolution  adopted 
by  the  board  of  liquldatlim  on  February  5, 
1920,  setting  aside  $860,000  (of  the  $700,000). 
to  which  we  have  referred,  tox  the  laying 
out,  construction,  and  eompletloa  of  the 
"Chef  Mentenr  road  and  bridges  in  the  par- 
ishes of  Orleans  and  St  Tammany,"  and  the 
state  highway  engineer  was  called  to  the 
stand,  and  testified  that  the  aid  of  the  fed- 
eral government  to  the  extent  of  GO  per 
cent  of  the  cost  was  to  be  expected  in  the 
road  building  contemplated,  "provided  the 
project  contains  the  necetpsary  quallfica- 
tlona";    that  U  bad  been  tentatively,  ap- 
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proved  by  the  federal  anOiorltles;  that  the 
contract  had  been  awarded,  aa  alleged  by 
plaintiffs,  and  approved  by  the  board  of 
liquidation,  and  that  another  contract,  in- 
volving  1600,000,  had  been  advertised,  and  a 
bid  received,  with  a  deposit  of  6  per  cent 
which  defendants  are  holding;  that  it  Is 
probable  that  there  will  be  an  Increase  in 
the  cost  of  material  and  labor,  and  Increased 
dlfacalty  tn  finding  ccMitractors  to  undertake 
the  work.  From  which,  there  being  no  oth- 
er testimony,  the  trial  judge  concluded  that 
the  increased  cost  of  the  entire  work  con- 
templated by  the  amendment  might  readily 
amount  to  $182,000,  and  he  thereupon  gave 
judgment,  making  the  rule  absolute,  "to  the 
extent  of  ordering  the  plaintiff  to  furnish 
an  additional  Injunction  bond  in  the  sum  of 
$130,000,  within  10  days,  in  default  of  which 
the  injunction  will  be  dissolved  and  set 
aside." 

On  the  next  day  (Mard>  23),  plaintiffs  ten- 
dered au  appeal  bond  in  the  sum  of  $200, 
to  cover  costs,  and  renewed  their  demand  for 
a  suspensive  appeal,  and  the  resiwndent 
judge  made  the  following  indorsement  on 
the  bond  so  tendered,  to  wit: 

"l%e  court  adheres  to  its  original  order,  via. 
that  the  granting  of  a  suspenaive  appeal  in  this 
cause  is  conditioned  on  the  famishing  of  an  ad- 
ditional injunction  bond  in  the  snm  of  $180,000, 
aa  well  aa  an  appeal  bond  in  the  snm  of  $200. 
The  Busponsive  appeal  is  therefore  refused  on 
the  furnishing  of  this  bond  alone. 

"N.  O.,  March  28,  1920. 

"[Signed]  H.  O.  Cage,  Judge." 

PlaintlflB  then  (on  March  24)  made  the  ap- 
plication to  this  court,  now  under  cooalder- 
atlon,  fi>r  writs  of  certiorari,  mandamus  and 
prohibition,  and  an  order  nisi  and  staying 
order  were  issued. 

Opinion. 

At  and  from  the  moment,  on  March  16, 
whm  the  judgment  dissolving  the  injunction 
was  signed,  plaintiffs  were  entitled  to  a  sus- 
pensive appeal  therefron,  upon  giving  bond 
for  a  sum  exceeding  by  one-half  the  amount 
of  such  costs  as  they  might  reasonably  be 
considered  to  be,  or  likely  to  become,  liable 
for.  Parks  t.  Hughes,  148  La.  1063,  79 
South.  861;  Ruppert'v.  Fontenot,  138  La. 
876,  70  South.  381;  Crowley  Bank  v.  Hurd, 
137  La.  787,  60  South.  175;  In  re  Levert,.133 
La.  591,  68  South.  198;  In  re  Goldsmith, 
128  La.  1019,  56  South.  660;  Day  v.  Bailey, 
116  La.  961,  41  South.  223;  State  ex  reh 
Gain  V.  Judge,  40  La.  Ann.  841,  6  South. 
108;  State  ex  rel.  Bdian  v.  Judge,  32  La. 
Ann.  1277;  Bauer  v.  Lochte,  80  La.  Ann. 
680;  State  ex  rel.  Williamson  v.  Judge,  30 
La.  AUL  315;  State  ex  rel.  Durand  v.  Judge, 
SO  La.  Ann.  283;  Malain  v.  Judge,  29  La. 
Ann.  798;  State  ex  reL  Roudanes  t.  Judge, 
28  La.  Ann,  617 ;   Stackhouse  v.  Znnts,  21  La. 


Ana.  152.     I   am  unable  to  reconcile  with    prt^terty  mwtgaged  aa  long  m  the  matter  la 


that  right  the  condition  imposed  by  our 
learned  Brother,  that  it  should  be  exercised 
only  upon  the  ^vlng  by  plaintiff  of  an  addi- 
tional  injunction  bond.  It  may  very,  well 
be  that  such  a  bond  should  have  been  re- 
quired as  a  condition  precedent  to  the  issu- 
ance of  the  injunction;  but  it  was  not  so 
required  at  that  time,  and,  plaintiffs  having 
given  the  bond  that  was  required,  and  tlie 
injunction  having  been  thereupon  issued, 
and  having  been  then  dissolved,  for  reasons 
having  no  connectioa  with  the  bond,  their 
right  to  appeal  trom  the  judgment  ordering 
its  dissolution  became  vested  upon  the  sign- 
ing of  the  judgment,  and  its  exercise  could 
not,  thereafter,  have  been  rendered  impos- 
sible, or  more  difficult  than  the  law  had 
made  it,  by  anything  that  either  the  defend- 
ants or  the  courts  could  do. 

Learned  counsel  for  defendants  refer  the 
court  to  the  cases  of  State  v.  Judge,  19  La. 
167;  State  ex  reL  Coons  v.  Judge,  27  La. 
Ann.  334,  and  Hart  v.  Judge,  84  La.  Ann. 
1210,  as  sustaining  fbe  proposlti<m,  among 
others,  that — 

"Until  an  appeal  Is  actually  perfected,  it  is 
within  the  province  of  Ae  trial  court  to  increase 
the  injunction  b<»id,  or  donand  an  additional 
bond  to  secure  the  party  who  may  suiter  by  the 
appeal." 

But  that  was  not  exactly  the  question 
that  was  presented  in  those  cases,  or  either 
of  them. 

In  the  case  first  mentioned,  it  appears  that 
D.  T.  Walden  obtained  an  injunction  re- 
straining the  city  bank  from  foreclosing  a 
certain  mortg^age  during  the  pendency  of  an 
action  of  nullity  that  he  had  instituted; 
that  the  injunction  was  dissolved,  with  dam- 
ages, by  a  Judgment  rendered  upon  a  rule 
taken  by  the  bank,  from  which  judgment 
Walden  took  a  "regular  suspensive  appeal," 
giving  bond  to  cover  the  damages  awarded, 
and  lodged  the  appeal  in  this  court;  that 
the  bank  applied  for  another  order  of  seizure 
and  sale,  which  was  refused,  and  that  the 
bank  appealed  from  that  ruling;  that  the  in- 
junction suit  was  then  tried  on  its  merits, 
and  dismissed  as  in  case  of  nonsuit,  and  that 
Walden  took  a  suspensive  appeal  from  that 
judgment,  on  a  bond  for  costs,  in  an  amount 
fixed  by  the  judge ;  that  the  judge  thereaft- 
er granted  the  order  of  seizure  and  sale 
that  he  had  previously .  refused,  whereupon 
Walden  applied  to  the  Supreme  Court  for  a 
writ  of  prohibition,  and,  upon  the  hearhctg  of 
that  application  ttie  court  hdd  that  the  bond 
for  costs  was  all  that  was  necessary  to  main- 
tain the  injuncftlon,  as  originally  Issued; 
that  "by  obtaining  his  writ  of  injunction  and 
furnishing  the  security  required  by  the 
Judge,  Walden  became  entitled  to  the  protec- 
tloo  of  the  court,  and  to  its  interposition  ao 
aa  to  prevent  the  seiaure  and  sale  of.  the 
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controTCray  remained  undetermined,"  and 
bence  tbat  the  issuance  of  the  last  order 
of  seizure  and  sale  was  onautliorlzed ;  that, 
though  the  appeal  would  probaWy  delay  the 
bank  in  the  collection  of  its  money,  there 
was  no  law,  known  to  the  court,  that  re- 
qoired  a  plaintiff,  who  had  given  a  bond  to 
secure  the  damages  which  might  be  sustained 
by  a  defendant,  and  who,  on  appealing,  gave 
another  bond  to  secure  the  damages  recov- 
ered against  him,  to  fomlsli  an  additional 
appeal  bond,  as  the  counsel  for  the  bank 
contended,  and  the  trial  Judge  thought, 
should  be  done,  to  secure  the  amount  of 
the  debt 
In  concluding  the  opinion,  however,  the 

court  said: 

••  •  •  •  But  as  the  writ  applied  for  is  not 
a  writ  of  right,  and  as  we  conceive  it  ia  in  our 
power  to  grant  It  with  such  conditions  as  will 
secure  to  the  party  who  may  suffer  by  it  a 
Bufflcient  indemnity  for  losses,  trouble,  and  de- 
lay, which  it  may  perhaps  unjustly  and  im- 
properly occasion  him  to  sustain,  we  tUnk  it 
our  duty,  under  the  circumstances  of  the  case, 
to  require  that,  before  the  Issuing  of  the  writ 
of  prohibition  by  him  prayed  for,  the  applicant 
sbaU  file  with  the  clerk  of  this  court  his  addi- 
tional bond  in  favor  ot  the  city  bank,  with  good 
and  sufficient  security  in  soUdo  for  the  sum  of 
$75,000,  conditioned  that  he  shall  pay  all  such 
damages  as  shall  have  been  sustained  by  said 
bank,  in  case  it  should  be  decided  that  the  in- 
junction heretofore  obtained  has  been  wrong- 
fully sued  out,  and  illegally  and  improperly 
kept  in  force  on  the  appeal  before  this  court." 

I  need  only  remark  in  regard  to  the  rul- 
ing 80  made  that  the  Constitution  and  the 
Code  of  Practice,  which  are  the  only  sources 
from  which  this  court  has  ever  derived  au- 
thority to  issue  the  writ  of  prohibition,  have 
never  required  or  contemplated  the  giving  of 
a  bcmd  by  the  applicants  as  a  condition  pre- 
cedent to  the  issuance  of  that  writ  The 
case  thus  dted  was  decided  in  1841.  The 
only  provisions  of  the  Constitution  then  In 
force  (that  of  1812)  which  could  have  any 
possible  bearing  upon  the  subject,  were  the 
following: 

"Sec.  2  (art  4).  The  Supreme  0>urt  shall 
have  appellate  jurisdiction  only,  which  juris- 
diction shall  extend  to  all  dvil  cases  when  the 
matter  in  dispute  shall  exceed  the  snm  of  three 
hundred  dollars."- 

"Sec.  11  *  •  •  The  Legislature  shall  never 
adopt  any  system  or  code  of  laws  by  general 
reference  to  the  said  system  or  Code,  but  in 
all  cases  shall  specify  the  several  provisions  of 
the  laws  it  may  enact" 

"Sec  12.  Th«  judges  of  all  courts  •  •  • 
shall,  as  often  as  it  may  be  possible  so  to  do, 
in  every  definite  judgment  refer  to  the  partic- 
ular law  in  virtue  of  which  such  judgment  is 
founded.    •    •    •» 

The  Code  of  Practice  contained  them,  as 
It  does  now  (Code  of  Practice,  p.  22)  certain 
articles  (845-854)  under  the  subtitle  "Of 
fbe  ordor  forbidding  further  proceedings  in 


a  suit  (writ  of  prohibition),"  which  arti- 
cles declare  that  the  "mandate,"  or  writ  of 
prohibition.  Is  an  order  issued  in  the  nanae 
of  the  state,  by  an  appellate  court  of  com- 
petent Jurisdiction,  and  directed  to  the  Judge 
and  to  the  party  suing  before  an  inferior 
court  fortiiddlng  them  to  proceed  further 
In  the  cause;  that  in  order  to  obtain  the 
mandate,  the  "defendant"  complaining  tbat 
the  inferior  court  is  about  to  exceed  Its 
Jurisdiction,  shall  present  a  petition  to  tbe 
superior  court  stating  his  case;  that  tbe 
court  to  which  the  petition  is  presented  shall 
require  it  to  be  verified  by  the  oath  of  the 
petitioner,  unless  the  facts  be  otherwise  dis- 
closed; and  the  function  of  the  superior 
court  is  then  defined  as  follows: 

"Art  849.  If  the  court  shaU  think  that  the 
matters  stated  in  the  petition  are  sufficient  it 
shall  issue  an  order  forbidding  the  judge  to 
take  cognizance  of  the  cause,  and  forbidding 
the  plaintiff  to  prosecute  it  further." 

Tbe  system  of  equity  estaMished  in  Eng- 
land and  the  other  states  of  the  American 
Union  l>eing  among^  those  the  adoptim  of 
which  was  prohibited,  and  there  being  no 
other  law  than  that  above  quoted  nuthoriz- 
tng  the  issuance  of  the  writ  of  prohibition,  I 
am  constrained  to  conclude. that  tbe  require- 
ment that  the  applicant  for  such  writ  should 
file  a  bond  in  the  office  of  the  derk  of  this 
court  was  wholly  unauthorized. 

The  Jurisdiction  of  this  court  remained 
unchanged  under  the  Constitutions  of  1845, 
1852,  1864,  and  1868,  save  that  the  appellate 
Jurisdiction  was  enlarged,  and  it  was  vested 
with  authority  to  issue  writs  of  habeas  cor- 
pus in  aid  thereof,  and  the  Code  of  Practice 
remained  undianged  in  so  far  as  the  writ 
of  prohibition  was  concerned.  While  the 
Constitntion  of  1868  was  in  force,  the  case 
of  State  ex  rel.  Coons  v.  Judge,  27  lia.  Ann. 
884  (the  next  case  cited  on  behalf  of  defend- 
ants) was  brought  before  the  court  and  It 
there  appeared  that  plaintiff  was  suing  to 
recover  an  Interest  in  a  steamboat  and,  al- 
leging that  defendant  was  about  to  sell  her, 
obtained  an  injunction,  <ni  a  bond  of  $1,000, 
prohibiting  the  sale;  that  the  injunction  was 
dissolved  on  rule,  and  tbat  he  applied  tat  a 
suspensive  appeal  on  giving  bond  for  $250; 
that  the  trial  Judge  refused  to  grant  the  ap- 
peal save  on  his  giving  bond  in  the  sum  of 
$25,000,  whereupon  he  applied  to  this  conrt 
to  compel  tbe  granting  of  the  appeal  upon 
tbe  bond  f<Mr  $250.  And  this  court  after 
reviewing  tbe  case  of  State  v.  Judge,  18  La. 
167,  to  which  we  have  referred,  stated  its 
conclusion  as  follows: 

"Under  the  authority  of  this  case,  we  fed 
Justified  in  sayiug  that  the  relator  is  entitled  to 
a  snspensive  appeal,  and  that  the  t>ond  whi<jk 
he  should  be  required  to  give  ia,  not  the  value 
of  the  property  in  dispute,  but,  the  damages 
which  may  result  from  the  improper  iasnance  ot 
tlie  injunctioa.    These  damages  would,  we  think. 
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be  covered  by  an  additional  bond  for  $5,000. 
It  is  tlierefore  ordered  tliat  tlie  rule  be  made 
absolute,  and  that  a  auspensive  appeal  be  al- 
lowed to  the  relator  npon  his  furnishing  bond 
and  security  in  the  sum  of  $5000." 

In  the  following  year  (1876)  there  was 
brought  before  the  same  court  the  case  of 
State  ex  rel.  Roudanez  t.  Judge,  28  La. 
Ann.  517,  in  which  it  appeared  that  relator 
bad  enjoined  the  mayor  and  administrators 
of  New  Orleans  from  enforcing  a  statute 
authorizing  a  tax  in  aid  of  a  railroad  com- 
pany ;  that  the  company  had  intervened  and 
obtained  the  dissolution  of  the  injunction; 
that  relators  had  applied  for  a  suspensive 
appeal  from  that  ruling,  which  application 
has  been  denied;  that  they  had  applied  for, 
and  obtained  from  this  court,  a  writ  of  man- 
damus, ordering  that  the  ai^eal  be  granted; 
that  the  trial  Judge  granted  the  appeal,  but 
refused  to  fix  the  return  day  or  the  amount 
of  the  bond:  and  that  relators  tendered  a 
bond  for  $1,000,  whereupon  the  Judge  made 
the  following  order,  to  wit: 

"In  granting  a  suspensive  appeal  in  this  case, 
in  compliance  with  the  peremptory  mandamus 
issued  by  the  honorable  Supreme  Court,  I  deem 
it  my  duty  under  the  doctrine  and  action  of  that 
«oait  in  the  case  of  State  v.  Judge,  19  La.  167, 
and  also  in  the  recent  case  of  Temple  S.  Coons 
T.  Judge,  *  *  *  to  require  the  appellanti  to 
file  toith  the  derk  of  this  court  their  additional 
bond  in  favor  of  the  intervener,  vrith  good  and 
tufflcient  leourity  m  aolido,  conditioned  that 
Maid  appellant  shall  pay  such  damages  as  the  in- 
tervener •  •  •  may  sustain  in  case  it  should 
te  decided  that  the  injunction  heretofore  oitain- 
*d  has  been  wronfffuUy  sued  out  [italics  as  found 
in  the  opinion  of  this  court,  from  which  the 
excerpt  is  taken],  .and  illegally  and  nnlawfully 
kept  in  force.  It  is  therefore  ordered  that  the 
intervener  •  •  •  appear  before  this  court 
*  *  *  and  present  their  proof  as  to  the  prob- 
able injury  the  said  company  may  sustain  by 
the  issuance  of  said  injunction  and  its  being 
kept  in  force  by  virtue  of  said  suspensive  ap- 
I>eal.  It  is  further  ordered  that  plaintiffs  and 
appellants  be  notified  to  be  present  at  the  talt- 
ing  of  said  testimony  and  to  present  to  the 
court  such  evidence  as  they  may  have  to  offer 
in  the  premises" 

Relators  thereupon  again  applied  to  this 
court,  and  it  was  here  said,  in  an  opinion 
concurred  in  by  three  of  the  five  Judges. 

"It  was  the  duty  of  the  judge  to  grant  a  sus- 
pensive appeal  fixing  a  return  day  and  the 
amount  of  the  bond  in  pursuance  of  the  peremp- 
tory order  of  this  court.  There  is  no  law  re- 
quiring an  additio'hal  bond  in  favor  of  the  in- 
tervener to  secure  him  from  damages  resulting 
from  the  granting  of  the  injunction.  When 
the  judge  granted  the  injunction  he  fimed  the 
hond  to  cover  damages  resulting  therefrom. 
The  judge  had  no  authority  to  fim  other  condi- 
tions than  those  prescribed  by  Uue  in  order 
that  relators  might  have  the  constitutional  right 
•0/  appeal."  (Italics  by  present  writer.) 
85SO.-57 


And  It  was  ordered  that  the  appeal  he 
granted  on  the  bond  of  $1,000. 

The  third,  and  last,  case,  to  which  atten- 
tion Is  called  by  counsel  for  defendant  is  that 
of  Hart  ▼.  Judge,  34  La.  Ann.  1210,  brought 
up  after  the  adoption  of  the  Constitution  of 
1879,  which  conferred  supervisory,  as  well 
as  appellate,  Jurisdiction  on  this  court,  and 
is  held  to  have  broadened  the  scope  of  the 
remedial  writs  which  the  court  is  authorized 
to  issue  In  the  exercise  of  that  Jurisdiction. 

In  the  case  thus  cited,  it  appeared  that 
the  relator  had  obtained  an  injimctlon,  upon 
a  bond  for  $2,000,  prolilblting  the  state  treas- 
urer from  investing  over  $600,000,  d^wsited 
with  the  fiscal  agent,  in  United  States  bonds, 
and  that  the  Injunction  had  been  dissolved, 
without  damages;  that  upon  his  applying 
for  a  suspensive  appeal  from  that  ruling  the 
trial  Judge  had  required  him  to  give  a 
bond,  in  the  sum  of  $250,000,  whereupon  he 
applied  to  this  court  for  writs  of  mandamus 
and  probibiticHi  and  it  was  here  said  (inter 
aUa): 

"A  plaintiff  in  injunction  mnst  give  bond 
when  the  writ  is  granted  in  a  sum  to  be  fixed  by 
the  judge,  who  must  then  determine,  from  the 
circumstances,  as  disclosed  in  the  petition,  what 
sum  will  reasonably  cover  the  damages  that 
may  l>e  caused  by  the  issuance  of  the  writ,  and 
should  prescribe  the  amount  of  the  bond  accord- 
ingly. The  fact  that  his  discretion  is  for  the 
moment  uncontrolled  should  make  him  especial- 
ly vigilant  over  himself  in  estimating  the  pos- 
sible damages.    •    *    • 

"But  when  the  injunction  thns  granted  is  dis- 
solved without  damages,  the  mle  is  that  the 
party  cast  is  required  to  give  bond  for  appeal 
only  for  costs.  Malain  v.  Judge,  29  Ann.  794; 
Durand  v.  Judge,  30  Ann.  285;  State  ex  rd. 
Williamson  v.  Judge,  Id.  315;  Bauer  v.  Lochte, 
Id.  685;  Stafford  v.  Renshaw,  33  Ann.  444. 
The  injunction  bond  is  the  oiie  which  protects 
the  party  injoined  from  loss,  and  the  signers 
thereof  are  responsible  for  the  damage  occasion- 
ed by  the  injunction.  That  was  the  object  of 
that  bond  and  its  sole  condition.  Ores.  City 
Slaughter  Bouse  Co.  v.  Larrieux,  30  Ann.  741. 
It  has  been  said  with  emphasis  that  when  the 
judge  granted  the  injunction  he  fixed  the  bond 
to  cover  the  damages  that  might  result  there- 
from. He  had  no  authority  to  require  other 
conditions  than  those  prescribed  by  law  in  or- 
der that  relator  might  enjoy  the  constitutional 
right  of  appeal.  There  is  no  reaeon  for  a  bond 
for  damages,  other  than  the  one  given  lohen  the 
injunction  was  issued.  State  ex  rel.  Houdanes 
V.  Lynch,  28  Ann.  617." 

The  opinion  then  proceeds  as  follows: 

"There  have  been  exceptional  cases,  however, 
in  which  this  court  felt  justified  in  requiring  a 
bond  for  a  larger  sum  tlian  the  costs,  and  ad- 
ditional to  the  injunction  Irand.  Instances  are 
to  be  found  in  State  v.  Judge,  19  La.  171-173; 
State  ex  rel.  Coons  v.  Judge,  27  Ann.  334,  which 
may  be  consulted  to  ascertain  the  particulars 
of  each  case.  •  •  •  We  think  the  relator  is 
entitled  to  have  his  appeal  bond  fixed  in  a  sum 
which  will  reasonably  cover  the  costs,  but,  fol- 
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lowing  the  precedent  of  the  two  cases  above 
cited,  and  recognizing  this  case  as  ezpeptional, 
we  think  it  onr  duty  to  require  that  the  relator 
■hall  file,  besides  his  appeal  bond,  his  bond  with 
surety  for  $10,000,  conditioned  to  pay  all  such 
damages  as  riiall  have  been  sustained  by  the  in- 
junction heretofore  obtained,  in  case  it  should 
be  decided  that  such  injunction  was  wrongfully 
obtained  and  illegally  kept  in  force. 

"Therefore  it  is  ordered  and  decreed  that  the 
mandamna  be  made  peremptory,  and  the  prohi- 
bitions perpetuated,  whereby  the  respondent  is 
ordered  to  fix  the  amount  of  the  appeal  bond  in 
inch  sum  as  will  reasonably  cover  the  costs 
whenever  the  relator  shall  file  his  other  bond 
•a  above  prescribed,  conditioned  as  set  forth 
herein,  and  that  respondent  pay  the  costa  here- 

And  on  rehearing  it  was  ordered  that  the 
amount  of  the  additional  bond,  ordered  to 
be  fnrnlshed,  be  increased  to  $26,000. 

In  State  ex  rel.  Gain  v.  Judge,  40  La. 
Ann.  841,  6  South.  108,  relators  having  ob- 
tained an  Injunction,  its  dissolutlouvwas  in- 
cluded in  a  judgment  dismissing  the  suit, 
upon  an  exception  of  no  cause  of  action,  and, 
upon  their  applying  for  a  suspensive  ai^eal, 
the  trial  Judge,  after  hearing  evidence  and 
argument,  fixed  the  bond  for  the  ai^)eal  at 
$9,000,  upon  the  theory  that  a  bond  was  re- 
quired to  cover  damages  possibly  to  result 
from  the  Issuance  and  maintenance  of  the 
Injunction.  In  dealing  with  relator's  appli- 
cation for  mandamus  this  court  said: 

"The  error  of  the  district  judge  in  fixing  the 
amount  in. the  bond  was  the  attempt  to  make 
the  appeal  bond  supplement  the  d^ciency  of 
the  Injunction  bond.  They  are  distinct  obliga- 
tions, each  conditioned  for  different  purposes. 

•  •  •  In  Coons  v.  Judge,  27  Ann.  334,  there 
is  some  confusion,  resulting  probably  l^om  a 
not  very  dear  statement  of  the  issues  involved. 
We  are  constrained  to  say  that  the  opinion 
therein  rendered  is  not  in  accordance  with  the 
well-established    juriapmdence    of    this    state. 

*  *  *  Courts  are  not  permitted  to  add  con- 
ditions to  bMids  not  authorized  by  law.  A 
conditicHi  was  added  to  the  appeal  bond  which 
belonged  to  another." 

It  will  be  seen  then,  that  the  doctrine  of 
the  Coons  Case  is  distinctly  disapproved  and 
with  It  falls  necessarily  the  Walden  Case, 
19  La.  167,  since  they  Involve  the  same  prin- 
ciple ;  and  it  was  upon  the  authority  of  those 
two  cases,  as  the  sole  precedents,  and  with 
no  words  of  approval  of  the  doctrine  enunci- 
ated in  them,  that  the  judgment  in  the  Hart 
Oase,  34  La.  Ann.  1210,  was  predicated.  Re- 
ferring to  the  Hart  Case,  the  opinion  last 
above  quoted  contains  the  foUowtikg,  to  wit: 

"In  Hart  v.  Lazarus,  Judge,  34  La.  Ann. 
1210,  this  court  emphatically  stated  that  the 
general  rule  is,  when  an  injunction  m  diuolved 
viithout  damages,  the  party  ea»t  is  iound  to  five 
hond  only  for  costs.  A»  stated  iy  the  court, 
there  is  no  reason  for  a  bond  for  damages  other 
than  the  one  given  when  the  injimction  was  ob- 
tained, and  the  judge  has  no  authority  to  re- 
quire other  conditions  than  those  prescribed  by 


law  that  the  party  may  enjoy  the  constitutiona} 
right  of  appeal."  (Italics  by  the  present  writer.) 
"It  is  true  [the  opinion  proceeds]  in  this  case 
[referring  to  the  Hart  Case]  a  bond  was  re- 
quired, in  addition  to  the  injunction  bond  for 
reasons  assigned  by  the  court,  but  the  appeal 
bond  was  fixed  in  an  amount  to  cover  costs 
only." 

It  will  be  observed  that  this  ruling  wa» 

stated  without  approval,  and  was  necessarily 
disapproved  when  the  court  held,  in  the  case 
before  it  that  a  plaintiff  in  Injunction,  upon 
giving  a  bond  for  costs,  has  the  constitution- 
al right  to  a  susp^isive  appeal  from  a  judg- 
ment dissolving  his  writ ;  that  the  judge  has 
no  authority  to  require  other  conditions  to 
the  exercise  of  that  right  than  those  pre- 
scribed by  law;  and  that  there  Is  no  rea- 
son for  a  bond  for  damages  other  than  the 
one  given  when  the  injunction  was  obtained. 
In  Bell  T.  Rlggs  Bros.,  37  La.  Ann.  814, 
It  was  said  by  this  court: 

"The  right  of  the  judge  to  increase  the  amoont 
of  the  bond  upon  proi)er  showing  that  the 
amount  originally  fixed  was  inadequate  la  too 
clear  to  admit  of  question." 

That  language  was  used  In  passing  upon 
an  appeal  frtnn  a  judgment  ordering  an  In- 
crease In  the  amount  of  an  Injunction  bond, 
which  judgment  had  obviously  beoi  rendered 
prior  to  the  rendition  and  signing  of  any 
Judgment  dissolving  the  injunction;  and. 
whilst  there  was  at  that  time  no  law  of  this 
state  which  in  terms  conferred  the  right 
which  the  court  thus  recognized,  I  have  no 
quarrel  with  the  doctrine  enunciated,  whidi 
I  believe  prevails  wherever  the  writ  of  In- 
junction may  be  invoked.  But,  evea  in  the 
absence  of  siiedflc  legislation  to  the  contrary, 
that  doctrine  should  not.  In  my  opinion,  be 
so  applied  as  to  destroy,  or  impair,  a  right 
of  appeal,  once  acquired  under  the  broad 
grant  of  the  Constitution  and  the  express 
terms  of  a  statute.  In  this  Instance,  we 
have,  in  Act  112  of  1910,  p.  241,  a  statute,  en- 
acted long  since  the  case  of  Bell  v.  Biggs 
Bros,  was  decided,  which  definitely  fixes  the 
period  within  which  a  plaintilf  In  Injunction 
may  be  required  to  increase  the  amount  of 
his  bond  as  that  which  precedes  the  Judg- 
meat.  Thus  section  2  of  the  act  provides 
that: 

"Whenever  any  litigant  •  *  •  shall  have 
furnished'  in  connection  with  any  judicial  pro- 
ceeding a  bond  and  surety,  and  the  same  is  in- 
sufficient In  amount,  *  •  *  auch  litigant 
shall  have  the  right  to  correct  sudi  insufficiency 
*  *  *  in  the  court  of  original  jurisdiction, 
and  to  furnish  a  new  or  additional  bond.  •  *  * 

"Sec.  3.  •  *  •  That  the  right  to  furnish 
such  new,  or  such  supplemental  or  additional 
bond  shall  be  exercised  as  follows: 

"The  party  desiring  to  fumidi  such  .*  *  * 
additional  bond  shall  have  the  right  so  to  do  at 
any  time  prior  to  judgment ;  if  the  adverse  par- 
ty, or  any  other  party  in  interest  shall  cause  to 
be  served  upon  him,  through  the  proper  officer 
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for  aerrlce,  a  notice  th*t  raeh  advene  party 
•  •  *  claims  that  a  bond  futniaBed  •  •  • 
Jfl  Insufficient.    •    *    • 

"Sec.  8.  •  •  •  That  the  foregoing  provi- 
(rions  shall  apply  to  bonds  in  cases  of  appeal  and 
conservatory  writs,  and  also  to  each  and  every 
other  kind  of.  bond  that  may  be  required  by  any 
law  of  this  state,  or  of  any  order  of  any  court 
of  this  state  to  be  fumiahed  in,  or  in  connection 
with,  any  judicial  proceedings,  or  any  proceed- 
ing in  any  court  of  this  state.    •    •    • 

"Sec.  9.  *  •  •  That  no  appeal  shall  be  dis- 
missed nor  shaQ  any  writ  *  *  *  be  set  aside 
on  account  of  any  error  in  the  amount  of  the 
bond,  •  •  •  until  the  party  furnishing  such 
bond  shall  have  failed  to  correct  the  error,  in- 
accuracy or  omission,  or  to  have  furnished  a 
supplemental  or  additional  bond,  *  *  *  as 
hereinabove  provided." 

Considering  the  entire  statute  and  con- 
strnlng  the  above-quoted  sections  together, 
it  is  impossible  to  attribute  to  them  any  oth- 
er meaning  than  that  all  proceedings  toid- 
Ing  to  the  quashing  of  a  writ,  such  as  the 
•writ  of  Injunction,  on  account  of  the  In- 
snflBcIency  of  the  bond,  must  be  taken  before 
judgment,  since  the  plaintltr  in  the  writ  Is 
required  to  be  given  an  opportunity  to  sup- 
ply the  deficiency,  after  notice,  and  may  then 
do  so  "at  any  time  prior  to  Judgment,"  mean- 
ing, as  I  Interpret  it,  that  he  cannot  do  so 
after  Judgment,  save  in  the  matter  of  ap- 
peal bonds,  which,  as  they  can  only  be  g^lven 
after  Judgment,  must  be  dealt  with  upon 
some  other  theory;  and  to  that  effect  have 
been  the  rulings  of  this  court.  Neely  v.  Tex- 
as ft  Pacific  K.  Co.,  140  La.  44S,  73  South. 
262;  White  v.  Maison  Blanche  Co.,  142  La. 
265,  76  South.  708;  Tremont  Lumber  Oo. 
V.  May,  143  La.  416,  417,  78  South.  650. 

I,  tiierefoie,  respectfully  dissent  from  the 
oplDlmi  and  decree  herein  handed  down. 


<«7  La.  7«) 

No.  23990. 

ROZAN  V.  VILLERE. 

!■  re  ROZAN. 

<Sopr«me  Oonrt  of  Loalaiaaa.    June  12, 1920.) 

(BvUabu*  by  tA«  Ootirt,) 

Canrts  «f»I90(.5)— ilHstloea  of  the  Peace  «=» 
159(7)— Statutory  stay  of  exeoutlon  on  bond 
Inapplioablo  to  Jutticeo  of  the  peaoe  and  dty 
courts. 
Article  67S  ol  the  Oode  of  Practice,  author- 
ising   an   appeal,    staying    execution,    upon    a 
bond  for  an  amoont  exceeding  by  one-haU  the 
amount  of  the  judgment,  "if  the  same  be  for  a 
specific  sum,"  is  inapplicable  to  appeal*  from 
judgments  rendered  by  Justices  of  the  peace 
and  judges  of  the  city  courts  of  New  Orleans, 
which  are  governed  by  the  articles  under  title 
4,   part  2,  of  .the   CSode  of  Practice;    among 


.THiLSKB 

Bo.) 

which  is  artide  1131,  authorizing  appeals  on 
bonds  exceeding  by  one-half  the  amounts  of 
the  Judgments,  conditioned  that  the  appellants 
shall  pay  such  sums  a%  may  be  awarded  against 
them,  which  requirement  may  be  complied  with 
though  the  Judgments  do  not  award  spedBc 
sums. 

Hence,  where  a  suit  in  a  jnstiee  or  dty  eonrt 
is  dismissed  on  exception  of  no  cause  of  action, 
at  the  cost  of  the  plaintiff,  and  plaintiff  furnish- 
es an  appeal  bond  tor  an  amount  exceeding  by 
one-half  the  costs,  the  appeal  should  be  sus- 
tained, though  the  Judgment  appealed  from  bfe 
not  for  a  specific  sum,  and  though  tilie  trial 
judge  has  not  fixed  the  amount  of  the  bond. 

Provosty,  J.,  dissenting. 

Suit  by  Mrs.  Bertha  Rozan  against  Den- 
nis O.  Vtllere.  Suit  dismissed  on  exception, 
and  plaintiff  granted  an  appeal.  Judgment 
reveorsed,  and  motion  to  dismtes  appeal  over- 
mled,  and  case  reinstated  on  dodcet  of  die 
Court  of  Appeal  for  further  proceedings. 

John  R.  Upton  and  Prowell  ft  Prowell,  all 
of  New  Orleans,  for  applicant 

Woodville  ft  Woodvllle,  of  New  Orleans, 
for  defendant 

MONROE,  O.  J.  This  suit  was  dismissed, 
by  the  Judge  of  the  First  dty  court,  on  excep- 
tion, at  the  cost  of  the  plaintiff,  who  was 
thereupon  granted  an  appeal.  In  accordance 
with  the  following  motion  and  order,  prepar- 
ed and  filed  by  her  counsel,  to  wit: 

"On  motion  of  Mrs.  B.  Bosaa  •  *  * 
through  her  attorneys,  •  •  •  and  on  sug- 
gesting, *  •  *  end  that  mover  desires  to  ap- 
peal, snspensively  and  devolutively,  therefrom, 
it  is  ordered  *  •  •  that  mover  be  granted  a 
suspensive  appeal,  returnable  *  *  *  upon 
mover  furnishing  bond,  with  good  and  solvent 
surety,  according  to  law." 

A  bond  for  $26  was  fnmisihed,  and,  the  ap- 
peal having  been  lodged  In  the  Court  of  Ap- 
peal, the  appellee  moved  that  it  be  dismissed, 
on  the  ground  "that  there  is  no  order  herein 
by  the  Judge  a  quo  fixing  the  amount  of  the 
bond,  as  Is  required  when  an  appeal  is  taken 
by  plaintiff."    And  the  appeal  was  dismissed. 

Counsel  for  plaintiff  (rtiator  here)  say,  In 
their  brief: 

"The  only  question  before  your  honors  is 
Whether  or  not  a  plaintiff  can  appeal  suspen- 
sively  from  a  judgment  of  nonsuit  rendered  by 
the  B'irst  dty  court" 

In  cases  originating  in  the  dty  courts,  ap- 
pealed to  the  Court  of  Appeal  and  reaching 
this  court  by  means  of  writs  of  review,  rea- 
sons not  being,  ordinarily  assigned  for  the 
Judgment^  complained  ol^  we  may  at  times 
be  at  a  loss  to  determine  the  predse  question, 
the  decision  of  which  constituted  the  basis  of 
a  Judgment  In  this  instance,  we  take  it  that 
the  question  decided  by  the  Conn  of  Appeal 
was,  not  whether  plaintiff  was  entitled  to  a 


«=»For  other  caaea  see  mkbm  topic  asd  KBT-NUKBBH  la  aU  Key-Numbered  DlsesU  and  Indexes 


Digitized  by 


Google 


900 


8B  SOUTHEBN  BEPOBTEB 


(La. 


suspenslTe  appeal,  nor  whether  the  bond  fnr^ 
nished  by  her  was  snfBcient  In  amount  or 
conditioned  as  the  law  requires,  but  whether 
(the  amount  not  having  been  fixed  by  the 
judge)  It  can  be  regarded  as  a  bond  at  all 
wlthtai  the  meaning  of  the  law  requiring  a 
b(»d  to  sustain  the  appeal. 

The  Jurisprudence  of  this  court  Is  well  set- 
tled to  the  effect  that  in  cases  appealable 
from  the  district  courts,  to  which  article  575 
of  the  Ck>de  of  Practice  Is  inapplicable,  the 
amount  of  the  bond  must  be  fixed  by  the 
Judge;  otherwise  the  appeal  will  be  dismiss- 
ed, for  want  of  a  bond. 

Barker  r.  Voorhles,  6  Mart  (N.  8.)  S15: 
Slater  ▼.  Bank,  12  Rob.  187;  Untereiner  t. 
Miller,  29  La.  Ann.  436;  Bank  v.  Legendre, 
35  La.  Ann.  792 ;  Day  t.  Bailey,  116  Iol.  961, 
41  South.  223 ;  Gottieb,  etc.  v.  Cohn,  128  La. 
697,  65  South.  21 ;  Layman  t.  Succession,  136 
La.  767,  67  South.  823 ;  Ruppert  r.  Fontenot, 
138  La.  376,  70  South.  331.  That  Jurispru- 
dence la  predicated  upon  the  peculiar  phrase- 
ology of  article  675,  to  the  eltect  that  an  ap- 
peal will  stay  the  execution  of  a  Judgment 
rendered  by  a  district  court,  and  otherwise 
appealable,  when  the  party  seeking  the  ap- 
peal furnishes  a  bond,  conditioned,  as  pre- 
scribed, "for  a  sum  exceeding  by  one-half  the 
amount  for  which  the  Judgment  was  given, 
if  the  same  be  for  a  spei^c  sum,"  from  which 
it  follows  that,  if  the  Judgment  sought  to  be 
appealed  from  is  not  for  a  "Epecific  sum," 
article  675  is  inapplicable,  as  determining 
the  amount  of  the  bond  upon  which  a  8usi)en- 
sive  appeal  may  be  allowed,  and  such  relief 
must  be  sought  und«  some  other  article,  or 
articles. 

Applying  that  deduction  in  the  Instant 
case,  it  is  evident  that  a  Judgment  dismissing 
a  suit  at  the  cost  of  the  plaintiff  is  not  a 
Judgment  for  a  spedflc  sum,  and  hence  that 
no  provision  for  an  appeal  therefrom  is  to 
be  found  in  article  676.  In  other  articles, 
under  the  same  title,  provision  is  made  to 
the  effect  that  appeals,  suspensive  or  devoln- 
tlre,  may  be  allowed  upon  bonds  for  such 
amounts  as  may  be  fixed  by  the  trial  Judge. 
C.  P.  arts.  674,  676-578. 

From  which  it  also  follows  that,  if  the 
right  of  appeal  in  this  case  were  governed  by 
article  675,  or  the  other  articles  mentioned,  it 
wonld  have  been  forfeited  for  noncompliance 
with  either  of  these  articles,  and  would  not 
be  saved  by  anything  in  Act  112  of  1916, 
which  provides,  not  for  the  giving  of  a  bond 
when  no  bond  authorized  by  law  was  given, 
but  for  the  correction  of  errors,  inaccuracies, 
and  omissions  in  the  substitution  of  sureties 
upon,  and  the  supplementing  of,  bonds  given 
under  legal  authority,  but  defective  in  cer^ 
tain  particulars. 

Plaintiff's  rights,  however,  are  not  govern- 
ed by  the  articles  or  the  Jurisprudence  to 
which  we  have  referred,  since  the  articles 


are  found  in  that  part  of  the  Code  of  Practice 
the  provisions  of  which,  ex  vi  terminomm, 
of  article  124,  are  confined  in  their  applica- 
tion to  the  regulation  of  appeals  from  the 
district  courts  (there  being  now  no  parish 
courts  or  separate  courts  of  probate  Jurisdic- 
tion); whereas,  the  matter  of  appeals  from 
Judgments  rendered  by  Justices  of  the  peace 
(and  the  dty  Judges  in  New  Orleans)  is  reg- 
ulated by  articles  1128  to  1138,  inclusive, 
which  are  found  in  another  part  of  the 
Code  and  under  the  title,  "Of  Proceedings 
before  Justices  of  the  Peace."  Article  1131. 
as  amended  and  re-enacted  by  Act  97  of  1916, 
declares  that  no  appeal  from  a  Judgment  ren- 
dered by  a  Justice  of  i>eace  shall  stay  execu- 
tion "unless  [other  requirements  being  also 
complied  with]  the  appellant  shall  execute 
his  bond  •  •  •  for  a  sum  exceeding  by 
one-half  times  the  amount  for  which  the 
^dgmuit  was  given,  conditioned  that  he 
shall  pay  such  sum  as  shall  be  awarded 
against  him  on  appeal."  The  proviso,  "if  the 
same  [meaning  the  Judgment]  be  for  a  specif- 
ic sum,"  as  contained  in  article  675,  is  not  to 
be  found  in  article  1131,  and  the  flact  that 
the  Judgment,  as  in  this  case,  may  be  merely 
for  the  costs  to  which  the  appellee  may  have 
been,  or  by  reason  of  the  appeal  may  there- 
after be,  subjected,  and  the  amount  of  whidi 
Is  to  be  ascertained,  might,  possibly,  in  par- 
ticular cases,  make  it  difficult  to  determine 
the  amount  for  which  the  bond  should  be 
given ;  but  the  difficulty  would  be  no  greater 
in  such  case  for  the  appellfint  than  Cor  the 
Judge;  and  in  the  ordinai7  nm  of  cases, 
from  a  Justice  of  peace  court,  would  not  arise 
at  aU.  In  the  instant  case,  the  appellee  has 
been  subjected  to  no  costs,  and  la  awarded 
none  by  the  Judgment  appealed  from,  save  a 
few  cents,  probably,  charged  for  the  filing  of 
his  exception;  and  the  bond,  as  given,  is  con- 
ditioned for  their  payment  if  the  Judgment 
appealed  from  should  be  affirmed.  In  any 
evoit,  the  amount  of  the  costs  (and  the  ap- 
pellant was  condemned  for  nothing  else)  is 
easily  ascertained,  and  the  bond  for  $25 
would  appear  to  more  than  comply  with  the 
law  in  that  respect,  but,  if  not,  the  remedy 
was  to  be  fovmd  under  Act  112  of  1916.  Ai^ 
ticae  1132  (as  re-enacted  by  Act  46  of  1910) 
declares  that: 

"If  the  appellant  win  not  or  cannot  ghre  ae- 
cnrity  as  provided  for  in  article  1181,  •  •  • 
the  justice  of  the  peace  shall  allow  him  to  ap- 
peal, if  he  executes  bis  bond  in  the  appdleea 
favor  *  *  *  in  a  snm  to  be  fixed  by  the 
said  Justice  of  the  peace,  sufficient  to  pay 
coats;  but  in  this  case  the  appeal  shall  not 
stay  execution." 

In  the  instant  case,  it  appears  that  the 
appellant  could,  and  did,  give  the  security  as 
provided  for  by  article  1131 ;  hence,  the  con- 
dition contemplated  by  article  1132  did  not 
arise. 
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It  Is  therefore  ordered  that  the  Judgment 
here  made  the  subject  of  review  be  annolled, 
the  motion  to  dismiss  the  appeal  overruled, 
and  the  case  reinstated  upon  the  docket  of 
the  Court  of  Appeal,  and  proceeded  with  ac- 
cording to  law  and  to  the  views  expressed  in 
the  foregoing  opinion,  the  cost  of  this  applica- 
tion to  be  paid  by  the  defendant  and  appellee. 

PROVOSTY,  J.,  dissents. 

DA  WHIN'S,  J.,  concurs  in  the  decree. 

O'NIELI/^  J.,  concurs  in  the  decree,  on  the 
ground  that  section  9  of  Act  Ho.  UL2  of  1916 
la  applicable  to  this  case. 
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INDUSTRIAL  LUMBER  CO.  v.  ODEN,  Tax 
CollMtor,  at  al. 

(Supreme  Court  of  Lonisiana.     May  3,  1920. 
Rehearing  Denied  June  30,  1920.) 

(BnHahu*  by  tt«  Oovrt.) 

1.  Taxation  ^=>347,  350  —  Constitutional  and 
statutory  rule  for  valuation  Is  at  "just  and 
true  value,"  not  exceeding  the  "aotaal  cash 
value";  original  cost  no  eriterlon  of  value; 
pre-war  cost  no  orlterion  of  value  of  lumber. 
The  constitutional  and  statutory  basis  of 
taxation  is  the  "just  and  true  value,"  not 
exceeding  "the  actual  cash  value"  (the  two 
terms  being,  for  the  purposes  of  most  cases, 
the  equivalents  of  each  other),  of  the  prop- 
erty to  be  taxed,  and  that  value,  within  the 
meaning  of  the  law  is  the  price,  in  cash,  for 
which  the  property  could  be  sold,  free  of  all 
incumbrances,  in  the  ordinary  course  of  busi- 
ness, otherwise  than  at  forced  sale;  from 
which  it  inevitably  follows  that  the  original 
cost  has  no  necessary  bearing  upon  the  assess- 
ment of  property  for  the  purposes  of  taxa- 
tion, and  that  such  assessments  can  be  in  no 
wise  affected  by  bookkeeping  entries  which  the 
owner  may  see  fit  to  make,  charging  off,  on 
account  of  depredation,  actual  or  assumed,  an 
arbitrary  percentage  of  the  valuation  which  he 
chooses  to  place  upon  his  property,  and  stili 
less,  if  that  be  possible,  can  such  assessment 
of  lumber,  upon  the  yard  of  a  sawmill,. be  af- 
fected by  a  deduction  of  say  25  per  cent,  from 
the  book  valuation,  made  upon  the  theory  un- 
supported by  proof,  that  stocks  of  merchandise 
are  assessed  at  invoice  values,  and  not  at 
their  values  where  found.  In  particular  cases, 
no  doubt,  the  price  for  which  property  is  sold 
may  aid  in  determining  its  value  for  the  pur- 
poses of  assessment,  because  the  circumstances 
of  those  cases  are  such  as  to  indicate  that  the 
price  obtained  might  be  obtained  again,  and  rep- 
resents the  just  and  true  value  of  the  property 
in  public  estimation;  but  the  cost  of  lumber 
on  a  mill  yard,  made  from  logs  which  the 
owner  may  have  bought,  and  sawed  in  a  mill 
and  by  machinery  erected  and  purchased,  at 
pre-war  prices,  affords  no  criterion  of  the  value 


of  such  lumber  at  this  time,  nor  did  it  afford 
such  criterion  in  Jannary,  1917. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Actual  Cash 
Value.] 

2.  Taxation  4=3347— Stafntory  rule  for  deter- 
mining value  of  property  must  be  followed. 

The  general  rule  for  determining  the  value 
of  property  for  the  purposes  of  taxation  is 
prescribed  by  statute,  and  must  be  complied 
with,  unless  in  particulas  cases  shown  to  be 
impracticable. 

3.  Taxation  «=33I9(2)— Mode  adopted  to  deter, 
mine  value  presumed  to  be  oorreot 

It  has  Jong  been  settled  in  the  jurisprudence 
of  this  court,  and  in  other  jurisdictions,  that 
the  assessment  of  property  for  taxes,  and  the 
modes  adopted  for  determining  its  value,  will 
be  presumed  by  the  courts  to  be  correct  until 
the  taxpayer  makes  satisfactoiy  proof  to  the 
contrary. 

Appeal  from  Fifteenth  Judidal  District 
Court,  Parish  of  Allen;  Winston  Overton, 
Judge. 

Suit  by  the  Industrial  Ixupber  (Company 
against  R.  B.  Oden,  Tax  Collector,  and  oth- 
ers, for  review  of  an  assessment  From  a 
Judgment  reducing  the  assessment,  defend- 
ants appeal.  Judgment  set  aside,  injunction 
thereon  dissolved,  assessment  complained  of 
sustained,  Judgment  for  the  tax  collector, 
and  suit  dismissed. 

A.  V.  Coco,  Atty.  Glen.,  and  Randall  H. 
Od(»n,  of  Kinder  (Harry  P.  Sneed,  of  New 
Orleans,  of  counsel),  for  appellants. 

A.  P.  Pnjo,  ot  Lake  Charles,  for  appellee. 

Statement  of  the  Case. 

MONROE,  a  J.  Plalntifr  sues  for  tbe  re- 
duction of  its  assessment  for  the  year  1917. 
It  iff  shown  that  it  made  a  return  of  Its 
property  for  assessment,  was  afforded  an  op- 
portunity, of  which  it  availed  itself,  to  ob- 
ject to  and  protest  against  an  Increase  of 
valuation,  brought  its  suit  for  reduction 
within  the  delay  prescribed  by  law,  and  the 
only  question  which  is  here  discussed  is 
whether  the  ofiScers  charged  with  that  func- 
tion have  made  an  assessment  authorized  by 
law,  or  one  which  is  excessive  and  should 
be  reduced.  The  return  relied  on  by  plain- 
tiff was  as  follows: 

L  Sawmills,  etc. |S79,U9.M 

2.  Lumber  on  yard  >91,402.00 

S.  Tramroad,  eto.  ...'. 6S.000.W 

The  valuations  as  made  by  the  board  of 
state  affairs  and  adopted  by  the  parish  au- 
thorities  were: 

1.  SawmlUa.  ate |iSO,000.«> 

Z.  Lumber  on  yard G01,E70.00 

t.  Tramroad,  etc (9,600.0e 

The  trial  Judge  ordered  the  items  1  and  8 
to  be  reduced  to  the  amounts  returned  by 
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plaloUfl,  and  the  Item  2  to  be  redaced  to 
$3d4,568,  and  defendants  have  appealed. 

In  the  course  of  the  proceedings  In  the 
district  coart,  plaintiff  paid  to  the  tax  col- 
lector $18,303.02,  08  the  amoont  admitted  by 
It  to  be  due,  and  obtained  an  injunction  pro- 
hibiting the  seizure  of  its  property  for  the 
further  amoimt  daimed  upon  the-  higher 
valuation. 

To  sustain  the  burden  of  proof  required  to 
show  that  the  assessment  complained  of  is 
exceeslTe  in  amount,  plaintiff  called  B.  F. 
Smith,  Its  assistant  vice  president;  Joseph 
Muth,  Its  vice  presidoit;  Z.  B.  Broussard, 
one  of  the  inspectors  of  the  board  of  state 
affairs;  and  Conrad  Cole,  pariah  assessor. 
Mr.  Smith  testified  that  he  made  the  return 
in  qnestlon,  from  the  books  of  the  plaintiff, 
and  as  directed  by  the  vice  presidoit,  but 
that  he  had  no  personal  knowledge  of  the 
value  of  the  property.  That  information  hav- 
ing been  developed  on  his  cross-examination, 
he  was  re-examined  by  plaintiff's  counsel  as 
follows: 

"Q.  Year  duties,  Mr.  Smith,  are  to  carry 
out  Mr.  Math's  instmctioiis,  as  an  executive  of 
the  company?  A.  Tes.  Q.  And,  if  suggest- 
ed, you  render  property  for  taxation,  pay  taxes, 
and  attend  to  matters  of  that  klnd7  A.  Yes. 
Q.  And,  in  the  performance  of  those  duties, 
you  receive  your  instroctions  from  the  ex- 
ecutive of  the  company  as  to  the  assessment 
of  property  and  tender  in  payment  of  taxes  on 
the  property  of  the  company  in  this  parish? 
A.  Yes.  Q.  As  to  the  condition  of  the  mills, 
or  the  value  of  lumber,  or  the  market,  or  the 
market  prices,  that  does  not  come  within  your 
duties?     A.  No." 

Mr.  Muth  testlfled  that,  in  rendering  plaln- 
tifTs  property  for  the  taxes  of  1917,  Mr. 
Smith  recieved  his  Information  from  him 
(Muth)  and  acted  under  his  instructions; 
that  plaintiff  has  three  mill  plants,  one  at 
Elizabeth,  and  two  at  Oakdale;  and  further 
as  follows  (his  testimony  as  to  basis  of  the 
return  for  taxation  of  the  Blizabeth  plant 
being  applicable,  also,  to  the  Oakdale  plants), 
to  wit: 

"The  valuation  on  the  Elisabeth  plant  is 
based  on  its  coat,  less  depreciation  charge  of 
10  per  cent,  per  year.  The  10  per  cent,  does 
not  mean  that  10  per  cent  of  the  original 
value  was  taken  oif  each  year;  it  means  that 
10  per  cent,  of  the  book  value  each  year  is 
taken  off.  Suppose  the  plant  is  worth  |1,000: 
At  the  end  of  the  first  year,  $100  would  be 
taken  off  as  depreciation;  at  the  end  of  the 
second  year,  $90  would  be  taken  off;  this 
system  of  depreciation  being  used  witii  the 
Idea  that,  at  the  end  of  the  life  of  the  timber, 
the  plants  will  have  depreciated  to  a  figure 
that  will  represent  a  Junk  value." 

Plaintiff's  counsel  then  pnqtounded  the 
question  and  received  the  answer: 

"Q.  Then  this  aggregate  valuation  of  those 
plants,  rendered  In  one  Item  of  $379,190,  was 
that  the  actual  cash  value  on  January  1,  1917? 


A.  W«  so  oonaldered  them.  Our  books  are 
kept  and  our  figures  are  made  with  the  Idea 
of  exhibiting  to  our  stockholders  the  real  value 
of  the  property  owned  by  them." 

Being  asked  how  his  arrived  at  the  amount. 
$291,402,  returned  as  the  value  of  the  lum- 
ber on  the  yard,  the  witness  answered: 

"A.  That  involves  quite  a  procedure;  our 
idea  of  the  value  of  lumber  on  our  yard  Is  baaed, 
primarily,  on  its  cost." 

He  then  makes  a  statement  In  regard  to 
file  proportions  of  rongfa  and  dressed  lumber 
usually  on  the  yard,  the  cost  of  manuCaetur- 
ing  the  ronj^  Into  the  finished  product,  and 
concludes  as  fcdlows: 

"We  consider  the  percentage  of  lumber,  ship- 
ped, as  we  say,  from  tiie  saw— that  is;  in  its 
rough,  green  state — and  apply  against  it  its 
cost,  and  we  apply  against  the  lumber  on  the 
yards  its  cost,  and  by  this  means  we  arrive  at 
the  approximate  average  value  of  lumber  on 
the  yard  of  about  $11.80  [meaning  $11.80  per 
M  feet],  as  well  as  I  remember,  based  on  the 
cost  of  that  particular  lumber.  From  that 
value,  because  of  a  statement  of  Mr.  Thomas, 
of  the  state  board  of  affairs,  made  In  Alexan- 
dria, that,  in  making  assessments  on  sto<^ 
of  merchandise,  the  state  board  had,  practiod- 
ly,. adopted  the  policy  of  using  invoice  values. 
less  discount  of  25  per  cent,  we  considered 
that  lumber  was  as  much  merchandise  as  any 
other  article  of  commerce,  and,  using  the  same 
theory,  we  took  25  per  cent  from  what  we 
had  considered  was  our  cost,  arriving  at  our 
rendered  valuation." 

Some  of  the  testimony  of  Mr.  Muth  Is  not 
intelligible  to  us,  and  some  appears  con- 
flicting; it  la  all  predicated  upon  the  idea 
that  the  valuation  of  property  for  the  pur- 
poses at  taxation  ahould  be  based- upon  the 
original  cost  after  deducting  therefrom  10 
per  cent  per  annum  for  deiwedatlon,  and 
2S  per  cent,  because  of  the  stetement  attribut- 
ed to  Mr.  Thomas. 

The  following  additional  excerpt  from  his 
testimony  may  conduce  to  a  better  under- 
standing of  the  actual  situation,  and  of  the 
quantity  and  quality  of  the  proof  upon  whidt 
plaintiff  relies  for  the  carrying  of  Its  burden, 
to  wit: 

'^The  lumber  on  the  yard  and  in  the  mill  is 
an  lumber  in  all  stages  of  manufacture.  It 
may  have  left  the  sawmill  a  week  or  more 
previous  to  the  time  of  its  inventory.  It  may 
be  green,  and  require  90  days  to  season  before 
it  is  a  commercial  product  even  the  sort  of  Wm- 
her  that  goei  into  dimenriont  and  hoards.  Ap- 
proximately 95  per  cent,  of  the  lumher  that  goet 
into  the  yards— while  it  i*  aO  put  on  the  yarii 
rough — mutt  ultifnately  he  drened  into  variou* 
ihape*  and  formi  hefore  it  hecomea  a  ntarhelahle 
product.  Of  the  lumher  that  goe*  on  the  yard, 
potaihly,  65  per  cent,  it  told  in  the  form  of  what 
ice  know  at  hoards  and  dimensiont."  (Our  ital- 
ics.) "Q.  What  percentage,  if  any,  of  your 
product,  in  1916,  had  a  market  value  when 
placed  on  the  yard  in  its  rough  state,  raw  ma- 
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terial?   A.  In  the  form  that  it  was  on  the  yard,  Opinion. 

I  would  say  that  not  more  than  6  per  cent,  waa 
In  marketable  shape." 

His  crofis-ezamination  reads  In  part  as  fol- 
lows: 
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"Q.  Mr.  Mnth,  do  yon  attend  to  the  sales  of 

this  lomber,  or  do  you  know  the  Tslue  or  price 
you  get  for  this  lumber?  A.  Yes.  Q.  What  do 
you  get  for  this  lumber  that  is  on  the  yard? 
A.  We  do  not  sell  it  in  that  form.  Q.  You  do 
not  sell  any  of  it  in  the  rough?  A.  We  sell  none 
of  it  In  the  form  that  it  is  on  the  yard.  Q. 
What  do  you  get  for  lumber  that  you  finish  and 
sell?  A.  At  what  period  of  the  year?  Q.  In 
the  beginning  of  1917,  the  1st  day  of  January? 
A.  That,  also,  depends  entirely  upon  what  you 
sen.  I  do  not  give  this  answer  avoidably,  but 
that  gnestion  cannot  be  answered  directly.  The 
average  selling  price  received  for  lumber  by  the 
Indostrial  Lumber  Company  during  the  year 
1916  was  $16.62.  ^at  covered  the  entire  year. 
During  the  month  of  December,  1016,  the'  price 
had  risen;  the  actual  selling  price,;. for  sales 
shipped  during  December,  1916,  was  $16.62.  Q. 
On  the  Ist  oi  January,  1917,  what  was  the  price? 
A.  For  any  particolar  day  it  is  impossible  for 
me  to  tell  yon;  I  have  given  yon  the  nearest 
date  to  the  Ist  of  January,  1917,  that  I  eonld, 
which  la  the  month  of  December.  Q.  Can  yon 
give  It  for  the  month  of  January.  1917?  A.  I 
could  have  given  it,  but  was  not  expecting  to  be 
called  on  for  these  figures.  Q.  Waa  it  any  great- 
er, or  was  it  less?  A.  It  was  possibly  60  per 
cent,  higher,  but  I  do  not  mean  by  that  that  the 
lumber  on  the  yards  sold  for  that  price.  Q, 
What  do  you  carry  that  lumber  on  your  books 
at?  A.  It  was  carried  on  .our  books  kt  the  cost 
price.  Q.  But  it  was  actually  worth  more  than 
that?  A.  No.  ♦  •  •  Q.  What  is  lumber 
worth  In  the  logs,  Mr.  Muth,  the  timber?  A.  I 
have  heard  recently  [the  testimony  was  given 
in  May,  1918]  of  $S5  per  thousand  being  paid 
for  timber  standing  in  the  woods.  Q.  Then 
board  measure  would  ran  abont  80  per  cent 
above  that?  A.  Yes.  •  •  •  Q.  Then  logs 
worth  $35  per  thousand,  pltu  80  per  cent.,  board 
measnre,  would  give  you  the  true  value  of  your 
lumber  on  the  yard,  would  it  not?  A.  If  yon 
added  to  it  the  cost  of  bringing  the  logs  to  the 
mill  and  cost  of  manufactnre,  yon  would  prob- 
ably get  the  valne." 

The  tramroad  and  its  eqalpment  having 
been  valued  by  plaintiff  at  $65,000,  Increased 
to  $69,600,  Mr.  Muth  was  asked  whether 
$65,000  was  the  actual  value  of  the  property 
on  January  1,  1917,  and  he  answered,  "we 
so  considered  it"  which  was  as  near  as  he 
was  able  to  come  to  proving  that  the  as- 
sessment was  erroneous. 

The  testimony  of  Broussard  and  Cole  we 
regard  as  negligible ;  that  of  Broussard  being 
to  the  effect  that  it  appeared  to  him  that,  in 
raising  the  assessment  on  the  tramroad,  the 
board  may  have  included  some  property  oth> 
erwise  assessed,  and  that  of  Cole  merely 
giving  some  details  in  regard  to  the  assess- 
ment, as  completed,  one  of  them  being  that 
be  bad  assessed  the  timber  at  $16  per  M,  and 
that  the  boards  (of  state  affairs  and  review- 
ers) bad  reduced  it  to  $16  per  M. 


[1]  Article  226  of  the  Constitution,  amend* 
ed  as  pi'opoaed  by  Act  168  of  1916,  declares 
(inter  alia)  that: 

"Property  shall  be  taxed  as  may  be  directed 
by  law:  Provided,  that  *  *  •  the  assessment 
of  all  property  shall  never  exceed  the  actnal  cash 
value  thereof." 

And  Act  140  of  1916— being  "An  act  to 
carry  out  articles  225  and  226  of  the  Con- 
stitution ;  to  create  a  board  of  state  affairs," 
etc. — after  providing  for  the  organization  of 
that  board,  etc;  declares: 

.  "Sec  10  [p.  834]-  That  it  shaU  be  the  duty  of 
the  board,  and  it  shall  have  power  and  auth(»- 
ity: 

"1.  To  assess,  for  state  purposes,  all  taxable 
property.    •    •    • 

"2.  To  fix  and  equalise  the  value  of  said  prop- 
erty, •  ♦  •  not  to  exceed  its  actual  cash  val- 
ue, leaving  to  the  lawful  authorities  of  each 
parish  or  other  subdivision  «  •  •  ftm  liberty 
to  assess  taxes  on,  and  fix  valuation  at,  less  than 
actual  cash  valuation  as  they  deem  fit.    *    *    * 

"Sec.  13.  •  •  •  The  state  board,  in  fixing 
the  valuation  for  state  purposes,  shall  not  be 
bound  by  the  valuation  fixed  by  the  assessor  for 
local  purposes,  bnt  shall,  in  all  cases,  traly  en- 
deavor to  arrive  at  a  Just  and  true  valnatiod  of 
the  property  for  state  pnrposes." 

Act  211  of  1918,  I  IS,  p.  392  (which  provides 
that  the  actual  cash  value  fixed  by  the  board 
of  state  affairs  for  state  purposes  shall  be  the 
actual  cash  value  for  all  purposes),  having 
become  a  law  after  the  assessment  here  In 
question  was  made,  and  contested,  has  no 
bearing  upon  the  case. 

The  lawmaker  has  relieved  us  of  the  ne- 
cessity of  discussing  the  various  possible 
meanings  that  might  be  attributed  to  the 
term  "actual  cash  value,"  as  used  in  connec- 
tion with  assessments  for  the  purposes  of  tax- 
aUon,  by  declaring  (In  Act  170  of  1898.  S 
91,  p.  386): 

"That  the  following  rules  for  the  taxation  of 
persons  and  property  are  hereby  established: 

"6.  Hie  words  'actual  cash  value'  or  'actual 
cash  valuationi'  shall  be  held  to  mean  a  price 
that  any  piece  of  real  estate  or  personal  or  mov- 
able property  would  sell  for  cash,  in  the  ordi- 
nary coarse  of  business,  free  from  all  incum- 
brances, other  than  by  forced  sal*." 

In  the  face  of  the  plain  declarations,  thus 
quoted,  of  the  organic  and  statutory  law.  It 
cannot,  in  reason,  be  denied  that  the  consti- 
tutional basis  of  taxation  is  the  just  arid  true 
value,  not  exceeding  the  actual  cash  value 
(the  two  terms  being,  for  the  purposes  of 
most  cases,  equivalents),  of  the  property  to 
be  taxed,  or  that  the  actual  cash  value,  with- 
in the  meaning  of  the  law.  Is  the  price,  in 
cash,  for  which  the  property  wonid  sell 
free  from  all  Incumbrances  in  the  ordinary 
course  of  business,  otherwise  than  at  forced 
sale,  from  which  it  Inevitably  follows  that 
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tbe  original  cost  bas  no  necessary  connection 
witb,  or  bearing  npon,  tbe  assessment  of 
property  for  tbe  purposes  of  taxation,  and 
tbat  such  assessments  can  be  In  no  wise  af- 
fected by  bookkeeping  entries  wbicb  an  own- 
er may  see  fit  to  make,  cbarglng  off,  on  ac- 
count of  depredation,  actual  or  assumed, 
an  arbitrary  percentage  of  tbe  valnatlcm 
wbicb  he  chooses  to  place  uipon  his  property : 
and  still  less,  If  tbat  be  possible,  can  an  as- 
sessment be  affected  by  a  deduction  of  say 
26  per  cent,  from  what  may  then  be  left  of 
sucb  valuation,  upon  tbe  ground  that  tbe 
owner  bas  beard,  or  read,  that  merchandise 
Is  assessed  at  the  Invoice  price,  and  not  at 
its  value  where  found.  The  law  leaves  no 
room  for  argument  In  favor  of  snCb  pn^tosi- 
tions,  and  reason  tomlsbes  them  no  sup- 
port In  particular  cases,  no  doubt,  tbe 
price  for  which  property  is  sold  may  aid  in 
determining  Its  value  for  tbe  purposes  of 
tazattm,  because  the  circumstances  In  those 
cases  are  sucb  as  to  indicate  tbat  the  price 
obtained  might  be  obtained  again,  and  rep- 
resented the  Just  and  true  value  of  tbe  prop- 
erty In  public  estimation;  but  the  cost  of 
lumber,  sawed  from  logs  which  the  owner 
may  have  bought  long  ago,  at  a  low  price, 
and  sawed  In  a  mill  and  by  machinery  pur^ 
chased  at  pre-war  prices,  affords  no  criterion 
of  the  value  of  such  lumber  to-day,  when  the 
timber  may  be  worth  $35  per  M,  in  the 
standing  trees,  or  of  its  value  in  January, 
1917,  when  plaintiff's  witness  admits  tbat 
it  was  worth,  in  the  market,  $16.62  per  M, 
plus  probably  60  per  cent  increase  In  value 
about  that  time,  and  wboi  the  mill  witb  its 
machinery  may  have  been  worth  much  more 
than  was  paid  for  it;  It  being  a  most  sig- 
nificant circumstance  in  this  case  that  no  one 
bas  pretended  to  testify  that  tbe  property 
here  in  question  was  not  worth  fully  tbe 
amount  or  more  than  tbe  amount  for  wbidi 
it  was  assessed.  Mr.  Smith  disclaimed  all 
knowledge  of  its  value,  and  Mr.  Muth  tes- 
tified only  to  what  he,  or  "we,"  ooniidered 
ifs  value,  upon  the  iasit  of  it»  eoit,  leas  the 
ariitrary  deductions  to  which  he  tettifle*. 
(Our  italics.) 

We  are  informed,  through  the  briefs  of 
counsel,  tbat  plaintiff  bas  instituted  a  suit 
similar  to  this,  praying  for  a  reduction  of  its 
assessments  for  1918,  tbat  the  case  is  now 
on  appeal  in  this  court  and  that  by  agree- 
ment the  decision  in  this  case  is  to  be  ac- 
c^ted  as  determinative  of  the  other  as 
welL  In  the  other  case,  our  Brother  of  tbe 
district  court  assigned  bis  reasons  in  writing 
and  they  are  reproduced  as  part  of  tbe  brief 
filed  on  behalf  of  plaintiff.  Tbe  following 
excerpt  therefrom  covers  the  point  upon 
whidi  tbe  decision  rests,  to  wit: 

"A  great  deal  of  tbe  lumber  on  the  yard,  at 
tbe  time  named,  was  not  in  merchantable  shape, 
and,  in  reality,  had  no  known  market  value. 
It  bad   to  be   further   manufactured  before  it 


could  be  placed  in  the  market  This  waa  the 
policy  of  the  mill,  because,  by  keeping  the  lum- 
ber in  that  shape.  It  would  be  in  a  better  po- 
sition to  fill  orders,  in  accordance  witb  apec- 
ificationa,  as  tbe  orders  were  received.  In  the 
case  decided  last  year,  under  tbe  drcunutances 
named,  tbe  court  ruled  tbat  the  actual  cash 
value  of  the  lumber  was  the  actual  cash  value 
of  the  stumpage,  plus  the  cost  of  manufacture 
up  to  tbe  point  that  tbe  lumber  was  manufac- 
tured. It  so  ruled  because  plaintiff  could  replace 
the  lumber  at  that  expenditure,  just  as  it  would 
rule  that  the  value  of  a  stock  of  merchandise 
would  be  what  the  merchant  could  replace  it 
and  not  what  be  would  retail  it,  at  The  court 
was  of  opinion,  also,  tbat  the  value  placed  by 
the  taxing  authorities  would,  if  allowed  to  stand. 
Include  values  not  earned  on  the  1st  day  of 
January,  but  which  would  be  earned  during  that 
or  some  other  years." 

[2}  We  are  unable  to  concur  In  the  view 
thus  expressed  ^by  our  learned  Brotber,  for 
tbe  reasons: 

(1)  Tbat  the  general  rule  for  determining 
the  actual  cash  value  of  property  tor  tbe 
purposes  of  taxation  is  fixed  by  statute,  and, 
as  so  fixed,  must  be  compiled  with,  nnleas 
in  particular  cases  shown  to  be  imprac- 
ticable. 

(2)  That  it  Is  not  shown  tbat  any  lumber 
on  tbe  yard,  or  all  of  it  could  not  have  been 
sold  for  cash,  in  the  ordinary  course  of  busi- 
ness and  otherwise  than  at  forced  sale,  and, 
in  tbe  absence  of  satisfactory  evidence  to 
that  effect,  it  must  be  presumed  to  have  the 
value  attributed  to-  It  by  tbe  assessing  au- 
thorities, which  value,  so  far  as  the  record 
shows,  was  but  remotely,  If  at  all,  affected 
by  what  may  have  been  the  value  In  tbe 
tree,  or  what  it  may  have  cost  to  put  tbe 
lumber  on  tbe  yard.  Thus  plaintiff  may  have 
bought  thousands  of  acres  of  stumpage  years 
ago,  at  a  price  which  would  now  be  consider- 
ed ridiculously  low,  and  with  large  means 
and  approved  appliances  may  put  its  lumber, 
rough  and  dressed,  on  its  yard  at  much  lees 
cost  than  Its  neighbor,  who  bas  bought  hbi 
stumpage  of  late  years,  at  a  bi^er  price, 
and,  because  of  bis  operating  a  smaller  and 
less  efficient  mill,  is  subjected  to  greater  ex- 
pense In  putting  it  on  his  yard;  and  yet  tbe 
lumber  of  tbe  one  is  worth  no  more,  on  tbe 
yard,  than  that  of  tbe  other,  and  tbe  one 
may  make  a  profit  and  the  other  a  loss.  In 
selling  at  the  market  price. 

(3)  That  Mr.  Mnth's  testimony  shows  that 
"of  tbe  lumber  tbat  goes  In  plaintiirs  yard, 
possibly  66  per  cent  Is  sold  In  tbe  form  of 
boards  and  dimensions,"  and  "tbe  other  SS 
per  c&fvt.  of  the  rough  lumber"  (onr  ItaUcs) 
practically  all  of  It  Is  manufactured  Into 
celling,  fiooring,  drop  siding,  car  lining,  case 
molding,  or  any  of  tbe  several  hundred  prod- 
acts  of  our  [tbe]  plant"  That  Mr.  MutA 
further  testifies  as  foRows: 

"Q.  What  do  you  get  for  this  lumber  tbat 
is  on  the  yard?    A.  We  do  not  sell  it  in  that 
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form.  Q.  Ton  do  aot  adl  any  of  It  ia  th« 
loafh}  A.  We  sell  none  of  it  in  the  form  that 
it  la  on  the  yard." 

That  aa  the  witness  designates  65  per 
cent,  of  the  lumber  put  on  the  yard  as 
'boards  and  dimension,"  and  says  that  it 
is  sold  In  that  form,  and  refers  to  "the  other 
SB  per  cent,  of  the  rough  lumber,"  and  says 
tbat  practically  all  of  it  is  manufactured  in- 
to celling  and  other  products  before  being 
sold,  we  should  infer  that  all  the  lumber  is 
put  on  the  yard  in  the  form  of  rough  lumber, 
and  that  65  per  cent,  is  sold  in  tbat  form, 
and  we  find  some  difficulty  in  reconciling, 
with  tbat  testimony,  the  subsequent  state- 
ment to  the  effect  that  plaintiff  sells  no  lum- 
ber in  the  form  in  which  it  is  put  on  tbe 
yard.  Let  us  suppose,  however,  that  by 
"boards  and  dimension"  the  witness  means 
boards,  sills,  studding.  Joists,  etc.,  which  may 
be,  and  generally  are,  used  without  being 
dressed,  but  that  dresS&ig  may  be  added,  and 
dimensions  altered,  for  the  filling  of  particu- 
lar orders,  as,  for  instance,  sills  may  be 
pinned  on  <Hie  tdde,  or  studding  may  bft  cut 
Into  S-foot,  instead  of  16-foot,  lengths,  or,  as 
in  the  case  of  "the  other  35  per  cent  of  the 
rough  lumber,"  more  elaborate  dressing  or 
cutting  may  be  added,  and,  as  tbe  witness 
admits,  the  lumber  becomes  marketable,  and 
is  sold:  What,' then,  is  the  situation?  It  la 
that  the  seller  fixes  a  price,  by  adding  the 
cost  of  the  work  done  upon  the  rough  lum- 
ber, plus  a  profit,  to  the  value  of  the  lumber 
in  its  rough  state,  plus  a  profit,  which  pre- 
supposes a  value  to  which  such  addlticms  are 
made,  and  which  is  as  well  known  before  tbe 
additions  as  Is  Uie  combination  of  values 
afterwards. 

(4)  Tbat  Mr.  Muth  tesUfles  that  plaintllf  la 
In  business  to  make  money,  and  there  is  noth- 
ing in  the  record  to  show  that  other  persons 
or  corporations  oi)erate  sawmills  for  any  oth- 
er purpose,  from  which  we  conclude  that.  If 
plaintilTB  property  la  valued  at  cost,  less 
86  per  cent,  it  would  not  be  willing  to  sell 
It  and  could  not  replace  it  at  that  valuation, 
and  hence  that  /rem  no  point  of  view  can  it 
be  regarded  as  the  valuation  contemplated 
1)y'law  for  the  purposes  of  taxation. 

(5)  And,  finally,  the  reply  of  tbe  witness, 
"We  do  not  sell  it  in  that  form,"  to  the  ques- 
tion, "What  do  you  get  from  tbe  lumber  tbat 
is  on  the  yard?"  is  not  an  answer  to  the  real 
inquiry,  conflicts  with  testimony  previously 
given,  and  fails  to  negative  either  the  idea 
ot  value  in  the  lumber  so  situated  or  the 
fact  that  snCh  value  was  determined  or  sus- 
ceptible of  being  determined. 

Tbe  case  of  Greene  v.  Louisville  ft  L  R. 
Co..  244  U.  S.  499,  37  Sup.  Ct  673,  61  L.  Bid. 
1280,  Ann.  Cas.  1917B3,  88,  deals  with  a  ques- 
tion of  discriminatory  and  unequal  taxation, 
wbldi  is  not  mentioned  in  the  pleadings  In 


this  case,  and  to  which  the  only  reference  to 
be  found  elsewhere  in  the  transcript  is  the 
following  statement  in  tbe  testimony  of  Mr. 
Muth,  to  wit: 

"From  tbat  vainc,  because  of  a  statement  of 
Mr.  Thomas,  of  the  state  board  of  affairs,  made 
in  Alexandria,  that  in  making  assessments  on 
stocks  of  merchandise,  the  state  board  had  prac- 
tically adopted  the  policy  of  using  invoice  values, 
less  discount  of  26  per  cent,  we  considered  that 
lumber  was  as  much  merchandise  as  any  other 
article  of  commerce,  and,  using  the  same  theory, 
we  took  25  per  cent  from  what  we  had  coa- 
sidered  was  oar  cost  arriving  at  our  rendered 
valnatian." 

It  does  not  appear  whether  tbe  witness 
heard  Mr.  Tbomas  make  the  statement  thus 
attributed  to  him,  whetber  be  was  told  so 
by  some  one  else,  or  wbethrar  he  read  it  in  a 
newspaper ;  and,  we  do  not  find  in  the  testi- 
m<Hiy  a  sufficient  basis  for  tbe  assumption 
tbat  tbe  state  board  assesses  stocks  of  mer- 
chandise otherwise  than  as  contemplated  by 
law.  Our  understanding  of  tbe  mercantile 
business  is  that  it  conslBts  largely  of  trans- 
porting commodities  fiom  a  place  where  tbey 
are  less  valuable  to  a  place  where  tbey  are 
more  valuable,  and  tbat  the  pocketing  of  tbe 
difference,  less  the  cost  of  the  transportation» 
etc.,  Is  the  purpose  for  which  such  business 
is  ctmducted.  But  the  cited  case^  we  think, 
is  inapplicable  here,  and  equally  so  do  we^ 
find  the  Swift  and  Cudaby  Cases,  116  La.. 
322,  88  South.  1006;  116  La.  826,  38  South. 
1008,  to  wbicb  we  are  referred. 

[3]  It  has  long  been  settled  in  the  Juris- 
prudence of  this  state,  and  of  other  Jurisdic- 
tions, tbat  the  assessment  of  prc^erty  for 
taxes  and  the  modes  adopted  for  determining 
its  value  will  be  presumed  by  tbe  courts  to 
be  correct  until  tbe  taxpayer  makes  satis- 
factory proof  to  the  contrary.  Cotton  Blx- 
change  v.  Board,  37  La.  Ann.  424;  City  of 
New  Orleans  r.  Louisiana  S.  Bank,  31  Leu 
Ann.  828;  City  of  N.  O.  v.  N.  O.  Canal  8c  B. 
Co.,  29  La.  Ann.  861,  affirmed  in  09  U.  S. 
97,  26  L.  Ed;  409;  Vlcksburg  S.  &  P.  B.  Co. 
V.  Assessors,  88  La.  Ann.  760 ;  Pons  v.  Board. 
118  La.  1103,  43  South.  891;  27  Gyc.  1128- 
1135.  In  this  case,  tbe  taxpayer  has  made 
no  such  prool 

It  is  therefore  ordered  and  decreed  tbat 
the  Judgment  appealed  from  be  set  aside, 
the  injunction  herein  issued  dissolved,  tbe 
assessment  complained  of  sustained  and  that 
tbere  be  Judgment  in  favor  of  B.  B.  Oden, 
tbe  tax  collector,  as  provided  by  section  16 
of  Act  140  of  1916,  and  against  tbe  plaintiff, 
for  10  per  cent  of  tbe  amount  of  tbe  taxes 
Involved  herein,  to  be  collected  by  said  tax 
collector  and  paid  over  when  said  taxw  and 
penalti^  are  collected.  It  is  further  de- 
creed that  plaiutUTs  demands  be  rejected, 
and  tlils  suit  dismissed,  at  Its  oost 
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THARP-BULTMAN-SONTHEIMER    CO.    V. 

THARP-SONTHEIMER-THARP. 

ine.,  »t  tJ. 

<  Supreme  Court  of  Louisiana.    June  30, 1920.) 

(SpUaliu  Iv  the  Court.) 

1.  Tradfl-markB  and  trada-namea  «=373(l)— 
One  can  use  own  name,  but  not  In  manner 
to  mislead  public  In  accepting  his  goods  aa 
those  of  another. 

The  weight  of  juriapmdence  in  this  country 
sustains  the  doctrine  that,  in  the  absence  of  a 
contract  restricting  the  exercise  of  such  right 
(and  the  capacity  for  ancb  restriction  is  lim- 
ited), every  one  may  use  his  own  name  honestly 
in  his  own  business  and  in  the  earning  of  his 
own  livelihood  and  that  of  his  family,  but  that 
no  one  may  lawfully  resort  to  artifice  or  deceit 
(or  the  purpose,  or  with  the  intent  and  effect 
of  misleading,  or  confusing  the  public  and 
palming  off  his  services,  goods,  or  products  aa 
those  of  another. 

2.  Corporations  is=349( I)— Statute  relating  to 
oorporate  name  held  not  to  affect  rule  against 
•••  of  name  to  mislead  publlo. 

Act  No.  267  of  1914  contains  nothing  in 
conflict  with  the  doctrine  so  stated. 

Appeal  from  Givll  District  Court,  Parish  of 
Orleans;    Porter  Parker,  Judge; 

Snit  for  injunction  by  Tharp-Bnltman- 
Sontbelmer  Company  against  Tharp-Sont- 
helmer-Tharp,  Incorporated,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Dart,  kernan  &  Dart,  of  Mew  Orleans,  for 
appelant. 

Lazarus,  Michel  &  Larazus,  of  New  Orleans 
(Herbert  S.  Weil,  of  New  Orleans,  of  counsel), 
for  appellees. 

Statement  of  the  Case. 

MOITROB,  C.  J.  Plaintiff  company  prays 
for  an  Injunctlan,  prohibiting  the  defendant 
corporation,  and  Henry  Tharp,  Isaac  SOnt- 
hefmer,  Morris  B.  Sontheimer,  M&r  N.  Koh- 
ler,  and  A.  S.  Tharp,  and  each  of  them,  from 
using  the  name  Tbarp-Sonthelmer-Tharp,  In- 
corporated, or  anything  like  or  similar  there- 
to, and  from  carrying  on,  in  that  name,  the 
same  business  as  that  conducted  by  it,  cer- 
tain prior  relations  between  them  being  set 
forth,  and  it  being  further  alleged  that  the 
business  and  purposes  of  the  defendant  com- 
pany are  Identical  with  those  of  plaintiff; 
"that  the  adoption  *  *  *  of  the  name 
'TharthSontheimer-Tbarp'  for  the  corporation 
carried  on  by  defendant  Is  in  violation  of 
paragraph  (a)  of  section  2  of  Act  267  of  1914, 
••.  •  .  •  -which  forbids  any  corporation  to 
adopt  a  name  sim^tu:  to  one  already  1«  exist- 
ence or  one  so  similar  as  to  cause  confusion 


with  the  name  of  any  other  domestic  or  foiv 
elgn  corporation  admitted  to  do  business  in 
this  state,  •  •  •  ttiat  the  name  Tb»xp- 
Sonthdmer-Tbarp,  Incorporated,  was  adopt- 
ed, and  Is  being  used  frauduloitly,  and  with 
the  unlawful  and  fraudulent  Intention  and 
attempt  to  palm  off  their  [defendant's]  serv- 
ices, goods  and  business  upon  the  public  as 
the  services,  goods  and  business  of  your  peti- 
tioner; ♦  •  •  that  in  pursuance  of  the 
said  unlawful  and  fraudulent  intention 
and  purpose  the  said  defendants  have 
used  all  means  within  their  power  to  confuse 
the  public  and  to  cause  the  public  to  believe 
that,  In  calling  upon  them  for  services,  tbey 
are  dealing  with  your  petitioners." 

There  are  further  allegations  of  damages, 
with  reservation  of  the  right  to  sue  there- 
for, and  right  to  an  injunction,  and  a  prayer 
that  the  writ  be  Issued  and  perpetuated. 

The  facts  disclosed  by  the  evidence  are, 
substantially,  as  foUows:  As  far  back  as 
1883,  A.  F.  Bultman  was  engaged  In  boslness 
In  New  Orleans  as  an  undertaker,  or  onder- 
taker  and  liveryman,  and  he  so  continued 
until  about  1904,  when  he  took  his  son,  A. 
F. .  Bultman,  Jr.,  into  partnership  with  him. 
Between  the  years  stated  and  prior  to  1883 
the  firm  of  F.  Johnson  &  Son  Company, 
Limited,  "was  engaged  in  the  same  boslness, 
and  as  early  as  1889  Henry. Tharp  was  em- 
ployed by  It,  becoming  Its  manager  as  early, 
perhaps,  as  1902,  and  so  continuing  until 
1919,  during  which  period  he  became  so 
widely  known  and  highly  esteemed  that  his 
name  and  personality  were  regarded  as  valu- 
able assets,  and  he  was  insistently  urged  by 
the  Bultman  firm  to  unite  with  them  In  busi- 
ness, which  he  finally  consented  to  do ;  and 
on  April  29, 1909,  tbey  and  he  and  Alexander 
Maxwell  entered  Into  an  agreement  to  incor- 
porate themselves  under  the  name  of  Hax- 
well-Tharp-Bultman  Company;  to  pordiase 
the  business  and  assets  of  the  MaxweU  Co, 
limited,  a  corporation  of  which  Alexander 
Maxwell  was  president  and  owner,  or  r^- 
resentatlve  of  the  owners,  and  which  was 
engaged  -In  the  same  bi^siness ;  and  to  give 
th^  support  to  the  new  company;  Tliarp's 
active  connection  therewith  to  begin  not  later 
than  June  1,  1909.  On  May  3  following, 
there  was  a  separate  agreement  between 
Tharp  and  the  Bultmana,  to  the  effect  that 
be  was  to  serve  the  new  corporation  (which 
was  thereafter  organized),  as  manager  and 
secretary,  for  a  term  of  2^  years,  at  a  salary 
of  $175  per  month;  and  If  the  business 
proved  successful  was,  at  the  end  of  that 
period,  to  receive  $200  per  month,  be  "given" 
IC  Eiiaxea  of  the  sto<;k  of  the  company  of  the 
par  value. of  $100  each,  with  the  option  of 
purchasing  an  additional  25  shares;  and  if 
the  business  proved  unsuccessful  was  then 
to  be  continued  in  the  ej^flf^s  of  A.  F.  Bult- 
man  &   Son   (which,   as   It  seems,   was  to 
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continue  as  a  distinct  oitity  and  separate 
establishment),  at  a  salary  of  $160  per  month, 
but  with  no  Interest  In  the  firm.  The  Max- 
'well-Tharp-BnltmaB  Company  was  incorpo- 
rated on  May  17,  1909,  enjoyed  a  prosperous 
business  life  of  2  years,  and.  Maxwell  having 
drcqpped  out,  was  succeeded  by  a  corporation 
organized  as  Tharp-Bultman  Company,  of 
which  Tharp  and  the  two  Bnltmans  were 
the  sole  members,  with  A.  F.  Bultman,  Jr.,  as 
president,  Tharp  as  secretary,  and  A.  F. 
Bultman,  Sr.,  as  treasurer.  That  corporation 
also  prospered  for  16  months,  during  which 
I>eriod  (on  April  29,  1911)  it  bought  the  busi- 
ness and  assets  of  F.  Johnson  &  Son  Compa- 
ny, at  the  end  of  whlah,  on  July  18,  1912,  It 
bought  the  assets  of  A.  F.  Bultman  &  Son, 
and  on  July  27,  1912,  took  over,  by  agree- 
ment the  undertaking  establishment  of  L 
Sontheimer  &  Son,  the  members  of  which 
firm  became  stockholders  in  the  company 
and  two  of  the  three  (Isaac  and  Morris  B. 
Sontheimer)  employes.  It  being  part  of  the 
agreement  that  the  name  of  the  corporation 
should  be  changed  to  that  of  Tharp-Bult- 
raan-Sonthelmer  Company,  and  that  one  of 
the  Sontheimers  should  be  a  director,  and 
on  August  30,  1912,  the  name  was  changed 
accordingly.  Thereafter  for  several  years 
the  corporation  prospered,  as  its  predecessors 
had  done,  but  early  in  1916  some  friction  arose 
between  the  members,  and  in  July,  1916, 
Tharp  and  the  two  Sontheimers  bought  the 
undertaking  and  livery  business  and  assets 
of  S.  D.  Norwood,  Incorporated,  and  oo 
August  1, 1916,  severed  their  connections  with 
Tharp-Bultman-Sontheimer  Company;  took 
in  A.  S.  Tharp,  son  of  Henry  Tharp;  changed 
the  name  of  the  Norwood  corporation  to  that 
oif  Tharp-Sonthelmer-Tharp,  Incorporated, 
and  immediately  advertised  their  withdraw- 
al from  Tbarp-Bultman-Southelmer  Compa- 
ny, and  the  establishment  of  the  new  com- 
pany, in  each  of  the  dally  papers  published 
In  New  Orleans,  during  a  period  of  3  months, 
at  a  cost  of  $481.51.  They  also  sent  out 
several  thousands  of  announcements  to  the 
same  effect,  and  did  all  that  could  reason- 
ably have  been  expected,  and  more,  to  show 
that  It  was  not  their  intention  or  desire  to 
"confuse  the  public  and  to  cause  the  public 
to  believe  that,  in  calling  upon  them  for 
services,  they  were  dealing  with  the  peti- 
tioners" herein,  or  to  do  any  other  of  the  ob- 
jectionable things  with  which  they  are  charg- 
ed in  the  petition ;  and  the  evidence  in  the 
case  entirely  fails  to  sustain  those  charges. 
The  plainUET  company  was  unable  to  show  a 
single  instance  in  which,  by  reason  of  the 
similarity  of  names  or  otherwise,  any  busi- 
ness had  been  directed  to  defendant  to  which 
it  had  a  shadow  of  a  claim ;  and  the  Instan- 
es  In  which  during  the,  say,  2^  months  pre- 
ceding the  institution  of  this  suit  errors 
were  committed  in  the  delivery  of  mail  or 


as  to  be  negligible,  thbugli  It  can  be  readily 
understood  that  the  very  many  chni)ges 
which  had  taken  place  in  the  name,  or  names> 
under  which  the  different  parties  had  been  op- 
erating may.  have  attracted  some  attention. 
It  is  shown,  however,  that  the  Tharps,  Sont- 
heimers, and  Bultmans  (fathers  and  sons) 
have  been  engaged,  in  their  own  names,  re- 
spectively, in  the  undertaking  and  livery 
business  in  New  Orleans  for  many  y^ars; 
that  they  have,  respectively,  large  circles  of 
acquaintances,  to  whom  they  may  reasonably 
look  for,  and  from  wh<Ha  tb^,  la  fact,  ob- 
tain, patronage;  and,  as  to  the  Tharpa  and 
Sonthdmers,  that  they  are  dependent  upon 
that  patronage  for  the  maintenance  of  them- 
selves and  their  families.  The  businees  in 
question  is,  as  we  infer,  almost  exclusively 
local,  and  it  is  shown  to  be  further  peculiar, 
in  that,  in  the  vast  majority  of  instances, 
it  Is  transacted  betwe&i  people,  who  know 
with  whom  they  are  dealing,  and  are  nnllk^ 
to  fall  Into  any  error  in  that  re^>ect  In  oth- 
er words,  it  is  in  the  highest  degree  improb- 
able that  a  person  intending  to  order  a  fu- 
neral from  a  Bultman  would  give  the  order 
to  a  corporation  in  which  that  name  does 
not  appear,  and  of  which  no  BultnMm 
is  a  member,  and  not  probable,  though  -poft- 
sible,  that  a  person  Intending  to  order  a 
funeral  from  a  Tharp  or  a  Sontheimer  would 
give  it  to  a  corporation  of  which  no  Tharp 
or  Sontheimer  is  a  member,  even  though  the 
style  of  the  corporation  may  include  both 
names ;  for.  In  association  with  the  question 
of  personality,  the  place  where  the  business 
is  located  has  rather  an  important  bearing 
in  the  minds  of  local  patrons  as  identifying 
those  by  whom  the  business  is  conducted, 
and  those  seeking  a  itarttcular  undertaker 
are  not  likely  to  go  or  to  tel^hone  to  the 
place  of  business  of  another  in  order  to  find 
him.'  In  the  matter,  however,  of  both  name 
and  place  of  business,  if  any  advantage  is 
to  be-  derived  from  misleading  Indications,  It 
is  all  in  favor  of  plaintiff,  since  it  is  not  only 
using  the  names  of  Tharp  and  Sontheimer 
though  no  one  bearing  either  of  those  names 
is  connected  with  It,  but  it  continues  to 
occupy  the  place  of  business  with  which 
Tharp  has  long  been  identified,  whereas,  de- 
fendant is  established  at  a  place  where,  so 
far  as  appears  from  the  record,  no  Bultman 
has  ever  been  located. 

In  conclusion  of  this  statement,  it  may  be 
remarked  that  the  various  contracts  and  acts 
of  incorporation  to  which  we  have  referred 
C9ntain  nothing  from  which  the  inference 
could  be  drawn  that  either  Tharp  or  the 
Sontheimers  were  not  entirely  free  to  with- 
draw from  the  business  of  Tharp-Bultman- 
Sontheimor  Company  at  the  time  that  they 
took  that  action,  and  were  not  free  to  make 
legitimate  use  of  their  own  names  to  earn 
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Opinion. 

[1, 2]  The  weight  of  JurlBprud^ice  in  this 
country  sostains  the  doctrine  that,  in  the  ab- 
sence of  a  contract  restricting  the  exercise 
of  snch  right  (and  the  capacity  for  such  re- 
striction la  limited),  every  one  may  use  his 
own  name  honestly,  In  his  own  business,  and 
In  the  earning  of  his  own  livelihood  and  that 
of  his  family,  but  no  one  may  lawfully  re- 
sort to  artlflce  or  deceit  for  the  purpose,  or 
with  the  Intent  and  efTect  of  misleading  or 
confusing  the  public  and  palming  off  his 
services,  goods,  or  products  as  that  of 
another.  Peck  Brothers  &  Co.  v.  Peck 
Brothers  Co.,  113  Fed.  291,  61  C.  O.  A.  251, 
62  Lw  B.  A.  81;  Young  &  Chaffe  Furniture 
Oo.  Y.  Chaffee  Bros.  Furniture  Co.,  204 
Mich.  293,  170  N.  W.  48;  Title  ft  Mortgage 
Guarantee  Co.,  Limited,  v.  Louisiana  Abstract 
ft  Title  Guarantee  Co.,  143  La.  894,  79  South. 
529;  Vonderbank  v.  Schmidt,  44  La.  Ann. 
264,  10  South.  616,  IS  L.  B.  A.  4ffi2,  32  Am.  St. 
Bep.  336 ;  Bergamlni  v.  Bastlan,  35  La.  Ann. 
60,  48  Am.  Bep.  216.  Having  found,  in  tliis 
case,  that  defendants  have  used  their  names 
only  as  they  had  the  legal  and  moral  right 
to  use  them,  we  conclude  that  they  have  not 
violated  Act  267  of  1914,  have  given  plain- 
tiff no  just  cause  of  complaint,  and  that  thla 
suit  waa  properly  dismissed  by  the  trial 
judges 

The  judgment  appealed  from  ia  therefore 
affirmed. 


No.  23893. 

Snoeasslon  of  LEDBETTER. 

{Supreme  Court  of  LouiBiana.    June  30,  1920.) 
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4.  Perpetoltlee   «=94(I9)— Where   usafniot   Is 

givea  to  one  person  and  naked  ownership  to 

aaother,  title  passes  immediateiy. 

When  the  testator  grives  the  usufruct  to  one 

person  and  the  naked  ownership  to  another, 

tiie  title  to   the   property  itself,   as   well  as 

the    uBufmct,    is   transmitted   immediately    at 

death  of  deceased. 

2.  Perpetuities  «s>4(  19)— Devise  of  life  estate 
aad  not  nsnfruct. 

A  will,  devising  property  and  providing, 
"but  should  he  die  without  an  heir  or  child,  I 
wish  his  part  of  my  estate  to  be  paid  or  go  to 
my  present  grandchildren,"  etc.,  held  to  give 
not  the  usufruct,  but  the  ownership  during 
devisee's  lifetime  of  the  property  itself,  and 
hence  the  devise  was  invalid. 

3.  Perpetuities  <8=94(I9)— Giving  of  property 
for  lifetime  to  another  not  giviag  of  life  nsu- 
fruet. 

The  giving  of  property  to  one  during  his  life 
and  at  hia  death  to  another  is  not  the  giving 
of  usufruct  to  one  and  naked  ownership  of 


property  to  the  other,  and  such  a  devise  is 
null  and  void  under  Civ.  Code,  arts.  1520,  1522. 

4.  Wilis  «=386&-Foroed  heir  receiving  beqaest 
aot  entitled  to  aiore  thaa  legitimate  porUon 
of  intestate  estate  without  declaratioa. 

The  inference  is  that,  when  no  snch  deo> 
laration  liaa  been  made  by  a  testator,  a  be- 
quest to  one  of  hia  children  is  not  intended  to 
be  over  and  above  his  legitimate  portion  of  a 
certain  bequest  to  another  heir  held  invalid,  un- 
der Civ.  Code,  art.  1501. 

Appeal  from  First  Judicial  District  Conr^ 
Parish  of  Caddo;    R.  D.  Webb,  Judge. 

In  the  matter  of  the  succession  of  Dr.  3, 
M.  Ledbetter.  Suit  by  Dr.  W.  M.  licdbetter 
in  the  form  of  an  opposition  to  probate  of 
will  of  deceased,  vfbea  Dr.  Marion  A.  Led- 
better petitioned  the  court  to  admit  it  (to 
probate.  From  an  adverse  judgment,  W.  M. 
L«dbetter  appeals.  Judgmoit  annulled,  with 
directions. 

Chaa.  F.  Crane,  of  Shrev^port,  for  appel- 
lant 

David  B.  Samuel,  O.  W.  Hardy,  and  BO- 
ward  Barnett,  all  of  Shreveport,  for  ajwdlee 
Dr.  Marion  A.  Ledbetter. 

O'NIELL,  J.  Dr.  WUtz  M.  Ledbetter  ap- 
peals from  a  judgment  diBmiasing  his  suit 
'to  annul  certain  provisions  in  the  will  of 
his  deceased  father,  Dr.  J.  M.  Ledbetter,  as 
constituting  a  prohibited  substitution.  The 
will  la  as  follows,  via : 

"Know  all  men  by  these  presents,  that  I,  Dr. 
J.  M.  Ledbetter  of  the  dty  of  Shreveport^,  in 
the  parish  of  Caddo,  and  state  of  Louisiana 
(retired  physician),  considering  the  uncertainty 
of  this  life  and  being  of  sound  mind  and  mem- 
ory do  make  and  declare  this  my  last  wiU  and 
testament. 

"First,  I  give  and  bequeath  to  my  beloved 
wife,  Martha,  the  use  of  my  dwelling  faouae, 
1918  Jacobs  'street,  situated  in  Shreveport, 
Louisiana,  with  all  the  contents  therein  or  in- 
come derived  therefrom,  to  have  and  to  hold  the 
same  to  her  during  her  natural  life,  so  long  as 
she  may  remain  single  or  unmarried.  In  addi- 
tion to  the  above,  and  eight  thousand  dollars 
life  insurance  made  payable  to  her  at  my  death. 
I  bequeath  to  her,  or  wish  paid  to  her  two 
hundred  dollars  per  month  to  be  paid  out  of  the 
revenues  or  income  of  my  estate. 

"Second.  After  complying  with  the  above 
provisions,  I  wish  my  son.  Dr.  Wilts  M.  Led- 
better, to  have  the  half  of  remaining  part  of 
my  estate  or  the  half  of  the  revenues  therefrom 
during  his  lifetime.  But  should  he  die  without 
an  heir  or  child  I  wish  his  part  of  my  estate 
to  be  paid  or  go  to  my  present  grandchildren, 
viz.:  Wiltz  M.  Ledbetter,  William  V.  Ledbetter 
and  Joanna  Ledbetter  (diildren  of  Dr.  Marion 
Ledbetter)  and  equally  with  these  any  other 
grandchildren  that  may  yet  be  born. 

"Third.  Out  of  the  remaining  half  of  my  es- 
tate, after  complying  with  the  first  bequest,  I 
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wish  five  thousand  doUars  to  ba  paid  to  each 
of  my  preseot  grandchildren,  viz.:  Wiltz  M. 
Ledbetter,  William  V.  Ledbetter  and  Joanna 
Ledbetter,  and  the  above  amounts  to  be  put  in 
trust  (or  them  until  they  complete  their  high 
•chool  education,  then  .enough  given  them  each 
year  to  enable  them  to  procure  a  collegiate 
education  and  profession  if  they  so  desire,  then 
the  balance  to  be  paid  to  them  after  the  com- 
pletion of  their  education  and  professions. 

"Fourth.  The  remaining  part  of  this  half  of 
my  estate,  after  providing  the  fifteen  thousand 
dollars  for  his  three  children,  I  wish  paid  to 
or  the  revenues  therefrom  to  go  to  my  son 
Marion  A.  Ledbetter.    . 

"Fifth.  Should  any  other  children  be  bom  to 
either  of  my  sons  I  wish  five  thousand  dollars 
to  be  set  aside  for  them  as  above  provided  for 
the  ones  mentioned,  said  five  thousand  to  be 
taken  from  the  half  of  the  one  to  whom  the 
child  is  bom. 

"This  done  and  signed  February  26,  1918. 
"J.  M.  Ledbetter." 

The  suit  was  brought  in  the  form  oC  an 
opposition  to  the  probate  of  the  will,  when 
Dr.  Marlon  A.  Ledbetter  petitioned  the  court 
to  admit  it  to  probate. 

The  only  heirs  at  law  of  the  testator  are 
liis  two  Boaa,  Dr.  Wllta  M.  ledbetter,  plain- 
tiff in  tbls  snlt,  and  Dr.  Marion  A.  Ledbetter, 
defendant  Dr.  Wiltz  M.  I/edbetter  has  had 
no  children.  Dr.  Marlon  A.  Ledbetter  has 
only  the  three  children  named  in  the  will, 
who  are  respresented  as  defendants  herein 
by  a  tutor  ad  hoc.  The  widow  of  the  testa- 
tor, Mrs.  Martha  Ledbetter,  who  is  not  the 
mother  of  his  sons,  has  been  settled  with, 
and  lias  no  interest  in  the  suit 

Plaintiff  contends  that  the  second  para- 
gnph  in  the  will  is  a  prohibited  substitu- 
tion, which,  under  article  1520  of  the  Civil 
Code,  is  null,  viz: 

"After  complying  with  the  above  condition,  I 
wish  my  son.  Dr.  Wilts  M.  L«dbetter,  to  have 
the  half  of  the  remaining  part  of  my  estate  or 
the  half  of  the  revenues  therefrom  during  his 
lifetime,  but  should  he  die  without  an  heir  or 
«hild,  I  wish  his  part  of  my  estate  to  be  paid 
or  go  to  my  present  grandchildren,  viz.:  Wiltz 
M.  Ledbetter,  William  V.  Ledbetter  and  Joanna 
Ledbetter." 

Plaintiff  contends  that,  if  the  foreKoing 
bequest  should  be  carried  out,  as  a  bequest  of 
A  life  estate  to  him  and  full  ownership,  at 
ttis  death,  to  the  three  children  of  his  brother, 
It  would  deprive  blm  (plaintiff)  of  his  legiti- 
mate portion  of  the  estate,  as  a  forced  heir; 
that  is,  one-half  in  full  ownership  of  the  re- 
mainder of  the  estate  after  paying  the  special 
legacies  to  the  legatees  other  than  bis  broth- 
er, not  exceeding  the  disposable  portion. 

Defendant's  counsel  rely  upon  the  prop- 
osition, as  stated  in  their  brief,  that  a  testa- 
mentary disposition  by  which  property  is 
given  to  one  legatee  during  his  life  and  at 
bis  death  to  another  must  be  regarded  as 
vesting  a  life  usufruct  in  the  one  and  the 
naked  ownership  in  the  other  legatee. 


Article  1622  of  the  Code  permits  the  giv- 
ing of  the  usufruct  of  property  to  one  legatee 
and  the  naked  ownership  of  the  same  prop- 
erty  to  another.  But,  if  every  substitution, 
by  which  property  is  given  to  one  legatee 
during  his  Ufe  and  at  bis  death  to  another. 
Is  to  be  regarded  as  vesting  a  life  usufruct 
In  the  one  and  the  naked  ownership  in  the 
other  legatee,  article  1520,  which  pro- 
hibits such  substitutions,  must  liave  lost 
its  meaning.  Why  should  the  Code  make 
a  distinction,  and  why  should  this  court  have 
been  so  long  recognizing  the  distinction — 
If  there  is  no  difference — between  (1)  the 
giving  of  the  same  proi)erty  to  one  legatee 
for  life  and  to  another  at  the  first  legatee's 
death,  and  (2)  the  giving  of  a  life  usufruct 
to  one  legatee  and  tlie  naked  ownership  to 
another? 

Defendants'  counsel  cite,  in  support  of 
their  proposition,  an  expression  of  this  court 
in  the  Succession  of  McDufBe,  188  La.  810, 
72  South.  460,  viz.: 

"No  useful  purpose  would  be  subserved  by 
discussing,  as  res  nova,  the  question  whether 
a  bequest  of  property  for  the  life  of  the  donee 
is  the  donation  of  a  usufruct,  or  of  a  life  es- 
tate. Tht  jurisprudence  on  this  subject  was 
reviewed  by  this  court  in  the  recent  case  of 
Rice  et  al.  v.  Key  et  aL,  188  La.  483.  70  South. 
483;  and  the  court,  referring  to  the  eases  of 
Roy  V.  Latiolas,  6  La.  Ann.  662,  Succession  of 
WeUer,  107  La.  466,  81  South.  888,  and  Suc- 
cession of  Yemeuille,  120  La.  606,  45  South. 
620,  said: 

"Moreover,  the  doctrine  that  a  bequest  of 
property  for  life  is,  in  this  state,  a  donation  of 
the  usufruct  has  been  thrice  held  by  this  court 
The  rule  of  stare  decisis  is  ap^cable." 

The  ruling  in  die  Succession  of  McDuffle 
was  therefore  nothing  more  than  a  repeti- 
tion or  quotation  of  the  doctrine  stated  in 
Rice  V.  Key.  And  the  statement  of  the 
doctrine  in  Rice  v.  Key  was  based  upon  the 
citation  of  three  decisions,  not  one  of  which 
sustains  the  ruling,  viz.  Uoy  v.  Latiolas,  6 
La.  Ann.  652,  Succession  of  Weller,  107  La. 
468,  31  South.  883,  and  Succession  of  Ver- 
neuUle,  120  La.  605,  45  South.  620.  The 
first  of  the  three  decisions  referred  to  was 
emphatically  overruled  in  Marshall  v.  Pearce, 
34  La.  Ann.  661,  and  in  the  two  other  cases 
dted  there  was  no  question  of  prohibited 
substitution. 

Here  is  what  was  said  in  Marshall  r. 
Pearce,  overruling  Roy  v.  Latiolas,  viz.: 

"The  case  of  Roy  v.  Latiolas,  5  A.  662,  is  the 
only  one  in  which  a  bequest  for  life,  without 
words  expressly  tending  to  qualify  it  as  an 
usufruct  was  held  to  import  such.  That  de- 
cision was  rendered  at  (Htelousas,  when  but 
three  judges  were  in  their  seats,  Chief  Justice 
Bustis  being  absent  Judge  Preston  was  the 
organ  of  the  court.  Judge  Slidell,  in  assenting, 
expressly  referred  to  the  limited  means  he  had 
bad  of  examining  the  subject  Judge  Rost  dis- 
sented. 
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"Its  anthority  la  «f  the  weakeit  kind.  Th« 
opinion  resta  apon  the  groasly  nnadentiflc  prop- 
osition that  'there  ia  no  anbatantial  difference 
between  a  life  eatate  and  an  naofruet  for  life; 
the  rights  and  dutiea  of  the  parties  are  the 
same  in  each  case.'  Judge  Host  rightly  aaid: 
'An  estate  for  life  ia  not  an  usufruct.'  Ob- 
viously, there  ia  not  only  a  substantial  differ- 
ence between  an  estate  for  life,  or  an  imperfect 
ownership  for  life,  and  an  uaofmct,  but  they 
are  absolutely  incongistent  with,  and  contra- 
dictory of,  each  other;  and  the  rights  and  dutiea 
of  the  partiea  are  entirely  diaaimilar,  aa  we 
have  already  shown. 

"We  cannot  follow  this  dedaion.  It  renders 
the  decisions  quoted  above  simply  absurd.  For 
of  what  use  or  moment  would  it  have  been  to 
discuss  the  effect  of  the  qualifying  words  in 
those  several  cases  if  the  mere  fact  that  the 
bequest  was  for  life  was  sufficient  to  stamp  it 
ak  an  usufruct,  and  thereby  to  sustain  the  will? 

"With  great  respect  for  the  ability  usually 
'displayed  by  the  judges  who  participated  in 
that  dedaion,  we  are  compelled  to  aay  that  the 
proposition  on  which  it  rests  ia  so  prepoater- 
onaly  untenable  that  we  can  only  characterize 
it  as  an  example  of  Homeric  nodding.  With  all 
possible  desire  to  efiTectuate  testamentary  dis- 
positions, and  to  impress  upon  them  a  lawful, 
rather  than  unlawful,  meaning,  the  language 
of  this  will  and  the  collocation  of  the  two  be- 
quests in  separate  and  independent  items  leave 
no  possible  doubt  that  the  Intention  of  the 
testator;  dearly  and  miamblguously  expressed, 
was:  First,  to  give  to  his  wife  the  ownership 
of  this  property  during  her  life;  and,  aecond, 
after  her  death,  to  give  it  to  his  grandaon. 

"Thia  impliea,  necessarily,  the  charge  to  pre- 
serve and  return;  and,  ander  the  imperative 
mandate  of  O.  0. 1520,  the  diapoaition  must  be 
dedared  nnlL" 

It  was  said  in  Rice  v.  Key  that  the  ded- 
Blon  In  Successlan  of  Weller,  "In  etTect,  over- 
raled  Ifarsball  t.  Pearce,  and  reinstated 
Boy  T.  Latiolas,  S  La.  Aon.  652."  But  that 
was  a  mistake,  because,  in  tbe  Succession  of 
Weller,  the  Chief  Justice,  for  tbe  court, 
dted  .  Marshall  ▼.  Pearce  approvingly,  and 
as  sustaining  the  doctrine  which  he  thai 
annoTutced,  viz.: 

"It  has  been  dedded  that  an  estate  for  life 
ia  not  an  usufruct.  *  •  •  There  is  no  ques- 
tion but  that  a  will  by  which  property  is  de- 
vised to  one  and  at  faia  death  to  another  in- 
volves a  prohibited  substitution  which  avoids 
the  devise." 

The  court  then  observed  that  the  doctrine 
of  Marshall  v.  Pearce  was  not  pertinent  to 
the  question  presented  In  tbe  Succession  of 
Weller,  because  in  the  latter  case  there  was 
no  contention  that  the  will  contained  a 
substitution.  In  the  Succession  of  Weller, 
as  in  the  Succession  of  Vemeuille,  the  testa- 
tor had  not  attempted  to  aay  what  disposi- 
tion should  be  made  of  tbe  legacy  at  the 
death  of  the  legatee,  but  had  merely  limited 
the  bequest  to  Ids  lifetime.  Tbe  question 
presented  in  each  case  was  simply  whether 
the  legatee  acquired  full  ownership  or  only 
a  life  usufruct 


Itlssaldlnthebrlef  of  counsel  for  defend- 
ant that  the  dedsion  in  Boy  v.  Latiolas  was 
cited  with  approval  twice,  after  it  had  been 
overruled  In  Marshall  v.  Pearce,  and  before 
the  dedsion  in  Rice  v.  Key.  They  refer  to 
the  Succession  of  Theurer,  88  Ui.  Ann.  610. 
and  In  re  BUUs'  Will.  122  La.  547,  47  South. 
884,  129  Am.  St  Rep.  366.  The  reference 
to  Boy  T.  Latiolas  in  those  cases  was  merely 
in  support  of  the  doctrine  that  the  presump- 
tion is,  in  a  case  like  this,  that  the  testator 
Intended  to  make  a  legal,  not  an  illegal, 
bequest  In  the  Succession  of  Theurer,  the 
testator  gave  his  property  to  his  wife,  "but 
in  usufruct  only."  and  stipulated  that  *t 
her  death,  the  property  should  be  divided 
equally  between  his  son  and  tbe  heirs  of  bis 
wife;  and  he  explained,  in  the  will,  that  his 
wife  should  have  absolute  ownership  of  one 
half  of  the  proi)erty  and  a  usufruct  of  the 
other  half,  the  naked  ownership  of  which  he 
gave  to  his  son.  In  the  case  of  Billis'  WIU, 
the  question  now  before  us  was  not  pore- 
sented,  and  was  not  at  all  pertinent 

[1,2]  When  a  testator  gives  the  usufruct 
of  property  to  one  person  and  the  naked 
ownership  to  another,  the  title  to  the  pr<^ 
erty  Itself,  as  w^  as  the  usufruct  is  trans- 
mitted immediately  at  the  death  of  tbe  testa- 
tor. In  the  case  before  us,  the  language  of 
tbe  bequest  leaves  no  doubt  that  the  testator 
Intended  to  give  to  Dr.  WUU  M.  Ledbetter, 
not  the  usufruct  of  half  of  his  estate,  bnt  tbe 
ownership,  during  his  Ufetime,  of  the  same 
part  of  the  estate  which  was  to  go  to  the 
testator's  grandchildroi  at  the  death  of  Dr. 
WUta  M.  Ledbetter,  viz.: 

"But  should  he  die  without  an  heir  or  ckOd. 
I  wish  his  part  of  my  eatate  to  be  paid  or  go 
to  my  present  grandchildren,"  etc. 

It  is  conceded  in  the  brief  of  counsel  for 
defendants  that  the  title  was  to  vest  or  re- 
main absolutely  in  Dr.  Wilts  M.  Ledbetter 
upon  the  birth  of  a  child  for  tiim  after  the 
death  of  the  testator.  Counsel  argue  that 
that  condition  in  the  will  must  be  rented 
not  written,  vis.: 

"The  condition  that  the  title  ia  to  vest  ab- 
solutely in  Dr.  Wilts  M.  Ledbetter  upon  the 
birth  of  a  child  subsequent  to  the  opening  of 
this  succession  by  the  death  of  the  testator, 
and  not  otherwise,  mjut  be  reputed  not  writ- 
ten, both  as  creating  a  tenure  of  property  not 
provided  for  in  our  Code,  and  therefore  im- 
pliedly forbidden,  and  as  putting  property  out 
of  commerce,  and  therefore  contrary  to  public 
poUcy." 

To  strike  out  or  regard  as  not  written,  the 
implied  condition  that  the  title  should  remain 
absolutely  in  Dr.  Wilts  M.  Ledbetter  if  a 
child  should  be  bom  for  him  after  the  death 
of  the  testator  would  be  not  an  interpretation 
of  the  will,  but  the  making  of  another  will 
for  the  testator.  We  have  no  right  nor  rea- 
son to  presume  that  the  testator  would  have 
made  the  bequest  to  Dr.  Wiltz  M.  Ledbetter 
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«zcept  apon  tbe  condition  tbat  tbe  title 
should  remain  in  him  it  a  child  should  be 
bom  for  him.  The  condition  which  would  be 
reputed  not  written.  If  it  were  not  a  plain 
flubstltution,  rendering  the  whole  bequest 
null,  is  the  condition  that  Dr.  Wilts  M.  Led- 
better'a  part  of  the  estate,  at  his  death, 
should  go  to  the  children  of  Dr.  Marlon  A. 
Ledbetter,  if  no  tihlld  should  have  been  bom 
for  Dr.  Wilts  M.  Ledbetter.  The  effect  of 
r^^rdlng  that  condidtlon  Is  not  written, 
bowever,  would  be  the  same  as  to  declare 
the  entire  bequest  void.  If  we  should  de^ 
<dare  null  the  illegal  condition,  Dr.  Wlltz  M. 
Xjedbetter  would  take  one-half  of  the  estate 
by  virtue  of  the  will.  If  we  declare  the  en- 
tire  bequest  null,  as  a  prohibited  substitu- 
tion, Dr.  Wlltz  M.  Ledbetter  will  take  one- 
balf  of  the  estate  as  a  forced  heir. 

[3]  The  bequest  in  this  case  Is  as  plain 
A  substitution  as  can  be  conceived.  According 
to  article  1520  of  the  Code,  it  is  absolutely 
tiulL  To  declare  It  valid,  under  the  doctrine 
that  the  giving  of  property  to  one  person 
-during  his  life  and  at  his  death  to  another 
Is  the  giving  of  a  life  nsufruct  to  one  and 
the  naked  ownership  of  the  property  to  the 
other  legatee  would  be  an  abs<dute  ylolatlon 
of  article  1620  of  the  Code. 

Being  therefore  compelled  now  to  elect 
whether  to  correct  or  perpetuate  the  error  of 
the  doctrine  announced  ia  Rice  v.  Key  and 
x«peated  in  the  Succession  of  McDullie,  we 
oow  correct  the  error,  and  overrule  those 
•dedstons  in  so  far  as  they  hold  that  the 
giving  of  property  to  one  person  during  his 
life  and  at  his  death  to  another  Is  the  giving 
•of  the  usufruct  to  one  and  the  naked  owner- 
sliip  of  the  property  to  the  other  legatee. 

[4]  dixunsel  for  defoxdants  argue  that  the 
legitimate  portion  of  the  estate  to  which  Dr. 
Wilts  M.  Ledbetter  is  entitled  as  a  forced 
beir  Is  one-fourth,  because,  there  being  two 
surviving  children  of  the  testator,  the  dis- 
posable portion  of  the  estate  was  one-half. 
Each  of  the  two  forced  heirs  is  entitled  to 
-one-half  of  what  remains  of  the  estate  after 
deducting  the  legacies  given  to  other  legatees, 
other  than  the  forced  heirs,  and  not  exceed- 
ing the  disposable  porUon,  one-half.  The 
bequest  of  one-half  of  the  remainder  of  the 
estate  to  Dr.  Marlon  A.  Ledbetter  cannot  be 
.given  in  addition  to  his  legitimate  portion, 
■or  to  the  prejudice  of  the  legitimate  por- 
tion due  the  other  forced  heir,  because  the 
testator  did  not  declare  that  the  bequest  was 
intended  to  be  over  and  above  the  legitimate 
portion.  Article  1501  of  the  Civil  Code  de- 
clares: 

"The  disposable  quantum  may  be  given  in 
whole  or  in  part,  by  an  act  inter  vivos  or  mortis 
-causa,  to  one  or  more  of  the  disposer's  elifldren 
or  iuccessible  descendants,  •  •  ♦  without 
its  being  liable  to  be  broagbt  into  tbe  succes- 
-•ion  by  the  donee  or  legatee,  provided  it  be 
expressly  declared  by  the  donor  tbat  this  dis- 


position is  Intended  to  be  over  and  above  the 
legitimate  portion.  This  declaration  may  be 
made,  ^ther  by  the  act  containing  the  disposi- 
tloB,  or  Btibsequently  by  an  instrument  executed 
before  a  notary  public,  In  presence  of  two 
witnesses." 

The  Inference  Is  that,  when  no  such  dec- 
laration has  been  made  by  the  donor  or  tes- 
tator, a  donation  'or  bequest  to  one  of  his 
children  Is  not  Intended  to  be  over  and  above 
his  legitimate  portion.  The  legacy  bequeath- 
ed to  Dr.  Marlon  A.  Ledbetter  was  there- 
fore nothing  more  than  the  legitimate  por- 
tion due  him  as  a  forced  hdr.  In  fact,  out 
of  his  portion,  special  legacies  amounting  to 
$15,000  were  given  to  his  three  ctiildren. 

Appellant  does  not,  in  this  suit,  questl(Hi 
the  validity  of  the  bequests  of  the  special 
legacies  of  $5,000  given  to  each  of  the  three 
children  of  Dr.  Marion  A.  Ledbetter.  We 
presume  appellant  is  satisfied  that  those 
legacies  should  be  paid  out  of  the  one-half 
portion  bequeathed  to  Dr.  Marion  A.  Ledbet- 
ter. 

The  Judgment  appealed  from  is  annulled; 
and  it  Is  now  ordered,  adjudged  and  decreed 
tbat  the  dispositions  tn  the  will  of  Dr.  J. 
M.  Ledbetter,  deceased,  so  far  as  they  prej- 
udice the  right  of  Dr.  Wilts  M.  Ledbetter  to 
receive,  as  a  forced  heir,  his  legitimate  por- 
tion, one-half  in  at>solate  ownerslilp,  of  the 
remainder  of  the  estate,  after  deducting  the 
legacies  tiequcathed  to  the  widow  of  tlie  testa- 
tor, are  null.  Subject  to  this  decree,  and  so 
far  as  it  Is  not  now  pronounced  null,  the 
will  is  ordered  probated  and  executed.  The 
costs  of  this  suit  and  of  the  probate  pre- 
ceedings  are  to  be  borne  by  the  estate. 


(W  Fla.  tV) 
SMITH  V.  STATE. 

(Supreme  Court  of  Florida.   July  20,  1920.) 

(St/llabua  hv  the  Court.) 

1.  Burglary     «=>4— "Dwelling   house"  defined. 

The  term  "dweUing  bouse"  in  the  law  of 
burglary  is  defined  as  the  apartment,  building 
or  cluster  of  buildings  in  which  a  man  with 
his  family  resides. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  X^rst  and  Second  Series,  Dwdl- 
ing  Bouse.] 

2.  Statutes  «=3l88— Words  of  fixed  and  defi- 
nite meaning  |»resumed  to  have  been  Inteml- 
ed  to  have  such  meaning. 

Words  employed  in  a  statnte  having  ac- 
quired a  fixed  and  definite  meaning,  it  will  be 
presumed,  in  the  absence  of  any  definition  in 
the  statute,  that  they  were  intended  to  be  used 
in  that  sense  by  tbe  Legislature. 

3.  Bvrglary  «s>6  —  Neosssary  to  ailage  and 
prove  ttwelllsg  house  was  dweliiiig  bovsa  In 
faot  of  another. 

In  order  to  uphold  a  conviction  under  the 
statute   defining   the   offense   and   presoriUng 
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the  penalty  for  breaking  and  entering  •  dwell- 
ing honae,  it  mast  be  alleged  and  proved  that 
the  dwelling  hoase  alleged  to  have  been  broken 
and  entered  waa  the  dwelling  honse  in  fact  of 
another  at  the  time  of  the  alleged  breaking  and 
entry. 

4.  Burglanr  «s>6— Under  oommon-law  dwell- 
ing houae  entered  mast  have  been  dwelling 
house  In  fact.  x 

In  order  that  a  house  may  come  within  the 
common-law  definition  of  burglary,  it  must  be 
in  fact  the  dw'elling  house  of  another  at  the 
time  of  the  breaking  and  entry;  and  the  same 
is  trne  under  a  statute  punishing  the  breaking 
and  entering  of  a  dwelling  house.  The  char- 
acter of  the  house  ia  generally  immaterial  if 
it  ie  occupied  aa  a  dwelling. 

6.  Burglary  4=s6— Temporary   absence  of   oc- 
cupant does  not  change  oharacter  of  dwelling 
house. 
Temporary  absence  of  the  occupant  does 
not  take  away  from  a  dwelling  honse  its  char- 
acter aa  such,  but  it  must  be  made  to  appear 
that  such  occupant  left  the  house  animo  rever- 
tendi  in  order  to  constitute  an  unlawful  break- 
ing' and  entry  of  the  house  during  sncb  ab- 
sence burglary. 

Error  to  Clrcnit  Court,  De  Soto  Connty; 
George  W.  WMtehnrst,  Judge. 

Tburman  H.  Smith  was  convicted  of  bur- 
glary, and  he  brings  error.  Reversed  and  re- 
manded. 

W.  D.  Bell,  of  Arcadia,  for  idalnttS  In 
error. 

Van  0.  Swearlngen,  Atty.  Gen.,  and  Worth 
W.  Trammell,  Asst  Atty.  Gen.,  for  the  Stat& 

WEST,  J.  The  plalntiir  in  error,  hereafter 
referred  to  as  the  defendant,  was  Indicted 
in  the  circuit  court  for  Pe  Soto  county  on 
a  charge  of  breaking  and  entering  a  dwelling 
house  with  intent  to  commit  a  felony,  to  wit, 
grand  larceny.  T7i>on  a  trial  of  the  case 
there  was  a  Terdict  of  guilty  aa  charged. 
Motion  for  a  new  trial  was  made  and  denied. 
By  the  sentence  imposed  the  defendant  was 
required  to  serve  a  term  of  one  year  at  hard 
labor  in  the  state  prison.  Writ  of  error  was 
taken  from  this  court  to  the  Judgment  of  the 
court  below  imposing  this  sentence; 

The  prosecution  is  under  section  3281,  Gen- 
eral Statutes  of  1906,  Compiled  Laws  1914, 
denouncing  the  ofTense  and  prescribing  the 
penalty  for  breaking  and  entering  a  dwelling 
house. 

[1]  The  term  "dwelling  house"  in  the  law 
of  burglary  is  defined  in  Bishop's  Statutory 
Crimes  (3d  Ed.)  |  278,  as  "the  apartment, 
building,  or  cluster  of  buildings,  in  which  a 
man  with  his  family  resides."  In  Wharton's 
Criminal  Law,  |  993,  it  is  said: 

"The  breaking  and  entry,  to  constitute  a  bur- 
glary, must  be  ordinarily  into  the  dwelling 
house  of  another;  that  is,  to  say,  a  house  in 
which  the  occnpier  and  his  family  usually  re- 
side, or,  in  other  words,  dwell  and  lie  in." 


[2,  33  Having  obtained  a  fixed  and  definite 
meaning,  it  will  be  presumed,  in  the  absence 
of  any  definition  in  the  statute,  that  words 
employed  were  intended  to  be  used  in  tliat 
sense  by  the  Legislature.  Accordingly,  In 
order  to  uphold  a  conviction  under  the  stat- 
ute. It  must  be  shown  that  the  dwelling  house 
alleged  to  have  been  broken  and  entered  was 
the  dwelling  house  in  fact  of  another  at  the 
time  of  the  alleged  breaking  and  entry.  6 
Cya  185 ;  Ex  parte  Vincent,  29  Ala.  145,  62 
Am.  Dec.  714;  State  r.  Clark,  89  Mo.  423, 
1  S.  W.  332 ;  Schwabacher  t.  People,  165  IlL 
S18,  46  N.  E.  809. 

[4]  In  6  Cya  185,  on  this  subject  It  Is  said: 

"In  order  that  a  honse  may  come  within  the 
common-law  definition  of  burglary,  it  must  be 
in  fact  the  dwelling  honse  of  another  at  the 
time  of  the  breaking  and  entry;  and  the  same 
is  true  under  a  statute  punishing  the  break- 
ing and  entering  of  a  dwelling  honse.  The 
character  of  the  house  Is  generally  immaterial 
if  it  is  occupied  as  a  dwelling.  The  honse  mpst 
be  occupied  as  a  dwelling  house,  and  not  mere- 
ly be  suitable  or  intended  for  such  purpose. 
The  Vwner  or  occupant,  or  some  member  of 
his  family,  or  a  servant,  must  sleep  there.  If 
it  is  BO  occupied  the  temporary  absence  of  the 
occupant  will  not  prevent  it  from  being  the 
subject  of  burglary  as  a  dwelling  house;  but  a 
house,  although  furnished  as  a  dwelling  house. 
loses  Its  character  as  such  for  the  purpose  of 
burglary,  if  the  occupant  leaves  it  without  the 
intention  to  return.  Occasionally  sleeping  in 
a  bouse  is  not  enough  to  make  it  a  dwelling 
house.  In  some  states,  by  statute,  dwelling 
houses  are  the  subject  of  burglary,  and  may 
be  described  as  such,  whether  they  are  occu- 
pied or  not," 

[5]  Temporary  absence  of  the  occupant 
does  not  take  away  from  a  dwelling  house 
its  character  as  such,  but  it  must  be  made  to 
appear  that  such  occupant  left  the  honse 
animo  revertendi  in  order  to  constitnte  an 
unlawful  breaking  and  entry  of  the  bouse 
during  such  absence  burglary.  4  R.  O.  L. 
426,  427 ;  2  East's  P.  C.  496 ;  Handy  ▼.  State, 
46  Tex.  Cr.  R.  406,  80  S.  W.  626 ;  State  v. 
Mason  et  al.,  74  Ohio  St.  65,  77  N.  E.  283; 
Harrison  y.  State,  74  Ga.  801 ;  State  t.  Meer- 
chouse,  34  Mo.  344,  86  Am.  Dec.  109. 

From  the  evidence  in  this  case  It  appears 
tba.t  the  honse  alleged  to  have  been  broken 
and  entered  by  defendant  was  unoccupied  at 
the  time  of  the  alleged  breaking  and  entry. 
Formerly  it  had  been  occupied  as  a  dwelling 
house  by  the  owner  who  resided  In  it  with 
his  family.  Some  nine  months  prior  to  the 
alleged  breaking  and  entry  the  owner  had 
vacated  the  house  and  moved  with  his  family 
into  another  building.  During  this  period 
the  house  remained  unoccupied,  but  some  of 
the  household  effects  of  the  owner  and  bis 
family  were  left  in  it  and  remained  there. 
There  is,  however,  no  evidence  in  the  record 
to  the  effect  that  the  owner  intended  to  re- 
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-  UNION  FIRE  INS.  CO.  OP 
.  nrSBURG,  PA.,  V.  CONE. 

^r«me  Conrt  of  Florida.    Jvlj  12,  1920.) 

(8yttahu»  iy  tK«  Court.) 

1.  Insuraaee  «S9539(5)— Failure  to  promptly 
give  aotice  and  make  proof  of  lots  held  sot 
to  Invalidate  policy. 

The  provisions  in  a  standard  fire  insnrance 
policy  requiring  the  insured  to  notify  the  com- 
pany in  writing  of  the  loss  and  to  furnish 
proof  of  such  loss  are  conditionB  precedent  to 
the  right  to  one,  but  the  failure  to  comply  with 
said  proTlBions  promptly  does  not  invalidate  the 
policy  or  work  a  forfeiture  of  the  rights  of 
the  insured,  in  tiio  absence  of  a  stipulation  to 
that  effect. 

2.  Insurance  «=9645 (5)— Policy  held  not  Inad- 
missible for  variance  between  it  and  copy  at- 
tached. 

An  objection  to  the  introduction  in  evi- 
dence of  the  original  fire  Insurance  policy  sued 
on,  becanse  of  variance  between  the  names  of 
the  persons  signing  as  president  and  secretary, 
as  shown  by  said  original  policy  and  the  copy 
attached  to  the  declaration,  was  properly  over- 
ruled when  the  court  was  unable  to  distinguish 
from  the  signatures  whether  they  were  the 
same  or  not,  and  when  the  company's  agent 
who  issued  the  policy,  and  whose  name  was 
properly  given  in  the  copy,  identified  the  poli- 
cy as  the  one  signed  by  him  and  delivered  to 
the  plaintiff  covering  the  property  in  question. 

3.  Trial  €=996  —  Motion  to  strike  testimony 
should  be  desled  If  InoludlBg  any  proper  tes- 
timony. 

A  motion  to  strike  testimony  must  not  be 
too  broad.  If  it  indodes  any  proper  testimony 
it  should  be  denied. 

4.  A^posl  a>d  error  «=3«92(l)  —  Assignment 
based  on  objection  to  question  which  record 
does  not  show  wss  answered  must  fall. 

Where  a  question  propounded  to  a  witness 
is  not  shown  by  the  record  to  have  been  an- 


swered, an  assignment  of  error  based  on  an 
objection  thereto  must  fail. 

5.  New  trial  «s>7 1— Question  of  faet  on  con- 
fllcting  avIdsBoe  for  Jury. 

A  question  of  fact  upon  which  the  evidence 
CMiflicts  is  peculiarly  within  the  province  of 
the  jury  to  decide. 

6.  Insurance  «=9598  —  Interast  does  not  ni* 
prior  to  time  Insurance  payable. 

Where  a  fire  insurance  policy  provides  that 
loss  ehall  not  be  payable  until  60  days  after 
the  proof  of  loss  has  been  furnished,  interest 
on  the  amount  due  does  not  run  prior  to  j^ 
time. 

7.  New  trial  «S9I28(6)— Motion  for  now  trial 
hsid  suffloisntty  to  Indicate  error  In  oharge 
as  to  allowancs  of  Interest  on  ifro  loss. 

Where  a  motion  for  a  new  trial  is  suflSdent 
to  direct  the  attention  of  the  trial  court  to 
harmful  error  in  the  general  charge  given,  such 
error  should  be  corrected. 

8.  Appeal  and  error  9=>984(5)— Allowanoa  for 
attorney's  fees  not  disturbed  on  appeal  where 
It  appears  aot  oxoosslvs. 

The  courts  should  exercise  care  and  cau- 
tion In  decreeing  attorney's  fees,  to  the  end 
that  only  reasonable  fees  for  services  rendered 
be  allowed,  but  where  a  cause  is  brought  to 
an  appellate  conrt,  not  to  have  the  amount  sl- 
lowed  for  attorney's  fees  alone  reviewed,  but 
other  questions  as  well,  the  allowance  for  at- 
torney's fees  will  not  be  disturbed  when  it 
appears  not  to  be  excessive,  in  view  of  serv- 
ioee*  rendered  in  both  the  trial  and  appellate 
courts. 

9.  Costs  ^»  172— Trial  court  should  aot  fix 
attorney's  foes  In  anticipation  of  appsal  or 
error. 

Trial  courts  should  not  fix  the  amount  of 
attorney's  fees  in  anticipation  of  a  possible  or 
probable  appeal  or  writ  of  error. 

Brror  to  Circuit  Court,  Alachua  Ck>Tmty; 
James  T.  Wills,  Judge. 

Action  by  T.  J.  Ckme  against  the  National 
Union  Fire  Insurance  Company  of  Pitts- 
burg, Pa.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  AjUrmed  upon  remit- 
titur. 

E.  G.  Baxter,  of  jBainesvllle,  and  F.  T. 
Smith,  of  Alachua,  for  plaintiff  In  error. 

W.  S.  Broome  and  Tbos.  W.  Fielding,  both 
of  GainesYllie,  for  defendant  in  error. 

REAVES,  CArcnit  Judge.  T.  J.  Cone,  whom 
we  shall  call  the  plaintiff,  sued  the  National 
Union  Fire  Insurance  Company  of  Pittsburg, 
which  we  shall  call  the  defendant,  in  the  cir- 
cuit court  of  Alachua  county,  to  recover  for 
damage  done  by  lire  to  a  building  owned  by 
the  plaintiff  and  Insured  by  the  defendant 
The  property  was  Insured  for  $700.  The  nre 
occurred  December  1,  1918.  The  company 
was  notified  In  writing  and  proper  proof  of 
the  damage  furnished  as  required  by  the  con- 
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tract  on  Angnst  4,  1918.  The  yerdict  and 
Judgment  gave  tlie  plaintiff  $2:28  damages, 
with  Interest  at  8  per  cent,  from  the  day  of 
the  fire,  amounting  to  $4S,  and  attomey'B  fees 
$150. 

[1]  The  first  assignment  of  error  complains 
of  the  order  of  the  court  In  sustaining  a  de- 
murrer to  the  defendant's  Urst  and  second 
amended  pleas.  By  the  first  of  these  pleas 
it  Is  alleged  that  the  plaintlfl:  ought  not  to 
have  or  maintain  his  action,  for  the  reason 
that  the  policy  provides  that  "If  fire  occur 
the  Insured  shall  give  immediate  notice  of  the 
loss  In  ^vriting  to  this  company,"  and  that 
sach  notice  was  not  Immediately  given,  but 
was  delayed,  as  hereinbefore  stated;  and 
the  second  plea  is  similar,  except  that  it  al- 
leges delay  in  furnishing  the  proof  of  loss 
required  by  the  policy.  That  these  provi- 
sions In  a  standard  fire  insurance  policy  are 
conditions  precedent  to  the  right  to  sue  and 
the  failure  to  comply  with  them  promptly 
does  not  invalidate  the  policy  or  woric  a  for- 
feiture of  the  rights  of  the  insured,  in  the 
absence  of  a  stipulation  to  that  effect.  Is  set- 
tled by  the  decision  of  this  court  in  Hart- 
ford Fire  Ins.  Co.  v.  Bedding,  47  Fla.  228,  37 
South.  62.  67  U  B.  A.  618,  110  Am.  ^U  Hep. 
118. 

[21  It  is  next  assigned  that  the  court  erred 
In  overruling  defendant's  objection  to  the  In- 
troduction of  the  policy  in  evidence.  The  de- 
fendant, by  proper  plea,  had  denied  the  mak- 
ing of  the  policy  sued  on,  and  the  objection  to 
the  introduction  of  the  policy  offered  is  bas- 
ed on  a  supposed  variance  between  the  names 
of  the  i)erson3  signing  as  president  and  sec- 
retary and  the  corresponding  (^cers  as 
named  oa  a  copy  of  the  policy  attached  to 
the  declaration.  Tho  court.  In  overruling  this 
objection,  said  he  was  imable  to  distinguish 
from  the  signatures  whether  they  are  the 
same  or  not.  It  is  thwefore  manifest  that 
we  cannot  hold  the  trial  court  In  error,  Inas- 
mnch  as  the  original  policy  is  not  before  this 
court  for  examination.  Moreover,  the  com- 
pany's agent  who  issued  the  policy,  and  whose 
name  is  properly  given  in  the  copy  attached 
to  the  declaration,  Identified  the  .policy  offer- 
ed In  evidence  as  the  one  signed  by  him  and 
delivered  to  the  plaintiff  covering  the  prop- 
erty in  question.  It  is  therefore  manifest 
that  the  defendant  was  not  misled,  even  if  it 
be  true  that  the  copyist  failed  to  correctly 
decipher  and  reproduce  the  names. 

13]  The  third  assignment  is  that  the  court 
erred  in  refusing  to  grant  the  motion  of  the 
defaidant  to  strike  all  the  testimony  of  the 
witness  P.  H.  Perry.  The  ground  of  the  mo- 
tion Is  that  Ferry,  in  his  estimate  of  the  cost 
of  replacing  the  building,  has  based  the  es- 
timate on  the  cost  of  new  material  instead  of 
material  of  the  character  in  the  building  at 
the  time  of  the  fire.  This  motion  was  prop- 
erly overruled.    It  was  too  broad.    The  wit* 


ness  had  described  the  extent  of  the  bnming 
and  given  an  estimate  of  the  amoimt  of  ma- 
terial required  to  replace  the  burnt  portions. 
To  describe  the  effect  of  the  lire  certainly 
was  proper  testimony,  and  any  motloa  to 
strike  including  this  testimony  was  properly 
overruled.  Again,  It  had  tteen  testified  that 
used  materials,  such  as  that  in  the  building, 
could  not  be  bought  in  the  market;  hence 
estimates  were  necessarily  l>ased  on  the  cost 
of  new  material,  and  tt  cannot  be  said  that 
such  an  estimate  was  of  no  assistance  to  the 
jury  in  determining  the  extent  of  the  loss. 

The  next  assignment  Is  directed  against  an 
opinion  of  the  witness  Ulatt  as  to  what  It 
would  cost  to  repair  burnt  portions,  it  being 
claimed  that  Hiatt  had  not  properly  qualified 
as  an  expert.  The  witness  had  testllled  that 
he  had  been  a  contractor  and  builder  in 
Gainesville,  Fla.,  for  17  years,  and  had  fol- 
lowed said  trade  in  Uainesville  and  other 
places  for  30  years,  .and  that  he  bad  examin- 
ed the  bull'dlngs,  etc.  The  lire  occurred  at 
Alachua,  In  Alachua  county,  and  It  cannot  be 
said  that  a  witness  with  such  extensive  expe- 
rience at  a  nearby  town  as  Mr.  Biiatt  is  shown 
to  have  had  is  not  competent  to  testu^  In  the 
manner  Indicated. 

The  next  assignment  te  based  upon  the  or- 
der of  the  court  overruling  defendanrs  mo- 
tion "to  strike  all  that  part  of  the  testimony" 
of  the  witness  Hiatt  "relating  to  smoke  in 
the  room  and  the  fallen  plastering  and  the 
holes  that  he  testified  about  through  the 
walls,  as  he  has  not  shown  that  he  knows  it 
came  from  the  fire  In  question."  Tills  wit- 
ness had  described  the  condition  of  the  build- 
ing, stating  that  the  roof  was  burned  off  of 
the  dining  room  and  kitchen,  the  rafters  woe 
charred,  etc.,  and  that  a  hole  was  broken 
through  Into  the  main  body  of  the  house  "by 
trying  to  put  the  fire  out,"  he  supposed,  and 
that  tite  plastering  was  broken  and  the  ceil- 
ing smoked  In  the  main  body  of  the  house. 
It  was  certainly  competent  for  the  witness  to 
describe  the  conditions  as  he  found  them  at 
the  house,  and  it  was  for  the  jury  to  deter- 
mine whether  or  not  the  evidence  of  smoke 
which  he  saw  on  the  celling  and  plastering 
was  the  result  of  the  fire  in  question.  There 
was  nothing  In  the  evldaice  Indicating  that 
It  was  due  to  any  other  cause, 

[4,  (]  The  question  forming  the  basis  of 
the  sixth  assignment  of  error  Is  not  shown  by 
the  record  to  have  been  answered;  hence 
that  assignment  must  fail.  The  sevteth, 
eighth,  and  ninth  asigmnents  are  that  the 
verdict  Is  contrary  to  the  evidence,  contrary 
to  law,  and  the  damage  allowed  Is  exoessiv& 
The  estimate  made  by  the  witness  tor  the 
plaintiff  Indicated  that  the  damage  was  num 
than  the  jnry  allowed,  while  an  estimate 
made  by  a  witness  introduced  by  the  defend- 
ant, and  which  he  Claimed  to  have  made 
Shortly  after  the  Ore,  showed  a  very  sllskt 
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damage,  mils  was  a  matter  pecnllarly  with- 
in the  province  of  the  Jury  to  determine,  and 
thetr  finding  was  properly  not  disturbed  by 
the  trial  court 

[(,  7]  The  eleyeuth  assignment  Is  that  the 
verdict  allowing  Interest  from  December  1, 
1910,  is  contrary  to  law.  This  is  well  taken, 
because,  under  the  terms  of  the  policy,  the 
loss  was  not  payable  until  80  days  after  the 
proof  of  loss  had  been  furnished,  and  the 
declaration  and  evidence  show  that  the  proof 
was  not  furnished  until  August  14,  1918. 
Therefore  the  Interest  allowed  was  excessive 
Lo  the  amount  of  $33,  and  a  remittitur  of  that 
amount  should  be  made,  it  Is  argued  that 
the  defendant  cannot  be  heard  to  complain  of 
this  error  because  the  court  charged  the  ju- 
ry that  they  might  allow  Interest  from  De- 
cember 1, 1916,  and  the  defendant  did  not  ex- 
cept to  this  charge.  It  is  true  that  no  excep- 
tion at  the  time  the  charge  was  given  is 
shown  by  the  record,  but,  under  the  statute, 
a  charge  given  by  the  court  of  bis  own  mo- 
tion may  be  excepted  to  in  the  motion  for  a 
new  trial,  and  the  motion  for  a  new  trial  in 
this  case  assigns,  among  other  matters,  the 
following:  "Because  the  verdict  fixing  the 
rate  of  interest  from  December  1,  1916,  is 
contrary  to  law."  This  was  sufficient  to  di- 
rect the  attention  of  the  trial  court  to  the 
matter  of  interest,  and  the  error  should  have 
been  corrected. 

[8]  The  tenth  assignment  is  that  the  attor- 
ney's fee  allbwed  by  the  judgment  is  exces- 
sive. '  "^he  courts  should  exK'clse  care  and 
caution  In  decreeing  attorney's  fees,  'to  tlie 
end  that  only'  reasonable  fees  for  services 
rendered  be  allowed."  Furvls  v.  Frink,  67 
Fla.  S19,  49  South.  1023. 

"The  opinion  evidence  of  expert  witnesses 
as  to  the  value  of  an  attorney's  services  is 
not  conclusive,  nor  is  It  binding  either  on  the 
court  or  on  the  Jury."  Kvors  v.  Bryan,  81 
South.  613. 

This  was  a  simple  case;  the  declaration  Is 
in  the  statutory  form;  the  testimony  was 
short  and  the  recovery  small.  An  attorney's 
fee  of  $150  for  recovering  $226  under  such 
drcumstances  seems  out  of  proportion.  A 
fee  of  $76  would  have  been  more  in  harmony 
with  the  facts  of  the  case  at  bar  and  the  law 
as  declared  and  applied  by  this  court  in  the 
cases  above  cited.  But  the  case  was  brought 
up,  not  to  have  the  amount  of  attorney's  fee 
alone  reviewed,  but  many  other  questions  as 
well,  and  therefore  we  should  not  disturb 
the  allowance  for  attorney's  fee  when  it  ap- 
pears not  to  be  excessive,  in  view  of  siervlces 
rendered  both  in  the  trial '  and  appellate 
courts.  Pervl*  T.  Frlnk,  61  Fla.  TVi,  64  SSouth. 
862;  Morris  r.  City  of  Gainesville,  60  Fla. 
338,  53  South.  789. 

[S]  But  we  must  not  be  understood  as  ap- 
proving any  practice  whereby  a  trial  court 


may  fix  the  amotmt  of  attorney's  fee  in  an- 
ticipation of  a  possible  or  probable  appeal  or 
writ'  of  error,  and  if  any  language  used  in 
the  opinion  in  Morris  r.  C^ty  of  Oalnesvllle, 
supra,  seems  to  so  state,  such  language  is 
disapproved  and  any  such  Intent  disclaimed. 
Should  an  unreasonable  amount  be  allowed 
by  a  trial  court  and  the  cause  be  brought  to 
this  court  upon  that  question  alone,  It  ;n'ould 
be  our  dear  duty  to  grant  relief  without  ref- 
erence to  services  In  the  appellate  court. 

The  Judgment  should  be  affirmed  upon 
plaintiff  entering  a  remittitur  of  $33  to  cover 
the  excess  Interest. 

PER  CURIAM.  The  record  In  this  cause 
having  been  considered  by  this  court,  and  the 
foregoing  opinion,  prepared  under  chapter 
7837,  Acts  of  1919,  adopted  by  the  court  as 
its  opinion,  it  is  considered,  ordered,  and  ad- 
Judged  by  the  court  that  the  Judgment  herein 
be,  and  the  same  Is  hereby,  altlnned. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD, ELUS,  and  WEST,  JJ.,  concur. 


HIGOINBOTHAM  v. 

(Supreme  Court  of  Florida. 


(80  Fla.  SOe) 
STATE. 

July  15,  1920.) 


(Syllalui  ly  th«  Court) 

Criminal  law  «=>  I  tSCWDfltorlption  of  stolan 
property  h«M  to  sustain  oonvletlon  after  re- 
versal. 

Upon  an  indictment  charging  the  larceny  of 
"one  bull,  "one  steer,  one  cow,"  where  a  con- 
viction of  the  larceny  of  "one  buU"  is  reversed 
because  the  verdict  was  not  supported  by  the 
evidence,  and  on  another  trial  that  is  ezpressly 
confined  to  the  larceny  of  "one  bull,"  a  con- 
viction of  the  larceny  of  "one  bnll"  will  be  «U8- 
tained  on  writ  of  error  where  there  is  ample 
evidence  to  support  the  verdict;  no  errors  of 
law  or  procedure  appearing. 

Error  to  Clrcalt  Court,  De  Soto  County; 
Qeorge  W.  Whitehnrst,  Judge. 

Bass  HIgginbotham  was  convicted  of  lar- 
ceny, and  he  brings  error.    Affirmed. 

W.  D.  Bell,  of  Arcadia,  for  plaintifl  In 
error. 

'Van  O.  Swearingen,  Atty.  Oen.,  and  D. 
Stuart  Qiilis,  Asst  Atty.  Oen.,  for  the  State. 

WHITFIELD,  J.  Upon  an  Indictment  for 
the  larceny  of  "one  bull,  one  steer,  one  cow, 
of  the  property  of  Richard  Windham,"  the 
plaintiff  in  error  was  convicted  of  the  'lar- 
ceny of  one  bnll." .  This  conviction  was  re- 
versed I>ecause  the  evidence  related  to  a 
"cow"  or  to  an  "animal"  as  being  the  sub- 
ject of  the  larceny  dtarged,  thus  showing 
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the  verdict  to  be  not  supported  by  tbe  evi- 
dence adduced  at  tbe  trial.  Hisglnbotham 
T.  State,  82  South.  601. 

On  another  trial  on  the  same  indictment 
the  defendant  was  found  "guUty,"  and  to  a 
Judgment  of  conviction  on  the  verdict  took 
writ  of  error. 

A  contention,  sought  to  be  presented  by 
plea,  that  at  tbe  former  trial  the  defendant, 
by  being  found  guilty  of  the  larceny  of  a 
bull,  was  in  law  acquitted  of  the  charge  of 
larceny  of  a  cow  and  of  a  steer,  and  that 
tbe  reversal  of  the  conviction  of  larceny  of 
a  bull  entiaed  the  defendant  to  a  discharge 
nnder  the  indictment,  was  manifestly  un- 
availing if  it  had  been  so  presented  as  to 
require  consideration  of  the  plea.  In  the 
charge  tbe  Jury  were  Instructed  as  to  the 
acquittal  on  tbe  charge  of  larceny  of  a  cow 
and  a  steer,  and  their  consideration  was 
expressly  confined  to  tbe  charge  of  the 
larceny  of  "one  bull."  No  special  instruc- 
tions were  requested,  and  the  charges  given 
were  comprehensive  and  not  in  any  way  prej- 
udicial to  the  defendant 

As  there  is  ample  evidence  to  sustain  the 
verdict  under  the  indictment  charging  lar- 
<;eiiy  of  "one  boll,''  and  as  no  material  errors 
of  law  or  of  procedure  appear,  tbe  judgment 
to  affirmed. 

BROWNE,  O.  J.,  and  TA7L0B,  BLUS. 
and  WEST,  JJ.,  concnr. 


<80  Fla.  tl») 

CITIZENS'  &  PEOPLE'S  NAT.  BANK  V. 
LOUISVILLE  &,  N.  R.  CO. 

(Supreme  Court  of  Florida.    July  20.  1920.) 

(ByUalMU  fty  the  Court.) 

1.  Trial  «=B  139 (I)— Where  evidence  does  not 
require  or  legally  tastala  It,  verdict  should 
not  be  direoted. 

Where  it  cannot  be  fairly  said  tliat  on  the 
evidence  adduced  there  can  be  bnt  one  opinion 
among  jurors  as  reasonable  men  on  tbe  issue 
presented,  or  that  "no  sufficient  evidence  has 
been  submitted  upon  which  tbe  jury  could  le- 
gaUy  find  a  verdict  for"  the  defendant,  a  ver- 
dict should  not  be  directed  for  the  plalntifE. 

2.  Jury  «=934(3)— Verdict  directed  when  evi- 
dence legally  Insufficient  violatas  right  to 
Jury  triaL 

A  verdict  for  one  party  may  be  directed  only 
when  the  evidence  adduced  is  legally  insufficient 
to  support  a  judgment  for  the  opposing  party; 
otherwise,  the  organic  "right  of  trial  by  jury" 
would  be  violated. 

3.  Trial  «=si39(l)  —  On  evidence  sustaining 
Judgment  for  one  party,  verdict  for  other 
should  not  he  directed. 

Where  there  is  substantial  evidence  to 
sustain  a  judgment  for  one  party,  a  verdict  for 


the  other  party  should  not  be  directed,  even 
though  a  verdict  found  may  properly  be  set 
aside  for  a  new  trial,  where  other  matters  of 
procedure  .or  of  law  taken  in  connection  with 
the  evidence  make  a  new  trial  appropriate  in 
order  that  "right  and  justice  shall  be  adminis- 
tered," as  required  by  the  Constitution. 

Krror  to  Circuit  Court,  Sscambla  County; 
A.  O.  Campbell,  Judge.   ■ 

Trover  by  the  Louisville  ft  NashviUe  Rail- 
road Company  against  the  Citizens'  &  Peo- 
ple's National  Bank.  Judgment  for  fHainttS, 
and  defendant  brings  error.    Reversed. 

Watson  &  Plusco,  qf  Fensacola,  for  plaintiff 
in  error. 

Blount  &  Bloont  &  Garter,  of  Penaacola, 
for  defendant  in  error. 

PBR  CURIAM.  To  a  declaration  In  trover 
alleging  that  the  bank  paid  to  one  W.  W. 
Weekly  the  amount  of  a  che<^  belonging  to 
the  railroad  company  upon  an  nnauthorized 
indorsement  by  Weekly,  a  demurrer  was  son- 
tained.  A  judgment  for  the  detoidant  btuik 
on  the  demurrer  was  reversed.  Louisville 
ft  N.  R.  Co.  V.  Citizens'  ft  People's  Nat.  Bank 
of  Fensacola,  74  Xla.  S8S,  77  South.  104,  U 
R.  A.  1816C,  610. 

At  a  subsequent  trial  the  defendant  bank 
pleaded  "that  it  is  not  true  as  alleged 
•  •  •  that  W.  W.  Weekly  was  not  au- 
thorized by  plaintiff  to  Indorse  or  collect  the 
said  check,"  and  "that  it  Is  not  tme  as  al- 
leged •  *  •  that  said  Weekly  did  not 
pay  over  to  the  plaintiff  the  money  alleged  to 
have  been  collected  by  him  on  the  said 
check." 

The  court  instructed  the  Jury  that^ 

"In  this  canse  it  appears  to  the  court  that 
the  bank  cashed  the  dieck  as  alleged  in  tin 
declaration,  upon  an  indorsement  which  was 
unauthorized,  it  not  appearing  that  the  railroad 
had  at  any  time  authorised  its  agent  to  make 
such  indorsements  and  colleet  the  cash,  and  it 
not  appearing  that  it  ever  had  any  prior  knowl- 
edge that  he  had  done  so;  therefore,  tlie  bank's 
paying  this  check  to  W.  W.  Weekly,  upon  such 
indorsement,  was  unauthorized,  and  therefore 
your  verdict  will  be  for  the  plaintiff  for  $90SS, 
with  interest  from  the  date  of  payment  of  th« 
check." 

A  verdict  was  so  retnmed,  and  to  a  Judg- 
ment rendered  thereon  the  defendant  bank 
took  writ  of  error.  It  Is  conceded  by  conn* 
sei  for  tbe  defendant  In  error  that  under  the 
first  plea  express  authority  or  implied  au- 
thority of  Weekly  to  indorse  the  check  or 
estoppel  to  deny  Weekly's  authority  may  be 
shown.  There  is  evidence  tending  to  show 
that  a  course  of  dealing  of  long  standing  in- 
dicated that  Weekly  did  have  or  did  exercise 
authority  that  apparently  warranted  the  de- 
fendant in  accepting  his  indorsement  of  tbe 
check  in  question  as  being  authorized  by  the 
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plaintlit  railroad  company,  and  some  proffer- 
«d  testimony  along  this  line  was  excluded 
by  the  court  upon  objection. 

[1]  It  cannot  be  fairly  said  that  on  the 
evidence  adduced  there  can  be  but  one  opin- 
ion among  jurors  as  reasonable  men  on  the 
issue  presented,  or  that  "no  sufiSdent  evl- 
dence  has  been  submitted  upon  which  the 
Jury  could  legally  find  a  verdict  for"  the  de- 
fendant Section  1,  c.  0220,  Acts  1911,  amend- 
ing section  1496,  Gen.  Stats.  1906,  Comp. 
I/aws  1914 ;  Gravette  v.  Turner,  77  Fla.  311, 
81  Sontfa.  476. 

[2,  8]  A  verdict  for  one  party  may  be  di- 
rected only  when  the  evidence  addnced  la 
legally  InsufBdent  to  support  a  judgment 
for  the  opposing  party;  otherwise,  the  or- 
ganic "right  of  trial  by  jury"  would  be  violat- 
ed. And  where  there  is  substantial  evidence 
to  sustain  a  judgment  for  one  party,  a  ver- 
dict for  the  other  party  should  not  be  di- 
rected, even  though  a  verdict  found  may 
properly  be  set  aside  for  a  new  trial  where 
other  matters  of  procedure  or  of  law  taken 
in  connection  with  the  evidence  make  a  new 
trial  appropriate  in  order  that  "right  and 
Justice  shall  be  administered,"  as  required 
by  the  Constitution. 

Judgment  reversed. 

TATIiOB,  WHITFIELD,  ELLIS,  and 
WEST,  J  J.,  concur. 


(»PU.3W) 
WILLIAMS  V.  STATE  ex  rsl.  TAYLOa 

(Supreme  Court  of  riorida.    July  12,  1920.) 

(SvUabua  (y  *^  Court.) 

1.  Bastards  «=383  —  Sentence  to  Jail  at  hard 
labor  held  error. 

In  a  proceeding  in  bastardy,  where  the  de- 
fendant is  adjudged  to  be  the  father  of  the 
bastard  child,  and  to  pay  a  certain  sum  of  mon- 
ey for  its  support,  it  is  error  for  the  judge  to 
sentence  the  defendant  to  jail  at  bard  labor  in 
default  of  compliance  by  him  wilh  the  terms  of 
the  Judgment. 

2.  BastariM  «=363— Exhibition  of  ohild  to  Jury 
and  testimony  referrlRB  to  It  Is  reversible 
error. 

In  a  bastardy  proceeding,  the  exhibition  of 
an  inftmt  in  its  mother's  arms  to  the  jury,  and 
using  the  infant  as  an  informal  exhibit  by  per- 
mitting reference  to  it  by  the  witneEses,  and 
thus  enabling  the  jury  to  make  comparigons 
between  its  features  and  those  of  the  reputed 
father,  constitntes  reversible  error. 

(AddiUonal  ByUabv  hy  Biitvrial  SUff.) 

3.  Bastards  €=983— Person  adjudicated  to  be 
father  of  child  held  not  a  "convict." 

One  who  in  proceedings  in  bastardy  is  ad- 
judged to  be  the  father  of  a  bastard  child  is 


not  a  "convict"  within  Gen.  St.  1906,  {  4010, 

providing  that  when  punishment  of  imprison- 
ment in  the  county  jail  is  awarded  against  any 
convict  he  may  also  be  sentenced  to  be  employ- 
ed at  hard  labor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Convict.] 

Error  to  Circuit  Court,  Leon  County;  B. 
C.  Love,  Judge. 

Bastardy  proceedings  by  the  State  of  Flori- 
da, on  the  relation  of  Grizelle  Ludle  Taylor, 
against  Raleigh  Fred  Williams.  From  a 
judgment  that  defendant  pay  a  certain  an- 
nual sum  toward  the  support  of  the  child  and 
give  bond  with  sureties  to  secure  perform- 
ance of  obligation  and  upon  default  be  im- 
prisoned, he  brings  error.    Reversed. 

Fred  H.  Davis,  of  Tallahassee,  for  plain- 
tilC  in  error. 

W.  G.  Hodges,  of  Tallahassee,  for  defend- 
ant in  error. 

ELLIS,  J.  This  case  Is  a  proceeding  in 
bastardy.  The  plaintiff  in  error  was  ad- 
judged to  be  the  father  of  the  bastard  child 
of  Grizelle  Ludle  Taylor,  and  to  pay  $48  per 
year  for  10  years  toward  the  support  of  the 
diUd,  to  give  bond  with  sufBdent  sureties  to 
secure  the  performance  of  the  obligation  plac- 
ed upon  him  by  the  judgment,  to  pay  the 
costs  of  the  proceeding,  and  upon  default  in 
compliance  with  the  judgment  to  be  impris- 
oned by  confinement  in  the  county  jail  for  a 
period  of  eight  months  at  hard  labor. 

[1, 3]  It  is  contended  that  the  Judgment  is 
erroneous,  in  that  the  alternative  provides 
for  imprisonment  at  hard  labor.  This  criti- 
cism of  the  judgment  is  soimd.  One  who  in 
proceedings  in  bastardy  is  adjudged  to  be  the 
ftither  of  a  bastard  child  is  not  a  ccmvict 
within  the  meaning  of  section  4010  of  Gener- 
al Statutes  of  Florida  1906,  which  provides 
that: 

"When  punishment  of  imprisonment  in  the 
county  jail  is  awarded  against  any  convict,  the 
court  .may  also  sentence  the  prisoner  to  be 
employed  at  hard  labor,  and  in  such  case  he 
may  be  employed  at  such  manual  labor  as  the 
connty  commissioners  may  direct." 

Chapter  4154,  Acts  of  1893,  whldi  is  now 
section  2601,  General  Statutes  1906,  provides 
that  in  aU  cases  of  bastardy,  where  the  Judg- 
ment is  rendered  against  the  reputed  father 
of  the  child,  the  court  shall  in  such  Judgment 
specify  a  certain  time  for  which  the  defend- 
ant shall  be  Imprisoned  in  case  of  refusal  or 
failure  to  comply  with  the  judgment.  The 
feature  of  the  statute  prescribing  and  limit- 
ing the  term  of  imprisonment  does  not  change 
the  nature  of  the  action,  which  is  dvll;  not 
criminal.  See  Bond  v.  State  ex  rel.  Jarvis, 
34  Fla.  46,  15  South.  591 ;  Flores  v.  State,  72 
Fla.  302,  73  South.  234,  Xj.  B.  A.  1917B,  1143. 

Nor  does  the  statute  authorize  the  imposi- 
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Hon  of  penal  service  upon  the  defendant  as  If 
he  had  been  convicted  of  some  crime. 

There  may  be  very  good  reasons  why  the 
Legislature  should  direct  such  judgment  to 
be  imposed,  but  it  lias  not  yet  acted  upon 
them. 

[2]  The  complaining  witness,  a  young  wo- 
man of  18  years  of  age,  was  the  Mily  witness 
in  her  behalf,  tmless  the  10  month  old  infant, 
which  during  the  entire  trial  she  held  in  her 
arms,  and  while  testifying  referred  to  as  "my 
child,"  and  that  the  defendant  was  the  fa- 
ther of  It,  could  be  considered  as  a  witness 
or  an  exhibit.  This  procedure  was  allowed 
over  the  objection  of  the  defendant. 

The  clilld  was  in  the  view  of  the  Jury.  It 
was  referred  to  as,  "This  is  my  child,"  making 
It  thereby  an  informal  exhibit  in  the  case.  It 
was  not  actually  offered  in  evidence,  but  the 
same  advantage  was  sought  and  doubtless  ob- 
tained by  producing  the  mother  with  the  in- 
fant in  her  arms  and  causing  her  to  sit  with- 
in the  bar  during  the  entire  trial,  thus  mak- 
ing of  the  infant  an  Informal  exhibit,  ena- 
bling the  jury  to  make  whatever  comparisons 
it  desired  I>etween  the  <Alld  and  putative  fa- 
ther, but  even  then  not  under  the  most  favor- 
able circumstances.  It  was  impossible,  how- 
ever, for  the  defendant  to  know  what  com- 
parison each  juror  made  or  could  have  made. 
Whether  they  saw  fancied  or  real  resemblanc- 
es in  features  or  not  no  one  knows,  but  the 
opportunity  was  provided  for  comparison:  In- 
deed, under  the  circumstances,  comparisons 
would  be  nfade  involuntarily.  While  the  In- 
fant under  this  practice  was  not  a  formal  ex- 
hibit, it  was  an  informal  one;  whUe  not  tech- 
nically offered  In  evidence,  it  was  in  fact  in 
evidence  as  much  so  as  any  witness  who  took 
the  stand.  The  trial  court  must  have  consid- 
ered that  such  practice  would  in  effect  be  an 
exhibition  of  the  child  for  coi^parlson  with 
the  putative  father,  because  before  ruling  up- 
on the  motion  to  exclude  the  child  from  the 
view  of  the  jury  he  Inquired  of  the  mother 
imder  oath  the  age  of  the  infant,  and,  being 
informed  that  it  was  10  months  old,  denied 
the  motion. 

The  purpose  of  the  Inquiry  was  doubtless 
to  ascertain  wbether  in  the  court's  judg- 
ment the  infant  was  old  enough  to  possess 
settled  features  or  other  corporal  indications, 
and,  deeming  it  to  be  old  enough  to  possess  a 
sufficient  number  of  permanent  or  settled  fea- 
tures to  enable  the  jury  to  make  its  own 
comparisons  with  a  reasonable  degree  of  ac- 
curacy, allowed  the  child  to  be  held  in  Its 
mother's  arms  before  the  jury  during  the  tri- 
al, thus  making  of  it  an  exhibit  for  all  such 
purposes  of  comparison  as  the  jury  might  de- 
vise. But  this  method  did  not  give  to  the  de- 
fendant the  opportunity  to  object  to  the  evi- 
dence on  account  of  any  inherent  weakness 
and  unreliability.  His  counsel  probably  did 
not  treat  the  court's  ruling  as  one  upon  the 
competency  of  evidence  to  which  specific  ob- 


jections had  been  made  to  its  introductiOD, 
nor  did  the  practice  which  was  pursued  result 
in  a  comparison  specifically  of  any  one  or 
more  features  and  a  discussion  of  those 
points  of  fancied  or  real  resemblance. 

If  the  jury  in  this  case  was  in  any  wise  in- 
fluenced in  its  verdict  by  any  comparison  of 
features  or  bodily  indications  between  the 
Infant  and  the  reputed  fa&er,  something 
which  It  was  entirely  possible  for  them  to  do, 
and  which  any  normal  person  would  under 
the  circumstances  involuntarily  do,  altboogh 
a  moment's  reflection  might  reveal  the  unsat- 
isfactory character  of  the  argument  based 
upon  a  fancied  resemblance  between  the  two, 
the  defendant  could  only  guess  at  the  point 
of  similarity  which  the  jury  might  have  per- 
ceived, and  he  would  be  deprived  utterly  of 
the  right  to  a  review  of  the  evidence  by  an 
appellate  court.  Such  were  the  views  of  this 
court  as  expressed  in  the  Flores  Case  supra. 

We  think  that  the  proceedings  complained 
of  by  the  counsel  for  plaintiff  in  error  In  this 
regard  were  in  effect  contrary  to  the  spirit,  if 
not  the  letter,  of  the  rule  which  this  court  in 
the  Flores  Case  said  was.  the  better  one  to 
follow  in  «u<^  cases,  and  that  the  possible 
harmful  result  upon  the  defendant  conse- 
quent upon  the  error  necessitateB  a  reversal 
of  the  judgment 

The  judgmoit  is  reversed. 

BROWMJEi,  C.  J.,  and  TAYLOB,  WHITE- 
FIELD,  and  WKST.  JJ.,  concur. 


OUR  HOME  LIFE   INS.  CO.  V.  BLANTON 

•t  a!. 

(Supreme  Court  oi  Florida.     July  21.  1920.) 

Appeal  from  Circuit  Court,  Pinellas  Oonntr: 
O.  K.  Reaves,  Judge. 

Suit  between  the  Onr  Home  Life  Insurance 
Company  and  James  M.  Blanton  and  another. 
Decree  for  the  latter,  and  the  former  appeals. 
Affirmed. 

John-  XJ.  Bird,  of  Clearwater,  and  Cbas.  S. 
Adams,  of  Jacksonville,  for  appellant. 

Herbert  M.  Blanton,  of  CSearwater,  and  E. 
J.  Binford  and  Don  C.  McMullen,  both  of  Tam- 
pa, for  appellees. 

PBR  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  aforesaid 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of  its 
judgment  to  be  given  in  the  premises,  it  seems 
to  the  court  that  there  is  no  error  in  the  said 
decree,  it  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  said  decree  ot 
the  circuit  court  Im  and  the  same  is  hereby  af- 
firmed. 

TAYLOR,  WHITFIELD,  DLUS,  and  WEST. 
JJ.,  concur. 

BROWNE,  0.  J.,  not  participating. 
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■aid  judgment  of  the  circnit  court  b«,  and  the 
game  is  hereby,  affirmed. 


(Supreme  Court  of  Florida.     July  15,  1920.) 

Appeal  from  CHrcuit  Court,  Palm  Beach  Coun- 
ty; BL  B.  Do&nell,  Judge. 

Suit  between  Charles  B.  Holden  and  another 
and  Huldah  Holden.  Decree  for  the  latter,  and 
the  former  appeaL    Affirmed. 

11  D.  Carmichael  and  A.  C.  Adama,  both  of 
West  Palm  Beach,  for  appdlants. 

Metcalf  &  BlackweU,  of  West  Palm  Beach, 
for  appellee. 

PER  CURIAM.  .  This  cause  havioK  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  aforesaid 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  baring  been  seen  and  in- 
spected, and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  decree.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be  and  the  same  is 
hereby  affinned. 

All  concur.  ' 


HANCOCK  at  al.  v.  O'OARA. 

(Supreme  Court  of  Florida.    Jan.  Term,  1920.) 

Appeal  from  Orcnit  CJourt,  Polk  .County.. 

Snit  between  Simeon  S.  Hancock  and  others 
and  Margaret  O'Gara.  Decree  for  the  latter, 
and  the  former  appeaL    Appeal  dismissed. 

See,  also,  76  Fla.  1,  79  South.  167. 

D.  O.  Rogers  and  Whitney,  Spencer  ft  Bry- 
ant, all  of  Lakeland,  for  appellants, 
l^pes  Tucker,  Sr.,  of  Lakeland,  for  appellee. 

PBR  CURIAM.  Appeal  disitalssed  on  motion 
of  counsel  for  appellee. 


ALBRITTON  V.  KINQ  LUMBER  CO. 

(Supreme  Court  of  Florida.    July  21,  1920.) 

Error  to  Circuit  Court,  Do  Soto  County; 
George  W.  Wiuteburst,  Judge. 

Action  between  W.  J.  Albritton  and  the  King 
Lumber  Company.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

Wilson  &  BoBwell,  of  Bartow,  for  plaintiff  in 
e'rror. 

TreadweU  A  ^eadwell,  of  Arcadia,  for  de- 
fendant in  error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  judgment  aforesaid, 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
aeema  to  the  court  that  there  is  no  error  in 
the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  th«  court  that  tlia 


TAYLOR,       WHITFIELD, 
WEST,  JJ.,  concur. 


ELLIS,      and 
BROWNE,  O.  3n  not  partidpating. 


ROSENTHAL  v.  BLACK. 

(Supreme-  Court  of  Florida.    July  27,  1920.) 

Error  to  Circuit  Court,  HiUsborongh  County; 
F.  M.  RoMes,  Judge. 

Action  between  Henry  Rosenthal  and  W.  0. 
Black.  Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Howard  P.  Macfarlane,  N.  B.  E.  Pettingill, 
and  M.  B.  Withers,  all  of  Tampa,  for  plaintiff 
in  error. 

Mc^iy  &  \nthera,  of  Tampa,  for  defendant 
in  error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  judgment  afore- 
said and  argument  of  counsel  for  the  respectiTS 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court' that  there  is  no  error  in  tha 
said  judgment.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
judgment  of  the  circuit  court  be  and  the  samo 
ia  hereby  affirmed. 

TAYLOR,  WHITFIBLD,  ELLIS,  and  WEST, 
JJ.,  concur.. 

BROWNE,  C.  J.,  not  pardcipatiiif. 


HANSON  V.  HARR8EN. 

(Supreme  (3ourt  of  Florida.   July  28,  IfiSO.) 

Appeal  from  (Tircnit  Court,  Lee  County; 
George  W.  Whitehurst,  Judge. 

Suit  between  William  Stanlqr  Hanson  and 
Harro  Harrsen.  From  orders  of  the  circuit 
court,  the  former  appeals.    Orders  affirmed. 

R.  W.  Randell,  of  Ft  Myers,  for  appellant. 
Alderman  &  Henderson,  of  Ft  Myers,  tor 
appellee. 

PBR  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  orders  aforesaid 
and  argument  of  counsel  for  the  respective 
parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
ita  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in 
the  said  orders.  It  is  therefore  considored, 
ordered,  and  adjudged  by  the  court  that  the 
said  orders  of  the  circnit  court  be  and  the  sama 
are  hereby  affirmed. 

TAYLOR,  WHITFIBLD,  ELLIS,  and  WBST, 
JJ..  concur. 

'     BROWNB,  0.  J.,  not  participating. 
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REID  V.  FLORIDA  &  WEST  INDIAN 
TRANSP.    CO. 

(Supreme  Court  of  Florida.   Jnly  28,  1820.) 

Error  to  Circuit  Court,  Lee  County;  John 
S.  Edwards,  Judge. 

Action  between  H.  M.  Reid  and  another  and 
the  Florida  &  West  Indian  Transportation 
Company.  Judgment  for  the  latter,  and  the 
former  bring  error.    Affirmed. 

John  W.  Burton  and  Iieitner  &  Leitner,  all 
of  Arcadia,  for  plaintiffs  in  error. 

Mc£Cay  &  Withera,  of  Tampa,  and  Frank  C. 
Alderman,  of  Ft.  Myers,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  judgment  aforesaid 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of  its 
judgment  to  be  given  ih  the  premises,  it  seems 
to  the  court  that  there  is  no  error  in  the  said 
judgment  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  judg- 
ment of  the  circuit  court  be  and  the  aame  is 
hereby  affirmed. 

TAYLOR,  WHITFIELD,  ELLIS,  and  WEST, 
JJ.,  concur. 


FRAZIER  et  ox. 


V.  GEORGIA  ENGINEER* 
INQ  CO. 


(Supreme  Court  of  Florida.   July  29,  1920.) 

Appeal  from  CJircuit  Court,  Sllaborough 
County;   F.  M.  Robles,  Judge. 

Suit  between  J.  W.  Frazier  and  Nellie  C.  Fra- 
sier,  his  wife,  and  the  Georgia  Bngfneering 
Company.  From  an  order  of  the  circuit  court, 
the  former  appeal.    Affirmed. 

Howard  P.  Macfarlane,  of  Tampa,  for  ap- 
pellants. 
Gibbons  &  Gibbons,  of  Tampa,  for  appellee. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  order  aforesaid  and 
argument  of  counsel  for  the  respective  parties, 
and  the  record  having  been  seen  and  Inspected, 
and  the  court  being  now  advised  of  its  judg- 
ment to  be  given  in  the  premises,  it  seems  to 
the  court  that  there  is  no  error  in  the  said  or- 
der. It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  said  order  of 
the  circuit  court  be  and  the  aame  is  hereby  af- 
firmed. 

TATLOR,  WHITFIELD,   and  WEST,   JJ,, 
concur. 
ELLIS,  J.,  dissenU. 


8MITHERMAN   V.   SMITHERMAN. 

(Supreme  Court  of  Florida.    July  20,   1920.) 

Appeal  from  Circuit  Court,  BaramWa  Conn- 
ty;  A.  O.  (Campbell,  Judge. 

Suit  between  Dolar  M.  Smitherman  and  Fas- 
nie  C.  Smitherman.  Decree  for  the  latter,  mat 
the  former  appeals.    Affirmed. 

J.  N.  HutchiuB  and  Jno.  Clay  Smith,  both  of 
Pensacola,  for  appellant. 
John  P.  Stokes,  of  Pensacola,  for  appelle*. 

PER  CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the 
transcript  of  the  record  of  the  decree  aiforesaid 
and  argument  of  counsel  for  the  respective  par- 
ties, and  the  record  having  been  seen  and  in- 
spected, and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it 
seems  to  the  court  that  there  is  no  error  in  the 
said  decree.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be  and  the  same  is 
hereby  affirmed. 

TAYLOR,  WHITFIELD,  ELLIS,  and  WSST, 
JJ.,  concur. 


HANCOCK  V.  GREGG.  Tawi  Tax  CollMstor. 

(Supreme  Court  of  Florida.    Jtdy  29;  1820.) 

Appeal  from  Circuit  Court,  Palm  Beach  Coun- 
ty;   E.  B.  Donnell,  Judge. 

Suit  between  J.  C.  Hancock  and  James  F. 
Gregg,  as  Tax  Collector  for  the  Town  of  Stuart 
From  an  order  of  the  circuit  court,  the  former 
appeals.    Order  affirmed. 

Metcalf  &  Blackwell,  of  West  Pahoo  Beach, 
for  appellant 

C.  C.  &  O.  E.  Chillingworth,  of  West  Pain 
Beach,  for  appellee. 

PER  (CURIAM.  This  cause  having  hereto- 
fore been  submitted  to  the  court  upon  the  tran- 
script of  the  record  of  the  order  aforesaid  and 
argument  of  counsel  for  the  respective  parties, 
and  the  record  having  been  seen  and  inspected, 
and  the  court  being  now  advised  of  its  judgment 
to  be  given  in  the  premises,  it  seems  to  the 
court  that  there  is  no  error  in  the  said  order. 
It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  the  said  order  of  the 
circuit  court  be  and  the  same  is  hereby  affirmed. 

TAYLOR,   WHITFIELD,  and   WEST,  JJ, 
concur. 
ELLIS,  J.,  dissents. 
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Bz  parte  ALFORD.  (7  IHv.  68.)  (Sapreme 
Ooort  of  Alabama,  Mar  20,  1020.)  Certiorari 
to  the  Court  of  Appeals.  Alto  V.  Lee,  of 
Gadsden,  for  petition.  Goodhue  &  Brindley, 
of  Gadsden,  opposed. 

PER  CURIAM.  Petition  of  O.  H.  Alford  for 
certiorari  to  the  Court  of  Appeals  to  review 
and  revise  the  judgment  of  said  court  rendered 
in  the  case  of  O.  H.  Alford  t.  Singer  Sewing 
Machine  Company,  85  South.  684.  Writ  de- 
nied. 


blackStjrn  v.  Mclaughlin.    (2  Wt. 

686.)  (Supreme  Court  of  Alabama.  Feb.  12, 
1920.)  Appeal  from  Circuit  Court,  Perry 
County;  B.  M.  Miller,  Judge.  A.  W.  Stewart, 
of  Marion,  and  R.  B.  Evins,  of  Greensboro,  for 
appellant.  W.  L.  Hogue,  of  Marion,  for  appel- 
lee. 

PER  CURIAM.    Appeal  dismissed  by  appel- 
lant   See,  also,  202  Ala.  434,  80  South.  81& 


BRADLEY  t.  AMERICAN  TRUST  &  SAV- 
INGS BANK.  (6  Div.  993.)  (Sapreme  Conrt 
of  Alabama.  May  20,  1920.)  Appeal  from 
Circuit  Court,  Jefferson  County;  Hngh  A. 
Locke,  Judge. 

PER  CURIAM.    Appeal  diamissed. 


BROWN  y.  FRICK.  (6  DiT.  84.)  (Supreme 
Court  of  Alabama.  June  1,  1920.)  Appeal 
from  Circuit  Court,  Jefferson  County;  C.  B^ 
Smith,  Judge.  EEarsb,  Harsh  &  Harsh,  of 
Birmingham,  for  appellant.  Wm.  A.  Jacobs,  of 
Birmingham,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


COMPTON  T.  CUNNINGHAMB.  (2  Div. 
719.)  (Supreme  Conrt  of  Alabama.  June  15, 
1920.)  Appeal  from  Circuit  Conrt,  Marengo 
County;  R.  I.  J<nie8,  Judge.  S.  W.  Compton, 
of  Demopolis,  for  appellant  Wm.  Onnning- 
hame,  of  Linden,  for  appellee. 

PER  CURIAM.  This  appeal  is  taken  from  & 
ruling  on  demurrer  to  a  bill  in  equity,  and 
should  have  been  taken  within  30  days.  Sec- 
tion 2888,  Code  1007;  Acts  1916,  p.  187.  Ap- 
peal dismissed. 


CONSOLIDATED  CONE  CO.  ▼.  BiARTIN. 
(6  Div.  101.)  (Supreme  Court  of  Alabama. 
June  25,  1920.)  Appeal  from  Circuit  Conrt, 
Jefferson  County;  Hugh  A.  Locke,  Judge. 
Weakley  &  Rice,  of  Birmingham,  for  appellant. 
Harsh,  Harsh  &  Harsh,  of  Birmingham,  for 
uppellee. 

PER  CURIAM.  Appeal  dismissed  by  «»pel- 
laat 

CUMMINS  «t  aL  ▼.  CAMPBELL.  (4  Div. 
883.)  (Supreme  Court  of  Alabama.  June  8, 
1920.)     Appeal  from   Circuit  Court,  Houston 


County;  H.  A.  Pearee,  Jodg*.  Obapman  ft 
Lewis,  of  Dothan,  for  appellants.  J.  8.  Meljen- 
don,  of  Dothan,  for  appellee. 

PER  CURIAM.  Case  settied  between  the 
parties,  and  appeal  dismissed  on  motion  of  ap- 
pellant 


DAMON  T.  PILCHER.  (4  IMt.  8S0.)  (Su- 
preme Court  of  Alabama,  March  26,  1^0.) 
Appeal  from  Circuit  Court,  Houston  County; 
EL  A.  Pearee,  Judge.  Chapman  &  Lewis,  of 
Dothan,  for  appellant  SoUie  &  SoUe,  of 
Ozark,  and  J.  J.  Speight,  of  Dothan,  for  ap- 
pellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 

DENT  ▼.  FOT.  (4  Div.  858.)  {Supreme 
C!ourt  of  Alabama.  Jan.  20.  1920.)  Appeal 
from  Circuit  Court,  Barbour  County;  J.  S. 
Williams,  Judge.  A.  H.  Merrill  ft  Son,  of  Bu- 
faula,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


Ex  parte  BICHBERO.  (1  Dlr.  141.)  (Su- 
preme (:k>nrt  of  Alabama.  Feb.  12,  1920.) 
Certiorari  to  Court  of  Appeals.  Terger  & 
Foster,  of  Mobile,  for  appellant  (Jordon  & 
Edington,  of  Mobile,  for  appellee. 

GARDNER,  J.  Petition  of  M.  H.  Eichberg 
for  certiorari  to  the  CJonrt  of  Appeals  to  review 
and  revise  the  Judgment  and  decision  of  said 
court  rendered  in  the  case  of  National  Timber 
Company  and  M.  H.  Eichberg  t.  F.  11  Deer, 
84  South.  865.    Writ  denied. 


Ex  parte  FORBES.  (7  Div.  90.)  (Supreme 
Court  of  Alabama.  May  20,  1920.)  Certiorari 
to  Court  of  Appeals.  Harvey  A.  Emerson,  of 
Anniston,  for  appellant.  J.  Q.  Smith,  Atty. 
Gen.,  for  appellee. 

GARDNER,  J.  Petition  of  Wesley  Forbes 
for  certiorari  to  the  Court  of  Appeals  to  review 
and  revise  the  Judgment  of  said  court  affirming 
the  decision  of  the  lower  court  on  the  appeal 
in  Ex  parte  Wesley  Forbes,  86  South.  690. 
Writ  denied. 


GADSDEN  LAND  ft  DEVELOPMENT  00. 

V.  KYLE  et  aL  (7  Dir.  44.)  (Supreme  Court 
of  Alabama.  Jan.  16,  1920.)  Appeal  from 
Circuit  Court  Etowa  County;  W.  J.  Martin, 
Judge.  A.  E.  Goodhue,  of  Gadsden,  for  ap- 
pellant 

PER  OUSIAM.    Appeal  dismissed  by  appe- 
lant 


Ex  parte  GARNETT.  (8  Div.  225.)  (Su- 
preme Court  of  Alabama.'  Jan.  15^  1820.  B*- 
hearing  Denied  Feb.  6,  1920.)  Certiorari  to 
CJourt  of  Appeals.    B.  W.  Godbey,  of  Decatur, 
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for  appeBant     S.  A.  Ljune,  of  Decatnr,  for 
appellee. 

THOMAS,  J.  Petition  of  W.  W.  Oaraett  for 
certiorari  to  the  Court  of  Appeals  to  reW«w 
and  reyiae  the  Jadgment  of  aaid  conrt  rerernng 
the  appeal  of  Ch>heUa  Rice  t.  W.  W.  Oamett,  84 
Soatb.  667.     Writ  denied. 


GIBSON  y.  STATE.  (7  Dit.  17.)  (Supreme 
Ck>urt  of  Alabama.  Jan.  18,  1920.)  Appeal 
from  Circuit  Court,  Calhoun  CTounty;  Hugh  D. 
Merrill,  Judge.  J.  Q.  Smitli,  Attj.  Oen.,  for  the 
State. 

PER  CURIAM.  Appeal  diamisaed  by  appel- 
lant. 


GREAT  AMERICAN  OIL  (X).  et  al.  t. 
WALKER.  (1  DIt.  123.)  (Supreme  Court  of 
Alabama.  Feb.  14,  1920.)  Appeal  from  Cir- 
cuit Court,  Mobile  County;  Claude  A.  Grayson, 
Judge.  Smiths,  Young  &  Leigh,  of  Mobile,  for 
appellants.  Gaillard,  Mahomer  &  Arnold,  of 
Mobile,  for  appellee. 

PER  (CURIAM.  Appeal  diamisaed  by  appel- 
lant. 


HAGOOD  T.  HA<K)OD.  (6  Dir.  941.)  (Su- 
preme Court  of  Al^abama.  Feb.  12,  1920.) 
Appeal  from  Circuit'  Court,  Jefferson  County; 
Hugh  A.  Locke,  Judge. 

PER  CURIAM.  Appeal  difmisMd  by  appel- 
lant. 


HARBISON-WALKER      REFRACTORIES 

CO.  T.  HATC!HER.  (6  Div.  741.)  (Court  of 
Appeals  of  Alabama.  June  1,  1920.)  Appeal 
from  Circuit  Court.  Jefferson  County;  Richard 
v.  Evans,  Judge.  Miller  &  Graham,  of  Bir- 
mingham, for  appellant.  H.  B.  Parrisb  and 
F.  D.  McArthur,  both  of  Birmingham,  for  ap- 
pellee. 

BRICKBN,  P.  J.  Appeal  diamisaed  by  con- 
sent at  the  cost  of  appellant.  See,  alao,  203 
Ala.  688,  84  South.  825. 


Ex  parte  HARRIS.  (8  Dir.  220.)  (Supreme 
Court  of  Alabama.  Jan.  15,  1920.)  Certiorari 
to  Conrt  of  Appeals.  Raybura  &  Wright,  of 
Guntersville,  R.  E.  Smith,  of  HantSTille,  and 
Callahan  &  Harris,  of  Decatur,  for  appellant. 
J.  Q.  Smith,  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  Petition  of  John  C.  Harris 
for  certiorari  to  the  Court  of  Appeals  to  re- 
view and  revise  judgment  of  said  court  ren- 
dered in  the  appeal  of  John  O.  Harris  v.  State 
of  Alabama.  16  Ala.  App.  509,  79  South.  270. 
Writ  denied. 


HOPPER  et  al.  t.  CROCB3JR.  (7  Dir.  78.) 
(Supreme  Court  of  Alabama.  April  22,  1920.) 
Certiorari  to  Court  of  Appeala.  Hood  &  Mur- 
phree,  of  (jadsden,  for  appellant.  P.  E.  Cnlli, 
of  Ckidflden,  tor  appellee. 

GARDNER,  J.  Petition  of  Marion  Hopper 
and  another  for  certiorari  to  the  (Tourt  of 
Appeals  to  review  and  revise  the  judgment  and 


decWon  of  said  court  rendered  in  the  case  of 
Marion  H*pper  «t  al.  v.  Louisa  Oocker,  pro 
ami,  85  South.  843.    Writ  denied. 


HUGHES  V.  SHARP.  (6  Div.  97&)  (Su- 
preme C!ourt  of  Alabama.  AprO  6,  1^0.) 
Appeal  from  Probate  Court,  Jefferson  0>anty; 
J.  P.  StUes,  Judge.  Robert  E.  Smith,  of  Bir- 
mingham, for  appellant  N.  L.  Steele  and 
White  Gibson,  both  of  Birmingham,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed  on  motion  of  ap- 
pellee. See,  also,  201  Ala.  208,  77  South.  734; 
202  Ala.  609,  80  South.  797;  202  Ala.  510,  80 
South.  798. 


HUGHES  T.  STATE.  (7  Div.  34.)  (So- 
preme  Court  of  Alabama.  Jnn«  8,  1920.)  Ap- 
peal from  Circuit  Court,  Etowah  Counl^;  W. 
J.  Martin,  Judge.  J.  Q.  Smith,  Atty.  (}«i.,  for 
the  State. 

PER  CURIAM.    Affirmed  on  certificate. 


Ex  parte  LAMAR  et  aL  (6  Div.  76.)  (Su- 
preme Court  of  Alabama.  May  20,  1K20.) 
Certiorari  to  Court  of  Appeals.  Ivey  F.  Lew- 
Is,  of  Birmingham,  and  Reese  ft  Reese,  of 
Setma,  for  appellant.  W.  T.  Stewart  and  W. 
EL  Terry,  both  of  Birmingham,  for  appellee. 

PER  CURIAM.  Petition  of  L.  ft  B.  Lamar 
for  certiorari  to  the  Conrt  of  Appeala  to  re- 
view and  revise  the  judgment  and  opinion  of 
that  court  rendered  in  the  appeal  of  A.  C 
Deshaso  v.  U  ft  D.  Lamar,  85  South.  586. 
Writ  denied. 


LEHIGH  (X)AL  CO.  v.  REID.  (6  Div.  19.) 
(Supreme  (3ourt  of  Alabama.  April  20,  1920.) 
Appeal  from  Circuit  CJourt,  Blount  (3oanty: 
O.  A.  Steele,  Judge.  Rnaaell  ft  Johnson,  of 
Oneonta,  for  appellee. 

PER  CURIAM.  Appeal  diamisaed  hy  appd- 
lant 


LYONS  T.  PEGUES  et  al.  (2  Div.  702.) 
(Supreme  Conrt  of  Alabama.  Jan.  29,  1920.) 
Appeal  from  Circuit  Court,  Dallas  C!ounty; 
B.  11  Miller,  Judge.  Craig  ft  Craig,  of  Selma. 
for  appellant  Pettus,  Fuller  &  Lapsley,  of 
Selma,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  partiea. 


McLEAN  ft  STEPHENS  r.  UNION 
SPRINGS  GUANO  CO.  (4  Div.  842.)  (Su- 
preme Ck>urt  of  Alabama.  Feb.  12,  1920.) 
Appeal  from  Circuit  Onrt,  Bullock  Coun^;  J. 
S.  Williama,  Judge.  G.  E.  Jones,  of  Qaybn, 
for  appellant  E.  L.  Kae,  of  Union  Springs, 
tor  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 

MBHARG  V.  SBALS  PIANO  ft  ORGAN  00. 

(7  Div.  966.)      (Supreme  CSonrt  of  Alabama. 
June  1,  1920.)     Appeal  from   CHrcnit  Court, 
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Talladega  Oonnty;  Hngh  D.  Merrill,  Judge. 
Riddle  &  Biddle,  of  Talladega,  for  appellant. 
Percr,  Benners  &  Burr,  of  Birmlngbain,  and 
ELnoz,  Acker,  Dizos  &  Simi,  of  Talladega,  for 
appellee. 

PER  OCRIAM.  Motion  to  establiah  bill  of 
exceptions  overruled  January  16,  1920.  Ap- 
peal digmissed  for  want  of  proaecntlon  Jun«  1, 
1920. 


Ex  parte  MTDDUgTON.  (6  Div:  10.)  (Su- 
preme Court  of  Alabama.  Dec.  30,  1919.) 
Certiorari  to  Court  of  Appeals.  R.  H.  &  R. 
M.  Smith  &  Middleton,  of  Mobile,  for  appel- 
lant .W.  A.  Denaooi  of  Birmingham,  for  ap- 
pellee. 

PER  CURIAM.  Petition  of  J.  O.  Middleton 
for  certiorari  to  the  Court  of  Appeals  to  re- 
Tiew  and  reviae  the  judgment  of  said  coart 
reversing  the  appeal  of  W.  A.  Denson  v.  J.  O. 
Middleton,  84  South.  473.     Writ  denied. 


MT.  VERNON  -WOODBURT  MILLS,  Inc., 
V.  STATE.  (5  Div.  742.)  (Supreme  Court  of 
Alabama.  April  15,  1920.)  Appeal  from  Cir- 
cuit Court,  Elmore  Countr;  Leon  McCord, 
.Judge.  J.  M.  Hollejr  and  George  V.  Smoot, 
both  of  Wetumpka,  for  appellant  J.  Q.  Smith, 
Atty.  Qen.,  for  the  State. 

PER  CURIAM.  Appeal  dismiaaed  on  mo- 
tion of  appeU«nt 


MUSCAT  V.  STATE.  (1  Div.  148.)  (Su- 
preme Court  of  Alabama.  April  6,  1920.)  Ap- 
peal from  Circuit  Court,  Mobile  County;  Sat- 
fold  Bfemey,  Judge.  J.  Q.  Smith,  Atty.  Oen., 
for  the  State. 

PER  CUBI/^  Appeal  dismissed  by  appel- 
lant 


NATIONAL  SURBTTY  CO.  et  aL  ▼.  McMIXi- 
LAN  &  SON.  (8  Div.  195.)  (Supreme  Court 
of  Alabama.  Feb.  8,  1920.)  Appeal  from 
Circuit  Court,  Limestone  County;  Robert  C. 
Brickell,  Judge.  W.  R.  Walker,  of  Atheu, 
and  Chas.  V.  Douglass,  of  Anniston,  tot  appel- 
lants. Horton  &  Patton,  of  Athens,  for  appel- 
lee. 


PER  CURIAM, 
of  appellant 


Appeal  dismlsMd  on  motion 


NOEL  V.  GRIFFIN  &  SATTERWHITB. 
(7  Dir.  64.)  (Supreme  Court  of  Alabama. 
June  1,  1920.)  Appeal  from  Circuit  Court 
Randolph  County;  B.  L.  Brewer,  Judge.  Hoo- 
ton  &  Yann,  of  Sioanoke,  for  appellant  N.  D. 
Denson  &  Sons,  of  Opelika,  for  appellee. 

PER  CURIAM.  Appeal  diamlssed  on  motion 
of  appellee. 


ONE  FORD  AUTOMOBILE  (RHODES, 
Claimant)  t.  STATE.  (5  Div.  743.)  (Supreme 
Court  of  Alabama.  April  15,  1920.)  Appeal 
from  Gircuit  (3ourt,  Tallapoosa  County;  S.  L. 
Brewer,  Jndg«.    P.  B.  McKenzie,  of  Tallaasee, 


for  appellant    J.  Q.  Smith,  Atty.  Oen.,  for  the 
State. 


PER  CURIAM, 
of  appellee. 


Appeal  dismissed  on  motion 


ONE  FORD  MOTOR  TRUCK  v.  STATE. 
(6  Div.  971.)  (Supreme  0>urt  of  Alabama, 
April  22,  1920.)  Appeal  from  Circuit  Court 
Jefferson  County;  Hugh  A.  Locke,  Judge.  J. 
U.  Smith,  Atty.  Oen.,  for  the  State. 

PER  CURIAM.    Affirmed  on  certificate. 


ORR  et  aL  T.  STEWART.  (8  Div.  288.) 
(Supreme  Court  of  Alabama.  Jan.  29,  1920. 
Rehearing  Denied  June  3,  1920.)  Certiorari 
to  the  Court  of  Appeals.  E.  C.  Nix,  of  Albany, 
and  E.  W.  Godbey,  of  Decatur,  for  appellanta. 
John  R.  Sample,  of  Heartaells,  for  appellee. 

THOMAS,  J.  Petition  of  Lattie  Orr  and  oth- 
ers for  certiorari  to  the  Court  of  Appeals  to 
review  and  revise  the  judgment  of  said  court 
rendered  In  the  ease  of  Lattie  Orr  et  il.  t.  & 
E.  Stewart,  84  South.  660.    Writ  denied. 


Ex  parte  PATTERSON.  (6  Div.  751.)  .(Sn- 
preme  Court  of  Alabama.  Feby  12,  1920.) 
Certiorari  to  Court  of  Appeals.  Petition  for 
certiorari  on  behalf  of  E.  M.  Patterson.  Writ 
denied.  For  opinion  below,  see  C!entral  of 
Georgia  B.  Co.  v.  Patterson,  12  Ala.  App.  869, 
68  South.  613.  Frank  H.  De  Oraffenried,  of 
Seale,  for  appellant  G.  L,  Comer,  of  Elufaula, 
for  appellee. 

BROWN,  J.  The  writ  of  certiorari  in  this 
caM  la  denied,  on  the  authority  of  Postid  Tele- 
gmph  Co.  r.  Minderhoat  196  Ala.  420,  71 
South.  91.    Writ  denied. 

ANDERSON,  C.  J.,  and  SATBB  and  GARD- 
NER, JJ.,  concur. 


PERRY  (XDUNTY  v.  TUCECBR  et  al.  (2 
Div.  700.)  (Supreme  0>urt  of  Alabama.  April 
22,  1920.)  Appeal  from  Circuit  Court,  Perry 
County;  Henry  F.  Reese,  Special  Judge.  W. 
L.  Hogue  and  O.  O.  Johnston,  both  of  Marion, 
for  appellant  A.  W.  Stewart,  of  Marion,  and 
R.  B.  EMns,'  ot  Greensboro,  for  appellees. 

FEB  CURIAM.  Case  settled  between  par- 
ties and  dismissed  by  agreement. 


SHEFFIELD  IRON  CORPORATION  T. 
HAND.  (8  Div.  232.)  (Supreme  Court  of  Ala- 
bama. May  20,  1920.)  Appeal  from  Circuit 
Court  Colbert  County;  C.  P.  Almon,  Judge. 
A.  H.  (Tarmichael,  of  Tuscumbia,  for  appellee. 

>  PER  CURIAM.    Appeal  dismissed  on  motion 
of  appellant 


STANSBIX  T.  TBBADAWAT  et  al.  (T 
Div.  62.)  (Supreme  Court  of  Alabama.  June 
3,  1920.)    Appeal  from  (3irenit  Court,  Calhoun 


Digitized  by 


Google 


924 


86  SOUTHSiBN  BEPOBTEB 


(AUu 


Oonnty;  Hugh  D.  Merrfll.  Jadf«.    0.  H.  Tomig, 
of  Anniston,  for  appellees. 

PER  GUBIAM.  Appeal  dismlBsed  for  want 
of  proaecution.  See,  also,  203  Ala.  62,  82 
SoDth.  12. 

SWAIN  V.  LETSON.  (8  Dir.  169.)  (Su- 
preme Court  of  Alabama.  Feb.  8,  1920.)  Ap- 
peal from  Circuit  Court,  MarBhall  Goun^;  W. 
W.  Haralion,  Judge. 

FEB  CUBIAM.  Appeal  (Usmissed  for  want 
of  prosecntioii. 


THOMPSON  T.  STATE.  (8  DIt.  280.)  (Sn- 
preme  Court  of  Alabama.  Juoe  3,  1920.)  Ap- 
peal from  Circuit  Court,  Jackson  County;  W. 
W.  Haralson,  Judge.  George  Thompson  was 
conTicted  of  murder  in  the  second  degree,  and 
he  appeals.  AfSrmed.  J.  Q.  Smith,  Atty.  Oea, 
and  liamar  Field,  Asst.  Atty.  Oen.,  for  the 
State. 

OABDNBB,  3.  Appellant  prosecutes  this 
appeal  from  a  Judgment  of  conviction  of  mur- 
der in  the  second  degree.  The  record  has  been 
carefully  examined  in  consultation,  and  we  find 
nothing  calling  for  discusBion  or  separate  treat> 
ment  here.  Suffice  it  to  say,  therefore,  that 
upon  consideration  of  this  cause  no  rererrible 
error  appears,  and  the  Judgment  of  conTlction 
will  accordingly  be  here  affirmed.    Affirmed. 

ANDEBSON,  a  J,  and  SAYBB  and 
BUOWN,  JJ.,  concur. 


UNION  SPBINOS  GUANO  00.  r.  MdJDAN 
A  STEPHENS.  (4  Dir.  84S.)  (Supreme 
Court  of  Alabama.  Feb.  12,  1920.)  Appeal 
from  Circuit  Court,  Bullock  County;  J. '  8. 
WilUame,  Judge.  B.  L.  Blue,  of  Union  Springs, 
for  appellant  O.  BL  Jones,  of  Clayton,  for 
appellee. 

FEB  CUBIAM.  Appeal  dismissed  by  agree- 
m  Dt. 


AKEBBIAN  T.  SHOWS.  (4  DIt.  607.) 
(Court  of  Appeals  of  Alabama.  Jan.  22, 1920.) 
Appeal  from  Circuit  Court,  Crenshaw  County; 
A.  E.  Gamble,  Judge, 

FEB  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


ALABAMA  CO.  T.  ELLINGTON.  (0  IMt. 
689.)  (Court  of  Appeals  of  Alabama.  Feb. 
10,  1920.)  Appeal  from  Orcuit  (3ourt,  Jefter- 
son  County;  Charles  W.  Ferguson,  Judge. 
Tillman,  Bradley  &  Morrow  and  Charles  E. 
Rice,  all  of  Birmingham^  for  appellant.  Joe 
C.  Hail,  of  Birmingham,  for  appellee. 

PEB  CX7BIAM.  Appeal  dismiased  by  con- 
•ent  of  parties. 


ALABAMA  MINEBAL  LAND  00.  ▼. 
STATE.  (7  Div.  631.)  (Court  of  Appeals 
of  Alabama.  April  6,  1920.)  Appeal  from  Cir- 
cuit Court,  St.  Clair  Ck>unty;  Woodson  J.  Mar- 
tin, Judge.  Action  in  tax  assessment  by  the 
State  against  the  Alabama  Mineral  Land  Com- 


pany. From  a  Judgment  fflsmiaafng  appeal 
from  the  board  of  appraisers  to  the  circuit 
court,  defendant  appeals.  Appeal  dismissed. 
J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAMFOBD,  J.  The  cause  is  submitted  here 
on  motion  to  dismiss  the  appeal.  By  agree- 
ment of  parties,  such  will  be  the  order.  Ap- 
peal Usmissed. 


ASHMOBE  ▼.  STATE.  (8  Dir.  6S4> 
(Court  of  Appeals  of  Alabama.  April  6, 1920.) 
Appeal  from  Circuit  Court,  Jackson  County; 
W.  W.  Haralson,  Judge.  J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

MEBBITT,  J.  Appeal  dismissed  for  want 
of  prosecution. 


BATT  V.  STATE.  (8  Dir.  706.)  (Coort  of 
Appeals  of  Alabama.  June  8,  1920.)  Appeal 
from  Circuit  Court,  Franklin  (bounty;  O.  P. 
Almon,  Judge.  J.  Q.  Smith,  Atty.  Gen.,  for  the 
State. 

BBICKEN,  P.  J.    Appeal  diamisMd. 


BISHOP  T.  STATE.  (8  Dlr.  69T.)  (Court 
of  Appeals  of  Alabama.  June  1,  1020.)  Ap- 
peal from  Circuit  Court,  Jackson  County;  W. 
W.  Haralson,  Judge.  J.  Q.  Smith,  Atty.  Oen., 
for  the  State. 

BIEBBITT,  J.    Appeal  dismissed. 


BBULET  T.  STATE.  (1  DiT.  870.)  (Court 
of  Appeals  of  Alabama.  April  20,  1920.)  Ap- 
peal from  Circuit  (3ourt,  Mobile  County;  Sidf- 
told  Bemey,  Judge.  Proceeding  between  Theo- 
dore Bruley  and  the  State.  From  a  dednon 
in  faror  of  the  State,  Bruley  appeala.  Affirmed. 
J.  Q.  Smiih,  Atty.  Gen.,  for  the  State. 

BAMFOBD,  J.  This  ease  is  submitted  upon 
the  record  without  •  bill  of  exceptions;  the 
certificate  of  the  derk  showing  that  the  time 
for  presenting  the  bill  of  exceptions  has  ex- 
pired, and  that  no  bill  of  exceptions  has  been 
presented.  The  record  ia  free  of  error,  and 
the  judgment  is  affirmed.    Affirmed. 


BUBTON  T.  STATE.  (6  IMt.  626.)  (Court 
of  Appeals  of  Alabama.  May  12,  IMO.)  Ap- 
peal from  Circuit  Court,  Jefferson  County;  F, 
Loyd  Tate,  Judge.  George  Burton  was  con- 
Ticted of  Tiolating  the  prohibition  law,  and 
he  appeals.  Affirmed.  J.  Q.  Smith,  Atty.  Gen., 
for  the  State. 

SAMFOBD,  J.  There  Is  no  bin  of  excep- 
tions, and  we  find  no  error  in  the  record.  The 
judgment  is  affirmed.    Affirmed. 


CAMPBELL  T.  cm  OF  HUNTSVUXB. 
(8  DiT.  766.)  (Court  of  Appeals  of  Alnbama. 
June  1,  1920.)  Appeal  from  Circuit  0>art, 
Madison  County;  Bobt.  C.  Brickell,  Judge. 
Lanier  &  Pride,  of  HuntsTille,  for  appellee. 

MEBBITT,  J.    Appeal  dismissed. 
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CABTEH  et  aL  T.  GAINBS  et  ■!.  (2  IMt. 
212.)  (Ooart  of  Appeal*  of  Alabama.  June  17, 
1920.)  Appeal  from  Circuit  Ooort,  llarengo 
Ooantj;  B.  I.  Jones,  Jndce.  I.  L  OaatubwtT, 
of  Linden,  for  appeUeea. 

FEB  CURIAM.  Appeal  dlamiaaed  for  want 
«f  proaecDtioii. 


CENTRAL  OF  GEORGIA  RY.  CO.  T.  18- 

BELL.  (7  Dir.  632.)  (Conrt  of  Appeals  of 
Alabama.  JazL  20,  1920.)  Appeal  from  Cir- 
cuit Conrt,  Shelby  County;  Hugh  D.  Merrill, 
Judge.  London,  Yancey  &  Brower,  of  Binning- 
ham,  for  appellant.  Riddle  &  BUis,  of  Colum- 
biana, for  appellee. 
BBICKBN,  P.  J.    Affirmed  on  certificate. 


COX  T.  STATE.  (4  IMt.  654.)  (Court  of 
Appeals  of  Alabama.  June  29,  1920.)  Appeal 
from  Circuit  Court,  Pike  County;  A.  B.  Fos- 
ter, Judge.  Goliah  Cox  waa  conricted  of 
grand  larceny,  and  he  appeals.  Affirmed.  J. 
Q.  Smith,  Atl7.  Gen.,  for  the  State. 

BBICEEN,  P.  J.  The  defendant  was  con- 
Ticted  "as  charged"  under  an  indictment  charg- 
ing him  with  the  offense  of  grand  larceny. 
The  appeal  is  upon  the  record  proper  without 
a  bill  of  exceptions.  This  record  has  been  ex- 
amined, and  we  find  no  error  therein.  The 
Judgment  of  the  circuit  conrt  la  affirmed.  Af- 
firmed. 


DENNING  T.  STATE.  (6  Dir.  684.) 
(Court  of  Appeals  of  Alabama.  May  12,  1920.) 
Appeal  from  CHrcnit  Court,  Jefferson  County; 
H.  P.  Heflin,  Judge.  J.  Q.  Smith,  Atty.  Gen., 
for  the  State. 

FEB  CURIAM.  The  appellant  having  with- 
drawn his  appeal,  it  la  accordingly  diamiased. 


FOSTBB  T.  STATE.  (6  DIt.  627.)  (Court 
of  Appeals  of  Alabama.  May  12,  1920.)  Ap- 
peal from  Circuit  Court,  Jefferson  County;  F. 
Loyd  Tate,  Judge.  Annie  Amelia  Foster  was 
conricted  of  assault  with  intent  to  murder,  and 
she  appeals.  Affirmed.  J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

MEBBITT,  J.  This  defendant  was  indicted 
for  the  offense  of  assault  with  intent  to  mur- 
der, was  convicted  as  charged  by  the  Jury,  and 
the  conrt  gave  her  an  Indeterminate  sentence 
of  from  2  years'  to  20  years'  imprisonment  in 
the  penitentiary.  This  appeal  is  upon  the  rec- 
ord proper,  without  bill  of  exceptions.  The 
clerk  of  the  'court  certifies  that  the  time  for 
filing  a  bill  of  exceptions  has  expired.  Upon 
an  examination  of  the  record,  we  find  It  free 
from  error,  and  therefore  the  judgment  of  the 
circuit  court  must  be  affirmed.    Affirmed. 


FBEEMAN  r.  STATE.  (1  Dlr.  894.) 
(Conrt  of  Appeals  of  Alabama.  Jane  1, 1920.) 
Appeal  from  Circuit  Court,  Mobile  County; 
Cilaud  A.  Grayson,  Judge.  J.  Q.  Smith,  At^. 
Gen.,  for  the  State. 

FEB  CTJBIAM.  Appeal  dismissed  on  motioB 
of  appellant. 


GAT  T.  STATE.  (6  Div.  670.)  (Cionrt  of 
Appeals  of  Alabama.  June  1,  1920.)  Appeal 
from  Circuit  Court,  Cullman  County;  O.  Kyle, 
Judge.  Frank  Gay  was  convicted  of  mannfao 
tnring  spirituous  liquors,  and  he  appeals.  Af- 
firmed.   J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

BBIC!KEN,  P.  J.  The  defendant  was  con- 
victed of  the  offense  of  distilling,  making,  or 
manufacturing  alcoholic,  spirituous,  malted,  or 
mixed  liquors  or  beverages,  a  part  of  which  waa 
alcohol ;  the  indictment  averring  that  "said  of- 
fenae  waa  committed  by  the  defendant  subse- 
quent to  the  25th  day  of  Jannary,  1919."  He 
waa  given  an  indeterminate  sentence  of  not  less 
than  18  months'  nor  more  than  15  months'  im- 
prisonment in  the  penitentiary,  and  from  this 
judgment  this  appeal  is  taken.  A  careful  ex- 
amination of  the  record  discloses  that  it  is  free 
from  error  of  any  -character.  A  similar  exam- 
ination of  the  bill  of  exceptions  shows  that 
throughout  the  entire  trial  no  exception  waa 
reserved  to  any  ruling  of  the  court.  No  special 
charges  were  refused  to  defendant,  and  none  re- 
quested or  given  at  the  Instance  of  the  atate. 
It  foUowB,  therefore,  that  the  Jpdgment  of  the 
lower  court  must  be  affirmed.    Affirmed. 


GIBSON  T.  STATE.  (4  Div.  6S2.)  (Court 
of  Appeals  of  Alabama.  June  22,  1920.)  Ap- 
peal from  Circuit  Cowct,  Pike  County;  A.  B. 
Foster,  Judge.  Tom  Gibson,  alias,  etc.,  was 
indicted  and  convicted  of  assault  with  intent  to 
murder.  From  the  judgment,  he  appeals.  Af- 
firmed.   J.  Q.  Smith,  Atty.  Gen.,  for  the  State. 

SAMFOBD,  J.  There  ia  oo  bill  of  excep- 
tions. We  have  examined  the  record,  and  find 
no  reversible  error.  The  judgment  is  affirmed. 
Affirmed. 


GRIMES  T.  STATE.  (6  IMt.  682.)  (Court 
of  Appeals  of  Alabama.  May  12,  1920.)  Ap- 
peal from  Circuit  Court,  Jefferson  County; 
Wm.  E.  Fort,  Judge.  J.  Q.  Smith,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  appeal  is  dismissed; 
the  appellant  having  withdrawn  same. 


GUSTDf  T.  NASHVILLE  WOODEN 
WARE  CO.  (8  IMv.  748.)  (Court  of  Appeals 
of  Alabama.  April  6,  1920.)  Appeal  from 
(Circuit  Court,  Morgan  CJonnty ;  O.  Kyle,  Judge. 

MEBBITT,  J.    Affirmed  on  certificate. 


HEARD  T.  STATE.  (7  IMt.  611.)  (Court 
of  Appeals  of  Alabama.  Feb.  8,  1920.)  Appeal 
from  Circuit  Court,  Calhoun  County;  Hugh  D. 
Merrill,  Judge.  Jemima  Heard  was  convicted 
of  violating  the  prohibition  law,  and  she  ap- 
peals. Affirmed.  C.  S.  Young,  of  Anniston, 
for  appellant  J.  Q.  Smith,  Atty.  (Sen.,  for  the 
State. 

SAMFORD,  J.  There  is  no  Ull  of  excep- 
tions. We  find  no  error  in  the  record,  and  tlie 
judgment  is  affirmed. 


HICESON  T.  STATa  (6  DIt.  682.)  (Court 
of  Appeals  of  Alabama.  May  12,  1920.)  Ap- 
peal &om  Circuit  Court,  Jefferson  County;   Vr. 


Digitized  by 


Google 


926 


S6  SOtlTHBBN  REPORTEB 


(Ala. 


Tx>yd  Tate,  Judge.  Jesse  James  Sckson  was 
convicted  of  bnrglarr,  and  he  appeals.  Afflrm- 
ed.    J.  Q.  Smith,  Atty.  Gen.,  for  the  States 

SAMFORD,  J.  The  defendant  was  indicted 
for  the  offense  of  burglary,  was  convicted,  and 
from  the  judgment  he  appeals.  There  is  no  bill 
of  exceptions,  and  we  find  no  error  in  the  rec- 
<wd.    The  judgment  is  affirmed.    Affirmed. 


HODOE  T.  STANLEY  BROS,  a  Div.  610.) 
(Court  of  Appeals  of  Alabama.  Jan.  16,  l&iiO.) 
Appeal  from  Circnit  Gonrt,  Calhoan  County; 
H.  D.  Merrill,  Jndge. 


PER  CURIAM, 
of  prosecution. 


Appeal  dismissed  for  want 


HOWE  V.  C.  H.  BOTD  &  CO.  (4  IMv.  602.) 
(Court  of  Appeals  of  Alabama.  June  10,  1920.) 
Appeal  from  (Srcuit  Court,  Coffee  County;  A. 
B.  Foster,  Judge.  W.  W.  Sanders,  of  Elba,  for 
appellee. 


PER  CURIAM, 
of  proeecntioii. 


Appeal  diamiased  for  want 


JACKSON  «t  aL  T.  STATE.  (4  Dtr.  666.) 
(Court  of  Appeala  of  Alabama.  June  80, 1920.) 
Appeal  from  Circnit  Court,  Barbour  County; 
J.  S.  Williams,  Judge.  Tobe  Jackson  and  othera 
stand  indicted  by  the  grand  jury  of  Barbour 
county  on  a  charge  o{  murder  in  the  first  de- 
gree. Petition  waa  filed  for  writ  of  habeas  cor- 
pna,  praying  that  the  defendants  be  allowed 
t>ail  pending  their  trial.  From  an  order  deny- 
ing  bail,  petitioners  appeal.  Reversed  and  re- 
manded, with  directiona,  Jones,  Thomas  & 
Jones,  of  Montgomery,  CJomer  &  Son  and 
Chauncey  Sparks,  all  of  ^uf aula,  and  Parmer, 
Merrill  &  Farmer,  of  Dothan,  for  appellant. 
J.  Q.  Smith,  Atty.  Oen.,  and  McDowell  &  Mc- 
DoweU,  of  Eufaula,  for  the  State. 

PER  CURIAM.  The  law  governing  this  class 
of  cases  has  been  so  often  and  so  clearly  de- 
fined by  both  the  Supreme  Court  and  this  court 
that  an  attempt  to  further  atate  it  would  he  a 
work  of  anpererogation.  In  view  of  the  fact 
that  this  case  must  be  tried  before  a  Jury, 
commenta  upon  the  testimony  in  this  record 
will  not  be  made  lest  it  have  a  tendency  to  prej- 
udice the  Jury  upon  the  final  trial.  Suffice  it 
to  say,  we  have  carefully  examined  the  rec- 
ord, and  are  of  the  opinion  that  the  evidence 
la  not  such  aa  would  warrant  the  infliction  ,of 
the  extreme  penalty  of  the  law  as  against  the 
petiti<«ers.  That  being  the  case,  it  follows 
that  the  petitioners  are  entitled  to  bail  in  a 
reasonable  amount  to  be  fixed  by  the  trial  court, 
taking  into  consideration  the  gravity  of  the 
offenae,  the  condition  in  life  of  the  petitioners, 
and  their  ability  to  make  bail,  to  the  end  that 
they  will  appear  to  answer  the  indictment 
which  has  been  preferred  against  them.  The 
order  of  the  drcoit  judge  denying  bail  is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions iiiat  bail  be  fixed  in  accordance  with  the 
Constitution  and  laws  of  this  state  as  herein- 
above indicated.  Reveraed  and  remanded,  with 
fawtructiona. 


KNOX  ▼.  STATE.  (6  Dhr.  614.)  (Court  of 
Appeals  of  Alabama.  Jan.  16,  1920.)  Appeal 
from  Circnit  Court,  Tuscaloosa  Conn^;  Heniy 
B.  Foster,  Judge.  J.  Q.  Smith,  Atty.  Qea^  for 
the  State. 

MERRITT,  J.  Dexter  Knox  was  convicted 
of  a  violation  of  the  prohibition  law,  aad  he  ap- 
pealed.    Appeal  dismiased. 


liAMBBBT  T.  STATE.  (6  Div.  819.) 
(Court  of  Appeals  of  Alabama  May  12, 1920.) 
Appeal  from  Circuit  Court,  Chilton  Q>nnty; 
F.  Lloyd  Tate,  Judge.  J.  Q.  Smith,  Atty.  Oen., 
for  the  Stata 

BRICTKEN,  P.  J.  Appeal  diamiased  on  mo- 
tion of  Attorney  OanenU. 


MeCDRDT  et  al.  v.  BROCK.  (8  Div.  606.) 
(Court  of  Appeala  of  Alabama.  April  22, 
1920.)  Appeal  from  Circnit  Court,  Jefferaoo 
(bounty;  H.  A.  Sharpe,  Judge.  H.  J.  Martia, 
of  Birmingham,  for  appellant.  James  Barton, 
of  Birmingham,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  for  waat 
of  proaecutloB. 

MAwpwATT.  Y.  STATE.  (7  DtT.  648.) 
((3ourt  of  Appeals  of  Alabama.  June  8, 1920.) 
Appeal  from  Circuit  Court,  De  Kalb  County: 
W.  W.  Haralson,  Judg«.  J.  Q.  Smith.  Atty. 
(Jen.,  for  the  State. 

MERRITT,  J.    Affirmed  on  certificate. 


MILLS  v.  STATE.  (6  DIt.  708.)  (Court  of 
Appeals  of  Alabama  May  12,  192a)  Appeal 
from  Circnit  Ooart,  JefferaMi  County;  J.  C 
B.  Owin,  Judge.  Charlie  Mills  was  convicted 
ot  jnanslao^ter,  and  appeals.  Affirmed.  Pink- 
ney  Scott,  of  Bessemer,  for  appellant.  J.  Q. 
Smith,  Atty.  Oen.,  for  the  State. 

SAMFORD,  J.  There  is  no  UIl  of  exceptiona 
We  find  no  error  In  the  record,  and  tiie  Judg- 
ment is  affirmed.    Affirmed. 


MOSBLT  V.  STATE.  (8  Div.  842.)  (CJourt 
of  Appeals  of  Alabama  Feb.  10.  1920.)  Ap- 
peal from  Circuit  Court,  Madison  County: 
Robert  C.  Brickell,  Judge.  J.  Q.  Smith.  Atty. 
Gen.,  for  the  State. 

MERRFTT,  J.  Appeal  diamiased  on  moUoD 
of  Attorney  General. 


NATIONAL  buret;  CO.  et  aL  t.  GRAVES 
et  al.  (8  Div.  669.)  (Court  of  Appeala  of 
Alabama.  Feb.  10,  1920.)  Appeal  from  Circuit 
Court,  Limestone  County;  Robert  C.  Brickell, 
Judge.  W.  R.  Walker,  of  Athena,  and  Obarlea 
F.  Douglaas,  of  Anniaton,  for  appeUanta  Hor- 
ton  &  Patton,  of  Athena,  for  appeUeea. 


MERRITT,  J. 
of  appellant. 


Appeal  diamiaaed  on  motion 
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NELSON  et  al.  r.  PROPST.  (6  Dlv.  645.) 
(Court  of  Appeals  of  Alabama.  April  22, 
1920.)  Appeal  from  Circnit  Court;  Fayette 
County ;  J.  J.  Curtisi,  Judge.  B.  F.  Peter*,  of 
Fayette,  for  appellee. 

PER  CURIAM.  Appeal  diamiaaed  for  wast 
of  proBecution. 


PEARSON  V.  STATE.  (7  DIt.  617.)  (Court 
of  Appeal*  of  Alabama.  Feb.  3,  1920.)  Ap- 
peal from  Circuit  Court,  Talladega  County; 
Hugh  D.  Merrill,  Judge.  J.  Q.  Smith,  Atty. 
Gen.,  for  the  State. 

SAMFORD,  J.     Appeal  dismissed. 


SEARS  T.  OVERTON.  (7  Dir.  620.) 
(Court  of  Appeals  of  Alabama.  Feb.  8,  1920.) 
Appeal  from  Circuit  Ckwrt,  Cleburne  County; 
Hugh  D.  Merrill,  Judge. 

MERRITT,  J.    Appeal  dismissed. 


SHARP  et  aL  y.  HEBBLB-DAKLOW  CO. 
(7  BiT.  623.)  (Court  of  Appeals  of  Alabama. 
Feb.  8,  1920.)  Appeal  from  CHrcnit  Court, 
Calhoun  County;  Hugh  D.  Merrill,  Judge. 
Blackwell,  Agee  &  Bibb,  of  Anniston,  for  ap- 
pellee. 

MERRITT,  J.    Affirmed  on  certificate. 


SHBPPERD  et  al.  t.  STATE.  (7  DIt.  629.) 
(Court  of  Appeals  of  Alabama.  Jan.  22,  1920.) 
Appeal  from  Circuit  Court,  Calhoun  County; 
W.  J.  Blartln, 'Judge.  P.  F.  Wharton  and  H. 
A.  Bmeraon,  both  of  Anniston,  for  appellants. 
J.  Q.  Smith,  Atty.  Oen.,  for  Jthe  State. 

BRICKEN,  P.  J.  Appeal  dismissed  on  mo- 
tion of  each  defendant  separately. 


SMITH  T.  HINBS,  Director  General.  (8  Dir. 
356.)  (Court  of  Appeals  of  Alabama.  June  29, 
1920.)     Appeal  from  Circuit  Court,  Conecuh 


County;  A.  E.  Gamble,  Judge.    Edwin  0.  Page, 
of  Evergreen,  for  appdlee. 
PER  CURIAM.    Affirmed  on  certificate. 


SMITHERMAN  t.  STATE.  (5  Div.  820.) 
(Court  of  Appeals  of  Alabama.  April  20, 1920.) 
Appeal  from  Circuit  Court,  Chilton  County;  F. 
Lloyd  Tate,  Judge.  J.  Q.  Smith,  Atty.  Gen.,  tot 
the  State. 

MERRITT,  J,  Appeal  diamissed  oa  motioa 
of  Attorney  General. 


STARKBT  ▼.  McCRARY.  (8  Dir.  666.) 
(Court  of  Appeals  of  Alabama.  May  18, 1020.) 
Appeal  from  Circuit  Court,  Jackson  County; 
W.  W.  Haralson,  Judge. 

BRICKEN,  P.  J.   Appeal  dismissed. 


STREET  SEED  &  STOCK  FARM  CO.  T. 
GRANT.  (7  Div.  636.)  (Ctourt  of  Appeals  of 
Alabama.  JuneS,  1920.)  Appeal  from  Circnit 
Court,  Talladega  County;  Hugh  D.  Merrill, 
Judge.  Knox,  Acker,  Dixon  &  Sims,  of  Talla- 
dega, for  appellee. 

MERRITT,  J.    Affirmed  on  certificate. 


STUBBLEFIELD  ▼.  STATE.  (8  DIt.  676.) 
(Court  of  Appeals  of  Alabama.  Feb.  10, 1920.) 
Appeal  from  Circuit  Court,  Morgan  County; 
O.  Kyle,  Judge.  J.  Q.  Smith,  Atty.  Gen.,  for 
the  State. 

MERRI17,  J.  Appeal  dismissed  on  motion 
of  the  Attorney  General. 


TOMLIN  T.  SHOWa  (4  DIt.  606.)  (Court 
of  Appeals  of  Alabama.  Jan.  22,  1920.)  Ap- 
peal from  Circnit  Court,  Crenshaw  County; 
A.  E.  Gamble,  Judge. 

PER  CURIAM.  Appeal  diamissed  for  want 
of  prosecution. 
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